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77.  Bottomry  bond— Master's   daim— Priority  — 
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lost— Damages — Freight  ...         .••         •••         •••  5< 

(See  Co//i«o»— CAorrer-^wr/y- /nsiroiies— Ai&wje.] 

ADMIRALTY  COURT  ACT. 
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— Duasges  and  costo  for  ... 168 

^  Second  arrest— Practice 324 
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7.  The  wofds  **gDaiMifteed  ibr  cargo  in  all  this 
masih*' held  not  to  pnvtal  an  exception  from  pro- 
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while  pscsssdrng  «  hallait  to  her  badJng  port     ...  205 

8.  liability  .to  cootrihnte  to  general  aTifage— 
AdraaMtffiiight— Bcttonty     209 

9.  rMsfnwtisB  of  daase— Freight  io  he  paid,  less 
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M.  Ffdght  made  payable  «*  on  deliTery  "—What  is 
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19.  LmbOitycf  chatterer— Fer^  consignee-Lien 
lor  aennvfege      ...        ...         ...         ...         ...  490 
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17.  Pnetiei — Intemi  on  damages  allowed — ^Time  at 

which  damagaa  d«e page  159 

oBi  SdOQDu  amsi'~x  nict ica* •  •         •••         •••         •••  924 

69.  Arrat  for  Iritght  not  ^ne 325 

(Sm  Skip  md  Skipping,) 

COMMISSION. 
(Sct#Wt^ilf,No.l5.) 

COMMISSIONERS  OF  CUSTOMS. 

IVnpv  of^  to  DnuiM  now  toimage  rulea — Ships  re- 
qohing  propeUing  power — ^Merdiant  Shipping  Act 
1864,  «.  S3,  S9      S47,  412 

CONDEMNATION. 

Httenca  of  a  foreign  prize  oonrt  not  conclosiva 
ss  to  anygronnd  of  ccnidetnnKtion  not  stated  in  it— 
Hm  finding  of  a  matter  of  fact  in  the  jodgmtnt  of 
a  ptiio  eoart  may  be  ooneliuive  evidence  of  the 
fiKt  so  statod,  bat  cannot  be  pleaded  as  an  estoppel  184 

CONDITION   PRECEDENT. 

I .  What  is        226,  339,  342,  349,  352 

t.  That  goods  should  be  nhtpped  in  a  first-chuM  Tsssel  439 

CONDUCT  MONEY. 
(See  ii^recineRf  No.  I.) 

CONSEQUENTIAL  DAMAGE. 

1.  Steamtr  towing  a  vessel  ont  to  sea  from  a  place  of 
gnat  danger  is  antitled  to  salvage,  bat  not  for  re- 
mote damago  by  the  detention  wiiioh  prevented  her 
BMldng  a  spot  befurs  low  water  to  pass  a  reef  on 

wtich  sbo  struck  and  was  injnred 140 

2.  liabUitj  lor   damage    directly  ocfuuiiuned  by    a 
ttUision,  and  not  for  damage  after  refusal  of  assiat- 

laee  by  tbe  master  of  the  iiijared  ship     221 

3.  Aeddent  arisiog  friHn  breach  of  eoutract  ootwa 
OBissaf — Conseqoential  or  direct  damage — Ra- 
noteoesB   ...         ...         •.•         •••        ...        ...  oto 

CONSIGNEE. 

CUb  &r  damages  when  part  of  cargo  damaged  and 
•thcr  part  thrown  overboard  on  grounding  through 
the  sllcged  Mg^genco  of  a  pilot  not  compalsorily 
tikn        .••        ...        •••        ...        ...      168,  254 

(Sse  CharUr-party  Not.  3,  19.) 

CONSTRUCTIVE  LOADING. 
^^OQitraction  of  pofiej  of  iosarance — ^Adventure  to 
MBDMnoa&omlQadmginP. — Coostractlve  loading  119 

CONSTRUCTIVE  TOTAL  LOSS. 

1-  Ahandonmant  and  sale  of  ship  bv  master  — 
lability  of  underwriteis  for  oonstroctivs  total  loss 


121 
I  Oonatmetive  total  loss  of  ship — Expenses  raising 

naken  abip  and  cargo — Proportion   payable  by 

evgo  and  freight 271,370 

S.  Coostmetivs  total  loss  of  ship  snd  goods — ^Total 

Msoffirsight       ...         ...         •••         ...         •*•  409 

i  Coast!  uctifs  total  loss  of  cargo— Extra  freight — 

KitimBta  of  Tains  of  cargo         429 

CONSUL. 

I.  If  master  negleeta  to  sell  ship^  British  vioo-coosal 
•t  the  port  may  aanetioa  aals      146 

1  Consol*s  certificate  not  evidence  of  seaman's 
desertion  in  an  action  for  wagea 489 

CONSULAR   COURT. 

hoessdings  in,  did  not  debar  from  rsoovering  in  a 
eoBUBoa  law  coort  excess  paid  to  master  Iwyond 
what  be  was  sntitled  to  demsad      249,  383 

CONTRARAND  OF  WAR. 

1 .  Efleei  ef  eonosalment  of  fact  that  the  ship  wss  to 
bs  enspkyed  to  eany  oontraband  of  war  to  a  bel- 

of  this  judgmtnt  of  a  /breigo 

•••         •••         •••  *••   183 


2.  Contract  between  neutrals  to  convey  munitions 
of  war  to  a  belligerent— Rights  of  neutrals — Effect 
of  royal  prodamation        page  197 

CONTRACT. 

1.  Property  in  coals  passse  on  their  shipment  snd 
handing  over  bill  of  lading  and  a  policy  of  iosur- 
ance  ...        ...         •*.         .*•         ...         ••.     i& 

2.  Breach  of  duty  and  of  contract  by  the  master— 
Noo-delivery  and  short  delivery  of  f^sods  per  bill  of 
lading       ...         ...         ...         ••.         .•■         •*.     17* 

3.  For  medical  services  on  board  of  a  foreign  vessel 
of  war  by  a  Britisli  subject  cannot  be  enforced,  if 
pisiottff'  is  not  registered  under  the  Medical  Act  ...     67 

4.  To  fit  a  ahip  for  service  within  a  given  time- 
Bond— O>ndition  precedent ...  226 

5.  Accident  arising  from  breach  of  contract — Cornea 
oauecme  and  ctkuea  «um  qud  imni— Consequential 
and  direct  damage^Remotenerts 313 

6.  Contract  to  load  vessels — Action  for  breach — 
Condition  preoedent — Pleading     342^ 

7.  For  sale  of  goods  '*  free  on  board  "—Construction 
of— Nsmiog  the  ship  a  condition  precedent  to 
Qeiivei  y     ...        ...         ...         ...         ...         ...  tF4j 

8.  For  Bale  of  cotton  ^*  to  be  taken  from  the  quay  *' 

— If  a  condition  precedent  352* 

COSTS. 
(See  Admirakg  Comrt,  No.  33  ) 

1.  Of  defending  an  action  by  a  consignee  sgainst 
master  fur  uon-delivery  of  gunpowder  transhipped 
into  a  lighter  without  the  consent  of  the  latter  and 

lost  ...  ...  ...  ••.  •••  ...      0v 

2.  When  ship  arrested  and  detained  after  tender  of 
aufficient  bail        •  ...  168 

3.  Ship  coming  up  when  danger  over,  but  with 
intent  to  assist,  entitled  to  costs,  but  not  to  salvage  220 

4.  Where  two  suits  are  needlessly  instituted  against 

a  salved  ship,  court  will  give  only  half  costs        ...  242 

5.  Salvors  allowed  costs  of  oonuniasiion  of  appraise- 
ment         ...        ••.        ...        ...        ..•        •*•  oSID 

6.  In  a  mortgage  suit — Taxation  of         472 

7.  Lien  of  solicitor  for,  on  the  master'a  aharea       ...  47G 

8.  Security  to  be  given  for,  in  a  cause  of  possession 
where  plaintiff  not  in  the  jurisdiction       477 

9.  Proctor's  lien  for— Gamiahee  order — ^Priority — 

23  &  24  Vict,  c  127,  s.  28         555 

CROWN,  THE. 

1.  Petition  of  right— Claim  against  the  Crown  for 
unliquidated  damages  for  the  wrongful  seisure  and 
detention  by  one  of  Her  Majesty's  ships  of  war  of  a 
vessel  supposed  to  have  been  engaged  in  the  alave 
trade — 5  Geo.  4,  c.  1 13,  s.  43      4S 

2.  Prerogative  of — Exemption  from  wharfage  duUso  163 

3.  Rights  of— Seashore      179 

CUSTOM. 

1.  Collision— Effect  of  new  sailing  rsguhtions  on 
Her  Majesty's  ships— Notice  of  particular  customs 

— Rules  of  the  sea  38 

2.  Evidence  of  knowledge  of  custom  of  trade  at 
Bombsy ...        ...     491,  519 

(See  fnsuranee,  No.  26). 

DAMAGED 

1.  Non-liability  of  assurer  for  loss  of  life  by  negli- 
gent collision        ft 

2.  Right  of  shipowner  to  recover  freight  when  cargo 
haa  been  damaged  through  his  negligence— ^t-off       6 

3.  Liability  of  ahipowner  for  damage  done  to  a  sub- 
marine tdegrsphic  cable  through  negligence        ...      9 

4.  Compenaation  for  cargo  improperly  thrown  over- 
bosrd,  but  may  not  be  act  off  against  amount  doe 

for  freight...         ...         ...         **%         %«%         «««     ^'^ 

5.  By  tori— WYieihet   \>|    itvwNaJaX*    %r«v^«oN.   «^ 
mutual  fault — Sieam«t  vKnton^  Vi«t  «»w«i  '«\s^» 
on  slip  in  order  to  \«ifc^«t  TnsA\]&iMRl 


%:^ 


XIT 
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6.  LiabUity  of  sbipowotr  for  damage  to  cargo  bj 
colIiaioD  ocoaaioiMd  through  negliganco    ..«     pag€    32 

7.  Where  part  only  of  the  damage  done  by  coUiaioa 
if  attributable  to  the  wrong-doer,  but  that  part  can- 
not be  separated  from  the  rest,  he  is  liable  for  all...     56 

8.  Damages  allowed  to  steamer  for  ii^ury  by  colli- 
sion while  ooming  in  to  take  Teasel  in  tow— Oon- 
■cqaential  damage 140 

9.  For  detentioQ  for  twelve  days  after  sentence  in  a 
cause  of  damage 145 

10.  If  Talne  of  ship  snd  freight  insofHcient  for, 
plaintiff  may  obtaia  a  monition  against  defendant 
personally  •••         .••         ..•         •••         •••         •••  146 

11.  Intereet  on  allowed       169 

12.  On  a  policy  of  insurance  undelirered,  that  defimd- 
ant  should  pay  the  amount  of  damage  or  loss  by 
contact  which  the  ship  might  do  to  others  ...  208 

13.  Liability  for  damage  directly  occasioned  by  a 
collision,  and  not  for  damage  after  refusal  of  assist- 
ance by  the  master  of  the  injured  ship 221 

14.  Damage  to  caigo— Weight  and  contents  un- 
known— Presumption — Endence ...  296 

1 5.  Accident  arising  from  breach  of  contract — Camta 
etnuemi — Consequential  or  direct  damage — Re- 
moteness •••         •••         ...         ...         ...         ...  318 

16.  Measure  of  damages  to  cargo^Valne  to  be  taken 

at  the  place  of  shipment — Vessel  sunk 419 

1 7.  Bill  of  lading — Damage  to  cargo— Master^s  lia- 
bility— Negligence  in  diseharging  cargo — Delivery 

— Becoupment — Freight  ...         565 

DANUBE  (RIVER). 

Commission  to  dear  the  mouths  of  the  Danube— 
Regulations  as  to  ri?er  navigation — Negligence  ...    93 

DEAD  FREIGHT. 
(See  Charier-partjff  No.  4.) 

DECK  CABGO. 

1.  Policy  of  insurance  on  freight  not  voided  by 
master  loading  pert  of  cargo  on  deck  without 
authority  of  owner— <];ustems  Consolidation  Act, 

ss.  170,  171         161,  287 

2.  Jettison  of  deck  cargo  adrift  is  to  be  recovered 
by  general  contribution — Cutting  away  wredc  of 
mascsj  etc.  ...         ...         ...         ...         ...  4U4 

DEUVEBY  OF  CABGO. 
Delivery  on  wharf  instead  of  to  consignee 279 

DEMURBAGE. 

1.  Lien  far— Liability  of  charterer  490 

2.  Detention  by  ice ^  521 

DERELICT. 

1.  Special  agreement  for  services  of  seamen  and 
nuuiter  in  salvage— Construction  of  Merchant  Ship- 
ping Act,  sect.  1 82  127 

2.  How  court  will  sssess  sidvsge  awards  in  relation  to  216 

3.  Abstraction  by  master  of  the  salving  sUp  of  goods 
from  the  derelict  deprives  the  crew  as  well  aa  him- 
self of  salvage 232 

DEVUTION. 
(See  Charter-party,  No.  14.) 

DOCKS. 

1.  Damage  done  to  ship  in,  by  grounding — Conse- 
quentiii  or  direct  dannge 318 

2.  Tmstees  of,  by  sUtute,  are  liable  for  the  negli- 
gence of  their  servants      85S 

EAST  INDIES. 

Statute  prohibiting  lean  on  bottomry  d  vesssktsading 
to,  repealed  by  implicatioo...         ^.        ....        ^,  198 

EMBARGO. 

Stipulation  to  pay  as  for  a  total  loss  thirty  days  after 
reetapt  of  official  news  of  capture  or  embaigo-^ 
Whmt  caoMtitatea  A  totallau        202 


ENEMIES. 

The  term  "king's  enemies^  in  bill  of  lading  means 
the  enemies  of  the  sovereign  whose  subject  the 
owner  is,  whatever  his  title  page    72 

EQUIPMENT. 

Construction  of  Foreign  Enlistment  Act— What  is  an 
equipment     ...         ...         ...         ...  ...  100 


...  9,  IS,  17 
2,  4,  6.  14.  21 
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...        ...  iy 

...  ...      BO 

...         ...  £a 

...         ...     s 

...  ...      \<m 

...  ...    3S  V 

...  7,  o 

...  I,  8,  21 

...  ...   Xv 

...  ...   lO 

...  ...   II 

...  1}  2,  7,  o 
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EVIDENCE. 

Coolents. 

Blockade         

^^argo  ...         ...         ...         ••• 

Collision  

Consul...        ...         ...         ... 

Custom  ...         ...         ... 

DesertiCD         ...         ...         ... 

Fraud  ...         ...         ...         ... 

Inevitable  accident      

Moorings         •••         •••         ... 

A  Olb        ...  ...  ...  ..> 

Prixa 

*■  •  tBW         ...  ...  ...  ... 

Receiver  of  wreck        ...        ... 

Begister  

Sale  of  ship    ...        

Slave  trade      

onics    ...         ...        ...         ... 

Total  loss        

wages  .#•         ...         ...         ... 

Weight  and  contents  unknown 

1.  Ezaminatiou  before  receiver  of  wreck — Prseliee 

I    onopoena  ...         ...         ...         ...         ...    42 

2.  The  defence  of  inevitable  accident  must  be  plaaded    42 

3.  Admissibility  of  evidence  before  receiver  of  wreck    52 

4.  Borden  of  proof  in  daim  for  damagee  by  collision 
is  on  plaintiff,  and  defendant  must  show  thai  the 
damage  was  due  to  another  cause 56 

5.  Balance  of  evidence  in  a  cause  of  collision         ...     58 

6.  Of  an  attempt  to  break  a  blockade        73 

7.  The  sentence  of  a  foreign  prise  court  not  conclu- 
sive ss  to  any  ground  of  condemnation  not  stated 

lu  Iw  ...  ...  ...  .-•  ..  ...     ao4 

8.  The  finding  of  a  matter  of  fact  in  the  judgment 
of  a  prise  court  may  be  conclusive  evidence  of  the 
fact  so  stated,  but  cannot  be  pleaded  as  an  estoppel  184 

9.  It  is  a  question  for  the  jury  whether  the  sale  of 
cai^  on  claim  of  total  less  is  justifiable 187 

10.  What  jyrtfiKi/ac«e  proof  of  register  of  a  ship    ...  210 

11.  Of  vessel  being  engaged  in  the  slave  trade        ...  252 

12.  Ship'a  meoriigs— Burden  of  proof        290 

13.  Explaining  receipt — Damage  to  caigo — Presump- 
tion— Weight  and  contents  unknown        ...         ...  296 

14.  Of  collision— Admission  in  the  answer 321 

15.  Of  short  delivery  and  fraud  by  shipper  ...         ...  386 

16.  Of  ownership  of  vessel  and  intention  to  sell      ...  375 

17.  Of  total  or  partial  loss  of  cargo 429 

18.  ConsnVs  certificate  not  evidence  of  seaman*s  de- 
sertion in  an  action  for  wages       489 

19.  Of  custom  ot  trade  at  Bombay — Of  knowledge  of 

491,  519 

20.  Of  the  existence  of  a  port  523 

21.  Collision — Evidence  before  receiver  of  wreck     ...  532 

(See  Aktmhmmmi^  No.  3;  CoiXmon^  Nob.  9,  31,  32; 
fnsuramee  (ifiiTMe)  No.  7.) 

EXTRADITION. 

Murder  on  the  high  seas  on  board  a  British  ship  is 
not  committed  within  the  United  States,  althongh 
the  vessel  comes  into  a  United  States  port  ...  147 

FIBE. 

1.  Whether  expenses  eztinguisfaing  fite' on*  board  a 
steamer  are  general  or  particular  avanga — ^Appor- 
tionment between  hull  and  maohinerj      17 

2.  Part  of  cargo  destroyed  by  firs— Obligition  to  kiad 

a  full  and  complete  esrgp ,.«        -  551 
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FlSHtNQ  VKSBSLS. 
(9n  Cem^m,  Va.  11.) 

FOG  SIGNALS. 

(Sm  CBllimem,  Vm.  U.) 

POBEION  GNLISTHENT  ACT, 

knctractioD  of— Wkat  i>  u  tfulpmnt      ...     pagt  H 

FOBEIOK  LAW. 

_  Sigbt  of  ibwidimaMiit  bj  Fnsob  law — Omwr  of 

Frooh  ahip  Dot  liabb  to   propriatai  of  en^  for 

luliao*  of  boUoniy  boad  on  tup  fnigbt  lad  iiu(0 

fnd  bj  littor  ii  axEMO  of  pnfortioa  of  gvnonl 

•nragi  and  chargM  on  M(ga  8S,  31 

t.  Usof  LooMunKMMInDiior  sf  ihipo 5i 


l.niiin    t 


FRAUD. 


■  pamn  frandnlwitlj  in  £ 

S.  Fnadnlont  poMHMoa  at  bill  of  lading — lodono- 
--     -  -  -  ^  w  |ro»p(i[— Lioa 190,  8 

■  of  ibjp  in  fraud  of  Diaitgaiu — • 
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of  ihippw  within  OMt.  3  of  18  &  IS  Viot. 
-Action  bj  indotm  of  bill  of  Udii^ — Short 
1  for  jury         31 


Baitfliaiw 

<vr^ 

CiMnctiTa  total  loa 


Sdnp 


ValMd  pdi^  S 

(Sh  AJminHf  amrt—amin- fm^f~DMi  corf 

\.  iEght  of  (UpoviMr  to  raooTCT  (Msht  irbon  ou-go 
bM  bna  JtMaiid  thranb  hfi  BagBgwiw— Afam- 
dnnnt  of  gooda  ferfnJ^M— Brt^     

t  Stt-oJof  iMiMl  daa  fet  o««if«HatkB  f>r  cai^ 
iafnparly  tknws  onrtaafd  againtt  aaoont  dna 
fefnicht,aet  advUMd 

1  Wbethv  polic;  of  ioanaiw*  aa  fnight  T^wd  or 


1  Cliim  of  MDgDoa  of  bill  of  lading  to  aat-off  ngainaC 
Um  rud  parable  by  ium  Igr  fraigbt  tha  faloa  of 
Boring  giMda         _ 

L  Lin  fo(  ftt^tt— Stoppaga  by  Dhartaran'  aganU 
-Dead  fr^t      _         

6.  On  a  oonlnet  to  load  and  dtUm  at  ihip'a  uda 
•tpottof  dkohnfa— Lhn  

T.  barinr  of,  appgintad  bj  Coort  of  Cbaooaiy— 
Arm*  of  fMg^  bj  Oontt  of  Adninl^  Mix* 


8.  May  ba  dadaatad  on  riiart  daltTwy  of  eaigo  na4T 
bill  u  lading        pii^  1 

9.  When  lander  of  ia  wnisd         1 

10.  DeliTvy  withaBt  payaaot  sf,  in  fnU— What  ia 

reaaanibls  delay — OBer  to  pay  frtight  into  a  bank 


11.  1 


ibiUty   t 


coatribata  u   gatiaral  atar^a  ic 


la.  Uen  of  moTtgive  of  lUp  on  Itmigbt  of  landed 

13.  Adranoeaan— Umi       U 

14.  DadoeUoa  from  for  nondelireiy  by  raaaon  of 
jettiaon     Si 

15.  CaomMoa  may  ba  dedaetad  (ram       3i 

IS.  nopoition  dodoctod  for  breach  ot  gnaiaataa  ai 

to  «apadty  and  drangbt  of  Taatel 9! 

17.  Arnat  nr  freight  not  dna         3S 

IS.  Cnalom  of  port  for  abipoimar  to  retain  billt  of 

lading  nnm  payment  of  freight 31 

19.  UMuIng  1^  termi  in  bill  of  lading  "freight  to 

bo  payable  a*  par  charter-par^  " — Uan  on  wbole 

amonnt  of  freight 31 

50.  Aiaignmant  of— SabieiiDent  charge — Nollca — 
Prinity 3S 

51.  AoUoD  for  total  loaa  of  fMght— CanitmcUTe 
total  loaa  of  afaip  and  goodi  4( 

92.  Tnoaftr  of  lability  for,  by  indommant  of  the 
bill  of  lading  by  the  ooBiigoM  to  a  third  party 
while  the  gooda  are  ta  tniiuiidi      4S 

S3.  Where  ahip  and  cargo  were  ealTod  and  cargo  aold 
by  aalnta  throngh  conalgnen  not  gifing  bul,  tb* 
owner  ii  entitled  to  jn-o  tati  jMgbt        4! 

34.  HmeDf  payment  of  "  on  deltrary"— What  i*  ...  4! 

S5.  Fore^  ooia  carried  aa  cargo  and  loat — Bill  of 
lading — Damagea — Rata  of  aichanga S( 

FB05T. 

(See  Cargo,  No.  14.J 

GARNISHEE  ORDER. 

Prootoi'i  Uen   for  ooala— Priority— 23  *   14  Vict. 

0.  1ST,  a.  as  9S 

GENERAL  AVERAGE. 

1.  Whether  eipenaea  eitingniibing  fin  on  board  a 
ateamerare  general  or  particDlar  aTerage — Appor- 
tionment between  hall  and  machinery      I 

9.  Liability  to  contnbnta  to  general  aMnge— 
AdTanca  Of  freight — Bottomry 31 

3.  Jxtlaon  of  deck  cargo  adrift  ia  to  be  recorared  by 
general  ranlribntion-— Catling  away  wreck  <^ 
maata,  tea. 4C 

4.  C««(  of  coala  taking  ahip  to  deetinatioo  for 
repaita,  not  gaoaial  anarage         4i 

GOVERNMENT. 
CeoM  of  aalfage  cannot  be  enlartaimd  by  tribnnala- 
of  a  connliy  whoia  aorerign  power  u  ainght  to  ba 
made  a  party        4 

GUARANTEE. 
<Saa  Ct««ir^|«r%,  He*.  S,  7,  II.) 
GUNPOWDER. 
Coala  of  deteding  aa  action  by  a  eonatgnaa  againat 

iMt 

HARBOUR. 
(SaaiWla.) 
HULL  PILOT  ACT. 
Compulaory  pikUaga— 3  4  3  Will.  4,  e.  lOG,  ■ 

(.Sm  Battonvr].') 


ICABITIBiE  LAW  CASES. 


BUBJB0T8  OW  OAMB. 


ISfPBOPEB  SPEED  IN  COLLISION  OASES. 
(See  Collmtm,  Not.  58,  60.) 

INDElfNITY  IN  COLLISION  CASES. 
(See  CoBUion,  Nob.  5»  15, 16,  16a.) 

INEVITABLE  ACCIDENT  IN  COLLISION  CASES. 

(See  CoBukm,  No.  17.) 

INSURANCE,  MARINE. 

CoDtenti. 

Abaadomneot Not.  10,  17 

Adjnetnient ...  U 

Afriean  voyage  6 

Agreement      13, 20 

Apportioameot  3 

Avenge  ...        ...        .»•        ...        ...     \ 

Bill  of  Udiflg  ...         25 

Broker 25,  26,  37 

Capture  ... 19 

Caigo 6,  17,  22,  27,  31 

Coestiog  trade 8 

CollUion  eUnse  2, 20 

Gonoealment    ...  12,  13,  16,  21,  23,  32,  34 

Cooatmctive  loading 4 

Conatmetive  total  loaa 10,  22,  SO,  31 

Contraband  of  war     16 

Cuatom  26 

Cuatoma  Conaolidation  Act 15 

Dedc  cargo      15,  28 

Embargo         19 

Evidence        7, 10, 16 

"ire     ...         •••         ,^^         „.         „,         „,     3 

Foreign  law     ...         .•• ...  16 

Freight  5,  15,  22,  27,  30,  31 

General  average  3,  23,  33 

Inaurance  aaiociation ..  8,  35 

Jeitiaon  1,28 

"'••"■fj*  ...         ...         ...         •••     1 

i^ie     •••         ...         ...         ...         ...         ...     J 

Negligeooe 2 

Openpoliey 5,11 

Partienlar  average      3,27 

*riae  ...         ...         ...         ...         ...         ...  lo 

River  navigatbtt         7 

Saleofahip     10,18 

Seaworthiness ...        ...        ...        ...  7, 9 

Seiiars  ...        ...        ...        ...        ...  19 

oupa    ...        •••        ...        ^.        ,,,       12, 36 

Steamers         ...         3, 23 

Suing  and  labooring  danae     27 

Sunken  ship 22 

Telegraphic  cable        24 

Time  policj , 6 

Total  km        6,  10,  17,  19,  24,  27,  80 

Tranahipment 27 

Valued  policy „ 5 

1.  Construction  of  elauae  "warranted  free  from 
average  arising  from  jetUaoo  or  lesJcage"...     page      4 

2.  Non-liabilitj  of  assurer  for  damages  for  losa  of 

life  by  negligent  collision 5 

9.  Whether  ezpensea  extioguiahing  fire  on  board  a 
steamer  are  general  or  partienlar  average — ^Appor- 
tionment between  hull  and  machinery      17 

4.  A  oonatmctive  loading  anffickntly  compUea  with 
the  terjis  of  a  policy  of  inanranoe  on  gooda  from  a 
particuUr  port      24,  119 

5.  Whether  policy  on  freight  valued  or  open         ...    25 

6.  African  voyage— Time  policy  00  ahip  and  gooda 
— Ownera  entitled  to  recover  only  on  part  of  cargo 
loat,  and  not  as  a  total  lose  34 

7.  Veeael  built  for  river  navigation  insured  as  sra- 
wortliy— Evidence  of  seaworthineaa         54 

S.  Meaning  of  terms  "employed  in  the  coasting 
trad0  "and  *'  wb^n  §0  ladtn  " — ^Boles  of  insurance 
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12 

14 

15 
15 
16 


18 


18 


18 


20 


20 


21 


9.  Where  goods  are  inaursd  for  u  veyagt,  there  is  no 
implied  warranty  that  the  gaoda  are  aeaworthy /m^    6 

10.  Abandonment— Total  loss— Evidenoe  of — Coo- 
atructive  total  loaa  -Sale  of  ahip  by  maatar 

11.  Open  policy — ^AppropriaiMB— Dedamtkm 

12.  Underwriters'  "aUp**  unstamped — Suppression 
<n  a  material  fact ...         ...         ...         ...         ... 

13.  Specific  performance  of  agreement  for,  refused  for 
a  auppreasion  of  fact         

14.  Adjoatment  of  amount  of  loaa  after  premiums 
paid  into  oourt      ...         ««.         ...         ...         ••• 

15.  Policy  on  freight  not  voided  by  master  loadii^ 
part  of  cargo  on  deck  without  authority  of  owner— 
Cuatoma  Conaolidatkn  Act,  sa.  170^  171 ...      161,  28 

16.  Eflect  of  ooncealmebt  of  fact  thai  tha  ahip  was 
to  be  employed  to  carry  cootrabaad  of  war  to  a 
belligerent — Evidence  of  the  judgment  of  a  foreign 
pnse  court  ...         ...         ...         ...         ... 

17.  What  b  an  actual  total  kws  of  the  cargo  so  as  to 
render  notice  of  abandonment  by  the  aaaured 
unneceasa^f  ...        •*•         ••*         •«• 

18.  It  is  a  question  for  the  jory  whether  the  sale  waa, 
under  the  drcumstacces,  justifiable  

19.  Stipulation  to  pay  aa  for  a  total  loaa  thirty  days 
after  receipt  of  official  news  of  capture  or  embargo 
— What  eonatitutea  a  total  loss 

20.  Constmctkm  of  agreement— The  word  "  ship  ** 
held  to  mean  the  owners  of  the  ahip— Colli«on 
clause — Damages  for  detentioo % 

21.  Imperfect  disdoaure  of  known  fucta— Policy 
baaed  on  the  aaaumption  that  all  material  facta 
known  to  the  ownera  are  disdoaed  .« 

22.  Constructive  total  loaa  of  ahip— Ezpenaea  raising 
sunken  ahip  and  cargo— Proportion  payable  by 
cargo  and  freight     271,  37 

23.  Concealment  of  name  of  veesel — Qooda  ahipped 

by  any  one  of  a  Ime  of  ateamera ...  29 

24.  Pefila  insured  againat — The  Atlantic  Telagraphie 
Cable— Subject  matter  insured — Total  loaa  of 
adventure     ...        •••        ...        ...        .m  810, 45 

25.  Inanrable  interest — Broker  taking  bill  of  lading 
in  his  own  name  •••        ...        ...        ...        ... 

26.  Broker  signing  policy  for  his  principal  in  excess 
of  his  authority— Custom  at  Liverpool,  private 
inatmctkms — Indivisibility  of  contract 

27.  Expenaea  traaahipping  and  forwarding  cargo— 
Conatruction  of  policy  on  freight  with  wairanty 
against  particular  average — Meaning  of  terma 
^frse  from  particular  average"  as  cootradiatin- 
guished  from  particular  chams  — Suing  and 
Ubouring  dause — Total  loaa — Pliability  of  under- 
writers for  forwarding  ezpenaea  aa  particular 
chargea         ...         ...         ...         ...         ...  400, 4t 

28.  Jettison  of  deck  cargo  adrift  ia  to  be  recovered 
by  general  contribntkNi — Cutting  away  wreck  of 
masts,  oco ...        ...        ...        •.•        ...        ... 

29.  Construction  of  policy — ^Meaning  of  worda  "  at 
and  from,*'  "firat  arrival,"  in  harbour— Com- 
mencemeot  of  riak  OD  ship  

30.  Conatructivt  tit  si  loss  of  ship  and  goods— Proper 
questko  lor  jury— Total  losa  of  freight 

31.  Conatmetive  total  loaa  of  cargo— Estra  frnght 
only  to  be  taken  into  aocount  and  not  the  original 
freight — Estimate  of  value  of  cargo 

32.  Concealment  of  a  material  fact 

38.  Cost  of  coals  taking  ship  to  destination  for  repairs 
not  general  average  

34.  Concealment  of  material  fact  by  the  agent  of  the 
insurer — Meana  of  communication  by  agent  to  the 
principal    ...        ...        ...        ...        ...        ... 

85.  Mutual  Marine  Insurance  Association — Liability 
of  individual  members      

36.  A  covering  note  or  dip  in  the  form  of  a  letter  not 
valid,  there  being  no  stamped  polior— Court  bound 
to  take  notice  that  atamp  lawa  had  not  been  cvak" 
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MABFTIME  LAW  CASES. 


xvii 


SUBJECTS  OF  OASBS. 


S7.  Sxtcotion  and  daliverj  of  policy— GaooellatioD  — 
Doty  of  broktr pagt  537 

(See  Skip  md  Skippmg,) 

INTEREST. 
(Sm  (7ofl£fUM,  No.  670 

INTERNATIONAL  LAW. 

1.  Tbo  trilmiials  of  a  oonntry  eannot  oaterUin  sal- 
vage  aoita  in  wbieh  the  aororeiga  pover  of  that 
eaantry  ia  rtapondnt       43 

t.  Oootraet  laade  oa  board  a  fbrtign  Teasel  of  war 
far  aarrieea  of  a  Britbh  surgeon 67 

3.  Contract  between  nentrala  to  oonTcj  munitions  of 
war  to  a  belligerent— Bigbta  of  neutrals— Effect  of 
Boyal  procUmation  197 

4.  Munitioiis  of  war— Sale  of  sbip— Disohaige  of 
^"^z         •••  •••  •••  ...  •••  ••*  oTo 

5.  Law  of  Louisiana  aa  to  transfer  of  abipa  ...  508 

6.  CollisMMi  between  English  and  foreign  ship  in 
fbrsign  waters — Ux  Jori—Lex  /be»— The  law 
BftritiflDe — Boman  law  aa  adopted  by  Continental 
Earopo— Municipal  law — Me«aoro  of  damages  for 
breach  of  cootraet— Pilotage  compulsory  by  Belgian 
bw,  but  maater  not  relieved  from  liability  fur 
damage  by  n^ligence       556 

INTERPLEADER 
Judgment-debt— Foreiga  attachment — Lord  Mttyor*s 


court 


... 


... 


64 


JETTISON. 

1.  Claoae  in  poli^  of  insurance  ''warranted  free 
from  aTcrage  ariaing  frum  jettiHon  or  leakage" 
qoaUfiea  the  worda  **  aTerage  and  claim"  ...       4 

3.  Compensation  for  cargo  improperly  thrown  over- 
board, but  may  not  be  set  off  sgainat  amount  due 
for  freight. 18 

3.  Title  of  consignee  to  damagee  when  part  of  cargo 
duMged  and  part  thrown  orerboard  on  grounding, 
thicugfa  the  alleged  negligence  of  a  pilot  not  com- 
ftlsorily  taken      168,  254 

i.  or  part  of  cargo— Deductioo  from  lump  freight 
— Clahn  of  damagea  for  non-assortment  of  cargo  954 
o.  or  deck  cargo  adrift  is  to  be  recovered  by  general 
coQtribtttion — Cutting  away  wreck  of  masts,  &;c  404 

JURISDICTION. 

1-  Qoestiona  of  navigathm  between  H.M.  shipa  and 
tllMii  must  be  tried  by  the  general  mlea  of  the  aea    88 

11b  salvage  of  life— Remuneration         39 

^  Of  judidal  tribunals  to  entertain  salvage  suits  in 
vliich  the  sovereign  power  of  that  country  is  re- 
'puoiienk   ...         ...         ...         ...         ,,,         ,,,     43 

i.  Judgment-debt  —  Foreign     attachment  —  Lord 

Hiyor's  Court       , 64 

5.  Ia  murder  on  the  hi^  seas  on  board  a  Britiah 
veael  which  comes  into  a  port  of  the  United  States  147 
i.  Where  S002.  claimed  for  salvage  before  magis- 
trttes,  but  afterwards  reduced  to  40/.,  there  is  no 
jsriediction  of  appeal       191 

7.  Objection  to  juriadiction  may  tw  taken  at  any 
■•^e  ...  .«,  ««,  ,,,  ,,,  ,,,    I«fl 

8.  Cooeurrvnt,  of  the  Court  of  Admiralty  for  a 
cause  of  salvage  within  the  Cinque  Porta  ...  478 

9.  Of  Adnuralty  Court  over  unlawful  diamisaal  of  a 

•«.  ...    DwO 


••• 


... 


... 


..• 


JUSTICES  OF  THE  PEACE. 

Vo  cppeal  from,  where  hi  salvage  200(i  claimed,  but 
afterwards  reduced  to  40/L  191 

KETTLE  MONEY. 
Award  of,  with  cosu  to  pstitiooers  claiming  fiDr  wages  129 

LADING,  BILL  OF. 
(8m  BiB  <if  LmK>^0.) 


LANDING  GOODS. 

Power  of  shipowner  to  Ixnd  gondii — Construction  of 
sect.  67  of  Merchant  Shipping  Amendment  Act pa^    50 

LAUNCH. 
(See  CoUuUm,  No,  25.) 

LAW  OF  NATIONS. 
(See  IntenuUumal  Law,) 

LEAKAGE. 

1.  Conatmction  of  clause   in   policy  of  insurance 
**  warranted  free  from  avenge  ari:ting  from  Jettison 

or  leasage  «..         ...         ...         ,,,         ,,,      % 

2.  Negligence  in  atowage  of  oil — Action  by  assignee 

of  bill  oir  lading 390 

LIEN. 

1.  Whether  there  is  a  lien  for  claim  fur  repairs  under 
Meet.  4  of  Ailininlty  Court  Act      20 

2.  Of  material  man  for  necessaries  Kupplied  ...     21 

3.  For  freight — Right  of  charterer's  ugenta  to  take 
back  gooda  ah ipped— Effect  of  new  charter-purty 

by  maater— Livn  on  gO(*dB  snbseqoenlly  bhipped  ...     68 

4.  Of  mxHter  for  freiKht  on   a  contract  to  load  and 
deliver  at  ship*a  side  at  the  port  of  dii>charge     ...     89 

5.  Of  mortgfti^ee  on  freight  of  landed  goods  ...  236 

6.  For  ailvances  on  freight 249,  383 

7.  On  whole  amount  of  freight  by  indorsee  of  bill  of 
lading       ...         ...         ...         ...         ...         ...  346 

8.  Fraudulent  poasession  of  bill  of  lading — Stoppage 

VM  vv«^Wv**W  •••  •••  •••  •••  ••«    0«f4 

9.  Lien  on  ship  for  repairs  and  supplies — Material 
men  ...         ...         ...  ...  ...  ...  410 

10.  Posssssory,  of  master  on  the  cargo  for  its  ahare  of 
general  average  expenses 436 

11.  Of  solicitors  in  a  suit  on  a  maater'a  shares  for 
their  oueta— 23  &  24  Vict.  c.  127,  s.  28 476 

12.  For  demurrage^Liability  of  charterers  ...  490 

13.  Proctor's  lira  for  costs — Ganiiahee  order — 
Priuritj— 23  &  24  Vict,  c  127,  a.  28     555 

LIFE. 
(See  Salvage,  No.  8.) 

1.  Non- liability  of  assurer  for  damages  for  loss  of 

life  by  negligent  collision 5 

2.  Contribution  by  owners  of  cargo  to  salvage  of  livea 

of  crew  and  passengers    ... 39 

3.  Liability  of  ahipowner  for  damage  and  loaa  of  life 
caused  by  collision  200,  298 

4.  Liability  of  owner  of  malfeasant  vessel  for  loss  of 
life^Extent  of  damages — Merchant  Shipping  Act 
1854,  sa.  510,  511,  514 380 

LIGHTS. 

1.  Admiralty  regulations  as  to  placing        91 

2.  Where  impugnants  plead  that  collision  was  caused 
by  want  of  proper  lights,  how  court  will  view  the 
eviQcnce    ...         ...         ...  ...         ...         ...   lov 

3.  A  ship  going  with  wind  free,  and  not  keeping  such 
a  good  look  out  as  to  enable  her  to  see  the  lights  of 
another  ship  is  liable        240 

4.  Where  a  ataamer  going  too  fast  negligently  cornea 
into  collbion  with  a  sailing  ship,  the  fact  of  the 
latter  not  having  her  light  in  the  right  place  does 

not  exempt  the  steamer  from  liability      243 

LIMITATION  OF  SHIPOWNER'S  LIABILITV. 
(See  Skip  and  Shipping,  No.  24.) 

LIVERPOOL. 
Custom  of,  as  to  insurance  brokers 368 

LOOK  OUT. 
(See  CoUif ion,  ^os.  ^\ ,  ^\,  ^^,  ^i^,  ^\.^ 

MA1EL1^1&  Y&S\3^K^CiY.. 
(Set  IiMwroiios  (.Mor'we.^ 
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MABinME  LAW  0A8E8. 


BVBJfECTB  OF  CAWS. 


MASTER. 

1.  Power  of  master  to  bind  owDers  of  cargo  bj  bot- 
tomry bond  •••         ...         ...         ...     jMi^       1 

2.  If  appointed  by  a  person  frandolently  in  peases- 
sion  of  ship  may  recorer  for  wages  and  actual  dis- 
bursements, but  not  for  necessaries  for  which  he 

has  only  made  himself  liable ...     36 

3.  Special  agreement  ae  lo  muter's  jmd  seamen  *s 
services  in  salvage  of  dereUot       127 

4.  If  maater  neglects  to  sell,  British  vice-consul  at 

the  port  may  sanction  sale  of  ship 146 

5.  Entitled  to  reasonable  time  within  whiob  U><earry 

on  or  tranship  cargo 174 

6.  The  master,  part  owner,  sold  his  shares,  bat 
before  registration,  through  his  defkolt.  there  was 

a  collision — He  is  not  a  part  owner  ...         ...  192 

7.  Abstraction  by  master  of  the  salving  ship  of 
goods  from  the  derelict  deprives  the  crew  as  well  as 
himself  of  salvage ...        ...  232 

8.  Implied  authority  of  master  to  sell  his  vessel 
■abroad       ...         ...         •••         ...         ...         ...  261 

9.  Personal  responsibility  of  muter  to  shipwright 

for  repairs  abroad 2Bb 

10.  Priority  of  master's  oUim  for  wages  over  rights  of 
mortgagee  •••        ...        ...        ...        ...        ...  294 

11.  Payment  by  master  of  claims  not  strictly  neoes- 
■Saries        ...        ...        .•*        ...        ...        *.•  hmx 

15.  Has  authority  to  appoint  an  agent  both  for  ahip 
and  cargo,  where  there  is  no  repcesentative  of  the 
owner  of  the  cargo  ...         ...         .»•         ...  486 

13.  Has  a  possessory  lien  on  cargo  for  general  average 
expenses    ...         ^..j.         *,..         «..         ...        ••*  aoo 

14.  liability  of  owners  for  goods  ordered  by  «..  441 

15.  Owner  must  pay  legal  expenses  of,  on  a  charge 
falsely  preferred  against  him  for  an  aiet  4one  i&  tbs 
execution  of  his  duty        .«.         ...         •••        ...443 

16.  Lien  of  solicitor,  for  costs,  upon  master's  shares 
—23  &  24  Vict,  c  127,  s.  28 476 

17.  Damage  to  cargo— Bill  of  lading— N<gU|;eiMe— 
Delivery — Becoupmeat— Freight ...         ...         ...  565 

(See  AsiauU—AdtniraUy  Court  Act  No.  4—BoUomrif 
No.  4— Ship  €md  SMpyin^ — ShipotoMTf  No.  3 — 
Wagetf  No.  2). 

HATEBIAL   MEN. 

1.  Lien  of  material  men  for  necessaries  supplied   ...     21 

2.  Decree  will  he  osade  on  fnads  in  oonrt  rsalisad  by 
sale  of  ship — Wages         ...        ...        ^ 129 

3.  Lien  on  ship  for  repahrs  and  siippliee    ...         •«.  416 

4.  Mortgagees — Priority — Possessory  lieu...         ...  627 

MERCHANT  SHIPPING  ACTS. 

1.  Construction  of  "**  persons  belonging  to  sudi 
ship**— sects.  458, 459     ^         39 

2.  Construction  of  sect.  67 50 

3.  Construction  of  sect.  182           127 

4.  Construction  «f  sect.  296 130,  133 

5.  Construction  of  sects.  70,  71 153 

6.  Construction  of  sect  514          159 

7.  Constmotion  of  sect.  464  (meaning  of  term  "  sum 

in  dispute   j         ...         ...         ...         •••         ...  191 

8.  Loss  of  life  by  negligence  at  sea — Merchant 
Shipping  Act,  s.  504 — Merchant  Shipping  Act 
Amendment  Act,  s.  54     ...         ...         ...         ...  200 

9.  Registration— 17  &  18  Vict,  c  104,  s.  18        ...  210 

10.  Merchant  Shipping  Act  1854,  as.  23,  29— How 
register  of  tonnage  is  to  be  estimated      ...      S47f  412 

11.  Sailing  regnlations        262 

12.  Sect  191— Suit  for  wages        263 

13.  Sect.  67 — Delivery  on  wharf  instead  of  to  con- 
aignee       ...         ...         •*•         ...         ...        .••  mi9 

14.  17  &  18  Vict  c.   100,  as.  53,  55— Transfinr  of 

Suip  ...  ...  ...  .*.  *••  *.•    u.)l 

15.  1854,  s.  296— Wilful  defsult 362 

1&  1854,  ss.  510,  511,  514— Collision— Liability  of 

owner — D/unages  ...         ...         • 380 

ir.  S4  VicL  ft  10,  a.  II      ^..        ^ 500 


18.  25  &  26  Viet  c.  68,  a.  8  jh^  500 

19.  25  &  26  Vict  c.  63.8.  49         505 

20.  25  &  26  Vict  c.  63,4.  83        «« 555 

MISSING  GOODS. 

Claim  of  assignee  of  hill  of  lading  to  set-off  against 
the  sum  payable  by  him  for  freight  the  value  of 
missing  goods       .••        .••        •••         •..         ...    27 

MOORINGS. 
(See  CoOition,  No.  10.) 

IdOETGAGE. 

1.  A  subsequent  mortgagee  liaUe  Ut  fspMSS        ...    20 

2.  Right  of  mortgi^r — ^Hk  power  to  oontrtot— 
Merchant  Shipping  Act  1854,  as.  70,  71...         -.  153 

3.  Of  a  ship— -Collosure  sale  in  fraiid  of  mnrtygee 
-Injunction         ...         .••         ...         ...         •..  194 

4.  Lien  of  mortgagM  on  fseight  of  landed  goods  •••  236 

5.  To  an  American  of  a  aUp  duly  registerad  at 
Boston,  purchased  by  an  Eogliabmaa  in  JLondon 
from  owners  in  Amorioa— Priority— Amsiieaa 
register — Notice  to  porchaaer — Title  to  sbip— 
Inqoiriea— Laohea 256,  481 

6.  Priority  of  mastor  over  mortgagee  fiir  wages    .^  294 

7.  Of  ship — Subsequent  jnortgage  of  freight- 
Notice — Priority 381 

8.  Of  ship,  without -BOtieo  to  dharterars — Authority 

to  another  to  receive  firaight         -  456 

9.  Cause  of  restraint — Mor^agee  and  co-owners— 
Court  will  recognise  an  agreement  beyond  the 
register     ...         ...         ...         ...         ...         ...  470 

10.  Taxation  of  oosta  in  a  mort)gage  anit— Items 
disallowed... ^  472 

11.  Of  ship  — Construotiou — Effect  of  Merehant 
Shipping  Act 500 

12.  Matensl  men—Priority.*.        527 


3IimDEB. 

1.  On  the  high  seas,  on  boasd  m  Britiah  ahip,  Is 
comsaitted  within  the  Umied  States,  aUhongh  tiao 
vessel  somes  into  a  United  States  port     147 

2.  What  is  jprmm  fmmjptwi  of  the  rsgiatei  of  a 
.■hip — Alien  owiMr  «••  210 

NATIONS,  LAW  OP. 
(See    InUmatumal   Law.) 

NATIONALiry. 

The  r^tor,  ^ag,  Aod  pass  of  a  ahip  are  jlo  be  pio- 
:sumed  true  and  corceot,  and  the  owaor  is -estopped 
from  avorriog  i^gaiast  then  ...         m^        ...  226 

NECESSARIES. 
(See  AdmxraUy  Comi,  No.  5.) 

1.  Lien  of  material  man  for  necessaries  sippGod  ...    SI 

2.  Master  of  ahip,  if  «ppoiated  by  a  pecsoii  fnuida- 
Jeiitly  in  poasessioa,  msj  reeover  for  wag^  4iBd 
actual  diabnraemeots,  Jrat  not  for  necewarieB,  for 
whioh  he  haa  only  made  himself  Uahls      B6 

3.  Payment  hj  master  of  claims  not  «trictly  nsooo- 
sariea        .••        .»•         •••         •••        •«•         *.*  vxi 

NEGLIGENCE. 
(See  Imturamoe  (JforMs),  No  2.) 

1.  Bight  of  shipowner  to  rseovor  for  freiglit  when 
cargo  has  been  damaged  by  bia  negligenoo— 
Abandonment  of  goods  for  freight — Set-off        ...       6 

2.  Liability  of  shipowner  for  damage  donoto  a  sub- 
marine tolographio  oabls  .« 9 

8.  Costs  in  defending  action  by  a  oonaignso  (m  oob- 
delivery  of  goods  lost  by  the  negligence  of  a  third 
person       •••         ...         ..•         ...         ...         ...     30 

4.  Liability  of  shipowner  for  damsga  to  oaiqgo  by 
collision  occasioned  through  negligence     ...         ...     32 

5.  Commission  to  dear  the  month  of  the  Dannbo 
BegolaUona aa  W  m«  MifVyiam  ¥atfifi»oa    ...    93 


UASmME  LAW  OASES. 


six 


voancTB  ov  oaixs. 


C  When  ship  luder  oompiilaoiy  pilotage  ownert  not 

iMt  for  collision  by  gross  nsgligence      ...     page  136 

7.  lialialit  J  for  collision  bj  nsgligenos  at  a  lannoh-^ 

Doty  as  to  look-oot— Division  of  damages         ...  166 

I.  Of  pilot  by  which  vessel  got  agroand  and  part  of 

ougo  damaged  and  other  part  tibrown  oreiboard— 

Title  of  ooosignee  to  damages      168 

9.  CoUimon — Sabaeqacnt  negligenet  of  the  injured 

ship— Amount  of  damages S21 

10.  Poblio  statntorj  tmstess,  as  harboor  and  dock 
trustees,  are  liable  in  damagaa  for  the  negfigenoe  of 
their  eei'iauts        •••         .••         ...         ...         ...  353 

U.  Of  ship's  crew— Diflbrence  between  gross  and 

ordinary  negligence  362 

\%.  In  stowsge  of  oil — ^Aodon  by  assignee  of  bill  of 

lading  for  ...         «.«  390 

IS.  Liability  of  registered  owner  for  negligees  of 
dup-keeper  ...        •••        •••         ...         •••  397 

14.  Of  a  pilot  compnlsorily  employed — Liability  of 

•hipowner  for        ... 479 

U.  CetHnon  between  English  and  foreign  ship  in 
fonifii  waters^Pilotage  compulsory  1^  Belgian 
liw— liability  of  master  for  damage  by  n^li- 
f;«m^Iatimational  law— The  law  maritime — 
Bomb  law  as  adopted  by  Continental  Enrope— 
Moneipal  law— Breach  of  contract         566 

NEUTRALS. 

Costnet  between  nentrals  to  convey  munitions  of  war 
to  a  beOigersnt— Bights  of  neutrals— Effeet  of 
BbjiI  Proclamation  197 

NEUTBALITT  LAWS. 
(See  iMmmatumai  Lmrn.) 

OPEN  POLICY. 

1<  Whether  policy  of  marine  insurance  on  freight 
Tilsadoropea 


142 


^  Appropristion — Declaration — Open  policy 

OYSTER  FISHERIES. 

^pricton  of  aa  oyster  fishery  daimiog  to  levy  toUr 
^  ttchorage— Ifights  of  tlMiCrown>^OwBcrBhipo# 
"il-Efideooe  of  the  existence  of  s  port  179,  583 

PARTICULAR  AVERAGE. 

^^^ctW  expenses  exttngniahing  fire  on  board  w 
ittamcr  are  general  or  partinnlar  average—- Appor- 
tioeant  between  hull  and  maohiasry     17 

(See  Amr&g9,  Ho,  2.) 

PART  OWNEBS. 

llisrited  liaUUty— Btgbterad  ownert— Liability 
*  pert  owners      .••         ...         ...         •••         ...  192 

^  It  s  sni  for  wages  between  owaer  and  master, 
Adainlty  Court  wQl  not  reeogniBe  mattei^s  daim 
to  in  equitable  share  in  vessel      •• 263 

PASS1M6BB8. 

!•  A  peaseoger  may  render  salvage  services  while 
■till  aocb,  but  they  must  be  beyond  the  line  of  his 
^^What  ars  extraordinary  services  by  a  pas- 

■*Opi         ■•■  ...  ...  ...  ••.  ...    149 

^  lo  raits  fer  sslvage  ssrvloss  for  saving  life  pes* 
Mofwi  stand  on  the  same  footing  as  the  enw    ...  177 
''  i  pHte»  to  whom  the  master  gives  a  passagn- 
pitiiteaaly-to  h<dp  in  wooing  the  ship  is  neither 
poiMDger  nor  sesman  ...         ••■«         ...  434 

(See  Auauh,  Al|p  ami  Shipping). 

PASSENGER'S  LUGGAGE. 
^<*^y  of  earlier  for  loss  of  ...        ...        ...  244 

PBTITRHff  Of  BIGHT. 

I  Cbm   sjpfiBt    the    Crown    for   unlignidsted 
teps  for  the  wfo^gfoJ  mbme  an  J  ieUnlUm  of 
f^i^imptmiiW  Aaf»  beta  engi^ed  lathe  slavo 
tad^C^&e,  4,  d  n^  §,  48) 45 


2.  Admiralty  contract  for  postal  mail  service — 
Nature  of. P^^  ^3 

PILOT  AND  PILOTAGE. 

1.  Where  ship  under  compulsoiy  pilots^  owners  not 
Ibble  for  coHision  by  gross  n^ligenoe      136 

2.  Licence  of  pilot— Date  of  reneiral— Proof  ...  165 

3.  Claim  of  consignee  for  damages  where  ptrt  of  cargo 
damaged  and  other  part  thrown  overboard  through 
the  alleged  negligence  of  a  pilot  not  compnlsorily 
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4.  Liability  of  owner  for  not  employing  a  pilot       ...  431 

5.  Not  compulsory  for  British  ships  navigating  the 
Tyne  to  employ  a  pilot     ...         431 

6  Norwegian  and  Swedish  (vessels  exempt  from 
pilotage  when  coming  through  the  North  Channel 

and  not  carrying  passengers         434 

7.  Liability  of  shipowner  for  negligence  of  pilot, 
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!  8.  Hull  Pilot  Act— Compulsory  piloUg^      528 

:9.  Collision  between  English    and    foreign    ship  in 
foreign   wst^rs— Pilotage  compulsory  by  Belgian 
I     law— Lex  hd—Lex  ybri— Liability  of  master  for 
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POUCY  OF  INSURANCE. 
(See  BiU  o/kdiag,  No.  1— /iMraiMd.) 

PORT. 
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abroad 
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sioo.  when  plainttiff  not  in  the  jurisdiction' 
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2.  Booty*  of  war — Right  to  begin     

(See  AdnUraUg  (UtuH—CotU—Evidea^y 

PRINCIPAL  AN4>  AGENT. 

1 1.  Adoption  and  ratification  by  principal  of  acts  of 

I     agent — Liability  for  agent's  wrongful  act 31 

:  2.  Rrig^t  to  maintain  separate  actions  for  the  same 
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authority  ...         ...         ••.         •••         •••         •••  ^8 

PRIVY  COUNCIL  (JUDICIAL  COMMTTTEE  OP). 
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1.  Ciiviraitlances  thae  constitute  an  attempt  to  break 

a  blockade  ...         t..         ...-        ...         *.•     43 
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3.  Of  derelict — Special  agreement  as  to  sssmon*s 
and  master's  services        197 
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6.  A  passenger  may  render  aalvage  services  whUs 
still  such,  but  they  must  be  beyond  the  line  of  his 
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before  suit,  the  claim  was  dismissed  with  costs    ...  44 
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before  termination  of  engagement  —  Admiraltj 
Court  jurisdiction 56 

SEASHORE. 
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British  merehant  here  mder  a  power  of  attorney 
from  her  owners  in  America— Priority — ^Notice  to 
purchaser  258,  481 

41.  Implied  aatberity  of  master  to  sell  his  vessel 
abroad      •••        •••        ...         ...         .«•         .«.  261 

42.  Peiacnal  responsibility  of  master  to  shipwright 

for  repairs  abroad  ,.•         265 

43.  Suretyship — ^Release  of  sureties — Delivery  of  the 
vessel        »••         •••         ••.         »«•         .••         ••«  *Dt) 

44.  Bight  to  maintain  separate  actions  against  master 
and  owner  for  the  same  oanse      ...        .-         ...281 

45k  Steamers  meeting  sailingvesseb-^Baleff  of  these*  289 

46.  Ship*s  meorfaigs — Burden  of  proof       290 

47.  Steamships  meeting  end  on       ■        ...  291 

48.  Overtaking  ships— Begolations  as  to    ...  ..,  292 

49.  Wag^a— Breaeh  of  blockade     293 

50.  Wages — Disbursements — Maritime  lien  ....  294 

51.  Wafse — Forfeiture  fbr  misoondnct       .-  .••297 
52;  Liability  of  owner  for  loeaof  life  by  coUision,  298,  380 

53.  Stevedore-^Doty  of  owner  to  load  a.  full  cargo.,,.  30$^ 

54.  Injury  to  ship  by  grounding  in  dook»— Conse- 
quential or  diceet  damage..,         ...         —         ...  3ld 

5J^.  Foul  berth,  riding  at  single  anohor  in  a  gale     ...  318 

56.  Ptoeeeds  in  the  legistiy— Payment  of  cUims  not 
strictly  necessaries 321 

57.  Rules  of  the  sea  and  foreign  ships  .•  326 

58.  Contract  to  load  vessels — Action  for  breach  of-^ 
Plea,  refusal  of  purchaser  to  pay  for  previous 
loadings,  whether  a  condition  precedent 342 

59.  Liabilliy  for  deferred  delivery  of  cargo — Deten- 
tion by  frost  343 

60.  Freight  jpayable  as  per  charter-party— Lien  of 
indorsee  of  bills  of  lading,  for  whole  amount  of 
freight      ...         ...         ...         ...         ...  .•  346 

61.  Contract  for  sale  of  goods  to  be  delivered  "free 
on  board,"  naming  the  ship,  a  oondition  precedent 

to  dsliverj...         ...        ...         ...        »,.         ...  349 

62.-  What  is  "  a  ship  '*  within  the  meaning  of  the 
Merchant  Shipping  Act,  sects.  53  and  55— Ship 
converted  into  a  coal  hulk — Transfer  of  withont 

bill  of  sales. 351 

63.  Contract  for  sale  of  cotton  "  to  be  taken  from  the 

quay— If  a  condition  precedent 352 

fi4.  Biff  of  Udittg^BArntrj — Negligence  of  crew — 
Contnbatoij    negligence — Ferils    of    the   sen — 


ColBaioa 


65.  Stowage  of  cargo  and  damage  to  goods — The 
Baltic  trade — General  cargsen — Effect  Sf  heat  and 
fermeatation— Damages       ...     ...         ...      pmge  97 

66.  Saks  of  munitions  of  wff— CooeealmeDt  of — 
Suretyship — Belligerent  risk        37 

67.  Mortgage  of— Subeequent  mortgage  of  fireight — 
Notice— Priority ...  38 

C8.  Charter-party — Advances  on  freight— Lien-» 
CfStoppel    ...         ...         ...         ...         ...         ...  Sc 

69.  Power  of  master— Action  against  for  fislee 
imprisonment        ...         ...         •••         ...         •••  38 

70.  Collision — Sailing  ships  meeting  end  on  ...  38 

71.  Collision — Rules  of  the  sear— Construction  of 
regulations  ...         ...         ...         ...      386,  41 

72.  Salvage — Duration  of  service  and  extent  of  pro- 
perty rescued         ...         ...         ...         •••         ...  38 

73.  Collision — Steamahips  meeting  end  on 38 

74.  Collision — Construction  of  articles  15,  18,  and  19  38 

75.  Charter-party — Leakage — Negligence  in  ttownge 
— Action  by  assignee  of  bill  of  lading 39 

76.  Bill  of  lading — Stoppage  tn  tramiiu — ^Fraudulent 
possesrion — Lien  ...         ...         ...         ..•         ...  99 

77.  Begietered  owner — Lisbillty  for  negligence  of 
ship^^Keeper        ...         ...         ...         ...         ...  99 

78.  Insurance — Construction  of  policy        ...         ...  40 

79.  Insurance  —  What  is  general  and  particolar 
average     ...         ...         ...         ...        .••         ...  ^w 

80.  Insurance^-Coustruction  of  policy — '*At  and 
from" — ** First  arrival "  ... 4€ 

81.  Insurance — Constructive  total  loss  of  ship  and 
goods— Total  loss  of  freight         ••  40 

82.  Collision— Shipn'  lighu  and  mlei  ^  the  sea— 
Steamers  and  fishing  vessels  on  thmr  fishing 
gronnes     ...         ...         ...         ...         .*•         ...41 

83.  Material  men — Lien  on  ships  for  repairs  and 
suppliea— Censtmction  of  19  &  20  Tiet  c.  79  a.  8  41 

84.  Colliaion — 9team  propeller  and  schooner  look  oat 
— Sudden  tack  of  schooner 41 

85.  BIH  of  lading— Effect  of  delivery  of  after  goods 
landed  on  sufferance  wharf— Constructive  poMes- 
sion— 25  &  20  Vict.  e.  63,  s.  67  ...      4S0,  M 

86.  Liability  of  owner  for  negligence  in  not  enpfoying 

a   pllOl;  ...  ...  ...  ...  ...  *■•     9li 

87.  A  person  to  whom  the  master  gives  a  pamag^s 
gratuitonsly,  ta  help  in  working  the  ship,  is  neither 

a  passenger  nor  a  seaman 4^ 

88.  Pro  rata  freight -» Inference  of  oonseBt— > 
Authority  of  master  to  appoint  an  agent  both  fbr 
ship  and  cargo— Master*s  possessory  lien 41 

89.  Liability  of  owners  of,  for  goods  ordered  by* 
roasier       ...         ...         ...         ...         ...         ...  ^a 

1 90.  Owners  must  pay  legs^  expenses  of  the  master  in 
defending  himself  against  a  false  charge  brought  in 
consequence  of  bis  discharge  of  his  dotj  ...         ...  4^ 

91.  Shipment  of  goods — Liability  for  bad  stowage-  ...  44 

92.  Contract  for  cotton  to  arrive  by — Declaration  of 
shipment  by  seller... 459,  41 

93.  Owner  responsible  for  damage  done  to  cargo  by 
rata  ...         ...         ...         ...         *••         .••  ^% 

;  94.  In  a  transaction  between  alleged  co-owners,  court 
will  look  beyond  the  register  and  recognise  an 
agreement  clearly  proved ...  4^ 

95.  Where  a  vessel  was  arrested  in  a  cause  of  restraint 
by  a-  person  claiming  to  be  the  owner,  but  who  was 
only  a  mortgagee,  the  court  ordered  its  release    ...  47 

96.  Li  a  cause  of  necessaries,  the  transferee  of  a  mort- 
gage, though  then  in  possession,  not  liable  ...  4! 

97.  Li»bility  of  owner  for  neg^gence  of  a  pilot  com- 
pulsorily  employed  4^ 

98.  Stoppage  m  (rofwite— Goods  shipped  in  vessel  of 
pusohaser — Knowledge  of  ownership  by  vendor — 
Delivery 300,  4J 

99.  Seamen's  wages — Ceasnl^s  cestifioau  not  evidence 
of  desertion  ... ...  4) 

100.  Seaman — Contract  to  employ  as  for  an  ordinary 
vo)af,«,  alXAiwat^^  «Al«c«d  by  declaration  of  war— 

"     "  •«    494^  5 
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MABTTIME  LAW  OASES. 


SUBJECTS  OF  CASES. 


101.  Mortgage  of— Merchant  Shipping  Amendmeot 
Act— ConstniGtion  P^^  500 

102.  Foreign  law— Law  of  Louisiana  as  to  transfer 
of  ships  and  other  ohattels  508 

103.  Shipmentofgoods— Stoppage  mfraiMift*— Time 
when  shipper  loses  dominion  o?er  them     ...         ...  511 

104.  Ship*s  registry — ^Incompleted  oontract— Interest 
in  ship  supplied  with  neoeesaries  for  which  an 
sppuent  owner  of  part  is  sought  to  be  made 
^iile         •••         •••  520 

105.  Claim  for  anchorage  dues— Immemorial  pay- 
ment— Ownership  of  soil^Buoys,  beacons,  and 
lights — ^Evidence  of  existence  of  a  port 523 

lOfi.  Mortgage— Material  men— Priority     527 

107.  Seamen's  wsges— Priorities— Lien  —  Hamburg 

eoda — ^Eztra  pay  on  sale  of  yessel  abroad 535 

108.  Seamen*s  wages — Compensation  for  wrongful 
diidurge — Jurisdiction     ...         553 

109.  Salrage— 25  &  26  Vict,  c  63,  s.  33— Collision  555 

110.  Collision — ^Pilotage  compulsory  by  foreign  law 
^htxfori — Lex  Im      556 

111.  Shipowner— Administration— Earnings  of  ships 
—Expenses  of  fitting  out — ^Tenant  for  life  ...  564 

112.  BUI  of  lading— Damage  to  cargo— Negligence  in 
diaehaiging  cargo  —  E^Tery  —  Recoupment  — 
Fraght     ...  •  565 

113.  Bill  of  lading— Foreign  coin  carried  as  cargo 
udlost — ^Damages— Freight       566 

114.  Carrier— Sbipasent  of  goods  to  pass  through 
bnds  of  several  carriers— Liability  of  one  of  them  568 

(See  AdmtraUy  CovrtSiU  of  lading^  Charier' 
fortg^  CoUintm-^  FreiffH^  Inmrane^— Matter 
-Pilot  €md  PUoiage  Salvage,') 

SHIPOWNEB. 
(See  FrmgH,  Ka  l-^Sk^  emd  Skippwg,') 

1.  Lnbility  ef  akipowaer  to  owner  of  goods  for 
duBsgs  done  to  oargo  by  collision  through  the  care- 
\mam  and  improper  conduct  of  the  mariners    ...     32 

2.  Power  of  shipowner  to  land  goods — Construction 

of  seet  67  of  Merchant  Shipping  Amendment  Act    50 

3.  liability  for  contracts  of  master  ...         ...  213 

4.  liability  for  damage  done  to  cargo  by  rats,  with 

^  Qsnal  ezceptioos         466 

5.  Administration — ^Eaminp  of  ships — Expenses  of 
out — ^Tensnt  for  life  •  564 
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97 

136 
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252 


SLAVE  TRADE. 

!•  Pttition  of  right   for  recotery  of  unliquidated 
dmag^    not  sustuned   against  the    Queen   for 
wroQgfol  seisure  by  one  of  H.  M.*s  ships  of  war  of 
» TiMel  supposed  to  have  been  engaged  in  the  slave 
Uide         ...         .••         ...         ...         .«•         ••• 

2.  Circamitantisl  evidence  of  vessel  being  engaged 
ioilsve  trade        •••         ..•         •••         ••• 

SLIPS. 
1-  Uoderwriters*  slip  unstamped— Suppression  of  a 
BUterial  fact         •••         ...         •••         •••         «••  ^57 

^  A  covering  note  or  slip  in  the  form  of  a  letter  not 
valid,  there  being  no  stamped  policy — Court  bound 
to  take  notice  that  stamp  laws  had  not  been  com- 
plied with,  and  refosed  to  hear  case  argued         ...  517 

SOLICITOR. 
Sect.  SB  of  23  &  24  Vict,  applies  to  solicitors  prac- 
tiiiQg  in  the  Admiralty  Court — ^Lien  of,  for  costs 
opoQ  mssler's  shares        476 

STAMP. 

Oa  a  diarter-party — Construction  of  terms  '*  any 
HMmoTAnduffl,  Utter,  or  other  writing  *' *  ^^^ 

STATUTE. 
1^  of  by  hnpIicaUoo  where  bottomry  loan  pro- 
bibited      ••  ^^^ 

STEVEDORE  [properly  Stivadors], 
{fim  Ckarisr-partft  No.  12.) 


STEAMERS. 

1.  Whether  expenses  extinguishing  fire  in  steamer  are 
general  or  particular  average — Apportionment  be- 
tween hull  and  machinery pog^ 

2.  Where  steamer  ascends  ariver  with  a  strongenrrent 
she  should  allow  foil  swing  for  descending  vessels 

3.  Steamer  on  meeting  a  sailing  vessel  is  bound  to 
slacken  her  speed  ...        -...         •.*         •••         ••• 

4.  A  steamship  not  keeping  her  proper  side  of  the 
Channel,  and  starboarding  when  she  should  have 
ported,  is  liable  for  colUsion         

5.  Salvage  allowed  to  steamer  informing  a  vessel  of 
her  danger  and  towing  her  out     ...         ...         ...  140 

6.  Salvage  awarded  to  a  steamer  for  injury  done  by 
collision  in  taldng  the  vessel  saved  in  tow 140 

7.  Salvage  services  rendered  by  steamers  will  not  be 
affected  by  the  fact  of  their  being  performed  within 
a  short  time         ...         .«•         »••         •••         •••  ^*-^ 

8.  Where  a  steamer  going  too  fast  negligently  comes 
mto  collbion  with  a  sailing  ship,  the  fact  of  the 
latter  not  having  her  light  in  tiie  right  place  does 
not  exempt  the  steamer  from  liability      243 

9.  Steamers  and  sailing  ships — ^Regulstions  for     ...  289 

10.  Meeting  end  on — ^ReguUtions  as  to  rules  of  the 

sea  2^^»  ^®® 

1 1 .  Collision—  Sslvage  services  rendered  by  steam-tug 
not  in  fault  (25  &  26  Vict  c  63,  s.  33) 555 

STOPPAGE  IN  TRANSITU. 

1.  Fraudulent  possession  of  bill  of  lading— ^ofki^ 
transferee  for  value — Lien  190»  3^* 

2.  Bill  of  lading— Unpaid  vendor— Goods  shipped  in 
vessel  of  purchaser— Koowledge  by  vendor  of 
ownership — Delivery        .-         *^i  ^»* 

3.  Shipment  of  goods— Time  when  shipper  loses 
dominion  over  them         •••        »••        •••        •••  511 

STOWAGE. 
(See  Bm  of  Lading,  Nos.  18,  21.) 

SUBMARINE  TELEGRAPH. 

1.  Liability  of  shipowner  for  damage  done  to  a  sub- 
marine telegraphic  cable — Negligence       9 

2.  Perils  insured  sgainst— The  Atlantic  Telegraphic 
Cable— Subject-matter  insured— Total  loss  of 
adventure...  310,452 

SUNKEN  VESSEL. 
(See  CoUitvon,  Nos.  3,  1 6a.) 
SURGEON. 
Contract  for  medical  services  on  board  of  a  foreign 
vessel  of   war  by   a   British  subject    cannot    be 
enforced,   if  plaintiff  is  not  registered  under  the 

Medical  Act         

TENDER. 
1.  Refusal  to  deliver  except  on  payment  of  an  unjust 

demand  for  freight  is  a  waiver  of ••• 

t.  Deficiency  of  salvage  tender— Ship  coming  up  when 
all  danger  over,  but  with  intent  to  assist,  entitled  to 
costs,  but  not  to  salvage  ... 

TIME  POLICY. 
African  voyage— Time  policy  on  ship  and  goods — 
Owners  entitled  to  recover  only  on  psrt  of  cargo 
lost,  and  not  as  a  total  loss  • 

TONNAGE. 
Register  tonnage— Ships  requiring  propelling  power 

Allowance  for  engine  room — Commissioners   of 

Customs— Merchant  Shipping  Act  ...      247,  412 

TOTAL  LOSS. 
(See  Insurance  {Marine),  No.  6.) 

1.  Abandonment— Evidence— Constructive  total  loss 

Sale  of  ship  by  master      ••      >"'t^ 

2.  It  11  a  question  for  tVie  iui^  'wXi^^tW  X\i^  wSsi  ^^ 
cargo  on  claim  tot  tolsX  \oi»  Vs  y"^'^^^ 
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MABITIME  LAW  CASES. 


•UBJBCTS  or  CA8B8. 


3.  What  U  an  actual  lots  of  tb«  cargo  so  as  to  render 
Dotice  of  abandonment  by  the  owner  aDneoessarjjM^  187 

4.  Stipalation  to  paj  as  for  a  total  loss  thirty  days 
after  receipt  of  oflBdal  news  of  capture  or  embargo  S02 

5.  What  constitates  a  total  loss 271 

6.  Action  for   total   loss  of  freight — Coostmctive 
total  loss  of  ship  and  goods  409 

TBANSFSB. 
(See  BUI  o/Ladinff,  Nos.  9,  U,  20.) 

TRANSHIPMENT. 

(See  Cof(«,No.  1.) 

Master  entitled  to  reasonable  time  within  which  to 
carry  on  or  tranship  cargo — Law  of  the  flag — Lex 
loci  eontrachu — Lex  fori 174 

TRINITY  HOUSE. 

Jorifldiction  of  London  Trinity  Honse  and  the  Trinity 
House  of  Leith      229 

TRUSTEES  OF  DOCKS. 
(See  Docks.') 

UNDERWRITER. 
(See  Insurance  (ifoHiie). 

USAGE. 
(See  Cystom.) 

VALUED  POUCY. 
WhotLer  policy  of  insorance  Tallied  or  open 25 

WAGES  OF  SEAMEN. 

1.  A  master  sn^loyed  by  a  person  fraudulently  in 
possession  of  the  inp  is  entitled  to  recoTer         ...     36 

2.  When  agreement  by  captain  for  increase  of,  is 
binding  on  owners— Award  of  kettle-money  and 

V'BXa  ...  a*.  ...  ..*  s.*  ««a       lm\f 


3.  Where  agreement  is  to  pay  wages  in  dollarp, 
sterling  and  not  currency  Talue  is  to  be  understood 
— Refusal  by  court  to  recognise  any  other  arrange- 
ment        ...         ...         ...         ...        ...     /M>^  21^ 

4.  In  a  suit  for,  between  the  owner  and  the  maater, 
a  part  owner,  court  will  not  recognise  master's 
claim  to  an  equitable  share  in  the  Tsssel 2(>S 

5.  Incurred  on  breach  of  blockade  293 

6.  Priority  of  master  for,  over  the  mortgagee       ...  294 

7.  Forfeiture  for  misconduct  ...         ...         ...  297 

8.  In  a  suit  for  wsges,  consul's  certificate  not  evi- 
dence of  desertion 489 

9.  Extra  pay  on  sale  of  vessel  abroad — Priorities — 
Lien~  Hamburg  code        535 

10.  Compensation  for  wrongful  discharge  before  ter- 
mination  of  engagement — Jurisdiction  of  Admiralty 
C/Ourt         *••         *■*         a*.         •*.         ...         ...  o<k5 

WAR,  LAWS  OF. 

Rights  of  neutrals — Eflfect  and  object  of  the  Royal 
proclamation         ...         ...        ...        ...         •••  197 

WARRANTY. 

That  goods  are  seaworthy  is  not  implied  in  an  insur- 
ance for  a  voyage ...     68 

WEIGHT  AND  CONTENTS  UNKNOWN. 
(See  Bm  of  Lading,  No.  12.) 

WHARF  AND  WHARFAGE. 

1.  Prerogative  of  Crown  for  exemption  from  wharfaj;e 
duties        ...         ...         ...         ...  ••         ...  163 

2.  Personal  delivery  of  cargo  unnecessary — Delivery 

at  wharf  sufficient...         ...         ...         ...         ...  169 

3.  Delivery  on  wharf  instead  of  to  consignee 279 

4.  Effect  of  delivery  of  bill  of  lading  after  goods 
landed  on  sufferance  wharf — Pledge  of  goods~ 
Constructive  possession        420,  518 


REPORTS 
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DuRAKTY  V.  Habt.    Cargo  ex  Hamburg. 


[Priv.  Co. 


juDidAi.  oraoaTTXE  07 

FBIVY    COUNCIL. 

Iqocted  ky  Jasiks  Patsrsox,  Em.,  of  the  Middle  Tempted 
BarrUter>at-Law. 


Wednesday,  Mardi  16,  1864. 

(PRieat— The  Right  Hon.  Lords  Chelmsford  and 
KccosDOwx  and  Sir  J.  T.  Coleridge.) 

DuRAXTY  V,  Hart. 

Cargo  ex  Hamburg. 

*^p— Bottomry  bond — Power  of  master  to  hind  owner 
of  caryo — Duty  to  communicate  witJi  owners, 

*^  ifvuter  of  a  ship  is  an  agent  for  the  owners  of  the 
^^  for  the  purposes  of  hypothecation  only  in  cases 
^f  ^tctssity,  but  not  in  a  case  where  means  exist  of 
^'^''Wmcating  with  such  owners  and  obtaining  an 
f^^uvtr  within  a  time  not  inconvenient  with  reference 
^^  the  circumstances  of  the  case.  It  is  the  auty  of 
the  kader  on  bottomry  first  to  inquire  of  the  master 
whether  he  has  so  communicated  or  made  ai'attempt  to 
^"'^nimcate  with  the  owners  of  the  carqo  ;  and  if  the 
^otUrha  not  done  so,  the  bond  is  void  as  against  t^ 

This  wa«  an  appeal  from  a  jadgment  of  the  Court 

w  Admiralty  pronounceil  on  the  3l8t  March  1863. 

The  app.  Alexander  Duranty  was  a  merchant  in 
Jjj^erpool.  The  resps.  were  the  three  firms  of  Judah 
^*rt  and  Co.,  John  Charles  White  and  Sons,  and 
rrohling  and  Goschen,  all  canying  on  business  in 
^  city  of  London. 

The  app.  sued  in  rem  in  the  Court  of  Admiralty 
*>  the  assignee  and  holder  of  a  certain  bottomry 
«nid  granted  on  the  24th  July  1861  in  the  island 
^  St.  Thomas,  upon  the  ship  Hamburg,  her  freight 
^d  cargo,  by  tiie  master  of  the  ship. 

The  owners  of  the  ship,  who  resided  in  Hamburg, 
^  not  appear  to  make  any  defence  to  the  action, 
'jot  soffercd  judgment  to  go  by  default  against  the 
%  and  freight. 

The  resps.,  who  were  the  owners  of  the  cargo, 
*9pp9ed  the  bond,  contending  that  it  was  not  ralid 
^Ssinst  the  cargo. 

In  their  answer  in  the  court  below  the  resps.  made 
jl^^^nl  allegations  attacking  the  good  faith  of  the 
I'^'^^OBary  tnmsaction,  a^  that  the  master  of  the 
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Hamburg  might  without  bottoouy  have  obtained 
advances  at  St.  Thomas  from  a  certain  firm  of  J.  T. 
Levy  and  Co.,  and  that  the  money  specified  in  the 
bottomry  bond  was  neither  borrowed  nor  expended 
for  the  necessary  expenses  of  the  ship ;  but  at  the 
hearing  of  the  cause  the  good  faith  of  the  transao- 
tion  was  not  disputed,  and  the  resps.  contended  that 
the  master  had  no  authority  to  bind  ^e  cargo  by 
the  bottomry  bond,  and  that  the  bond  was  whdly 
inraUd  against  the  cargo  for  eaoh  of  the  three 
following  reasons: 
First,  that,  considering  the  total  value  of  the 


I  ship,  freight,  and  cargo,  compared  with  the  amount 
of  the  money  required  for  the  expenses  at  St. 
Thomas,  the  master  was  not  justified  in  subjecting 
the  cargo  to  the  bond. 

Secondly,  that  the  master  of  the  ship  had  not 
communicated,  or  attempted  to  conununicate,  with 
the  resps.  before  hjrpothecating  their  cargo. 

Thirdly,  that  the  master  had  had  opportunity  of 
transhipping  the  cargo  at  St.  Thomas. 

The  learned  judge  of  the  court  below  held,  that 
there  was  no  obligation  in  law  to  tranship;  but 
decided  that  the  bond  was  invalid  against  the  cargo» 
apparently  on  each  of  the  two  first  grounds  aUe^d 
above. 

The  following  wero  the  material  facts  of  the 
case: — 

The  Hamburg  was  a  schooner  belonging  to  the 
port  of  Hamburg,  in  the  Hanseatic  League.    Li  the 
year  1860  the  Hamburg   sailed  from  the  port  of 
Hamburg  to  the  island  of  St.  Thomas,  being  con- 
signed thero  to  the  house  of  Z.  T.  Levy  and  Co. 
The  Hamburg    thence    proceeded  to  Grey  Town, 
Nicaragua,  where,  on  .the  15th  Jan.  1861,  she  was 
chartered  to   Juan    Mesnier,  merchant   of   Groy 
Town,  to  load  a  full  cargo  of  Brazil  wood  and  other 
lawful  produce,  and  carry  the  same  to  Liverpool  for 
freight,  at  the  rate  of  2L  lOs,  for  every  ton  of  Bradl 
wood,  and  all  other  produce  in  the  like  and  fur  pro- 
portion.    The    freight  was  by  the  charter-party 
made  payable  in  Liverpool  in  cash  on  deliveiy  of 
the  cargo,  and  the  master  engaged  to  sign  bills  of 
lading  as  presented  to  him,  without  prejudice  to  the 
charter  -party.    In  pursuance  of  this  charter,  the 
Hamburg  took  on  board  aX  Gtc^sf  Twiil,  Iw  %«s^s«Sl 
shippers,  a  cargo  cousosi^^  0^^^  qV  ^Tu^^^yA^ 
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india-rubber.  Indigo  and  turtle  shell.  The  loMter 
having  sitlii^  bills  of  lading,  loiled  with  the  Tettel 
so  lailen  for  LiverpooL 

After  le&Ting  Qtey  Town  the  Bambanf  met  with 
severe  weather  and  nuScrTd  conaiJerable  damage, 
ftod  on  the  25th  April  ISGI  was  forced  to  put  into 
the  island  of  St.  Thomas  lo  repair. 

The  master  immediately  reported  himself  U  the 
Hamburg  consul,  and  in  all  the  subsequent  trans- 
actions relating  to  the  sbip,  lurvefing,  ordering 
repairs  and  final  execution  of  the  bond,  acted,  as  he 
was  bound  bj  the  law  of  Hamburg  to  do,  under  the 
express  directions  and  with  tho  public  offlciai 
aanction  of  the  said  consul. 

On  the  day  of  the  vcskI'b  arrival  (25tli  April 
1661)  the  consul  appointed  three  ■urveyora,  who, 
after  surveying,  reported  the  same  day,  recom- 
mending the  cargo  to  be  discharged  forthwith,  in 
order  to  ciaminB  the  extent  of  the  damages  tbe 
vessel  had  mffereJ. 

The  cargo  was  accordingly  discharged  aod  ware- 
housed, and  on  the  Cth  May  ISttl  a  further  snrvey 
was  ordered  by  the  consul  to  bo  held,  to  report  what 
was  best  to  be  done  for  tbe  interests  of  all  con- 

A  surrey  was  accordingly  beld,  and  in  a  report, 
dated  Gth  May  1861,  the  surveyors  recommended 
extensive  repairs  to  be  done  to  tho  ship  to  fit  her  to 
complete  the  voyage,  estimating  such  repairs  at 
4820  Spanish  doUars  (or  1025/.  sterling;^  "not 
including  extra  work  that  might  be  necessary  after 
repairs  had  commenced." 

On  the  same  day,  the  Glh  May  1861,  tbe  sur- 
veyors reported  the  value  of  the  ve«scL,  with  all  her 
tackle  and  apparel,  in  her  then  state,  to  be  UOOO 
dollars  (or  *2oL),  and  no  more. 

Upon  his  arrival  at  St.  Thomas,  the  master  had 
applied  to  the  Arm  of  Z.  T.  Levy  and  Co.  to  take 
clwrge  of  the  vessel,  and  fumisn  him  with  the 
money  required  for  the  repairs  and  other  necessary 
expense*  of  the  ship,  but  that  Arm  declined  so  to 
do,  and  the  master  thereupon  appointed  tho  firm  of 
Paulsen  and  Co.  agmts  for  the  vessel. 

In  pursuance  of  the  survey,  dated  Cth  Hay  ISGl, 
and  with  the  sanction  of  the  consul,  the  repairs  re- 
commended were  set  in  hand  immediately.  They 
were  not  completed  till  the  5th  July  ISGl. 

The  inaater  thereupon  again  applied  lo  the  firm 
of  Z.  T.  Levy  and  Co.  to  advance  him  money  for 
the  rapairs,  upon  bills  to  be  drawn  upon  the  owners 
of  the  ship,  but  they  again  declined  to  assist  tiim. 
Tbe  master  also  made  a  similar  application  to  other 
houses,  but  to  no  result. 

Being  thua  without  funds  or  credit,  the  master 
then,  by  tbe  direction  of  the  consul,  on  the  i)tb  July 
18G1,  advertised  for  the  loan  of  6000  dollar*  on 
bottomry  of  tbe  ship,  frei^t  and  cargo ;  tenders  to 
be  sent  In  to  the  Uambni^  consulate.  The  only 
tender  made  was  by  a  merchant  named  Barlolomci 
Lange,  which  tend«r  was  accoidingly  accepted. 

Tbe  total  ram  required  by  the  master  for  defray- 
ing his  average  expenaes,  that  is  to  say,  not  only 
tli«  expenses  of  npuring  the  ship,  but  other  port 
expeoNS^  aod  tbe  expmses  of  dischai^lng,  ware- 
houdng,  and  reihlpplng  cargo,  amoouted  to  7G92 
dollars  88  cents.,  or  1615^  which  sum  was  advanced 
by  Bortoloiiwi  Lange,  and  duly  applied  by  Paulsen 
and  Co.  to  the  purpose  afores^d,  the  accounts 
having  been  nrovionsly  certified  by  the  consuL 

On  the  Hth  Jn^  1861  a  bottomry  bond  tor  that 
amount  vpoa  ihipv  tteigfat  and  cargo,  made  payable 
with  a  maritinM  raemlum  of  33^  per  centnm  ten 
days  after  the  arrival  of  the  ship  in  Liverpool,  was 
vxeeuted  by  the  master  in  the  presence  of  the  ccnisQl. 
'file  amount  of  the  bond,  with  interest,  was 
ai5« 
7%0  Mp  then  uOed  cu  ber  rojage,  and  arrived 
-a  Uretpooi  with  Jter   ougo  on  the  i3th  Aug. 


1661.  Upon  the  bond  becoming  due,  the  presen 
cause  was  instituted  by  tbe  app.,  to  whom  the  boni 
had  been  Indorsed. 

Tho  ship  was  sold  by  order  of  tbe  court,  upon  thi 
11th  Dec.  18'il,  and  fetched  the  gross  sum  of  660/. 

The  freight  due  upon  the  cargo  amounted  t 
20U  12a.  lOii  The  cargo  was  valued  on  arrival  u 
Liverpool  at  the  sum  of  %^iU,  and  was  delivered  t 
tbe  rcsps.  on  bail  being  given  to  that  amount.  Tb 
total  value  of  the  property  hypothecated  was  tbu 
at   Liverpool,    and    upon    tbe    conclusion   of   th 

voyage,  leseJi  121.  ind. 

Mllward  and  V.  Luihington,  for  the  app^  contende 
that  the  bond  was  valid.  The  small  amount  realise 
on  a  forced  sale  was  no  test  of  the  disproportion  a 
the  time  the  bond  was  executed ;  and  the  fact  wa) 
that  Uie  value  of  the  ship  and  cargo  seemed  lo  b 
adequate.  As  r^ards  the  duty  of  communicatinj 
with  the  owners  of  the  cargo,  there  was  no  incl 
duty  imposed  by  the  law  of  Hamburg,  or  by  tb 
British  law.  Tbe  case  of  the  Baosaporte,  8  Mot 
F.  C.  4S0,  did  not  lay  down  the  rule  that  in  all  cue 
the  owner  must  be  conmiunicated  with;  but  at  th 
utmost  only  applied  such  a  rule  where  there  was 
considerable  interval  between  the  time  of  arrival  ii 
the  port  of  distress  anil  the  time  of  commcndn; 
the  repairs.  Hero  there  was  no  such  interval.  Th 
master  is  the  representative  of  the  owner  of  tb 
ship,  but  has  no  relation  to  the  owners  of  cargo,  a 
whom  he  may  know  nothing,  and  he  is  seldom  i 
possession  of  their  addrew.  To  endeavour  to  fin 
them  out  and  communicate  would  be  in  general . 
needless  waale  of  time : 

The  GratitadijK.  S  liob.  241 ; 

TU  r.tii.17,  1  W.  Rob.  10  i 

The  Omvier,  1  Lush.  487. 
If    tbe     cargo   is    hypothecated   for    ship's    ei 
penses,   the    owners    of    the    cargo   may    recovc 
from  the  shipowner:    (2>uncan  v.   Senjion,   1    £< 
537  ;  3  Ex.  64*.)    And  there 


the  lender  on  bottomry  has  no  opportunity  of  Ir 
forming  himself  if  the  master  has  communicate 
with  the  owners  of  cargo.  In  the  circumstanCi 
of  this  case  the  master  was  not  bound  to  commnn 
cate  with  the  owners  of  cargo ;  nor  was  he  bound  1 
tranship  the  goods.  His  duty  liaving  been,  then 
fore,  performed  properly,  the  bond  was  valid. 

The  <iu«(i'»  Advocate  (Phillimore)  and  Dr.  Tri 
tram,  for  the  resps.,  contended  that  the  master  wa 
only  the  agent  of  the  owners  of  cargo  in  cast 
where  the  act  was  for  their  benefit,  and  there  wi 
no  opportunity  of  communicating  with  them,  ao 
that  in  the  circumstances  the  master  ought  to  bat 
transhipped  the  goods  or  unshipped  them  at  St.  lliomi 
(md  awaited  funhcr  orders.  ^^^  ^j^_  ^^ 

Sir  J.  T.  CoLEKiDOE.— This  was  anappeol  from  tl: 
judgment  of  the  High  Court  of  Admiralty,  whic 
has  been  pronounced  for  the  invalidity  of  a  bottomr 
bond,  in  BO  far  as  it  applied  to  the  cargo  of  tho  shi 
Haajnirg;  and  the  question  acoseunder  tbe  foUowin 
circumstances :  llic  Hambarg  was  a  schooner  of  flft 
HMubniig  commercial  lasts.  She  was  proceediB 
from  Nicaragua  to  Liverpool  with  a  cargo  of  Bnu 
wood,  gum,  indigo  and  india-rubber ;  and  on  the  351 
April  1861  she  put  into  St.  Thomas  for  the  purpot 
of  repairing  the  damage  she  had  sustained  on  tt 
voyage.  On  the  9th  July  the  master  advertised  ft 
tentlers  for  a  loon  to  defray  the  expenses  incum 
for  the  repwrs,  landing  and  reshipping  the  tiargi 
and  on  the  24th  July  18lil  executed  the  bottoou 
bond  in  question,  whereby  he  hypothecated  tlw  ibi] 
freight  and  cargo  for  the  sum  of  7592  dollars,  wit 
amaritime  interest  of  3.^  per  cent.,  the  total  ami»u 
of  flic  boni  vn  ^ti^vs\i  moiiaj  being  'JIIHL    Tt 
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ihip  arrived  at  Liverpool  on  the  13th  Aug.  18G1 ; 
in  September  proceedings  were  commenced  on  the 
bond;    as   to    the   ship  and   freight   no   defence 
Tu  offered,  and  the  bondholder  b^:ame  entitled  to 
the  proceeds  of  these,  amounting  to  704/.  lis.    This 
]«ft  a  deficiency  of   1449iL  3^.,  for  which  it  was 
waght  to  make  the  cargo  responsible,  and  that  was 
sold  for  805/.    This  sum  was  the  matter  in  contest ; 
the  learned  judge  decided  against  the  claim,  and  the 
•dedrioD  is  now  appealed  against.    Two  objections 
vere  made  in  the  court  below  to  the  claim  of  the 
httdholder,  and  were  relied  on  in  the  argument  on 
tbeappeaL    It  was  urged,  in  the  first  place,  that, 
looking  to  the  small  value  of  the  ship,  even  when 
•lepured,  togeUier  with  the  freight,  the  master  was 
not  jnsti^ed  in  incurring  expenses  which  led  to  the 
necessity  of  borrowing  so  large  a  sum,  but  ought  to 
kTe  transhipped  the  cargo.    In  the  second  place,  it 
vas  contended  that,  considering  the  circumstances 
just  stated,  and  some  which  will  presently  be  added, 
it  vas,  at  all  events,  the  duty  of  the  master,  before 
lie  inconed  tlicsc  expenses  and  signed  a  bond  which 
▼as  to  bind  the  cargo,  to  conununicatc,  or  at  least 
^attempt  to  communicate,  with  the  owners  of  the 
cargo  in  England,   and  to   have   waited  at  least 
-a  reasonable    time    for   their   instructions.     The 
facts  now  to    be  stated,  which  in  some  measure 
-apply   to    both    objections,    but    principally    to 
liie  last,  are  these.     Tlie    cargo    consisted,    as 
Itts  been  stated,    of   Brazil    wood,   gum,    indigo 
-and  india-rubber — articles  not  of  rapidly  perish- 
able nature.       It    was     consigned    in     different 
piopnrtions  to  three  separate  houses  in  London,  and 
thnr  Lordships  are  not  prejiared  to  differ  from  the 
feinted  judge*8  opinion  that  the  master,  if  he  were 
ipuxiBt  of  the  addresses  of  these  firms,  had  the 
iittDiat  St.  Thomas  of  ascertaining  them,  or  one 
Of  looK  of  them,  or  of   procuring  a  letter  to  be 
forwirded  to  one  or  more  of  them.    The  means  of 
JKMtal  communication  between    St.  Thomas    and 
^Jgiand  are  fortnightly;  the  Hamhttrtj  arrived  at 
&  Thomas  on  the  25th  April,  aiid  the  bond  was 
executed  on  the  24th  July.    ]Mail  steamers  left  St. 
^nunias  for  England  on  the  29th  April,  Hth  and 
^May,  Idth  and  21)th  June  and  15th  July,  and 
iDiils  for  St.  Thomas  from  Lcmdon  were  made  up 
-<m  the  2nd    and  17th   of   each  of    the   months 
<rf  Kay,    June    and    July.      Had    the    master, 
«^  if  he   passed   over   the   mail   of   the  21)th 
April,  written  by    that  of   the  14th  May   (which 
^anything  that  appears  he  certainly  might  have 
<fcne),  he  would  probably  have   had    an    answer 
^  the  mail  which  left  £ngland  on  the  13th  June, 
•and  might  have  been  expected  to  arrive  at  the 
fitter  end  of  that  month,  and  it  appears  that  the 
Negotiation  for  the  bottonuy  loan  did   not  com- 
iDQice  until  the  1  Ith  July.    It  may  be  added,  that 
-althoogfa  the  raaster^s  conduct  is  severely  reflected 
w  as  onauthorised  and  wanting  in  good  sense  and 
^^nsidemtion,  no  fraud  or  collusion  is  imputed  to 
^ ;  indeed,  he  seems  to  have  acted  under  advice 
*hich,  by  the  law  of  his  country,  he  deemed  liim- 
•df  bound  to  be  governed  by — a  circumstance  not 
^tirely  without  significance   as    a  fact,  although 
fl^  Lordships  entirely  agree  with  the    learned 
jiidge  of  the  Admiralty   that  the  case  is  to  be 
bedded  by  the  general  maritime  law,  as  adminis- 
tered in  England.    Lastly,  no  fraud  is  imputed  to 
^  lender  <rf  the  money  on  the  lx)nd.    Upon  this 
*t>tenient  of  facts  their  Lonlships  have  to  consider 
^  propriety  of  the  judgment.    The  first  objection 
^•a  dispofled  of  by  Uie  learned  judge  very  shortly 
'^without  difiksulty,  and,  as  their  Lordships  think, 
Vnte  correctly,     llie    master  was  certainly  not 
■N^Qod  to  tranship  his  cargo ;  indeed,  his  first  duty 
^to  carry  his  cargo  to  its  destination  in  the  same 
jl^^om,  unless  under  the  greate^ft  difficulty.    Tlie 
•kmed  judge  nghtljr  thought  that  the  true  force  of 


this  objection  was  not  as  an  independent  one,  but 
that  th^  circumstances  on  which  it  was  rested  might 
have  their  weight  in  the  consideration  of  the  second, 
on  which  inde^  the  judgment  itself  and  the  argu- 
ment on  the  appeal  mainly  turned.  This  brings 
their  Lordships  to  the  consideration  of  that  objec- 
tion, and  it  is  impossible  for  them  not  to  perceive 
that  in  dealing  with  it  in  the  court  below  it  has 
been  considered  that  it  derived  whatever  weight  it 
was  entitled  to  from  the  decision  of  this  committee 
in  the  case  of  the  Biio/uifXirte,  8  Moore  P.  C.  459, 
which  it  was  supi)osed  had  introduced  a  new  rule  of 
decision  into  this  branch  of  maritime  law.  Whether 
this  supposition  be  correct  or  not,  undoubtedly  if 
in  itself  that  decision  was  both  rightly  understood 
below  and  also  rightly  applied  to  the  circumstances 
of  this  case,  the  learned  judge  could  only  determine 
the  case  before  him  as  he  hais  done.  The  important 
sentence  in  that  judgment  is  to  be  found  at  p.  473, 
and  is  as  follows :  '*  That  it  is  an  universal  rule  that 
the  master,  if  in  a  state  of  distress  or  pressure, 
before  h^'pothecating  the  cargo  must  comnmnicate, 
or  endeavour  to  communicate,  with  the  o^vner  of  the 
airgo  has  not  been  alleged,  and  is  a  position  that 
could  not  be  maintained,  but  it  may  safely,  both  on 
authority  and  on  principle,  be  said  that  in  general 
it  is  his  duty  to  do  so,  or  it  is  lus  duty  in  general  to 
attempt  to  do  so."  Tliis  sentence  is  followed  by  one 
wliich  in  the  report  is  printed  as  follows  :  ^^  If, 
according  to  the  circumstances  in  which  he  is 
placed,  it  is  reasonable  that  he  should,  it  was 
rational  to  expect  that  he  might  obtain  an  answer 
within  a  time  not  inconvenient  with  reference  to 
the  circumstances  of  the  case  ;  it  must  be  taken 
therefore  upon  authority  and  principle  that  it  is  the 
duty  of  the  master  to  do  so,  or  at  least  to  make 
the  attempt."  This  passage  is  obviously  inaccurate. 
The  judgment  was  not  written,  but  appears  to  have 
been  printed  from  a  shorthand  writer's  note.  It  is 
not,  however,  difiicult  to  collect  what  really  was 
said  by  the  learned  judge,  and  with  a  slight  correc- 
tion of  the  text  it  would  stand  thus:  **If  acconling 
to  the  circumstances  in  which  he  is  placed  it  be 
reasonable  that  he  should,  if  it  be  rational  to  expect 
that  he  may  obtain  an  answer  within  a  time  not 
inconvenient  with  reference  to  the  circumstances  of 
the  case,  then  it  must  be  taken  upon  authority  and 
principle  that  it  is  the  duty  of  the  master  to  do  so, 
or  at  least  to  make  the  attempt."  That  this  is  the 
true  wording  of  the  passage  we  have  ascertained  by 
communicating  with  Knight  Bruce,  L.  J.,  who 
delivered  the  judgment.  It  is  a  most  important 
passage,  and  the  complement  and  explanation  of 
what  goes  before.  The  preceding  sentence  states 
that  it  is  the  duty  of  the  master  in  certain  circum- 
stances to  make  or  attempt  to  make  the  com- 
munication, and  this  sentence  explains  what  the 
circumstances  are  in  which  this  duty  is  imiK)^!^! 
upon  him.  It  shows  what  the  Icametl  judge  under- 
stood by  the  expression  "  in  general,"  if  such  wor<ls 
were  used  by  him.  The  reporter  has  accurately 
stated  in  his  marginal  note  the  general  rule  estuli- 
lished  by  the  decision,  though  he  lias  unfortunately 
omitted  to  correct  the  press  in  that  portion  of  the 
judgment  in  which  it  is  expressed.  In  the  rule  thus 
enunciated  their  JLtordships  are  unable  to  discern  any 
novelty  either  in  the  principle  on  which  it  rests,  or 
in  its  application  to  the  case  of  the  h>7)othecation  of 
the  cargo  of  a  sliip  by  the  master.  The  cha- 
racter of  agent  for  the  owners  of  the  cargo  is 
imposed  upon  the  master  by  the  necessity  of  the 
case  and  by  that  alone.  In  the  circumstances  sup- 
posed something  nmst  be  done,  and  there  is  nolxxly 
present  who  has  authority  to  decide  what  shall  bo 
done.  The  master  is  invested  by  presumption  of 
law  with  authority  to  glv<i  d\r<icl\OTv*  wv\Vvv8»  ^;wswv\^ 
that  the  owners  \\a\c  xvo  meoxv*  «1  ^-xvfc^^^vxi^^vivc 
wishes.    But  ytWh  s\iO\  \\\V!«v\\%  c^\^V  n^^^^  ^wvs»x>\- 
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indU-nibber,  indiiip)  and  turtle  shell.  The  master 
hBTing  liKTud  bills  of  lading,  wiled  with  tite  veiael 
w>  ladea  for  LiTcrpool. 

After  leaving  Grey  Town  the  Hroiibarg  met  with 
■CTeio  weather  and  suffered  consitlerabfe  damage, 
and  on  the  25th  April  1861  was  forced  to  put  into 
the  island  of  St.  Thomas  to  repair. 

The  mMter  immediately  reported  himself  to  the 
Hsfflburg  consul,  and  in  all  ^e  subseqoent  tnuii- 
actions  relating  to  the  ship,  surveying,  ordering 
repaira  and  fln^  execution  of  the  bond,  acted,  as  he 
was  bound  by  the  law  of  Hamburg  to  do,  under  the 
express  directions  and  with  the  public  official 
sanction  of  the  said  consul. 

On  the  day  of  the  Tesscl's  arrival  (36th  April 
1B61}  the  ccmsnt  appointed  three  inrveyors,  who^ 
after  aurveying,  reported  the  same  day,  recom- 
mending the  cargo  to  be  discharged  forthwith,  in 
order  to  examine  the  extent  of  the  damages  the 
vessel  had  suffered. 

The  cargo  was  accordingly  discharged  and  ware- 
housed, and  on  the  Cth  May  18til  a  further  survey 
was  ordered  by  the  consul  to  be  held,  to  report  what 
was  best  to  be  doneior  the  interests  of  all  con- 

Asurvey  was  accordingly  held,  and  in  a  report, 
dated  0th  May  ItiGl,  the  surveyors  recommended 
extensive  repairs  to  be  done  to  the  ship  to  fit  hct  to 
complete  the  voyage,  estimating  such  repairs  at 
4820  Spanish  doUars  (or  llXiol.  sterling),  "not 
including  extn  work  that  might  be  necessary  after 
repairs  had  commenced." 

On  the  same  day,  the  6th  May  1S61,  the  sur- 
Teyon  reported  tho  value  of  the  vessel,  with  all  her 
tackle  aifl  apparel,  in  her  then  state,  to  be  2000 
dolUn  (or  425£),  and  no  more. 

Upon  bis  arrival  at  St.  Thomas,  the  master  had 
applied  to  the  firm  of  Z.  T.  Levy  and  Co.  to  take 
cMTge  of  the  vessel,  and  funush  him  with  the 
money  required  for  the  repairs  and  other  necessary 
expenses  of  the  ship,  but  that  Srm  declined  so  to 
do,  and  the  master  thereupon  appointed  the  Arm  of 
Paulsen  and  Co.  agents  for  the  vessel. 

In  piuvnanco  of  the  survey,  dated  Gth  May  1861, 
and  with  the  sanction  of  the  consnl,  the  repairs  I'e- 
vommended  were  set  in  hand  immediately.  They 
were  not  ctmipleted  till  the  Glh  July  ISUI. 

The  master  thereupon  again  applied  to  the  Arm 
of  Z.  T.  Levy  and  Co.  to  advance  him  money  for 
the  reptdrs,  upon  bills  to  be  drawn  npon  the  owners 
of  tiie  ship,  bat  they  again  declined  to  assist  him. 
The  Duutcr  also  made  a  similar  application  to  other 
houses,  but  to  no  result. 

Being  thai  without  foods  or  credit,  the  master 
then,  by  the  direction  of  the  consul,  on  the  9th  Jnly 
1801,  advertised  for  the  loan  of  6000  doUars  on 
bottomry  of  the  ship,  freight  and  cargo ;  tenders  to 
be  seat  in  to  the  Hamburg  consulate.  The  only 
tender  made  was  by  a  merchant  named  Bartolomei 
Lange,  which  tender  was  accordingly  accepted. 

The  total  stun  rsqniied  by  the  roaster  for  defray- 
ing his  average  expenses,  that  is  to  My,  not  only 
the  expenses  of  repadring  the  ship,  but  other  port 
expenses,  and  the  ^ensea  of  discharging,  ware- 
housing, and  resU^wig  cargo,  amounted  to  7592 
OoIUrt  88  cents.,  or  liML,  wmdi  sum  was  advaiiced 
by  Bartolomd  Lange,  and  duly  applied  by  Fanlsen 
and  Co.  to  the  purpose  aforesaia,  the  accounts 
having  been  prcvioosly  certided  by  the  consoL 

On  the  Mth  July  1061  a  botttmiry  bond  for  that 
araoont  npon  shlp^  fr^dit  and  cargo,  made  payable 
with  a  maritime  prenuum  of  33^  per  centnm  ten 
days  aftn  the  arrival  of  tiie  ship  in  Liverpool,  was 
oxecated  by  the  master  !□  the  presence  of  thecoiiniL 
The  amount  of  the  bond,  with  interest,  was 
ai341 
Ti«thip  tbea  tailed  on  her  royage,  and  arrived 
ia  Urajnal  wifb  ier  cargo  on  the  13th  Aug, 


1861.  Upon  the  bond  becoming  due,  the  prewnl 
cansc  was  instituted  by  the  ayp.,  to  whom  the  bond 
had  been  indorsed. 

The  ship  was  sold  by  order  of  the  court,  upon  the 
11th  Dec  mm,  and  fetched  tho  gross  sum  of  5G0L 

The  freight  due  upon  the  cargo  amonnted  tc 
20U  12i.  lOd.  The  cargo  was  valued  on  arrival  h 
Liverpool  at  the  sum  of  803/^  and  was  delivered  U 
the  resps.  on  bail  being  given  to  that  amount.  TIk 
total  value  of  the  piDperty  hypothecated  waa  thnt 
at  Liverpool,  and  upon  the  conduaiott  of  tiu 
voyage,  166ei  12i.  lOi 

MHward  and  V.  Lathingion.  for  the  ^ip.,  contendet 
that  the  bond  waa  valid.  The  small  amount  realiset 
on  a  forced  sale  was  no  test  of  the  disproportion  a1 
tiie  time  the  bond  was  executed ;  and  the  tact  waa 
that  the  value  of  the  ship  and  cargo  seemed  to  b< 
adequate.  As  n^ards  the  duty  of  communicatlnn 
with  the  owners  of  the  cargo,  there  was  no  aucl 
duty  imposed  by  the  ia.w  of  Hamburg,  or  by  th 
British  law.  The  case  of  the  Uaonaparle,  8  Moo 
P.  C.  450,  did  not  lay  down  the  rule  that  in  all  caset 
the  owner  01  ust  be  communicated  with ;  butattb 
utmost  only  applied  such  a  rule  where  there  was  i 
considerable  interval  between  the  time  of  arrival  ii 
the  port  of  distress  and  the  time  of  commcndoi 
the  repairs.  Here  there  was  no  such  interval.  llM 
master  is  the  tepresentative  of  the  owner  of  tb 
■hip,  but  has  no  i^ation  to  the  owners  of  cargo,  a 
whom  he  may  know  nothing,  and  he  is  seldom  it 
possession  of  their  address.  To  endeavour  to  fine 
them  out  and  communicate  would  be  in  general  i 
needless  waste  of  time : 

TU  GmtUufEar.  3  Rob.  241  ; 
The  VibiUa,  I  W.Ttob.  10  i 
TU  OlUvitr,  1  Lush.  487. 
If  the  cargo  is  hypothecated  for  ship's  ex 
penses,  the  owners  ot  the  cargo  may  recove: 
from  the  shipowner:  (Uuncan  v.  Beaion,  1  Ex 
537 ;  8  Et  644.)  -Vnd  there  are  few  occasions  u 
which  there  is  any  actual  duty  of  the  master  b 
communicate  with  the  owners  of  carga  Moreovei 
the  lender  on  bottomry  has  no  opportunity  of  in 
forming  himself  if  the  master  has  communicate! 
with  the  owners  of  cargo.  In  the  circumstance 
of  this  case  the  master  was  not  bound  (o  commimj 
catc  with  the  owners  of  cargo ;  nor  was  he  bound  t 
tranship  the  goods.  His  duty  having  been,  there 
fore,  p^ormwl  properly,  the  bond  was  valid. 

The  Q^rta't  Advocale  (Phimmote)  and  IJr.  Trii 
tram,  for  the  resps^  contended  that  the  master  wa 
only  the  agent  of  the  owners  of  cargo  in  case 
where  the  act  was  for  their  benefit,  and  there  wa 
no  opportunity  of  communicating  with  them,  aiM 
that  in  tbe  circrnnatances  the  master  ought  to  hav' 
transhipped  tbo  goods  or  unshipped  them  at  SL  Hioma 
and  awaited  further  orders.  f,^      •        •. 

Sir  J.  T.  CoLBEnxsE.— Tiiiawns  anaffteal  from  th 
judgment  of  the  High  Court  of  Admiralty,  whid 
has  been  pronounced  for  the  invalidity  of  a  bottomi; 
bond,  in  so  far  as  it  applied  to  the  cargo  of  tbe  ahi, 
Htmbar^i  andlhequeation aiDseunderthefoUowtoi 
dKnmstaaces :  The  Hamburg  waa  a  schooner  of  flft; 
Hamburg  commercial  lasts.  She  was  procecdin 
tma  Nicaragua  to  Liverpool  with  a  cai^  of  Brsii 
wood,  guin,  indigo  and  india-rubber;  andonthe25t' 
April  1861  she  put  into  St.  Thomas  for  the  purpos 
of  repairing  the  damage  nhe  had  sustained  on  th 
voyage.  On  the  9th  July  the  master  advntjsed  fo 
lenders  for  a  loan  to  defray  the  expenses  incurre 
for  the  repairs,  landing  and  reshipping  the  car^ 
and  on  the  24th  July  1861  executed  the  bottomr, 
bond  in  question,  whereby  he  hypothecated  tite  shi] 
frei^t  and  cargo  for  the  sum  of  7593  dollars,  wit 
a  maritime  interest  of  ZZ^  per  cent.,  the  total  amonn 
1  ot  the  bond  \n  '£.n£\\«\i  nunKj  being  21G4iL    Hi 
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ihip  arrived  at  Liverpool  on  the  ISth  Aug.  18G1 ; 
in  September  proceedings  were  commenced  on  the 
boDd:   as   to    the   ship  and    freight   no   defence 
Tu  offered,  and  the  bondholder  b^:ame  entitled  to 
the  proceeds  of  these,  amounting  to  704/.  17«.    This 
Mt  a  deficiency  of   1449iL  3^.,  for  which  it  was 
waght  to  make  the  cargo  responsible,  and  that  was 
sold  for  895/.    Hiis  sum  was  the  matter  in  contest ; 
the  learned  judge  decided  against  the  claim,  and  the 
decirioD  is  now  appealed  against.    Two  objections 
woe  made  in  the  court  below  to  the  claim  of  the 
Inodholder,  and  were  relied  on  in  the  argument  on 
tbeappeaL    It  was  urged,  in  the  first  jiloce,  that, 
looking  to  the  small  value  of  the  ship,  even  when 
•Kpiired,  together  with  the  freight,  the  master  was 
not  justified  in  incurring  expenses  which  led  to  the 
necessity  of  borrowing  so  liu^  a  sum,  but  ought  to 
kTe  transhipped  the  cargo.    In  the  second  place,  it 
vas  contended  that,  considering  the  circumstances 
juft  stated,  and  some  which  will  presently  be  added, 
it  vas,  at  all  events,  the  duty  of  the  master,  before 
iie  incorrcd  these  expenses  and  signed  a  bond  which 
▼as  to  bind  the  cargo,  to  communicate,  or  at  least 
^attempt  to  communicate,  with  the  owners  of  the 
cargo  in  England,   and  to   have   waited  at  least 
-a  reasonable    time    for   their   instructions.     'Hie 
ftcts  now  to   be  stated,  which  in  some  measure 
-apply   to    both    objections,     but    principally    to 
ilie  last,  are  these.     The    cargo    consisted,    as 
Itts  been  stated,    of   Brazil   wood,   gum,    indigo 
-and  india-rubber — articles  not  of  rapidly  perish- 
able nature.       It    was     consigned    in     different 
pri^ions  to  three  separate  houses  in  London,  and 
*^  Lordships  are  not  prejiared  to  differ  from  the 
|«n»d  judge*8  opinion  that  the  master,  if  he  were 
ipuxiBt  of  the  addresses  of  these  firms,  liad  the 
iittDiat  St.  Thomas  of  ascertaining  them,  or  one 
^  one  of  them,  or  of   procuring  a  letter  to  be 
fonrinied  to  one  or  more  of  them.    The  means  of 
JKMtal  communication  between    St.  Thomas    and 
^igiand  arc   fortnightly;  the  Hamhnrff  arrived  at 
&  Thomas  on  the  25th  April,  aiid  the  bond  was 
'Executed  on  the  24th  July.    i&Iail  steamers  left  St. 
^nunias  for  England  on  the  29th  April  Hth  and 
^May,  Idth  and  29th  June  and  15th  July,  and 
iDiils  for  St.  Thomas  from  London  were  made  up 
on  the  2nfl    and   17th   of   each  of    the   months 
<rf  Kay,    June    and    July.      Had    the    master, 
«^  if  he   passed   over   the   mail   of   the  2yth 
April,  written  by    that  of   the  Hth  May   (which 
for  anything  that  appears  he  certainly  might  have 
<fcne),  he  would  probably   have    had    an    answer 
^  the  mail  which  left  England  on  the  13th  June, 
-ttd  might  have  been  expected  to  arrive  at  the 
^ttter  end  of  that  month,  and  it  appears  that  the 
Negotiation  for  the  bottomry  loan  did  not  com- 
"Wice  until  the  1 1th  July.    It  may  be  added,  that 
^tboogfa  the  raaster*s  conduct  is  severely  reflected 
w  as  onauthorised  and  wanting  in  good  sense  and 
'^ODsidenition,  no  fraud  or  collusion  is  imputed  to 
^ ;  indeed,  he  seems  to  liave  acted  under  advice 
*hich,  by  the  law  of  his  country,  he  deemed  hiui- 
•df  bound  to  be  governed  by — a  circumstance  not 
^tirdy  without  significance   as    a  fact,  although 
^^  Lordships  entirely  agree  with  the    learned 
ji^Ke  of  the  Ailmiralty   that  the  case  is  to  be 
TOdcd  by  the  general  maritime  law,  as  adminis- 
tered in  England.    Lastly,  no  fraud  is  imputed  to 
^  lender  <rf  the  money  on  the  bond.    ITpon  this 
'tstement  of  facts  their  Lonlslups  have  to  consider 
^  pR^iriel^  of  the  judgment.    The  first  objection 
^M  dispofled  of  by  Uie  learned  judge  very  shortly 
-^without  difiksulty,  and,  as  their  Lordships  tliink, 
jute  correctly.     The    master  was  certainly  not 
^umaA  to  tranship  his  cargo ;  indeed,  his  first  duty 
^  to  carry  his  cargo  to  its  destination  in  the  same 
pttom,  unless  undicr  the  greatest  difficulty.    TJio 
'Wied  judge  rightijr  thought  that  the  true  force  of 


this  objection  was  not  as  an  independent  one,  but 
that  th^  circumstances  on  which  it  was  rested  might 
have  their  weight  in  the  consideration  of  the  second, 
on  which  indeed  the  judgment  itself  and  the  argu- 
ment on  the  appeal  mainly  turned.  This  brings 
their  Lordships  to  the  consideration  of  that  objec- 
tion, and  it  is  impossible  for  them  not  to  perceive 
that  in  dealing  with  it  in  the  court  below  it  has 
been  considered  that  it  derived  whatever  weight  it 
was  entitled  to  from  the  decision  of  this  committee 
in  the  case  of  the  Biioniifxnte,  8  Moore  P.  C.  459, 
which  it  was  supi)osed  had  introduced  a  new  rule  of 
decision  into  this  branch  of  maritime  law.  Whether 
this  supposition  be  correct  or  not,  undoubtedly  if 
in  itself  that  decision  was  both  rightly  understood 
below  and  also  rightly  applied  to  the  circumstances 
of  this  case,  the  learned  judge  could  only  determine 
the  case  before  him  as  he  has  done.  The  important 
sentence  in  that  judgment  is  to  be  found  at  p.  473, 
and  is  as  follows :  '*  That  it  is  an  imiversal  rule  that 
the  master,  if  in  a  state  of  distress  or  pressure, 
before  h^'pothecating  the  cargo  must  communicate, 
or  endeavour  to  communicate,  with  the  owner  of  the 
cargo  has  not  been  alleged,  and  is  a  position  that 
could  not  be  maintained,  but  it  may  safely,  both  on 
authority  and  on  principle,  be  said  that  in  general 
it  is  his  duty  to  do  so,  or  it  is  his  duty  in  general  to 
attempt  to  do  so."  This  sentence  is  followed  by  one 
wliich  in  the  report  is  printed  as  follows  :  ''•  If, 
according  to  the  circumstances  in  which  he  is 
placed,  it  is  reasonable  that  he  should,  it  was 
rational  to  expect  that  he  might  obtain  an  answer 
within  a  time  not  inconvenient  with  reference  to 
the  circumstances  of  the  case ;  it  must  be  taken 
therefore  upon  authority  and  principle  that  it  is  the 
duty  of  the  master  to  do  so,  or  at  least  to  make 
the  attempt."  This  passage  is  obviously  inaccurate. 
The  judgment  was  not  written,  but  appears  to  have 
been  printed  from  a  shorthand  writer's  note.  It  is 
not,  however,  difiicult  to  collect  what  really  was 
said  by  the  learned  judge,  and  with  a  slight  correc- 
tion of  the  text  it  would  stand  thus:  **If  according 
to  the  circumstances  in  which  he  is  placed  it  be 
reasonable  that  he  should,  if  it  be  rational  to  expect 
that  he  may  obtain  an  answer  within  a  time  not 
inconvenient  with  reference  to  the  circumstances  of 
the  case,  then  it  must  be  taken  upon  authority  and 
principle  that  it  is  the  duty  of  the  master  to  do  so, 
or  at  least  to  make  the  attempt."  That  this  is  the 
true  wording  of  the  passage  we  have  ascertained  by 
communicating  with  Knight  Bruce,  L.  J.,  who 
delivered  the  judgment.  It  is  a  most  imi)ortant 
passage,  and  the  complement  and  explanation  of 
what  goes  before.  Thic  preceding  sentence  states 
that  it  is  the  duty  of  the  master  in  certain  circum- 
stances to  make  or  attempt  to  make  the  com- 
munication, and  tliis  sentence  explains  what  the 
circumstances  are  in  which  this  duty  is  ini]K)Si*<l 
ujwn  him.  It  shows  what  the  learned  judge  under- 
stood by  the  expression  ••  in  general,"  if  such  words 
were  used  by  him.  The  reporter  has  accurately 
stated  in  his  marginal  note  the  general  rule  esta1>- 
lishctl  by  the  decision,  though  he  lias  unfortunately 
omitted  to  correct  the  press  in  that  portion  of  the 
judgment  in  which  it  is  expressed.  In  the  rule  thus 
enunciated  their  Lordships  are  unable  to  discern  any 
novelty  either  in  the  principle  on  which  it  rests,  or 
in  its  application  to  the  case  of  the  hypothecation  of 
the  cargo  of  a  ship  by  the  master.  The  cha- 
racter of  agent  for  the  ovmers  of  the  cargo  is 
impose<l  upon  the  master  by  the  necessity  of  the 
case  and  by  that  alone.  In  the  circumstances  sup- 
posed something  must  be  done,  and  there  is  nolxKly 
present  who  has  authority  to  decide  what  shall  ho 
done.  The  master  is  invested  by  presumption  of 
law  with  authority  to  gvvtt  d\r<icl\OTv%  Q.xv\\m  ^Kswev\, 
that  the  owuersViaxc  wo  vweaw*  vA  ^-s^ixoss^xi^^vivc 
wishes.    But  Yr\\cn  §ud\  u\vi«xv%  \iy\^V  NH\\ftAi  ^^jjw»cv\>x- 
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nication  can  be  made  to  the  owners,  and  they  can 
give  their  own  orders,  the  character  of  agent  is  not 
imposed  upon  the  master,  because  the  necessity 
wMch  creates  it  does  not  arise.  It  is  clear  that  the 
role  as  to  communication  must  be  either  that  in  no 
case  and  under  no  circumstances  it  is  incumbent  on 
him  so  to  do ;  either  the  universal  negative,  or  the 
particular  affirmative  proposition  must  hold,  and 
both  cannot  be  true,  although  one  must  be.  But  it 
has  not  been  contended,  and  cannot  reasonably  be 
argued,  that  the  first  proposition  is  true.  Where 
tiie  cargo  belongs  to  a  single  individual  known  to 
the  master,  the  ship  in  a  port  in  the  same  country, 
or  near  to  it,  in  which  that  owner  is  resident,  the 
means  of  conununication  sure  and  speedy,  the  pro- 
bable delay  inconsiderable,  the  cargo  not  <^  a  perish- 
able kind,  the  money  to  be  borrowed  so  large  as  to 
be  sure  to  bring  it  within  the  operation  of  the  bond, 
it  could  not  Imj  contended  that  the  master  could 
prcmerly  hypothecate  it  for  the  repairs  of  the  vessel 
without  first  communicating  with  the  owner. 
Equally  clear  it  is,  that  where  all  these  circum- 
stances were  reversed  no  such  duty  would  be  incum- 
bent on  him.  But  if  the  first  proposition  be  false 
and  the  latter  true,  what  is,  in  e£Fcct,  the  practical 
conclusion  but  that  the  question  whether  a 
master  must  communicate  or  not  is  one  which 
can  only  be  decided  by  the  circumstances  in  each 
particular  case?  And  this,  which  certainly  seems 
consistent  with  the  principle  on  which,  as  we  have 
already  observed,  the  maritime  law  makes  the  master 
under  certain  circumstances  an  agent  for  the  owner 
in  respect  of  the  cargo,  their  Lordships  believe  to 
have  been  recognised  by  Lord  Stowell  in  the  case  of 
the  Gratitudine.  Hiis  was  not  the  precise  point  for 
decisipn  in  that  case;  but  no  one  can  read  that 
admirable  judgment  attentively  without  perceiving 
that  the  duty  of  communication  with  the  owner  of 
the  cargo  before  hypothecation  under  circumstances 
and  dependent  on  circumstances,  was  familiar  to 
the  mind  of  the  great  judge  who  decided  it.  Thus 
in  the  Gratitudiwj  3  Ch.  Kob.  259 :  "There  are  other 
cases  also  in  point  in  which  the  master  has  the  same 
authority  forced  on  him.  Suppose  the  case  of  a  ship 
driven  into  port  with  a  perishable  cargo,  where  the 
master  could  hold  no  correspondence  with  the  pro- 
prietor ;  suppose  the  vessel  unable  to  proceed  or  to 
stand  in  need  of  repairs  to  enable  her  to  proceed." 
Again,  p.  201:  *^  Sujipose  the  cargo  to  be  not  instantly 
pc^shable,  but  that  it  can  await  the  repair  of  the 
ship :  what  is  the  master  to  do  in  the  situation  before 
described,  being  a  stranger  in  a  foreign  port  in  a 
state  of  distress  without  an  opportunity  of  communi- 
cation with  the  owners  or  their  agent — what  is  his 
duty  under  such  circumstances  ?  "  Again,  p.  262 : 
*''  It  cannot  be  said  that  he  is  in  all  cases  to  wait  till 
he  hears  from  a  distant  country.  The  repairs  may 
be  immediately  necessary  ;  it  may  be  hoped  that  the 
repairs  will  be  far  advanced  before  he  can  hear  from 
the  consignees.  The  master  may  not  know  the  pro- 
prietors at  all,  but  only  the  consignee:! ;  they  may 
be  mere  consignees,  and  have  no  iwwer  to  direct 
him  but  in  the  single  case  of  an  actual  delivery  to 
them ;  if  owners,  they  may  be  very  numerous,  for  in 
a  carrier  ship  there  may  be  a  hundred  owners  of  the 
cargo,  and  the  master  may  be  in  danger  of  receiving 
a  hundred  different  opinions,  supposing  it  were 
possible  for  him  to  apply  to  all;  what  does  the 
necessity  of  such  a  case  offer  to  be  done  ?"  Again 
(p.  26G),  he  answers  an  extreme  case  put  at  the  bar 
of  a  valuable  ship  with  a  cargo  of  a  considerable 
value  belonging  to  Dover,  being  in  distress  at  Calais, 
and  says :  ^^  Undoubtedly  the  master  should  use  his 
utmost  endeavours  to  correspond  with  the  consignees 
or  proprietors ;  but  a  case  of  instant  necessity  might 
occur  even  so  near ;  the  master  might  not  be  able  to 
jvoeire  their  ditvctions;  ail  communication  might 
Ifc  inteimptedf  as  it  is  sometimes  for  a  fortnight  or 


three  weeks."  That  the  rule  laid  down  in  the  c 
of  the  BMOMtparte  was  properly  applied  in  that  a 
no  person  who  attends  to  the  facts  can  entertain  x 
doubt.  There  may  be  more  doubt  in  the  pres 
case;  but  the  learned  judge  has  examined 
evidence  with  great  care,  and  appears  to  us  to  h 
arrived  at  a  right  conclusion«  As  to  the  supposed 
convenience  of  the  rule,  their  Lordships  do  not  f  oi 
that  the  lender  of  the  money  is  the  party  intereste< 
the  event  of  the  suit,  and  not  the  master.  1 
there  is  no  hardship  in  requiring  from  one  wb 
about  to  advance  a  large  sum  of  money  under  si 
circumstances,  that  he  should  inquire  oil  the  roai 
whether  he  has  communicated,  or  made  an  attei 
to  communicate,  with  the  owners  the  circumstan 
of  his  distress,  and  what  he  purposes  to  do  in  reg 
to  their  goods.  And  it  must  be  remembered,  on 
other  hand,  that  the  owners  of  the  goods  are  equt 
interested ;  and  unless  communicated  with,  have 
the  same  means  of  protecting  their  own  intcn 
which  the  lender  undoubtedly  has.  If  it  be  f 
that  a  decision  in  their  favour  will  tend  to  incn 
the  difficulty  of  procuring  loans  in  foreign  ports 
the  repair  A  vessels  in  distress,  it  may  also  be  st 
on  the  other  hand,  that  it  will  tend  very  mud 
the  benefit  of  commerce  in  general  to  discour 
improvident  or  fraudulent  advances.  Their  Lc 
ships  win  humbly  recommend  to  Her  Majesty  t 
the  judgment  be  affirmed,  and  the  appeal  dismis 
with  costs.  Jndgmeut  affirmec 

Apps.'  solicitors,  TebU  and  Som. 
t  Kcsps.*  solicitors,  BrooL-g  and  DnboU, 


C0T7BT  OF  aUSEN'S  BENCH. 

Reported  liy  Jous  Tiiompmov  end  T.  W.  Saundeicji,  £04x1 
BarriMten-at-Law. 


Friday,  Nov,  20,  1863. 

Caur  And  another  r.  The  Rotal  Excuaxoi 
Assurance  Coxpant. 

Marine  policy  of  insurance — Average  loss, 

A  policy  of  marine  insurance  contained  these  iron 
**  Free  from  average  or  claim  arising  from  jettison 
leakage,  unless  consequent  ujwn  stranding,  sinking, 
firer 

Held,   the  cargo  having  suffered  an  averarfe  loss 
arising  from  jettison  or  Jire^  that  the  above  kw 
"  arising  from  jettison  or  leakage,^  ^^^olify  the  ro 
"  average  and  claims 

This  was  a  special  case,  stated  upon  a  verdict 
the  pit.  in  an  action  uiK>n  a  marine  policy  of 
surance  upon  a  cargo  of  guano,  from  Montevidec 
a  port  in  the  United  Kingdom,  the  policy 
be  "free  from  average  or  claim  arising  fr 
jettison  or  leakage,  unless  consequent  upon  stnu 
ing,  sinking,  or  fire.**  In  this  case  the  cargo  1 
suffered  an  average  loss  not  arising  from  jettison 
leakage,  for  which  the  action  was  brought. 

E,  James,  Q.  C.  (^Kemplay  with  him)  for  the  pll 

Brett,  Q.  C.  (2*.  Jones  with  him),  for  the  deft. 

CocKnuRN,  C.  J. — ^I  am  of  opinion  that  the  p 
are  entitled  to  recover,  though  it  is  doubtful  w 
the  parties  really  meant  by  the  language  which  tl 
have  used.  I  have  no  doubt,  however,  that  tl 
object  was  to  prevent  disputes  arising  with  resp 
to  this  particular  description  of  commodity,  w] 
coming  over  in  large  quantities,  and  liable  to  di< 
tegration  by  contact  with  sea  water.  But  strangi 
in  endeavouring  to  obviate  the  necessity  for  liti 
tion,  they  have  just  led  to  it.  If  tl^re  ] 
been  any  punctuation,  a  couple  of  commas  wo 
have  made  the  meaning  of  the  parties  perfec 
clear  ;  but  in  these  instruments  all  punctuation 
\  deemed  au^iliuoxiA,   \si  \Vi^  «b8eiu^,  tlKarefore, 
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[0.8. 


__,  there  ia,  I  Uiinlc,  great  liatx  In  the 

afameaX  whidi  bM  been  precaed  apon  ns,  that  if 
ihicmMractkM  contended  for  b^  the  deft,  wen:  the 
tm  (XX,  the  wonla  "  or  clilm  ariaiiig  from  jcttiaoD  or 
kikiie,"  would  be  perfectly  supi^aoui  u  being 
tjuBBpamu  with  the  word  "avenme,"  I  thinl^ 
ibcnfMC,  that,  the  true  waj  of  re«dint(  it  it,  "  free 
ItmiiTcnge  or  claim  arinng  from  jettison  or  leak- 
tp;"  m>  aa  to  mikc  "sTenge  or  claim"  refer  to 
-jettiKii  or  leakage ; "  and  tluit  the  word  "  claim  " 
iu  pit  In  to  enlvge  the  word  "  average  "  in  catc 
ibmndl^t  be  atif  claim  which  the  parties  might 
tUnkint  to  fall  within  the  term  "average." 

Wnaraxx,  Bi.4Ckbvhm  and  Ubu.or,  J3.  gave 
ndiv  JDdginenta.  Jidgmtat  for  At  plli. 

nu.'  wXtaraejw,  OlIvtrxM  and  Co. 

Mu:  ittomeyi,  FrtntfiMtnd  Co. 


fir  btt  of  Ufa  by  aigligtRt  aJlUioR. 
Itiuanm  polia/  of  iaiaiaaee  liere  tc<u  a  tloHtt  at 
ffibf:  "  Ik  €att  tit  void  ihiB  ly  aaidat  or  aegli- 
fan  of*  tic  anultr  and  arao  raa  me*  or  daimngt  aag 
tia iap  tr  vtttd,  aadl/mauartdihilllA/rtl^iemme 
Ut  ttpaaaadAaUpafat  damagf  uajr  tarn  aol  trcttd-, 
ii)ii,t<Aii^Hieitidviia^aiidl>trfrtigkt.  - 
R,  lb  aumrtrm,  skiff  and  will  bear  aaSpai/  mcAj 


'«■  •/  lirte-/imrt\  parU  of  Uai  mm  to  jmid  . 
•■>rbhJ  at  tie  nm  iff'  4OO0/.  litrtbg  auurtdfirart 
lit  niW  ■/"  (Ac  taid  vftel  Bouca  and  kerjrriijkt  .- 


^^  it  tie  Uabllitg  of  At  ii 
k  M  tilemd  to  Onmiget 


«Hdfr  Ai 
WHiget  paid  bg  At  iimmffd  in 

Etf  ktt  of  lift  or  ptrmaal  itjurj  oriiiiy  from 
Anmgk  atgiigrarr, 
I  .?'"'•  aderanrrer  to  a  declaration. 

!        .  nt  declaration  waa  npon  a  policy  of   marine 
?"iiBce  effected  with  the  deft,  upon  the  hull  and 
"Wtrnt  at  a  ihip  called  the  Bourn,  which  policy 
'CoitaiaaJ  a  claiue  aa  follows  :  "And  we,  the  aaBoren, 
'■iftrtha'  coTenant  and  agree  that  in  case  the  said 
*■»!  diall  by  accident  or  negligence  of  the  master 
**  tttw  mn  down  or  damage  any  other  ship  or 
^0*1,  and  the  aamred  shall  thereby  become  liable 
''"Stj  and  shall  pay  bj  damages  any  sum  or  sums 
^tifredlng  the  Talue  of  the  said  vessel  the  Amm, 
•  «^  '*'  '™8ht>  by  or  in  pursuance  of  any  jadgment 
"  *■  By  court  <rf  law  or  equity,  we,  the  assurers, 
*WD  and  will  bear  and  pay  such  proportion  of 
^^Re-foorth  parti  of  the  sum  so  paid  as  aforesaid 
~  »  the  aom  of  4000/.  hereby  assured  bears  to  the 
"•S"*"'   **  "'''   '**''^'  ilouai  and  her  freight." 
^  declaratioa  then  averred  that  the  said  vessel  the 
"^n  ran  down  the  Miu/yar  and  sunli  her  with  her 
^MMer  and  crew,  and  that  the  owner  (the  pit)  had 
'^(ay  a  sum  of  money  to  the  personal  rcprcsenta- 
'^*(i  of  the  deceased  master  and  crew,  whereof  he 
'""  daimed  three-fourth  parts  nnder  the  teems  of 
«isid  policy. 
Sr  C.  Utrngmaa,   in   support  of  the  demurrer, 
■  *taed  that  tlie  above  clause  in  Uie  policy  did  not 
'^(T  lost  by  reason  of  money  paid  for  personal 
^■ries  to  tMnotu  on  board  the  ship  damaged,  and 
^U,  in  onttT  to  render  the  nndenrritera  liable,  the 
H*  nn^t  la  be  recovered  must  be  attribotable  to 
^  ^p  havliig  mn  down  01  damaged  the  other 
■%  sod  that  CMdy : 

De  Vaia  r.  SiAiador,  4  A.  £  E.  420 ; 
U9  T.  Smilk,  a  Court  of  »es.  Cas.  955. 
l&ulj,  Q.C  (J.    Breica  with  him)  contended 
■ut  the   delt.   was   liable,   there    belong   nothing 


Coeg  V.  Smilk  (jfynti)  ,- 
22  Vict.  c.  10,  8.  7 ; 
IT  L  18  Vict,  c  104,  u.  500,  G28. 
Sir  6'.  Jleanmia,  in  rejdy,  teferred  to 

JoHldri  V.   Tit  Marine  latHrttnre    Con^iai,    U 
C.  B.,  N.  a,  23y ;  S  L.  T.  Hep.  N.  S.  703. 

Cur.  mfr,  mft. 

fri.  22.— MELrxiB,  J.— This  case  was  argued  before 
the  Lord  Chief  Justice,  the  late  Mr.  Justice  Wight- 
man,  my  brother  Blachbum  and  myself,  and  the 
question  in  the  case  turns  un  the  effect  to  be  given 
to  aclause  iu  a  policy  of  marine  insurance,  of  recent 
introduction  into  such  instruments,  and  generaily 
known  by  the  name  of  the  "collision  clause,"  tm 
object  of  which  is  to  secure  the  shipowuer  against 
damages  which  he  may  be  conipi-Lled  to  pay  for 
Injury  done  to  others  by  his  vessel  coming  into 
collision  with  another,  cither  through  accident  or 
negligence^  siv^h  damage  not  bcdng  by  the  law  of 
England,  as  settled  by  the  case  of  Dt  Vimx  v.  Salea- 
dor,  4  A.  £  E.  420,  recoverable  under  a  policy  o( 
insurance  in  the  ordinary  form.  In  the  present 
case  the  clause  is  as  follows :  "  In  case  the  vessel 
shall  by  accident  or  negligence  of  the  luaater  and 
crew  run  down  or  ilamagc  any  other  ship  or  vessd, 
and  the  assured  shall  thereby  become  liable  to  pay 
and  shall  pay  as  <lamages  any  sum  not  exceeding 
the  value  of  the  said  vessel  anil  her  freight,  by  or  in 
pursuance  of  any  judgment  of  any  court  of 
law  or  equity,  the  assurera  shall  pay  sudi 
proportion  of  three-fourths  of  the  sum  so  paid, 
as  the  4000/.  assured  bears  to  the  value  of 
the  ship  and  her  freight."  The  vessel  insured 
umler  this  policy,  the  Jinvtn,  having  come  into 
collision  with  and  run  down  another  ship  called  the 
Magyar,  and  the  master  and  five  of  the  crew  <A 
the  iktter  having  been  drowned,  the  owners  of  the 
Bnata  have,  by  the  judgment  of  the  Court  of 
Admiralty,  been  condemned  to  pay  damages  to  the 
personal  representatives  of  the  deceased,  and  such 
damages  have  been  paid  accordingly ;  and  the  ques- 
tion raised  by  the  demurrer  in  this  case  is,  whether, 
under  the  clause  in  question,  the  amount  thus  paid 
can  be  recovered  back,  the  controversy  being, 
whether  the  provision  fur  indemnity  applies  to 
damages  paid  by  the  assured  in  respect  of  personal 
injury  orising  from  collision  through  negligence. 
Wc  are,  after  much  consideration,  of  opinion  that  it 
does  not,  and  that  our  judgment  should  be  for  the 
defts.  It  was  contended  on  the  port  of  the  pit., 
that  the  (loath  of  the  deceased  having  been  occa- 
sione<l  by  Ihe  running  down  of  the  Magyir,  tlironj^ 
the  ni'gligi'ncc  of  the  master  and  crew  of  the  ship 
insured,  the  damages  which  the  pit.  had  been  con- 
demned to  pay  were  within  the  words  of  the  clause, 
and  must  be  held  to  be  within  the  imlemnity.  But 
it  is  to  be  observed  on  the  other  hand,  that  the 
language  of  the  clause  is  altogether  silent  as  to 
personal  injury.  It  siienka  of  the  vessel  insured, 
"running  down  or  damaging  any  other  ship  or 
vessel,"  and  of  '-the  assured  thereby  becoming 
liable  to  pay  damages."  It  seems  to  us  that  the 
more  reasonable  construction  is  to  consider  the 
damages  herein  referred  to  as  limited  to  sucfa 
damages  as  shall  Ic  payable  in  respect  of  the  loss  of 
or  daniane  done  to  the  ship  run  down  or  danuiged, 
or  possibly  as  extending  to  her  freight  or  cargo^ 
which  for  this  purpnsc  may  perhajie  be  treate<l  as 
part  of  herself,  ITiis  view  becouK'S  very  materially 
strengthened  when  it  is  considered  that  the  present 
is  a  policy  of  marine  insurance,  and  that  hitherto 
policies  of  marine  insurance  have  never  been 
applied  to  the  purpose  uf  insurance  against  loss  of 
life,  or  indemnity  in  respect  uf  personal  injury 
arising  from  perils  ol  tUc  w»».  T\nft  \i™^  »%,'* 
appears  to  us  more  leawmsAAe,™  ftw  BL\»«sit«.iA 
express  atcrecment,  to  UnuV  \^  gcwsraX  \»»«»i«i  ™- 
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Q.  B.]                                                        Dakity  r.  OxLBT.  [C.  B. 

the  clause  to  those  matters  which  have  alone  been  COTJBT    OF    COMXON    BEKOH. 

the  subject  of  marine  insurance.    And  it  is  to  be  Hcported  by  w.  Matd  ud  K  Swni.  Etqr*. 

observed,  that  the  clause  provides   not   only  for  Barriiten-at-Law. 

damage  occasioned  by   negligence,    but   also   for  yr   j     "7 — 10  iq/m 

damages  arising  from  accident ;  the  latter  provision  Monaay,  Jan.  15,  i»w. 

being,   probably,  introduced  to  meet  the  possible  Dakin  t%  Oxlby. 

case  of  the  vessel  becoming  subject  to  a   foreign  Shippinn—Frewht— Right  of  shipmmer  to  recoi-er  /< 

jurisdiction  in  a  countnr  by  the  maritime  law  of  freight  when  by  reason  of' hit  negligence  the  cargo 'k 

which,  in  case    of  accident,  the  damage  is  to  be  been  damaged, 

**^^  r""^''*  i'  ''^T*  *****  ^f  shipowners  never  ^„  ^^^/^,  ^,^,  ^       ,,^  o„  „  charter-party  by  the  shit 

could  be  liable   for   damages   for  loss  of  life  or  ^„^  f^  freight  due,  to  which  thechirte.'er  i^eaJL 

personal   injury  ansmg  from   accidental  coUision;  ^J,,^^  i^  the  fault  oftJie  master  and  mariners  of  tl 

their    habihty     to    such    damages    depends     on  vessel/ and  ly  reaim  of  their  negligence  and  u'nsU 

the    reUtion    of     master   and    servant    between  ^„^,;,   ,„    4   naviffation  and  management  of  ti 

luA   ^           "^     "^^""f  .  "^»^»<^"c^^  occasions  ^^^  ^  ,f^^              „„^  „^^  otlierwise,  t/te  canji  wt 

aZ^      A   ""^    V^?^^  .^J'^^i   *?^   ^Y  nxnmii^  sodmnagedani  Stenorated  in  condition  during  tl 

down  or  damaging  the  other  ship  is  only  materia  gj^^  ^  ,V,  ^^rimi  „^  ^^^  j^^t  of  destination 

in  so  far  as  it  may  connect  the  death  or  personal  ^j  J^  ^,„^  ^y.^  ^^^  ^,^„  ^J^^  ^,^„-J  ofthefreigh 

injupr  with  that  n^hgence.    By  providing  m  the  „„rf  fj,,,^  thereupon  the  deft,  abandoned  the  i^rgi  1 

TfXTT"^  r''''  ***®  ?^  <rf  .accident  aii  weU  as  ^^^     ^^  f^  tl7 freight,  and  was  thereby  discJ^rgt 

wl^^  neghgence,  the  partieswould  appear  to  f,j;pa^,,,nt  o/thefi^ight :                 ^            ^ 

have  been  looking  to  what  might  become  payable  in  ,/,,  A^f^,     /         ,    T       , 

respect  of  damage  to  the  ship,  not  to  those  on  board  ^^^^  "*^  "^  P^^'  «'<"  ^^  **»  <^«»»«^''- 

of  her,  who  never  could  have  any  claim  in  respect  Declaration. — For  that  by  a  certain  charter-part 

of  injtury  arising  from  accident.    There  is  a  further  in  which  the  pit.  was  described  as  Capt.  Geo.  I>akii 

circumstance  deserving  of  notice.    By  the  terms  of  of  the  British  good  ship  or  vessel  called  the  Contes, 

the    policy  the   UaUHty  of   the   imderwriters   is  it  was  mutually  agreed  by  and  between  the  pit.  an 

limited   ^  to   such  proportion  of  three-fourths   of  the  deft,  that  the  said  ship  being  tight,  staunch  an 

the  sum  paid  as  the  4000/1  assured  bears  to  the  strong,  and  every  way  fitted  for  the  voyage,  shoulc 

value  of  the  ship  insured  and  her  freight.**    Now,  without  any  delay,  sail  and  proceed  to  Newpor 

this  must   be  taken  to  mean  the  actual  value  of  Mon.,  and  there  take  on  board  in  the  usual  an 

the  ship  and  freight.     But,  by   the   express  pro-  customary  manner  from  the  factors  of  the  def ts. 

viaion    of    the   504th   section   of   the    18    &    19  full  and  complete  cargo  of  coals,  which  was  to  t 

Vict.    c.    104,    in    no    case   where    liability   is  brought   to   and   taken   from   alongside   at  mei 

incurred   in   respect  of  loss   of  life  or  personal  chant*8  risk  and    expense,    not    exceeding    whs 

injury  to  any  passenger,   shall  the  value  of  any  she  could   reasonably   stow   and   carry  over  an 

ship  or  freight  be  taken  to  be  less  than  loL  per  above  her  tackle,  apparel,  provisions,  and  fum: 

register  ton.    The  absence  of  any  reference  to  &is  ture  (including  a  sufficient  supply   of  coals    fc 

special  provision  in  the  case  of  damage  arising  in  ship's  use  during  the  voyage  which  the  pit.  boon 

respect  of  loss  of  life  or  personal  injury,  tends  himself  to  take  on  board),  and  being  so  loodec 

strongly  to  show  tliat  the  parties  were  contemplating  should  therewith    proceed  to  Nassau,  N.  P.,  an 

the  case  of  damage  paid  in  respect  of  loss  of,  or  there  deliver  the  same  on  being  paid  freight  at  am 

damage  to,  the  ship  and  her  appurtenances,  as  to  after  the  rate  of  22s,  6d,  sterling  per  ton  of  20  cwt 

which  the  statutory  enactment  as  to  value  would  delivered  in  fuU  ot  all  port  charges  whatsoevei 

not  apply.    We  regret  that,  in  coming  to  this  con-  including  trimming,  customary  dues,   lights    an 

elusion,    we  find  ourselves   hi   conflict  with   the  pilotage;  the  act  of  God,  the  Queen's  enemies,  fin 

decision   of  the  Court  of  Session  in  the  case  of  frosts,  riots  and  strikes   of  pitmen,  and  all  an 

Coeif  V.  Smith,  Court  of  8ess.  Cas.  vol.  22,  p.  956,  to  every  other  damages  and   accidents  of   the    sei 

which  our  attention  was  called  on  the  argument,  rivers  and  navigation,  mines  and  works  of  whateve 

The  words  in  the  policy  in  that  case  are  not,  indeed,  nature  or  kind    soever  during  the  said  voyagi 

identical  with  these  occurring  in  the  present,  but  always  excepted.    The  freight  to  be  paid  on  Ui 

we  think  they  are  in  substance  the  same ;  and  it  is,  right  and  true  delivery  of  the  cargo  in  cash  s 

therefore,  with  very  great  reluctance  that  we  find  current   rate  of  exchange,   or   approved  bills   o 

ourselves  compelled  to  di£Fer  from  a  court  whose  London,  at  sixty  days'  sight,  one-half  freight  to  b 

decisions,  although  not  binding  on  us,  are  entitled  advanced  on  signing  bills  of  lading  by  acceptanc 

to  the  highest  consideration  at  our  hands.    But,  at  three  months  less  5  per  cent.,  for  all  charges 

after  the  best  consideration  we  have  been  able  to  seven  days  is  to  be  allowed  the  said  merchants  (i 

give  to  the  case,  we  cannot  arrive  at  any  other  con-  the  ship  is  not  sooner  dispatched)  for  loading,  an 

elusion  than  that   the  view   taken  by  the  Lord  the  ship  to  be  discharged  (weather  permitting)  a 

Ordinary  in  that  case  was  the  right  one,  namely,  not  less  than  thirty  tons  per  running  days,  Sunday 

that  on  such  a  clause  as  the  present,  occurring  in  a  excepted,  and  the  defts.  to  have  the  option  of  keej 

policy   of  marine   insurance,  the  liability  of   the  ing  the  ship  for  ten  days  on  demurrage  over  an* 

insurer  does  not   extend  to  damages  paid  by  the  above  the  said    laying  days  at  5/.  per  day  ;  th 

assured  in  respect  of  loss  of  life  or  personal  injury,  said  vessel  to  be  addresseu  to  the  deft.'s  agents  a 

Our  judgment  will  therefore  be  for  the  dc^ts.  the  port  of  discharge,  paying  2  per  cent,  comniissio 

Judgment  for  the  defts  ^"  amount  of  freight;  and  the  pit.  says  that  the  jsai 

^        •'              •'    *  ship  sailed  and  proceeded  to  Newport  aforesaid,  an< 

there  took  on  board  a  full  and  complete  cargo  c 
coals  according  to  and  in  pursuance  of  the  sai 
charter-party,  and  being  so  loaded,  proceeded  there 
with  to  Nassau  aforesaid,  and  all  things  have  ha^ 

pened  and  been  done,  and  all  conditions  preccden 

have  been  performed  and  fulfilled,  and  all  time 
have  elaps^  necessary  to  entitle  the  pit.  to  main 
tain  this  action  for  the  breach  of  the  cnarter-part; 
in  this  count  complained  of;  and,  although 
large  amount  of  freight,  to  wit,  25SL  2s.  6d 
is  due  to  ttie  v^t.  ao^sc^n^  \n  \Sci^  Mid  chartei 
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ptftjr,  the  deft,  has  not  paid  to  the  pit.  the 
Mid  amoimt,  or  any  part  thereof,  eitl^r  in 
ciih  or  in  bills,  according  to  the  terms  of  the 
nid  charter-party,  but  has  wholly  made  default 
inao  doing;  and  the  pit.  also  sues  the  d^.  for 
mooej  payable  by  the  deft,  to  the  pit.  for  freight  for 
the  ccmyeyance  by  the  pit.  for  the  deft,  at  his 
leqneit  of  a  certain  cargo  of  coals  in  a  certain  ship, 
and  for  money  found  to  be  due  from  the  deft,  to 
the  Jilt  on  accounts  stated  between  them ;  and  the 
plteUuns500/. 

Hie  sixth  plea,  which  alone  was  material,  was  as 

Sixthly,  and  for  a  further  plea  to  the  first  and 

Kcood  counts  of  the  said  declaration  the  deft,  says 

tint  the  said  cargo  of  coals  in  the  said  first  count 

mentioDed,  and  the  said  cargo  of  coals  in  the  said 

noood  count  mentioned,  were  and  are  one  and  the 

■me  ctfgo,  and  that  the  freight  alleged  to  be  due 

to  the  pit.  according  to  the  said  charter-party  and 

in  the  said  first  count  mentioned,  and  the  idl^^ 

freigfat  for  the  conrcvance  by  the  pit.  of  the  said 

ctigo  of  coals  as  in  the  said  second  count  mentioned, 

voe  ind  are  one  and  the  same  freight.    And  the 

deft,  s^s  that  the  said  cargo  of  coals  became  by  the 

tnH  of  the  master  and  mariners  of  the  said  vessel, 

tnlbj  reason  of  their  negligence  and  unskilfulness 

inthe  oayigation  and  management  of  the  said  vessel 

« the  laid  voyage,  and  not  otherwise,  so  greatly 

te^  and  deteriorated  in  condition  during  tiic 

ind  Tojrage,  that  on  the  arrival  of  the  said  cargo  of 

ttiliit  the  said  port  of  discharge,  the  same  had 

keoBend  were  then  of  less  value  there  than  the 

aoiBtof  the  said  freight,  and  that  tiiereupon  the 

^ibaodoned  the  said  cargo  of  coals  to  tiie  pit,  to 

vit,iai  the  said  freight,  and  was  thereupon  and 

webjr  discharged  from  payment  of  the  said  freight. 


and  joinder  in  demurrer. 

W«  in  support  of  the  demurrer. — It  will  pro- 

■bljr  be  contended  that  no  service  was  done  to  the 

Mditnt  by  conveying  a  cargo  which  became  of  less 

jnihe  than  the  freight ;  but  the  principle  on  which 

■  h  sometimes  possible  to  defend  an  action  for  work 

poaeoQ  the  ground  of  its  turning  out  to  be  useless, 

>  only  founded  on  the  principle  of  avoiding  the 

JweiBlty  of  a  cross-action.    This  is  fully  explained 

fj  8m.  Lead.  Cas.,  22.     In  Mondel   v.  Steele, 

S1C.4  W.,  Parke,  B.  says,  that  that  principle  does 

■J  tpply  to  freight.    Moreover,  and  this  is  con- 

<we  to  enable  that  principle  to  be  applied,  it  must 

v*^  be  shown  that  the  damages  in  the  cross- 

*ctioQ  would  at  least  equal  the  sum  claimed  in  the 

phidpalaction,  and  therefore  the  plea  is  bad  because 

^does  not  state  that  by  reason  of  the  negligence  of 

ue  mariners  the  cargo  was   deteriorated  in   an 

i^OBnt  equal  to  the  freight.    In  fact,  the  damage 

Bight  amount  to  100/.,  whilst  the  freight  amounted 

tolOOO/L    The  defts.  however,  may  say  that  the 

^'to  of  the  enterprise  of  the  merchant  was  frus- 

Jjted  by  reason  of  the  damage.    Now  of  course  the 

vlireiy  of  the  cargo  in  an  undamaged  condition  is 

■ot  t  condition  precedent  to  the  right  of  freight, 

velte^  if  one  ton  of  coals  had  been  negligently  lost 

*  damaged,  the  merchant  could  refuse  to  pay  the 

freight  and  reject  the  whole  cargo ;  and  it  is  con- 

dwively  shown  in  Behn  v.  BumesSy  8  L.  T.  Itep.  N.  8. 

207,  that  whether  something  is  or  is  not  a  condition 

inoedent  cannot  depend  on  the  happening  of  an 

event  subsequent  to  the  contract,  even  though  that 

•rent  may  frustrate  wholly  the  object  for  which  one 

nnty  entered  into  the  contract.    In  fact,  if  the  deft. 

had  pleaded  that  the  cargo  which  the  pit  was  only 

leady  and  willing  to  deliver  had  been  damaged  by 

the  DegUgence  of   the  mariners,  so  as  not  to  be 

wiorth  we  freigfat,  the  plea  would  have  been  clearly 

had.  becauao  the  ddivering  of  a  cargo  damaged  by 

■njiifiHiii  if  not  and  cannot  become  a  condition  | 


precedent  to  the  title  to  freight.  He  also  referred 
to 

Abbott  on  Shipping,  824 ; 

Benecke,  18,  44G ; 

Kent's  Commentaries,  lib.  2,  225 ; 

1  Parson's  Maritime  Law,  192 ; 

Maclachlan  on  Shipping,  899  ; 

Code  de  Commerce,  art.  810 ; 

Christy  v.  /2otrc,  1  Taunt  811 ; 

Vherboom  v.  Chapman,  18  M.  &  W.  280  ; 

Uotham  V.  The  East  India  Company,  1  Doug. 
272 ; 

Basten  v.  Butler,  7  East,  479.    • 

Brett,  Q.  C,  contra,  referred  to 
Luke  V.  Lyde^  2  Burr.  882  ; 
Jjutwidge  v.  Greu,  891 ; 
The  Consolato  del  Mare,  c.  192. 

Cur,  adv.  wit, 

WiLLES,  C.J.  now  delivered  the  judgment  of  the 
court. — ^This  is  an  action  by  shipowner  against 
charterer  to  recover  the  freight  of  a  cargo  of  coal 
carried  ifrom  Newport  to  Nassau.  The  first  count 
is  upon  the  charter-party.  The  second  is  the  com- 
mon count  for  freight.  The  deft,  pleads  that  by  the 
fault  of  the  master  and  crew,  and  their  negligent 
and  unskilful  navigation  of  the  vessel,  the  coal 
was  damaged,  so  as  ;upon  arrival  at  the  port 
of  discharge  to  be  then  of  less  value  than  the 
freight,  and  that  he  abandoned  it  to  the  shipowner. 
The  plea,  as  it  docs  not  deny,  admits  that 
the  cargo  arrived  as  coal,  and  that  it  was  of 
some  value.  The  pit  demurs,  and  the  question  for 
us  to  consider  is,  whether  a  charterer  whose  cargo 
has  been  damaged  by  the  fault  of  the  master  and 
crew,  so  as  upon  arrival  at  the  port  of  discharge  to 
be  worUi  less  than  the  freight,  is  entitled  to  excuse 
himself  from  payment  of  freight  by  abandoning  the 
cargo  to  the  shipowner.  We  think  not;  and  we 
should  not  have  taken  time  to  consider  but  for  the 
general  importance  of  the  subject,  and  of  its  having 
been  suggested  that  our  law  was  silent  upon  this 
question,  and  that  the  plea  was  warranted  by  the 
usage  and  law  of  other  maritime  countries,  which 
it  was  said  we  ought  to  adopt.  The  principal 
foreign  authorities  upon  the  effect  of  damage  to  the 
cargo  upon  the  right  to  freight  are  referred  to 
in  Abbott  on  Shipping,  part  4,  c.  9,  pp.  824  et  seq. 
of  the  10th  edition,  by  Serjt  Shee.  The  ancient 
and  modem  French  laws  are  stated  and  discussed 
in  Boulay-Paty,  Cours  de  Droit  Maritime,  vol.  2, 
pp.  484j  et  seq.  The  Spanish  law  is  to  be  found  in 
articles  787  to  790  of  the  Codigo  de  Comercio,  and 
in  de  Bacardi's  Diccionario  del  Derectio  Maritime, 
title  "  Flentamento."  The  law  of  the  United  States 
is  laid  down  in  1  Parsons  on  Maritime  Law  172,  n. 
The  continental  authorities  are  not  altogether  con- 
sistent with  one  another,  and,  in  so  far  as  they  tend 
to  sanction  tMs  plea,  they  seem  to  have  been  founded 
upon  two  notions :  first,  that  the  cargo  is  the  sole 
and  exclusive  security  for  the  freight,  to  which  the 
shipowner  ought  to  be  contented  to  look,  and  by 
abandoning  which  the  merchant  ought  to  be  allowed 
to  free  himself  ftt)m  any  responsibility ;  and,  secondly, 
that  in  the  case  of  culpable  damage  the  freight  is 
forfeited.  The  first  of  these  propositions  was  main- 
tained by  some  even  in  the  case  of  fortuitous 
damage  (2  Boulay-Paty,  44  ei  seq, ;  Casaregis  de 
Conunercio,  Discursus  22,  p.  60,  No.  4G) ;  and  it  has 
even  been  insisted,  but  unsuccessfully,  tliat  it  applied 
to  the  case  of  undamaged  goods :  (Gilbert's  Ccxle  de 
Commerce,  note  3  to  art.  810,  p.  89  of  the  edition 
of  1854.)  This  doctrine,  as  applied  to  fortuitous 
damage,  must,  however,  now  be  considered  as 
exploded,  upon  the  plain  ground  that  a  contract  to* 
pay  for  the  carriage  of  a  tVuxv^j.  vhtmswjj  ^wKSi^V^ 
satisfied  by  a  cess\oiioi\Yvc\YMi^\\w^iV«vu.^iss»^^ 
state  to  the  carrier  a^soxivX  \ii*  Vii^.  \^\>^  twi^wit 
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to  goods  damaged  by  the  fault  of  the  master,  it  has 
also  been  laid  down  in  general  terms,  in  conformity 
with  the  second  of  the  governing  ideas  already 
stated,  that  the  master,  besides  being  liable  for  the 
damage,  shall  lose  his  freight.  Tlus  was  the  law  of 
the  Hanscatic  League  (2  Fardessus*  Collection  of 
Ancient  Maritime  (>>des,  p.  o50\  and  of  other  com- 
mercial nations :  (1  Casaxegis  de  Commcrcio,  Discur- 
0US  2d,  Nos.  8u  to  89,  p.  66.)  Casaregis,  besides  being 
one  of  the  best  commercial  lawyers  who  wrote  before 
the  introduction  of  the  modem  code,  has  given  in  his 
elaborate  work  references  to  the  more  ancient  writers, 
and  we  content^ ourselves  with  referring  to  his 
summary  of  the  law  as  then  imderstood  upon  the 
continent.  He  was  bom  at  Grenoa,  in  1675,  and 
died  in  1737,  after  having  been  for  twenty  years  a 
judge  of  the  Kota  of  Florence.  In  one  of  the 
passages  last  referred  to  (No.  85\  that  great  lawyer 
flrst  states  that  the  effect  of  culpable  damage  was 
to  work  a  forfeiture  of  freight,  '*  non  solum  tenetur 
navarchus  ad  emendationem  damni  ejus  dolo,  vel 
culpa  mercibus  obventi  .  .  .  scd  mcrcedem  sive 
naulum  etiam  pnetendcre  non  potest."  Here  the 
doctrine  of  forfeiture  is  clearly  asserted,  and  the 
same  in  No.  16  of  the  same  discourse.  The  author 
then  proceeds  to  state,  that,  where  damage  is  occa- 
sioned by  accident,  without  fault,  the  merchant 
may  abandon  if  he  thinks  poper :  '•'■  Adverte  tamen 
quod  simerces  comiptsB  vel  vitiatse  fuerint  ob  casum 
fortuitum,  non  culpa  navarchi,  mercator  tenebitur 
integrum  naulum  solvere,  vel  si  ei  non  inter  erit 
integrum  naulum  solvere  potent  loco  nauli  merces 
lelinquere,  et  ratio  est  quia  naulum  debetur  propter 
merces.'*  He  goes  on  to  state,  upon  the  authority 
of  Targa,  that  this  only  applies  in  favour,  of  the 
consignee,  and  not  of  the  chiuterer  of  the  entire  ship, 
who  is  bound  by  his  contract  to  pay  the  stipulated 
freight  upon  the  arrival  of  the  goods  :  ^'  Id  prooedit 
in  mercatore,  cui  consignandas  sunt  meroes  a  navi 
conducts,  cesus  in  naulissatore  totius  navis,  quia 
ille  indistincte  tenetur  semper  naulum  conventum 
pro  tota  navis  locatione  solvere :  (Targ.  Ponder.  Marit. 
c.  84,  s.  per  ei  noli.*')  Moreover,  he  adds,  that  in  the 
case  of  culpable  damage,  it  is  not  competent  to  the 
merchant  to  abandon  the  cargo  to  the  ship- 
owner and  the  claim  of  the  whole  value,  except 
where  the  goods  arc  reduced  to  a  state  of 
uselessncss  or  nearly  so ;  clearly  showing  that 
the  right  of  abandonment  in  such  a  case  &ected 
the  amount  of  damages,  and  not  the  freight.  In 
No.  89,  citing  John  de  Hevia,  a  Spanish  writer  of 
repute,  Casaregis  expressly  says :  **  Non  autem  est 
in  electione  dominorum  mercium,  aut  recipere  res 
deteriorates  et  petere  damnum  vel  eas  relinquere 
magistro  et  petere  ut  solvat  pretium,  sed  illas 
pnecise  recipere  debent,  et  petere  k  magistro 
damnum,  quod  passas  fuerint,  prster  quam  si 
hujusmodi  danmum  esset  inutile  quik  feri^  res  re- 
dacts fuerint  ad  inutilitaUs  statum,  tunc  enim  illas 
relinquere  poterunt  et  simul  pretium  ab  eo  petere, 
adlat^tradita:  (per  Hseviam  de  Commercio  Navide, 
c  12,  n.  38.'*)  It  should  seem,  therefore,  that  the 
notion  of  the  cargo  being  the  sole  security  in  case  of 
fortuitous  damage,  and  that  of  forfeiture  of  freight 
by  culpable  damage,  neither  of  which  is  consistent 
with  our  law  of  contracts,  was  the  prevailing  idea 
amongst  those  lawyers  who  held  an  abandonment  to 
be  a  satisfaction  of  freight,  and  that  it  was  not  a 
condition  in  their  laws  that  the  cargo  should  be 
worth  less  than  the  freight,  although  practically  it 
was  only  in  such  a  case,  or  where  he  wished  to  get 
rid  of  a  troublesome  adventure,  that  the  merchant 
would,  with  his  eyes  open,  exercise  the  right  to 
abandon.  Wc  have  to  add,  that  the  law  of  the 
United  States  is  unfavourable  to  this  plea.  Pro- 
fessor Parsons,  in  his  learned  work  on  Maritime 
I^fr,  vol  If  p.  172,  lays  down  as  the  rule  of  those 
StAteg,  that,  if  the  cargo  arrives  in  specie,  notwith- 


standing that  it  is  damaged,  whether  fortoitoiialji 
or  culpablv,  so  as  to  be  worthless,  the  frei^l 
is  saved,  although,  in  case  of  culpable  damage,  8e^ 
off  is  allowed.  This  allowance  of  set-off,  it  must 
be  observed,  affects  procedure  only;  so  that  w( 
could  not  adopt  it  even  in  the  case  of  a  contrac! 
made  where  such  law  prevails.  Indeed,  in  this  case 
a  set-off  could  not  avail  the  deft. ;  for  the  damage  i 
not  alleged  to  have  been  equal  to  the  freight.  I 
ought  to  be  borne  in  mind,  when  dealing  with  rad 
cases,  that  the  true  test  of  the  right  to  freight  i 
the  question  whether  the  service  in  respect  of  whid 
the  freight  was  contracted  to  be  paid  has  beei 
substantially  performed ;  and,  according  to  the  lav 
of  EngUnd,  as  a  rule,  freight  is  earned  by  thi 
carriage  and  arrival  of  the  goods  ready  to  hs  de 
livered  to  the  merchant,  though  they  be  in  i 
damaged  state  when  they  anive.  If  the  shipownei 
fails  to  carry  the  goods  for  the  merchant  to  tht 
destined  port,  the  freight  is  not  eamed.  If  hi 
carry  part,  but  not  the  whole,  no  freight  is  payabli 
in  respect  to  the  part  not  carried,  and  freight  is  pay 
able  in  respect  to  the  part  carried,  unless  th< 
charter-parter  make  the  carriage  of  the  whole  i 
condition  precedent  to  the  earning  of  any  freight— 
a  case  which  has  not  within  our  experience  arisei 
in  practice.  As  to  freight  pro  rata  itineris,  in  re 
spect  of  goods  accepted  and  their  future  carriagi 
waived,  at  an  intermediate  port,  it  becomes  due 
not  under  the  charter-party,  but  by  a  ne^ 
contract,  inferred  from  the  conduct  of  tht 
narties,  so  that  we  need  not  stop  to  discus 
It.  It  was  in  such  a  case  that  Lord  Mansfield 
hxiLuke  v.ZyA,  2  Burr.  882;  1  W.  Bl.  190,  said 
that  tiie  merchant,  ''if  he  abandons,  is  excusei 
freight,  and  he  may  abandon  all  though  they  are  no 
all  lost.**  This  is  correct,  if  instead  of  ''  abandon 
be  read  '^  decline  to  accept,**  because  it  is  clear  tha 
when  the  goods  have  not  been  carried  all  the  wa^ 
the  merchant  need  not,  in  order  to  prevent  a  liabilit; 
for  freight  pro  rata,  give  up  the  property  to  th 
shipowner ;  and  abandonment,  in  maritime  law,  in 
volves  a  giving  up  of  the  property.  Little  difficult; 
exists  in  applying  the  above  test  where  the  carg< 
upon  arrivid  is  deficient  in  quantity.  Where  th* 
cargo,  without  loss  or  destmction  of  any  part,  ha 
become  accidentally  swelled  (GiUson  v.  Sturqe,  V 
Ex.  622),  or  perhaps  diminished,  as  by  cbryin] 
r Jacobson's  Sea  Laws,  book  3,  c.  2,  p.  220)  freigfa 
(usage  of  trade  apart)  is  payable  upon  the  quantit; 
shipped,  because  that  is  what  the  contract  refers  tc 
The  Spanish  Ck)de  of  Commerce  makes  a  distinctioi 
between  decrease  and  increase.  Article  787  provide 
that  the  entire  freight  shall  be  due  for  goods  whicl 
are  deteriorated  or  diminished  by  accident  withou 
fault  (com  fortuito)  by  intrinsic  defect,  or  by  th 
bad  quality  and  condition  of  the  packages.  On  th* 
other  hana,  article  791  enacts,  that  if  the  mcrchan 
disc  is  increased  in  bulk  or  weight  by  natural  causei 
the  merchant  shall  pay  freight  in  proportion  to  th 
excess.  In  the  case  of  an  actual  loss  or  destructioi 
by  sea  damage  of  so  much  of  the  cargo  that  n* 
substantial  part  of  it  remains ;  as,  if  sugar  in  matf 
shipped  as  sugar,  and  paying  so  much  per  ton,  i 
washed  away,  so  that  only  a  few  ounces  remain 
and  the  mats  are  worthless,  the  question  would  aris 
whether,  practiodly  speaking,  any  part  of  the  carg 
contracted  to  be  carried  has  arrived.  Such  a  caa 
seems  to  be  within  the  principle  of  the  French  ordi 
nance,  and  the  second  clause  of  art.  310  of  the  Code  d 
Commerce,  though  they  are  both  in  terms  confine 
to  the  case  of  liquids  where  all,  or  nearly  all,  ha 
leaked  out,  so  as  to  include  molasses,  but  not  sugai 
Pothier, "  Sur  la  Charter-partie  **  (4th  vol.  of  Pothicr' 
Works,  by  Bugnet,  p.  404)  deals  with  these  as  case 
in  which  the  thing  contracted  to  be  carried  ha 
perished  before  arrival.  The  Spanish  Code  of  Cora 
merce,  art.  7ViO,  aiXex  ^ixvwitvasL  ^^^  ^^c  shipownc 
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C  B.]                              TwB  BuBMjuuMK  Tklbosaph  Compact  v.  Dixok.  [C.  B. 

«iaiiotbecoinpdled  to  lecdve  the  cargo,  whether  Wednesday,  Jan,  20,  1864. 

dumged  or  not,  in  payment  ot  the  freight,  arbitra-  ^      ^                  ^                  ^                  -^ 

lily  laid  down,  as  to  liquids  of  which  more  than  Ti»  Submarine  Telegraph  Company  v.  Dixon. 

Jaif  has  been  lost,  that  the  merchant  may  abandon  Submarine     telegraph— Liabilitu    of   sftipowuen  for 

iw  the  freight.    A  reference  to  these  provisions  is  dMuatje  done  to  the  cabh^NegHgence. 

•mti^  toshow  that  the  task  of  finding  an  uniform  j„  „„  action  for  damage  done  through  negligence  to  the 

ink  in  ^ern  commercial  Uw  is  at  present  impDS-  telegraphic  cabfe  of  the  pits,  by  reaJi  of  its  being 

Bbk;    Where  the  quantity  remainsuncAanged,  but  j^^J^  ^„j  ^^  f,   J  anchor  fro^n  the  defU.*  shi^ 

^  «  Aunage  the  goods  have  been  detenomted  the  Jejls:  pleaded  tlJt  they  were  aliens,  and' that  thiir 

m^ipishty,  the  quMtwn  of    idenUty  arises  in  a  ^^ssettoas  more  than  three,  miles  from  the  seashore  of 

Mrat  form  ;  as,  for  instance,  where  a  valuable  £„gfa„d  and  out  of  the  jurisdiction,  and  that  in  the 

lietove  has  amved  as  a  piece  of  spoilt  canvas,  cloth  usual  and  ordimry  course  of  navigation  the  slap  had 

ID  ngs,  OT  crw*ery  m  bn>ken  shreds,  iron  aU-or  occasion  to  cast  anchor  and  afterwards  got  it  up  again^ 

Jimott  all— rust,  nee  fermented,  or  hides  rotten.  „,^  ,^„^  ^  „^^      witJioutany  default  of  the  dejU\ 

k  toCh  chisses  of  cas«,  whether  of  loss  in  quantity  „„^  •„  ^„^^„„,^  L-^,^  effect  of  the  winds  andwaves 

«Gbaiige  in  quahty,  the  proper  course  seems  to  be  „,^  ,.^^/  ^^„^^  thfcable,  and  became  entangled 

Zl!^  ^**^^J'?'^"  from  the  terms  of  the  ,-,,  ,7^  ^^^  ,^„^  necessarily  a  little  injured;  and  that 

<«^  constaTied  by  mercantile  u««ge,  if  any,  ^^  ,„,,  „^  ^       ^^  ,,,^^2  ^^  .^,v/o«  mui  existence 

wbit  was  the  thing  for  the  carm^  of  which  freight  ^f  ^j,^  ^y   ^f  ^f^-^^  ff^  ^^j^^^  ^„^  ^^j^^f  ,^„^^„^ , 

VM  to  be  paid,  and  by  the  aid  of  a  jury  to  deter-  ^              ^  -'                    -'                    ^  ^ 
mine  whether  tl 
it,  has  substantially 
thoQ^  damaged, 

my  terms  of  th^  «^«».  ««.•  -^^^  .^  ,  «»«•  *..^  ^M«,»kAvu  ,-           , 

d  fortnitoas  damage  must    be    settied  with  the  ^^  flamagt  them. 

udenniters,  and  that  of  culpable  damage  in  a  dis-  Declaration,   for   damaging  a    submarine   tele- 

tioct  proceeding  for  such  damage  against  the  ship,  graph  cable  laid  down  within  three  miles  from  the 

<i|itaiii,  or  owner.  There  would  be  apparent  justice  shore. 

iniUowing  damage  of  the  latter  sort  to  be  set-off  or  The  second  count  was  the  same  as  the  first,  only 

deducted  in  an  action  for  freight ;  and   this   is  varying  the  distance  from  thr^  to  eight  miles  from 

•iDoted  in  some  (at  least)  of  the  United  States :  (1  the  shore. 

^moBA  on  Merc.  Law,  172,  n.)    But  our  law  does  Demurrer  and  joinder  to  first  and  second  counts. 

KK  lUow  deduction  in  that  form,  and  as  at  present  Fifth  pica,  as  to  the  said  first  coimt,  that    the 

•Muttered,  for  the  sake,  perhaps,  of  speedy  set-  cable  was  lying  more  than  three  miles  from  the  sea- 

•tltMat  of  freight  and  other  liquidated  demands,  shore  of  England,  and  therefore  out  of  the  realm, 

it  iS«ds   the  injured  party  a  remedy  by  cross-  that  the  vessel  was  and  is  a  Swedish  vessel,  and  not 

•^ctioii  oilv:   (^Davidson  v.  Gwynne^  12  East,  381 ;  subject  to  the  laws  of  England ;  and  that  the  anchor 

^HM  r.  UaU^  1  UurL  &  N.  831 ;  Slteils,  or  Sheilds,  was  cast  in  the  regular  course  of  navigation,  and  that 

^•Huia,  4  Camp.  119 ;  6  Taunt.  60  ;  the  judgment  in  consequence  of  the  effect  of  the  wind  and  waves 

•d  hAe,  B.,  in  Mondel  v.  Steele^  8  M.  &  W.  858 ;  upon  the  vessel  dragged  and  became  entangled  with 

Tk  Dm-  Frohcisco,  6  L.  T.  Rep.  N.  S.  183,  per  Dr.  the  part  of  the  cable,  and  that  on  getting  up  the 

•Iflihington.)  It  would  be  unjust,  and  almost  absurd,  anchor  it  became  necessary  to  disentangle  it  from 

^vitbont  regard  to  the  comparative  value  of  the  the  cable,  and  that  in  so  doing  it  was  necessarily  a 

^iht  and  cargo  when  uninjured,  the  risk  of  a  little  dragged  and  injured ;  and  also  that  there  waa 

>Micantile  adventure  should  be  thrown  upon  the  no  buoy  or  mark  of  any  kind  to  show  the  spot  in 

'liilKnnier  by  the  accident  of  the  value  of  the  cargo  which  the  cable  was  lying,  which  was  at  the  bottom  of 

^'^  a  little  more  than  the  freight,   so   that  a  the  sea  and  incapable  of  being  seen,  and  the  place 

^^omg  damage,  much  less  than  the  freight,  would  and  position  and  existence  thereof  was  wholly  un- 

^nce  the  value  to  less  than  the  freight ;  whilst,  if  known  to  the  dcfts.  and  their  servants  having  the 

the  cargo  had  been  much  more  valuable,  and  the  management,  direction,  and  control  of  the  said  vessel 

<lttnage  greater,  or  the  cargo  worth  a  little  less  and  anchor. 

te  the  freight,  and  the  damage  the  same,  so  as  to  The  ninth  plea  to  the  second  count  was  to  the 

^  a  greater  proportion  to  the  whole  value,  the  same  effect  as  the  fifth  plea  to  the  first  count, 

height  would  have  been  payable,  and  the  merehant  A  replication  to  this  plea  averred  that  def  ts.  had 

^  been  put  to  his  cross-action.    Yet  this  is  the  means  of  knowledge  of  the  existence  of  the  cable, 

foodonon  we  are  called  upon  by  the  deft,  to  affirm  and  where  it  lay,  and  it  was  through  the  careless- 

ghii  favour,  involving  no  less  than  that  damage,  ness,  negligence  and  want  of  ordinary  or  any  care  of 

^owerer  trifling,  if  culpable,  may  work  a  forfeiture  the  defts.  and  their  said  mariners  and  servants  that 

^tbe  entire  freight,  contrary  to  the  just  rule  of  our  they  did  not  know  of  the  position  and  existence  of 

^1  bx  which  each  party  bears  the  damage  result-  the  cable ;  that  the  anchor  was  not  cast  and  got  up  in 

^  from  his  own  breach  of  contract,  and  no  more,  the  due  course  of  navigation,  and  that  it  was  through 

^  case  above  supposed  is  not  imaginary;  for  it  has  the  carelessness  and  mismanagement  and  culpable 

^ctuUy  occurred  on  many  occasions,  and  notably  want  of  knowledge  of  the  defts.  that  the  grievance 

|9<A  the  cessation  of  war  between  France  and  Eng-  occurred. 

w  in  I7i8,  which  caused  so  great  a  fall  in  prices  Third  replication  to  so  much  of  the  fifth  plea  as 

^  file  agreed  freight  in  ^nany  instances  exceeded  alleged  the  grievances  to  have  been  committed  out 

^  Tilue  of  the  goods.    The  merchants  in  France  of  the  realm,  the  pits,  averred  that  one  end  of  the 

*OQgfat  a  remission  of  freight  or  the  privilege  of  telegraphic  cable  was  fastened  to  the  soil  of  the 

^t^ttdoment,  but  in  vain :  (2  Boulay-Paty,  Cours  de  county  of  Kent,  and  carried  thence  across  the  sea- 

<fe  Droit  Commercial,    485,  48G.^     It  is  evident  shore  of  the  county  unto  and  into  the  sea  abutting 

^oonfjtk  from  this  review  of  the  law  that  there  is  thereon,    and  the  part  injured  was  within  three 

neither  authority  nor  sound  reason  for  upholding  marine  miles  of    Uie    seashore  and  coast  of  the 

^  proposed  defence.     The  plea  is  naught,  and  county  of  Kent. 

^Kremust  be  judgment  for  the  pit.  And  by  way  of  new  assignment  the  pits,  alleged 

Judgment  for  the  pit,  that  the  part  of  the  cable  injured  was  witliiu  tlirce 

miles  of  the  shore,  and  XYvaX  ^<i\V%,  ^«^  VoLVsrsas^ 

and  had  express  notice  oi,  mmV  n?0\  VxtfSHi^^'t  "^'^"tk 
tion  and  existence  ol  \Yv^  ^\i\%,  axksl  ^«t^  ^«i«A. 
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and  ciuiioned  tlwt  they  wouUl  injurt;  the  i 

that  the;  tucd  unncceisary  force  in  ili»entatigling 

the  inchor  and  cable. 

There  were  siinilBr  rcpllcatioDS  and  new  asugn- 
menta  to  the  nintti  pica. 

DemiuTGr  and  joinder  to  nbove  ivplicatioiia  and 
new  auiKDment>.^Aiid  a<  to  >o  much  of  the  fifth 
ple«  as  pul>  in  iaaue  the  realm,  dominion,  Mve- 
reigntf  and  juriadictioa  of  our  Lady  the  (Joeea  in 
and  over  the  mid  high  ara*,  and  allcgei)  that  the 
dettk  were  aliens  domiciled  in  and  lubject  to  the 
lawa  of  Sweden  and  not  to  the  laws  of  England,  and 
that  the  ship  waa  a  foreign  ship  on  a  foreign  voyage, 
and  puts  in  issue  the  dcft.'s  liability  to  anairer  in 
thia  court  in  respect  of  the  gricvancca  in  the  first 
count  mentioned,  the  pits.  My  that  the  said  fifth 
plea  is  bad  in  inbataoce. 
Joinder  in  demurrer. 

There  were  like  demnrrtaa  and  jmnders  to  the 
ninth  plea  to  the  aecond  count. 

Rodi/orl  Chrke,  for  the  pits.,  contended  that  per- 
•on*  using  a  highway  were  bound  to  use  doe  care  so 
M  not  to  damage  anything,  and  tliat  the  defta.  were 
liable,  as  they  had  shown  that  they  were  acting 
negligently ;  nnd  as  to  the  quealion  of  their  haring 
no  notice  of  the  cable  being  there,  it  was  a  point  for 
the  jury  to  decide ;  and  CTcn  if  they  had  no  notice 
when  they  cast  anchor,  yet  they  had  no  right  to 
allow  their  anchor  to  drag  along  the  bottom,  and 
then  to  CBrelesaly  pull  it  up,  and  so  daniage  the 
cable.    He  refeiral  to 

Wgoit  T.  ITairitcm,  8  B.  &  Ad.  8Tt ; 

Chadieid:  v.  Trmcer,  6  Ring,  N.C-  1 ; 

Dodd  T.  BohKe.  1  A.  &  E.  493 ; 

Ti,  Mayor  o/Cofc/itMttTr.Broate,  7  (IB.  aaS; 

Batterfiddy.  Foirater,  II  E.  60. 
(He  was  stoi^nd  by  the  Court.) 

AnAibald{Bm:iHaad  ImA,  Q.C.  with  hjm)  con- 
tended that  the  direc^on  was  bad,  aa  it  discloced  no 
imperatiTe  duty  on  the  defCs. ;  and  that  it  is  not 
annlcient  to  aver  negligence  nnleia  some  breach  of 
duty  ia  shown.    He  cited 

itttcaffe  V.  Jlrtiirinjlon.  11  Eic.  267  ; 

SoulicDlt  T.  SlanJtg,  1  U.  £  N.  2*7  ; 
Wiilt  V.  Cri'm  10  Ex.  312 ; 

HamoHd  V.  Ptartoa,  I  Camp.  filG  ; 

TheSarmiia,  1  V.  Lush.  410;  6L.T.Hep.N.S.  6; 

Ditim  V.  PoakM,  81  L.  J.  191,  q.  B.  i  6  L.  T. 
Bep.N.  S.2:M; 

Cixc  V.  BuHiidgt,  H2  L.  J.  89,  C.  P. 

Eble,  C.  J. — I  am  of  opinion  that  the  declaration 

which  charges  the  deft,  by  rt«son  of  his  negligence 

with  damaging  the  cable  of  the  pits,  li  good.    1 

e,  for  the  purpose  of  this  action,  that  the  bottom 


indicia]  notice  of  there  being  submarine  cables, 
tbey  are  named  in  Acts  of  Parliament,  and  are 
known  by  every  one,  to  belying  at  the  bottom  of  the 
•ea.  The  pits.,  in  my  opinion,  had  a  right 
the  bottom  of  the  sea,  and  to  place  cables  there  for 
the  purposes  of  telegra^diic  commnnication,  and  the 
defL  had  also  aHghttntni'TenethCEUrfaceof  the  sea 
for  the  ordinary  purposes  of  navigation,  and  to  let  go 
his  anchor  if  the  need  of  navigation  required  it.  In 
this  case  the  two  rights  happened  to  conflict ;  the 
pit',  {woperty  was  damaged  and  their  right  violated 
by  the  deft.  breaUng  their  cable  with  his  anchor ; 
hut  the  deft,  says,  "  I  am  not  answerable,  because  I 
had  a  right  to  navigate  my  ship  in  the  way  I  did, 
and  to  let  go  my  anchor ; "  the  pita.'  answer  to  which 
is,  "  You  might  have  had  that  right,  bnt  yon  were 
bound  to  exereise  that  right  with  due  care  and  skill, 
and  you  had  no  rijditi  by  your  negligence,  to  damage 
my  property."  The  whole  case  turns  upon  that 
trird  "negligence.  "  and  after  this  argument  it 
«Mm*  oieM-  to  me  ttutt  the  detu  i«  liable  if  there  wm 


negligence ;  that  i^  if  the  cable  would  not  h 
broken  had  the  deft,  used  due  earo  and  skil 
a  person  is  bound  to  use  due  care  towards 
who  has  conflicting  rights,  I  think  the  din 
good,  and  1  think  the  plea  is  good  alan.  1 
cnsBion  has  been  a  profitable  one,  as  it  w 
the  question  clearly  before  the  jury.  T 
further  says,  '■  1  was  exercising  my  right  of 
tion,  and  1  let  go  my  anchor,  and  the  dan 
iplain  of  was  causeil  by  your  not  putting 
and  therefore  I  am  not  responsible,  as  1 
notice  or  knowledge  of  the  cable  being  the 
there  ia  no  notice,  a  man  who  ia  navigating  ' 
care  and  akill  ia  not  responsible,  but  here  ' 
assignment  in  effect  tlaversea  the  ]ilea,  and 
deft,  had  notice,  and  that  he  did  not  use 
and  skill.  Now  it  appears  lu  me  Chat,  althi 
defts.  acted  in  the  lawful  enjoyment  of  a  ri( 
have  exercised  that  right  negligently.  If  I 
uacd  the  care  and  skill  which  they  were  I 
use,  the  mischief  would  not  have  happened. 
person,  knowing  that  another  has  claims  wl: 
flict  with  his  own,  carelessly  forgets  thei 
almost  gnllty  of  wilful  injury.  The  dec 
therefore,  in  my  o]rinion,  is  good,  and  the : 
ninth  pleas  are  also  good.  \Vith  regard  to  I 
ment  that  the  dainage  arose  from  the  [ 
having  placed  a  buoy  over  Che  cable,  and 
defts.,  without  notice,  could  not  be  Teaponil' 
argument  cannot  be  admilted.  If  Uiei« 
notice,  a  man  navigating  with  duo  care  I 
vonld  not  be  liable.  But  the  new  assign 
effect  traverses  the  jdea,  and  alleges  that  tl 
no  due  care.  If  the  dcfla.  had  no  knowlcc 
had  at  leastthe  means  of  knowledge;  and  if 
be  taken  away,  the  declaration  and  new  oas 
are  good.  It  has  been  said  that  if  the  ve 
been  damaged  hy  the  cable  the  owners  mi) 
been  sued.  If  such  had  liappencd,  the  same 
would  hare  arisen  as  does  here ;  and  if  it  I 
tried,  the  jury  would  be  directed  to  say  wh 
not  the  jdlB.  had  laid  down  buoya  with  t! 
caution,  in  order  that  other  persons  might  I 
means  of  avoiding  the  damage. 

WiLl.luis,  J. — I  am  of  the  same  opinio! 
think  the  declaration  is  good,  as  it  raises 
atantial  question  in  the  case.  With  re^ipec 
new  osaignment,  I  am  witling  to  treat  it  oa  a 
of  the  pleas,  although  it  is  somewhat  o[)pos( 
view  of  what  was  the  object  of  a  new  assigl 
WiLLEB,  J. — I  am  of  the  same  ojHnion, 
matter  complained  of  took  place  on  the  hi 
the  pits,  may  support  this  action.  A  pers 
gating  a  vessel  must  navigate  her  in  such 
that  she  shall  not,  by  the  negligence  of  h 
damage  the  property  of  others.  So,  if  any  < 
mentioned  in  the  charts  of  the  ports  whic 
visits  as  lying  at  the  bottom  of  the  sea,  u 
captain  has  not  these  charts  on  board,  or 
them,  docs  not  choose  to  use  them,  he  mui 
thelcsB  do  no  honn  to  that  object.  But  the 
the  persons  to  take  these  matters  into  consi 
as  they  are  really  more  questions  of  fact  t 
The  declaration,  therefore,  appears  to  me  to 
and  so  do  the  fifth  and  ninth  pleas.  The  t 
fourth  replications,  however,  are  bad,  as  thej 
a  part  al  the  plea  which  does,  in  our  ji 
appear  to  be  material.  But  as  to  the  nev 
ment,  I  cannot  bnt  agree  with  my  brother ' 
that  the  meaning  to  be  put  upon  it  is  a 
unnsuaL 

Judgment  for  p/li.  ox  iUm«mni  to  npF  m 

and  for  dejia.  upon  tht  dtmurrfri  to  , 

nialk  pleoM  and  third  and Jiturth  rfplirai 

Attorneys  for  pits,,  £>in'iisi,  iSan,  Campbeilm 

for  deft.,  &»«■.        
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Ex.  Ch.]       Tmi  Calcutta  akd  Bubhah  Steam  Navioatioit  Company  v,  Db  Mattos.        [Ex.  Cu. 


Icported  by  Jomr  Tuoxrsov,  £aq.,  Bairliter-At-Law. 
EBSOB  FBOM  THE  QUBEN*S  BENCH. 

Feb,  2  and  S,  1864. 

(Before  Eble,  C.  J.,  Williams,  J.,    Mabtin,  B., 
WiLLEs,  J.  and  Channell  and  Figott,  BB.) 

Thk  Calcutta  and  Bubmah  Steam  Natioation 
Company  r.  Db  Mattoh. 

DbKattos  V,  The  Calcutta  and  Bubmau  Steam 
Navioation  Company. 

Cctttntrt'-TranM/er  ofpropertu — Bill  o/fadina — Policy 
of  insurance — Non-delivery  of  the  (joods, 

BfwritteM  contract  A.  agreed  to  supply  B,  with  1000 
Ami  of  coals  delivered  at  Rangoon  alongside  croflf 
ittamer,Jloatina  depdt^  or  piers,  as  directed  by  Jb.'s 
jaU  there;  the  price  to  be  ios.per  ton  of  20  cwt,, 
ddivtred  at  Rangoon.  Payment,  one-half  of  invoice 
voAie  2gf  biO  at  three  months,  on  hatiding  bills  of 
hdi»g  mtd  policies  of  insftrance  to  cover  the  amount, 
vis  cash  under  discount  at  the  rate  of  H  per  cejut.  at 
'Vt  option,  die  balanee  by  BJ's  itangoon  agenfs 
inJU  on  B.  in  London,  on  completion  at  Rangoon  : 

^omr^ngbf  s^ftped  1166  tons  of  coal,  and  handed 

fkh^  of  lading  and  a  policif  of  insurance  to  B,, 

«fe  paia  half  the  invoice  pnce,  less  discount.    In 

an^piaiee  of  foul  weather,  part  of  the  coals  were 

out  mperbotati,  and  the  ship  so  damaged  cu  to  be 

•iMi  to  proceed.     The  captain  chartered  another 

^>fnd  and  forwarded  the  residue  of  tlie  coals,  850  tons, 

t^Bsagoon,     On  the  ship*s  arrival  there,  delivery  of 

*««i&  was  refused,  unless  B,'s  agent  paid  the 

ff^   which  he  declining,  the  coaU  were   sold  by 

•etii^  and  bought  by  BJs  agent : 

Bf^pfErk,  C\  J,,  Williams  and  Willes,  JJ.,  and 
^^  B,  (^Martin  and  Pigott,  BB,  dissenting), 
^ik property  in  the  coals  passed  to  B.  on  their  ship- 
■J«rf handing  over  by  A,  of  the  bill  of  lading  and 
fdiaj  of  insurance  to  B, : 

*^^firther,  that  A,  could  not  recover  the  unpaid 
*J^o/*M4!  invoice  price,  as  no  delivery  took  place 
■xfer  Me  contract : 

^^  httly,  (  Williams,  J.  dissenting),  that  B,  could  not 
'ww»'/rt»«  A,  the  moiety  paid,  as  A,  had  partially 
f^firmed  his  part  of  the  contract,  and  thejxtrties  could 
^oepuiin  statu  quo, 

&it)r  upon  a  judgment  of  the  Court  of  Q.  B.  on 
«*oU«>iring 

SPECIAL  CASE. 

The  first-named  action  was  brought  by  the  pits,  to 
2^]|W  damages  from  the  deft,  in  respect  of  the  non- 
*»][wy  by  the  deft,  of  certain  coal  he  had  contracted 
wddiTer  to  the  pits.*  agent  at  Rangoon  under  the  cir- 
Jipances  hereinafter  stated,  and  also  to  recover 
Jjafrom  the  deft,  the  sum  of  1295^1  11».  Id,  paid 
2^  pits,  to  the  deft,  under  the  circumstances 
yoasfter  set  forth,  with  interest  at  5  per  cent,  from 
«BoUi  July  1800. 

jn»e  action  secondly  named  was  brought  by  the 
P«.  to  lecoTer  from  the  defts.  the  sum  of  1311/.  16s., 
^^the  balance  of  the  contract  price  of  the  coal 
^'O'Emifter  mentioned,  together  with  interest  at  5 
^  cent,  from  the  day  when  the  balance  ought, 
Jjwriing  to  contract,  to  have  been  paid,  and  which 
w  diiiiied  to  be  due  to  him  under  the  circum- 
H^noes  hereiiiaf ter  set  forth,  or  to  recover  the  value 
^  the  850  tons  of  coal  bought  by  the  company  at 
^ugooa  as  hereinafter  mentioned. 

Both  the  company  and  De  Mattos  carry  on 
ovi^DeM  in  London.  In  May  1860  De  Mattos  con- 
^victed  with  tbe  company  to  supply  them  with  1000 
!«•  of  ooola  under  the  contract  contained  in  the 
^DUoviiqr  lettefv>-  | 


London,  Ut  Maj,  1860. 

Gentlemen, — I  tun  prepared  to  supply  toot  company  with. 
1000  tons  of  any  of  the  flrat-cloBa  steam  coals  on  the  Adimralty 
list,  at  my  option,  delivered  OTer  the  ship's  side  Rangoon,  at 
4Ss,  per  ton  of  20  cwt,  Uie  same  to  be  shipped  within  three 
months  of  the  date  of  acceptance  of  this  offer;  payment  of 
one-half  of  each  invoice,  value  in  cash,  oa  handing  your  billa- 
of  lading  and  policy  of  insurance  to  cover  the  amount,  and 
balance  by  lilce  payment  upon  delivery.  Whilst  holding  tbia. 
contract,  it  is  of  course  understood  as  customary  that  yon  do- 
not  enter  into  any  engagement  with  any  other  parties  for  this- 
port  that  would  involve  a  detrimental  competition.  Are  you. 
open  for  Moulmein  ?    Awaiting  your  reply,  t  am,  ftc, 

w.  N.  Db  Mattos. 

The  Calcutta,  Ac.  Company  (limited). 

W.  N.  De  Mattos,  Esq. 

London,  4th  Blay,  186a 
Sir, — In  reply  to   vour  letter  of  the  Ist  inst.,  I  am  now- 
authorised  by  the  directors  to  accept  your  tender  for  the 
coals  on  the   following  terms,    vis.  that  yon  supply  our- 
company  with  1000  tons  of  first-class  steam  coals  on  tha 
Admiralty  list,  the   selection   of  the  particular  descriptioa 
to  be   at  the    company's  option,    delivered    at    Bangoon, 
alongside  craft,   steamer,  floating  depot,  or  pier,   as  tomy 
be  directed  by  the  company's  agent  of  that  port    The  coals  to 
be  shipped  in  whole  cargoes,  or  iu  quantities  of  not  less  thast 
400  tons,  half  the  quantity,  say  fiOO  tons,  to  be  shipped  not  later- 
thon  loth  June  proximo,  and  the  remainder  all  in  that  month.. 
The  price  to  be  4£t.  per  ton  of  20  cwt,  delivered  at  Bongoon, 
payment  one-half  of  each  invoice,  value   by   bill  at  diree 
months,  on  handing  bQls  of  lading  and  policy  of  insurance  to* 
cover  the  amount ;  or  in  cosh  under  discount  at  the  rate  of 
6  per  cent  per  annum,  at  your  <^tion ;  and  the  balance  ia 
cosh,  at  the  current  rate  of  exchange,  on  right  deliveiy  at 
Bangoon.    Bespecting  the  obligation  to  which  vou  would  bind 
our  company  not  to  enter  into  engagements  with  other  partleti 
for  the  sliipment  of  coals  to  Bangoon,  whilst  yon  hold  thiS' 
contract,  it  can  only  be  understood  to  refer  to  other  partiee  la. 
London.    I  shall  be  obliged  by  your  letting  me  know  as  sooa 
as  possible  if  you  agree  to  the  above  terms. — I  am,  &c., 

Chaklxs  Bxixbb,  Officiating  Secretary. 

London,  fith  May,  186a 
diasL  Beiner,  Esq.,  Officiating  Secretary. 
Sir, — With  reference  to  your  letter  of  the  4th  Inst..  I  nola 
and  confirm  its  contents,  with  the  following  exceptions  :— 
nrat,  that  the  selection  of  coals  under  my  contract  with  yoor- 
compiany  be  at  my  option,  I  always,  insuring  that  the  soma 
be  upon  the  Admiralty  list    Secondly,  that  I  will  undertake 
the  shipment  of  the  whole  quanti^,  vi&,  1000  tons,  by  the 
30th  June,  but  cannot  bind  myself  to  MO  tons  by  the  lOtk 
June;  but  of  course,  my  best  endeavoon  will  be  tosh^ 
some  as  much  earlier  than  these  dates  as  possible.    Thirdly, 
that  the  payment  of  the  balance  of  each  invoice  value,  be 
mode  by  your  Bangoon  agent's  draft  upon  your  company  here 
at  thirty  dajrs*  si^t,  on  completion  of  delivery  of  each  cargo 
respectively.    Fourtnly,  as  regards  fresh  contracts  for  Bim- 
goon  during  the  time  mine  is  in  course  of  fulfilment  it  is  to 
be  agreed  between  us  that  I  am  to  have,  at  any  rate,  the  re- 
fusu  of  any  contract  for  coal  supplies  for  that  part  during 
the  said  thne.— I  am,  &c  W.  N.  Db  Mattos. 


London,  7th  May  186a 
Sir, — ^In  rejdy  to  your  letter  of  the  6th  Inst,  I  have  to  inform 
you  that  the  directors  insist  on  retainiag  at  the  company** 
option  the  selection  of  coals  obtainable  at  whatever  port  jrou 
may  load  the  vessels.  As  regards  fresh  contracts,  the  omly 
restriction  to  wUch  the  directors  will  consent  is,  that  they  wlU 
not  enter  into  any  fresh  engagements  with  other  parties  in 
London  during  the  time  that  you  hold  the  contract  Unless, 
therefore,  you  are  prepared  to  meet  the  views  of  the  directore- 
as  to  these  two  conditions,  the  negotiations  must  be  broken  ofL 
An  early  reply  will  oblige  yours,  &a, 

CuABLES  Bbbkb,  Officiating  Secretary. 

London,  7th  May  186a 
Calcutta  andBurmah  Steam  Navigation  Company  (Limited). 

Qentiemen, — With  reference  to  your  letter  of  to-day's  date,. 
I  hereby  agree  to  contract  for  1000  tons  of  coals  for  shipment 
to  Bangoon  upon  the  amended  conditions  contained  in  that 
letter.  I  will  ship  part  if  possible  by  the  10th  June,  but  I 
engage  tiiat  the  wnole  quantity  shall  be  shipped  by  the  SOtk. 
June  next — I  am,  &c,  W.  N.  De  Mattos. 

De  Mattos,  for  the  purpose  of  carrying  out  his- 
contract,  chartered  the  ship  Walntn  for  Itangoon, 
but  without  the  company  being  a  party  to  the* 
charter,  and  shipped  on  board  thereof,  in  pursuance 
and  upon  the  terms  of  his  said  contract,  IIGG  tons- 
of  coals  and  delivered  to  the  company  a  bill  of 
lading  thereof,  of  which  the  following  is  a  copy : — 

"  Shipped,  in  good  order  and  well  conditioned,  by 
W.  N.  De  Mattos,  in  and  upon  the  good  ship  called 
the  Waban,  whereof  is  master  for  this  present 
voyage  S.  A.  Hartridg^,  and  now  riding  at  anchor 
in  the  port  of  Cardiff,  and  Viovavd  1q>t  ¥LtiXv^6C3fiR^\V^^ 
tons  of  SwgVMUreveii'NLcnYvyt  %\<iwxv.<j«a\^\!2tf^wfc\»^ 
be  delivcied  in  the  \\\Le  «wA  oi^«t  wA  ^sii^bSissa. 
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Ex.  Ch.]        Tuk  Calcutta  and  BcnucAn  bTEAJt  Navigation  Compaky  r.  De  Mattob,        [Ex  Ch. 


alonfirnde  any  craft,  steamer,  floating  dep6t,  wharf, 
or  pier  where  the  ship  can  be  afloat  at  the  aforesaid 
port  of  Rangoon,  as  the  agent  of  the  charterer  may 
<  direct  (the  act  of  Grod,  the  Queen's  enemies,  fire,  and 
-all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatsoever   nature  and 
kind  soever  excepted)  unto  the  agent  of  the  Calcutta 
^«nd  Burmah  Steam  Navigation  Company,  or  to  his 
iusigns.    The  ship  to  be  discharged  in  regular  turn 
at  the  rate  of  not  less  than  80  tons  per  working  day 
{weather  permitting),  and  when  required   by  the 
•charterer's  agent,  such  extra  quantity  as  may  be 
practicable,  and    if    not  discharged  in   the    time 
above  specijfled,  demurrage  to  be  paid  at  the  rote  of 
4dL  per  ton  register  per  diem.    Freight  for  the  said 
goods  to  be  paid  by  the  charterer,  as  per  charter- 
party,  with  average  accustomed.  In  witness  whereof 
.the  master  or  purser  of  the  said  ship  hath  affirmed 
to  five  bills  of  lading,  all  of  this  tenor  and  date,  the 
one  of  which  bills  being  accomplished,  the  others  to 
atand  void.— Dated  in  Cardi£F,  29th  June  186U. 
"  Weight  unknown  to  S.  A.  Hartridgc." 
The  charter-party  was  dated  London,  May  18, 
I860,  and  was  between  S.  A.  Hartridge,  master  of 
.the  Wabau,  and  De  Mattos,  for  a  full  cargo  of  coals 
4  to  be  loaded  at  Cardi£F,  and  to  proceed  to  Rangoon, 
Moulmcin,  Singapore  or  Fenang,  at  charterer's  op- 
tion, orders  to  be  given  on  signing  of  bills  of  lading, 
•or  so  near  thereto  as  she  may  safely  get  and  deliver 
•the  same  alongside  any  craft,  steamer,  floating  deput 
or  pier,  where  she  can  float  as  onlere<l  by  the  con- 
cignee  (the  act  of  God,  &c.  mutually  excepted).  ITie 
.freight  to  be  paid  in  London,  on  unloading,  and 
right  delivery  of  the  cargo  at  and  after  the  rate  of 
40s.  per  ton  of  20  cwt  on  the  quantity  delivered  in 
full  of  all  port  charges,  pilotage,  Bute  dock,  &c. 
KlueSf  and  such  freight  is  to  be  paid,  say  one  quarter 
.at  freighter's  acceptance  at  three  months,  and  one 
•quarter  by  like  acceptances  at  six  months,  from 
'the   final   sailing   of    the   vessel    from   her   last 
port  in  the  United   Kingdom;   the   same    to  be 
returned  if  the  cargo  be  not  delivered  at  the  port  of 
'destination;  the  freighter  to  insure  the  amount  and 
••deduct  the  cost  of  so  doing  from  the  first  payment 
•of  the  freight,  and  the  remainder  by  a  bill  at  three 
jnonths  from  the  date  of  delivery,  at  the  freighter's 
office  in  London,   of  the  certificate  of  the  right 
delivery  of  the  cargo  agreeably  to  the  bills  of  lading, 
less  cost  of  coals  or  fuel  short  delivered,  or  in  cash 
under    discount    at  5  per   cent,   per    annum,  at 
freighter's  option.    The  vessel  to  be  addressfxl  to 
Ihe  freighters  agent  abroad  free  of   commission, 
jMying   2    per   cent,  to  freighter  in  London,   to 
Pilkington  Brothers,  to  whom  commission  of  5  per 
cent,  on  this  contract  is  due,  ship  lost  or  not  lost ;  300^ 
to  be  advanced  in  cash  at  port  of  discharge  on  account 
of  this  freight,  upon  {customary  terms,  against  cap- 
tain's draft  on  freighter  at  ninety  days'sight.    The 
«hip  and  her  freight  are  bound  to  this  venture. 

De  Mattos  also  effected  on  insurance  for  the  sum 

'  of  1400/.  and  handed  the  policy  of  insurance  with 

I  the  bills  of  lading  to  the  company  in  pursuance  'of 

the  contract.     The  policy  was  sent  by  I>e  Mattos 

to  the  company  with  the  following  letter : 

Waban.  Cth  July  1860. 

Dear  Sir,~Herewlth  I  hand  you  Ocean  Marine  policy  for 
.  UML  for  this  ship  as  collateral  security  against  the  amount 
,  payable  by  vou  on  account  of  the  invoice  order,  say  1311A  llit,^ 
receipt  of  which  pleaee  own.— Yonrs  truly, 

W.  N.  Db  Mattos. 

C.  Rolner,  Esq.,  Calcutta  and  Burmah  S.  N.  Co. 

This  was  acknowledged  by  their  secretary  the 
:  same  day,  as  follows : 

5th  July  1860. 
Dear  Sir,— I  beg  to  acknowledge  receipt  of  your  letter  of 
this  day's  date  with  a  policy  of  inHurance  for  1400/.  on  the 
>  cargo  of  coals  per  Waban  to  be  held  as  collateral  security  for 
the  payment  to  you  of  131U  lUs.  on  account  of  the  invoice  of 
'  JibBt  MpxaeDt— Youth  faithfully, 
^■^.XJD^Muto^     Crx4iii^i?ifna«,Qffld.tlng  Secretary. 


The  policy  was,  in  so  far  as  any  qucstioQ  In  tfaii 
case  is  involved,  as  follows : — 

**And  touching  the  adventures  or  perils  of  tb 
seas,  men-of-war,  fire,  pirates,  rovers,  thieves 
jettisons,  lettera  of  marque,  counter-maique,  snrpri' 
sals,  takings  at  sea,  arrests,  restraints,  and  detainen 
of  all  kings,  princes  and  people  of  what  natioi 
soever,  barratry  of  the  master  and  mariners,  and  oj 
all  other  perils,  losses  and  misfortunes  that  have  on 
shall  come  to  the  hurt,  detriment,  or  damage  to  Um 
aforesaid  subject-matter  of  this  insurance,  or  anj 
part  thereof,  and  in  case  of  any  loss  or  misfortune  i 
shall  be  lawful  to  the  insured,  their  facton,  ser 
vants  and  assigns,  to  sue,  labour  and  travail  in  anc 
about  the  defence,  safeguard  and*  recovery  of  th( 
aforesaid  subject-matter  of  this  insurance,  or  anj 
part  thereof,  without  prejudice  to  this  insurance 
the  tharges  whereof  the  insuren  shall  bear  in  pro 
portion  to  the  sum  hereby  insured.  And  it  if 
declared  and  agreed  that  com,  fish,  fruit,  flour  anc 
seed  shall  be  warranted  free  from  average  unlesf 
general,  or  the  ship  be  stranded,  and  that  sugar 
tobacco,  hemp,  flax,  hides  and  skins  shall  be  war- 
ranted free  from  average  under  o/.,  that  all  othei 
goods,  also  the  ship  and  freight,  shall  be  and  an 
warranted  free  from  average  under  3/.  per  cent 
unless  general,  or  the  ship  be  stranded." 

The  invoice  value  of  the  coals  amounted  U 
2G2SL  10«.,  and  the  company  on  the  oth  July  1860 
paid  to  De  Mattos  on  account  of  the  said  coals  tb( 
sum  of  1295/.  11«.  7iL,  being  one-half  the  invoioi 
value  of  the  coals,  less  discount  for  cash  paid  to  D< 
Mattos  by  the  company,  ])e  Mattos  having  exer 
cised  his  option  of  being  paid  the  same  in  cash  lesi 
discount. 

The  ship  Waban  sailed  on  her  voyage  on  the  8tl 
July  1860.  On  the  18th  Sept.  lB(iO  the  ship 
whilst  on  her  voyage,  began  to  experience  verj 
heavy  weather,  which'  continued  down  to  the  18tfa 
on  which  day  the  ship  gave  a  heavy  lurch,  whid 
caused  the  cargo  to  shif  ^  and  it  became  neoeasai^ 
for  the  preservation  of  the  ship  and  the  crew  U 
throw  overboard  a  part  of  the  coals,  and  accordingly 
a  port,  but  no  more  than  was  necessary  for  the  pur- 
pose, was  thrown  overboard.  The  ship,  thou^ 
leaking  badly,  continued  on  her  voyage  till  the  22n( 
Oct.  18G0,  when  the  weather  continuing  very  tern- 
pestuous,  the  ship  still  leaking,  and  the  crew  bein( 
worn  out  and  disabled,  it  became  necessary  for  tht 
preservation  of  the  ship,  her  cargo  and  her  crew,  U 
deviate.from  the  voyage  and  to  proccei^totheislandol 
Mauritius,  and  the  ship  arrived  at  Port  Louis  ii 
that  island  on  the  4th  Nov.  1860. 

On  the  5th  Novi  1860  the  ship  was  properly  sur- 
veyed at  .that  port,  and  on  the  Srd  Dec.  1860  i 
second  survey  was  held,  when  it  was  found  that  thf 
ship  was  wholly  unseaworthy,  that  the  necessai^ 
repairs  could  not  be  done  at  Port  Louis,  and  that 
the  ship  could  not,  consequently,  complete  hei 
voyage.  The  remainder  of  her  cargo  was,  conse- 
quently, discharged,  and  the  master  of  the  shi] 
Waban  rcshipped  850  tons  of  the  coals,  being  i 
portion  of  the  Waban* s  cargo,  on  board  the  United 
States  ship  Alfred  Lamont,  then  lying  at  Fori 
Louis. 

The  following  is  the  bill  of  lading  signed  by  th( 
master  of  the  Alfred  Lamont : — 

'*  Shipped  in  good  order  and  well  conditioned,  bj 
S.  A.  Hartridge,  master  ship  Waban,  in  and  upoi 
the  good  ship  called  the  Ai/red  LatnotU,  whereof  h 
master  for  this  present  voyage  William  D.  Ander 
son,  now  riding  at  anchor  in  the  harbour  of  Fon 
Louis,  and  bound  for  liangoon,  850  tons  of  Caidifl 
steam  coals,  more  or  less,  not  accountable  foi 
weight ;  all  on  board  to  be  delivered,  being  nuurkec 
and  numbered  as  in  the  margin,  and  are  to  Im 
delivered  in  the  like  good  order  and  well  condiUonec 
\  at  the  aiote^ttiOi  v^xx  ol  1^a^\s^\^tJbe  suet  c€  God 
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die  Qneeo'i  enemiet.  Arc  >nd  >U  ererjt  otb« 
togen  Mad  acridents  of  the  km,  riven  and  dbtI- 
pUoltt  of  whBtercr  nature  Mill  kind  loeTer  (riik  of 
Mil  ntMXMM  ihips  afe  liable  to  excepted)  unto  the 
ipidi  of  the  Calcntu  and  Burmah  tttcain  Narifta- 
tigoOompanr,  or  to  their  aaiifrii.  Fieifcht  for  the 
■nd  loadi  to  be  paid  in  cath  on  right  deiiverj  ol 
aqn,  It  St.  5*.  per  tan,  frith  primaffe  and  average 
ttattaated." 

In  the  margin  of  this  bill  of  Udlng  wai  this 
tt^alition:  "Tbeship  tobediachonted  in  regular 
tm  U  die  rate  (tf  not  leaa  than  forty  tons  per  day; 
itner  that  time,  llMl  per  day  demurrage  for  erciy 
&j;  lUp  free  fmm  comniiaiion."  The  coat  and 
fifaiNi  of  diacharglng  the  coal  from  the  Wabaa 
■diMUpfing  850  torn  on  board  the  A/fnd  Jjjmoiil 
wmted  to  597/.  6«.  'Ihe  master  of  the  Wahan 
M^  naable  to  raiac  that  amount  in  any  other  way, 
«U  m  ton*  ot  the  ccal,  part  of  the  Wabiui't  canto, 
M  Pact  Looto,  which  reaUsed  ajlL  14<.,  and  he 
if  a  bill  for  the  balance  (including  inteieit 
ftmon),  Ti*.  for  i87i  7».  id.,  upon  De  Matto*,  of 
itnch  be  adviaed  De  Mattoa  by  letter  dated  the  5th 
fA.  1B6I.  The  company  were  not  parties  or 
Iririo,  not  waa  De  Mattoa,  to  any  part  of  the 
tnmction  above  detailed,  which  occurred  between 
tb  ^  July  ISGO  and  the  Cth  Feb.  18G1.  De 
Mittc*  refoaed  to  accept  or  pay  the  al>ore  bill  for 

"^K  Alfifd /jimtrnt  arrived  at  IlangooD  on  or  about 
ftt      flayof  I8C0   with  Hie  (aid   cods  on 

™ri.  Theae  coals  were  by  the  captain  of  the 
i(M  Lamoal  offered  to  Ihe  company's  agent  at 
■npon.  but  the  captain  of  the  Al/rtd  Lammt 
iMtd  freight  at  the  rate  of  21.  ia.  per  ton  before 
■  ■nUmakc  delivery  of  the  said  coal*;  wheie- 
IptteMid  agent  of  the  company  refused  to  pay 
w*ijfr«ght,andthc  said  coals  were  by  the  dlrec- 
<■"<(  the  captain  of  the  said  barque  Al/rtd  /.amanl 
PjTfaf  sale  by  public  auction,  and  sold  at  Itangoon. 
<**ate  was  condnctcd  in  the  manner  In  which 
"JBiJj'  auction  in  that  counlr>-  are  usnally  con- 
■Med,  and  at  the  sale  so  conducted  the  agent  of  the 
^iWy  at  Hangonn  became  the  boiiajiiie  purchaser 
■  OK  coals  on  behalf  of  the  company  at  the  price  of 
l'^  per  Ion  (there  being  no  competition  for  coal  in 
^  large  quantities,  and  the  said  price  being  the 
™  Uut  could  iio  gut).  Ho  port  of  tho  said  cargo 
^IIK  tons  of  coal  shipped  to  Rangoon  by  the 
"mi.  anil  mentioned  in  the  ssid  bill  of  Iwiiiig,  was 
•J'jIeUtered  to  the  company,  or  to  any  agents  of 
l^iti,  U  Rangoon,  save  as  nfoi««aid,  but  USD  tons 
"Ux  said  cargo  did  come  into  possession  of  the 
^>puy  and  their  agent  at  Kangoon  in  the  manner 
•fawaid. 

Jfle  Court  was  to  be  »t  liberty  to  draw  any 
^■WBCe  of  fact  and  to  direct  any  amendment  in 
**  tssB  necessary  for  detcnnining  all  questions 
™ten  the  company  and  De  Mattos. 
"t  questions  for  the  opinion  of  the  Court  were : 
i-  Whether  tlie  company  are  entitled  to  recover 
^  from  De  Mattos  the  moneys  so  paid  by  them 
'"^Ue  Mattos  on  account  of  the  said  coals,  together 
j™intevst  at  the  rate  of  5  per  cent,  per  annum 
"»n  the  5lh  July  18C0. 

*■  Whether  the  company  are  bound  to  pay  Do 
"Itcis  Ihe  contract  price  of  the  said  Hjl)  tons,  to- 
*"'*'  with  or  without  interest  at  15  per  cent.,  less 
^1  snd  if  any,  what  deductions. 

1  Whether  Dc  Mattos  has  any  and  what  claim, 
*■']  for  what  amount,  against  the  company,  in 
'<9ttt  of  the  sale  to  and  purchase  by  them  of  the 
'"b  at  Rangoon,  as  above  set  forth. 

'a^ment  was  lo  be  entered  in  both  actions  ac- 
**tt)|t  to  the  judgment  of  the  court,   and  for  such 
*aant  aa  the  court  might  determine. 
"*         e  wu  argued  in  the  Court  of  Q.  B.  in 
w  Tma  ises,  and  the  Court,  after  taiciDS 


fn  the  coals  passed  to  the  company,  but  that  De- 
Hatto*  was  bound  to  deliver  them  at  Rangoon,  and. 
not  having  done  ao,  was  bound  to  refund  the  moiety 
of  tho  purchase-money  paid:  and  Blackburn  ami 
Hellor,  JJ.  htdding  that,  under  the  circumstances, 
neither  party  hod  any  right  of  action  against  the- 

Mellor,  J.,  the  junior  judge,  withdrew,  and  tho 

dgment  was  entered  up  in  con 

_>inion  of  Cockbum,  CJ.  and  V 

Ue  Hattoa  thereupon  brought  ei 

M^l!ih.  Q.  C,  {Berttford  with  him)  for  De  Mattos.. 

— The  principal  point  Id  the  case  Is,  whether  the 

Etoperty  In  the  coals  passed  to  the  company  upon, 
elng  put  on  board  the  ship,  and  the  bill  of  ladtng^ 
and  the  policy  of  insurance  handed  over  by  De 
Mattos.  It  is  submitted  that  the  right  construction. 
was  put  by  Illackbum,  J.,  in  his  judgment  in  the- 
conrt  below,  and  that  the  property  did  pass  to  the- 
company.  The  contract  was  not  to  deliver  at  Ran- 
goon, ^d  the  words  "delivered  at  Rangoon"  were- 
only  inserted  to  show  that  the  agreed  price  was  to 
include  every  expense  up  to  the  delivery,  which  wa» 
contemplated  to  be  Rangoon.  The  bill  of  lading 
was  made  out  to  the  company's  agent,  and  it  waa. 
unneccsaary  for  De  Mattos  to  have  an  agent  at 
Rangoon : 

FntHKm  V.  The  Bail  I»Sa  Compann,  5  B.  &  Aid. 
C17; 

fimtoa  V.  Thontm.  9  A.  S.  G.  31* ; 

Gilb,  V.  Gray,  2  H.  &  N.  2ri. 
Bocill,  Q.  C.  (  T.  Salter  with  him)  for  Ihe  compan^^ 
— TTie  contract  was  to  deliver  at  Rangoon  100<)  tons- 
of  coal.  Until  delivery,  tho  company  could  not 
tell  whether  the  coal  was  of  the  agreed  quality  or 
quantity.  Tlie  property  did  not  pass,  because  De- 
Mattos  wa*  bound  to  deliver:  (^Tregelle*  v.  StHtll, 
TH.&'S.  574.)  The  captain  of  the  Alfred  Laiaaat 
WSJ  qX  necessity  agent  for  Dc  Mattos.  As  there- 
was  no  deliver)-  to  the  company  at  alt,  they  arc  not 
bound  to  pay  tho  residue  of  the  invoico  value,  and 
they  are  entitled  to  recover  back  the  moiety  they 
have  pud : 

Ltfiat  v.  Lt*  Mttarier,  C  Moo.  P.  C.  116 ; 

Cb'i'Oi  v.  Binqian,  2  E.  &  B.  A3G  ; 

AcnmaH  v.  Morict,  8  C.  B.  449  ; 

QntBTier  v.  Ilattk,  8  Ex.  40  i  9  Ex.  103 ;  5  11^ 

of  L.  Cas.  era ; 

Great    ludian    PtmiaHlar   Railn-ay    Company   v., 

Sandan^  1  B.  &  S.  41  ; 
The  Cralitudlne,  3  Hob.  Ad.  257. 
Fd>,  3. — Eble,  C.J. — The  questions  that  wc  have- 
to  answer  are  apparently  two.  "The  third  question. 
whether  Mr.  De  Mattos  had  a  claim  against  the 
company  with  respect  lo  the  puichasc  by  them  of 
the  coal  at  Rangoon,  it  is  not  necessor}-  lo  answer. 
The  first  question  is,  whether  the  company  are 
entitled  to  recover  back  from  Mr.  Dc  Matlos  the 
money  paid  by  them  lo  him  on  account  of  the 
said  coal.  I  am  of  opinion  that  the  company  are 
not  entitled  to  recover  back  from  Mr.  De  Mattoa 
the  half  price  of  the  cargo  that  was  paid  to  him; 
and  my  view  of  the  contract  is  tho  same  as  that 
taken  by  my  brother  Blackburn.  It  is  a  mercantile 
contract,  and  taking  the  whole  of  it  together, 
although  U  is  capable  of  the  construction  that  the 
seller  contracted  to  deliver  at  Kangoon,  in  my 
oinnion  it  was  a  contract  for  the  coal,  saving  the 
perils  of  the  sea;  and  it  would  be  to  my  mind 
entirely  out  of  course  with  respect  to  the  sale  of  the 
specific  conpi,  with  a  bill  of  lading  and  a  policy  of 
insurance  put  upon  it,  to  construe  that  to  be  a  con- 
tract at  all  eveiYts  lo  tldvvei  VCWft  Voti»  -A  is«!i.W. 
Rangoon.  There  «  t\o  Wtwi  miaitvOTw^  v™  '*-  ^ 
asked,  yertet^y,  voiii  Ht.^De  ULsSWa  \>e Vp»<&-». 
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the  coal  went  to  tbe  bottom  of  the  >«■,  to  aend  out 
Another  ci^co  ?  It  is  alio  in  mr  mind  entirely  out 
■of  the  contemplation  of  the  partic*,  that  the  seller  uf 
mch  a  cargo  going  by  «ea,  in  respect  of  which  a 
policy  of  inannuicc  lut  to  be  effected,  ihonld  lie 
liable  for  a  brcadi  of  contract  in  cb«c  the  cargo  wa« 
nrallowed  np  by  the  ica.  It  seems  to  me  to  stand 
to  reason  between  the  bnytr  and  seller  of  such  a 
■cargo,  to  be  conveyed  front  Cardiff  to  Kangoon,  that 
tbe  seller  did  not  contract  to  be  liable  for  a  breach 
of  conbact  which  he  was  pierented  carrying  out  by 
the  perils  of  the  sea.  It  he  was  liable  for  the 
iKeoch  of  conCvct,  it  stands  to  reason  he  must 
have  been,  as  one  of  the  contractinjc  parties,  still 
liable,  by  reason  of  it«  not  being  performed,  for 
the  price  that  the  company  would  have  to  ]kay  at 
Rangoon  to  get  the  lUUO  tous  of  cool  which  he 
■contracted  to  deliver,  and  which  would  be  to 
my  mind  a  consequence  that  the  seller,  maktnK 
•uch  a  contract  ta  this,  did  not  contemnlalc. 
If  to,  there  would  bo  no  light  to  recover  back. 
I  quite  agree  in  the  grounds  taken  by  the  learned 
judge,  lilackbum,  J^  in  the  court  below,  and 
according  to  that,  Uie  objection  to  the  property 
passing,  and  so  forth,  would  have  no  application.  I 
qnito  agree  with  the  minor  ground  that  has  been 
.^ken,  that  it  was  a  contract  for  a  sum  of  money  to 
be  paid  by  the  company,  and  to  receive  in  consider- 
.ation  of  that  payment  a  bill  of  lailing,  and  a  policy 
of  insnnuice,  which  involves  a  cargo  set  afloat,  a 
cargo  appropHateil  past  retraction  by  the  seller  to 
them,  by  delivering  the  lull  of  lading  in  wliich  the 
.company  arc  tbe  consignees,  and  that  the  price  was 
paid  for  that  consideration.  That  being  so,  the  first 
-qoesUon  would  be  answered  against  the  company. 
Al  to  the  second  question,  whether  the  company  are 
.bound  to  pay  Mr.  De  Mattos  the  contract  price  of 
tbe  850  tons  which  did  arrive  at  Rangoon,  it  is 
-clear  to  taa  that  they  were  not  tenilered  to  the 
company  in  performance  of  the  contract  of  De 
Mattos,  who  was  to  deliver  the  coals  free  from  the 
freight.  The  coals  arrived  at  Rangoon  in  the  Ame- 
rican ship  to  which  they  had  been  transhipped,  and 
.the  American  captain  refnsed  to  deliver  them  to  the 
consignee  without  the  payment  of  2L  an,  for  the 
'freight,  and  the  company  hod  agreed  to  have  the 
-coal  delivcivd  to  them  free  of  freight  at  Bangoon. 
Therefore  Mr.  De  Mattos,  or  his  agent  the  American 
captain,  never  contracted,  and  bad  no  right  to  im- 
jKMe  the  term  that  he  should  pay  21.  at.  freight,  and 
^therefore  Mr.  De  Mattos  lias  no  right  to  say  the 
-company  were  guilty  of  n  breach  of  contract  in  not 
.paying  it 

WlLLtAUK,  J. — I  have  come  to  n  contrary  opinion. 
Tils  case  depends  entirely  on  the  construction  of 
the  contract.  I  take  the  same  view  of  it  as  Cock- 
hum,  C.J.  did  in  the  Coral  of  Q.  B.  I  do  not 
think  it  is  ncccssaiy  to  odd  anything  more  in  the 
«xiireHlon  of  my  opinion  upon  it  than  to  say  that  I 
have  read  the  opinion  given  by  him,  wliich  is  very 
clear,  and  I  agree  with  him,  and  I  do  not  think  I  con 
<lo  anything  more  by  adding  any  words  of  my  own. 

Masttn,  B. — I  am  also  of  opinion  the  company  arc 
not  entitled  to  recover  back  from  Mr.  l>e  Mattos  the 
money  paid  by  them  im  account  of  "  the  said  coal," 
and  I  fonod  my  opinion  entirely  upon  the  conttnct, 
and  for  the  purpose  of  arriving  at  that  opinion  I 
take  the  written  language,  and  1  put  upon  it,  as 
iai  as  I  can,  the  common,  ordinary  and  natural 
construction,  and  1  endeavour  to  carry  out  at  well 
as  I  can  the  contract  which  the  parties  really  mode, 
and  in  my  judgment  the  result  is,  that  the  company 
are  not  entitled  to  recover  the  money.  Now  the  con- 
tract ia  contained  in  some  letters.  The  first  is  one 
frmn  Mr.  De  Matt«8  to  tbe  company  on  the  1st  May 
JSfiti  ia  irh'ich  he  statff,  "1  am  prepared  to  supply 
of   coal    ■  " 


F  ctanpaoj'  wixit   1000  t 


coal  deliveKd 


over  the  ship's  side  at  Bangoon  at  43s^  per  ton 
£0  cwt."  Now  if  a  man  were  Winoaiiis  to  aaotli 
that  he  would  take  upon  hiDueU  the  ritf  at  aendii 
a  cargo  of  coal  to  Rangoon,  I  am  utteriy  at  a  loM 
know  what  more  apt  words  he  eoold  uae.  How  ii 
man  to  express  himself,  when  he  to  bargaina  wi 
another,  but  by  saying,  *■  I  am  prepared  to  anpi 
your  company  with  1000  tons  of  coal,  deliver 
over  tlie  ship's  side  at  Rangoon,  at  45s.  per  I 
of  'iO  cwt.  7"  And  as  I  read  the  language  it  ii,  ' 
will  deliver  to  you  a  ton  or  tons  of  coal  over  I 
ship's  side  at  Rangoon,  upon  your  paying  me  4i 
for  each  ton."  And  that  seenu  to  me  the  clei 
ordinary,  common-sense  meaning.  Iliere  Is  nottui 
either  ilh^l,  or,  as  I  think,  unusual,  in  a  m 
proposing  to  take  upon  himself  to  deliver  goo 
at  a  distant  place.  Now  that  is  Mr.  De  Matto 
proposition.  It  is  answered  by  the  letter  of  t 
4Ih  May  from  the  c-ompany,  and  they  say,  "  In  rej 
to  your  letter,  I  am  authorised  by  the  director! 
accept  your  tender,  on  the  following  terra* :  tb 
you  shall  supply  our  company  with  1000  tona  of  oa 
delivered  at  Itangoon  alongside  the  craft,  stcami 
floating  depot,  or  pier,  as  may  be  directed  by  t 
company's  agent  at  that  port."  Now,  there  is,  as 
seems  to  me,  clearly  a  progiosition,  on  the  part  (d.  t 
comiuny,  anil  what  they  propose  to  buy  is  ci 
deliveivd  at  Hangoon  alongside  the  craft.  Ttt 
it  goes  on  to  say,  "  The  price  to  be  45*. 
ton  of  20  cwt.  at  Rangoon,"  and  how  c 
that  be  read  other  than  that  they  were  p 
posing  to  buy  this  coal  at  Ibe  price  of  i,at.  f 
ton  at  Rangoon,  without  entering  into  tbe  quead 
of  whether  the  property  passed  or  not  ?  What  i 
the  one  propose  to  sell,  and  the  other  piapoae 
take?  It  was,  tbe  one  to  deUver,  and  the  other 
accept,  at  Rangoon,  1000  tons  of  coal.  Ttten  it  gi 
on  thus  (on  which  my  judgment  turns,  with  reap) 
to  the  not  recovering)  :  •'  Payment  one-half  of  ea 
invoice  value,  by  bill  at  three  months,  on  handi 
bills  of  lading  and  policy  of  insurance  to  coi 
the  amount,  or  in  cash  under  discount,  at  the  rate 
ii  per  cent,  per  annum,  at  your  op^on ;  and  t 
balance  in  cash  on  delivery."  That,  in  my  judgme 
ia  as  much  a  part  of  the  contract  as  the  other,  and, 
my  mind  has  a  very  clear  and  intelligible  meanii 
and  requires  nothing  but  the  application  of  attenti 
to  it  to  ascertain  what  the  parties  intended ;  and 
apprehend  what  they  meant  was  this  :  ■'  We  propc 
to  bny  from  you  coal  to  be  delivered  at  Ruigoo 
but  yon  proiubly  will  want  part  payment  to  enal 
you  to  ship  it,  therefore  we  wiU  agree 
pay  you  bt^orehand  half  the  invincc,  on  y« 
hainding  to  us  bills  of  lading  and  satiafyi 
us  the  coal  has  been  pnC  on  board  ship,  and 
addition,  as  we  may  possibly  lose  this,  you  shall  gi 
us  a  policy  of  insumnce  to  that  amount  to  cover  ai 
And  what  is  there  unnatural  or  unreasonable  in  thii 
Both  parties  have  thought  that  the  only  cause 
prevent  the  coal  being  delivered  at  Rangoon  would 
itslossbytheperilsof  thesea.  They  procure  the  polic 
and  by  Uiat  policy  they  were  protected,  and  in  t 
event  of  the  goods  not  being  delivered,  tliey  won 
be  ia  ilatH  quo  to  obtain  the  half-price  back  by  t 
policy  of  insuranL'e,  and  so  far  from  thinking  tb 
there  is  anything  unreasonable  in  this,  it  seems 
reasonable  a  contract  as  people  can  well  enter  Inl 
I  am  giving  this  judgment  upon  the  assumption  tb 
the  1000  tons  were  actually  shipped.  On  the  oth 
point  I  say  nothing;  but  I  do,  for  myself,  ^rott 
against  matters  being  put  in  special  cases  (whidi  i 
ought  to  decide  as  matters  of  law)  on  whidi  i 
judges  are  called  upon  to  give  an  opinion 
questions  of  fact  My  judgment  is  founded  ■ 
the  assumption  tiiat  this  contract  is  perfonn 
by  dclii-ering  1000  tons ;  there  is  a  contra 
accepted  by  thifi:  "With  reference  to  vour  lett 
of  uus  ilftj's  OaVu,  1  u^cQC  to  the  1000  tool 
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there  b  a  contract  in  writing,  and   why  is  the 

■430iirt  to  imagine  states  of  things  different  from 

that  which   the  persons    set  down   in  their  own 

written  contracts?    There  is  a  rule  of  hiw  that  you 

•cumot  add  to  a  contract  nor  vary  it,  nor  depart 

from  it,  where  it  is  in  writing ;  but  in  point  of  fact 

joado  break  that  rule  of  hiw  if,  instead  of  acting 

Ulna  ibe  terms  people  set  down  themselves,  you 

introduce   other   suppositions   for  the  purpose  of 

aniTing  at  a  conclusion.    It  is  idle  for  the  law  to 

sij,"*  you  shall  not  add  to  the  contract  by  parol 

eiidenoe,  you  shall  not  alter  it,  or  vary  it  when  the 

CQotract  is  in    writing,'*    if,    instead   of    reading 

tiie  words  used,  you  introduce  other  matters  or 

(oppositions  which  are  not  in  the  contract  at  all, 

Imttre  supposed  to  be  in  the  minds  of  the  parties. 

Tbeo,  what  takes  pUce  afterwards  is   this.    The 

<m1i   were   put   on    board   this    ship.      In   my 

jndjinent  the   charter-party   has    nothing   to   do 

vith  it    I  think  the  charter-party  was  a  matter 

ietween  Mr.  De  Mattos  and  the  parties  from  whom 

be  chartered  the  ship.    With  respect  to  the  bill  of 

Iiding,  it  was  in  exact  pursuance  of  the  contract. 

I  am  now  assuming  that  the  1000  tons  were  in  the 

ImU  of  lading.      This    and    the  policy  of   insu- 

nooe   are    delivered,    and    thereupon    Mr.    De 

Mittoi  writes: — "Herewith  I    hand   you    Ocean 

Muine  policjr    for    1000/.  for    this  ship   as   col- 

htenl  security   against  the  amount  payable   by 

joa  on  account  of  the  invoice.'*  Then  there  is  a  letter 

written  in  exact  compliance  with  the  contract :  "  I 

Ittd  you  this  bill  of  lading,  as  I  am  bound  to  do, 

ttdin  addition  I  hand  you  a  policy  for  1400/.  as 

coOiteiil  security  against  the  amount  payable  by 

JWOD  account  of  the  invoice.**    It  seems  to  me  that 

tbtt  letter  is  in  exact  conformity  with  the  contract. 

And  Dm  the  company  again  write  back:  *^I  beg 

^acbowlcdge  the  receipt  of  your  letter  of  this 

^idate,  with  a  policy  of  insurance  for  1400/.  on 

us  cargo  of  coal  per   Wabati,  to  be  held  by  the 

^QQpany  as  collateral  security  for  their  payment  to 

TQQ  of  181U  los.  on  account  of  the  shipment.**  There- 

lixe  it  is  not  merely  that  Mr.  De  Mattos  wrote 

j^  bat  there  is    a  letter  from  the  agent  entirely 

*«ptiog  it,  and  stating  it,  and  this  is  what  I  believe 

^  be  &  contract   and   the  manner  it  is  carried 

^  What  then  is  the  legal  result  of  it?     Now,  I 

*i>|Khend  the  legal   result  is  this,  that   for   the 

pwpoee  of  enabling  a  party  to  recover  back  money, 

^nnist   maintain    that    the    consideration    has 

^Uj  failed,  and  unless  he  is  able  to  put   the 

^^  puty  in  statu  quo,  he  has  no  right  to  recover 

back  money  he  has  paid ;   and  my  judgment  is 

lOQnded  upon  this,  that  it  was  a  part  of  the  con- 

^'^  that  Mr.  De  Mattos  was  to  deliver  to  the  com- 

P>Dj  a  bill  of  lading  of  the  coals,  which  he  did ; 

botthen,  in  addition  to  that,  he  was  to  effect  and 

^^^iver  to  them  a  policy  of  insurance  to  the  amount 

^  that  payment,  1400/.,  to  cover  them,  and  if  the 

'Booejr  is  to  be  recovered  back,  what  is  the  conse- 

^>eiioe?  Mr.  De  Mattos  was  bound  to  effect  that 

Ppttcy,  and  he  was  bound  to  pay  the  premiums,  and 

I' t&  money  could  be  recovered  back  from  him, 

^  is  to  pa^  to  Mr.  De  Mattos  the  premiums  that 

^ooU  be  entirely  lost  to  him  ?  It  is  impossible,  there- 

^  to  put  BCr.De  Mattos  iu  statu  quo ;  and,  applying 

ve  Qidmary  rule,  that  to  recover  back  money  that 

^M  you  must  put  the  party  entirely  in  statu  mu>, 

^  judgment   is  foundcxl    upon   this,    that    Mr. 

^  ICattoa  is  not  bound  to  pay  the  money ;  that 

Hie  money    must    be     jraid     in    pursuance    of 

^  tenna    of    the    contract    as    written;    that 

I^De  Mattos  was  put  to  the  trouble  of  get- 

^  the  eoal   on  bmurd  the  ship;  that  he  was 

f^  to  the  further  expense  of  getting  the  policy  of 

^^nmce  and  paying  the  premium;   and  having 

^ooe  this,  he  has  performed  a  portion  of  the  contract, 

-*Bd  an  metiftm  can  never   li  maintained   against 


him  as  for  an  entire  breach  or  failure  of  consid^- 
ation,  and  upon  that  ground  I  think  the  first  ques- 
tion is  to  bo  answered  in  Mr.  De  Mattos's  favour, 
and  in  favour  of  the  view  suggested  by  Mr.  Mellish. 
With  respect  to  the  second  question,  that  is  too 
clear,  it  seems  to  me,  to  bo  argued.  He  was  to  be 
paid  on  delivery.  He  never  delivered  the  coal,  and 
the  delivery  of  the  coal  was  coupled  with  a  stipula- 
tion that  Vts.  was  to  be  paid  for  freight.  The  com- 
pany never  contracted  to  receive  coal  on  these 
terms,  and  therefore  the  contract  never  was  per- 
formed ;  consequently  it  is  utterly  impossible  for  Mr. 
De  Mattos  to  recover.  With  respect  to  the  third 
question,  I  do  not  say  I  have  no  opinion  upon  it,  but 
it  is  not  necessary  to  give  it  Mr.  Mellish  has  said 
exactly  what  I  expected  he  would  say,  and  I  think 
he  is  right ;  but  with  respect  to  that  nuitter  I  am 
not  called  upon  to  give  any  opinion.  I  have  stated 
my  judgment  on  this  case,  and  I  have  stated  my 
own  judgment  independently.  K I  am  called  upon 
to  say,  do  I  agree  with  my  brother  Blackbum*s  judg- 
ment, I  say  I  cannot  agree  with  him,  but  I  give  my 
own  independent  opinion  founded  on  the  words  of 
the  contract. 

WiLLES,  J. — ^I  am  of  opinion  that  the  first  ques- 
tion ought  to  be  answered  in  the  negative,  against 
the  company.  It  appears  to  me,  on  the  true  con- 
struction of  the  contract,  the  company  were,  in 
respect  of  the  payment  which  they  made  b^oie 
the  vessel  left  this  country,  to  bo  at  the  risk,  pro- 
vided Mr.  De  Mattos  fulfilled  his  part,  which 
part  was  the  shipment  of  the  carg^  and  pro- 
curing a  bill  of  lading  which  should  vest  that 
cargo  in  them,  and  insuring  the  cargo  to  an  extent 
sufficient  to  protect  them  against  sea  risks  and  de- 
fault in  the  delivery  of  tiie  cargo.  And  I  agree 
with  my  brother  Williams,  that  the  security  to 
the  company  by  the  policy  of  insurance  shows  that 
they  chose  to  take  the  risk  upon  Uiemselves  with 
that  security.  Now,  that  being  so,  in  my  judg- 
ment the  company  cannot  recover  back  the  price. 
Of  course  it  is  immaterial  as  a  matter  of  reason- 
ing whether  I  adopt  the  opinion  of  my  Lord  Chief 
Justice  Erie,  in  accordance  with  that  of  my  brother 
Blackburn,  that  the  property  did  ^pass,  or  with  the 
opinion  of  my  brother  Martin  that  the  property  did 
not  pass ;  but  the  risk  was  to  be  imposed  upon  the 
company.  The  result  is  the  same ;  because,  if  the 
property  was  in  the  company,  they  must  stand  the 
risk,  or  if  not  in  the  company,  according  to  my 
brother  Martin,  there  are  special  terms  in  this  con- 
tract from  which  it  ought  to  be  concluded  they 
adopted  the  risk,  although  the  property  was  not  in 
them.  But  I  may  state  Uiat,  in  my  own  judgment, 
the  property  did  pass,  and  it  passed  because  there 
was  a  contract  between  the  parties  for  the  value. 
The  company  was  an  independent  contracting 
party  for  value,  because  the  bill  of  lading  was 
made  out  deliverable  to  the  agents  of  the  company 
or  their  assigns,  so  that,  after  Mr.  De  Mattos  had 
deposited  that  bill  of  lading  with  the  company  for 
the  value,  he  had  no  longer  any  control  over  the 
goods,  and  he  had  not  only  irrevocably  and  totally 
appropriated  the  cargo  to  them,  but  he  had,  by  the 
contract  between  himself  and  the  buyer  of  the 
cargo  and  the  shipowner,  veste<l  the  property  in  the 
company,  they  assenting  to  have  that  property. 
That  such  is  the  meaning  of  a  bill  of  lading  made 
out  to  the  purchaser  or  his  order,  I  have  always 
understood  to  be  settled,  and  the  judgment  of  Lord 
Wensleydale  in  the  case  of  Bryansk,  Nix,  4  M.  &  W. 
775,  concludes,  as  it  appears  to  me,  the  whole 
matter.  It  shows  on  the  bill  of  lading  how 
between  the  seller  and  the  shipowner,  upon  a 
contract  for  value,  the  properly  N<»t&  \w  \Vv^  v^Twjga. 
designated  \>y  theb\\\  oUwV\tvvE.ntLa\5\vi\«T?«\\V'aHj\tfs«^. 
the  property  is  to  be  AviWvviwK,  «cwi  \\\syx  vvst^-sv^a. 
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le  ts  thccompany;  becauac  it  u  to  the  company'.' 


!T  ogainat  the  company  «-ith  respect  to  thi> 

remainder  of  the  8o0  tons  which  arrired  at  Kangoon , 
I  beliere  all  the  jndgo  who  have  coniidercd  thi' 
matter  are  clearly  of  opinion  that  ho  cannot,  becanai> 
he  waa,  a«  I  have  already  atated,  bound  to  deliver  ai 
Bangoon  to  the  company,  receiving  the  nun  of 
1/.  2i.  Gd.  per  ton,  remaining  unpaid,  for  aa  much  as 
ahould  amvc  In  the  dne  course  of  navigation  thn*. 
It  appcftra  that  the  coal  arrived  at  the  Maorlttni. 
dbnmtihed  by  a  larpre  quantity  which  waa  thrown 
overboard,  which  reduced  the  1 1 1'M  tona  to  the  851 1 
which  arrived  at  Rangoon.  With  reapect  to  ani.- 
damage  auitaincd  by  the  comiwny  by  the  throwint; 
overboard  of  thcae  coals,  they  have  the  policy  of 
iuoranco  to  resort  to  j  as  I  have  already  akld,  thej' 
have,  by  the  contract,  expreaacd  their  satlafaction 
with  that  security.  With  respect  to  the  M50  touH 
which  were  so  tmnahipped  at  the  Mauritius,  thi' 
fitat  veascl  having  become  unnavigable.  I  agree  with 
Mr.  Bovill,  that  thia  must  depend  upon  the  circum- 
•tances  of  the  case,  into  which  I  ahall  nut  enter 
in  dctaiL  Thoae  coala  must  be  taken  to  have 
been  transhipped  and  sent  on  to  Rangoon  in  the  due 
course  of  navijtation,  and  they  arrired  there,  am) 
then  the  performance  of  the  contract  by  Mr,  ]>r 
Mattos  imposed  upon  him  the  duty  of  giving  the 
coals  to  the  company's  agent,  being  snliaflcd  with 
tlie  payment  of  1/.  Sn,  Gd,  per  ton  renuiining  nnpaiil 
nndcr  the  contract.  He  did  not  so,  and  Mr,  De 
Mattos'i  agent  bought  them  at  a  sale  by  the  csptain 
of  the  vessel,  rightfully  or  wrongfully,  at  the  price 
of  Sni.  That  is,  of  course,  not  a  delivery  under 
Mr.  De  Mattos'a  contract ;  therefore  Mr,  De  Mattos. 
cannot  recover.  It  might  be  a  quotion — and  I  do 
not  tliinkitwouldberight  to  pasa  that  by — whether 
the  company  are  not  entitled  to  recover  of  Mr.  IX 
Mattos  thu  in.  (id  per  ton  which  they  or  their  agenti 
had  to  pay  over  and  above  the  1/.  'ii.  Od,  which  they 
had  bound  thcmsclvea  to  pay  on  the  receipt  and  true 
delivery  of  the  cargo.  That  may  well  be  a  question. 
I  do  not  express  an  opinion  different  from  that  m^ 
brother  Williams  has  pronnuncnl,  because  it  is 
on  the  application  of  the  principles  of  law  only 
that  I  differ  from  him,  I  by  no  means  mean 
to  say  that,  by  reason  of  there  being  no  delivery  by 
Mr.  Ue  Malloa  at  Rangoon,  on  jMymentof  It.  2*,  G^, 
under  the  conttoct,  they  are  not  entitled,  in  an 
action  for  not  deliv^ng,  to  recover  as  danuges  the 
2s.{*(£aton  which  theyhnd  to  pay  overand  above  the 
contract  price.  It  is  not  necessary  to  express  an 
opinion  on  a  queaticin  that  ia  not  raised,  because 
the  company  are  not  suing  for  damages,  but  for  the 
return  of  the  whole  sum  of  IStMV.  and  odd  which 
they  paid  aa  part  price.  The  question  of  trover  ia 
abamloncd,  1  cannot  help,  in  dealing  with  ques- 
tions of  this  description,  considering  how  the  deci- 
sion at  which  I  feci  disposed  to  arrive  tallies  with 
the  figures,  and  if  you  consider  fur  a  moment  what 
tile  flgurcs  are,  I  think  they  show  plunly,  aa  a 
matter  of  businesa,  that  neither  the  company  nor 
Mr.  I)e  Matlna  can  be  entitled  to  recover  in  respect 
of  the  causes  of  action  on  which  our  opinion 
ia  aaked.  First  of  all,  with  respect  to  the 
recovery  back  of  the  l.SOU/.  and  odd.  As  to 
so  much  of  the  1300  and  odd  pounds  aa  relates  tu 
tho  coal  thrown  overboard  to  aave  the  lives 
of  the  crew,  there  is  a  remedy  on  the  twlicy  of 
iDsarancc.  As  to  so  much  of  it  as  you  ought  to 
apportion  to  the  850  tons  that  went  out  to  Rangoon, 
wtat  is  the  upshot  of  the  facts  ?  They  have  those 
850  tons;  they  were  to  pay  by  their  contract  with 
De  Mnttos  for  thoac  tona  <5s.  per  ton ;  they  have 
paid  in  London  \f.  Ss,  6d.,  and  they  have  obtained 
Mvjn  <r  Iian)!Von  nt  II.  bf. :  therefore  tho  plain  up- 
Miot  ia  tb*t  which  I  have  already  indicRlcd,  that  the 


aotticmcnt  of  the  nuktter  would  conaiBt  if  we  I 
to  settle  it,  upon  Mr.  De  Mattoa  |ri*lM  A 
tho  2*.  6d.  per  ton  in  the  fonn  of  damaitei,  i 
that  he  should  return  to  them  the  USs^ 
per  ton  which  they  have  paid.  But  for  that  ex 
half-crown  they  never  had  the  full  beoellt.  It  . 
pews  (o  me,  on  the  whole  of  the  case,  that  neH' 
the  company  with  respect  to  the  price  adrane 
nor  Mr.  De  Matlos  with  respect  to  the  deUTcry 
the  S50  tons,  have  any  claim  one  agaiuM  the  od) 
CiLuiXELi.,  B, — On  the  first  question  that  ail 
in  thia  case,  I  am  of  oianton  the  [it.  in  en 
Mr,  De  Hattos,  is  entitled  to  oar  indgme 
Looklug  at  the  contract  that  was  made  fiy  I 
latter,  which  has  hecn  so  often  referred  to,  ini 
which  it  is  nccessaiy  to  recur  again,  I  do  not  thi 
Mr.  De  Mattos  undertook  absolutely  to  ddive 
certmn  quantity  of  coal  at  Rangoon  for  the  hem 
company,  so  as  to  be  responsible 


less  the  goods  were  delivered  at  Rangoon ;  and 
that  sense  the  goods  were  carried  at  his  risk.  ' 
entitle  him  to  recover  the  amount  of  the  defen 
price,  it  was  necessary  the  goods  should  arrive  a 
be  delivered  at  Rangoon.  I  also  agtce  with  i 
brother  Martin  in  the  view  he  has  taken,  that  - 
must  look  at  the  whole  of  the  contract,  and  vh 
the  question  is,  whether  the  company  are  entitled 
iver  back  from  Mr.  De  Mattoa  the  moaey  paid 
OD  account  of  the  coal,  I  am  of  nrdoion  t 

rny  are  not  entitled  to  recover,  looking  at  t 
bargain,  which  Is,  "You  shall  pay  tialf 
London,  you  shall  have  a  bill  of  lading,  making  tl 
goods  deliverable  to  your  consisncco,  and  yon  ahl 
Save  a  policy  of  Insurance."  Then,  as  regards  t 
money  paid,  the  transaction  niay  be  considered 
concluded  between  Mr,  De  Mattos  on  the  one  hai 
and  the  comflany  on  the  other ;  and  aa  regaids  tl 
deferred  price,  uie  goods  were  carried  in  tlie  sh 
Just  as  if  no  such  contract  in  the  bill  of  lading  u 
policy  hod  been  entered  into.  On  both  grounds 
think  the  flrat  question  must  be  answered  In  tl 
negative ;  but  I  also  think  it  right  to  slate  that 
adopt  the  view  taken  by  my  brother  Blackburn  i 
ihe  court  below  and  that  expressed  by  the  L.  C. . 
here,  and  my  brother  Willes  in  this  court.  On  eitb 
j^round  the  question  must  be  answered  in  the  ncg. 
live.  As  to  the  second,  it  does  not  appear  to  me  Ite 
:iny  real  difSculty  arises.  It  ia  clear  to  my  mind  thi 
the  company  are  not  bound  to  pay  Mr.  I>e  Slatt 
the  contract  price  for  the  850  tons  taken  at  Rangoo 
imder  the  ci 


I'lcorr,  It. — I  am  of  opinion  that  the  company  ai 
not  entitletl  to  recover  back  from  Mr.  De  Alatttn  tl 
money  paid  by  them  to  him.  I  take  the  view  i 
the  contract  so  fully  expressed  by  my  brotlu 
^Iartin.  It  appears  to  me  a  very  special  cuntrai 
Its  regards  the  mode  of  payment,  but  as  regards  t) 
delivery  of  the  cool,  the  language  used  by  the  partii 
is  really  almost  loo  plain  for  argument.  It 
repealed  again  and  again,  that  the  coal  is  to  I 
delivered  at  Rangoon,  I  do  not  think,  in  arrivin 
lit  that  view,  we  conflict  with  the  decision  of  tt 
■ourt  in  Trtr/elliv  v.  Seirrll,  where  the  words  wet 
'delivered  at  Harbuiy."  I  think  Mr.  Mellish 
irgument  may  be  appucd  to  that  case,  that  tho> 
H-ords  were  introduced  as  ruling  the  price,  an 
that  time  the  price  was  M  much  a  ton,  an 
that  would  be  very  cimsislent  in  that  case,  and  yc 
not  s(  all  conflict  with  our  view,  that  here  lb 
^'oods  are  to  be  delivered  at  Rangoon.  It  seen 
<,  upon  the  whole  of  the  contract,  the  m 
'  ■  "  a  thennod 
e  cwnpwtydi 
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the  time  the  icoods  were  in  transit  from  this  coantry 

to  Rangoon;  and  it  would  have  had  a  bearing  on 

.tbe  question  of  their  recovering  back  the  money  they 

teve  paid,  but  for  the  special  terms  of  the  contract 

vith  reference  to  those  {layments.    I  take  the  view 

I  my  brother  Martin  has  so  fully  expressed  upon  that 

point,  that  Mr.  Be  Mattos  has  complied  with  all 

I  tlie  conditions  that  entitle  him  to  receive  the  money 

.and  to  hold  it.    He  has  given  the  consideration  for 

it  tnd  the  company  are  not  entitled  to  recover  it 

ibiek.   On  the  second  question,  I  answer  it  as  the 

rot  ol  the  court,  it  being  clear  there  is  nothing 

thit  can  entitle  Mr.  J3e  Mattos  to  cUiim  from  the 

•conpany  the  price  of  850  tons  of  coal  that  were  not 

MettUk — ^Then  it  is  judgment  reversed  on    the 
lint  qoestion,  ahd  affirmed  on  the  second  and  third. 

Ehus,  C.  J.^ — It  was  a  mere  formal  jwlgment  in 
the  Q.  B.    One  judge  gave  way. 

Wn.LE8,  J. — ^The  result  is  according  to  the  judg« 
natol  BUuskbum  and  Mellor,  JJ. 

ifeffwA.->Neither-  party  has  any  costs  of  action 
:<{;uDft  the  other. 

yUxns,  B. — Yes.       


ERBOB  FROM  THE  QUEEX'S  BEKCH. 

Twtdny,  Mtiy  10,  18G4. 

*  (Before  Eble,  C.  J.,  Williams,  Willes,  and 
KuTixcf,  JJ.,  and  Bramwell,  Cuannkll  and 
Pkwe,  BB.) 

Oppenueim  i\  Fby. 

Afiry  of  iiumrance — Pnrticuhr  atierat/e, 

'^F^^tMiimnee  on  a  steamer  stated  that  the  value 

Mrie  taken  as  U,00OA  oh  the  half,  and  8000/. 

*  (k  marhiiieri/,  1 7,650/.   average  }HUfable   on    the 

■Wj  or  each,  as  if  separately  isstietC-    There  was 

•^  tie  usual  memorandum  that  the  ship  and  freight 

'  •»«  tarranted  free  from  average  under  8  per  risnt, 

'^^  general  or  the  s/tip  was  strand^.     While  in 

'***war  C,  after  her  cargo  had  been  discharged,  the. 

J*y  lookjire.  The  ^flames  were  tdtimatehf  extinguished^ 

'  w  M(  until  the  hull  had  Iteen  seriously  dtmttg&L    The 

'^"ffiutery  was  not  injured     The  expenses  consequent 

'J^Aewrident  were 'S7 7 1. 12*.  Gd;  the  actual datnnge 

t* '?  ^  ***''  ^^'  ^^-  ^^  the  cost  of  the  survey  of 
**  A/i,  uud  TmL  OS.  10».,  paid  for  extra  hJtour  m 
PiUiiHj  out  the  f  re.  The  pit.  cltiimed  to  trent  these 
'"^Qi  particular  average  to  be  applied  to  the  hull, 

''^  (mpporting  the  decision  of  the  court  beh)w\  that 
**«iAer  the  two  latter  itejiu  were  to  be  considered  as 
Oi*ernl  or  particular  average,  yet,  as  they  were  to  be 
^fndedfor  the  Itenejit  of  the  hull  and  machinery  gene- 
'^^t/ythey  must  be  apftortioned ;  and  flutt,  as,  adopting 
^nt  calculation,  thejtortion  Monging  to  the  hull  would 
Jjot,  with  the  .H77/.  Vis.  (id.,  the  actual  loss,  make 
Y  ptr  cent,  on  the  value  of  the  hull,  the  deft,  uxis  not 
'iuUe. 

f^y^  was  an  appeal  against  a  decision  of  the  Q.  B. 
\?<se  Oppenheim  v.  Fry,  fully  reiwrted  in  8  L.  T.  Itep. 
*^-  K.  885.) 

^lachrhkin  (Edward  James,  Q.C.  witll  him) 
'  ^^Deared  for  the  pit.,  and  contended  us  he  did  in  the 
•^^<>^  below.    He  cited 

3  .Iraonld  on  Insurance,  s.  3*27,  p.  895 ; 

Birkley  v.  Presgrave,  1  East,  220 ; 

2Phif.onlDs.s.l269; 

Code  de  Comtnercc!,  s.  400 ; 

1  Emerig.  584,  585 ; 

M  V.  iMMgtom,  2«  L.  J.,  97,  Q.  B. ; 

MoiyuM  y.  Jones,  2C  L.  J.  187,  Q.  B. ; 

Ortat  Indian  Iluilway  Company  v.  Stwtifkrit,  30  L.  J. 

218,  U.  B. ;  4  L.  1*.  Bop.  N.  S.  240 ; 
Sneiing  r.  Pmrce,  29  Ji.  J.,  2<;:*.   <;.  V. ;  :iO  L.  J. 
10»,  C.  J\ ;  5  Lu  T.  Jlcp.  N.  8.  79. 

,piAML  Cas.—  Vol.  JL] 


Mellisk,  Q.C.  {Borill,  Q.C.  and  Sir  G.  Honyman 
with  him)  were  not  called  upon. 

Eble,  CJ. — ^Notwithstanding  the  very  able  argu- 
ment of  Mr.  Maclachlan,  I  am  of  opinion  that  the 
judgment  of  the  court  below  must  be  affinned. 
Hie  insurance  in  this  case  was  upon  a  steamer,  the 
hull  and  the  machinery  being  valued  in  the  policy 
separately,  as  *'  average  payable  on  the  whole  or  on 
each,  as  if  separately  insured.**  Now  the  perils 
insured  against  were  the  usual  perils,  and  there  is 
the  conunon  memorandum,  ^*  warranted  free  from 
average  under  three  pounds  per  cent.,  unless  general 
or  the  ship  Ik.'  stranded."  It  appears  that  a  fire 
occurred  on  board,  and  the  damage  caused  by  it  to 
the  hull  amoimtcd  to  the  sum  of  38(}/.  VJs.  Gd.^ 
which  is  under  three  per  cent,  upon  the  sum  insured 
upon  the  hull,  and  the  question  in  the  case  arises 
in  respect  of  a  sum  of  55/.  m.  lOd.,  expended  in 
putting  out  the  fire.  Now  the  assured  claims  to 
have  that  amount  aflded  to  the  amount  of  damage 
as  expenses  incurred  in  preventing  further  damage 
to  the  hull,  and  as  an  expense  incurred  in  respect  of 
the  hull  only.  But  at  the  time  when  the  ship  was 
insured  the  danger  to  the  machinery  was  as  great  aa 
the  danger  to  the  hull,  and  by  the  expense  of 
55/.  us.  lOdl  the  damage  both  to  the  ship  and  to 
the  machinery  was  prevented.  I  am  of  opinion 
therefore  that  the  average  stater  has  properly 
appropriated  part  of  the  expense  to  the  hull  and 
part  to  the  machinery.  The  same  principle  which 
would  have  applied  if  there  had  been  two  policies, 
one  on  the  hull  and  the  other  on  the  machinery, 
applies.  The  case  is  very  clearly  stated  by  the 
learned  judges  in  the  court  below. 

The  other  Judges  concurred. 

Judgment  affirmed. 

Plt.'s  attorneys,  Ashurst  and  Morris. 

Deft.'s  attorneys,  Wtdtou  and  liubb. 


ADMIBALTY  COUBT. 

SepfMrted  by  Bobkrt  A.  rRircuARO,  D.C.L.,  BarristerHit-Law. 

Jan.  29  and  30,  and  Feb.  12,  1864. 
The  Nobway. 

Breach  of  duty  and  breach  of  ctm  tract  by  the  master—' 
iJanuufe  to  goods  by  non-delivery  and  short  delivery-^ 
Jurisdiction. 

In  construing  the  Hth  section  of  the  Admiralty  C<*urt  Act 
1801,  the  court  will  not  be  h' mi  ted  by  considerations  at 
to  wltether  or  not  there  would  be  a  corresftonding  right 
oftwtion  at  common  hw,  but  will  so  interpret  the  sec 
iion  as  to  give  a  remedy  in  all  cases  contemplated  by 
the  statute  itself. 

The  St.  Cloud,  8  7^  T.  Jiep.  X.  S.  54,  distinguished. 

D.,  by  a  charter-jMtrty  Itetween  himself  and  the  master  of 
a  vessel,  stipulaUd  that  the  vessel  slmuld  load  an  out' 
wanl  cargo^  prtweed  to  Jtangtion,  there  load  homeward 
canto  (3(kK)  tons  dead  ireight),  return  to  one  of  variotut 
jhu'ts  at  the  charterer's  ofttion,  and  there  (lischarge. 
carffo.  Freights  a  lump  sum,  jnirt  /uiyable  in  advance 
before  scaling  from  this  country,  jnirt  in  adi'ances 
oil  the  voyage,  jutrt  on  arrival  at  return  jtort  of 
delivery,  and  remainder  on  Jimtl  delivery  of  ctrrtfo.  The 
vessel  loaded  at  Rangoon  d(i.O()0  Inigs  of  rice 
amounting  to  less  thati  JKKK)  tons  dead  weight  of 
ctu'ffo,  and  some  portions  of  the  cargo  were  thrown, 
overltoard,  and  other  portions  sold  diirimj  the  voyage. 
On  the  ship^s  arrival  at  Liverpool,  as  the  ftort.  of  dis', 
chartje,  the  master  claimed  a  sum  of  umtney  as  lump 
freight,  without  any  deductions  fiw  Hvesaije  vontrilm'' 
tion,  or  in  resjtect  of  short  can/o,  tuid  refused  to  give, 
intriicuhns  for  apimrtiouintj  tlte  ttivr<i<|f,  <m-  <o,tfrKctv 
am/  cartfo  irif/ioiit  piofiMOHt  of  dif  fro^wV  «^»a<^  W 
considrreif  fo  U  (I.T.*    i'Kc  (»U§.  W^cr^A  iVt  o>a>i»»«^V 
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rnin'firfti  by  theiH  to  he  due,  and  sentritif  for  the 
r^iiMHuder,  Part  of  the  rartfo  irait  subMefftientlif^  by 
nrthr  of  the  master,  hmded  and  improperfy  ware' 
honiwd,  whereby  the  pits,  received  damarje, 

Whe  retmel  havintj  been  arrested  by  the  assigns  of  the 
fn'/f  of  htdiwfy  wfto  was  also  owner  of  the  cargo: 

lleM,  that  an  owner  of  goods  and  an  assignee  of  a  bill 
of  lading  cannot,  if  he  is  no  jnirty  to  tite  contract  of 
atarter'party  for  the  ship,  sue  for  any  breach  of  the 
contract  per  se,  hut  that  he  can  sue  for  bretwhes  of 
such  portions  of  the  charter-ptvrty  as  by  construcfioH 
are  included  in  the  bill  of  lading : 

That  the  waster  irtis  guilty  of  a  breach  of  fluty  in  not 
giring  information  as  to  the  circumstances  necessary  to 
ascertain  the  amount  of  freight  and  average  due : 

That  he  was  guilty  of  a  breach  of  amtrtwt  in  non- 
delivery  andsliort  delivery  of  cargo: 

That  the  pit,  might  sue  for  cotnpensation  in  respect  of 
tIte  cargo  imnrt^terly  thrown  overlnxtrd;  but  that  X« 
•  u'as  not  entitled  to  set  off  the  damage  against  the 
amount  dnefrotn  him  for  freight. 

The  SaUcia,  8  /..  T,  Jiep,  X,  S.  91,  distinguislted. 

The  pits,  in  this  case,  Aiihburner  and  Co.,  the 
assignees  of  the  bill  of  ladinf^  and  owners  of  a 
cargo  of  rice  shipped  on  board  the  Xoncay,  at 
Bangoon,  and  bnmght  to  Liveq)ool,  8ucd  the  vessel 
in  respect  of  damage  done  by  jettison  and  sale 
abroad  of  jiart  of  the  cargo,  and  in  respect  of  various 
breaches  of  duty  and  contract  on  the  jmrt  of  the 
master. 

The  pits,  filed  a  jietition,  to  which  various  objec- 
tions were  taken  on  behalf  of  the  defts.  The 
material  imrtions  of  the  petition  are  as  follows : — 

Art.  2.  Charter-party  between  Captain  Major  of 
the  Nor^ty  and  W.  N.  de  Mattos,  Esq.,  of  Liverjxxjl, 
merchant,  viz. :  That  the  said  shix>  load  at  Liverpool 
a  cargo  of  salt,  not  exceeding  22(H)  tons,  and  there- 
with proceed  to  Calcutta,  and  after  the  discharge  of 
the  outwanl  cargo  reload  (or  at  freighters'  option, 
proceed  to  Rangoon,  Akyab,  or  Bassim)  a  full  and 
complete  cargo  .  .  .  not  exceeding  what  she  can 
reasonably  stow  and  carry  .  .  .  and  proceed 
therewith  to  Cowes,  Queenstowii,  or  Falmouth,  at 
master's  o])tion,  for  orders  to  proceed  to  Lonclon. 
Xiveriwol,  Bordeaux,  Havre,  Antweq)  and  Mar- 
seilles. .  .  .  The  vessel  to  be  unloa<led  at  ]K)rt  of 
discharge  according  to  the  custom  of  tlie  port.    .    . 

In  consideration  whereof  .  .  .  the  said  mer- 
chant does  hereby  pn)mise  and  agree  to  .  .  . 
pay  ll,2r)0/,  lump  sum,  if  onleretl.  to  the  Vnite<l 
Kingdom,  Havre,  or  Bonleaux,  11.025/.  sterling,  if 
ordered,  to  Antwerp,  or  Marseilles.  The  master 
guaranteeing  to  carry  HOiX)  tons  dead  weight  of 
cargo  upon  u  draft  of  20  feet  of  water,  or  to 
forfeit  freight  in  proportion  to  deficiency.  .  .  . 
Payment  to  be  made  as  follows,  viz.,  2(KK)/.  to  Ik* 
advanced  on  the  vessel's  clearing  at  Liverpool,  sub- 
ject to  insurance  only,  say  1(XH)/.  by  freighters'  ac- 
ceptance at  four  months,  and  1000/.  at  six  months. 
^Sufficient  cash  for  ship's  disbursements  not  excee<l- 
"ing  2500/.,  to  be  advanced  at  Calcutta,  and  the 
necessary  disbursements,  if  ordered,  to  the  rice 
ports,  subject  to  interest  and  insurance  only  at 
current  rate  of  exchange  for  six  months'  bilfs  in 
London,  against  the  captain's  receii)ts,  such  ad- 
rances  to  be  made  on  account  of  chartere<l  freight, 
and  the  balance  as  follows,  namely,  one-thinl  in 
cash  on  arrival  at  port  of  delivery,  and  the 
remainder  on  true  and  final  deliverj'  of  the  cargo  at 
the  said  ix)rt  of  discharge  by  gooil  and  approvetl 
bills,  payable  in  London,  or  cash  equal  to  three 
months'  date  from  the  delivery  if  discharged  in  the 
United  Kingdom,  or  in  cash  at  current  rate  of  ex- 
change if  (lischargtHl  on  the  continent,  less  three 
naonths^ intvrofit.  ...  It  Ix^ing  agreed  that  for 
the  jjHymt'iit  of  nil  freight  dead  frcighu  demurrage, 


or  other  charges,  the  said  master  or  owners  shi 
have  an  absolute  lien  and  charge  on  tlie  sa 
cargo  or  goods  laden  on  board. 

3.  At  the  time  of  entering  into  the  said  charte 
party,  Captain  Major,  who  was  also  part  owner 
well  as  master  of  tne  ship,  well  knew  that  the  Ac 
way  could  not  carry  H(KM)  tons  dead  weight  of  carj 
upon  a  draft  of  20  feet  of  water,  as  stipiUated  in  t1 
charter-party ;  the  ship  not  being,  in  fact,  as  1 
well  knew,  of  sufficient  capacity  for  that  purpose. 

4.  Agreement  between  de  Mattos  and  Ashbum* 
and  Co.,  of  Calcutta.  That  the  shipment  homewa 
should  be  on  joint  account. 

5  and  6.  Arrival  of  vessel  at  Calcutta ;  thence 
Rangoon.    There,  laden  with  a  cargo  of  rice,  30,01 
bags. 

8.  Bills  of  lading  for  30,000.,  signed  by  mastc 
Bills,of  la<ling  as  follows :  Shi^i^XMl  .  .  by  . 
in  and  upon  ....  the  Norway,  as  per  charte 
party.  13,0(K)  bags  of  cargo  rice,  to  be  delivered  : 
the  like  good  order  and  condition  at  the  port  of  di 
charge  ....  unto  order  or  assigns.  Freigl 
for  the  said  goods  payable  as  per  charter-party,  wil 
primage  and  average  accustomed. 

9.  Bills  of  lading  indorsed  and  assigned  toplt..wl 
was  also  the  owner  of  the  rice  included  in  the  bil 
of  lading. 

10.  The  30,200  bags  of  rice,  deficient  several  hui 
dred  tons  of  the  3(K)0  tons  mentioned  in  the  charte 
IMirty.  Draught  of  water  of  Xorway  when  ladi 
with  the  rice,  less  than  twenty-six  feet. 

11.  Jettison  of  some  jmrt  and  sale  of  other  pa 
of  cargo. 

12.  Arrival  of  ship  at  Falmouth ;  orders  by  cha 
terer  that  she  should  proceed  to  Liverpool  and  di 
charge  in  either  the  Albert,  Stanley,  or  Wappir 
Docks,  the  usiml  docks  for  rice-ladeu  ship8. 

13.  On  or  almut  the  17th  Nov.  the  AW«*<r^  arrive 
at  LiveriMK)l,  but  the  master  ....  said  th] 
he  would  insist  on  {layment  of  full  freight  befoi 
delivery  of  any  part  of  the  cargo.  • 

15.  On  the  24th  Nov.  the  master  of  the  Norwt 
wrongfully  demanded  to  l)e  paid  0500/.  aa  freigfa 
and  a  further  sum  of  lOOO/.  by  way  of  gener 
average  contribution  as  a  condition  precedent  1 
deliver}'  of  any  part  of  the  cargo,  and  refused  1 
deliver  the  cargo  on  any  other  tenns,  and  on  tli 
some  day  caused  his  ship  to  be  taken  into  tli 
Canada-dock  without  being  lightenetl. 

10.  Canada-ilock  not  suitable  for  discliargio 
cargo  of  rice, 

17.  ITie  pit.  was  at  all  times  rc»ady,  u^wn  the  dt 
livery  of  the  cargo,  to  pay  to  the  master  of  tl 
Xorway  all  sums  due  to  him  as  freight  and  gener: 
average,  and  expressly  offered  the  master  to  i»a 
into  the  hands  of  a  thinl  ]Mirty  the  full  amour 
in  dispute  to  await  the  final  result,  which  th 
master  refuseil. 

10-21.  Various  interviews  and  letters  l)etwec 
Bushby  and   Co.,  the  agents  for    the   cargo,    an 

Messrs.  A. Taylor  and  Co.,  the  brokers  actin 

for  the  ship,  proving  a  determination  to  retai 
cargo  as  lien  for  freight,  and  waiver  by  shipownei 
of  a  tender  for  amount  actually  due  or  seci 
ritv. 

21.  Sixx;ial  damage  from  wrongful  discharge  c 
cargo. 

22.  The  master  of  the  Xorwni/  has  persistetl  i 
refusing  to  give  the  ])lts.  }iarticular8  conc(»niin 
the  weight  of  cargo  shi])ped  at  Rangoon,  the  a 
leged  jettison  and  sale  of  part  cargo,  and  othc 
matters  necessary  for  the  right  calculation  of  tb 
amount  of  freight  and  general  averages  due  from  tfa 
cargo  to  the  ship. 

The  master  of  the  Xorway  has  actually  receive 
from  De  Mattos,  the  charterer,  or  his  agents,  or  tli 
charterer  has  paid  and  incurred  on  account  of  chai 
tered  freight,  the  following  sums,  namely.  ...  an 
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the  pit  claiin5  that  .  .  .  the  said  huoid  are  to  be 
deducted  from  the  gro«9  sum  of  1 1. 250/.,  the  lump 
freight  mentioned  in  the  charter.  The  pit.  further 
elaifflj  to  deduct  the  value  of  hiii  goods  thrown  OYer- 
boird  by  the  nuwtcr  as  aforoftaid,  and  deduction  in 
proportion  to  amount  of  carfiro  not  carried  as  per 
fhuter-pirty.  .  .  .  The  pit.  further  claims  that  in 
mpect  of  the  one-third  balance  by  the  charter-party 
to  be  paid  on  arriyal  of  the  ship  at  port  of  delivery, 
the  defts.  had  no  lien,  inasmuch  as  the  said  sum 
beinf?  payable  before  deliver^'  of  the  cargo  is  not 
frright. 

Tbe  pit.  contends  that  by  reason  of  the  premises 
the  master  of  the  yorway  ha»  committed  breaches  of 
duty  and  breaches  of  contract,  for  which  the  ship 
and  freight  are  responsible  to  the  pit.  by  the  provi- 
aioiu  of  the  Admiralty  Court  Act  1801,  in  respect 
of.  unongst  others,  the  following  matters,  namely : 

For  wrongfully  guaranteeing  in  the  charter-party 
that  the  yoneay  could  carry  8000  tons  dead  weight 
of  cargo,  he,  the  said  master,  well  knowing  that  the 
nid  ihip  could  not  carry  the  said  3000  tons  as 
ptorided  in  the  said  charter. 

For  not  carrying  9000  tons  dead  weight  of  cargo, 
tt  proTided  for  in  the  charter. 

For  throwing  overboard  part  of  the  plt.'s  cargo 
00  the  Toyage. 
For  telling  part  of  the  pits.'  cargo  on  the  voyage. 
For  refusing  to  discluu^  in  either  the  Stanley 
Albert  or  Wapping  Docks,  nn  lawfully  directed  by 
the  charterer,  and  in  persisting,  without  lawful  ex- 
cue,  in  such  refusal. 

In  not  unloading  the  ship  at  Liverpool,  the  port 
^'dhcharge,  according  to  the  custom  of  the  port  as 
lw»iW  for  by  the  charter-party. 

In  ibcing  the  rice  of  the  pits,  on  and  in  wharfs 
^nnhouses,  on  and  in  which  goods  of  a  like 
oitneiie  not  usually  placed,  thereby  violating  the 
"f^'Dnnents  of  the  Merchant  Shipping  Act  Amend- 
■Wt  Act  1862. 

In  viongfully  claiming  from  the  pits,  for  alleged 
I'^fdrt  and  general  average  contribution  a  larger 
"^  than  was  due  to  him,  the  said  master,  for 
j*Qe,  and  in  wrongfully  detaining  the  pits.*  cargo 
*y»ajrof  lien  for  such  excessive  sum. 

In  wrongfully  withholding  from  the  pits,  particu- 
»n  of  the  weight  of  cargo  !*hipped,  of  the  jettison, 
«ad  Mle  of  part  cargo,  and  of  other  matters  neces- 
^  for  the  right  calculation  of  the  amount  of 
™?htdue  from  the  cargo  to  the  ship. 

In  nut  delivering  the  rice  of  the  pits,  according 
to  the  contract  contained  in  the  bill  of  lading. 

In  breaking  the  contracts  contained  in  the  said 
charter-party  and  bill  of  lading. 

The  following  are  the  material  portions  of  the 
Admiralty  Court  Act  IHGl.  sect.  G:— 

The  High  Court  of  Admiralty  shall  have  juris- 
diction over  any  claim  by  the  owner  .  .  or 
f^iimec  of  any  bill  of  lading  of  any  goods  carried 
^to  any  port  in  England  or  AValos  for  damage  done 
to  the  goods,  or  any  part  thereof,  by  the  negligence 
"f  miHconduct  of  or  for  any  breach  of  duty,  or 
'•Ptch  of  contract  on  the  part*  of  the  master. 
.  The  following  were  cite<l  in  the  argument  or 
Jirfinncnt  ; 

The  St.  Cfofid,  S  L.  T.  l^cp.  X.  S.  :A ; 

Tht  Kdwii,  32  L.  J.  07,  Adm. ;  1)  Jur.  N.  ^. 

235; 
Thf  Tiffreiw,  8  L.  T.  Rep.  N.  S.   117;   9  Jur. 

N.  S.361; 
Th^  Santa  Anna,  :i2  L.  J.  108,  Adm. ; 
The  Sahria,  8  L.  T.  Hop.   N.  S.  91  ;  32  L.  J. 

41,  Adm. ; 
Weqtner  v.  Smithy  IT.  C.  B.  28r>  : 
HaUeti  V.  Wifjram,  9  C.  B.  tyHi) : 
Hmc  V.  KinAner,  1 1  Moo.  1*.  C.  C.  21  ; 
Khrhier  v.  Venwf,  12  Moo,  1*.  C.  C.  361 ;  i 

-Swtof  T.  Brkt,  30  L,  J,  IW*.  Ex,;  j 


AVr«  V.  DeMfandeH,  30  L.  J.  297,  C.  P. ;  5  L.  T. 

Rep.  K.  S.  349 ; 
Fagfer  V.  C  W%,  3  H.  &  N.  705 ; 
ffafl  V.  Jnngon,  4  £.  &  B.  509  ; 
Lauffritkje  V.  />ry,  2  M.  &  W.  619 ;  4  M.  &  W, 

337; 
Grant  v.  Xorwrnj,  10  C.  B.  665, 16  L.  T.  Rep.  504  ; 
Voieman  v.  Rich,  16  C.  B.  104 ; 
Bforani  v.  Sanders,  4  B.  &  C.  941 ; 
Smith  V.  Sifveking,  4  £.  &  B.  945;  5  £.  &  B.  581 ; 
Srarfe  v.  Morffan,  4  M.  &  W.  270 ; 
Hochtttr  V.  De  fa  Torn-,  2  E.  &  B.  678  ; 
Dntton  V.  Pmolejt,  81  L.  J.  191,  Ex.  Ch.;  5  L.  T. 

Rep.N.  S.  224; 
napfHtll  V.  Comfort,  10  C.  B.,  N  8.,  802 ;  8  Jur. 

N.  8.  177 ;  31  L.  J.  58,  C.  P. ; 
3  &  4  Vict.  c.  65 ; 
18  &  19  Vict.  c.  111. 

Brett,  Q.C.  and  CohfH  appeared  for  the  defts.  in 
objection  to  the  petition. 

T'.  Lnshington  (^Meifish  with  him)  contra. 

Dr.  LnsHiKGTOX. — ^This  is  an  action  purporting 
to  be  brought  under  the  6th  section  of  the 
Admiralty  Court  Act  1861.  A  petition  has  been 
tiled  on  behalf  of  the  pits,  'fhe  defts.  object 
thereto,  and  say  the  petition  ought  to  be  rejected, 
either  wholly  or  partly,  and  for  the  purpose  of 
discussing  the  admissibility  the  averments  of  fact 
must  be  taken  to  be  true.  [The  learned  Judge 
then  referred  to  the  material  parts  of  the  petition, 
and  continued:]  It  is  said  that  at  common  law 
the  pit.  would  have  no  right  of  action  in  respect 
of  several  important  matters  made  the  subject  of 
this  suit ;  that  there  he  could  not  sue  under  a 
charter  to  which  he  was  not  a  party,  nor  for  a 
reduction  of  the  lump  freight,  for  which  the  ship- 
owner has  a  lien,  on  account  of  loss  of  goods  im- 
properly thrown  overboard  or  injured,  nor  for  any 
other  breach  of  contract,  nor  for  injury  done  to 
goods  before  the  pit.  was  entitled  to  delivery  of 
them,  nor  against  the  master  for  withholding  the 
information  by  which  alone  the  pit.  could  satisfy 
himself  as  to  the  justice  of  the  demand  of  freight 
made  by  the  master ;  and  it  is  argued,  that  if  no 
action  would  lie  at  common  law,  this  court  has 
no  jurisdiction  under  the  6th  section  of  the 
Admiralty  Court  Act  1861,  and  reliance  was  placed 
upon  the  case  of  the  St,  Cloud,  In  that  case  I 
declared  my  opinion  that,  where  a  suit  was  in- 
stituted by  a  bare  assignee,  the  action  could  not  be 
maintainable,  not  only  because  such  action  could  not 
be  bn)ught  at  common  law,  but  because  of  the 
consequences  which  would  have  arisen  from  a 
contrary  opinion.  I  was,  and  am,  of  opinion,  that 
no  new  right  as  related  to  a  bare  assignee  was 
created  by  the  statute,  and  I  refer  to  the  report  for 
my  reasons :  but  I  never  said,  and  never  intended 
to' say,  that  with  respect  to  all  matters  whatsoever 
the  same  restriction  was  imposed  by  the  6th 
section ;  on  the  contrary,  I  am  of  opinion  that  it  ia 
my  duty  so  to  construe  the  statute  as  to  afford  a 
remedy  for  all  the  evils  contemplated  in  the  statute 
itself.  I  am  of  opinicm  that  if  in  the  case  of  any  gooda 
carried,  or  to  be  carried,  into  any  port  in  England  or 
Wales,  damage  has  been  done  by  the  negligence  or 
misconiluct  of  the  owner,  master,  or  crew,  or  if 
there  has  been  any  breach  of  duty  or  breach  of 
contract,  then,  provided  that  the  owner  of  the 
vessel  is  not  resident  in  this  country,  the  court  has 
jurisdiction  over  a  claim  by  the  owner,  consignee, 
or  assignee  of  the  bill  of  lading,  and  that  it  is  my 
duty  to  afford  a  remedy,  whether  or  not  there 
would  l)e  a  remedy  in  the  like  case  at  common  law 
if  the  owner  of  the  vessel  was  resident  uv  tl\\* 
country.  As  to  the  oV^ecWoiv  \3asX  ^^  ^X..  %>aft%\aT 
a  broach  of  a  charter,  to  v\as3faL  «oTiXTw:X>aa  ^^^  ^^'^ 
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a  party — the  parties  to  that  charter  being  the 
owners  of  the  ship  and  De  Mattos — I  am  of  opinion 
that  the  present  pit.  cannot  sue  for  any  breach  of 
the  charter-party  per  te.  The  pit.,  however,  sues  as 
owner  of  the  cargo  and  holder  of  the  bills  of  lading. 
He  is  entitled  to  sue  upon  the  contract  contained 
in  the  bill  of  lading,  and,  so  far  as  that  includes 
stipulations  in  the  charter,  he  is  entitled  to  sue 
upon  them,  not  as  violations  of  the  contract  in  the 
charter,  "but  as  breaches  of  the  contract  in  the  bill 
of  lading.  The  pit.  claims  that  the  contract  of  the 
bill  of  lading  incorporates  all  of  the  charter-party 
that  remained  to  be  carried  out,  and  that,  looking 
to  all  the  circumstances  of  the  ca«e,  this  must  be 
taken  to  have  been  the  intent  of  the  parties.  The 
contract  of  the  bill  of  lading  was  made  by  the 
master,  as  the  agent  for  the  shipowner,  with 
the  charterer's  agent,  and  with  the  charter- 
party  before  the  eyes  of  the  contracting  parties, 
and  referred  to  expressly  in  the  bill  of  lading. 
The  freight  was  the  freight  pavable  as  freight  by 
charter-party,  and  that  was  lump  freight,  audit  is  said 
lump  freight  im^es  lump  cargo,  and  therefore  full 
freight  is  payable  without  any  deductions.  This  view, 
however,  seems  to  me  to  be  unsustainable.  [The 
learned  Judge  then  referred  to  the  case  of  Cht^peli  v. 
Com/ortj  cited  above,  and  said :]  Now,  applying  these 
observations  to  the  present  case,  what  is  the  reference 
in  the  bill  of  lading  to  the  charter-party  ?  The  bill 
of  lading  declares  tnat  the  vessel  is  bound  for  Cowes, 
Queenttown  or  Falmouth,  for  orders  as  per  charter- 
party.  This  includes  what  is  omitted  in  the  bill  of 
lading,  but  inserted  in  the  charter  "at  Master's 
option,"  and  it  includes  the  delivery  at  all  the  ports 
mentioned  in  the  charter.  Again,  the  bill  of  lading 
states  the  goods  are  to  be  delivered,  the  freight 
payable  as  per  charter-party.  I  think  that  tl^se 
expressions  include  everything  mentioned  in  the 
^faarter-portv  in  relation  to  freight.  There  may  be 
great  dimculty  in  ascertaining  what  that  freight  is, 
but  the  principles  by  which  it  must  be  ascertained 
•re  the  stipnuitions  contained  in  the  charter.  The 
first  stipulation  is,  that  11,250/^  lump  be  paid  if 
ordered  to  the  United  Kingdom,  Havre  or  Bordeaux, 
11,625/L  if  ordered  to  Antwerp  or  Marseilles.  As  to 
the  next  clause,  the  master  guarantees  to  carry 
3000  tons  dead  weight  of  cargo  upon  a  draught  of 
twenty-six  feet  water,  or  to  forfeit  freight  in  pro- 
portion for  deficiency.  I  do  not  say  that  the  holder 
of  the  bill  of  lading  could  bring  an  action  upon 
the  guarantee,  but  I  do  say,  that  in  calculat- 
ing the  freight  to  be  paid,  a  deduction  ought  to 
be  made  in  proportion  to  the  deficiency.  I  do  not 
«ay  that  the  holder  of  the  bill  of  lading  could  sue  on 
the  stipulation  for  the  loading  at  Bangoon,  as  the 
freighter  or  his  agenta  might  consider  ufe.  Under 
the  eziating  circumstances,  the  amount  due  for 
freight  can  only  be  ascertained  through  the  medium 
of  a  oomplicated  account  of  advances  and  disburse- 
nents.  The  question  then  arises  as  to  the  power  of 
the  master  to  detain  the  cargo  for  freight  and  aver- 
age until  any  amount  demanded  by  him,  however 
exorbitant,  be  complied  with,  and  to  require  that 
the  holder  of  the  bill  of  lading  in  this  case  shall 
make  a  tender  to  him  of  the  proper  amount  of 
freight  andaverage,  he,  the  master,  refusing  to  give 
any  information  to  him  as  to  the  circumstances 
indispenaably  necessary  to  ascertain  the  amount  of 
freight  and  average  due,  and  which  cannot  be  in  the 
knowledge  of  the  holder  of  the  bill  of  lading, 
and  whidi  are  within  the  master's  knowledge.  That 
this  is  a  breach  of  duty  under  the  statute  I  cannot 
doubt ;  and  the  consequence  is  that  a  loss  has  ac- 
crued, by  the  default  of  the  master  to  the  holder  of 
the  bill  of  lading.  Objection  was  taken  to  the  llth 
^uticie  Ifefare  mentioned,  and  the  Salacia  was  cited. 
T^st  aue  WM8  different  from  the  present.  The 
npe^at  ucdon  is  not  to  reduce  the  freight,  for  which 


there  is  a  lien,  by  the  value  of  the  goo<ls  improperly 
sold ;  but  it  is,  in  substance,  an  action  for.  breach 
of  contract  in  non-delivery  and  short  delivery 
of  cargo  as  per  bill  of  lading.  It  is  said  that, 
even  if  the  alleged  breaches  are  breaches  of  the 
contract,  the  pit.  is  not  in  a  position  to  sue  upon 
them.  It  is  urged  that  he  is  not  entitled  to  de- 
livery of  the  goods ;  he  may  never  be  so;  until  he  is,  he 
cannot  claim  for  damage  done  to  the  goods  to  be 
delivered.  It  is  true  that  the  deft,  has  a  lien  upon 
the  goods  for  his  freight,  and  the  pit.  cannot  reduce 
this  freight  by  setting  off  any  damage  done  to  his 
goods ;  and  if  this  be  so,  it  may  bo  thint  at  common 
law  the  pit.  cannot  bring  an  action  of  trover  for 
the  goods,  because  trover  requires  in  a  pit.  the  right, 
not  only  of  propertv,  but  of  possession,  and  this 
cannot  exist  witn  a  hostile  lien ;  and  I  think  upon 
this  point  reference  was  nuide  to  Bloxam  v.  Stutdem 
(cited  above).  But  I  think  the  same  case  decides, 
that  though  trover  does  not  lie,  a  special  action  will 
lie  for  damages  on  the  contract,  and  I  think,  there- 
fore, the  pit.  can  sue  for  damage  on  account  of 
any  injur}'  done  to  his  goods  by  being  improperly 
thrown  overboard,  for  sale,  or  unloading,  or  wharf- 
ing.  lie  can  also  sue  for  damages  caused  by  the 
delay,  from  the  deft,  making  improiH.'r  claims,  and 
refusing  to  specify  particulars.  Lastly,  he  can  sue 
for  damage  for  non-delivery.  All  that  is  necessary 
to  enable  the  pit.  to  recover  is,  that  he  should  be 
willing  to  perform  his  part  of  the  contract.  The 
pit.  ha.s  indeed,  neither  paid  the  freight  nor  made  a 
tender ;  but  the  petition  alleges  that  all  tender  was 
waived,  aud  that  the  pit.  was  ready  and  willing  to 
pay  what  was  fair.  The  result  is,  that  the  petition 
must  be  reformed  by  striking  out  all  tho^e  articles 
or  paragraphs  whidi  purport  to  allege  a  breach  of 
the  charter-party — tluit  is,  of  all  those  stipulations  in 
the  charter-party  not  imported  into  the  bill  of 
lading ;  that  all  which  imports  a  breach  of  the  lull 
of  lading,  as  I  have  now  interpreted  it.  nhall  remain, 
and  also  all  that  shows  a  damage  or  loss  occasioned 
by  the  alleged  misconduct  of  the  master,  whether  it 
be  called  Invach  of  duty  or  otherwise. 


Tufsdajf,  Feb,  16,  1HG4. 

The  SKiFwrrii. 

Clatm  for   repair*   to  a  vessd — i^bscjiuent  mortgttget 
iiaofe — Maritime  lien — A  mendintitt. 

A  SHbiteqnetit  wortgagefi  is  iitible  for  repairs  jtrevioHs/tf 
done  to  the  mort^ged  vessel. 

The  institution  of  a  suit  as  a  muse  of  nfrtsMxriey 
does  not  estop  the  pU,  from  pleading  and  prociuti 
mbseamntUt  that  his  claim  is  in  respect  of  repairs ; 
but  the  title  of  the  cause  must  be  ttmended, 

Quatre,  whether  a  claim  for  rqxtirs  constiiutes  o 
maritime  lien? 

The  schooner  Skipieith  being  under  arrest  in  s 
suit  for  wages,  this  action  was  entered  as  a  cause 
of  necessaries  on  belialf  of  the  pits.  Charles  Hill 
and  others,  of  Cardiff,  Glamorganshire,  shipbuilders. 
Their  claim  was  in  fact  for  repairs  done  to  the 
vessel  in  July  1883.  The  deft,  was  an  assignee  of 
a  mortgagee,  the  mortgage  having  been  transferred 
to  him  on  the  17th  Sept.  1868. 

The  answer  stated  (amongst  other  things)  that 
the  repairs  were  done  on  the  personal  responsibility 
of  the  owner,  that  the  vessel  belongs  to  the  port 
of  London,  and  at  the  time  of  the  institution  of 
the  cause  her  owner  resided  at  Swansea. 

V,  LushiiM/ton,  for  the  pits.,  moved  the  court  to 
reject  the  material  portions  of  the  answer.  The 
action  is  proiierly  for  repairs  under  sect.  4  of  the 
Admiralty  Court  Act  18G1.  '^Hiere  is  a  mistake  in 
the  pr»c\\>e,  awl  the  action  has  consequently  been 
I  entered  a*  owr  ol  \\w;v!>^'*«vtSs»  •,  \>\x\.  >^aax  ^oea  not 
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Adm.]                                                             The  Pacific.  [Adm.  . 

oondade  the  pit.    Besides,  repairs  are  necessaries,  that  the  ship  and  proceeds  were  under  the  arrest 

The  Diortgafree  can  be  in  no   better  position  than  of  the  Court — it  was  and  is  competent  to  the  party 

the  owner  (The  Caledonia^  Swab.  li>),  and  the  plt.'s  to  proceed  here.    A  difficult  question  miprht  arise, 

diim  would  therefore  take  precedence.  whether  in  the  wordinp^  of   this  section  the  claim 

ClarksoH  for  deft. — ^The  cause  was  entered  as  one  which  has  been  given  in  can  be  called  a  maritime 

of  necessaries,  and  by  that  entry  the  pit.  is  bound,  lien  or  not,  and  if  not,  what  would  be  the  proper 

He  moat  therefore  recover,  if  at  all,  under  sect.  5  denomination  of  it.  But  Mr.  Clarkson  has  argued,  and 

of  the  Admiralty  Court  Act  1861 ;    but  then  he  very  properly  argued  for  his  client,  that  his  client 

cannot  recover  under  that  section,  as  the  owner  is  never  would  have  been  responsible  for  these  repairs, 

domiciled  in  Wales.  because   the   mortgagee   was    not   in    possession. 

The  following  are  the  sections  of  the  Act  of  Par-  That  is  perfectly  true,  but  I  do  not  see  how  that 

liament  referred  to :  benefits  him  in  the  slightest    degree,  because  he 

Sect.  4.  The  High  Court  of  Admiralty  shall  have  stands  in  the  ixisition  of  the  original  owner  of  the 

JQiiMliction  over  4ny  claim  for  the  building,  equip-  property,  and  takes  his  mortgage  mm  otiere,  and  is, 

ping,  or  repairing  of  any  ship,  if  at  the  time  of  the  therefore,  liable  to  all  the  repairs  and  all  the  debts 

institution  of  the  cause  the  ship  or  the  proceeds  legally  attaching  to  the  ship.    I  will  give  leave  to 

thereof  are  under  arrest  of  the  court.  amend  the  title  of  the  cause,  and  with  regard  to 

Sect.  5.  The  High  Court  of  Admiralty  shall  have  the  other  questions  I  have  expressed  my  opinion, 

jwiidiction  over  any  claim  for  necessaries  supplied  Anncer  rfjected,  hut    ictthout  costs,   the    question 

to  My  ship  elsewhere  than  in  the  port  to  which  the  decided  being  primas  impressiouis  and  depending 

ship  belongs,  unless  it  is  shown  to  the  satisfaction  upon  an  mnhigmus  section   of  an  Act  of  Par- 

of  the  court,  that  at  the  time  of  the  institution  of  Uament. 
the  cause  any  owner  or  part  owner  of  the  ship  is 

•tamiciled  in  England  or  Wales,  provided  always,  * 

that  if  in  any  such  cause  the  pit.  do  not  recover  ,^     ,  ,o      joo  tq^i 

twenty  pounds  he  shall  not  be  entitled  to  any  costs,  ^'"^*  ^^  ""*'  2^'  ^***^' 

chai]^es,  or  expenses  incurred  by  him  therein,  unless  (Before  the  Right  Hon.  Dr.  LrsiiixoTOX.) 

the  judge  shall  certify  that  the  cause  was  a  fit  one  The  Pacific 

to  be  tried  in  the  said  court.  „                     ,                    «  .    .        r      •  •»     ^j_. 

Di.  LusHiNOXON.—There  might  be  many  cireum-  ^^f^^ries  and  moiigage—Fnontjf-^Domtcd—Adm^ 

rtances  which  would  raise  questions  of  considerable  «*%  ^'^'^  ^^^  ^**^1'  *•  ^• 

'fificolty  with  regard  to  the  construction  of  the  4th  The.  tenn   ^^  domicifed**  in   the  Admitxdtg    Court  Act 

ud  alio  of  the  oth  section  of  the  Admiralty  Court  1862,  s.  5,  is  used  in  the  ordinartf  legal  «ense,  and 

Act  1861,  but  I  cannot  say  that  upon  the  present  if  the  owner  of  a  ship  is  onlg  temporarily  absent  from 

"Wirion  I  feel  much  embarrassed.    Now  the  facts  this  countrif,  an  action  for  necessaries  cannot  be  main' 

^  the  case  are  these — that  these  articles,  whether  tained  against  his  dap, 

ywj  all  them  repairs  to  the  vessel,  or  whether  you  ^  material  man  has  not  by  the  mere  fact  of  supplyina 

«lttem  necesMiries— were  done  and  furnished  in  necessaries  a  maritime  lien  against  the  ship.      To 

W  month  of  July  last,  and  the  plaintiff  in  this  case  ofttoiVi   that  lien  he  must  have  arrested  the  ship  by 

wofcitransfer  of  the  mortgage  on  the  17th  Sept.  warrant  from  the  High  Court  of  Admiralty. 

Wtd  •«  •  ^T,M^^4  ^Lw^a^*i<.o  .n^  it  ;♦  \^mA  i,.».w^»<wi  1^62  M«  pit,  fuHitshed  a  vessel  with  necessaries.     On 

?lhro^n""^'?;S^^j;e?l^^^^  ^   1<^.  ^'r^.^^^'^  r^^e^of^e 

m  England,  I  am  strongly  incUned  to  think  it  would  Tf^'T^  t^  Y    !^ f!^ flT^^^ U  ^  ^iit 

hr,  been    well  so   instituted,  for  I  think  that  ^'^''  l^^PJ^'''  ''''•  ''^''''  ^^^  "'"^  *'*  "  ""'  '" 

ketwea  the  repairs  which  are  mentioned  in  this  respect  of  the  , necessaries :            .      ,  ,   .    ^     ^ 

*ttmnt  and  necessaries  in  the  general  exphination  Held,  that  the  plt.'s  daim  in    the  Admiralty  Court 

<rfthe  term,  there  is  very  little  distinction  to  be  accrued  at  the  date  of  the  arrest  of  the  vessel,  and 

Jowjd.    But,  however,  it  appears  that  the  suit  was  »»««'  therefore  be  postponed  to  the  mortgage  of  the 

i^tuted  as  a  cause  of  necessaries,  and  the  first  is  defts. 

•  technical  objection,  whether  the  court  under  these  The  Skipwith,  10  L,  T.  Rep,  N,  S,  48,  not  fallout 

cwmnutanoea  ought,  if  I  may  use  the  expression,  to  »- .                 ... ...«^«.  „„j  «,-.  u^^^u*- 

*»-«iit  the  parties,  or  whether  it  ought  not  to  ^  This  was  a  suit  for  ne<^8M«es  and  was  bro^ 

•Mow  «xne  m^s  i?  order  to  remedy  that  which  is  ^y  f  ««f  P^  ^^^i^^^^?'  ^^  ^^^"^^^^^T^^' 

•newtechnicalacddent.    Reference  has  been  made  f^f^l**   ^A%'''^?'^''^^^        I^^'J^'a  a^^H^ 

to  the  past  practice  of  this  court,  and  I  have  no  Moms  and  Frederic  Pahner  Martmdale,  joint  mort- 

Joubt  that  Mr.  Ctarkson  is  right  when  he  says  it  »»«««» of  the  ship  mtervemng. 

btt  always  been  customary  to  state  that  a  cause  The  question  in  this  case  came  before  the  court 

na  of  this  or  that  description,  but  there  never  was  on  objection  to  the  deft,*s  answer. 

•  case  to  my  knowledge,  m  which,  in  consequence  The  petition  alleged,  amongst  other  things,  that 

'^  an  erroneous  description  in  the  title  of  the  cause,  the  pit.,  being  duly  emplcnred  for  that  purpose, 

the  person  idio  waa  unfortunately  guilty  of  that  executed  in  the  months  of  Nov.  and  Dec.  1861,  and 

Qiatike,  by  negligence  or  otherwise,  was  estopped  the  months  of  Jan.  and  Feb.  1862,  certain  work, 

'nxn  suing  in  this  court.    There  has  been  no  such  consisting  of    a  new  gallery  to  the  Pacific,  and 

ctte,  and  I  apprehend  the  court  has  ample  means  of  repairs  to  her  hull,  cabins  and  machinery ;  that  in 

refonning  that  difficulty,  supposing  it  to  occur ;  for  the  month  of  Aug.  1862,  Arthur  Turner  Clarke,  the 

lahoold  have  nothing  to  do  but  to  give  leave  to  sole   registered   owner,  quitted  this  country  and 

the  pit.  to  amend,  and  say  it  was  a  case  of  repairs,  went    to   reside   at  New  York,  or  elsewhere   in 

and  not  a  case  of  necessaries.    Now,  with  respect  America,  and  that  at  the  time  of  the  institution  of 

to'  the  meaning  of  the  4th  section,  which   is   as  this  suit  he  had  no  domicil  in  this  country,  and  that 

follows.     [The  Court  read  the  4th  section  cited  the  mortgagees  of  the  ship  have  intervened  and 

above,    and   proceeded :] — I  am   of   opinion  that,  given  bail  in  the  suit. 

however  the  daim  originally    arose,    whether   it  The  answer  alleged,  amongst  other  things,  that 

arose  from  giving  credit  to  the  master  of  the  vessel,  the  said  Arthur  Turner  Clarke  left  this  country 

or  not — provided  that  the  claim  was  not  satisfied  at  for  the  purpose  ot  inficWiiv;  Vl\%  wcA  ^v^  ^\.^«« 

the  time,  and  that  the  work  for  building,  equipping,  York,  but  that  Y\e  then  vnXdv^^A.  \<i  'wXxaxi  Vi'^i^^- 

or  npaJM^gr  Aacf  beea  done  and  provided^    also  land,  and  atUl  \nteTid%  «oto^o,«jA>^«^>M6^^^^ 
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the  time  of  the  iiuititution  of  this  suit  only  tem- 
porarily absent  from  England,  and  was  at  such 
time  domiciled  in  England  or  Wales,  within  the 
intent  and  meaning  of  the  Admiralty  (Jourt  Act 
1861.  That,  if  the  court  has  jurisdiction,  the 
mortgagees  claim  priority  of  payment. 

Deane,  Q.  C.  and  Mtdtilelon  appeared  in  objection 
to  the  answer ;  and  Me/liahj  Q.  C.  and  A\  C.  ClarkMu 
in  support. 

Dr.*  LusHiNGTON. — ^This  is  a  suit  for  necessaries, 
and  is  brought  by  Joseph  Hodgkinson,  and  defended 
on  behalf  of  the  mortgagees  of  the  ship.  A  petition 
has  been  given  in,  and  an  answer  filed,  and  the 
present  question  arises  on  a  motion  to  reject  the 
answer.  The  necessaries  were  supplied  partly  in 
Not.  18C1,  and  partly  subsequently.  The  mortgage 
bears  date  Dec  12,  IBGI,  and  was  duly  registered 
at  the  time.  On  the  4th  Oct.  1803  the  mortgagees 
took  possession ;  and  on  the  4th  Feb.  1804  this  suit 
was  instituted.  The  owner  left  England  in  Aug. 
18(>2.  There  are  two  objections  which  I  am  about 
to  consider,  and  which  I  think  will  dispose  of  the 
question  before  me.  Tlie  first  is,  that  at  the  time 
of  the  institution  of  this  suit  the  owner  was  domi- 
ciled in  England,  and  if  true,  the  court  could  not 
entertain  the  case.  In  order  to  oust  the  jurisdiction 
of  the  court,  the  statute  requires  that  the  i^t. 
shall  prove  that  the  owner  was  so  domiciled  at  the 
institution  of  the  suit.  A  discussion  having  arisen 
a»  to  the  meaning  of  the  word  domicile<^  I  am 
of  opinion  that  the  Legislature  has  used  it  in  its 
known  legal  sense,  such  as  we  find  it  defined  by 
the  highest  legal  authorities,  and  I  think  that  if 
the  owner  was  only  temporarily  absent  auimo 
ttvertendi  the  action  would  not  lie.  And  though  it 
may  be  true  that  such  a  construction  would  very 
much  narrow  the  effect  of  the  statute,  which  is 
remiedial,  no  such  consequence  would  justify  the 
court  in  giving  to  the  word  domicil  a  meaning 
different  from  tha^  which  legally  appertains  to  it. 
I  cannot  reject  this  article,  but  it  must,  if  it  is  to 
be  relied  upon,  be  reformed  by  more  specific  plead- 
ing, that  is  to  say,  b^'  alleging  where  this  person 
was  resident  at  the  time  when  the  order  for  the 
necessaries  was  given,  and  when  they  were  furnished. 
In  its  present  form  the  article  is  too  vague,  as  it 
states  merely  that  he  quitted  this  country  at  a  par- 
ticular time,  and  is  likely  to  return,  and  does  not 
proceed  to  set  forth  where  he  was  previously  domi- 
ciled, and  where  he  is  now  resident.  Tlie  most  im- 
portant question,  however,  is,  whether  the  material 
man  can  maintain  his  claim  to  priority  of  pay- 
ment before  the  mortgagee.  If  he  cannot,  then 
he  has  in  this  case  no  effectual  remedy,  for  the 
amount  advance<l  on  mortgage  would  exhaust  the 
funds  arising  from  the  prcxsecds  of  the  ship.  Tlie 
essential  element  in  a  mortgage  transaction  is  the 
pledge  of  the  ship  itself  ;  for  tliough  the  mortgagee 
may  also  take  the  personal  covenant  of  the  mort- 
gagor, he  relies  mainly  upon  the  ship  as  his  secu- 
rity, which  becomes  fixed  when  the  deed  is  regis- 
tered, and  which  cannot  be  dis]>laced  by  tlie 
subsequent  act  of  any  third  iierson,  unless  tluit 
third  person  is  possesse<l  of  some  lien  wliieh  entitles 
him  to  precedence.  By  the  law  of  some  countries 
the  material  man  has  a  lien  upon  the  shi]>,  and  in 
very  early  times  in  this  country-  also  he  could  main- 
tidn  a  suit  against  the  ship  in  the  Court  of  Admiralty. 
But  the  <lccision  of  the  Privy  C(mncil  in  the  case  of 
the  yqttHue,  3  Knapp,  04,  took  from  this  court  the 
last  vestige  of  such  a  jurisdiction,  and  from  that 
date  until  recently  the  only  remedy  of  the  material 
num  was  at  common  law,  and  there  of  course  he 
ctmld  only  proccetl  ugainst  the  owner,  and  not 
^inst  the  ship,     Thi»  gtatv  of  thingn  was  partly 


Admiralty  Court  jurisdiction  to  decide  all  clairai 
and  demands  whatsoever  for  necessaries  supplier 
to  a  foreign  ship,  and  to  enforce  the  papnen 
thereof,  whether  such  ship  or  vessel  might  hav< 
been  within  the  body  of  a  county,  or  upon  the  higl 
seas,  at  the  time  when  the  necessaries  were  fur 
nished.  This  statute  not  applying  to  British  vessels 
the  Admiralty  Court  Act  18B1  gave  the  cour 
jurisdiction  over  any  claim  for  necessaries  sup 
plied  to  any  ship  elsewhere  than  in  the  por 
to  which  the  ship  belongs,  unless  it  should  b 
shown  to  the  satisfaction  of  the  court  that  at  tb« 
time  of  the  institution  of  the  suit  any  owner  o\ 
part  owner  of  the  ship  is  domiciled  in  England  o; 
Wales.  The  reason  of  these  enactments  seems  t< 
be  plain.  A  real  action  in  the  Admiralty  Court  i 
given  against  a  foreign  vessel  in  all  cases,  because 
the  owner  is  assumed  to  be  beyond  the  jurisdiction 
and  vice  vertM  it  is  denied  against  a  British  vesse 
where  the  owner  is  within  the  jurisdiction,  or  for  i 
similar  reason  where  the  necessaries  arc  supplied  ii 
the  home  port,  because  the  presumption  U,  that  thi 
supplies  were  made  upon  the  personal  credit  of  th« 
owner,  who  would  there  be  known  and  trusted.  Ii 
other  words,  the  remedy  against  the  ship  is  givei 
only  where  a  personal  action  against  the  owne 
would  be  fruitless,  and  then  only  when  the  supplio 
have  not  been  made  upon  his  personal  credit.  Thi 
material  man,  thert^fore,  by  the  mere  fact  of  hi 
furnishing  necessaries,  in  no  case  obtains  the  shi] 
as  a  security  until  he  commences  a  suit  in  th* 
Admiralty  Court ;  and  in  the  case  of  a  British  shi] 
may  never  obtain  it  at  all,  if  by  reason  of  the  owne 
having  his  domicil  in  this  country'  the  suit  cannot  b 
instituted.  This,  I  think,  shows  that  the  material 
man  has  not  a  maritime  lien,  for  that  accrue 
instantly  with  the  circumstances  creating  thi 
claim,  and  not  from  the  date  of  the  intervcn 
tion  of  the  court.  In  the  present  case  the  deftc 
on  the  12th  Dec.  1801,  by  registering  their  mort 
gage,  acquired  the  ship  as  a  security,  and  at  tha 
time  the  pits.,  though  they  had  supplied  the  ncccs 
saries,  had  not  instituted  a  suit,  and  tlierefore  hai 
no  lien  on  the  ship.  And  it  was  not  until  Feb.  A 
1864,  that  the  pits,  arrested  the  ship,  and  thereby 
acquired  security,  but  the  ship  was  then  by  lav 
subject  to  other  claims.  Under  these  circumstance 
the  pits,  must  take  the  ship,  subject  to  the  incum 
brances  of  the  defts.,  unless  the  Act  clearly  pre 
scribed  that  the  claim  of  the  necessaries  man  shouli 
override  that  of  the  mortgagee.  But  of  this  nt 
trace  whatever  is  to  be  found.  It  has,  indeed,  beei 
urged  that  the  court  should  follow  equitable  prin 
ci^es  in  regulating  the  priority  of  incumbrancer 
and  that  the  mortgagee  having,  if  the  fact  be  so 
had  the  benefit  of  the  8up|)ly  of  the  necessaries,  hi 
claim  must  be  postpone<l  to  that  of  the  materia 
man,  in  the  same  way  tliat  in  bottomry  bonds  tlu 
first  bondholder  is  postponed  to  the  second.  Thit 
argument  is  not  without  weight,  for  upon  sue! 
grounds  rests  the  law  of  all  those  countries  whicl 
give  the  material  man  a  lien  upon  the  vessel.  Bu' 
this  is  not  the  view  of  the  English  Legislature  ai 
expressed  in  the  Act,  which,  as  has  been  befon 
stated,  gives  him  no  lien  upon,  but  only  a  right  t4 
proceed  against,  the  ship.  For  these  reasons,  aftei 
having  given  the  question  the  best  consideration  ir 
my  power,  I  have  come  to  the  conclusion  that,  in  th< 
circumstances  of  this  case,  the  mortgagee  is  entitles 
to  be  paid  in  iireference  to  the  material  man ;  anc 
in  such  case,  according  to  the  answer,  the  wholt 
funds,  vis^  the  proceeds  of  the  ship,  would  be  ex- 
hausted. Now,  I  tliink  I  am  bound  to  notice  Um 
case  of  the  SUpivUfi,  as  reported — and  I  have  n< 
reason  to  say  not  correctly  reported.  It  may  h 
that  in  that  case  some  of  the  observations  made  bj 
me,  c\l\\er  rcaWy  ot  ^\)i\MLXQTvUy^  arc  not  rcconcilcabli 


MgMmst  rite  ship,     Thu  gtatv  of  thingn  was  partly  I  me,  c\li\er  TcaXvy  ot  a.\)i\«.xQTv.Uy,  arc  not  rcconciicabli 
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been  correctly  vqpoited,  but  erroneously  applied  to 
tbe&ctff  of  the  case,  as  I  am  now  able  to  ascertain 
them.  I  regret  that  the  case  of  the  Skiptn'tk  was  not 
hnni^  before  the  court  in  a  more  formal  shape,  and 
tfaitit  was  not  more  maturely  considered;  but,  if  I 
VIS  in  emir  in  that  case,  assuredly  I  would  never 
for  a  mere  nominal  consistency  persist  in  it.  I 
nnutprder  the  answer  to  be  amended,  but  I  shall 
not  pje  the  costs  of  the  motion,  as  the  case  well 
^ewrred  serious  consideration. 


SOUTHERN  DISTRICT  OF  NEW  YORK. 

(Befor»Hon«  W.  I).  Shipxax.) 

Tub  George  Washington. 

Damatfe  bif  tort — Col/ituou. 

'fTAwa  kuye  propelier,  lyiuy  in  a  #/*/>,  wajt  rtuunntf  ker 

ftmcfw  the  pnrpoite  of  teatiitfj  her  Machinery,  cananng 

^fowrfvJ  cunrnt  to  jw»/  towards  the  nrrew,  and  U 

•Immn^  necegMiry  to  moce.  htirgfs  which  lay  oh  the 

lAhtr  stde  of  the  ttfip,  the  engineer  of  the  propetter 

wm  nqnented  to  wtop  his  engine  for  the  pnrpote^  and 

^d»;  but  while  a  barge  wit*  betng  moreabyhiit  vesnef^ 

U  started  hi*  engine  again,  and  the  current  made  by  the 

trmc  drew  the  barge  against  it,  and  o  ne  arm  of  it 

nr(  into  the  barge  and  sunk  her,  cansinq  daimtge,  to 

newer  tAich  the  owners  of'  the  barge  libelled  the  pro* 

peBv: 

Bdi  that  the  case,  must  be.  governed  by  the  rnles  of 
Adminhy  hw  relating  to  collisions : 

Tkst  tht  rase   was  not  one  of  inevitable  accident  or 

2iK  (If  engineer  was  negligent  in  starting  his  engine  as 

*<*fcff  was  given  of  a  custom  for  proftellers  to  run 
^screws  while  lying  in  the  slips  of^ew  York  city : 

««{  Aat,  if  such  a  custom  exists,  the  privileges  it  con- 
}*n  thotJd  be  exercised  with  great  amtion  and  in 
*«4  a  manner  as  to  interfere  as  little  as  possible  with 
^  me  of  the  sliits  by  other  vessels: 

^^  eren  though  such  a  custom  were  proved,  yet  when 
^esgiMeer  of  the  projteller  had  consented  to  stop  his 
^^for  the  purpose  of  uimu'ng  the  Intrges,  the  latter 
■•rf  a  right  to  relu  on  its  retnainim/  motionless  until 
"ff  had  accomplished  thiir  object,  provided  they  were 
pnceeding  with  no  unnecessary  delay, 

"niU  iction  was  brought  to  recover  about  20,(XK)/L 

•-OMUffes  for  an  alleged  maritime  tort.    The  facts 

^oe  as  follows :— On  the  24th  Nov.  18C2,  the  steam 

Pjopeller,   George  Washington,  lay  at  pier  No.  i)  in 

w  North  River,  in  the  city  of  New  York,  on  the 

"orth  side  of  the  pier.    She   was   a   large   new 

^c»el,  and  was  in  the  inrocess  of   being  completed 

-Md  fitted  for  sea.    For  the  purpose  of  trying  and 

pnfecting  her  machinerr,  she  had  been  running  her 

ojgine  and  turning  her  screw  during  the  day.    The 

*cier  was  18  feet  in  diameter,  and  the  effect  of  its 

^T^olution,  as  she  lay  fastened  to  the  dock,  was  to 

<>nM  a  powerful  current  to  set  towanls  her  screw 

^lom  the  opposite  side  of  the  sli^i.    The  slip  was 

^ut  85  feet  wide. 

The  barge  Fair  fxtdy,  a  vessel  belonging  to  the 

'Philadelphia  Steam  Piropeller  Company,  who  were 

the  libellants  in  the  cause,  lay  in  the  same  slip  on 

the  opposite    side   from    the    George    Waslungton, 

'Oatside  of  her  lay  the  barge  Garilmldi,  and  ahead  of 

them  both  lay  another  propeller,  nearer  to  the  end 

*of  the  pier.    During  the  day  it  became  necessary 

for  the  fibellants  to  move  the  Fair  fjody  out  towanls 

the  end  of  the  pier.    This  could  not  be  done  safely, 

•it  leaat  bj  any  ordinary  means,  while  the  screw  of 

tile  George  WaAington  was  in  motion,  as  the  Fair 

Lady  would  be  In  danger  of  being  sucked  over  by 

the  emrait  oansed  by  the  revolution  of  thv  screw 

vwltiiin  laadk  i^  its  mtuis,     Tlie  vnfpucvr  of   the 


George  Washiwftou  was  therefore  requested  to  stop 
his  engine  while  the  barges  were  being  moved.  He 
accordingly  stopped  it,  and  the  GaribaMi  was  moved 
out  and  made  fast  near  the  end  of  the  pier.  Tho 
Fair  Lady  was  then  breasted  out  from  the  dock  to  be 
also  moved  forward.  She  had  got  about  two-thirds 
of  her  length  past  the  screw  (^  the  (reorge  If  a«A« 
ington,  when  the  engineer  of  the  latter  starte«l  his 
engine,  thus  setting  her  screw  in  motion.  The 
powerful  current  caused  at  once  by  its  revolutioa 
sucked  the  Fair  Lady  over  to  the  stem  of  the 
George  Washiw/ton,  where  an  arm  of  the  screw  struck 
her  and  cut  a'  hole  in  her  bottom,  causing  her  to 
sink,  by  which  she  and  her  cargo  were  greatly 
damaged,  and  it  was  for  the  recovery  of  this  danuige 
that  the  action  was  brought. 

For  libellants  were  Messrs.  lienedict.  Burr  and 
Benedict,  For  rcsps.,  Mr.  Parsons  and  Judge 
Curtis, 

Shipman,  J. — ^This  is  a  somewhat  novel  case.  It 
must  be  subjected  to  the  rules  of  Admiralty  juris- 
prudence ill  cases  of  collision,  so  far  as  they  are 
applicable  to  the  peculiar  features  of  the  case.  Of 
course,  contrary  to  the  rule  of  common  law,  if  both 
parties  arc  found  to  be  in  fault,  the  danuige  should 
be  divided.  There  is  no  room  for  doubt  that  there 
was  fault,  and  gross  fault.  The  damage  cannot 
therefore  be  attributed  to  inevitable  accident.  But, 
after  a  careful  review  of  the  evidence,  and  a  full 
consideration  of  the  very  elaborate  and  able  argu- 
ment of  the  advocate  for  the  claimants,  I  am  clearly 
of  opinion  that  the  fault  is  exclusively  chargeable  te 
the  negligence  and  unreasonable  act  of  the  person  in 
charge  of  the  George  Washington**  engine.  His  own 
testimony  wus  taken  on  the  trial,  and  I  think,  when 
fairly  weighed  with  the  facts  stated  by  the  witnesses 
for  the  libellants,  it  confirms  the  allegation  contained 
in  the  libel,  of  negligent  and  improper  conduct  on 
the  iMirt  of  the  steamer,  and  it  satisfies  me  that  the 
collision  was  brought  about  wholly  by  his  un- 
justifiable act  in  starting  his  engine  at  the  time  he 
did.  llie  libellants'  witnesses  furnish  clear  |)roof 
that  he  was  requested  to  stop  his  engine,  so  that  tho 
barges  could  be  moved.  He  admits  himself,  in  his 
testimony,  that  ho  was  requested  to  stop  until  they 
could  move  a  boat  or  boats ;  he  does  not  recollect 
which.  He  did  stop,  and  the  libellants  proceeded 
to  move  the  barges.  The  Garibtddi  had  to  be  moved 
first,  as  she  lay  outside  of  the  Fair  Ltuly,  While 
the  latter  boat  was  in  the  act  of  moving  without 
any  delay,  he  suddenly  started  his  engine  and  pre- 
cipitated the  collision.  He  states  that,  in  his  judg- 
ment, his  engine  was  stopiied  twenty  minutes.  He 
then  says,  **  Before  I  put  the  engine  in  motion 
again  1  went  on  deck  and  looked,  and  saw  that  the 
space  between  my  ship  and  the  boats  on  the 
opposite  side,  at  Pier  10,  was  greater  tluin  where 
I  stopped.  I  then  went  below  ami  put  my  engine 
in  motion  again.''  The  collision  immediately  fol- 
lowed. I  think  the  course  of  the  engineer  wholly 
nnjuHtiflable.  He  knew,  or  ought  to  have  known, 
the  effect  of  the  motion  of  his  ship's  screw  on  the 
waters  of  the  ship,  and  the  danger  that  must  attend 
the  movement  of  any  vessel  on  the  opposite  side  of 
the  ship.  He  had  been  requested  to  stop  his  engine 
for  the  purpose  oi  allowing  the  vessel  to  be  moved 
with  safety,  and  that  movement  was  still  in  pro- 
gress. Before  lie  venturctl  to  start  his  engine,  he 
should  have  fully  satisfied  himself  that  the  object 
for  which  he  had  been  requested  to  stop  had  been 
accomplished.  Why  he  (K)uld  not  have  ascertained 
that  it  was  not  acctmiplished  by  his  own  personal 
inspection  it  is  difficult  to  conceive ;  for  the  proof 
is  overwhelming  that  the  Fair  lAidy  was  in  plain 
sight,  but  a  few  yanVa  Itoxw  >Xvii  %v\vi  vA  \\\*  ^v^> 
with  quite  a  wuiwVieT  v>^  m^iXi  \i\\  \\*ix,  vi^\^pNJ^A  '»x» 
that  luonivut  m  \\w  att  o^  YuxuVvuv^V^  \w\\vvi»  A\v^. 
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If  he  looked  at  all,  with  any  desire  to  ascertain  the 
true  condition  of  the  Fair  Lady,  he  could  only  have 
failed  to  discorer  it  through  great  carelessness  and 
inattention.  A  proper  precaution,  I  think,  for  him 
to  have  taken,  would  have  been  to  have  hailed  those 
in  charge  of  tne  moving  vessel,  and  thus  ascertained 
from  them  the  condition  of  things.  Some  evidence 
was  offered  by  the  claimants  to  prove  that  it  is  a 
custom  for  steam  propellers  to  work  their  screws  in 
the  slips  of  this  city ;  and  it  has  been  argue<l  that 
this  is  a  custom  of  which  the  libellants  were  bound 
to  take  notice,  and  against  the  consequences  of 
which  they  should  have  taken  precaution,  by  hold- 
ing their  barge  with  stronger  lines  and  more  force. 
An  accomplished  navigator  was  examined  as  an 
expert,  who  testified  to  the  custom  referred  to,  and 
also  gave  it  as  his  opinion  that  the  movement  of 
the  Fair  Lady,  with  no  more  secure  lines  than 
she  had'  out  when  she  was  moved,  was  negli- 
gence under  the  circumstances.  But  one  element 
upon  which  ho  founds  his  opinion  consists  in  the 
assumption  that  the  screw  of  the  Ueorffe  Washington 
was  liable  to  be  put  in  motion  at  any  minute.  If 
the  custom  exists  at  all,  it  must  be  reasonable  and 
strictly  construed.  No  custom  has  been  proved  in 
this  case  broad  enough  to  include  the  assumption  of 
the  experts,  that  propellers  may  start  their  screws 
at  any  moment  without  notice  to  vessels  in  the  same 
slip  and  within  roach  of  tiie  dangerous  currents 
produced  by  their  motion,  and  thus  throw  upon 
such  vessels  the  obligation  of  using  perpetual 
vigilance  and  extraonUnary  means  of  protection. 
But,  whatever  may  have  been  the  rights  of  the 
(xtorge  Washington  under  any  custom  when  she  had 
stopped  her  screw  for  the  purpose  of  allowing  the 
libellants  to  move  the  boats,  the  latter  had  a  right 
to  rely  on  its  remaining  motionless  imtil  they  had 
accomplished  that  object,  provided  they  were  pro- 
ceeding without  unnecessary  delay.  Had  not  the 
screw  of  the  George.  Washington  been  started,  the 
Fair  Lady  would  have  been  removed  in  perfect 
safety  in  a  few  minutes ;  and,  assuming  the  custom 
proved  to  the  extent  churned  by  the  claimants,  I 
think  she  had  so  far  waived  her  supposed  rights 
under  it  for  the  time  being  as  to  deprive  her  of  the 
privilege  of  then  starting  her  engine  until  the  move- 
ment of  the  Fair  Lady  fsonXA  be  ^ected  in  safety,  by 
the  ordinary  means  and  in  the  ordinary  way.  There  is 
nothing  in  the  evidence  to  f  how  that  the  engineer  of 
the  George  Washington  was  deceived  or  misled  by 
any  fault  of  the  libellants,  or  their  servants  or 
agents.  In  disposing  of  this  case  I  do  not  intend  to 
adjudicate  upon  the  validity  or  extent  of  the  custom 
set  up  by  the  claimants ;  but  it  is  very  clear  that  if 
such  a  custom  as  is  claimed  exists,  the  privileges  it 
confers  should  be  exercised  with  great  caution,  and 
in  such  a  manner  as  to  interfere  as  little  as  possible 
with  the  ordinary  use  of  the  slips  by  other  vessels. 
Let  a  decree  be  entered  for  the  libellants,  with  an 
order  of  reference  to  compute  the  damages. 


OOTJBT  OF  QUJSJfiN'B  BENCH. 

BeportM  by  Johk  Tiioxpsov  end  T.  W.  SxmmEss,  Esqrs , 

B«nltten-«t-Law. 

TiieM%,  Nov.  17,  18G3. 

Carr  and  ahothbr  r.  Montefiori. 

Marine  policy  o/insitrance — Port  of  loading. 

Where  it  is  stipulated  in  a  marine  policy  of  insurance 
that  the  ship  and  cargo  are  to  be  loaded  at  a  particular 
port,  such  stijmlation  is  complied  with  by  a  constructive 
loading. 

This  was  a  8i>ecial  case  stated  upon  a  verdict  for  the 
p\t.  in  an  action  upon  a  marine  policy  of  insurance. 
TTie  facts  stated  were  as  foUowB  :— 
In  Aug,  1857  the  ship  insured,  then  called  the 


James  JV.  Cooiter,  arrived  at  Montevideo 
tons  of  guano  on  boanl,  which  slic  had  si 
Liones  Island,  Patagonia,  destined  for  £ng 
small  portion  of  the  guano  was  wetted,* 
remainder  appeared  to  be  in  good-  conditio 
part  that  was  wet  was  removed  and  reload 
the  ship  had  been  thoroughly  repaired.  ' 
and  cargo  were  then  put  up  for  sale,  and  be 
]>a  Costa  Brothers,  of  Montevideo,  who 
the  ship  Dos  llermanos.  They  dotormincd 
her  to  Cork  or  Falmouth,  to  call  fdr  onlen 
port  in  the  Unite<l  Kingdom,  and  it  was 
that  Messrs.  Jacobs  and  Co.,  of  Montevide 
advance  4000/.  on  the  security  of  ^he  ship  ai 
which  were  consigned  to  their  I^ondoii  agent 
Carr,  Josling  and  Co.  (the  jilts.).  This  arra 
was  carried  out,  and  Da  Costa  Brothc 
requested  to  effect  an  insnaaace-  on.  the 
cargo.  They  accordingly  did>  >8o  with  the  < 
of  which  the  deft,  is  chairman,  but  nothing 
as  to  the  cargo  having  been  partially  wet 
the  face  of  the  policy  the  insurance  was  ( 
as  *^on  the  ship  Dos  lltnntuios  and  her 
guano  at  and  from  a  port  or  ports  in  the  ri^ 
to  the  United  Kingdom.*'  The  declarati 
averring  the  making  ofi  the  ^-pplicy,  stated 
ship^  with  the  good!-*  on « b<Mird,  departed 
voyage,  and  durin^^the  continuance  of  the 
obliged  to  put  into  a  port  of  refuge,  where 
found  unfit  to  pioeeedlon  her  voyage,  i 
thereon  it  became  nscessary  to  sell  her 
cargo,  and  they  wero  sold  accordingly  i 
wholly  lost.  The  btttach  laid  was  the  non 
of  the  insurance  money.  The  deft,  pleade 
pleas  to  this  declaration,  of  which  the  only 
is  material  was  that  the-  goods  were  not  sh 
board  at  any  port  or  ports  in  the  river  Tla 
pit.  joined  issue  upon  the  above  plea,  a 
demurred  to  it,  on  the  ground  that  the  not 
the  whole  of  the  good^  in  the  river  Plate 
answer  to  the  action.  The  question  for  1 
was,  whether  the  pits,  were  entitled  to  recoT 
the  policy  in  respect  of  both  ship  and  > 
either  and  which  of  them. 

E,  James,  Q.  C.  (Millmird^  and  Potter  w 
appeared  for  the  pit.,  and  contended  that  tl 
covered  the  cargo : 

Jiichnan  v.  Carstairs,  5  B.  &  Ad.  G51 ; 

Robertson  v.  French,  4  East,  130  ; 

yonnen  v.  Kettlewelf,  16  East,  170 ; 

Gladstone  v.  C/ay,  1  M.  &  S.  418  ; 

BellY.  Jlobson,  16  East,  240. 

Brett,  Q.  C.  {T,  Jbnaiand  Cohen  with  him' 
for  the  defts.  that,  to  enable  the  pits,  to  rec 
cargo  must  have  been  loaded  at  the  port  n 
the  policy,  and  moreover  that  the  insurer  > 
have  been  informed  of  the  fact  that  the  c 
been  ivetted  * 

The  WiUiam,  5  Chr.  lioh.  385 ; 
MuiTav  V,    The    Columbian   Insurnnre 
11  Johnson's  Hep.  301  (United  States 

E,  James,  Q.  C.  in  reply : 
Bm/d  V.  Dubois,  3  Camp.133. 

Cock  BURN,  C.  J. — I  think  our  judgmer 
be  for  the  pits.  Two  x)oints  were  made  by  1 
in  this  case  on  which  our  opinion  is  r< 
First,  it  was  said,  the  risk,  according  to  the 
policy,  being  upon  a  cargo  loaded  at  Mo 
and  the  cargo  having  been,  in  fact,  Ic 
Liones  Island,  in  Patagonia  therefore,  folio 
rule  laid  down  in  the  earlier  cases  on  the 
the  terms  of  the  policy  had  not  been  compl 
Secondly,  it  was  said  that  material  facts  1 
concealed  from  the  underwriters.  As  to 
point,  it  is,  no  doubt,  true  that  tho^  wa 
i  actua\  loadmg  oX.  '^onXi^Vvd!!^  *^  ^tvd  it  the  ai 
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HUblidi  the  propOBition  Uiat  on  actual  loading  must 
late  place  at  tbe  port  named  in  the  polic}:',  then  the 
tlrfcncendaed  hereiia  Bofflcient  nne.  Bntthecaieof 
.VeuuT.A^fl!<nf^l6Eaat.l7a,eatabU>heithepTopo- 
alioDlhattbereoiajbcacoiutracliveloadinK.  There 
thecnya  had  been  loaded  at  oneport,  and  then  entered 
•DMber,  rii.,  that  named  in  the  policj,  where  h 
pytioa  of  it  waa  Temorcd,  euutiined  by  the  ciutom- 
Imk  officers  for  ezciw  punxMei,  the  duty  ascer- 
tiind  on  it,  and  then  it  iras  replaced  in  the  Tosiel. 
Tiii  rdoadiug  of  part  wai  held  a  aafGdcat  lauling 
el  the  whole  cargo  to  satisfy  the  policy.  A  con- 
WactiTe  loading  therefore  will  be  sulllcient.  Then 
■run  the  question,  whether  there  has  been  such  a 
oraRiictive  loading  here.  It  seems  that  a  part  of 
Iht  EURO  was  taken  out  in  order  to  ascertain  tlic 
oofitlon  of  the  ship.  The  ship  was  then  repaired, 
nd  tin  cai^o  Te^aced.  These  circumstances  make 
tlkiaK  Tery  similar  to  NatntH  t.  Keiileictll,  but  I 
prtfrr  rather  to  take  the  broader  enraml,  that  at 
Kntn^deD  there  was  an  entire  change  in  the  owner- 
>tip  «f  the  goods  and  the  vessel,  and  a  partial  change 
irfdesiiBatioii.  lUt  made  I  he  Toy^TC  commenced  from 
4u  port  a  B«r  adTentiue.  I  also  consider  that 
tlw  aitfa  waa  constructiTelj  loaded  at  Montevideo. 
Ids  EM  proDonnce  any  opinion  upon  the  cases  to 
which  A'onot  v.  KtUltKrll  ia  an  exception.  It  is, 
hvrner,  qidte  clear  that  Lord  EUenbwougb  thought, 
il  M  r.  Bebtm,  16  East,  3^0,  that  they  hod  been 
^M  qaite  far  enough.     To  decide  the  second 

PTe  Deed  give  no  opinion  upon  the  case  of 
T.  Dn&Hi,  3  Camp.  138,  though  it  certainly 
to«an  to  me  a  very  strong  thing  to  say  that 
^(Btjcleo  containing  the  germs  of  their  pro- 
wk  dotmction,  such  for  example  as  hemp,  are 
pvtj  is  a  danu^ied  condition  on  board  a  vessel, 
"•"■K  need  not  bo  told  of  it.  However,  we 
•jJ  W  positively  decide  whether  that  case  is 
"Pi  or  wnmg.  Here  a  part  of  Uie  cargo  was 
TUlH  tat  that  part  was  landed,  and  doubtless  got 
'^Wwe  It  was  replaced  in  the  ship.  But,  even 
}j^*sf  that  aonie  damage  was  done,  it  is  very 
«*  flat  neither  Da  Costa  Brothers,  nor  Jacobs 
™  Co,  had  any  knowledge  of  tho  clrctimstaticcs. 
"d  owe  ETonnds,  therefore,  1  think  our  judgment 
••wMbefortheplt. 
^iom4)i  and  BIellok,  JJ.  concuned. 

Judgmoit  for  the  pll. 
Ilti.'  sttomeys,  Obrtnon  and  Co. 
IJtfl-'i  sttomeys,  Ftaree  and  Co. 

WtAadi^,  Mag  II,  1864. 

WiLSOX  V.  Nblsok. 

^•aaepoUai — Vahtdor  open — CmalnKtiim. 

A  itaritpiAuy  in  At  umal  prinleil  form   wilM  blmiiis 

J"  till  particuhn  to  be   intertta  in  leriting,  ran- 

'"'"d,  naijilltd  m,  after  the  iror(&  "  tlie  taid  thip 

^SKd$  art  md  ^all  be  valurJ  at      I.,"  tlie  words 

"rrititg"at  mlAr."     At  ike  fool  of  tht  ptJLcg  Kas 

*■""«  "  ISOOt  on  freight    warranted  fre  fmm 

■ffitt  Hat  au  mtnunmiiiim  at  the  foot  referred  to  the 
aaralk  interal  md  not  to  the  value  of  the  mbjert' 
"Uterof  the  l/uuranee,  and  that  therefore  the  jioliry 
ntnopimome. 

Action  upon  a  policy  of  inmrancc  upon  the  ship 
^•wm  frnn  Quebec  to  Antwerp. 

At  the  trial  before  Sbee,  J.,  in  London,  after  last 
Hihiy  Tcnn,  vaiioti*  objections  were  raised  by  the 
deft,  bat  it  was  now  conceded  that  they  wero  un- 
tnMe  mlem  It  amid  be  established  that  the  policy 
•Haralaedone,aiidnatan  open  one.     The  ver- 


76e  fM^  irm»  bi  liie  oriinary  printed  tttna  with 


'  blanks  left  for  the  particulars  to  be  inserted  in  ink. 
'  At  the  head  of  the  policy  in  the  margin  was  "  13(MV. 
on  freight."  After  the  words,  "tbe  said  ship,  &c., 
goods  and  merchandise,  &c.,  for  so  much  as  concerns 
the  assured  by  agreement  between  the  assured  and 
assurers  in  tins  policy  are  and  shall  be  valued  at," 
were  interpolated  in  writing  the  words  "  as  nader." 
Then  at  the  foot  of  the  policy  in  the  margin  were 
the  words  "  13U0/.  on  freight,  warranted  free  from 
caption,  seizure,  piracy,  detention,  ortheconseqaenco 
of  any  attempt  thereat." 

A  rule  ni'n  having  been  obtained  to  enter  the  ver- 
dict for  the  deft., 

BociH  and  )\'nlUn  WiUiams  appeared  to  show 
cause,  but  were  Bto])ped  by  the  Court. 

Artiibaldin  support  of  the  rule  (E.  Jamu,  Q.C. 
with  him). — Tho  words  "  as  under  being  written 
in  ink  show  that  it  was  tho  intention  to  exjoess  the 
value  on  the  face  of  the  policy,  and  it  is  only  reason- 
able to  piesame  that  the  1800^  mentioned  at  tho 
foot  of  the  policy  was  the  value  at  which  the  parties 
•et  the  freight. 

Cbovftoh,  J. — I  am  of  ofdnion  that  this  ii  not  a 
valued  policy.  When  the  parties  say  1300J1  on 
freight  warranted  free  from  capture,  £&,  they  do 
not  mean  to  say  that  the  subject-matter  of  tho 
freight  is  valued  at  that  amount,  but  the  object  is 
only  to  specify  the  amount  of  the  insurance,  and 
the  subject-matter  of  it,  aud  if  they  meant  that  it 
should  be  a  valued  policy  they  should  pat  in  the- 
words  "  freight  valuL-d  at  so  much."  Here  I  think  It 
should  be  construed  that  the  parties  do  meati  to 
insure  1300/.  on  freight,  but  that  no  value  is  put  aa- 
applicable  to  that  freight. 

Blackbukk,  J. — I  am  of  the  sanw  opinion  that 
this  is  not  a  valued  policy.  The  insurers  bind 
themselves  each  in  proportion  to  his  subscriptiiMi  to 
make  good  the  loss  to  the  insured  in  proportion  to 
the  sum  insured ;  and  In  order  to  sscertidn  what  tliat 
proportion  is,  it  is  necessary  to  know  Uie  whole 
amount  insured.  Then  it  is  necessary  to  see  what 
the  loss  is.  That  depends  in  an  open  policy  on  what 
waa  the  value  of  the  subject-matter  insured.  But 
the  parties  may  agree  that  the  subject-matter 
shall  be  valued  at  a  certain  sum,  so  as  to 
render  protrf  of  its  real  value  nnneceasary ;. 
and  if  they  do  this  tlie  policy  ia  called  a  valued 
one.  But  then  it  must  apisar  on  the  face  of 
the  policy  that  the  subject-matter  of  the  insurance' 
is  so  valued,  and  that  may  be  expressed  in  variona 
ways.  So  UiBt  It  beconiesa  question  of  construction 
of  the  policy,  does  it  show  that  the  parties  have- 
afBxeU  the  value  to  the  subject-matter  of  the  insur- 
ance? Tbe  policy  here  is  in  the  ordinaiT  printed  foim 
up  to  the  words  "  valued  at,"  and  then  follow  the- 
irords  "as  under"  In  writing.  Then  looking  below 
we  And  in  the  mui^  the  words  '>  1800JL  on  freight 
warranted  free  from  capture,"  £c  Construing 
those  words  in  their  grammatical  sense,  they  mean 
tliat  the  insurance  is  laoOf^  on  freigfaV  and  not  that 
the  freight  is  valued  at  1900/.  Theie  was  no  evi- 
dence of  any  mercantile  usage  as  governing  tllia. 
fonn  of  the  document  given  at  the  trial,  and  1  there- 
fore give  nty  judgment  simply  on  the  grammatical 
sense  of  the  words. 

MitLLOit,  J. — I  am  of  tbe  same  (qNnlon,  for  the 
reasons  already  given  by  my  learned  brother*.  Hr. 
Archibald  admits  that  the  meaning  of  the  words  ai« 
ambiguous,  and  if  so  that  soems  fatal  to  bis  Cou~ 

Shee,  J. — I  am  of  the  same  t^onion. 
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Lloyd  v.  Guibakt. 
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Tuesday^  Maif  81,  18G4. 

LlOTD   r.  GUIBART. 

■Stup — Bottoiwry  bond — UMlity  of  owner  of  fortiyn 
ship — Money  jtaid  by  freigMer  to  release  auyo. 

The  master  of  a  French  ship  undertook  by  charter-party 
to  convey  cargo  belonging  to  pit,  from  West  Inaies  to 
Liverpool.  The  vessel  put  into  Fayal  in  distress, 
where  the  master  hypothecated  the  rejtsel  for  repairs. 
On  Iter  arrival  in  mis  country  proceedings  were  had  in 
the  Admiralty  Court  on  the  bottomry  bond,  and  pit, 
oblitjed  to  pay  money  to  release  the  ctirgo.  To  an 
•action  on  an  implied  promise  to  indemnify  the  pit,,  the 
defls,  pleaded  that  the  ship  was  a  French  ddp,  cmd  die 
defts,  French  subjects  domiciled  in  France,  and  that  by 
the  law  of  France  the  owners  of  any  French  ship  may 
in  all  canes  free  the$nselves  from  the  acts  and  engage^ 
ments  of  tlte  master  by  the  abandonment  of  the  ship 
'Ondfretghtf  and  that  they  luid  dime  so.  The  pit.  de- 
'Wurredto  this  plea,  and  also  replied  (secondly),  that 
the  pit,  had  elected  that  his  goods  should  lie  carried  to 
Fngland,  and  that  the  law  of  the  country  where  the 
charter-party  was  madt,  and  where  the  liottomry  lioud 
was  given,  was  similar  to  tlie  law  of  England,  and  not 
to  that  ofFraiwe,  To  tliis  replication  tlte  dejls,  de- 
murred: 

jHeUd,  that  the  deft,  was  entitled  to  judgment,  for  tlte 
ax^writy  of  the  master  to  bind  the  owner  of  a  sliip  is 
govemed  by  its  flag,  and  therefore  in  this  case  by  the 
law  of  France^  which  must  be  taken  on  demurrer  to  be 
as  stated  in  tlieplea. 

Declaration : 

ThAt  the  deftfl.  were  the  owaen,  and  intereHted  In  a  Rhip 
«&Ued  the  Olivier,  theu  in  foreign  parts,  tu  wit,  the  Went 
'  Indiee,  of  which  ■hqp  one  J.  F.  Lemaire  wan  the  matter ;  that  the 
pit.  at  the  We»t  Indies  caoeed  tu  be  shipped  upon  board  the 
aaid  ship  a  cargo,  of  the  value,  to  wit,  of  :{000^,  to  be  carried 
and  oooveyed  from  there  to  IdTerpool,  and  at  LiTerpool  to  be 
delivered  by  the  defts.  to  the  pit  for  freight ;  that  the  said 
•htp,  on  the  9th  Oct  I860,  set  sail  on  her  said  voyage  to 
Liverpool,  and  whilst  proceeding  on  her  said  voyage,  in  con- 
sequence of  injuries  sustained  on  her  said  voyage,  caused  by 
stormy  weather,  was,  bv  the  said  master,  necessarily  taken  to 
.  »  foreign  port,  to  wit,  Fayal,  to  be  repaired  :  that  the  said 
aUp  was  mere  repaired  by  the  authority  of  the  said  master, 
ana  expenses  necessarily  incurred  by  him  in  and  about  the 
«aid  repairs  and  stores,  and  victuals  for  the  crew  of  the  said 
•«hlp,and  other  neoesMry  expenses  incident  to  the  premises. 
That  the  said  master  at  Fayal,  and  neither  the  defts.  or  any 

Srson  hiterested  in  the  ship  being  resident  there,  or  naUvcs 
Breof,  or  having  any  agent  there.  In  order  to  defray  the 
«aid  expenses,  amounting  to  SOtML,  and   in   order  to  enable 
him  to  prosecute  and  complete  the  said  voyage,  was  com- 
pelled to  hypothecate  and  borrow  money  un  bottomry  of 
the  said  ship ;  that  he  did  hypothecate  the  said  ship,  to  wit 
by  executing  three  bottomry  bonds  for  three  several  sums, 
*■  duly  advan^d  to  him  in  that  behalf,  and  which,  together 
with  interest  amounted  in  the  whole  to  2400/.    That  by  each 
of  the  said  said  bottomry  bonds  the  said  Hhtp,  freight  and 
•  cargo  was  duly  mortgaged,  assigned  and  hypothecated  so  as 
'  to  make  the  said  ship^  frnight  and  cargo  a  good  and  valid 
-. Beonurity  in  the  hands  of  the  obligee  thereof  for  the  payment 
of  the  said  sums  therein  mentioned,  with  interest  according 
to  the  tenor  and  effect  thereof;  uid  that  by  the  conditions  of 
oach  of  the  said  bonds  the  obligee  thereof  was  entitled.  In 
.  the  event  of  the  said  ship  completing  her  said  vovage,  and 
■  of  the  said  amount    and   intereHt  not   being  paid   to  such 
obligee  within  the  time  therein  mentionett  to  wit  ten  days 
■after  the  completicm  of  the  said  voyage,  to  seize  and  arrest 
4he    said    shlp^    fteight  and   caigo    by  way    of    security 
for  payment    ot   the    amount  and  InterMt  therein  men- 
tioned; that  the  deft&  had  notice  of  the  promises,  and   in 
consideration  thereof  promised  the  pit  to  indemnify  and  save 
him  harmlesH  against  any  loss  or  damage  which  might  law- 
fully accrue  to  Um  the  pit  as  the  owner  of  the  said  cvgo  by 
Teason  of  the  premises ;  that  afterwards  the  said  ship  agsm  set 
aall  upon  and  duly  completed  her  said  v<^age  and  safelv 
.arrived  at  Liverpool  with  the  said  cargo  on  the  3dth  March 
1861 ;  that  none  of  the  sums  in  the  said  bottomry  bonds  men- 
tioned were  paid,  and  in  consequence  of  such  ncmpajrment  a 
suit  vras  instituted  in   the  Ckairt  of   Admiralty  in  London 
against  the   said   ship,    freight  and   cargo,  by   one   F.  R 
Camroux,  to  whom  ue  said  bonds  had  been  indorsed  by 
the  obligee  thereof,  and  as  the  agent  and  un  behalf  of  the 
said  obligee,  fur  the  purpuse  of  obtaining  payment  of  the 
«aid  three  sums  with  interest  according  tu  the  tenor  and  effect 
-of  the  aaid  three  several  bonds.    And  such  proceedings  were 
thereapoa  bud  hi  the  said  court,  thai  the  pit  as  the  owner  <»t 
.she  amJd  cargo,  and  in  order  to  save  and  prevent  the  said 


cargo  from  being  sold  by  the  said^ooun,  and  in  order  t 
and  get  posseraion  of  the  same,  was  compelled  to 
party  to  the  said  suit  and  pruceediugs,  and  was  com 
the  said  court  to  pay  and  did  pay,  to  wit  to  the  said  I 
roox,  as  muA  agent  and  obligee  as  aforesaid,  fur  and 
of  his  said  claim  and  costs,  a  large  sum,  to  wit  l^ 
less  than  the  value  of  the  said  oaigo,  and  being 
above  the  said  freight  payable  in  respect  thern«>f. 

Elt  was  compelled  to  pay  another  Hum,  to  wit,  'JOG/.,  i 
Is  own  costs  in  the  said  Court  of  Admiralty.  An 
sajTH,  that  although  ail  things  hatl  been  dune  and  had 
to  entitle  him  as  the  owner  of  the  said  cargo  tu  be  in« 
as  aforesaid  by  the  defts.,  and  to  have  bad  the  abuve-z 
two  sums  of  money  repaid  to  him  by  the  defts.,  jret 
have  not  repaid  to  the  pit  the  said  sums  or  any  pan 

First  plea : 

That  the  contract  under  which  the  goi>ds  we 
carried  was  under  a  charter-party,  and  nut  utherwi 
the  charter-party  (in  which  the  ship  was  descri 
French  ship)  was  made  lietween  the  pit  and  the  : 
St  Thomas  fur  a  vuyage  from  Hayti  to  a  port  in  1 
to  London  or  Liverpool  at  the  option  of  the  ] 
the  ship  was  French,  the  defta  were  lYench 
domiciled  and  trading  in  France:  and  that  acoordi 
law  of  France  ^  it  la  lawful  fur  the  ownere  of  a  Fr 
in  all  cases  to  free  themselves  from  the  acts  anc 
ments  of  the  master  thereof  in  all  that  concemi 
and  voyage  by  the  abandonment  of  the  ship  and 
The  plea  then  negatives  any  express  authority  giv 
master,  ur  any  subsequent  ratiflcatiun  uf  his  acts 
and  avera  an  abandonment  of  the  ship  and  freight 
by  the  law  of  France  would  free  them  from  the 
engagements  of  the  master. 

Second  replication : 

That  the  pit  had  elected  that  his  gtXMls  should  1 
to  England,  «id  that  the  law  which  governs  St 
where  the  charter-party  was  made,  snd  that  whlcl 
Fayal  where  the  giHxis  were  hypothecated,  are  i 
that  of  England,  and  nut  to  that  of  France. 

Demurrers  to  the   second  plea  and  the 
replication. 
The  other  pleadings  are  immaterial. 

Jan,  ir>  and  \9,—Mellish  (C.  Ihitton  with  1 
the  pit. — Under  the  circumstances  stated 
pleadin^cs,  the  pit.  was  entitled  to  be 
nified  by  the  owners  of  the  sliip.  The 
borrowed  on  the  bottomry  bond  as  their  aj] 
makes  no  difference  that  the  ship  was  a  Fre: 
The  contract  was  not  made,  nor  was  it  to 
formed  in  France.  It  will  be  said  that  a  n 
a  French  vessel  comes  with  a  limited  authori 
if  French  owners  choose  to  compete  with  oth 
must  abide  by  the  {general  maritime  law : 

Benson  v.  Duncan^  H  Kx.  644 ; 

The  Gratitudine,  3  C.  Robu  240; 

The  lliunburg,  82  L.  J.  lUl,  Adiu. ;  8  I^ 
ILK.  17o; 

The  Olivier,  31  L.  J.  187,  Adm. ;  6  L.  T.  l\ 
898. 
The  municipal  law  of  the  foreign  country 
taken  to  be  unknown ;  and  any  qunlifiea 
posed  on  the  master's  authority  by  the  la 
own  country  nmst  be  taken  to  be  in  the  r 
private  instructions  from  the  owner. 

Lusli  {Hodgson  vrith  him)  for  the  defts. — ^J 
contracts  are  governed  by  the  flag  of  the  a 
a  foreign  ship  is  part  of  the  soil  of  the  coi 
which  it  belongs,  in  every  part  of  the  worl 
ship  was  known  to  l)e  a  French  ship,  and  v 
with  and  chartered  as  such.  And  accordii 
French  law,  as  set  out  in  the  plea,  which  on  c 
must  bo  taken  as  correct,  a  French  ahipow 
get  rid  of  his  liability  arising  from  the  ac 
master,  by  aband<ming  the  ship  and  cargo : 

Code  de  Commerce.  Art.  21C ; 

2  Emerigon,  482,  489  ; 

T'Ae-Ye&o/i.lHttg.  1(J9; 

Story  on  Coufli<;t  of  Laws,  sect.  286  (h.  c.]) : 

Arwfo  V.  Cui'i'ell,  1  Louisiana  lle^j.  (Amenc 

Cur,  ad 

Blackburx,  J. — After  stating  the  subi 
,  the  declaration  and  plea,  his  l^irdshlp  pr 
\  The  "ptvttca\w\  «^<cft\Vm\%,'«\v^\Vw?t  l\wi  \ilei 
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Q.  B.]                                            Mkyek  and  othsks  v.  Dkessku.  [C.  P. 

If  the  master  of  the  ship  hnil  the  some  authority  to  his  owners  shoukl  be  lixed  and  uniform  according 

Iniid  his  owners  absolutely,  as  the  nuister  of  an  to  the  law  of  his  flag  which  is  known  to  both,  rather 

Xoglidi  ship  would  have  hail  in  similar  drcum-  than  that  it  Hhould  vary  acconling  to  the  law  of  the 

■fltanocs,  the   facts    stated   on   the   record  would,  port  in  which  the  ship  nuiy  happen  for  the  time  to 

acoofding   to    the    decision  of    the   Ex.    Ch.    in  be.    We  think,  therefore,  that  the  plea  is  good. 

J)uraM  T.  BtMmn,  3  Ex.  644,  have  given  rise  to  an  There  are  two  other  questions  which  we  have  to 

implied  oootract  on  behalf  of  the  owners  absolutely,  decide  arising  on  the  demurrers  to  the  replication. 

binding  them  personally,  without  an^  limit,  to  in-  The  second  replication  to  the  plea  is,  that  the  pit. 

demnify  the  pit.    And  this  was  not  disputed  on  the  had  elected  that  his  goods  should  lie  carried  to 

aifmnent.    But  on  this  demurrer  the  statement  of  England,  and  that  the  law  which  governs  St.  Thomas^ 

the  French  law  in  the  plea  must  be  taken  to  be  where  the<«harter-party  was  made,  and  that  which 

■aocamte,  and,   according  to   tluit,   the   authority  governs  Fayal,  where  the  goods  were  hypothecated* 

■giTen  by  a  French  owner  to  a  French  master  is  not  are  similar  to  that  of  England,  and  not  to  that  of 

40  tatbority  to  bind  him  absolutely  by  any  acts  or  France.    On  the  demurrer  to  this  replication  we 

esgigeDients  of  his,  but  a  lindted  authority  only  to  must  assume  that  the  foreign  law  in  those  countries 

biiid  him  by  such  acts  and  engagements,  subject  (as  is  as  asserted ;  but  we  tliink  tliat  the  replicatioa 

te  ts  the  personal  liability  of  the  owner  is  con-  affords  no  answer  to  the  plea.    The  law  of  the  place 

oemed)  to  a  defeasance  on  his  abandoning  the  ship  where  a  contract  was  made,  and  that  of  the  place 

-lad  fieigfat.  \Vc  think  that  the  power  of  the  master  where  it  was  to  be  fulfilled,  are  very  important  on 

to  bind  his  owners  personally  is  but  a  branch  of  the  any  questitm  as  to  the  validity  or  the  effect  of  the 

fepenl  law  of  agency ;   and  it  seems  clear  that,  if  a  contract ;  but,  as  we  have  already  said,  we  think  the 

pincipal  gives  a  nuuidate  to  an  agent  containing  a  question  before  us  depends,  not  on  the  validity  or 

condition  that  all  contracts  which  tlie  agent  makes  effect  of  the  contract,  but  on  tlie  authority  of  the 

on  behalf  of   his  principal  sluUl  be  subiect   to  a  agents  who  made  the  contract  to  bind  the  deft,  to  it. 

defeuaace,  those  who  contract  through  that  agent  There  is  a  third  replication  which  was  not  relied  on 

▼ith  notice  of    that  mandate    (containing  such  a  in  the  argument,  and  is  clearly  bad.    The  only 

limit  on  his  authority)  cannot  nold  the  principal  question  in  the  Admiralty  Court  was,  whether  the 

bound  ahsolutely ;  and  we  think  that,  as  far  as  master  liad  authority  to  bind  the  def ts.  by  hypothc- 

R|aidf  the  implied  authority  of  the  master  of  a  eating  them  ?  That  before  us  is,  whether  the  master 

ibip  to  bind  his  owners  personallv,  the  flag  of  the  had  power  to  bind  the  shipowners  personally,  with- 

riiip  is  notice  to  all  the  world  that  the  master's  out  any  defeasance  ? — two  questions  jierfectly  dis- 

Mthoritjr  is    that  conferred    by  the  law  of    tluit  tinct  in  their  nature.    Judgment  must  therefore  bo 

flsg;  fttt  his  nmndate  is  contained  in  the  hiw  for  the  defts.  on  all  the  demurrers. 

rf  Att  oountiy    with    which    those    who    deal  _       

^b  bin    must    make    themselves    acquainte<l 

«t  tbdr  peril.    There  is    a   singular  absence   of  OOTJBT  OF  COMICOK  PLBA8. 

iJhuAjron  tlds  subject  m  our  own  courts,  but  the  Keportcd  by  w.  Mayd  and  LuMticr  smith,  E.qr8., 

pouuAu  twice  come  before  the  courts  m  America,  Ikmri0t«n-At-Law. 

sad  the  decisions  there  are  opposed  to  each  other.  

In  Anjo  T.   CVm/4   1  I^uisiana  Keps.   528,  the  Friday,  May  6,  1804. 

mt  in  Louisiana  held  that  the  limit  of  the  liability  Mfvkr  axd  oth>:rh  v  Dresser. 

of  the  owner  of  the  Louisiana  ship  was  governed  ^^^'^^^  ^^  ^™*'**  '•  JJresslr. 

h^  the  law  of  Mexico  where  tlic  contract  was  nuide  Charter-party — Highi  of  ronsipnee  to  dednct  from  the 

bj  the  master,  and  not  by  the  law  of  Louisiana,  mm  payawe  by  him.  for   the  freight  the    value    of 

tnaiiag  the  question  as  one  depending  on  the  law  miMimj  goods, 

vJ*!^.  i*"  ***5,.?9"^  "^""^  ^^.  ^f,  ^^'^.y-  mere  fHfrt  of  the  ^foods  mentioned  in  a  hill  of  lading 

«>im/wiL  3  Story.  4(»4>,  m  a  case  very  smiuar  m  its  '  .    .•'       "^i     i*         •  •       *  -^      •'.    ^«  j  ^ 

ficu  to  the  prScnt  case,  the  Coirt   of    Massa-  "^'^  .""^^'.''V  'V'*"*  tU  dap  arrmmj  at  ttsport  oj  du- 

chwetts  dissented  from  Arugo  v.  0<nW/.    Story,  J.  "««"»">  "  "•"* 

^Tered  an  elaborate  judgment,  in  wluch  he  col-  Held,  that  the  rotntigiiee  had  no  right  to  set  off  against 

lots  and  examines  the  Continental  authorities,  as  the  freight,  or  to  dedmt  from  the  sum  due  for  the 

•wdl  as  those   of  England  and  America,  and  he  fret^t  of  tite  goods  dplivered^  the  value  of  tJie  missing 

treats  the  question  as   depending  on  the  law   of  articles. 

yncjr,  and  comes  to  the  conclusion  that  the  Umit  This  was  an  action  for  balance  of  freight.    The 

«  the  liahiUty  of  the  owners  ,for  the  acts  of  the  first  count  of  the  declaration  alleged, 

mirter  depended   upon  Uie   law  of  ^lassachusctts.  That  after  the  14th  Aug.  lH.>5oert»ItiperHonBiupartHbercmd 

Wiere  the  ship  was  owned,  and  not  on  the    law  of  the  neaB,  to  wit,  MenMw.  Samuel  Shuftz  and  Ci*.,  at  M«-meU 

we  coontiy  where  she   was   chartered,  or  of    that  delivered  to  the  pit.  certain  goodn.  to  wit,  certain  timber  and 

where  the  iroods  of  tho  nits,  were  Kold  bv  the  master.  ^<^*«  to  be  by  the  pit.  carried  and  conveyed  hi  a  certain  Hhip 

K«5fk„r#Sk^L  1  ~.P"*:  ^"«  sold  oy  mc  master.  ^^  ^^    ^^,^  ^^^  jj^^^j  ^^  London  under  a  ecrtahi  bUl  of 

AeiUier  of  these  decisions  Is  binding  on  us,  but  we  lading,  Hlifned  for  the  name  by  the  pit.,   and  there  delivered 

hsre  derived  great  assistance  from  them.    Tlie  very  (the  act  or  God,  the  Queeu'H  enemlett,  llm  and  all  and  every 

hnned  jadKnicnt   of    Stor\'.    J«.  iust    referred    to.  <***»«'*■  dangern  and  aocldcntH  of  the  hcSk  riven*  and  navigatUm 

aSliwAm  m  «^«J^*^  .».»».  *\\,  .ri«..«:Ki»  «-....».^«.»  of  whatever  nature  and  Idnd  soever,  nave  rlak  of  boat*,  no  far 

affords  a  GOmpk>te  answer  to  a  pUusible  argument,  ^„  ^^ips  are  liable  thereunto  excepte<l)  unto  the  onler  of  the 

m  which  It  was  suggested  tliat  the  general  Law  iwid  iiernonH.  or  to  their  aMiigms  he  or  they  paying  freight  for 

Ifsritime  clothed  the  master  of  a  ship  with  power  the  aald  gootlM  and  other  conditionn  aH  per  charter-party,  with 

tofaindhianvncvfl  aYwnliitf'U'   and  thiit  t1ii>  mnnifiiMil  priiM«^go   »n«l  cuutomary  average.     And  the  pit  8ayK  that 

wuinam8  0Wlier8aDll01Uiei>,anatnattUtmunitll)ttl  JfterwanU  and  after  the  Maid  Nth  Aug..  the  mid  peniona 

wrof  toe  owners  country  was  analogous  to  secret  indonied  the  naid  WU  of  lading  to  the  deft,  in  order  to  pawi 

Rftrictions  on  the  ostensible  authority  of  a  {Nirtncr  the  propert\'  in  Huch  gotKin  to  the  duft.,  and  that  thereupon 

*Dd  other  agent  clothed  with  a  generid  power.     The  ^^^^V  «'*«on  *>^  «»**  Injloraement  the  property  in  the  aald 

,_»!, .^        '^    1  I.     4j*           T     iT         i.u  t    *i  gooda  paaaed  to  the  deft.,   and  the  pit.   aax-H,  that  by  the 

tnthonties  cited  by  Story,  J.  show   that   the   iwwer  Jharter^part v  referrt4  to  in  the  wild  bill  of  lading  freight  iH 

given  by  the  common  law  to  the  master  to  bind  his  made  payable  at  eertain  ratea  therein  Hpeoifled,  and  is  made 


owners    persuoally,    without   any    limit    depending  payable  on  the  delivery  of  the  cargo  one-half  in  caah  and  the 

nam   it   to   tho  vaIup  nf  tho   afiiii  anil   froiirbt     \n  >vtuttin<l«r  *»y  »<««  «"*!  approvetl  bUla  on  London  at  three 

^on  Jl,   to  tne  value  OI  tne   snip  ana  ircignt,   is  n,„njj,H'  diite;  and  the  pita.  aay.  that  before  thin  Huit  all  on- 

nuier  toe  exception  than  the  rule  m  maritime  law.  oitioua  were  fuituied  and  ail  thingK  were  done  and  have  hap- 


Certainly     they     show     that    there      is     no    such     peued,  ami  all  tlmeH  elapaed  nwe»*Mary  to  entitle  the  \»Uk.  to 

inaiMDorial  rnfe  of  maritime  Uw  ««  that  contonilwl    •>»«  "•«  t>«|x»",  Vrim»gB  jaA  »xew4^  }?*SLi^^'^^vk^ 
mhok^ngtbMt  the  authority  of  the  master  to  bind     hereluumler  meuiloneOL    Xei  l\ie  AeU.  m«A«i 'iVft^*x^^''«^  \^^^=** 
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the  freight,  primage  and  avemgo  for  the  carriage  of  the  said  M„y  0.— Erle,  C  J.— I  am  of  opinion  that  this  rule 

ffomlH  ooeonliDg  to  the  said  blU  of  lading  and  charter-party:  miynnUi  bo  (liflchaririHl      Thi»  action  was  f or  fnniriit 

aud  although  he  paycHlthH  pit.  a  portion  of  the  freight,  primage  »'»o»"J  »>e  uiscnargtHi.     inc  acuon  was  lor  iragni 

and  average  payable  fur  the  carriage  of  the  Hald  goods,  yet  the  acconlin};  to  contract  under  a  Charter-party  and  Dill 

defu  made  defaalt  in  paying  the  pit  the  re«ldae  of  the  said  of  lading,  and  upon  the  plt.*8  case  it  was  clear  thit 

lJ?/^*{^«S?l!^Tk.•5°i  •l?"^  •k'^S?"'?***?.*  **T  "V°^  ^  the  sum  claimed  was  due  according  to  the  contnct. 

wit,  the  anm  of  8o/.  (k.  .hi,  whereby  the  pit.  han  not  only  lost     ^-n      i  r  •      -.i.  *        <.    <  «u     .  j  ^     ^  t- 

thT  Mum  aodue  to  him  aM  aforeHaid,  bat  the  om  and  intoreat  of  ^  »*^  defence  18,  that  part  of  the  goods  mentioned  in 

the  iu(Niey  payable  fur  the  Name.  the  bill  of  lading  were  missing,  and  the  deft  claimed- 

There  WM  also  a  count  for  money  agreed  to  be  *»  »et  off  agaiiut  the  ft«Kh^  or  to  deduct  from  tte 

paid  in  conaideration  of  the  pit.  pviii  up  the  goods  '"I"  ^"^  J!"  «K«  f"™*^'.  f  *•"»  R°«^  *^'*^*'* 

without  demanding  payment  of  f  rei^t,  and  f of  hire  7»'?«  ?f  *!'«  •"'»»'"«  «"'<=>f»  •    The  qiKrtion  we  tare 

of  a  ship,  for  balanc^f  freight  and  moW  paid.  *"  ^'^'^^  »:  ;!'»«'*?'  !'"^  ''«i^  .**".'  "'^S^  *"  ^*1lff 

The  pleas  were,  to  the  first  count,  that  by  the  *e  value  of  the  missing  articles  from  the  sum  te 

charter-party  the  freight  was  not  made  payaiile  as  » ,?""'  '»'  *e  freight  of  the  article,  that  ww 

alleged                                                                       '  dolivorc<I.    I  think  that  he  has  no  right  to  do  »~ 

Hccond  plea  W  the  first  count,  nondelivery  of  the  ^'  ",  v^O^  clear  that  the  general  principle,  of  tor 

gO(t(\t  would  not  give  the  right,  and  in  reqiect  to  ois- 

Thw  were  also  picas  of  payment  and  never  in-  I*!!!"'l'? /??*""!!. "  *!?  "i".''**?  i^X'T^JH 

debted.  parties  that  the  goods  mentioned  m  the  bul  of  ladiif 

The  facts  were  as  follows  •  *"'  ^^ch  the  claim  had  been  made  had  never  bn 

The  pit.  was  a  master  mariner  living  at  Memel,  P"*  °"  ^T^    ^«*?  7"  no  fraud  aUeged  ondAsr 

in  I'russU;   the  deft,  is   a   tuiiber   merchant  ill  '''^^^'•^,^"^"^5'^°  they  had  never  been  jrt 

London.      In  July  18«3   the  pit.  entered  into  a  °?  ^^'  *%»»';  ^^^  '*"."'S?""llm  ^  *^ 

charter-party  with  Me«rr«.  SchiUt.,  at  Memel,  for  »'   '»*'""'•  ,^  '"^T*,  "L  ^"^    *'"  "^  i!^ 

a  CHi^  rf  timber,  to  be  carried  from  thoe  to  demandcl   those   gocds  <rf  the  ojptain^    woAj^ 

London.    Messrs.  Schult*  prepared  biUs  of  lading  of  captain  could  not  produce  them,  and  by  the  «jr«i«ny 

the  timber,  which  were  sign^ed^e  pit.;  among  the  ™*'  "*  ^^  .1"^  ^^  **  usage  which  I  *ill«*'«* 

items  was  one  of  0()0  (dece.  of  oak  tend  suve..  ?J?'*^"i^L*'^  if  J"  f"^?'"/,'*^!?**'^'!; 

The  pit.  saUed  on  16th  Aug.  and  arrived  in  London  on  *f "•  ^"H"  ^l^. » '^8''*  »»  deduct  for  the  value  «l 

thcUthSept.  UpontheairivalofthevewKlin London  *?,  "l'"""*?  *rt'?'«-  ,J^^,^^T;,J^^7^  '",f}^^ 

the  caiw)  was  cUiimed  by  the  deft,  and  deUvercd  to  »'"  °!  f^""*  ^""^k  *?*..  '*  *  Vmw  i"  r  "  •'  ^ 

him.    Upon  disduu^  of  the  cargo  it  was  found  Aat«tatute  enacts  that  «' e>ery  biU  of  lading  m  the 

that  the  600  sUves  were  not  on  board  the  vewel,  ^^\f  *  consignee  orimlorseefor  v^bteoo^ 

and  it  was  admitted  that  they  never  could  have  ««»e™«<>|»  represwiting  goods  to  have  been  di^ 

K-cn  put  on  board.    The  deft,  insisted  on  deducting  <«  ^°^  »  7^  '^\  ^  «"«:  ""'^  evidence  d 

the  value,  ill.  U.  6d.,  from  the  freight.  '""H  ••"Pment  a.  agamst  the  master  or  other  perw 

The  deft,  at  the  trial  Mt  up  a  custom  to  deduct  "K»| »«  **""*'•'    P*  ^uL!^^*  *"'J^"  ^22 

from  freight,  the  value  of  g(^s  not  deUvered.  fF^^',}    }     ^  *  •""  ?"^  TJ^.^^^Uffi 

Tlie  ju^  found  that  the  alleged  custom  did  not  «t  »houId  not  apply.    I  think  most  of  the  objectk« 

extend  to  a  case  in   which  tS^  goods  were  not.  »»  n>«<>e  by  the  pit.  ^ve  failed,  and  I  think  tbri 

shipped,  and  gave  a  veidlct  for  the>L  for  37/.  ^'^fu'? J*"*,  ^'*^,  "^  •**  '^^  "^  P"*  "^^Jt 

'  one-third  of  the  ship,  is  a  person  upon  whom  tat 

Manisty,  Q.C.  having  obtained  a  rule  on  a  former  "•*»*«  ,"^'"^a^'"A**  ""^  Z^?  iS?*^  * 

day.  puriuant  to  leave  reserved,  caUing  on  the  pit.  J?"  "^  '••'*"«•    ^*^  pit.  contends  that  Meyer  w 

to  show  cause  why  the  verdict  found  for  him  should  «»«  master,  and  was  siping  on  behalf  of  the  enM 

not  be  set  aside  and  a  verdict  entered  for  the  deft.,  ™  *«  owner^  he  having  «ne-thml  wd  two  oOe 

on  the  ground  that  by  undisputed  usage  in  case  of  f^'  ?*.^'"?  *»"  ,°^,  ?"?"  Tt'^  *"1  r^ 

goods  shipped  but  not  deliv^  coupled  with  the  ^  *"  c"*'™  'f  f"'**!*  »*  "  •*•  '1L*«*^°  .*!*  iH^I 

charter-party  and  biU  of  lading  and  the  Act  18  &  *^  persons  interested  were  pltt.,  and  that  th« 

19  Vict  cm,  the  deft,  was  enUtled  to  have  the  there  would  be  strong  evidence  agwust  pneof  ttj 

▼alne  of  the  missing  goods  deducted  from  the  freight  *^' '/,  not  against  all.    I  think  that  is  enMb 

payable  by  the  deft,  in  respect  of  the  goods  de-  untenable.    It  u  an  action  on  a  contract,  andtb 

Brered,  and  upon  the  ground  *kt,  aocoiding  to  the  •«*  "»o*5  *J;t,"TV''.n^*  *  **°*Tw  ^  **^ 

law  of  rrussUthe  pit,  was  bound  to  make  that  ^^  «"'*  ""  "^  Uding  to  sue  on  that  conttM^ 

deduction  and  could  not  maintain  any  action  for  T^c  master,  as  the  owner,  is  nuute  responsible  a.  if  hi 

Us  freight  without  doing  so.  """*  *«"   •»'«   I***?"   interested.    I  bebeve  tin 

statute  was  passcS  for  the  purpose  at  creating  i 

Liuh,  Q.C.  (Sir  Geo.  Honmua  with  Wm)  showed  remedy  against  the  masters  of  foreign  .hips,  and  ti 

cause  against  his  rule,  contending  that  there  was  nudce  them  responsible  in  their  capacity  of  marter 

no  such  custom  a.  was  wt  up  by  the  deft,  and  'or  the  very  grievance  that  has  been  alluded  to  fa 

that  his  remedy,   if  any,   was  by  a  cross-action,  ^o   argument.     Because  the  captains  of  foreigi 

They  cited  ships  against  whom  any  party  had  a  claim  med  ti 

BtrtJeg  V.  WaiUm,  7  A.  4  E.  89 ;  get  out  of  port,  and  if  they  were  out  ot  port  the; 

Baiti  V.  Todd,  1  H.  Jc  R  I06;t  were  out  of  the  reach  of  redress,  and  therefore  tb 

Btotmr.  Ban,  1  H.  ft  N.  882;  Act  has  made  the  master  or  party  signing  tlw  bill  o 

/taint  v.  Oxiqf,  88  L.  J.  IIS,  C.  P. ;  10  L.  T.  Bep.  lading  responsible ;  and  the  statute  is  Mid  to  b 

-.^;.^'  ^^<  made  in  favour  of  the  consignee  or  indoraee  to 

m^  V.  Atimioti,  10  R  296 ;  valuable  considemtion  of  a  biU  of  lading.    The  te 

Wtggktwortk  v.  DaBat,  1  8m.  L.C.  o30.  ^„  that  the  deft  Dresser  had  purehased  of  Schnlt 

J/i.»«rfy,  Q.C.  (J.  Brown  with   him)  contended  Sk  ^^  "'j  o*"!?"' S  !f^°'*^"?^Lf^.fl!S5!! 

that  there  was  sich  a  ciuitom,  and  ttfat  the  deft.  ?Pi'SH.^l^f,±S^„V^ L'"'?!'?'*^ 

had  a  right  to  deduct  the  vilue  of  the  missing  Hedidnotsend  avcssel,and  8chult«and  Coj,  as  W 

goods  frSm  the  freight    They  cited  IIS^S'*- °''''^?;^''f'^iw '"'"ill^SL^"?^''**' 

r«r«rv.Wi»n,^/toab,6Ex.643i  goods  were  put  on  board.    It  is  contended  thu  he  in 

GOuon  V.  »later~i  B.  *A.  9fi;  "Ot  merely  and  simply  a  consignee  or  indorsee  ft) 

Ckworlh  V.  Pickfiird,  7  W.  &  Vf.  814;  value, butthathewasalsointhcnatureofsconsigDOl 

VuMert  v.  CmimiiMt,  19  Ex.  80!) ;  that  he  stood   in  a  different  reUtion  from  tha 

J/imMI  V.  /Urr/e,  W  Jt  it  W.  XM ;  which  would  be  created  by  the  mere  pordiMe  of  tii 

Ommfie  y.  TTtomjtton,  o  iloo.  P.  C.  165.          *  biU  of  \aiUiig,>Kicwu«  \,Vke  Qtoda  were  to  be  ahiifei 
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hj  hi8  agcut,  and  if  the  agent  lived  at  Meincl  it 
was  pin  of  the  case  that  it  was  his  duty  to  ship, 
ind  my  omission  could  he  rectified  by  an  action 
ajfiinst  the  agent  who  failed  to  put  them  on  board. 
Iheiefore  he  would  have  a  direct  remedy  against 
tome  one  who  did  not  stand  in  the  situation  con- 
templated by  this  statute  giving  a  riglit  to  the 
eoDiignee  or  indorsee  for  valuable  consideration, 
who,  according  to  the  contention,  would  be  a  person 
haring  no  other  remedy.  If  the  pit.  is  a  consignee 
foTTiliiable  consideration  within  the  words  of  the 
ttitnte,  and  the  bill  of  lading  was  sent  over  to  him 
icpRwnting  the  goods  to  be  on  board,  and  on  the 

I      i^nvtentation  contained  in  the  bill  oif  lading  he 
locepted  the  bills  of  exchange  drawn  against  these 

i      i«7  goods,  he  is  a  consignee  for  valuable  considera- 
tioo,  and  if   8chultx  and  Co.  indorsed  the  bill  of 

\      kding  to  Dresser,  he  has  a  right  to  the  goods  under 
the  indorsement  of  that  bilL    lie  is  then  consignee 
orindoraeefor  A  valuable  consideration  of  the  bill 
cf  lading,  and  so  far  it  would  seem  to  me  that  the 
objection  would  not  bo  tenable  if  it  were  necessary 
to  decide  the  case  upon  that  point.    But  I  do  not 
oomider  it  is  necessary  to  decide  the  case  upon  that 
point,  for  I  will  assume,  for  the  purposes  of  the 
argmnenti  that  the  ddt,  has  the  right,  as  consignee 
cr  indorsee,  to  claim  that  the  representations  in  the 
VSLiA  lading  arc  conclusive  against  Meyer  the  pit. 
AinDiog  that  he  has  a  right  bv  virtue  of  a  bill  of 
Uing  ai^  the  statute  to  aay  that  the  goods  were 
pit  M  board,  though  in  point  of  fact  they  were  not, 
I  itill  think  the  deft,  fails  to  make  out  that  ac- 
owGng  to  law  he  has  the  right  to  deduct  from  the 
fm^  due  for  the  goods  delivered  the  residue  of 
tltt  foods  that  were  missing,  and  so  for  the  purpose 
^  tke  cawe  taken  to  have  been  put  on  board.    I 
'Oooader  it  to  be  established  by  law,  that  in  respect 
:  to  a  cUb  for  freight,  where  the  cargo  delivered  is 
dunged,  and  where  money  is  due  in  respect  of 
thoK  damages  from  the  shipowner,  the  freighter 
cunoc  let  off  the  amount  so  due  in  respect  of  the 
.  payment  of  freight.    The  case  of  iJakiti  v.  Ojriey, 
if  Rplete   with   learned    authorities    upon    that 
-qnertwo,    which    say    that    the    fR>ighter  cannot 
aet  off  against    the    demand  for  freight,  damages 
dane  to  the  goods.    Neither  could  he,  as  I  think  it 
Mkmt,  deduct  from  the  sum  due  for  the  freight  of 
other  goods  the  value  of  the  goods  tliat  were  miss- 
ing.  Misconduct  on  the  imrt  of  the  captain  giving 
a  right  to  the  owner  of  the  cargo  is  a  right  to  be 
enfoited  by  a  cross-action  and  not  a  right  to  l)e 
cnfoioed  by  a  claim  of  deduction  or  set-off.    The 
hnr  of  England    I    consider  to  be  so  established. 
But  'the  d<^t.  on  the  present  occasion  gave  evidence 
Aat  there  was  auaage  pervading  the  mercantile  world 
vhkh  nvo  him  a  right  to  deduct  from  the  amount 
of  fieight  the  value  of  the  missing  goods ;   and  the 
efidence   of    the    deft,    himself    speaks    of    the 
nnireraallty   of  that  usage.    He  says :  '*  Speaking 
both  aa  a  merchant  and  a  shipowner  lia>ing  vessels 
coming  from  all  parts  of   the  world,  I  d^uct  for 
ihortddivery  in  the  wood  trade.    A  vessel  of  mine 
vu  riiort  of   bacon   from   New    York,  and    the 
deduction  was  made.    I  have  had  it  done  in  every 
tnde  in  every  place."    It  is  therefore  the  claim  of  a 
naage  pervading  universally  the  mercantile  world, 
faioini  amongst   merchants    and    known  amongst 
Aipownera.    Now,  I  should  say  that  the  observa- 
tioDs  made  on  behalf  of   the  pit.  as  to  the  right 
aoooiding  to  law  being  controlled  by  this  usage,  is 
a  daim  that  cannot  be  sustained.    Acconling  to  my 
new,  the  law  is  that  auch  a  right  to  deduct  or  to 
let  off  docs  not  exist.    Therefore  it  is  a  self-evident 
cootndiction  to  my  mind  to  say  that  the  law  does 
nopt  give   the   right,   and   yet   tluit    there   is   an 
nnivenally  established  usage  to  have  that  which  the 
Jaw  does   not    give.     If  it  were  an    univcnaUy 
ettaUiihed  asaffe,  it  would  bo  law.     An  universal 


usage  which  is  not  according  to  law  cannot  be  set 
up  to  control  the  law.  That  is  a  good  objection  to 
giving  the  party  the  right  which  is  here  contended 
for.  I  also  think  that  this  evidence  of  usage  was 
not  evidence  of  usage  to  create  a  right  according  to 
custom.  I  am  of  opinion  that  the  deft,  cannot 
nniintain  his  right  to  deduct  the  value  of  the 
missing  goods  from  the  freight,  and  that  the  pit.  is 
entitled  to  keep  his  verdict. 

WiLLES,  J. — I  am  of  the  same  opinion,  that, 
but  for  the  alleged  usage  and  the  Prussian  law, 
unquestionably  the  pit.  was  entitled  to  recover  tlio 
freight  in  respect  of  the  goods  which  were  actually 
carried,  and  that  the  deft,  was  not  entitled  to 
deduct  or  to  set  off  the  value  of  the  goods  which 
never  were  put  on  board.  Ulien  does  the  custom^ 
or  does  the  Prussian  law  help,  the  deft.,  and  absolve 
him  from  Uie  liability  which,  printd  /aa'e,  he  ia 
under  ?  First,  with  respect  to  the  alleged  custom, 
it  is  quite  clear  that,  if  there  had  been  any  par- 
ticular usage  affecting  this  case,  it  ought  to  have 
been  read  into  the  contract  to  ascertain  what  was 
the  effect  of  the  usage  on  the  contract,  and  if  you 
establish  a  usage  aud  show  t^at  the  effect  of  that  is 
to  extinguish  the  debt,  you  nuike  a  defence  as  to  a 
portion  of  it,  notwithstanding  that  the  ordinary 
law  would  not  give  it.  Then  the  usage  which  was 
proved  in  this  case,  assuming  it  to  be  valid,  was 
to  the  effect  that  you  may  deduct  the  value  o£ 
the  goods,  which  have  been  put  on  board  and 
lost  by  the  default  of  the  master  during  the 
voyage,  from  the  freight.  Now  that  will  not  answer 
for  the  deft.,  without  his  bringing  in  the  3rd  section 
of  the  Bill  of  Lading  Act,  and  without  his  insisting 
upon  the  effect  of  the  third  section  making  him  aa 
a  consignee  for  value  a  person  who  may  insist 
against  the  master  that  the  goods  were  actually  on 
boanl,  and  then  add  to  that  a  contract  which  deala 
only  with  goods  actually  on  board.  I  take  leave  to 
say  both  with  respect  to  the  application  of  the 
cu^tom,  and  of  the  Prussian  law,  tliat  if  they 
were  made  out  to  be  in  favour  of  the  deft.,  I 
very  nmch  doubt  whether  the  framers  of  the  2)rd 
section  of  the  Bill  of  Lading  Act  ever  had  in  their 
minds  such  matters  as  these,  or  that  it  ever  waa 
intended,  by  the  3rd  section  that  the  consignee 
was  to  have  anything  more  tlian  his  remedy  against 
the  master  by  the  ordinary  law  for  having  signed 
a  bill  of  lading  for  goods  on  board  which  he  had  not 
delivered.  It  is  not  necessary'  for  me  to  express  any 
opinion  upon  that.  As  to  the  usage,  it  appears  to 
me  not  made  out  that  there  was  any  particular 
usage  affecting  this  case.  I  apprehend  that  a 
usage  to  affect  a  case  must  be  some  |)racticc  of 
merchants  laying  down  or  creating  a  right  between 
the  parties  to  a  contract  in  respect  of  some  matter 
which  is  not  provided  for  by  the  contract.  It  must 
be  something  more  than  a  mere  mode  of  carrying 
on  business  adopted  with  reference  to  the  settle- 
ment of  debts  by  payment  or  otherwise,  something 
more  than  a  usual  mode  of  settling  accounts  by 
allowing  a  claim,  and  one  not  merely  binding  upon 
the  parties  only  if  they  choose  to  agrue  to  it. 
With  respect  to  the  evidence  of  alleged  usage  ia 
this  case,  it  appears  to  be  nothing  more  than  that  in 
ordinary  cases  as  between  the  shipowner  and  the 
consignee  of  goods,  where  the  shipowner  has  an 
admitted  given  claim  against  the  consignee  in 
respect  of  freight,  and  the  consignee  has  an 
admitted  claim  against  the  owner  for  loss  of  goods, 
or  damage  to  goods  actually  put  on  board,  iieople 
usually  agree  to  set  off  the  one  against  the  other. 
It  does  not  deal  with  casesof  dispute  or  cases  in  which 
it  is  necessary  to  settle  the  rights  of  either  of  the 
parties — the  righta  ol  otv<i  osvii  \)wi  tiWtfsc  ]b«^  ^awst- 
tained  by  law  ;  it  is  a  iwcte  w\wivi  \A  %M\x\\\\v:.^^i  ^- 
count,  it  is  aWremo^ivi  vji\)a^'\\\v:t\X.'m^^<^*^^'^'^^^ 
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of  an  admitted  right,  which  is  yur>'  often  remirted  to, 
because  it  is  a  convenient  method  of  arranging 
imch  ckdms  and  to  avoid  dispnten.  But  when  a 
dispute  does  arise  it  is  quite  ctmsistent  with  all 
that  has  been  alleged  that  that  dispute  should  be 
settled  by  the  general  law  of  the  land.  It  appears 
to  me  that  the  usage  is  altogether  out  of  the 
question. 

Bylks,  J. — I  am  of  the  same  opinion.  I  am 
quite  incompetent  to  say  anything  on  tlie  subject 
at  the  Prussian  law.  It  is  quite  ]>lain  that  it  does 
not  apply  to  this  case,  for  two  reasons.  No  doubt 
that  primd  fncie  the  lex  hci  contnirtuA  governs  ;  but 
in  this  case  the  contract,  although  made  in 
Prussia,  was  for  the  delivery  of  a  cargo  in  England, 
and  for  the  payment  of  the  cargo  in  England. 
This  is  a  case  in  which  the  contract  is  to  W 
interpreted  by  the  law  of  the  country  where  it  was 
to  be  performed,  not  by  the  law  of  the  country 
where  it  was  made.  Further  than  that,  it  seems  to 
me,  as  has  been  already  remarked  by  my  I^nl  and 
my  learned  brother,  that  this  is  a  matter  of  ]hx>- 
oedure.  It  has  been  decided  over  and  over 
again  in  this  country'  that  the  Statute  of  Limita- 
tions is  a  matter  of  procedure,  and  is  to  be  governed 
by  the  law  of  the  country  where  the  remedy 
is  sought,  and  that  the  lex  fori  pn.*vails.  I  am  not 
aware  of  any  decision  in  this  country-  us  to  the  law 
of  set-off.  It  has  been  held  in  America  that  the 
law  of  set-off  is  a  portion  of  the  procedure,  and  my 
XiQrd  says  in  this  country  also.  The  case  is  pre- 
cisely the  same  as  if  the  contract  had  been  made  in 
England.  If  it  were  necessary  to  express  an 
opinion,  which  it  is  not,  whether  the  defts.  were 
indorsees  for  value  or  consignees  for  value  of  the 
bill  of  lading,  I  should  be  disclosed  to  agree  entirely 
with  what  has  fallen  from  my  Ix>rd  on  that  subject. 
It  is  not  necessary  to  express  any  opinion  whether 
the  pits,  are  bound  by  the  signature.  Mr.  I^U8h 
iMiys  all  the  pits,  might  have  joined  and  might  have 
sued.  No  doubt  they  luight,  but  if  they  had  chosi^n 
to  sue  in  that  way,  and  one  of  them  had  xigncnl,  I 
apprehend,  as  he  would  have  been  disqualified  him- 
self, so  would  all  his  companions  as  pits,  in  the  suit 
have  been  di8<iualified  likewise.  As  Lord  Ellen- 
borough  said,  in  the  case  which  has  K^en  alludcnl  to. 
you  cannot  recover  under  such  circumstaticcs.  If 
you  want  his  strength  to  enable  you  to  succce*!,  you 
must  fail  by  his  weakness  when  you  join  him.  This 
is  a  stronger  case  than  that — a  case  in  which  they 
have  chosen  to  sue,  to  save  all  difl9culties,  in  the 
name  of  the  part^'  who  signs.  If  they  take  the 
benclit  of  liis  services  as  the  pit.  in  the  action,  they 
must  take  the  benelit  with  the  burden  that  he  has 
under  the  enactment  of  the  statute,  and  tliat  which 
affects  the  pers<m  actually  signing  affects  liini. 
Therefore,  this  is  a  case  in  which  the  wonls  of  the 
statute  apply  so  far  as  the  signature  of  the  party  is 
concerned.  I  think,  notwithstanding  tlie  evidence 
which  has  been  given  of  the  custom,  that  the  pit.  is 
entitled  to  the  full  freight  without  any  deduction. 
My  Lord  and  my  brother  Willes  have  called  atten- 
tion to  the  authorities  in  which  from  Monde)  v. 
Steel  down  to  the  case  in  this  court  in  the  last  term, 
and  also  in  the  Admiralty  Court,  it  has  l>cen  in 
effect  determined  that  neither  damage  to  the  goods 

■  iaor  loss  can  be  set  off  against  the  freight.  Then  can 
custom  change  the  law  ?  I  need  say  no  more  than 
this*  that  if  ^his  is  to  be  considered  as  a  general  law 
for  all  mankind  in  all  places,  it  is  an  attempt  to 
prove  the  law  by  a  usage,  which  cannot  be  done. 
If  it  is  to  be  treated  as  a  local  custom  it  clearly  is 
not  a  local  custom.  If  it  be  a  custom  of  a  particu- 
lar trade  it  seems  to  be  only  a  mode  of  a  settling 
accounts.  Suppose  it  were  anything  else:  has 
there  been    time  for  it   to  grow  up,  if  I  may  so 

express  myself,  and  to  act  aa  an  cstopiKjl  ?    From 


these  difliculties  the  learned  counsel  endc 
escape  by  saying  that  it  is  a  usage  with  i 
to  which  the  parties  must  be  deemed  to  hi 
tracted,  and  must  therefore  be  considered  a 
the  contract.  There  is  some  loose  evider 
usage  as  to  other  parts  of  the  world,  but 
evidence  at  all  it  must  he  evidence  of  w 
place  there.  I  do  not  suppose  they  contr 
Prussia  with  reference  to  a  I'russian  eustoi 
might  or  might  not  apply  in  the  cases  wh 
arisen. 

Keating,  J. — I  am  of  the  same  opinion, 
this  alleged  usage,  if  it  he  taken  to  hav 
practice  or  mode  of  settling  accounts  in 
undisputed  claims,  would  be  a  highly  re 
and  most  convenient  mode.    But  if  it  be 
beyond  that,  and  set  up  as  being  a  univer 
tice,  which  is  to  c<mtn>l  all  ctmtracts,  eve 
case  of  disputed  claims,   it   appears  to  m 
would  In;  most  objectionable,  and  would  in 
directly  contrary  to  that  which  has  been  li 
as  the  law  with  reference  to  the  payim»nt  ol 
and  preventing  parties  making  deductions 
freignt  in  the  shape  of  unliquidated  damag 
the  reasons  griven  I  think  this  usage  cannol 
in  the  present  case,  and  with    reference 
statute,  I  would  merely  say  that  I  entin 
with  the  doubts  which  have  been  suggestet 
than  expressed,  by  my  learned  brother  \\ 
very  much  doubt  whether  it  ever  was  in 
teniplation  of  the  Legislature,  in  passing  i 
to  enable  parties  to  use  the  statutable  a 
createtl  thereby  for  the  purpose  of  carryin 
(.establishing  such  a  usage  as  has  been  atten 
the  prest»nt   occasion    to    lie  set    up.     Fc 
reasons  I  think  the  pit.  is  entitled  to  the  ve 

Judgment  for  \ 

Attorneys  for  pits.,  Thtrnmn  and  Hodums, 
Attorney  for  deft.,  UtJclater, 


llairsdwj,  Majj  2(5,  18G4. 

llONNElSEBO    AM)    OTHERS    t*.    TllE    FaLI 

IsL.iNDs  Company. 

(Itarter-jMirty — Cmtts  in  defending  action  hi/ 
for  nou'detirery  of  yoodn  lost  htf  iiegliyenve 
jHirtiea, 

Tlie  captain  of  a  ressff  Munying  to  the  pit* 
ocrasioH  to  sto/i  at  the  Ftdklaud  Islands  on  hi 
to  I  'aljMiraisOj  entrusted  a  tpiantity  of  fpinf. 
the  care  of  the  defts,,  trhirh  teas  lost  thnn 
neyllyenve.  On  the  arrival  'if  the  vessel  at  it 
destination^  the  nmsiynce  (teiiianded  the  yu 
and  iqHtn  its  not  Iteiiiq  forthnnniny,  sued  the 
for  its  rabte,  which  claim  he  i'csistcdj  but  e 
was  compelled  to  jiaif : 

Held,  that  the  defts,  were  only  liabk  for  the  rah 
yoods  and  not  for  the  costs  incurred  by  tlw  re 
defeiidiny  tlie,  suit  at  ]'aljHiraiso^   as  in  so 
was  not  actiny  as  a  reasonable  man  sJiovld  hav 

Declaration. — ^That  the*  pits,  ontnisted  to  the  d<»ftR 
Aettn.  received  from  the  pllK..  certain  goodit.  to  wit.  4i 
^niwwder,  to  be  hy  the  tlefta.  safely  and  aceuri'ly 
btowed  in  a  certain  t<hip  of  the  deftn.  called  the  J-'a 
certain  terniH  then  agived  ujwn  >>etween  the  pita. 
deftH.;  and  the  pltit.  nay  that  before  the  action  br 
thlnga  bad  happened  and  all  times  had  elapned  net 
entitle  the  pltK  to  the  jwrformance  by  the  deftH.  of  t\u 
the  Haid  Imilmeiit,  and  to  Hue  the  defts.  fur  the  breach 
hereinafter  mentioned,  yet  the  deftn  did  not  i 
Heouroly  keep  or  »tore  the  aaid  gunpowder  agreeal 
tenuH  of  the  8aid  bailment,  but  therein  made  default 
deflH.  fuithcr  disregarding  their  duty  under  the  said 
while  they  had  the  naid  gunpowder  in  their  care,  ^ 
and  without  the  knowledge  or  connent  of  the  pita,  rei; 
Haid  gunpowder  from  the  atiid  Hhip  Fair^,  and  plaoed 
in  another  and  different  voMxel.  and  by  reaaon  therec 
gunpovrCLet  \>ecamo  \v\ioUv  lost  to  the  pits.    And  the 
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gnuiin:  ud  Ibr  pltLuy  ilul.  ■ltli«i|[h  all  Ihlnn  had  hip- 

■  ■■  iIk  ikllK.  ror  Iba  lucub  of  dnty  hfntaufirr  maatlixml, 
;(iUtMu.<BdDu(uad»iuidprupsr  am  ur  iUILkddcs  la 
flt  pRDilVBC  but  nAdbctn]  IhamHf  IreH  tio  coatran^  10  Ihfi 
■U  Hnui.  uul  w  CUIIcmlriDd  nmUgniil)'  kihI  Improwriy 
tknria.  thftt  tbe  Hale]  (ppipuirdflr  wu  wtM^y  luHt  ^  tnd  tha 

anr  ttaU  tv  ivaHB  <>(  •»  nUl  nvoni  pmnliMii  the  plU. 
ben  entiRlr  depKied  of  Ibo  mU  Howl*,  uid   b>va 
"^ '         ■;  aiid  hsva  iialil  larga  mim* 


i^brmyol 


■nprlM  tu  pa;  Iha  uld  partial  their 


■IdnL  (Then 


IV  dtftB.  hi-  their  plou  tnTor«?d  all  thu  pit.'i 
■IlijUkHM,  and  picailcil  a  srt-nff  tu  the  (.-utiimuti 
amU  for  oh-  of  a  Tan'huuac  and  Bturc  and  for 
BQae^rpud. 

Tte  cue  wan  trioil  before  Krip,  C.  J.,  at  Ruild- 
Ul  wbcn  Xhv  jury  found  a  vcniii't  for  the  pits,  for 
M.  lii_  Irate  beinR  reserred  to  the  drfls.  to 
■ore  to  tvdacL-  the  verdict  hy  the  ainount  of  the 
cutf  of  the  proci-edinga  at  Valparnirio. 

The  folloirinif  were  the  matt-TiBl  fneti  in  the  caw; 
TV  pito,  whii  were  tihipuwneni,  were  In  >Iarch  IKIKi 
poamed  of  n  idiip  call<.-d  JiAnumi  (M/jfli.whirli  vas 
tlntHid  bv  Mtiurs.  Smith  ami  (i'ri'pirj  for  a 
njigf  to  VoM  Stanley  In  the  Falkland  Island), 
ul  Ikmce  tu  ValparaiHo  vith  a  tfcncnil  cnrnn 
nxuling.  umrmRxt  other  thiri]».  of  IIX)  kej»  <if 
rafunln-  fur  ValairaiMi.  'ilic  ahip  wilnl  on  the 
^kijriL  and  amviil  at  Port  Stanley  on  the  sr.th 
Wj,  lil  having  nuupowdcr  on  Uiioril  she  «'■»  not 
™iJtD  enter  the  harbnur;  hut  the  storekeeper 
"'ikMtp.  Rent  the  Ftiirg  (a  ainall  schooner  of 
•tti  Hk  eaptain  approved)  intu  which  the  powder 
^  iltNharjieil.  'nitve  days  after  this  the  powder. 
*<Am  the  fxiiit^Dt  of  the  eaptun,  was  trani>hi|>peil 
i*'!' tighter  calhd  the  Z.i*%  which  on  the  27th 
J»l.i  mk  in  a  gale  of  wiwi.  Some  of  the  powder 
*"  tnoTNiil  in  n  damaiied  state,  and  the  eaptain 
^tieA  tu  take  it  lui  board  and  sailed  for  Valparaiso 

"BlWIi,, 

llMrp.  AllfMip.  who  were  the  eoDsifincus  of  the 
V'ia,  applktl  for  il  on  the  arrival  of  the  vessel. 
*•'  npim  IJeiiift  told  the  ein.-uiiiiitanccs,  atreated  the 
^7-  lA-gal  proceedings  were  cuininenced  and 
**lHlrf  1^-  the  captain  on  behalf  of  the  present 
m.  in  Ihi-  ctmrt  at  Valparaiso,  anit  on  the  IStl)  Nov, 
Mment  was  (rtven  in  favour  of  Messrs.  AlUop 
wiheralue  of  the  powiler,  toftether  with  the  law 
*^Wes.  anmiiiiling  together  to  Vril.  X'it. 
A  rale  having  been  obtained  on  a  fomier  day, 
/.<*l.  (J.C.  and  ISr  Cmnje  JToHumaii  showed 
"w»  ami  (-onteiidol  that  tlw  captofii  in  realaling 
tteclum  acted  as  a  teaoonable  and  pmilent  man 
«|>uM  have  dune,  and  therefore  that  the  defts. 
"JBtil  to  pav  the  co«t«  incurmi  hy  such  n-sistnncf. 
Tlt.v  dtwl 

TkW/  v.  Hell,  1 1  M.  *  W.  aSH : 
firww  V.  tMI.  7  C.  IL  N.  8.,  Mi. 
Kiniiir.  y.C.  and ' '.  PuUork  conlenih-d  that,  unless 
U^  plu.  G011I1I  bring  forward  soino  cireuinatanccs  to 
'™|*  that  tlic  cuptaiii  waa  jnstrfleil  in  defending  the 
•rtw,  the  daniagrs  ought  to  be  reiluteii  acwinling 
"0  die  tenus  of  the  rule.    Thcj-  citeil 
Mijai'  un  tiBiiu(;tv,  2K  2!t; 
/*irit  V,  JVol-r.  7  Tiiuut.  IW, . 
fJHE.  C.  .1.^1  am  of  oiunionthat  thismk'  should 
"■nuile  abw'Intc  fur  reductntc  the  verdict  by  the 
^■uont  uf  the  eiwti  of  the  legal  iinweeilingg   at 
••Ipuniso.    The  Jury  found  that  there  won  a  want 
•*  MHi  on  the  pnrt  of  titc  company  na  htjfee*  of 


the  powder,  and  so  the  company  were  liable  for  the 
value  of  the  powder,  and  would  have  been  liable  for 
any  conscqucntinl  damage  for  loss  of  powder  there. 
But  then  the  captHin  went  on  to  Vnlparaiso,  having 
refuHfd  tu  tuke  any  of  the  powder,  «eying  he  held' 
the  cuiupany  reslunsible  to  hij4  owners  for  all  the 
powder.  AVhen  he  arrived  at  Valparaiso  the  con- 
signees demanded  the  powder.  It  appeam  to  me 
that  any  cujitaiu  of  a  ship  who  allows  goods  to  be 
taken  out  uf  his  ship  in  the  eourw  of  the  voyage 
has  no  answer  to  give  to  the  person  who  holds  the 
bill  of  lading  when  he  demands  the  goodi  from  Um. 
The  captain  denied  his  liability,  and  the  ship  waa 
seized  for  the  piupose  irf  obtaining  the  value  of  the 
goods.  The  abniract  of  the  proceedings  which  wo 
have  before  us  shows  that  there  was  great  deliberation 
before  the  JucIrc  come  to  llie  conclusion  he  did.  It 
■cenis  tu  me  the  company  are  not  at  all  responsible 
for  the  contract  between  the  captain  and  ttie  con- 
signev.  It  is  cguite  a  aoparale  queslioo,  and  one 
which  the  company  hare  nothing  to  do  with. 

\ViLLt*3ts,  J.— I  am  of  the  sameoiHnion.  TTie 
question  here  is.  whether  the  captain  has  given  any 
evidence  ttuit  the  expense  which  he  incurred  at 
Valparaiso  has  anything  to  do  with  the  wrong, 
inflicted  upuii  liini  by  the  Falkland  Islands  Com- 
pany. I  aiti  uf  opinion  that  he  has  not  done  so ;  on 
the  contrary.  I  think  it  was  an  unrt&sonablc 
expense,  and  that  he  did  not  adopt  such  a  course  a* 
a  prudent  and  rvaionablcman  would  have  done. 

Wii.t.Ks.  .T.— I  am  of  the  same  opinion.  It  wat 
clearly  fur  the  pit.  to  establish  his  right  to  the  cost* 
of  the  special  ttaniage,  and  that  ttic  course  he 
adopted  was  such  as  a  prudent  and  reasonable  man 
would  have  ilone.  The  proceedings  show  that  his 
liability  was  not  a  donbtful  question,  for  he  was 
clearly  liable.  He  clocs  not  show  that  he  had  any 
diffleully  in  pmeuring  the  amonnt  of  the  value  tn 
the  goods  he  fuled  to  deliver;  it  may  be  that  he 
had  nothing  to  ilo  but  to  draw  on  his  owners  for  it, 
and  therefiirc  all  the  costs  may  have  been  unneces- 
sary. It  sei'ms  to  me  that  the  plt.'s  right  to  incur 
those  costs  had  nut  been  eatablished. 

H-fe  a'mJnlr. 


Jan.  211  amlFtli.  I,  IWM. 

IIii.UEnr  r.  If  attos. 

7Vui-^r — Priiifipnl  mtni'tiiig  and  mlifglug  arli  af  ayml 

— Liiihilit<i  K/ptiaripal/or  agrn't't  lenHKi/itl  ml, 
A  lAiji  til  mi  hnriug  ijnHr.  on  ikitfr  wim  nbaHtimtii,  Tilt 
/irivn'  i-allfl  /rum  Ihr  nAnfr  Ifnt  /MuaemtioK,  bmu^t 
hrr  up  In  ll-r  hiirlMmr,  and  thrre  sold  htr.  Drftf.' 
agrnl  liai'iil,!  hfr,  and  irmtf  iiifvrmiity  drfts.  of  Ihr  ■ 
jmrrhaiit,  and  tiflrd  for  ihfir  iuttraclwia,  fml  iSd  not 
infiirm  IIi'm  of  the  rlrmmttmim.  Drjtu.  trrolr  fa 
ttrir  afffHl.  im/gmliitg  Itm  mal^iui  a  hulk  of  the 
rriof/.  Silt  iMimj,  "\mt  dn  tvi  Hig  from  irlKim  yea 
lMi«i,hl  her  .-■' 
JIcM,  tlmt  ihi*  mi*  rridriut  hi  go  to  ihf  jurg  of  an 
iido/ili'iH  nf  Iks  lnir^ii«,  no  at  to  mate  Ike  jiriuripal 
rmii'milblr  for  Ihr  net  nf  hit  iH/eiit,  and  thill  Iroetr 
mHildlit  liijaiiat  III'  pfiiiriiHirfur  ike  aim-rniion  bf . 
Iht  agtal. 

Tliis  was  on  action  of  trover  for  a  ship.  It 
appeareil  Ihot  tliu  ship  hail  gone  on  sliore  off  the  ■ 
Ureakers  of  Hiinny,  and  she  was  abaniloned.  The 
pcrsims  called  from  the  shore  took  possession  of  htT, 
and  bmuslit  her  up  to  the  harb<mr  of  Bonny  and 
there  sold  her.  The  piTwm  -kVhi  hoii^i.  \n«  -wi.*  ^ 
man  nnmeiX  'rhwnn*on-,  V"!  Tto»  ftifc  tokis.^w  <« 
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Ex.]                          Lloyd  v.  Tub  General  Irox  Screw  Collier  Comfant.  [Ex. 

agent   for  the  def ts.,  who  lived  at  Liyerpool  or  stand  the  law  of  this  country.    If  he  adopted  tli 

London,  and  it  was  proved  that  they  were  merchants  act  of  Mr.  Thompson  in  buying  the  ship  and  u^in 

doing  business  at  Bonny  river.    It  was  not  disputed  her,  he  is  responsible.    The  argument  which  wa 

that  the  sale  of  the  ship  under  the  circmnstances  addressed  to  us  was  to  this  effect,  that  ^  there  wa 

was  an  illegal  act ;  the  question  was,  whether  the  no  adoption  of  this  contract,  and  no  ratification  • 

defts.  had  adopted  the  contract  of  Thompson,  their  Thompson's  (the  agent's)   act,  because  the  defH 

agent,  and  ratified  his  acts,  knowing  the  factd  of  the  did  not  know  all  the  circumstances.    If  they  knc= 

case,  so  as  to  render  them  liable  to  the  pits,  in  this  all    the    circumstances    which  made    this    act 

action  of  trover  for  the  conversion.    The  cau:to  was  dealing  with  another  man's  chattel  a  conversif* 

tried  in  London,  before  Bramwell,  B.,  when  a  verdict  I  apprehend  that  the  only  adoption  uecessarr  vr- 

was  found  for  the  pit.    A  rule  nm  was  afterwards  a  ratification  of  that  which  was  the  wrongful  ok. 

obtained  to  set  aside  that  verdict  and  enter  a  non-  Reference  was  made  to  the  case  of  Burrottyht 

suit  on  tlie  ground  of  there  being  no  evidence  of  a  Ba^ne^  in  which  the  nutter  was  very  much  cone 

conversion,  or  for  a  new  trial  on  the  ground  of  mis-  dered,  and  Alderson,  B.,  in   giving  judgment   i 

•direction  in  the  learned  judge's  telling  the  jury,  that  that  case,  says  (and  I  adopt  his  view  of  the  nmttc 

if  the  defts.  ratified  the  act  of  Thompson  in  pur-  as  to  what  constitutes  a  conversion):  ^*  Any  asports 

4^iasing  the  ship,  they  were  liable  although  they  had  tion  of  a  chattel  for  the  use  of  the  deft.,  or  a  thin 

no  knowledge  of  the  circumstances  which  made  the  jierson,    amounts  to  a  conversion,  for  this^  simpk 

isale  illegal.  reason,    that  it  is  an  act    inconsistent    with  tbi 

Vernon  LiuJiinqtoH  showed  cause,  but  tlie  Court  general  right  of  dominion  which  the  owner  of  tfe 

^stopped  him,  and  called  upon  the  defts.  to  support  chattel  has  in  it,  who  is  entitled  to  the  use  of  il 

the  rule.  ^tuM  times  and  in  all  pUces.    ^Vhen,  therefore,  i 

n  J.    '/  ir  ir  t  rk  n  ^^*u  u:«,n     t?:— ♦  ♦! «  « n^in  takes  that  chattel  either  for  the  use  of  him 

Cohen  (AieUitK,  Q.  C.  with  him). — ^First,  tiiere  was  ^,*   ^.  m^  «„«♦!,«.  :♦  :„  -  «,»«•,««.;««      u^  \4  »  mai 

«  >    .J       ^j      J g      y\         •  *  •     A.  sell,  or  for  another  it  is  a  conversion.    r>o,  ii  a  mai 

no  sufficient  demand  and  refusal  to  maintain  trover  i.«.'_^„^„-"     ,*  ,„„«u.**«i  ;»»»»«:. ^^.Tr^wh  mi 

forthedefu.  ^.^y-,^.r^nm^^n.^  S^iSTSVo^f ^.^™^Tl^:r;Lr.^ T^ 

mcate  all  the  facts  to  the  defts.  about  the  purchase    r-_     ,  .    .„  ^i„^^  t  1,«  ^««;*i».i  ♦^  ««m.iro  /.f  it 

.»*  ♦!,«  «r^^.»i  K„  !,;««  -«^  *^u^^  ««..i,i  »wv  ^^  -,i..«»x.v«  times  and  m  all  places  I  am  entitled  to  make  of  it 

•of  the  vessel  hy  nim,  and  there  could  be  no  adoption  ..  ^.  ««..«,^„««*irr  .».^nnf »  *^  .»  ..«,»  «#  ^/%ti«rotscinn ' 

*  1.          . 1         L_*.«xi    *•         *  !•        *         1  that  conseauently  amounts  to  an  act  of  conversion. 

•of  his  contract,  or  ratification  of  lus  acts,  unless  ,  «^  «*V«.:«:««  ♦i.„*  ;«  ♦!,;-  «— «  th:.  ....lo  »M<»T«f  *. 

.■       1            II  !.•       .           .             #  ^1.               riM.  I  am  of  oiYinion  that  m  tins  case  tnis  rule  ougnt  ti 

they  knew  all  the  circumstances  of  the  case.  The  iLTji^^u^JL^i     t\.,«  »,,*k^*:.<wi  \.^  r*««»«o11  n  u 

^...»..^«;»»  «,«-  »^:j.ki»  »^A  ♦!,«  ^..,«^«  u^A  ♦u^  be  discharged.    I  am  authonsed  by  iSramwell,  1$.  t< 

transaction  was  voidable,  ajid  the  owners  had  the  ^  j  ^  ^.    ^^      ^^^^      l^  '^^^^  ^^  ^^  ^ 

nght,  after  knowing  the  facts,  to  exercise  their  ^  JL^i                ^ 

option  about  it :  cnargea.                                           22«A;  dMianjtd. 

McCotnhU  V.  Daviit,  6  East,  538 ;  ^__ 
BurrouyliB  v.  BtiifMj  5  II.  &  N.  296 ;  2  L.  T. 

Rep.N.  S.  16; 

Meicalf  V.  iMmatkiu,  1  C.  &  K. ;  Moiuiay,  May  30,  1864. 

PUlot  V.   WilkiHwu,  32  L.  J.  201,  Ex. ;  8  L.  T.  Lloyd  r.  The  General  Iron  Screw  Collier 

Rep.  N.  8.  361 ;  Company  (Limited). 

NUoa  V.  Jenkins^  2  H.  Bl.  136 ;  -. .  , ...        ...                 «,                .   .                j     • »    . 

Freetnan  v.  /2o*c/i«r,  13  Q.  B.  780 ;  J^abihty  of  gJiipowner^Damage  of  the  nea-^Accideui 

Parsons  on  Contracts,  47 ;  The  pit,  dtip/ted  ffootk  on  board  defta*  vessel  to  be  aa/e{ 

2  Greenleaf  on  Evidence,  sect.  042,  p.  695.  <«»</  tserurely  carried  from  Genoa  to  London,  and  iher 

_ ,    _      -  _              _        .,       X                 ••    .       ,  delivered,  **  barratry  of  master  or  mariner,"   **<icfji 

FeA.i.— Martin,  B.  said:— It  waa    admitted  at  ^^^»  ^^dainage  of  the  sea,"  ^r.  excepted,     hefts 

fthe  tnal  of  this  case,  and  no  question  was  made  ..^^^  ^^,^  ^f^    ^«  ^^    ,^  careitssness,  ^li 

tbefore  us  upon  it,  that  the  sale  was  »a  lUegal  act ;  wismwuufementand  improper  conduct  of  defU 

that  the  men  had  no  business  with  the  ship  or  to  ""^rvanU  and  iniiriners,  ran  foul  of  and  struck  ayaim 

aeU  her.    When  a  person  takes  poMession  of  the  ^„^ff^^  ,.^^/  tvliereby  pit :s  goods  on  board  were  sun 

chattel  of  another  without  justifiable  cause,  and  and  lose:                  ^«        ^ 

sells  it  without  justifiable  cause,  there  can  be  no  ,,,.,*,  ^             ,.  ,,  .    .i      ».   ^         »  « 

doubt  that  he  is  guilty  of  an  act  of   conversion.  ^^^'  that  defts,  teachable  to  the  ph,  for  such  loss. 

Upon  the  1st  Jan.  18<>3  Mr.  Thomi>son  wrote  to  his  This  was  a  demurrer  to  a  replication  in  an  actioi 

employers  the  defts. :  *'  I  have  purchased  tiie  brig  brought  for  not  safely  conveying  goods  from  Geno 

Mm  Brooks  for  you  at  a  very  cheap  rate,  and  I  to  London,  in  a  vessel  mlied  the  Sadi  Prince,  unde 

shall    act   according    to   your    instructions    with  a  bill  of  lading  which  excepted  the  act  of  God  an 

respect  to  her."     Tlicrefore  Mr.  Thompson  pur-  other  perils,  including  all  accidents  and  damage  o 

chased  this  vessel  and  took  po8!«cssion  of  her,  and  the  seas  and  navigation  of  whatsoever  nature  or  kind 

proposed  to  act  according  to  the  instructions  of  the  It  was  alleged  that,  through  the  gross  negligence  o 

.  defts.  with  regard  to  her.    Tliere  can  be  no  doubt  the  defts.'  servants,  the  Bhck  Prince  ran  agains 

that  he  would  be  liable  to  an  action.    The  question  the  ship  Araxes,  whereby  tiie  vessel  was  damagcc 

is,  whether  or  not  the  defts.  are  so.   They  answer  the  and  the  goods  lost, 

letter  of  the  1st  Jan.  on  the  24th  Feb.    and  that  Decloiution  stated  that 

answer  was  to  tiic"  following  effect :    "  Wo  duly  ^^^  ^^^  ^^^„  ^,  ^  ^^  ^^^  l^i^  ^  ^^^ , 

received  your  letter  of  tne  Ist  Jan.,  informing  us  Genoa,  and  bound  on  a  voyage  from  thftt  port  to  London ;  tlu 

of  your  liaving  purchased  the  brig  JoA/t  Brooks,  but  pit*  caused  to  be  delivered  to  the  defls.  and  they  raoetved  cet 

you  do  not  say  from  whom  you  bought  her,"  &c.,  ^  ^^?i^,  ^^a\Silj\^''^J^^H^xt^t 

&c.  (reads  the  letter  down  to  the  words)  *'  make  a  from  the  said  port  of  l^cnoa  to  the  laid  port  of  London.  a» 

.  hulk  of  her."     IThe  question  is,  whether  there  was  there  to  be  delivered  to  the  pit  or  his  asaignB  (the  act  u 

evidence  to  gosto  the  jury  that  Messrs.  Hatton  had  ^*«d,  the  Queena  enemies,  pirates,  robbers,  thleTea,  barratT: 

adopted    the    act   of   their   agent  Mr.  Thomi»o„  ^LSX^S^^.Sm^rSL^.'SX;  S^'oT^r^S 

With  respect   to   the  ship.     I  cannot   see  how  any  other  goods  by  contact,    sweatfaig,  leaking,   or  otherwise 

•  difiiculty  can  arise  in  the  matter.     When  an  agent  and  accldent«  or  damage  of  the  seas,   rivers,   and  stean 

writes  saying  he  has  bought  a  ship  for  his  princ^^^  TlS:^^^'1i:U'Tt^'J^%:S^:S^'^ki^ 

and  thereupon  the  pnncipol,  instead  of  repudiating  arrival,  fSe^toterest,  at  the  rate  of  «»«.  per  ton  of  tweni 

-  the  bargain,  says  that  he  had  better  make  a  hulk  of  hundred  weightH,  grosH  weights,  with  15  per  cent  primsgi 

her  on  the  coast  of  Africa;  if  that  is  not  an  adop-  »«<!  average  accustomed.    "The  defta.   did  not  safely  a» 

///»/!  nf  t^h^  /K».^n»'»  M>^  .,o  ♦^   ».«ir»   ♦iw.  *.«:n^:».<.i   Z  securely  carry  and  deliver  the  aaid  goodn.  but  took  saeh  Iw 

tion  of  the  Imrgam  so  ««  to  make  the  pnncipal  re-  ^^^^  impn.per  care  .>f  their  hiUU  Hteam-veH»el,  and  navigated 

■^sponswie  for  the  act  of  his  ugvnty  1  do   not   under-  (Urectea  ani\  matit^«<^^  \x  \u  rf^>  cfltrclonK,  negllgvjnt  awl  hn 
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timtt:  ibu  the  roUirioi. 

At  aU  nppiwHl  peril*  man  liii 
DB  ttattimifu,  atgUgeaa.  ml 
r    dclu.  bj  ibalr  Hrvi 


ItB  nine  b]r  uw  exccpiea  perLUL 

BeplkatkiD: 

nuflunpnoasdrxeepudnriliilii  the  third plHiiisDtlonsd. 
"-'— «  wholly  of   Ihs  eoUlnLoo  in  Ihs  decUntloD  tn«i. 
.-  ^t.  . ...,  ,                     ,  vfhull;r  wurted.  mmi 

ly  jiiul  thruu^b  th^ 
-  -    -    -J il  nuriiierH  In   iLit 

.      (nanrhiciod  deflTBriDg  tha  xild  goodi  1^  ih«  Hid  eiHpied 
!     lA  »r  HIT  Df  tbno,  tiuibir  or  othendM  Hun  In  tlili 
tqfiMliin  ntdtianed. 
Ddaoirer  and  jtundcr. 

Bi^i,  Q.  C.  {Haaara  ana  CuAinwith  him).— There 
iiMimterial  difference  between  this  bill  of  laiUnj; 
sdAeoidinaiy  coinmon  fomi;  the  same  conatruc- 
tati  nnot  to  bo  jiuC  un  theau  wurili  in  a  bill  of 
Wi^  u  in  a  poller  of  insurance.  The  object  o; 
inbyof  ininTaiice  ti  tu  iiulemnifj  against  pcrilt 
a  the  K« ;  that  of  a  bill  of  lading  ii  safe  carriage, 
la  iliiiniicp  ca«e*  jou  look  to  thuproxininlc  cause  ; 
in  tail)  of  lading  to  the  real  cause,  and  the  ml 
Me  here  waa  the  defls."  oegiigenee ;  Iheir 
«"»!«•' negligence  i«  their  negligence.  The  tcnni 
•4  the  tiU  of  lading,  as  etntcil  in  the  declaration,  do 
sKoonptthe  tieftii.  from  liability  for  loia  which 
■vvtanwied  by  their  negligence.  Indepcndi^tly 
"  oij  ipeciBl  contract,  thoy  were  liable  for  the 
cnK^ixacea  of  their  negUscnco  in  and  about  the 
(■"Tingcf  the  goods,  although  those  coneci|uencc(. 
■^le*  loti  by  the  perils  of  the  seaa  within  thf 
■Winfill  a  policy  of  innarance.  Collision  is  only 
^•f  theieairhcn  it  is  without  fault  or  ncgligcuce : 
Hsdiehlan's  Lair  of  Mercbuit  BhippiBg  45)1 : 
Mr  r.  /  uier,  3  E>ip.  G7; 

eio>7  on  tha  Law  o[  Diilnienta,  sects.  i\2,  511,  Slfi ; 
Hunt's  Com.  S16,  i7lt; 
Puiona  on  Maritime  Law,  !24 ;  anii 
XsvdiUi'a  Trasalalion  of  Eaierigouon  Inauranc^ 

Sir  Gt».  SoHfman  {Laih,  Q.  C.  with  him),  foi 
•Wt*,  argned  that  they  were  protected  by  the 
^({(100  in  the  bill  of  lading;  by  the  terms  ol 
fcWl  of  lading  they  were  exonerated  from  re- 
tMlbUity  for  collisions  at  sea,  of  whatcrer  cha- 
tter th^  may  be.  The  tenus  of  the  bill  of 
liffiogexoiiente  shipovners  from  responsibility  for 
te^  ariaing  frooi  perils  covered  by  insurance ; 
■d  miderwiitcn  would  be  responsible  for  the 
^Aricn  in  qnestioa.  The  insertion  in  the  excepted 
l«lt  t(  banatry  sbows  that  the  defts.  were  to  be 
pitected  hum  liability  for  the  wrongful  acts  of  the 
Jiftr  and  crew.  The  allegation  of  negligence  in 
tbdefta.'  torant*  waa  wholly  immateriBl  and  sur- 
plMge.  Ndthcr  the  declaration  nor  the  leplica- 
lin  charge  the  defts.  thcmselTes  with  any  negli- 
Vu.  Uitder  tUs  bill  of  lading  the  shipowner  was 
FKectfd  from  liability  from  collision  at  sea,  hoVr- 
Or  wmed,  whether  by  negligence  of  bis  own 
■BTBils  vt  not,  and  pit's  remedy  was  against  the 
Ueniiitera,  if  insured;  and  if  not,  then  he  most  be 
"MdctcJ  to  hare  takm  upon  himself  all  the  risk. 
B  Stay  on  Baikuents,  sect.  615,  it  is  said,  "  If  a 
<Ua-thip  AonM  be  struck  with  lightning  and 
wRliy  ber  cargo  abould  bo  totally  destroyed, 
"l  there  may  hare  been  some  negligence  or 
"net  ef  the  master  and  crew  in  the  *oyage, 
mma  that  the  whole  lots  will  or  may  bo 
d  to  the  poila  of  the  aea  as  coasa  pnixima, 
•—'■--    gjy  gggf^    negligence    or    mia- 
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a*cra--i/  V,  ;«e((ionj;  14  Jloo.  P.  f.  C.  471. 

Pollock,  C.  B.— Wc  are  all  agreed  that  the  pit. 
in  this  case  ia  entitled  lu  the  judgment  of  the  court. 
The  declaraiiun  distinctly  (liscloscs  the  terms  uf  the 
contract  under  which  the  defts.  were  to  cany  the 
plt.'s  goods  safely  and  securely  from  Gunua  to 
London,  there  to  be  delivered  to  the  pit.  It  wts  out 
the  bill  of  lading,  in  which  there  are  certain 
exceptions :  barratiy  of  the  master  or  mnrinent, 
leaking  or  otherwise,  and  accidents  or  damn^  of  tbo 
seas,  Jtc.,  of  what  naturu  or  kind  soever.  Tbo 
declaration  goes  on  to  say,  that  the  defts,  did  not 
safely  and  securely  carry  nnJ  deliver  the  plt.'s 
goods,  but  took  such  bad  anil  improper  care  of  their 
Tesscl,  anil  navigated  it  in  so  negligent  and  improper 
amanncrthat,  in  conscquunco  of  such  gross  careless- 
ness and  misnionagemeht  and  improper  conduct  of 
the  defts.  by  their  servants  in  that  Iwhalf,  and  nuc 
otherwise,  the  defts.'  vessel  ran  foul  of  another 
vessel,  whereby  the  l^l.'s  goods  on  board  defts.' 
vessel  became  wholly  lout.  The  defts.'  plea,  as 
applicable  to  this  matter,  is,  that  they  were  pre- 
vented from  corryinf!:  and  delivering  the  gooda 
agreeably  to  the  terms  on  which  they  received  them 
by  the  excepteii  perils.  The  pit,  by  his  replication, 
says  that  the  collision  before  refened  to  arose,  and 
was  wholly  caused,  by  and  throngh  the  gross  care- 
lessness, negligence,  mismanagement  and  improper 
conduct  of  the  defts.  by  their  servants  and  marinen 
in  that  behalf,  and  not  otherwise;  and  upon  these 
[desdings  we  aro  now  to  assume  that  this  was  the 
fact.  The  question,  then,  is,  whether,  umler  these 
circumstances,  the  pit.  or  the  deft,  is  eutitlcdto 
the  judgment  of  tbo  court.  It  appears  to  me  clear, 
from  the  authorities,  that  the  pit.  is  entitled  to  it. 
lu  these  cases  the  general  rule  is,  that  you  look 
not  to  the  eauia  proxim't,  but  to  tlie  immediute  or  to 
the  real  cause.  There  is  a  well  known  dis- 
tinction between  a  marine  policy  and  an  in- 
surance on  a  man's  own  life;  as,  for  instance,  if 
in  the  latter  case  a  man  goes  home  in  such  a  state 
of  intoxication  that  lie  knows  not  what  he  is  about, 
and  an  accident  happens  to  him  in  consequence,  the 
parties  claiming  are  as  much  entitled  to  uie  deinand 
aa  if  he  were  as  sober  as  a  judge ;  but  bero  the 
admitted  cause  of  tbo  loss  of  the  plt.'s  goods  by  the 
dcf  Is.  is  the  gross  negligence  un  the  part  of  the  master 
and  crew  of  the  vessel.  It  has  been  before  decided, 
and  it  is  now  settled,  that,  under  such  circumstances, 
the  owner  is  liable  in  consequence  of  such  gross 
n^ligence.    I  think,  therefore,  the  pit.  is  entitled 

Mabhs,  B. — I  am  of  the  some  oinnion.  It 
strikes  me  this  is  not  quite  the  correct  course 
the  cause  should  have  taken,  and  that  this  is  an 
inconvenient  mode  at  present  of  raising  such  a 
question.  If  the  matter  had  come  before  me  to  say 
whether  the  issues  in  fact  should  not  be  decided 
flrat,  I  should  certainly  liavc  directed  the  issues  of 
fact  to  have  been  tried  first,  and  before  the  argu- 
ment of  the  demurrer. 

Bkamwell,  B. — I  also  think  the  pit.  is  entitled 
to  judgment.  This  is  an  important  case  only  with 
reference  to  the  amount  between  the  partieji,  but 
not  otherwise.  The  question  is,  what  is  the  con- 
tract? Here  the  bill  of  lading  says  [the  learned 
Baron  referred  to  its  termsand  stated  the  exceptions 
in  itl  The  defts.'  vessel  running  fool  of  another 
vessel  bythe  gross  negligenceand  carelessness  of  those 
who  were  managing  it,  is  certainly  not  an  accident 
within  the  meaning  of  either  of  those  exceptions. 
Looking  at  the  word  "accident"  in  connection 
with  tire  other  terms  used  as  exception*  in.  tha 
bill  of  ladiuR,  U  is  cVeat  \Q  to^  Tia-ai.  ■ftu& 
drftf.  ue  not  ptrtTCtei  ^  \\-,wWhia  ■»»  "iS«\ri». 
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occasioned  by  damage  of  the  seas,  nor  by  barratry, 
and  the  authorities  to  which  we  haye  been  referred 
by  Mr.  Brett  make  the  present  case  free  from 
doubt. 

Channell,  B. — ^The  pit's  replication,  which  is 
demunred  to,  expressly  alleges  that  the  collision 
referred  to  which  was  the  cause  of  the  plt.'s  loss, 
was  occasioned  wholly  by  the  gross  carelessness,  neg- 
ligence, mismanagement  and  improper  conduct  of 
ddfts.  by  their  servants,  and  not  otherwise,  and  we 
must  now  take  that  to  be  true,  and  admitted  by  the 
deft,  to  be  true.  The  question  then  before  us  is, 
I  think,  decided  by  authority,  and  the  pit.  entitled 
to  our  judgment. 

Judgment  for  the  pit. 

Pit's  attorney,  Pritchard. 

Defts.'  attorneys,  Thomas  and  HoUcam, 


Heported  by  W.  MxrD,  Esq.,  Barri8teF-at-L«w. 


June  14  and  18,  1864. 

(Before  Pollock,  C.  B.,  Crompton,  Blackbusn 
and  Sii£B,  JJ.,  and  Bramwell  and  Channell, 
BB.) 

ToBiN  t7.  Harford. 

TimepoUcy  on  ship  and  goods. 

Where  a  policy  of  insurance  tqxm  a  ship  engaged  in  the 
African  trade  contained  the  words,  "  outward  cargo 
to  be  considered  homeward  interest  twentg-four  hours 
after  arrival  at  the  first  port  or  place  of  trade,"  and 
was  indorsed  "  on  ship  2000/.,  cargo  8000^  with 
liberty  to  extaid  the  valuation  of  the  homewardcargo ; " 
€md  the  ship,  after  having  discharged  a  portion  of  her 
cargo  at  the  first  place  of  trade,  and  after  remaining 
more  than  twenty-four  hours,  sailed  with.  tJie  remainder 
and  was  totally  lost : 

Held,  that  the  owners  were  only  entitled  to  recover  upon 
the  portion  oftlie  cargo  actucdiy  lost,  and  not  for  a 
total  loss  of  the  whole. 

This  was  an  appeal  against  a  decision  of  the  Court 
of  C.  P.  making  absolute  a  rule  to  enter  a  verdict 
for  the  deft,  and  reported  in  8  L.  T.  Rep.  N.  S.  21, 
C.P. 

The  action  was  brought  against  the  underwriters 
on  a  policy  of  insurance,  which  was  a  time  policy 
on  the  ship  Shark  and  her  cargo  for  twelve  months, 
beginning  from  the  day  of  the  vessel  sailing  from 
Liverpool.  In  addition  to  the  usual  clauses  the 
policy  contained  the  words,  ^<  outward  cargo  to  be 
considered  homeward  interest  twenty-four  hours 
after  arrival  at  tlie  first  port  or  place  of  trade,"  and 
the  indorsement  was  as  follows :  '^  for  ship  lvalue 
2000^  cargo  8000/1,  with  Uberty  to  extend  the 
valuation  of  the  homeward  cargo." 

The  vessel  left  Liverpool  on  the  24th  June,  the 
Talue  of  her  invoiced  cargo  being  6226/1  5s,  lOdl, 
and  arrived  at  Kinsembo,  on  the  African  coast,  on 
the  14th  Aug.,  where  she  discharged  cargo  to  the 
value  of  29621  Ss,  3d,,  and  on  the  17th  of  the  same 
month  she  sailed  for  the  Congo,  and  was  totally  lost 
on  the  19th.  It  was  proved  that  she  had  not  taken 
any  fresh  cargo  on  board  at  Kinsembo,  and  it  was 
admitted  that  she  was  proceeding  to  the  Congo  for 
homeward  cargo,  and  would  have  obtained  some 
there. 

The  defts.  before  action  paid  for  a  total  loss  of 
the  ship,  and  also  paid  43  per  cent,  into  court  to 
cover  the  loss  of  that  portion  of  the  cargo  which 
was  on  board.  Hie  pit.  however  claimed  for  the 
loss  of  the  whole,  ^e  court  below  held  that  the 
owners  were  only  entitled  to  recover  upon  the 
jportion  of  the  cargo  uctuaUy  lost,  and  not  for  a 


total  loss  of  the  whole,  and  it  was  against  tld 
decision  that  the  pit.  now  appealed. 

BoviU,  Q.C.  («7.  Brown  with  him)  appeared  for  fli 
pit.,  and  cited 

HUl  V.  Patten,  8  East,  873; 
JShawe  v.  Felton,  2  East,  109; 
Forbes  v.  Atpinall,  18  East,  328 ; 
Hickman  v.  Varstairs,  5  B.  &  Ad.  651. 

Mellish,  Q.C.  (^Lush,  Q.C.  and  Sir  Geo.  Honym 
with  him)|appeared  for  deft.,  and  referred  to 
1  Am.  ou  ins.  s.  184,  p.  365,  2ud  edit 

Cur,  adv.  tmft. 

June  18. — Pollock,  C.  B. — ^I  believe,  with  tl 
exception  of  my  brother  Bramwell,  who  entertiii 
some  doubt  upon  the  matter,  but  does  not  diffi 
from  our  judgment,  we  arc  all  of  opinion  ^at  tk 
judgment  of  the  court  below  ought  to  be  affiime 
for  the  reasons  stated  in  the  judgment  of  that  ooui 
I  will  merely  add  for  my  own  part,  the  rest  of  tii 
court  not  being  responsible  for  what  I  say,  that  iSk 
question,  as  stated  by  Mr.  Mellish,  seems  clearly  \ 
be,  *'  What  is  the  meaning  of  the  word  *  cargo?* 
Whether  it  means  such  goods  as  may  accidentiJlyl 
on  board  the  vessel  at  a  particular  moment.  < 
whether  it  must  not  have  reference  to  the  antidp 
tion  of  that  which  the  vessel  is  really  afterwards  1 
carry,  I  think  there  cannot  be  much  doubt.  App|] 
ing  to  the  word  the  ordinary  rule  of  constructioii, 
think  there  cannot  be  a  question  that  it  must  mea 
not  the  accidental  goods,  which  no  doubt  mayl 
called  the  vessel's  ''cargo"  in  one  sense,  but  that 
must  have  reference  to  something  more,  to  1 
derived  from  the  known  employment  of  the  vesii 
and  not  to  that  which  is  really  a  matter  < 
accident 

Crosiptox,  J. — ^I  am  of  the  same  opinion,  for  tl 
reasons  given  by  my  brother  Williams  in  the  cov 
below,  and  now  given  by  tlie  Lord  Chief  Baron,  i 
also  expressed  in  the  course  of  the  argument 

Brabiwell,  B. — I  am  sorry  to  say,  although  n 
Lord  thinks  there  is  not  much  doubt  about  it,  in  n: 
mind  there  is  considerable  doubt,  and  I  think  thi 
my  own  unassisted  judgment  would  not  have  con 
to  the  same  conclusion.  This  is  a  valued  policy  c 
ships  and  goods,  and  it  is  upon  a  voyage  where  tl 
ship  is  to  sail  with  more  or  less  cargo  in  her,  an 
come  back  with  more  or  less  cargo  in  her.  H 
character  of  the  trade  is  such  that  it  is  imposaih 
for  the  assured  to  say  at  any  time  what  is  tl 
quantity  of  cargo  on  board,  and  what  its  nature  ai 
value.  Probably  he  can  tell  when  she  goes  out  wb 
she  carries ;  probably  he  can  tell  when  she  is  final 
on  her  voyage  home  what  she  has  got — but  as  to  tl 
intermediate  ports,  he  cannot  tell  even  befordumi 
or  by  advice,  what  is  to  be  given  to  him.  In  ordi 
to  guard  against  that  he  says, ''  I  will  effect  a  pc^ 
for  8000/.,"  whereby  it  is  to  be  assumed  that  tiie  ah 
has  always  on  board  8000/.  worth  of  goods.  It  is  sai 
that  it  is  a  reproach  to  the  policy.  No  doubt  it  is ;  bt 
the  justification  of  it  is,  that  it  is  the  least  gamii 
specidation  that  the  assured  can  enter  into.  If  1 
had  had  no  policy  at  all,  his  voyage  would  have  ba 
of  a  more  wagering  and  speculative  character,  ai 
in  no  other  possible  way,  according  to  his  accoux 
can  he  insure  himself.  Therefore,  although  th 
is  wagering,  it  has  the  merit  of  being  the  lea 
wagering  transaction  that  can  be  entered  into 
relation  to  the  matter  in  hand.  Then  it.  is  said  th 
is  a  fallacious  view.  I  do  not  moan  to  say  that  it 
altogether  fallacious,  because  we  are  considerii 
what  construction  is  to  be  put  on  this  documei 
and  when  doing  so  it  is  said  we  may  as  well  conaid 
the  worst  condition  of  things  that  may  happen,  ai 
then  it  is  within  the  mischief.    But  it  is  not  to 
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npposed  that   the  parties  have  entered    into   an 
agreement  to  bring  about  that  state  of  things,  and 
therefore  it  is  not  altogether  a  fallacious  argument. 
On  the  other  hand  people  ought  to  construe  docu- 
■loents  not  only  in  relation  to  extreme  impossibilities, 
kt  also  with  reference  to  wliat  is  likely  to  happen, 
that  although  it  might  happen  that  there  might 
be  a  couple  of  guns  on  IxMinl  of  the  vessel  when 
the  Went  to  the  bottom,  and  the  man  would  be  a 
gainer  by  that   transaction,  yet  that  was    not    a 
oatier  that  was  very  likely  to  occur.    She  would 
{lobflbly  always  have  on  board  a  substantial  cargo, 
■as  in  this  particular  case.    At  one  place  she  might 
pot  oat  goods  to  a  considerable  amount,  at  another 
.place   she     might    take    in    probably  jwhat  was 
worthless,  but  the  probability  is  that    she  would 
always  have  on  board  a  substantial  and  valuable 
cnga    But  inasmuch  as  we  have  not  delegated 
to  us  the  power  to  make  agreements  for  par- 
te, but    merely    to    construe    the    agreement 
ibr  ^  them,    I    think    the    best   thing    we     can 
do  is  to  consider  what  construction  these  parties 
hare  put  on  the  agreement.    I  do  not  see  that  there 
is  anything  unreasonable  in  that.    Then  what  con- 
ttniction  ought  it  to  receive  ?    It  is  a  policy  on 
**dup  and  goods,"  and,  manifestly,  but   for    the 
itatement  of  value,  it  is  a  policy  upon  whatever 
0)od»  aie  on  board  at  the  time,  because  she  is  at 
Hberty  to  put  some  out  and  take  some  in,  and  put 
them  oat  again,  and  so  forth.     Tlicrcfore,  it  would 
te&policy  on  whatever  go(Ml8  are  on  boanl  at  the 
time,  the    ship    being  valued  at  2()00/.,  and    the 
cargo  valued  at  &HK)L    It  seems  a  strange  thing 
ihat  it  is  so,  making  every  allowance  as  I  do  for  the 
^ffimetho^cal  way  in  which  the  policy  is  drawn, 
that  the  body  of  the  policy  is  on  whatever  go<Mls 
■»  onboud  from  time  to  time — that  the  introduc- 
^  of  the  word  **  cargo,"  which  I  sincerely  believe 
netps  no  more  than  goods  in  the  meaning  of  the 
fvties.  meuis  that  it  is  not  to  be  a  valued  policy 
^00  the  goods,  but  that  it  is  to  be  a  valued  policy 
<■  a  tort  of  (entity,  or  thing,  which  is  called  a  cargo, 
sod  that  you  are  afterwards  to  find  wliat  proportion 
the  actual  goods  on  board  bore  to  the  cargo.    Then 
•Towttily  there  is  not  oidy  considerable  difficulty  in 
•fplying  that  when  you  come  to  construe  this  instru- 
aait;  but  it  is  an  impossibility,  because  it  certainly 
*is  eoDcedcd  by  Mr.  McUish  that  it  does  not  mean 
a  foil  cargo.     If  she  took  an  incomplete  cargo — 
ftat  is  a  word  I  ought  not  to  use,  because  it  may 
pn  rise  to  a  mistake ;  but,  if  she  took  a  partial 
V  not  a  fuU  cargo  out  with  her,  and  was  totally 
W,  it  is  concedecl,  as  I  understand,  that  the  8000/. 
wo«kl  be  recoveretl.    So  if  lost  on  her  final  voyage 
kme  with  not  a  full  cargo,  the  8000/.  would  have 
Wen  recovered.    Therefore,  the  wokI  "cargo  "  here 
to  not  mean  a  full  cargo.     Then  what  does  it 
Attn ;  what  other  meaning  sliall  I  say  can  be  given 
to  it?    I  wish  to  do  the  parties  justice,  but  I  have 
mne  difficulty  in  doing  so.    It  is  said  it  is  an  in- 
toded  caigo,  or  a  destined  cargo,  or  the  cargo  which 
H  Vis  right  she  should  have  at  the  time,  and  not  an 
iacoinplete  cargo.    Why  so  ?    It  possibly  may  be 
that  if  they  got  to  a  port  and  a  quantity  of  cargo 
vaa  there,  and  she  had  got  some  on  boanl,  but  was 
iftarwards  blown  out  to  sea  and  lost  before  she  liad 
9>t  the  residue,  for  aught  I  know  you  might  then 
Ky  there  was  not ;  the  intended  cargo  in  that  sense 
*tt  not  lost.    Therefore,  you  must  apply  the  cx- 
in-ttion  here  used  to  such  a  case  as  that.    Sup- 
poring  that  is  so,  why,  in  this  particular  case,  had 
'be  uot  got  on  boanl  her  cargo  ?     She  had  got  on 
boanl  everything  that  it  was  intended  she  should 
hare  there ;  she  was  not  in  a  state  of  incomplete- 
^loa  in  any  sense  ;   she  had  got  on  boanl  all  that 
'he  was  intended  to  have.    She  goes  out  with  a 
|R^t  quantity  of  goods  and  lands  soiiie  of  them  at 
thie  place,  Kinscmbo,  and  then  ifhc  is  lost  with  the  1 


residue.  Supirase  she  had  started  with  the  residue 
and  landed  none  at  Kinsembo,  if  I  understand  Mr. 
Mellish*^s  concession  right,  the  pit.  would  have  been 
entitled  to  recover  the  whole  amount.  She  would 
then  have  had  on  board  her  destined  and  intended 
cargo,  and  having  put  none  of  it  out  it  would  have 
been  a  cargo  lost  within  the  nieaning  of  the  policy 
and  the  assured  have  a  right  to  recover  the  8000/. 
Does  it  not  seem  strange  that,  because  besides  what 
she  takes  out  something  more  is  landed  at  this 
place,  they  cannot  recover  the  8000/.  Suppose 
she  had  taken  something  on  board  at  Kinsembo ; 
suppose  she  had  filled  up  with  a  variety  of  goods 
of  small  value,  or  had  taken  some  on  board,  would 
she  not  have  had  her  destined  cargo  on  board  ?  I 
suppose  it' is  admitted  that  she  would.  It  seems  to 
me  to  be  a  little  strange  that  taking  out  these  few 
comparatively  worthless  goods  at  Kinsembo  should 
make  her  have  her  cargo  on  board.  Putting  this 
construction  on  the  policy  and  on  the  words  of  the 
body  of  it,  as  I  have  mentioned  before,  no  one  can 
say  tliat  it  is  an  insurance  of  the  goods  that  are  on 
boanl.  All  these  circumstances  would  have  made 
me  think — of  course  I  cannot  think  so  now,  after 
tlie  unanimous  judgment  of  the  Court  of  C.  P.  and 
of  my  learned  brethren  here — but  all  these  considenu 
tions  would  have  nuidc  me  think  but  for  that,  that 
this  word  "  cargo "  was  simply  identical  with  the 
goods ;  and  consequently  tliat  tlie  true  construction 
of  the  x>olicy  would  have  been  in  conformity  with 
what  Mr.  Bovill  contended.  It  is  not  denied  to  a 
certain  extent  that  the  agreement  between  these 
two  x^ATties  meant,  "We  cannot  tell  from  time 
to  time  what  may  be  on  board,  therefore  we  will  take 
it,  from  time  to  time,  the  goods  that  arc  on  boanl 
are  worth  80<X)/."  That  is  the  conclusion  which  I 
should  have  come  to.  llieii,  with  respect  to  the 
authorities,  I  think  they  are  in  favour  of  Mr. 
Boviirs  contention.  I  do  not  wish  to  go  through 
them  at  any  length.  There  is  the  case  in  East,  of 
Shawe  V.  Fclton^  about  the  slaves  who  consume<l  tho 
provisions.  It  is  said  there,  that  if  the  assured  does 
not  lose  it  in  meal  he  loses  it  in  malt ;  that  if  tho 
slaves  had  gone  to  the  bottom  the  parties  would  have 
had  the  benefit  of  the  stores  that  had  been  taken 
out.  But  the  court  do  not  put  it  upon  such  a  ground 
as  that.  Suppose  it  had  happened  that  the  slaves 
had  been  saved  and  the  ship  had  gone  to  the  bottom? 
[/ior///. — Tliey  were  saved.]  Mr.  Mellish  dis- 
tinguisheil  it  upon  that  ground :  then  that  ground 
fails  liim.  The  reasoning  of  the  court  there  is  very 
much  to  my  mind  in  confirmation  of  ^Ir.  Bovill's  con- 
tention. In  Forbes  v.  Asplnaif,  tlie  ease  alM>ut  tho 
freight,  there  the  court  expressly  say,  that  because 
the  intended  cargo  is  not  on  board,  the  whole  of  tho 
freight  is  not  the  subject  of  the  loss :  they  nmst  take 
such  a  proportion  as  the  cargo  i)ut  on  l)oard  boro 
to  the  intended  cargo.  I  think  that  nls(»  is  in 
Mr.  Bovill's  favour,  because  here  the  whole  of  the 
intended  cargo  was  on  lK)ard.  Then  a  Fiinilar 
remark  applies  to  the  case  of  Cnrstairs  v.  Jiirk- 
mnn.  I  think,  if  I  had  l)een  left  to  myself, 
ui)on  the  authorities  I  should  havi?  decided 
this  case  in  favour  of  Mr.  Bovill.  It  is  said, 
if  a  construction  were  put  on  those  words 
adverse  to  him,  that  would  have  made  nonsense  of 
the  jwlicy,  because  confessedly  it  cannot  now  bo 
said  that  this  is  a  valued  policy.  It  is  not  a  valued 
policy  in  reference  to  tlie  matter  that  has  happened. 
I  am  at  a  loss  to  miderstand  the  meaning  of  the 
Court  of  C.  r.  confessedly  acknowletlging  that  this 
being  a  valid  policy,  must  be  left  out  of  consideration. 
In  what  way  they  may  suppose  the  80<M)/.  is  to  bo 
paid  I  am  at  a  loss  to  understand.  However.  I  must 
of  course  concur  with  the  judgment  of  the  court. 

Blackburn,  J.— I  Yro\xV\  ^w\  ^  n^jtv  Iv>>n  ^Qt^a^ 
agreeing,  as  1  do,  nvVI\\  \\\o  wva^oxWv  vil  >A\\*  ^^i^asX^ 
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that  the  Court  of  C.  P.  were  right  in  their 
decision,  and  right  also  in  what  I  understand 
to  be  their  reasons.  With  regard  to  the  real  point 
to  be  decided,  in  my  mind  the  fact  that  this  is  a 
Yalue<l  policy  is  a  mere  accident,  and  has  nothing  to 
do  with  the  question.  I  think,  if  this  was  an  open 
policy,  the  question  of  whether  it  was  a  total  or  a 
■partial  loss  is  independent  in  this  case,  as,  in  my 
mind,  it  ought  to  be  in  every  case,  of  the  question 
whether  the  policy  is  valued  or  not  valued.  The 
question  in  all  cases  is,  what  is  the  subject-matter 
-Uiat  is  covered  by  the  insurance?  Let  us  see 
whether  the  whole  of  the  subject-matter  is  lost,  in 
which  case  it  would  be  a  total  loss  ;  or  whether  only 
a  part  is  lost,  in  which  case  it  would  be  a  partial  loss, 
the  amount  of  which  would  depend  on  the  propor- 
tion which  the  port  that  was  lost  bore  to  the  subject- 
matter  of  the  insurance.  Then,  if  that  is  a  valued 
policy,  the  value  being  admitted,  the  sum  when  re- 
duced to  figures  is  proved.  If  it  be  an  open  policy 
you  must  prove  the  value  of  the  whole  subject- 
matter.  Then  it  would  come  to  the  same  result 
after  it  is  proved,  and  it  being  a  valued  policy  only 
dispenses  with  the  proof.  However,  in  my  mind 
the  question  comes  to  be,  what  is  the  subject-matter 
of  insurance  in  this  poUcy  ?  The  policy  itself  is 
made  ua  as  eveiy  policy  ought  to  be,  of  a  printed 
form  originally  intended  for  an  ordinary  voyage 
policy  alta[«d  to  meet  this  peculiar  African  trade, 
and  further  altered  into  a  time  policy  for  sLx  months. 
They  get  the  old  form  of  policy,  and  then  some 
manuscript  is  left  imtouched  and  unaltered,  and  it 
18  not  very  surprising  that  the  document  should  be 
a  little  difficult  to  construe.  Thus  much  appears 
clear  enough,  that  this  is  a  policy  partly  on  the 
«hip,  with  which  we  are  not  now  concerned,  and 
partly  on  the  cargo.  I  think  to  my  mind  it  is 
immaterial  whether  it  said  on  cargo  or  goods; 
^oods,  I  think,  would  mean  cargo ;  cargo  would 
mean  goods.  I  do  not  think  there  is  any  great  diffi- 
culty in  them.  It  is  the  goods  which  on  such  a 
voyage  would  be  all  that  are  to  be  carried  by  the 
Tessel  as  her  cargo,  and  if  it  had  been  the  word  ^'  goods  '* 
it  would  have  meant  that.  The  fact  appears  to 
be  this,  that  this  ship  sailed  on  this  time  policy  from 
Liverpool,  and  that  it  attached  on  this  cargo  which 
4ihe  luul  on  board.  The  nature  of  the  adventure 
on  which  she  was  bound  to  the  coast  of  Africa  was, 
that  l^e  cargo  taken  on  board  at  Liverpool  was 
intended  to  be  substituted  and  exchanged  by  barter 
for  cargo  the  produce  of  the  coast  of  Africa,  lliey 
have  Words  in  the  body  of  the  policy  intended  to 
meet  that  state  of  things,  and  which  no  doubt  were 
framed  in  those  terms  when  originally  the  natives 
were  in  the  habit  of  carrying  on  the  barter  from 
their  canoes  alongside  the  ship,  and  as  you  parted 
with  the  European  goods  which  they  wanted  to 
receive  you  obtained  from  the  natives  the  produce 
of  their  country  in  exchange.  The  efifect  of  that  is, 
to  say  that  if  it  had  not  been  for  the  policy  that 
would  have  applied  to  the  goods  put  on  board  when 
the  ship  sailed,  and  is  to  continue  to  attach  to  what 
is  substituted  for  it.  There  is  the  leave  to  barter, 
exchange  and  trade  for  goods,  property  and  so  on, 
jmd  a  variety  of  other  words,  the  meaning  of  which 
ia  to  say  that  this  policy  on  the  cargo  that  went 
out  is  to  be  also  on  the  cargo  that  came  in  the  place 
of  it  afterwards.  In  this  case  it  appears  that  the 
cargo  that  went  out  from  Liverpool  to  Africa  arrived 
on  Sie  coast  of  Africa,  and  that  57  per  cent,  was 
safely  landed,  and  the  ship  was  lost  with  the  other 
43  per  cent,  on  board.  Nothing  being  substituted 
for  the  57  per  cent,  which  was  left,  it  seems  very 
clear  that,  as  nothing  had  been  put  on  board  to  take 
the  place  of  that  Vrhidi  was  safely  landed,  the  portion 
on  which  the  risk  had  originally  attached  was  only 
43  per  cent,  and  that  in  this  case  43  per  cent.,  and 
^percent  only,  was  lost    That  is  in  effect  what 


was  decided  in  the  court  below.  There  comes  i 
further  matter,  had  other  pnxluce  been  partiallj 
put  on  board,  which  would  come,  to  my  mind,  to  i 
question  to  be  decided,  and  it  might  be  a  trouble' 
some  one,  whether  that  which  was  partially  put  ob 
board  was  the  whole  of  what  was  intended  to  h 
substituted,  or  only  a  part  of  it ;  and  that  would  bi 
a  very  difficult  question,  not  of  law,  but  of  fact 
When  the  question  arises  it  will  be  time  enough  ti 
consider  it.  But  the  court  below  had  it  evidentlj 
present  to  their  mind.  They  expressly  point  to  that 
by  saying  that  it  was  sufficient  to  ascertain  til 
datum  of  what  vr&s  the  full  cargo  put  on  board.  Soi 
would  be  in  this  case  if  some  other  produce  hM 
been  put  on  board,  and  the  ship  was  lost.  Thi 
would  be  a  puzzling  question.  I  hardly  know  hoi 
to  get  at  this  datum  except  by  a  compromise  o 
agreement  between  the  parties.  That  does  no 
affect  the  present  case.  It  seems  to  me  to  be  cki 
enough  that  what  was  lost  was  43  per  cent,  of  tfa 
cargo  and  no  more.  That  being  so,  I  think  tfa 
decision  of  the  court  below  was  perfectly  right,  fo 
the  reasons  I  have  stated.  I  think  that  a  difficult 
may  arise  hereafter,  but  it  will  be  a  difficulty  as  ti 
the  facts,  which  does  not  arise  in  the  present  case. 

Judgment  affimied. 


ADTVmiATiTY  COXTBT. 

Itcportctl  by  UoDEUT  A.  Piutcuaud,  D.C.L.,  Ikurlstcr-at-Law: 


J/cry  81  and  June  14,  1804. 

(Before  the  Bight  Hon.  Dr.  LusniXGTOx.) 

TiiK  Edwix. 

Master — Apimntment  of —  Waaes — Disbursemeatt" 

JJahUlty  of  ahip. 

A  master  appointed  by  a  person  fraudulently  in  potm 

sion  of  tlie  sfiip,  has,  nei^ertheless,  if  innocent  ofjA 

fraud,  a  claim  against  the  ship  for  his  wages  and  Si 

bursements  ar.tuaUy  made  by  him  on  behalf  of  the  tkq 

But  he  has  no  claim  for  fJiip^s  di^ursements,  for  whidii 
has  only  rendered  himself  liable,  and  whim  he  has  ifk 
actually  paid. 

The  Chieftain,  8  L.  T.  Rep.  N.  S.  120,  followed. 

This  case  came  before  the  court  upon  a  motion  t 
direct  the  answer  to  be  amended  in  a  claim  for  waft 
brought  on  behalf  of  James  Smith,  the  late  masta 
of  the  Edwin,  against  the  said  vessel,  her  tacUi 
apparel,  and  furniture,  and  against  Matthew  Ista 
WUson,  of  Liverpool,  shipowner,  intervening. 

The  petition  for  the  pit.  set  forth  that,  in  SepI 
1863,  the  Edwin,  belonging  to  the  port  of  Liverpool 
was  lying  there  under  the  sole  control  and  manage 
ment  of  Jacob  Michael,  of  London,  shiiwwncr,  a 
owner  thereof,  the  said  Jacob  Michael  having  tiieB 
as  the  pit.  was  informed,  recently  purchased  he 
from  Edwin  Holford,  her  former  owner,  who  subic 
quently,  in  the  same  month,  and  at  the  request  o 
Michael,  executed  a  bill  of  sale  according  to  th 
provisions  of  the  Merchant  Shipping  Act  18JM 
thereby  transferring  to  John  William  Michael,  hi 
son,  the  entirety  of  the  ship,  for  the  valuable  coi 
siderations  therein  expressed  to  have  been  paid  t 
Mr.  Holford ;  that  wlule  the  ship  was  so  lying  i 
Liverpool,  Jacob  Michael  appointed  the  pit.  i 
master,  with  wages  at  15/.  per  month,  for  a  voyag 
from  Liverpool  to  Quebec,  and  thence  to  some  poi 
in  the  United  Kingdom,  and  accordingly,  on  tb 
4th  Sept.,  Smith  took  command  as  master ;  that  tl 
ship  was  laden  with  a  general  cargo  at  Liverpoo 
under  Michael's  superintendence^  and  sailed  on  In 
voyage  for  Quebec,  which  she  reached  about  tf 
2nd  Nov. ;  that  at  Quebec,  the  master  haWng^  t 
order  of  J.  Michael,  discharged  the  cargo  iUip]^t 
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lireipool,  took  in  a  cargo  of  wood  );ood8,  and  sailed 
from  tlience  to  Quccnstown   (Ireland),  where  he 
ciiled  fur  orders ;  and  tliat,  shortly  after  his  arrival 
there  with   the    ship,    a   person   from   the   office 
U  Messrs.   James    Scott   and   Co.    came    along- 
flde  the  ressel,  and    claimed    to   take  the    con- 
trol thereof  on  behalf   of  M.    I.   Wilson,  as  her 
then   owner;     that  the   master   thereupon   com- 
mmicatcd  the  alleged  claim  to  Jacob  Michael,  who 
iiffcimicd  him  that  Wilson  had  no  interest  in  the 
ddp,  and  instructed  liim  not  to  aHow  any  person  to 
like  possession  of  her  unless  by  force  of  some  legal 
nooess ;  that  the  master  then  left  Queenstown  for 
Hnll,  where   he  arrived  in  Feb.  18(;4,  and  then 
cngiged  several  hands  to  assist  his  crew  in  dis- 
chtr^g  the  cargo  there ;   that  on  the  7th  of  that 
amth  he  was  forcibly  dispossessed  of  the  ship  by 
<i|^tv  men,  acting  in  pursuance  of  an  alleged  power 
rfittomey  from  M.  L  Wilson,  and  that  70/.  10.v.  or 
teeabouta,  being  the  balance  of  wages  earned  by 
kin  as  master  of  the  ship  on  the  said  voyage,  is  now 
dnev  and  he  has  been  imable  to  obtain  payment  of 
it,  or  any  part  of  it,  from  either  J.  Michael  or  M.  L 
Vilson,  or  any  other  person  on  their  behalf ;  that  in 
Hot.  lit^a,  at  Quebec,  he  made  certain  necessary 
&borsements  on  account  of  the  ship,  including  in- 
■onnces  of  the  freight  to  be  earned  on  the  home- 
wd  voyage,  the  said   disbursements   amounting 
altogether  to  480/.,  in  payment  of  wliich  he  tlrew  a 
lall  on  Jacob  Michael,  who  refused  to  accept  it,  and 
he  (the  master)  has  been  sued  for,  and  is  advised 
ihithc  is  now  personally  liable  to  pay  the  same ;  and 
^  he  also  made  diveri  necessary  disbunsements  on 
the  ihip'i  account  at  Queenstown,  and  at  the  Isles  of 
Solly,  and  at  Deal,  on  his  voyage  from  Queenstown 
toHolL 

The  answer  on  behalf  of  Matthew  Isaac  Wilson 
^eaied  that  in  the  month  of  Sept.  18G3  one  Edwin 
Hotfunl  WIS  the  true  and  registered  owner  of  the 
£ict\  then  lying    at  Liverpool;    tliat    in    that 
■onth  Jacob  Michael,  by  fraud,  obtained  possession 
«f  the  ship  from   Holford  ;    that  the  fraud  con- 
*^d,  among   other    things,    in   the    said  Jacob 
,    JGchael  giving,  as  purchase-money  for  the  ship, 
'    certain  UUs  drawn  by  and  in  the  name  of  John 
I   Wilwn  on  and  accepted  by  W.  N.  Be  Mattos,  the 
■-   {V^'^t  whereof   would  become  due  in  Jan.  and 
r   TO  180*,  and  was  further  guaranteed  by  Jacob 
^  Kdiael,  he  well  knowing  that  neither  himself,  nor 
Win  Wilson,  nor  De  Mattos,  would  be  able  to  pay 
the  said  bills  at  maturity ;  that  the  said  bills  were 
■fl  dishonoured  at  maturity,  and  neither  J.  Michael, 
Jor  L  Wilson,  nor  De  Mattos  are  able  to  pay  the 
^e,  and  Holford  has  received   no  money  what- 
ever for  the   ship;    that    the    bill   of   sale    waa 
*»»  xegiatered,  and  was,  by  reason  of  the  fraud, 
^Mlyvoid  in  law,  and  the  possession  of  the  ship  by 
«.  Michael  was  without  the  authority  of  the  true 
^pt^t  and  wholly  illegal ;  that  in  iSeptember  Jacob 
Kdiael,  being  so  illegally  possessed  of  the  ship,  hired 
t^ith  to  act  as  master,  and  that,  on  or  about  the 
ISth  of  that  month,  she  sailed  from  Liverpool  for 
^kKbec;  that  whilst  there  the  deft.*s  house  there 
<eted  as  agents  for  the  ship,  and  a  cargo  of  timber 
OD  Jhip*s  account  was .  there  purchased,  by  order  *  of 
Jacob  MidiaelfOf  :%hc  defL's  house,  under  an  ar- 
ftngement  between  the  deft,  and  Jacob  Michael  that 
liTment  for  the  Jidd  timber  should  be  made  by 
ttrtain  acceptances  of  De  Mattos ;  that  the  ship 
tnkd  widi  a  cargo  of  timber  from  Quebec  about 
the  27th  Not.  18i;3,  and  that  about  the  7th  Dee. 
De  Hattoa  atopped  payment,  and  tho^f  raud  of  Jacob 
Xidiael  waa  then,  or  shortly  aftevwasds,  discovered; 
Alt  Holford  was  then  under  large  liabilities  to  the 
^cft,  and  on  beins  pressed  by  the  deft,  for  security, 
W^  Id  the  Him  beii^  that  the  possession  x)f  the  ship 
^  the  bill  of  aale  Juuf  been  fraudulently  ohtnincd 
fnmhiiD  tgr^ufcob  JUcbael,  on  tlw  Jlth  or  I'Jth 


Dec.,  executed  a  bill  of  sale  of  the  ship  to  the  def  t.^ 
which  was  duly  registered  on  the  12th  Dec.  18(»3 ; 
that  the  deft,  thus  became  the  true  and  lawful 
owner  of  the  ship,  and  the  said  Ilolfonl  has  since 
failed ;  that,  before  the  arrival  of  the  ship,  Jacob 
^licliael,  J.  W.  Michael,  and  one  Tliomas  Early 
Smith,  obtained  an  injunction  from  the  High  Court 
of  Chancery  to  prevent  the  deft,  taking  possession 
of  her  and  tlie  cargo,  but  that  injunction  was  after- 
wards dissolved ;  and  upon  the  arrival  of  the  ship 
at  Queenstown,  the  deft,  as  he  lawfully  might, 
endeavoured  to  take  possession  of  the  sliip,  but  was 
prevented  by  the  act  of  the  master;  and,  on  her 
arrival  at  Hull,  he,  on  the  7th  Feb.  in  this  year, 
lawfully  took  possession  of  her  and  the  cargo,  and 
thereuix)n  discharged  the  present  pit. ;  and  in  the 
last  article  of  the  answer  it  was  eontende<l  that 
neither  the  deft,  nor  the  ship  could  be  made  liabla 
in  law  either  for  thej  wages  of  the  pit.  or  the  dis- 
bursements (if  any)  made  by  -him  on  ship's  account, 
or  in  resjK'Ct  of  any  bill  of  excliange  drawii  by  the 
pit.  on  Jacob  Micliael,  and  by  him  dishonoured. 

Tristwm  appeared  in  objection  to  the  answer. 

r.  Lusliington  in  support. 

Dr.  LusmxGTox. — ^The  question  for  the  con- 
sideration of  the  court  is,  whether,  assuming,  as  I 
must,  all  these  facts  to  be  true,  the  claim  of  tho 
master  to  his  wages  is  barred?  The  argument 
necessarily  assumes  that  Michael,  being  in  fraudu- 
lent possession  of  the  sliip,  could  not  by  any  con- 
tract of  his  bind  the  ship  or  make  the  real  oiiiier 
responsible;  and  it  goes  the  whole  length  of  con- 
tending that  the  master,  appointed  by  a  fraudulent 
possessor,  could  not  recover  wages  or  disbursements. 
It  is  not  alleged  that  the  master  was  party  to  this 
fraud,  and,  of  course,  I  must  conclude  tliat  he  was 
perfectly  innocent  of  it.  Now,  can  it  be  true,  as  a 
legal  {Kisition,  that  a  master  so  appointed  could 
neither  lawfully  hire  seamen  or  execute  a  bottomry 
bond,  or  do  any  other  act  necessary  for  the  naviga- 
tion of  the  vessel  ?  I  cannot  assent  to  the  truth  of 
tliat  proix)sition.  No  authority  lias  been  cited 
which  appears  to  me  to  apply  to  this  case;  and, 
independent  of  authority,  it  appears  to  me  tliat 
great  injustice  would  arise  from  the  maintenance  of 
such  a  i)roi)Osition.  I  cannot  conceive  anjrthing 
more  mijust  than  to  subject  a  master  utterly  igno- 
rant of  the  fraud  to  a  forfeiture  of  his  wages ;  and 
when  the  argmnent  is  presse<l,  as  it  has  been,  to  a 
similar  extent  with  reganl  to  the  seamen,  it  almost 
amounts  to  an  absurdity.  I  shall  not  decide  that 
by  virtue  of  contract  the  master  can  recover  his 
wages,  but  I  shall  refer  to  the  immemorial  custom  o£ 
the  Court  of  Admiralty,  to  look  to  the  service  done, 
and  hold  that,  as  the  claim  of  the  seamen  is  founded 
upon  that  service,  and  the  summary  petition  in  such 
cases  always  alleged  service  performed  as  the  ground 
of  the  claim  against  the  ship,  so,  by  statute,  the  master 
has  the  same  remedy  as  the  seamen.  The  claim  of  the 
master  therefore  depends  upon  the  service  per- 
fonned,  wholly  independent  of  contract,  and  the 
ix^rfonnancc  of  the  service,  without  fraud,  con- 
stitutes a  lien  against  the  ship.  For  thetie  reasons 
I  shall  direct  so  much  of  tliis  answer  as  goes  to  the 
extent  of  alleging  a  forfeiture  of  wages  to  bo 
expunged.  With  regard  to  disbursements,  I  must 
follow  the  same  opinion  which  I  expressed  in  the 
Chiejhiin  {aiipm).  By  the  10th  section  of  tho 
Admiralty  Court  Act  1801,  the  court  has  jurisdic- 
tion to  give  a  remedy  for  **  disbursements  "  inad^>  by 
a  master  on  account  of  the  ship ;  but  with  regard  to 
the  liability  of  a  master  beyond  that,  however  hanl 
iny  decision  may  be,  or  yi\\\\  "vVv^XviNViT  ^KNViTvVs  NX 
may  oiH^ratc  upon  \um,  1  \va.\c  xvvi  \\3LT\«AiAsi\Av\\\  \» 
give  a  remedy.  \V\lYi  tcsvqviX.  W\<iTviloT^  \^i  W\^«fc 
iiviimicnts  in  the  last  wdid^  ol  \V^  w\«^«  >«>BM;3a. 
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deny  the  pJt.'s  right  to  rccoTar  for  hii  wnges  and 
disbimoDicnti  ecUally  nude  by  him,  Ihc  aniwcr 
must  be  amended,  but  the  icat  ot  the  BTermenla  in 
thst  article  must  rentun,  viz.,  those  wltich  assert 
that  the  deft,  is  not  liable  for  bills  of  exchan^ 
dravn  by  the  pit.  and  subsequently  diskonouied,  for 
monef  for  the  ship's  use. 


June  11  aiidli,  18G4. 

(Before  Dr.  Lushinuton  and  Tbisiit  fiLkSTEBS.) 

II.  M.  S.  TiiE  ToPAZE. 

CoSition — NtH!  fiiiling   rrtpdalimu  —  H.  31.  aAijii — 
Xolice  of  imrlKuIar  raaloiiui. 

NtilAer  tJit  tailing  rripilatiina  iitaed  inpurraanre  of  tie 
iffrcAani  Skifipiiig  Act  1854,  nor  (Ao»e  jnil/liihed 
tinder  the  aulhoriiu  of  the  Mtrchant  Shipping  Act 
1862,  an  applicable  to  Her  Majtsl^s  vrtaeh. 

liaalioiu  of  mieigation  a*  belfceen  ihipt  MaiijiHg  to 
Her  Mojettg  tmd  those  of  /iricale  penoia  niuif  bt 
tried  b)  the  gtmral  ruki  of  ike  itit. 

Tiepowert,  if  iiiti/,  of  the  Lords  of  the  Aihnimlry  vnder 
6i  Geo.  Z.  e.  1S9,  i.  2,  to  vary  bg  nolict  the  general 
Mailing  regulallont,  whU,  to  have  img  effect  lo&iletw, 
be  exemiied  in  strict  confoniiiti)  icilh  the  Act. 
This  was  an  action  of  dami^  and  was  bronght 

br  the   orners   of    the    three-masted   brlgsnttne 

Promise  180  tons,  from  Newcastle  (coa!  laden),  for 


a  burden,  which 
had  arrived  from  tlio  Pacific,  and  was  about  1 
p.m.  on  the  19th  Bee.  last,  in  Plymoutli  Sound, 
proceeding  for  Devonport-barbonr.  The  brigan- 
tine  stated  the  wind  ai  N.W.,  the  steamer  as 
NJI.W.,  and  the  weather  was  represented  as  fine 
and  elear,  and  it  was  almost  slack  water.  The 
Promise  alleged,  that  she  was  proceeding  under  all 

Elain  sail,  close-^uled  on  the  atitrboard  tack, 
ending  W.  by  S.,  and  mahinfc  aboutone  knot,  when 
the  steamer  was  seen  bearing  about  S.  by  E,.  dislant 
half  a  mile,  whereupon  the  brignntine  kept  her 
course  till  the  steamer  ai^troaehcd,  rendering  n 
collision  imminnit,  when  her  helm  was  put  hard 
a-port,  and  the  steamer  with  her  starboard  side, 
hetween  the  main  and  mizen  rigging,  struck  the 
jibhoom  of  the  Promise  and  carried  it  away,  doin); 
other  considerable  damage.  The  case  for  the 
Queen's  ship  was,  that  she  was  making  about  Are 
knots,  entering  the  Deep  Water  Channel  between 
Winter  Bock  and  Asia  Shoal,  and  was  in  char((o  of 
Conunandcr  Aylen,  Queen's  Harhonr  Master,  ap- 
pointed pursuant  to  the  provisions  of  the  54  Geo. 
S,  c  lo9,  to  bring  such  vessels  into  harbour^ 
that  whilst  the  steamer  was  so  proceeding, 
the  brigantine  Prmiiisf.  was  seen  near  the  sontti 
siiJe  of  the  Winter  Itock,  standing  to  the  west- 
ward, right  into  and  across  the  Deep  Water 
dr  Man  of  War  Channel,  heading  about  W.  by 
S.  and  making  about  two  knots ;  that  Ihc  Deep 
Water  Channel  is  only  240  ytada  in  width,  and 
there  was  abundance  ot  water  over  every  part  of  the 
sound  and  on  the  shoals  for  vcskIs  of  the  burthen 
of  the  Promise  to  pass  over  the  same;  that  the 
Promiseita  I'lymouth  trader,  and  it  was  well  known 
to  her  master  and  those  on  board  her  that  the 
Trqiazt  was  standing  right  into  the  Deep  Water  or 
Man  of  War  Channel,  and  that  there  was  plenty  of 
water  over  every  lioal  in  the  Sound  for  the  Promite 
to  pass  over ;  that  Commander  Aylen,  on  ap- 
preaching  the  Promine,  waved  her  to  pass  astern  of 
the  TtyMoe,  but  no  attention  was  paid  thereto ;  on 
the  coBtmry,  the  fivmise  continued  her  course  . 
«»»»•  tha  Veep  Water  Channel :  that  there  was  \ ' 
not  room  at  aucb  time  tor  the  Topaze  to  port  het  \ 


ihc  Tojioit'i  helm,  keeping  as  close  as  poamUe  t» 
ihc  Asu  Hhoal;  that  the  >Vimi«iniproperlyportB4 
lierhelin,  which  brought  her  jibboomin  contact  wilh 
the  Tapaxe'i  starboard  quarter  davits  ;  that  in  ordv 
vo  prevent  obstruction  to  Her  Majw^'s  ships  g( 
ivar  when  coming  into  or  going  out  of  harbour  rt 
Uevonport,  it  is  customary  for  all  Her  MajesQ^ 
qhips  in  the  Hamoazeand  Sound  to  have  the  luat 
jack  displayed  at  the  foretop-gallant  masthead  wh^ 
i!ver  a  ship  ot  war  belonging  to  Her  Majesty  is 
]>n>cceding  to  enter  into  or  go  out  of  harbour,  inocte 
[o  notify  such  fact  to  all  merchant  ships  lad 
private  ships  moving,  and  thereby  to  warn  than  U 
leave  the  Deep  Water  Channel  open  for  the  navi^ 
tion  of  Her  Majesty's  ship  of  war,  and  sodi  cnstaH 
\vas  well  known  to  the  master  of  the  Promistai 
ihoso  on  board  her ;  that  at  the  time  of  the  sdl 
harbour  master  bringing  the  Tojinxe  into  the  Dbm 
Water  Channel,  the  pilot  jack  was  displayed,  aceccf 
ing  to  the  said  custom,  at  the  foretop-gallant  mart- 
head  of  all  Her  Majesty's  ships  in  commisrion  iD 
t,be  Hamoaze  and  Sound. 

The  witnesses  on  both  sides  were  examined  rM 
Jtocf,  and  in  support  of  the  cnstom  as  to  Her  Ml* 
jesty's  ships  as  above,  evidence  of  the  f<d]owlii{ 

"Xotkt. — The  Lords  Commissioners  of  tho  Adot 
ralty  have  directed,  in  order  to  prevent  the  haitam 
diannela  at  Devonport  from  being  obstructed  b| 
vessels  In  motion  when  ships  of  war  ant  entering  ■ 
(vocceding  out  of  the  harbour,  that  the  union  jad 
be  hoisted  on  board  any  vessel  moving  as  heretotat 
[Lnd  in  future  the  pilot  jack  will  be  displayed  at  At 
;iame  time  at  the  forotop-galtant  masthead  of  all  B* 
Majesty's  ships  in  commission  in  the  Hamoaae  ni 
Sound  whenever  a  vessel  is  proceeding  into  or  OM 
of  the  harbour.  And  their  Lordships  hare  abc 
ilirccted  me  to  cause  a  notice  of  this  arrangcmoit  b 
l>e  promulgated  at  the  Custom-house  of  this  pot 
£c.,  to  warn  any  merchant  vessel  moving  atthft 
time  to  be  careful  on  the  approach  of  a  ship  of  TO 
iind  that  they  steer  as  close  to  the  shore  as  [oe 
(icable,  so  as  to  keep  the  Deep  Water  Channel  for  Ai 
navigation  of  Her  Majesty's  ships.  Which  ia  h«irtE 
lign^ed  to  all  whom  it  may  concern. 

"Taos.  Sabixe  P.ibi.bt, 

"Admiralty  Superintendent. 

"Devonport,  30lh  July  leGO." 

The  following  is  the  clause  of  the  Act  of  Pariia 
ment  under  which  the  notico  was  given. 

fi4Geo.  3.C.  io'J,  s.  2; 

Lord  High  Adailiml,  o 


mors  o(  tbe  o 


icnbiiig  ths  offloe  ot 


B  dma  tntris.  m 


d  ngolUioiUi  t>  wittta 
iiuHls,orlbstiudalU 


:ntiu7,  u lis  or  tbtj nhsll Chink  profirr,  tottbettt 
>t  Illi  M>jesl;'i  mDorlngs.  lod  fur  tlia  nUMUf 
tnd  plvdof;  of  all  prlvato  ■falps  ot  wSiT,  ttaiupias 


Dsni«,   boi 
harbooni,    I 


ffhlch  His  UtSany  now  hsib. 

da^u,  dockyirdk,  uhsdau,  wha^ 
Euxtsn  to  b«  sl^oliili  ' 
ibItaiUDg  the  iunA  fo 
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<r  B«<lw«  iblp  or  reueL  llgtatar.  tuigt,  bo^  ur  oiher  cnl 
ttetrer.  ilttl]  be  moured,  UKlunvd,  or  pluced.  luil  Igr  £ 

tm  til  tW  10  T*rT  UMl  *ller  mrb  Rdsi.  ordeni  and  regiiLi 
ttai  u  iiwilon  nhall  nqatra  (or  Om  parpoan  sron-uild ;  ta 
i^  Fm  Hum  to  ilme  lo  ippolni  pn^wr  penotm,  w  l»c  c*ll» 
tttEliic'thirlMar  Duiien,  la  nparlDlsod  nicb  pur<\  hu 
km.  b«(Mn  mils,  rouliuadi,  loaiida,  chumoh.  Gi«eki 
>m  ud  iHTljmble  rinn  'Ol^  <li*  pnlpoaa  >ron»iJ.  sad  t 
■MM  otedteoa  to  ill  nieh  nla^  onlcn  uid  rF(nili.lluiui,  ■ 


Bta  dunfrvm  bj  sll  penx. 

Zlanf  (Cbrlmn  with  him)  for  the  Pramlxf.— The 
Tifiaa  vu  to  blame.  She  ii  bound  by  An.  15  of 
Uk  new  Boiling  TttcnlatioDB  issued  in  parguoncc 
111  the  Herchant  Shipping  Act  Amendment  Act 
MSe:  (The  loflfiibk  Sira.  82.)  Even  if  Her 
IbjCftri  ihlp*  ore  not  bound  by  tlic  rcffula- 
tmi,  the  rule  of  ten  appiiei,  aod  the  steamer 
AoaUbaTe  gircn  war.  Tha«  is  no  valid  custom 
mnkg  a  vessel  to  keep  out  of  the  Drop  Wster 
Lvken  Her  Majcstf's  ships  are  entering  or 
'  irbour.  Ah  to  the  rule,  of  which  notieo  is 
^_l«  been  given,  the  54  Geo.  3,  c  153,  s.  2, 
H][riwifc  sipiature  of  the  Iiords  of  the  Adroi- 
nntvtUr  secretary,  bnl  the  notice  is  signed  by 
■ner  n»  nur  the  other.  Again,  there  was  no 
pMiwHoB  in  tho  Londmi  Gaatte,  3X  Tcquirc<l  by 
BKlct  But,  in  point  of  fact,  the  section  in  quet- 
te^^ns  no  power  to  issue  such  a  rule;  it  has 
MfennGe  to  mooring,  &c.,  and  not  to  sailing. 

Tte  i^rnn't  Arkoratt  (tbc  AAnira/l;/  Adcofalt 
wUi  him)  for  the  defts. — Capt.  Aylcn  was  duty  ap- 
frintcd  mider  at  Geo.  3,  c.  loO.  and  proper  instruc- 
tfani  (»7>m)  wore  given  him.  It  is  not  necessary 
to  publish  those  instructions  in  the  (Snseiii;  The 
m  sailiBg  regulations  published  under  the  pro- 
Tinons  of  the  iSlerchont  Shipping  Act  Amendment 
Act  lt*«S  do  not  Bjqily  to  ships  of  war.  Under  the 
ICmhant  ShippioK  'Act  1Su4,  s.  4,  Her  Miijesty's 
■hips  are  expressly  excluded,  except  in  certain 
(tts,  as  savage,  Sx.,  anil  the  Amendment  Act  1BG2 
dwi  not  alter  this.  Even  if  the  nigulations  do 
^iply  to  Her  Majesty's  ships,  they  aro  only  appli- 
Mble  at  sea  and  not  in  harbour.  At  all  events,  the 
pstnt  deft,  the  Hon.  W,  8.  Spencer,  captain  of  the 
'V^<  i*  not  liable ;  but  commander  Aylcn,  who 
*>■  in  chat^  of  the  Ti^xut.  Thn  PrmuUe  ought, 
■t  sU  events,  to  have  altered  her  course  when  Capt. 
A/bi]  waved  her  to  do  so.  But  she  evidently  had  no 
m-ont  at  all.  At  least,  the  notice  is  evidence 
(fimstomforveMclBto  keepont  of  the  Beep  Water 
Chiuwl  wb«n  the  Queen's  ships  ore  goinj;;  in  or 
W.  PaUication  in  the  London  Gaztttt  is  not  made 
Ulqiensablc  by  the  Act — not  a  condition  prece- 
iut  to  the  validity  of  the  rule. 

Anw,  Q.C.  in  reply. 


ig  Act  Amendment  Act  ISGZ,  applied  to  Her 
aqMcy'a  ddp*  of  war ;  that  the  custom  contended 
te  hy  the  defts.  had  not  been  made  out  by  the 
tAikiie^  Mud  that  the  rule  Mttewpted  tti  be  »ct  up 


was  utterly  invalid.  It  was  verj-  doubtful  whether 
there  was  any  power  given  by  the  Act  to  make  suuh 
a  rule  ;  and  if  there  were,  it  was  pcrtcctly  clear  that 
almost  everything  which  the  Act  requirt-d  to  maka 
a  rule  issued  under  its  authority  binding  had  been 
omitted  in  the  present  instance.  His  Lordship, 
however,  observud  that,  in  holding  that  no  such 
rule  as  the  one  set  up  existed,  he  by  no  means 
meant  to  question  the  propriety  of  some  rctculatiOQ 
to  the  same  uSvet,  supposing  it  issued  iti  purauatico 
of  an  authority  clearly  given  and  with  the  prescribed 
formalities.  Having  disposed  of  these  pdnts,  the 
leamcfl  Judge  then  went  on  to  observe  that  Ihconly 
rule  which  rcmnined  to  guide  the  court  in  the  de- 
cision of  this  case  was  the  general  rule  of  the  son  as 
applicable  to  the  facts  proved  in  evidence. 

Ultimately,  the  Trinity  Masters  found  that  the 
Te^ze  was  solely  to  blnme  for  the  collision — an 
opmioD  with  whidi  Dr.  Lushington  entirely  con- 

Jaiit  8  and  14,  lt<ti4. 

(Before  the  Right  Hon.  Dr.  Li'suikctox). 

Ttie  Fisilieb. 

SaJvay  of  life — Jantdirtlon — Conlribaliim  la/  otrntn 

Thf  v/iymrnt  nf  unlrtHjf  h  iinl  ijorrnird  liy  fie  orrfi'nnij 
niier  wliirh  /yniiiil  i«  tnemiHiilr  tnauan-tiaiii  or  sAorr, 
h»t  fm  a  dm  "rnalderation  of'  tie  benrjil  rrci'-td,  tx 

Thf-  vardt  "pertont  belowiSnti  to  tuck  thi'i',"  ia  tie 
Mtrduml  Shipping  Act  ioH,  iiiehile  tkir  jtaaengen 
oit  board  Iht  ttip  us  weS  ai  the  mailer  and  rretc,  and 
therefore  nalroit  are  alto  entitled  to  mnHneratioa  fur 
timiag  the  lleeM  of  the  pattewjen. 
Semhie,  thai  Mmfrr  the  provjaion  of  th  Jltrrhant 
Shi/^Hnif  Ael  1854,  the  otrwm  of  rtir^  mng  he  Vuihln 
to  roBlnbule  in  ren/iert  of  takagi  of  life,  rvm  though 
the  ndcort  hare  rtndrred  w>  dirrr.l  lieiirjit  to  the  caryo. 
The  old  Into  oa  to  reHamtratiim  fur  life  talvage 
rvnaidered. 

This  was  a  salvago  smt  brought  by  the  steam-tn); 
Aid,  the  Itam9i.'BtU  lifeboat  XorlhmiJtrhnitl,  and  the 
luggers  L'haiiipios  and  Lulia,  and  their  respective 
owners,  against  the  ship  Ftitilirr  and  her  owners. 
On  the  3rd  Dec.  last  it  was  blowing  a  most 
violent  gale  from  the  north-west,  and  at  about 
C.30  p.m.  signals  of  distress  weru  seen  by  tho 
chief  officer  of  the  cuastguard  at  Klargate  to 
be  flrcd  from  the  Girdler,  Tongue,  and  Priuce'ii 
Channel  lightships.  Information  was  telegrajihed 
to  the  harbuur  master  at  Itamsgate,  who  dospalchetl 
the  steam-tug  'li'if  with  the  lifeboat  alxiut 
'J  p.m.,  and  ugion  rounding  the  ^'orth  Jr'ori'tand 
they  were  exposed  to  the  violence  of  the  gale,  thi> 
sesa  washing  over  the  tug's  funnel,  and  her 
bows  beint;  frequently  under  water ;  the  life- 
boat also  experieoeing  great  danger  from  the  very 
heavy  seas,  and  although  the  tug's  engines  weru 
worked  tu  their  highest  power,  her  utmost  speed 
attained  was  only  three  knots  per  hour.  After 
unsuccessful  attenipls.  until  one  a.m.  of  the  next 
day  to  And  the  vessel,  it  wa»  ascertaineil.  from  Ihoso 
ou  board  the  ^Prince's  lightship,  that  there  was  a 
large  ship  aground  on  the  (ilixUer  SamI,  towards 
which  the  tug  and  lifelioat  then  went,  and  when 
within  holf-a-mile  of  the  vessel  (which  |>ruvcil  to  be 
the  Faiilier,  from  London,  with  a  gi'neral  cargo  and 
ninety-five  passengers)  for  AMUXsA\>k,  ttiR  Vfe\«»X 
was  cast  off  from  tlve  lviv(  nn'^  \wi«««\«4\.«'ivi  ■i!n\'i-, 
two  of  the  Ufcbu&Cs  «r«w  Awn  XwiwCiei  *«  *v\^» 
incurring  risk  in  w>  duuift,  «Qi  tivite  teopaWR*-  ^»'J 
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The  Fusiueb. 


[Abi 


the  master  and  pilot  to  take  the  passengers  oat  of 
the  ship  and  place  them  in  safety,  and  tlien  to  take 
the  crew  oflf  if  necessary.  Accordingly,  twenty- 
four  persons  (women  and  children)  were  conveyed 
from  the  ship  hy  the  lifehoat  to  the  tug,  and  in 
three  trijis  more  all  the  ninety-live  passengers 
were  placed  on  board  the  Aid,  the  lifeboat  returning 
to  the  ship  to  save  the  crew,  if  required.  The  Aid 
then  made  for  Kamsgate  with  the  passengers, 
and  also  with  an  order  for  an  anchor  and  chain,  sent 
by  the  captain  of  the  Fusilier,  When  the  Aidyrta 
near  the  Prince's  Channel  lightship,  a  wrecked 
vessel  was  seen  on  tlie  Shingles  Sand,  the  crew  of 
which  was  clinging  to  the  mast.  The  lifeboat  was 
then  signalled,  and  she  succeeded  in  getting  along- 
side and  rescuing  the  crew,  which  were  .put  on 
boaxd  the  tug,  the  vessel  turning  out  to  be  the 
Demerara,  from  London  for  Greenock.  The  lifeboat 
was  then  taken  in  tow  by  the  Aid,  and  they  arrived 
at  liamsgate  at  about  noon,  when  the  weather  had 
slightly  moderated,  and  the  Fusiliei^s  passengers  and 
the  DememriCs  crew  were  then  safely  landed.  Upon 
the  required  anchor  and  chain  (weighing  together 
thirteen  tons)  being  obtained,  the  employment  of 
two  luggers  became  necessary  to  take  them  off, 
which  was  acconiX)lished  by  the  Champion^  thirty- 
four  tons,  and  the  iMuxt  eighteen  tons,  in  tow  of 
the  Aid,  They  left  liamsgate  with  their  own  crew 
and  the  crew  of  the  lifeboat,  fifteen  hands  in  all, 
about  six  p.m.,  and  at  about  midnight  anchored 
near  the  husHicr;  and  as  the  wind  had  increased 
and  it  was  dangerous  to  attempt  to  put  the  anchor 
and  chain  on  board,  thev  remained  there  .all  night. 
Two  other  tugs  were  then  attempting  to  tow  the 
Fusilier,  and  the  Aidts  hawser  was,  at  the  request  of 
those  if!  charge  of  the  ship,  sent  on  board,  and  the 
three  tugs  then  went  ahead,  and  continued  towing 
until  after  high  water,  when,  finding  tlie  ship  could 
not  be  moved,  the  hawser  was  cast  ofif,  and  soon 
afterwanls  the  tug*s  master  being  told  her  services 
were  no  longer  required,  she  made  for  Kamsgate, 
which  she  reached  about  midday  of  the  5th.  About 
four  p.m.  the  gale,  which  had  been  from  the  west, 
having  changed  to  the  south,  and  increased,  the 
luggers  were  ordered  by  the  pilot  of  the  Fusilier  to 
proceed  to  the  Nore  and  remain  there  until  the 
weather  should  get  finer.  They  reached  the  Nore 
on  the  Gth  about  six  p.m.,  and  two  men  who  had 
remained  on  board  the  Fusilier — one  from  the  life- 
boat and  the  other  from  one  of  the  luggers — assisted 
on  the  Gth  in  getting  up  the  passengers'  luggage 
and  portions  of  the  cargo.  The  luggers  remained  at 
anchor  till  the  morning  of  the  10th,  when  by  orders 
from  tlie  Fusilier  they  proceeded  to  her,  but  returned 
again  to  their  former  position,  as  the  anchor  and 
chain  were  not  required.  The  luggers  were  after- 
wards about  two  p.m.  of  the  11th  taken  in  tow,  and 
about  six  p.m.  they  came  up  with  the  Fusilier,  which 
had  no  anchors  at  her  bows,  and  was  in  tow  of  two 
tug^  off  Northfieet,  and  the  luggers  by  direction 
then  proceeded  to  Blackwall-docks  and  arrived 
there  on  the  afternoon  of  the  12th,  the  anchor  and 
chain  were  placed  on  shore,  and  the  luggers  reached 
liamsgate  on  the  afternoon  of  the  14th. 

DeaiiAf  Q.  C.  and  £.  C.  Clarkson  appeared  for  the 
salvors. 

Manisttf,  Q.  C.  and  V,  lAishington,  on  behalf  of 
the  owners  of  the  Fusilier,  contended  that  neither 
the  ship  nor  her  owners  were  liable  in  law  to  pay 
compensation  for  services  in  the  nature  of  life- 
salvage  rendered  to  passengers.  That  passengers 
were  not  "  persons  belonging  to  any  such  ship  or 
boat "  within  the  meaning  of  the  45Uth  section  of 
the  Merchant  Sliipping  Act  1854.  That  the 
principal  risk  incurred  by  the  Aid  and  the 
^''orfAum6e/'/fru(/  was  so  incurred  before  they  were 
aware  that  the  /'us:7ier  requir3d  any  assistance,  and 


not  with  onv  view  to  the  benefit  or  advantage  of  ti 
Fusilier.  That  at  the  time  when  the  said  ressei 
reached  the  Fusilier,  the  gale  had  very  consider 
ably  abated,  and  that  in  rendering  the  said  service! 
to  the  passengers  on  board  the  Fusilier,  no  risk  wsi 
incurred  by  the  said  vessels  or  their  crews,  noj 
was  the  Fusilier  or  her  cargo  at  that  time  in  any 
great  danger;  and  that  as  to  the  claim  of  the 
Champion  and  Lotus,  no  salvage  services  were  ren- 
dered by  either  of  them.  The  value  of  the  propeitf 
was  54,500^ 

The  Queen's  Advocate  and  Potter  on  behalf  of  thi 
owners  of  the  cargo. — Previous  to  the  passing  of  thf 
Merchant  Shipping  Act  1854,  the  court  had  no 
]X)wer  to  awibnd  remuneration  where  life  alone  had 
been  saved,  and  it  is  only  where  property  also  hsi 
been  rescued  from  destruction  that  the  court  cai 
take  the  salvation  of  life  into  its  consideration 
according  to  the  construction  of  sect.  459  of  thi 
Merchant  Shipping  Act  1854,  the  owners  of  theshii 
only  are  liable  to  pay  for  life  salvage,  and  if  fin 
fund  is  insufficient  recourse  nmst  be  had  to  Htut 
Mercantile  Marine  Fund ;  and  in  construing  sccti 
458  and  459,  a  distinction  nmst  fairly  be  drawz 
between  saving  the  lives  of  passengers  and  thow 
of  the  crew  of  a  vessel. 

The  following  are  the  sectitms  of  the  Merchani 
Shipping  Act  1854  referred  to : — 

Sect.  458 : 

In  the  following  cases  (that  is  to  say),  whenever  any  sh^ 
or  boat  is  stranded,  or  otherwi.se  in  diHtreftH  on  the  (shore  o 
any  nea  or  tidal  water,  situate  within  the  llmltM  of  the  Uoiiei 
Kingdom,  and  servioes  are  rendered  by  any  pernon ;  (1)  ii 
assisting  soch  ship  or  b(»at;  (2)  iu  Having  the  iives  of  the  per 
sons  belonging  to  cmch  t»hip  or  boat;  i/i)  in  saving  the  cuf 
or  apparel  of  such  ship  or  bout^  or  any  portion  theroof 
and  whenever  any  wreck  is  gaved  by  any  pernon  other  than  i 
receiver  within  the  United  Kingdom ;  there  Khali  be  payold 
by  the  owners  of  sach  ship  or  boot,  cargo,  apparel,  or  wrtd 
to  the  person  bv  whom  such  services  or  any  of  them  are  lei 
dered,  or  by  whom  such  wreck  is  saved,  a  reasonable  omma 
of  salvage,  togettier  with  all  expenses  properly  incurred  ti 
him  in  the  performance  of  such  serviceB,  or  the  saving  < 
such  wreck    .... 

Sect.  459 : 

Salvage  in  respect  of  the  preservation  of  the  life  or  Uves  < 
any  person  or  persons  belonging  to  any  such  ship  or  boat  i 
aforesaid  shall  be  payable  by  the  owners  of  the  ship  or  hoi 
in  priority  to  all  other  claims  for  salvage ;  and  in  coses  whei 
such  ship  or  boat  is  destroyed,  or  wheie  the  value  thereof 
insufficient,  after  payment  of  the  actual  expenses  incurred, ' 
pay  the  amount  of  salvage  due  in  respect  of  any  life  or  live 
the  Board  of  Trade  may,  in  its  discretion,  awanl  to  xhe  boIto 
of  such  life  or  lives,  out  of  the  Mercantile  Marine  Fun 
such  sum  or  sums  as  it  deems  fits  in  whole  or  part  satisf  actic 
of  any  amount  of  salvage  so  left  unjMiid  in  respect  of  sn 
life  or  Uvea 

Dr.  LusHiNGTOx. — It  is  alleged  in  this  case  tlu 
salvage  services  have  been  rendered  by  the  asserts 
salvors  with  respect  to  ship  and  cargo,  and  pa 
ticularly  in  sa\'ing  the  lives  of  ninety-five  person 
including  women  and  children,  passengers  on  boa] 
the  vessel.  Several  questions  of  law  have  arise 
respecting  what  is  called  life  salvage,  and  to  the 
questions  I  will  address  my  attention  before  coi 
sidering  the  particular  facts  of  the  case.  Tl 
ancient  law  respecting  salvage  of  life,  when  not  coi 
nected  with  the  salvage  of  property,  was,  that  whe 
no  ship  or  cargo  had  been  salved,  no  propert 
rescued  from  destruction,  and  life  alone  preserve 
no  suit  for  salvage  reward  could  bo  maintained.  Oi 
reason  for  this  state  of  the  law  was,  that  no  pr 
perty  could  be  arrested  applicable  to  the  purpof 
and  therefore  there  could  be  no  proceeding  in  re 
the  ancient  foundation  of  a  salvage  suit.  It  is  tn 
that  an  anomalous  case  might  arise,  and  indeed  h 
arisen,  where  one  set  of  X)ersons  exclusively  salv* 
life,  and  another  wholly  distinct  set  salved  the  sfa 
and  cargo;  but,  even  in  tliis  state  of  things,  tl 
salvors  of  life  alone  could  not  render  the  proper 
amenable  to  their  claims.  When  both  life  and  pi 
\  perty  Ywuii  ^jogtv  %\j\v^^  \\.  ^^  tha  practice  of  tl 
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court  to  make   a  corresponding   increase   in  the 
UDOont  of   salvage;    and   this   doctrine    does,    I 
think,  rest  on  too  high  authority  to  be  doubted. 
The  practice,  too,  was,  that  all  the  property  salved, 
in  proportion  to  its  amount,  should  be  liable  to  pay 
inch  increased  rate  of  salvage,  the  ship,  the  freight 
and  the  cargo  each  in  proportion  to  its  value.    Such 
bdng  the  state  of  the  law  and  practice  of  the  court, 
iliometimes  happened  that  persons  who  had  risked 
their  own  lives,  perhaps,  and  salved  life  only,  or  so 
little  property  as  not  to  afford  the  payment  of  an 
adequate   reward,    could    not  be  justly   conipen- 
aited.   In  remedying  this  grievance  no  doubt  the 
leading  motive  for  a  legislative  enactment  was  to 
enooorage  the  salving  of  life ;  but  there  was  a  sub- 
lidiary  ground — ^the  encouragement  of  salvors  gene- 
rally, for  such  reward  operates  as  a  further  incentive 
to  lalrage  exertions.    Tliis  being  so,  it  would  be 
leasonable  to  suxipose,  a  priori,  that  the  remedy 
pyen  by  the  Legislature  would  be  commensurate  to 
the  eril,  and  effect  no  further  change ;  but  of  course 
any  sndi  inference  must  ultimately  depend  on  the 
vorda  of  the  statute.    As  to  the  458th  section  of  the 
Xeidunt  Shipping  Act   1854  (for  the  effect   of 
the  459th   section    I   will  consider  presently),  I 
think  that     the  object   of   that    section  was   to 
define  what  should  constitute  a  salvage  service; 
and  then  three    special  circumstances  are  stated, 
eidi  of  which,  when  occurring  separately,  would 
coQititnte  a  salvage  service,  and  would  also  do  so 
if  in  any  way  combined.     The  Act   then   pro- 
-ceedi  to  declare,  that  payment  shall  be  made  by  the 
owner  of  any  ship  or  cargo  of  a  reasonable  amount 
«4  Mhage.    Now,  if  the  statute  ended  here,  I  should 
■yftat  the  effect  of  it  was  simply  to  constitute  the 
••hiagof  life  to  be  per  se  a  salvage  service,  and  to 
Jsare  the  mode  of  payment  to  be  according  to  former 
P^t^;  for  I  cannot  find  any  words  in  Uiis  section 
^Bate  to  effect  so  serious  a  change  in  the  law  as 
fo  abrogate  all  former  authorities  and  practice,  and 
^B^oce  an  entirely  new  system  of  payment,  and  in 
cffectrequirc  the  court  to  depart  from  the  ancient  law, 
v^  incidentally,  and  only  where  life  and  property 
'we  asred,  threw  upon  the  cargo  a  part  of  the  iiro- 
poitiooate  increase  of  the  salvage  reward  by  reason  of 
^  aalrage  of  life.    The  existing  grievance  was  not 
the  mode  of  payment  in  charging  the  cargo  in  part, 
^thc  absence  of  all  payment  for  life  salvage.  I  think 
^  the  old  law  was  only  altered  hy  this  section  to 
^  extent  of  making  salvage  of  life  alone  a  salvage 
*cftetobepaid  as  heretofore.    It  has  been  said 
1^  the  words  ^^  in  salving  the  lives  of  the  persons 
''cl^Agmg  to  the  ship  or  boat  *'  do  not  include  pas- 
"cogera.    If  this  argument  be  well  founded,  then  it 
f<dlov8  that  the  saving  the  lives  of  passengers  is  not 
to  be  paid  for  at  all  either  by  the  ship  or  cargo  or 
<>^*rwise ;  or,  in  other  words,  that  it  docs  not  con- 
ftitute  a  salvage  service,  and  that  the  LegisUiturc, 
u  defining  what  constitutes  a  salvage  service,  has 
^tted  it    The  contention  upon  the  words  of  the 
J^tc  is,  that  the  master  and  crew  alone  are  meant, 
*w»t  if  this  were  so,  why  did  not  the  Legislature  ex- 
F^ets  the  intention  in  plain  terms  ?  as  nothing  could 
***^  been  more  easy.    With  reference  to  the  words, 
**l*bnging  to  such  a  ship" — "  belonging**  is  certainly 
*  ^ord  catdpitis  ustts  with  reference  to  the  subjcct- 
'iiAtter;  but  one  of  the  rules  of  construing  statutes, 
*Qd  a  wise  rule  too,  is,  that  they  shaU  be  construed 
According  to  the  common  understanding  and  accep- 
tation of  the  terms ;  and  I  think  that  nothing  is 
iQore  common  than  to  say  of  passengers  by  a  ship 
that  they  are  passengers  belonging  to  the  ship,  and 
Would  be  included  under  tiie  expression  **  persons." 
Bat  the  lives  of  passengers  are  surelv  as  valuable  as 
those  of  the  master  and  crew,  ana  it  does  seem, 
fiimafamef  somewhat  strange  that  the  Legislature, 
m  providing  for  salvage  for  saving  life,  should  cx- 
iGude  th»  chulg  of  persons,  for  the  object  of  the 


Legislature  must  be,  surely,  to  save  all,  and  not  only 
a  particular  designation  of  persons.  The  more  ex- 
tensive the  construction,  the  greater  is  the  reward, 
and  the  greater  the  encouragement  to  encounter 
difficulty  and  danger ;  but  a  contrary  construction 
would  be,  in  effect,  an  inducement  to  abandon  life 
instead  of  to  save  it — to  recover  property  instead, 
and  this  in  direct  opposition  to  all  moral  obligations, 
which  I  must  consider,  and  am  bomid  by  law  to 
consider,  as  the  foundation  of  all  legislation.  I  have 
no  doubt,  therefore,  that  passengers  are  included  in 
this  section.  As  to  the  question  of  payment,  I 
do  not  hesitate  to  say  that  I  have  experienced  doubt 
and  difficulty  in  my  endeavours  to  ascertain  the 
true  meaning  of  sect.  459.  The  word  **  cargo"  is 
not  to  be  found  in  this  section.  It  is  by  inference 
only  that  the  law  relating  to  the  payment  of  salvage 
by  the  cargo  can  be  affected.  That  law  must  remain 
as  it  was,  unless  I  can  fairly  arrive  at  the  conclusion 
that  the  Legislature  has  intended  to  alter  it,  and 
has  done  so.  This  section  requires  that  the  owner 
of  the  ship  shall  pay  salvage  for  life  in  priority  to 
all  other  claims,  and,  in  case  the  ship  has  been  lost, 
or  is  of  too  small  a  value,  the  Board  of  Trade  may  pay 
what  is  needful  from  the  Mercantile  Marine  Fmid. 
This  enactment  proves  the  anxiety  of  the  Legislature 
that  salvage  for  saving  life  shall  always  be  |)aid,  but 
it  leaves  it  doubtful  whether  it  was  mtended  to  alter 
the  old  law,  or  to  supply  what  was  wanting  imder 
the  old  law  only — whether  it  was  intended  to 
throw  the  whole  burden  in  all  cases  on  the  ship,  or 
only  to  give  priority  of  i)aymcnt  wlien  the  ship  was 
the  only  fund  to  which  recourse  could  be  had.  If 
the  latter  be  the  true  construction,  there  would  not 
be  much  difficulty  in  applying  the  statute  to  the 
circumstances  coutcmplatcd — viz.,  where,  besides 
Ufe,  the  ship  alone  was  salved,  and  not  the  cargo. 
But  if  the  true  construction  is  that  the  cargo, 
though  salved,  should  not  contribute  to  life  salvage, 
then  the  old  law  would  be  wholly  altered,  and  the 
court  would  have  to  consider,  when  life  and  ship 
and  cargo  had  been  salved,  first,  what  is  due 
for  life  salvage,  and  throw  that  burden  exclusively 
on  the  shij),  and  then  to  assess  the  salvage  on  the  ship 
and  cargo.  Tliis  construction  would  work  a  great 
change  in  the  law,  and  go  much  beyond  the  griev- 
ance which  existed — the  want  of  reward  for  Ufe 
salvage  alone.  For  wliat  reason  should  I  put  upon 
the  statute  a  construction  which  would,  in  its  ope- 
ration, exclude  all  cargoes  from  contribution  to  life 
salvage?  Not  upon  precedent,  certainly;  for  the 
practice  has  been  to  increase  the  amount  of  remune- 
ration for  the  salvage  of  life  when  sliip  and  cargo 
have  been  salved,  and  of  that  increase,  in  a  largo 
proportion  of  cases,  the  cargo  has  borne  the  larger 
share ;  and,  be  it  remembered,  such  precedents  have 
the  sanction  of  Lord  Stowell.  Then,  if  the  cargo  is 
not  to  be  relieve<l  from  bearing  its  proportionate 
burden  on  precedent,  how  stands  the  case  upon 
reason  and  principle  ?  The  claim,  of  course,  can  be 
preferred  only  against  so  nmch  of  the  cargo  as  is 
salved ;  and  it  may  be  said,  what  interest  have  the 
ovmers  of  the  cargo  in  the  saving  of  the  lives  of  the 
master  and  crew,  and  it  may  be  the  passengers ;  and 
it  may  be  asked,  why  should  they  be  taxed  for  the 
salving  of  life  ;  is  it  not  sufficient  for  them  to  pay 
for  the  salvage  of  their  own  property  ?  But  is  the 
payment  of  l&e  salvage  always  founded  upon  the 
benefit  reaped  by  the  party  who  is  called  upon  to 
pay  ?  Both  by  this  statute,  and  by  the  law  lieforo 
the  statute,  the  owner  of  the  sliip  might  pay  for  life 
salvage  when  he  reaped  little  or  no  benefit  there- 
from. By  this  statute  the  owner  of  the  ship  must 
pay  to  the  utmost  extent  of  the  little  which  may  be 
saved.  The  salvors  of  life  nmst  be  paid  in  priority, 
even  where  the  salvors  ot  lVvsi%Vv\^N?<stfe^^vsNL\\X\»ist- 
eons,  and  that,  Xoo,  m  cti«<»  vi\tfiT<bV\.Ta\^\.\!fc  ^^"^ 
difficult  to  affirm  that  t\i<&  wrasiT  qH  >^<i  ^Sm.^  ^^^ 
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lieneflted  by  the  saviiiit  the  liyes  of  tha  master  and 
cnw,  and  much  more  di&cult  to  asiert  the  same  ae 
to  imssengETS.  The  sole  ground,  therefore,  fur 
chATging  the  ship  with  the  payment  of  Balvnge  for 
life  is  not  the  actual  bcneSt  rcceired  in  each  indt- 
Tidualcase.  As  to  tlic  cargo,  it  may  assuredly  be 
truly  Mid,  that  when  the  master  and  crew 
•re  taken  from  the  ship  because  of  inunincnt 
duif^cr,  aqd  the  ship  left  without  men  to  man  her, 
■uch  a  proceedinf;  cannot  be  held  to  be  a  direct 
benefit  to  thecarsto.  And  only  in  some  vcryexcep- 
tionalcases  may  the  removal  of  the  passeng^  be  an 
advantage  incidentally.  It  is  not  thcnfrom  any  direct 
benefit  to  the  cargo  that  it  should  contiibute  incase 
of  life  salvage  ?  Butthepaymentofsalvage  depends 
lipon  much  higher  and  more  general  principles ;  and 
I  think  I  am  supported  both  by  Lord  Stowell  and 
Hr.  Justice  Story.  Stdragc  is  not  gorerned  by  the 
otdinary  rules  which  prerul  in  mercantile  Oans- 
actions  on  shore,  but  by  a  dnc  consideration  of  the 
benefit  rcctdTcd,  combined  with  a  juat  regard 
also  to  the  general  interests  of  ships  and  commerce. 
It  Is  a  political  as  well  as  a  mercantile  transaction 
— so  aayi  Lord  Stowell,  so  says  Mr.  Justice  Story 
— HU,  for  Instance,  when  a  lat^r  reward  is  given 
becaaae  of  the  greater  value  of  the  property 
Mved.  Tha  ehip,  the  master,  the  crew,  the  pas- 
sengers and  cargo  ought  to  be  considered  as  one 
.  component  firm,  though  each  may  differ  in  their 
respective  conditions.  I  consider  that  all  are  inte- 
rested in  maintaining  the  great  principle  of  adequate 
remuneration  for  salvors,  though  it  may  and  must 
happen  that  somctimei  the  benefit  conferred  will  be 
the  saving  of  life  only,  eometimcs  of  the  ship,  iome- 
tinKs  of  me  cargo ;  and  I  tiiink  that  none  are  more 
interested  in  the  maintenance  of  this  great  princiidc 
than  the  owners  and  underwriters  of  the  cai^o,  who 
must  have  the  greatest  pecuniary  interest  at  stake. 
For  these  reasons  I  shall  decree  the  sairage  payable 
to  be  borne  by  the  ship  and  cargo,  as  heretofore 
Bcemtomed  in  similar  cases.  The  learned  Judge 
then  stated  the  facts  of  the  case,  and  said :  The 
Tiolence  of  the  gale  of  Dec.  3  is  a  matter  of  noto- 
riety, and  the  coarse  and  etcertions  of  the  men  in 
themeboatdescrveUichighcBlpraise.  Theprinclpal 
■alvors,  no  doubt,  considering  for  the  moment  that 
the  services  were  all  distinct,  were  the  Aid,  the  life- 
boat Noriliumberla/ui,  and  the  persons  on  board  theni. 
I  shall  give  the  sum  of  700i^tothejlt(^  and  the  same 
to  the  lifeboat.  The  services  of  the  luggers  were 
not  attended  with  the  same  danger,  but  were  of  very 
long  duration.  The  luggers  themselves  and  tlic 
craws  were  detained  from  the  4th  to  the  Hlh  Dec., 
and  I  ghal!  givcto  those  two  luggers  800/.,  especially 
on  the  ground  of  their  long  detention. 


Taaday,  Mag  SI,  1S64. 
(Before  the  Bight  Hon.  Dr.  Luhhimotos.) 
The  Okab. 
£rainiiuttion  be/on  a  itcaitr  of  ttreeJ: — Enidenn — 
Costa—Thi:  MerchxKt  Shipping  Act  1854,  S.  449— 
The  a  L.  P.  A.  18M,  s.  24. 
2n  a  anae  of  dantagt,  though  il  nia^  be  intended  li 
trndicl  a  trt(«M»  oi  to  tlatements  made  bi/  him  befim 
a  rectieer  of  icredc,  il  is  not  nrnusnry  l"  tubpmta  iht 
Ttceicfr  of  mrtck  to  orodare  the  oriqlnal  dr)miition, 
ai  a  certified  eapj  Kill  be  tiifficieni  Jor  the  purpOMe. 
This  was  a  motion  to  review  the  taxation  of  costs 
in  a  cansc  of  damage.    On  the  trial  the  defts.  had. 
■nbpoinaed  the  receiver  of  wreck  at  Letth  to  pnK 
duce  an  c:(amination  taken  by  him  of  the  master  of 
the  pit.  'a  vessel.     The  (ItiHjly-registrar,  on  taxation, 
TEfaaed  to  allow  the  ilcfta,  the  costs  of  the  attend- 
ance of  the  ToxivcT  of  wreck,  on  the  ground  that 


b 

the  expense  might  have  been  savc^l  by  the  ui 
Milifled  copy  of  the  examination,  undi 
luthority  of  the  448th  section  of  the  Mt 
Shippng  Act  1854.  'ITiat  suction  provi< 
follows  ; 

:(.TaIiutIon  no  ukeu  In  wrltlns  u  Bforesaid.  o 
purporting  to   1«  certllleil  under  the  huid 


uten  coiU4liied  la  iu 
E.  C.  Clarlnoit,  for  the  defts.,  contendei 
although  a  certified  copy  of  the  examina' 
(|ucBtion  would,  no  doubt,  have  been  availal 
they  merely  wished  to  put  it  in  as  part  o 

vidcnce,  yet,  inasmuch  as  they  wanted  to  m. 

if  the  examination  for  the  purpose  of 
oxamining,  and,  if  necessary,  of  controdicti 
(if  thoplL's  witnesses,  pursuant  to  the  24th 
of  the  C.  L.  P.  A.  1854,  it  was  necessary  t 
the  original  in  court  on  the  trial.  This  coul 
'  done  by  bringing  the  person  in  whose  cu) 
IS  up  to  London  to  produce  it.  They  th 
submitted  that  the  expenses  of  such  a  ' 
should  be  allowed  as  part  of  the  coats  in  th( 

~      24th  section  of   the  C.  L.  P.  A.  IBi4 
that, 

irltiien  msT  bs  cnM»4IUU[Bed  OS  to  prarioai  sU 

MhOWQ  to  blni ;  b 

rrltlDg,  tau  HK^iiqofl  mnn.    Dsioru  Huca  cooti 


is  lnt«Dded  to  contndlcl  hucIi 


VTldKlllt 


9  Oiol,   lo  require  It 


V.  Lathiagton  appeared  for  the  pits. 

Dr,  LusHntOTos,  after  observing  that  th 
woidd  not  interfere  with  the  discretion  exerc 
the  registrar  unless  it  were  clearly  shown  i 
error  had  been  committed  by  that  officer,  ss 
to  allow  the  present  motion  would  be  in  e: 
render  the  attendance  of  the  receiver  of  wrecl 
sary  in  almost  every  cause  of  damage  \  and 
entail  upon  suitors  llie  very  expense  which 
the  object  of  the  449th  section  of  the  M 
Shipping  Act  to  avoid.  That  a  certified 
the  examination  might  have  been  used  for  tl 
poses  mentioned  in  the  3tth  section  of  the  C. 
1854 ;  and  that,  although  it  might  be  true  t 
use  of  a  certified  copy  would  not  in  every  res 
so  satisfactory  as  the  production  of  the  ori( 
would,  nevertheless,  answer  the  purpose  ; 


Ap^i^oiU 


I  refused,  with 


Thunday,  June  2,  I8G4. 


The  E.  Z. 

CoBition — liter  iliiUe  aceideat — Pleading 
In  a  cause  of  damnge,  wAoii  tlir  evidnire  if  laii 

OH  eiaininer  tgipoinlfd  Aji  the  rourl.  tie  de 

ineoilable  accideal  niial,  if  il  is  ia  be  ivlied 

diitiHct/i/  pleaded. 

This  was  an  action  brought  by  the  ownet 
late  schooner  John  Gat/nur,  to  recover  dam^ 
the  owner  of  the  American  ship  E,  Z.,  Oct 
by  a  collision  between  the  two  vessels  on  tl 
-  the  23th  Sept.  18C2,  whereby  the  Jo/m 

Tb/i  matonaV  ^ituma  of  the  answer  of  tl 
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The  Thomas  A.  Scott. 


[Adm. 


\.  They  deny  the  seyeral  allegations  in  the  pits.' 
];ietition  contained. 

2.  On  the  24th  Sept  1862  the  said  ship  E,  Z. 
left  Ijiyerpool  for  New  York,  having  on  board  a  full 
crew,  and  being  in  ail  other  respects  well  fitted  and 
equipped  for  the  voyage,  Richard  Chandler  being 
master.  When  the  said  ship  left  Liverpool  the 
veather  was  very  thidL  and  hazy,  and  continued  so 
to  be  almost  without  intermission  until  after  the 
happening  of  the  collision  hereinafter  mentioned. 

3.  The  said  Richard  Chandler  hove  the  lead  from 
^me  to  time  on  board  the  £,  Z,j  and  about  noon  on 
the  25th  Sept.  made  out  Ardglass  Point,  in  Ireland, 
as  the  nearest  land,  whereupon  the  said  ship  bore 
up  for  the  North  Channel  Passage,  the  wind  being 
then  a  £resh  breeze  from  southwa^ 

4.  The  proper  Admixalty  lights  were  kept  duly 
lltted  and  burning  on  board  the  K  Z^  at  all  proper 
^on,  and  proper  look-out  kept  the  said  Richard 
^lindler  bong  on  the  deck  of  the  said  ship.  The 
^^.  was  then  making  at  the  rate  of  about  seven 
™otg  the  hour,  under  easy  sale. 

J- About  ten  o'clock  on  the  said  night  of  the 

*J.«  Sept  (the  weather  then  being  very  foggy  and 

™^  and  the  night  very  dark),  the  look-out  of  the 

^'  ^*  reported  a  Ught  nearly  right  ahead  of,  and  at 

•  ^eiy  siiort  distance  from  tfie  said  ship.     The 

Srt  1^  the  E.  Z.  was  immediately  put  hard  aport, 

5^  before  the  ship  could  sufficiently  answer  her 

5?°^  ^e  E,  Z,  came  into  collision  with  a  schooner, 

™ch  pit)ved  to  be  the  John  Gaynor. 

•  -ihe  evidence  had  been  taken  before  an  exandner. 


Q<C.  and  Chrkson  appeared  for  the  pits. 

^^*>   (I.C.  and  Charles  liusseU,  for  the  defence, 

^"2?^«d  at  the  hearing,  that  though  inevitable 

*~®^t  had  not  been  pleaded  in  terms,  it  was 

nwitt^odess  competent  to  them  to  raise  such  a 

•?**^    if   it   clearly   appeared   upon   the   pits.* 
€Ticlecaf^ : 

^^  ikut  Lothian^  1  Lush.  241. 

^-  LuBHiNOTON,  in  addressing  the  Trinity 
'**'^^*^  observed  that  the  strictness  of  the  rule 
TCquui^jg  inevitable  accident,  when  relied  upon  as  a 
oetencQ^  to  be  pleaded,  originated  in  the  old  practice 
J*°*'*liig  the  evidence  taken, as  in  the  present  case, 
?^*^  an  examiner,  and  the  depositions  read  at  the 
^  «  system  under  which  it  was  necessary  that 
^  ^^cajniner  should  be  able  to  ascertain  at  once  from 
^Pleadings  what  the  precise  issues  were.  His 
~2J**liip  added :  "If  you  mean  to  charge  the  other 
J7^^  '^ith  any  specific  offence,  it  should  generally 
^j^^^ted  in  your  pleading.  In  some  cases  it  is  of 
^^^^  impossible  for  one  party  to  say  precisely  in 
laM  ^®  ^*^*  ®^  *^  other  consisted.  But  if  inevi- 
"°*^  accident  be  relied  on,  it  should  be  pleaded." 

^^j5^  the  merits,  the  Coubt  pronounced  the  E,  Z. 
^^^  to  blame,  and  decreed  accordingly. 


^''•^OTa)  STATES  DISTBIOT  C0X7BT  OF 
^^  .ADMIBALTY. 

"'P'^^^Wd  by  B.  D,  BsxEOiCT,  l»roctor  and  Adrocate  In  Admiralty. 

(Before  Hon.  W.  D.  Shipman.) 
The  Thomas  A.  Scott. 

Jwriadiction — National  vessel — Salvage, 

"  here  a  libel  was  JUed  to  recover  compensation  for  sal- 
«t9«  services  rendered  to  a  vessel,  which,  though  not 
^xmnssioned  in  the  navv  of  the  United  States,  was 
<fvned,  manned,  stqmlied  and  armed  by  tlie  United 
litotes,  and  used  in  the  tranq)ort  service : 

Btli,  thcA  the^  judicial  tribunals  of  a  country  cannot 
entertain  sm'ls  in  which  the  sovereign  power  of  that 
Mmtryi$  mn^At  to  be  made  a  party  resp, : 


That  the  property  of  a  state  or  nation  cannot,  as  a 
general  rule,  be  proceeded  against  in  its  courts : 

That  the  court  has  no  Jurisdiction  over  the  vessel  in 
question,  although  she  is  merely  a  transport. 

The  libel  in  this  case  was  filed  by  Charles  Hargitt,. 
master  of  the  British  steamer  Labuan,  on  behalf  of 
himself   and   the  owners  and  crew   of  the  vessel^ 
against  the  propeller   Thomas  A,  Scott,  in  rem,  to 
recover  salvage  for  services  rendered  to  her  on  the- 
14th  April  1864.    Hie  Labuan  was  bound  from  New 
York  to  Liverpool,  but  by  stress  of  weather  was 
compelled  to  put  back  to  New  York.    On  the  way 
back,  when  about  eight  miles  east   of  Bamegat 
light,  she  fell  in  with  the  Thomas  A.  Scott  boimd 
from  New  Orleans  to  New  York  in  distress,  having 
lost  her  rudder  and  propeller,  and  being  out  ol 
provisions.    The  Labuan  went  down  to  her   and 
took  her  in  tow,  and  towed  her  for  about  eighteen 
hours,  till  she  was  taken  in  tow  by  a  steam-tug,, 
about  four  mUes  below  Sandy  Hook,  and  brou^t 
into  port.    The  propeller  was  valued   at   200,000 
dollara,  tod  the  libellant  prayed  for  an  award  d! 
salvage  to  the  amount  of  20,000  dollars. 

Process  was  issued  against  the  vessel,  aiid  there- 
upon the  district  attorney  of  the  United  States 
appeared  in  the  suit,  and  filed  a  claim  on  the  part 
of  the  United  States,  and  interposed  a  plea  to  tiie 
jurisdiction  of  the  court. 

The  plea  alleged  that  the  Thomas  A.  Scott  be- 
longed to  the  United  States,  and  was  in  their 
exclusive  possession ;  that  she  was  bought  by  the 
War  Department  of  the  United  States,  and  paid, 
for  out  of  the  appropriation  for  the  support  of  the 
army ;  that  she  was  not  commissioned  in  the  navy, 
but  belonged  to  a  class  of  vessels  owned,  manned, 
supplied  and  armed  by  the  United  States,  and 
employed  for  purposes  connected  with  the  opera- 
tions of  the  army ;  that  the  Scott  was,  at  the  time 
she  was  fallen  in  with,  returning  from  New  Orleans, 
whither  she  had  carried  a  load  of  powder,  shot 
and  shell,  for  the  use  of  the  army,  and  that  she  had. 
been,  while  owned  by  the  United  States,  employed, 
in  transporting  troops,  commissary,  quartermaster 
and  ordnance  supplies ;  that  she  was  armed  with 
two  thirty-two  pound  brass  guns  and  one  thirty 
pound  Parrott  gun,  and  was  a  public  armed  vess<^. 
of  the  United  States ;  therefore  the  plea  denied  the 
jurisdiction  of  the  court. 

For  the  libellant  were  Da  Costa  and  Judge 
Marvin;  for  resps.,  Andrews,  Assistant  District 
Attorney. 

By  the  Coubt. — ^It  is  a  well-known  rule  of  law 
that  the  judicial  tribunals  of  a  country  cannot 
entertain  suits  in  which  the  sovereigpi  power  of  that 
country  is  sought  to  be  made  a  party  resp.  Neither 
can  the  property  of  the  state  or  nation,  as  a  general 
rule,  be  proceeded  against  in  its  courts.  In  confer- 
mity  with  this  rule  it  was  held  in  the  Court  of  Ad- 
miralty in  England,  in  1816,  in  the  case  of  the 
Cotnus,  cited  on  the  discussion  in  the  case  of  the 
Prins  Frederick,  2  Dods.  404,  .that  a  libel  for  sal- 
vage would  not  lie  against  public  armed  ships  of 
that  nation.  After  a  somewhat  diligent  search,  na 
case  has  been  found  where  a  public  armed  vessel 
or  any  other  public  property,  the  title  and  possession 
of  wluch  was  exclusively  vested  in  the  Sovereign . 
has  been  held  amenable  to  judicial  process,  unless, 
indeed,  cases  of  prize  may  be  said  to  partake  of  such 
a  character.  It  has,  indeed,  been  held  that  in  cases  of 
general  average  the  masters  or  owners  may  retain 
all  goods  in  their  possession  until  their  share  of  the 
contribution  is  either  paid  or  secured:  (JThe  United^ 
States  V.  James  Wilder^  8  Sum.  Kep.  308.^  Tlie 
discussion,  in  tYvc  op\xi\otv  o\  1^%  ^»safc  ^^^^«s^\s^ 
Story,  J.,  takes  a  wiOieTMv^,  «ccA  \\.\&\fefWK^Ns^« 
f erable  from  paxtB  oi  *\X  ^SmX  Vb.  ^s»»»  ^1  ^^  ^aiw^si 
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of  private  ships  the  goods  of  the  United  States  on 
board  should  be  held  equally  subject  to  the  Admi- 
ralty process  in  rem  for  their  proportion  of  the  sal- 
vage due.     But  I   do   not  understand  the  point 
decided  to  go  beyond  the  case  of  general  average, 
where  goods  of  the  Government  form  part  of  the 
cargo  on  board  of  a  private  vcsseL    Still,  it  must  be 
admitted  that  a  case  of  salvage  of  a  private  ship, 
where  part  of   the  cargo  belonged  to   the  sove- 
reign power,  could  not  be  very  well  distinguished 
from  Uie  one  decided  by  Judge  Story.    In  cases  of 
general  average  and  salvage,  the  master  or  owners 
have  a  lien  on  the  res  salved;   but   the    learned 
judge,  in  the  case  just  cited,  remarks  that  ^^in  such 
cases  the  nature  and  use    of   the  articles,  as  the 
means  of  military  and  naval  operations,  may  repel 
any  motion  of  any  lien  whatever  grounded  on  the 
obvious  intention  of  the  parties."    These  remarks 
were  made  with  reference  to  arms,  artillery,  camp 
equipage,  and  such  like  materials  of  war  belonging 
to  the  Government  as  might  be  shipped  with  other 
cargo  of  a  merely  private  nature,  for  transportation 
in  a  private  ship.    This  court  is  informed  that  the 
Government  has  invariably  acquiesced  in  the  rule  laid 
down  inthecaseof  the  United  States  y.  Wilder,hy  pay- 
ing general  average  on  its  own  goods  shipped  as  a  part 
of  the  cargo  of  private  vessels.  Whether  this  acquies- 
cence has  extended  to  military  stores  in  time  of  war, 
and  designed  for  use  in  active  military  operations,  the 
court  has  no  means  of  determining.   Certainly  the 
argument  ab   inamvenienii   against   the    sovereign 
power  submitting  its  military  materials  designed 
for  active  hostilities  to  the  unavoidable  delays  of 
judicial  tribunals,  is  very  formidable.    This  argu- 
ment applies    with   as     much  force   to   the  case 
of  judicial    proceedings    against    transport    ships 
as  to   their  cargoes,    consisting  of   supplies    and 
munitions   of    war.     Indeed,    both   the  transport 
ahip  and   cargo  would  often  be   involved   in  the 
delay    consequent  upon   any   proceeding   in   the 
court  against  either.    A  number  of  cases  have  been 
cited  on   the   argument  by   the  counsel   for  the 
libellants   in   support  of   the  jurisdiction  of   the 
court,  which  I  wUl  now  notice.   The  first  is  the  case 
of  the  BeUey,  1  Marriott  li.  80.     This  case  was 
determined  by  the  English  Court  of  Admiralty  in 
1777,  and  related  to  the  recapture,  by  one  of  the 
King's  ships,  of  a  vessel  which  had  fallen  into  the 
hands  of  the  Americans.  The  Navy  Board  contended 
that  the  demand  of  the  officers  of  the  King's  ship  of 
one-eighth  salvage  was  not  within  the  Act  of  Par- 
liament, as  that  extended  only  to  ships  and  goods 
of  His  Majesty's  subjects  retaken  from  the  enemy. 
But  the  Court  held  that  of  common  right  salvage  is 
always  due  for  recapture,  and  therefore,  it  would  be 
illiberal  to  construe  the  Act  of  Parliament  narrowly. 
The  case  is  not  very  fully  reported,  but  I  infer  from 
it  that,  prior  to  the  prize  Acts  of  Parliament,  it  had 
been,  under  some  form  of  proceeding,  customary 
for  the  Admiralty  Courts  to  decree  salvage  to  the 
naval  officers  of  the  King's  ships  instrumental  in 
the  recapture  of  vessels  token  by  the  enemy,  and 
that  the  custom  in  1777  was  expressly  recognised 
and  implicitly  sanctioned  by  Acts  of  Parliament 
then  in  force.    The  next  case  cited  was  that  of  the 
Marquis  ofHwUky  (decided  in  1835,  and  reported  in  3 
Hagg.246),  chartered  by  the  Government  and  having 
Government  naval  and  ordnance  stores,  together  with 
a  lieutenant  and  several  invalid  soldiers,  on  board. 
On  her  voyage  from  Leith  to  London  she  got  on  to 
tiie  Middle  hand  off  Essex,  where  she  experienced 
very  bad  weather,  and  finally  was  relieved  from  very 
gr^  peril  by  several  private  vessels.    An  action 
for  salvage  was  entered  against  the  ship,  cargo  and 
freight,  and  an  appearance  entered  and  bail  given 
far  £be  ship  and  freight  only.    When  the  case  was 
readj'  for  hearing,  die  court,  having  ascertained 
tAat  no  salvage  had  been  paid  on  the  stores,  nor 


any  account  furnished  of  their  value,  expressed  its 
opinion  that  in  a  case  of  such  great  merit,  and 
where  three  lives  had  been  lost,  there  ought  to  be 
a  remuneration  in  respect  to  the  stores,  and  directed 
the  case  to  stand  over,  that  the  matter  might  be 
represented  to  the  Admiralty.      This  was    done. 
TTie  King's  Advocate  appeared,  and  after  stating 
the  value  of  the  stores,  and  that  the  Government 
was  anxious  that  the  salvors  should  be  rewarded 
liberally,  left  the  amount  of  that  rewanl  to  the 
judgment  of  the  court.    The  case  then  proceeded. 
The  case  of  the  Atho/,  1  W.  Rob.  Kep.  37,  decided 
by  Dr.  Lushington  in  1842,   was   instituted    for 
damages  caused  by  a  collision.     The  facts  were 
these :  A  brig  was  run  down  in  the  Channel,  by  Her 
Majesty's  troop  ship  Adioi,  and  was  totally  lost.    A 
memonal  having  been  presented  to  the  Lords  of  the 
Admiralty  praying  compensation,  or  otherwise  that 
the  Admiralty  proctor  might  be  instructe<l  to  appear 
to  answer  to  a  suit  to  be  commenced  in  the  court,  a 
letter  was  addressed  to  the  proctor  and  owners  of 
the  lost  brig  by  the  Secretary  of  the  Admiralty, 
stating  that  the  Lords  Commissioners  declined  to 
interfere.     A  motion  was  then  made  before  Dr. 
Lushington  for  a  monition  against  the  Lords  of  the 
Admiralty,  calling  upon  them  to  show  cause  why 
the    damage    should  not  be  pronounced  for  and 
compensation  awarded  to  the  owners  of  the  ship  and 
cargo,  and  to  the  master  and  crew  for  the  loss  of 
their  effects.     The  Judge  declined  to  grant  the 
motion,  for  the  very  good  reason  that  he  had  no 
power  to  enforce  an  appearance,  or  the  jmynient  of 
damages  as  against  them.     In  the  course  of  hia 
opinion  he  says  :  ''  In  cases  of  king's  ships,  loaded 
with  cargo  or  treasure,  salvage  has  been  awarded ; 
but  no  case  has  occurred  within  my  recollection  in 
which  the  Crown  alone  was  concerned."    The  motion 
having  been  refused,  on  application  by  the  proctor 
for  the  Athol,  the  Court  directed  that  a  comnmnica- 
tion  should  be  made  by  the  re^strar  to  the  Lords  of 
the  Admiralty,  stating  that  the  motion  for  a  monition 
had  been  made  to  the  court,  and  the  Lords  of  the 
Admiralty  subsequently  directed  that  an  appearance 
should  be  given  by  the  Admiralty  proctor  for  the 
Athol,,  in  order  that  the  court  might  adjudicate  upon 
the  question.    Two  other  cases  were  cited  on  the 
argiunent — that  of  the  Swallow  and  the  Inflexible^  both 
Her  Majesty's  ships  (1  Swab.  30  &  32.)     These, 
however,  were  suits  against  the  commanders  of 
these  vessels,  and  not  in  rem  against  the  ships.    It 
was  sought  only  to  subject  the  officers  personally, 
though  tibe  Lords  of  the  Admiralty,  in  one  case  at 
least,  directed  an  appearance  in  behalf  of  the  officer. 
In  none  of  the  cases  referred  to,  all  of  which  I  have 
noti(^,  has  the  English  court  attempted  to  deal 
adversely  with  the  public  property  of  the  Sovereign^ 
except  where  there  has  been  a  voluntary  appearance 
on  its  behalf  and  a  submission  of  the  case  to  the 
judgment  of  the  court,  unless  it  be  the  case  of  the 
Betsy,  in  which  I  think  the  action  of  the  court  must 
have  rested  upon  some  Act  of  Parliament.    It  is 
unnecessary  to  remark  that   there  is  no  Act  of 
Congress  conferring  special  jurisdiction  upon  our 
courts  in  cases  like  the  present.  On  the  whole,  there- 
fore, I  conclude  that  the  court  has  no  jurisdiction 
over  the  Thomas  A,  Scott,  even  assuming  her  to  be 
merely  a  transport.    She  is  exclusively  owned  by  the 
sovereign  power,  and  therefore  is  not  amenable  to 
the  judicial  tribunals  at  the  suit  of  private  parties. 
The  libel  must,  therefore,  be  dismissed  as  the  cause 
now  stands.     But,  inasmuch  as  the  Government 
may  be  desirous  of  making  compensation  to  the 
salvors  in  case  they  are  able  to  prove  a  meritorious 
claim  for  salvage,  I  will  withhold  the  decree  for  the 
present,  until  the  attorney  can  advise  with  the 
proper  department  and  take  its  direction  in  the 
!  matter. 
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C5-    p.]  ToBix  r.  The  Queen.  [C.  P. 

OOTJST  OF  COMXOTK  PLEAS  ^^  ^^^  demurrer,  and  contended  that  torts  were  not 

Beported  by  W.  Mati>  and  LiniLEr  Shith.  E-im.  ^^hin  the  hiw  as  to  petitions  of  right ;  the  petition 

Barriste»-at-Law.  was  the  proper  remedy  where  the  Crown  had  pro- 

perty  in  its  hands  belonprinp:  to  the  suppliant,  and 

Jan,  27  and  April  22  and  80,  1864.  had  the  ship  been  brought  home  and  kept  in  dock». 

T/^nnr  „  Tifx.  Or-vir-v  *^^"  *^^  suppHants  might  have  been  within  the 

lOBiN  V.  iHB  v^UEE^.  authorities  and  the  principle ;  secondly,  that  there 

PttitioH  of  right-— Claim  against    the  Crown  for  un-  was  nothing  in  the  statutes  that  empowered  the  cap- 

ligtiditted  damages  for  wrongful  seizure  and  destruc-  tain  to  seize  any  other  ships  than  such  as  are  found 

^  of  sufmliant/  ship—^Slave  trade— o    Geo.   4,  equipped  for  the  slave  tra<ie ;  and  thirdly,  that  the 

<■•  113  ;  ana  2  ^'  8  Met.  c.  73.  Crown  could  not  be  prejudiced  by  the  negligence  of 

/n—  .  '     ^         r  TT     \r  '  ^  >    I'        -J  its  officers.    They  cited 

f>*m  aajptatn  of  one  of  Her  Maftst^s  ships  seized  a  Stomford  on  the  Prerogative,  73-76 ; 

Wr/  belonging  to  the  wpphant,  Mteving  her  to  be  x^j^ma  v.  Kden,  2  Dougl.  594; 

t^gayexi  in  the  «iir«  trtuk,  and,  withovt  takinq  her  to  ffnth  v.  Ptanm,  4  Camp.  857 ; 

/w  tieoreat  port  wltere  there  was  a    Vice-Adtniralty  The  Mentor^  1  C.  Kob.  if  9 ; 

Court ^  destroyed  her,  whereas  she  was  not  engaged  in  The  Actteon^  2  Dod.  Adm.  Bep.  48 ; 

suc/i  t^-wk,  ypon  a  petition  against  the  Crown  bg  the  Madrazo  v.  Willetj  8  B.  &  A.  3d8 ; 

otnerM  of  the  veuelfor  unliauidated  damages,  it  was  Buron  v.  Denrnan,  2  Ex.  167 ; 

DMr,  ^,  ,  ...  ,  ,  .  .   .  The  Jtajah  of  Coarg  v.  The  Ead  India  Companff,  t^ 

ueia,  t£k^Mt  the  statement  did  not  show  a  complaint  m  Beav.  800* 

re^^ri'  of  which  a  petition  of  riaht  could  be  main-  Mostgnv.  Fabriaas,  1  Cowp.161; 

imne^    against  the  Uueen,  vvon  three  grounds  :  Jirst,  StOherland  v.  Mwrag,  1  T.  B.  588; 

^i  ^A<  captain,  in  seizing  the  vessel,  W€U  not  acting  Bac  Abr.  tit, "  Preroi.** ; 

in  oU^rJience  to  a  command  of  Her  Majesty,  but  in  the  liocke  on  Govemt  bk.  2,  par.  206 ; 

^"PP*^^^  performance  of  a  dtity  imposed  upon  him  by  ^'  v*  Jlfn^on,  2  Ex.  220. 

Act    <^'  Parliamenfj  secondly,  that,  assuming  he  was        c«»     rr    i  n  *      /-n    -n   t\r%        jr-      i      ..  «4i. 

«» <>sre-t  omhmd  bg  the  Q«  J»  lo  «.«  vetseS  engaged  ..  ^"  /'"f  *  CainuCB^tO,  (IC^mAA^ag  with 

«'*«  ^.vetnlde^dwajTnot  acting  within  O^^h:  ^^  ^PVJ^  "upplianto,  contended  that  die  &ojm 

"ft^fa  authoritTiH  mzi«g  a  Mp  not  engaged  in  the  had  »  nght  to  Ksiro  the  good,  of  a  robjeet  forfeited 

»*««  t^A,  aJ  there/o,r>  did  not  mate  ^/principal  «n<ler  cwtarn  condition.,  and  to  anoint  penon.  to 

KaUc   , or  d  «^Hn!  liade  without  oHlhoritg  from  tZt  >~^  «"»  f*"  "?*  **'"u'^«?2?,?'  ?"*  ♦?t*u'' 

prio^-^'al;  and,  third/y,  that  a  petition  or  right  couid  ?««*  I«««   f"**   «"<*   good.  behevinK  that  he 

*nt  s^jr       '  ^  '    J  ^    ^  V    •  I  A  t  J  ^  has  a  nsht  to  do  so,  and  deals  with  them  in  sudi  a 

^t^*^  maintained  to  recover  unliquidated  ehmages  for  »*«««»**»"';*"  ^"  »"»»»"*  »*^«*"  """  rnu        •*   i 

a  /rei»»^  way  tnat  they  cannot  be  restored.    They  cited 

iT'^^^'  Ku^Hmk  y.  Nutting,  7  C.  B.  797 ; 

^^^  ^«ras  a  x)etition  of  right,  the  suppliants  being  Coleman  v.  Hiches,  16  C.  B;  104; 

Tbomo^   Tobin  and  James  Aspinal  Tobin.     The  Cwr.adv.vulL 

foppli^Uts  were  shipowners  and  merchants  at  Liver-         -     .,  «^     ,^        /„  -r  i  «       j  ^i.    •  j 

pool,  and  for  several  years  had  been  engaged  in  the  ,-^f "'  30.— Erlb,  C.  J.  now  deUvered  the  judgmrat 

Mnc2Ltx  trade.    In  1860  they  purchased  at  Loando  ^f  *»*?  court.-In  this  case  the  supphant  has  pc^- 

St  Paiu,  on  the  coast  of  Africa,  the  Mary  and  Isabel,  tioned  for  the  amount  of  damages  sustained  by  him 

a  pwkot  boat,  since  caUed  the  Bitannia,  for  the  ^«>m  the  loss  of  his  vessel,  and  by  the  d«nun«  to* 

convey^ance  of  their  merchandiso  to  and  from  their  ^  petition,  the  following  facts  are  admitted  >- 

•twehoiucs  and  factories  on  the  said   coast.     It  That  the  vessel  was  seized,  as  being  ragaged  m  Hie- 

^^  ttot  registered  when  purchased  as  a  British  ship,  »^a^®  trad^  by  Captam  Douglas ;   that  he   com-- 

neither  wm  it  intended  to  be  brought,  and  never  manded  a  ship  of  Her  Majesty,  wid  was  employe* 

wai  brought  by  them,  after  they  so  purchased  it,  to  ^9^  the  suppression  of  the  sUve  trade,  according  to 

^y  British  port  or  pUco  where  it  could  be  registered  ^he  statutes  relating  thereto ;  that  the  vessel  of  V^ 

"  *  British  ship,  and  never  was  so  registered,  and,  supphant  was  afterwards  dwtroyed  by  him  hi  tiie 

«>M^uently,  after  the  time  of  iU  being  so  seized  supposed  performance  of  his  said  duties,  and  th^ 

"d  dentroyed  as  thereinafter  mentioned,  it  was  not  ^he  "w^  vessel  was  not,  at  the  time  it  was  so  adzed. 

^^teted,  and  had  no  right  to  a  national  flag.    It  ^^^  destroyed,  m  any  way  engaged  in  the  daw 

w  thenaUeged,  that  this  vessel,  hiden  with  a  cargo  *n^^»  ^'Jj?^^®  *2  P^  Proceedings  as  if  it  had  been 

«f  POm  oil  and  iod  African  planks,  which  were  not  so  engaged.     This  statement  shows  a  wrong  for 

•Pwe  punkg  fitted  for  being  laid  dowa  as  a  second  which  an  action  might  he  by  the  suppliant  agahist 

« '^ve  deck  within  the  meamng  of  the  Act  for  the  Captam  DougUs ;  but  we  are  of  opinion  Uiat  it 

™PP*^easion  of  the  SUve  Trade,  arrived  at  a  phuje  does  not  show  a  complwnt  in  ren>e^  of  which  a 

^^  Cabendo,  on  the  said  coast,  in  Aug.  1862rand  Ppt»*»o'*  <>^  nght   can  be  mamtained  against  the 

^^  there,  on  the  20th  Sept.  1862,  she  was  seized  at  Qnccn,  and  for  this   opinion   we  rely   on   three 

i!««««l  engaged  in  the  sUve  trade  by  and  under  the  grounds :   Firstly,  that  Captain  Douglas,  m  seizing; 

^^  of  CaptDouglas,thenbeingcommanderof  Her  the  vessel,  was  not  actmgm  obedienceto  a  command. 

JJ»je«ty*s  ship  J^ir,  and  employed  under  the  au-  of  Her  Majes^,  but  in  the  supposed  performance  of 

ii!T^t/of  herMajesty  for  the  suppression  of  the  sUvo  »  duty  imjwwd  upon  him  by  Act  of  ParUament ; : 

^>  and  on  the  alleged  ground  that  she  was  not  in  secondly,  if  it  be  assumed  that  he  was  an  agent 

tft  Htate  for  a  voyage  to  St.  Helena,  being  the  place  emi^oyed  by  the  Queen  to  seize  vessels  enpiged  in 

^'^U^  Her  Majesty's  dominions  to  which  she  ought  the  slave  trade,  that  he  was  not  acting  within  ^ 

to  have  been  taken  for  the  purpose  of  being  brought  ?«>Pe  of  this  authonty  m  s«zing  a  ship  not  ^gaged 

?  •^indication  in  the  Vice-Atoiralty  Court  there  V)  the  shive  trade,  and  for  that  reason  did  not  make 

^«»«^hing  the  said  seizure  as  aforesaid.  She  was  after-  ^"  P'^^P^  ^*?^f  ^^'  *  *^»"^,  Z^,  ^??* 

!?^  together  with  the  oU  and  other  property  of  authority  from  that  principal;  and  thurdly,  that  &i 

^•xippSmts,  burnt  and  destroyed  by  the  saiTclpt.  Petition  of  nght  cannot  be  mwntained  to  recow 

?^««rT5at  the  said  vessel  was  not  at  that  time  nnliqmdated  damages  for  a  tr^pass.     As  to  the  ; 

^^y  way  engaged  in  the  sUve  trade,  or  liable  to  J^t  ground,  if  the  vessel  of^  supphants  had' 

lie  Condemned.  ^^^^  lawfully  seized,  Captam  Doughis  would  hare 

.llOs  petition  having  been  demurred  to  on  behalf  performed  a  duty  imposed  upon  him  by  the  sUtnte 

of  the  Qrown.  **  ^^^-  *»  ^  ^^^»  *•  ^^  enacting  that  vessels  engaged 

^  in  the  slave  trade  shall  be  sei:^  by  the  commandera 

1)ie  Attorney*  General  (the  Solicitor' General,  I^inn,  of  ships  of  Her  M&^eilly  \  wA^Jl^Obss^^^NXNaNj^m^' 

Y-C^and  Tfesf  with  hinO  now  Ai»pettred  in  support  in  law  that  Vie  "vaa  v^f^voLM^  \ft  ^^  ^^^  ^»^ 
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ordered  to  the  station  and  emi^ovcd  by  the  Queen, 
still  wc  think  that  the  duty  which  he  had  to  perform 
in  relation  to  the  slave  trade  was  not  created  by 
command  of  the  Queen,  nor  would  he  have  been 
doing  an  act  which  the  Queen  had  commanded  if 
the  seizure  had   been  made  lawfully   under   the 
atatute.    The  allegations  on  the  record  show  that 
the  seizure,  although  intended  to  be  in  accordance 
with  the  provisions  of  the  statute,  was  unlawful, 
"because  not  authorised  thereby.   They  further  show 
that  the  vessel  was  not  seized  for  the  purpose  of 
making  it  tiie  property  of  Her  Majesty,  and  if  law- 
fully seized  it  would  not  have  been  in  the  possession 
of  Her  Majesty.    But  under  sect.  44  the  captors  had 
the  duty  of  taking  it  to  the  Vice-Admiralty  Court 
for  condcnmation,  and  if  condemned,  the  captors 
were  bound  to  sell  and  divide  the  proceeds  of  the 
sale;    and  it  could  not    be  till  after  these  con- 
tingencies had  happened  and  the  sale  had  taken 
place,  that  the  interest  of  the  Crown  in  a  share  of  the 
proceeds  of  the  sale,  according  to  the  statute,  would 
commence,  and  under  .sect.  55  the  captors  would 
have  been  liable  to  a  judgment  against  them  in  that 
court  for  damages  and  costs,  if  they   had    been 
found  to  be  in  the  wrong.    Thus,  as  Capt.  Douglas 
would  not  have  been  an  agent  of  the  Crown  if  he 
had  lawfully  seized  and  kept  the  vessel,  under  the 
statute,  still  less  ought  he  to  be  held  to  be  such 
agent  in  seizing    and    destroying   it   unlawfully. 
Secondly,  if  it  bo  assumed  that  Capt.  Douglas  had 
authority  from  the  Crown  to  seize  all  ships  engaged 
in  the  slave  trade,  so  that  tiio  seizure,  if  lawful, 
would  have  been  made  by  him  in  the  capacity  of 
agent  for  the  Crown,  still,  if  he  seized  a  ship  not 
engaged  in  the  slave  trade,  be  would  not  act  within 
the  scope  of  that  authority,  and  would  not  make  his 
principal  liable  for   that   wrong.    Tlius,  where  a 
warrant  was  granted  by  the  Secretary  of  State  to 
aTOirehend  the  author  of  the  North  Briton^  and  the 
deft,  upon  good  ground  of  suspicion,  appreliendcd 
the  pit.,  who  proved  that  he  was  not  the  author ; 
the  deft,  was  held  not  to  have  acted  in  obedience  to 
that  warrant,  and  to  be  re8{)on8ible  without  a  justi- 
fication therefrom:  (JMoney  v.  XrticA,  3  Bur.  1742.) 
It  is  unnecessary  to  cite  authorities  to  show  that 
the  agent  cannot  make  the  principid  liable  for  an 
act  done  beyond  the  scope  of  his  authority.    The 
general  rule  is  not  disputed.    But,  the  claim  of  the 
suppliant  to  hold  the  Queen  liable  for  the  act  of  a 
captain  in  Her  Majesty's  navy  was  rested  upon  a 
supposed  analogy  between  the  relation  of  servants 
to  masters  and  of  bailiffs  to  sheriffs  on  the  one  hand, 
and  the  relation  of  persons  in  Her  Majesty's  service 
to  the  Queen  on  the  other  hand ;  so  tliat,  as  a  master 
is  liable  for  any  wrong  done  by  his  servants  in  the 
course  of  their  employment  in  his  service,  and  a 
sheriff  is  responsible  for  any  wrong  done  by  his 
under-sheriff  or  his  bailiffs  in  the  course  of  i)er- 
forming  the  duties  of  the  shrievalty,  so  the  Queen 
ought  to  be  held  responsible  for  any  wrong  done  by 
a  captain  of  the  nai'y  in  the  course  of  his  employ- 
ment.   It  is  unnecessary  to  cite  authorities  for  the 
purpose  of  showing  that  masters  and  sheriffs  are 
so  liable ;  the  law  on  the  subject  is  in  constant 
aprplication.    But,  the  argument  for  the  suppliant 
fans,  because,  in  our  judgment,  there  is  no  analogy 
between  the  relation  of  the  captain  of  a  Queen's 
ship  to  the  Queen,  and  iJie  relation  of  servant  to 
master  or  bailiff  to  sheriff,  so   as   to  create  the 
liability  here  in  question.    The  liability  of  a  master 
for  the  act  of  his  servant  attaches  in  the  case  where 
the  wUl  of  the  master  directs  both  the  act  to  be 
done  and  the  agent  who  is  to  do  it.    The  act  of 
the  servant  is  then  held  to  be  the  act  of  the  master, 
and  the  servant  acting  in  the  course  of  his  employ- 
ment is  a  general  agent  on  that  employment,  and 
makes  his  principal  liable  fur  all  that    lie    does 
within  tiie  scope  of  Im  authority  as  such  general 


agent;   and   further,   in   respect   of   all  hit  acti 
within   the   scope   of    that   authority,   they   an 
the  'acts  of    the   principid,   notwithstanding  an^ 
private  arrangement  to  the  contrary  between  thi 
principal   and  such  agent.     This  doctrine  is  fre 
qently  exemplified  in  cases  of  collision  cither  oi 
land  or  water.    The  master  is  liable  for  the  act  o 
the  coachman  employed  by  him  to  drive  his  hones 
whether  he  was  so  employed  for  a  single  drive,  o 
in  constant  service,  and,  notwithstanding  the  order 
were  to  drive  slowly  and  on  the  profier  side,  am 
the  coachman  drove  fast  or  on  the  vrrong  side,  tb 
master  is  held  responsible  upon  the  ground  that  b 
has  put  the  servant  in  his  place  to  ])erfomi  a  ser 
vice  ordered  by    himself,  and  over  which  he  ha 
absolute  control  at   all  times.     It  is  needless  t< 
cite  the  cases  showing  where  the  liability  attaches 
but  we  refer  to  some  classes  of  decisions  in  whici 
the  limits  of  the  liability  are  defined  inordertoshov 
that  the  analogy  supposed  by  the  suppliant  due 
not  exist.     AVhen    the  duty  to    be  pwformeil  i 
imposed  by  law  and  not  by  the  will  of  the  partj 
employing  the  agent,  the  employer  is  not  liable  fo! 
the  wrong  done  by  tlie  agent  in  such  employment 
On  this  principle  it  lias  been  declared  tliat  '*superiu: 
public  officers  such  as  the  Postmaster-Generat  thi 
Lords  Commissioners  of  the  Treasury,  the  Com- 
missioners of  Customs  and  Excise,  the  Auditors  o: 
the  Exchequer  and  the  like,  are  not  responsible  foi 
the  negligence  or  misconduct  of  inferior  officers  ir 
their    several  departments,    though    the    superioi 
officers  appointed  them  and  had  the  power  of  dis- 
missing them."    See  Whitjidd\.  Jjanl  UDtapttnctr 
Cowj).  754.   So  also  unpaid  trustees  appointed  undei 
Acts  of  Parliament  for  local  purposes  emi)loyin{i 
men  to  perform  a   public  duty  are  exemx)t  from 
some  of  the  responsibility  which  is  incurred  bj 
the  employer  of  men  to  work  for  his  own  interest 
{SuiUm  V.  Clarh,  (>  Taunt  29  ;  Baker  v.  Unrri^  A 
M.  &  S.  26;   and  Duncan  v.  Findlater,   6  C.  &  F 
903.)    So  also  the  ca]>tain  of  a  ship  employing  i 
pilot  is  not  responsible  for  damage  caused  by  th( 
ship  when  under  the  control  of  the  pilot,  fur  th( 
pilot  performs  a  duty  imposed  by  Act  of  Parlia 
ment,  and  is  not  under  the  control  of  the  captain 
(^Lureif  V.   Ingram,    6    M.    &    W.    302.)       So    th« 
employer  of  a  licensed  drover  whose  helper  causet' 
damage  is  not  responsible,  because  the  drover  has  f 
distinct  calling  and  a  duty  imposed  by  law,  and  the 
heljier  was  the  servant  of  the  driver :  {Millitjan  v 
1  Vedtje,  1 2  A.  &  E.  737.)  Furthermore,  where  the  ageni 
is  not  appointed  by  the  will  of  the  employer,  sucl 
employer  is  not  responsible  for  the  wrong  done  by  th< 
agent.    Thus  the  employer  of  a  contractor  to  per- 
form a  contract  for  work  by  himself  and  his  work- 
men is  not  responsible  for  the  contractor's  workmen 
as  he  did  not  choose  them :  {Rtndle  v.  London  luu, 
North- Western  Railway   ChmjHiny,  4  Ex.  244.)     S( 
the  hirer  of  horses  to  be  driven  by  the  coachman  ol 
the  horse  letter  is  not  responsible  for  that  coach- 
man   for  the    same  reason:   {Laugher  v.   Pointer^ 
5  B.  &  C.  547 ;  Quarman  v.  Burnett,  6  M.  &  W.  400.; 
Furthermore,    where   the   wrong  is   done  in   the 
performance  of  an  act  by  the  servant  which  the 
master  has  not  directed,  the  master  is  not  responsible. 
Thus,  where  the  coachman  had  driven  his  master « 
carriage    to    the    stable,    and    then    drove    out 
again  for  a  purpose  of  his  own  without  his  niastcr^e 
order,  and  contrary  to  his  duty,  and  in  so  driving 
caused  damage,  the  master  was  not  responsible. 
The  drive  was  not  by  his  onler,  and  he  therefore  was 
not  driving  by  the  hand  of  his  servant :  (^Mitrhelty, 
Crasstoelier,  13  C.  B.  237.)    Upon  this  review  of  the 
cases  wc  think  that  the  supposed  analogy  between 
the  relation  of  the  Queen  to  a  captain  in    Hex 
Majesty's  navy,  and  the  relation  of  a  master  to  ■ 
servant  fails  in  tlie  following  res]XH:ts :    First,  that 
the  Queen  docs  not  appoint  a  aiptain  to  a  ship  by 
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her  own  mere  will  as  a  maater  chooses  aservantjbut 
through  an  officer  of  state,  responsible  for  appointing 
a  num  properlj  qualified ;  and,  secondly,  that  the 
vill  d  &&  Qoeen  alone  does  not  control  the  conduct 
of  the  captain  in  his  movements,  but  a  sense  of  pro- 
fesdonal  duty ;  and,  thirdly,  because  the  act  com- 
plained of  was  not  done  by  order  of  the  Queen,  but 
hy  reason  of  a  mistake  in  the  path  of  duty.    Then, 
withreipcct  to  the  supposed  analogy  to  the  responsi- 
bili^  of  the  sheriff  for   his    under-sheriffs  and 
bailiffs,  we  think  we  need  not  distinguish  it  further 
than  by  laying  that  the  sheriff  is  imdcr  responsi- 
bility which  is  peculiar  to  that  office.    Theunder- 
ahenff  ia  a  general  agent  for  the  sheriff  in  respect  of 
the  doties  of  the  shrievalty  in  the  fullest  extent, 
▼ith  the  unusual  power  for  a  deputy  to  appoint  a 
deputy,  and  make  the  principal  responsible  for  every 
set  of  a  bailiff  done  under  a  warrant  issued  by  the 
under-sheriff ;  and  as  wo  do  not  suppose  that  the 
-suppliant  would  place  any  real   reliance  on  the 
responsibility  of  the  sheriff  for  his  bailiff,  as  of  itself 
establishing  the  responsibility  of  the  Queen  for  every 
party  employed  in  the  administration  of  Govern- 
ment, we  do  not  say  more  on  the  point  than  that  on 
these  two  narrower  grounds  our  judgment  is  for  the 
Crown.    On  the  third  ground  above  mentioned, 
samely,  that  a  petition  of  right  cannot  be  main- 
tained to  recover  unliquidated  damages  for  a  tres- 
pass, our  judgment  is  also  for  the  Crown.     The 
complaint  is  of  a  wrong  done  in  destroying  a  ship, 
and  the  claim  is  for  danuigcs,  the  same  as  might 
hare  been  awarded  if,  instead  of  a  petition  of  right, 
an  action  of  trespass  had  been  brought  against  the 
^"Cfpasfier.     For  the  purpose  of   showing  that  a 
petition  of  right  cannot  be  maintained  for  this  com- 
I^  we  propose  to  refer,  first,  to  the  principle  that 
^Sovereign  cannot  be  guilty  of  a  wrong,  and  so 
^>ipot  be  made  liable  to  pay  damages  for  a  wrong  of 
^^  he  cannot  be  guilty ;  and  then  to  the  authorities 
•aJch  show  where  a  petition  of  right  will  and  will 
»<  lie,  premising  that  the  statute  23  &  24  Vict. 
J-  35  alters  only  the  form  of  procedure  to  be  adopted 
°7  suppliants  resorting  to  a  petition  of  right,  and 
^  not  alter  the  law  relating  to  the  subjects  for 
J^  the  petition    can   be  maintained,  it  being 
^^J?*red  by  sect.  7  that  no  remedy  is  thereby  given 
Winch  was  not  before  existing.    The  maxim,  that 
^  King    can   do   no  wrong"  is  true    in    the 
*^  that   he    is    not   liable    to   be  sued  civilly 
J*'  criminally   for  a  supposed  wrong:   that  which 
"^  Sovereign   does  personally  the   law   presumes 
J"^  not  be  wrong ;  that  which  the  Sovereign  does 
^command  to  his  servants  cannot  be  a  wrong  in 
rj^.  Sovereign,  because  if  the  command  is  unlawful 
'^  is  in  the  law  no  command,  and  the  servant  is 
r^^nsible  for  the  unlawful  act,  the  same  as  if  there 
^•^J*^"^  °®  command.    Lord  Hale  says :  "  The  law 
'"''^•wnes  the  King  will  do  no  wrong,  neither,  indeed, 
*^^  do  any  wrong,  and,  therefore,  if  the  King  com- 
?***>d  an  unlawful  act  to  be  done,  the  offence  of  the 
JJ^tniment    is    not  therefore  indemnified.     But, 
^^h  the  King  is  not  under  the  coercive  power  of 
^  ^w,  yet  in  many  cases  his  commands  are  under 
^^  directive  control  of  the  law,  which  consequently 
?**^  the  act  itself  invalid,  if  unlawful,  and  so 
^^^oers  the  instrument  of   the  execution  thereof 
pJUpxious  to  the  punishment  of  the  law."    Lord 
^Ite  also  says  to  the  same  effect,  in  conmienting 
JJ  the  pro  ceptwn  Regis  in  the  statute  Westminster 
^.(2nd  Inst.   18G):    "The  King  being  a  body 
*^^tick  cannot  command,  but  by  matter  of  record, 
^  proKipit  and  lex  prcBcipit  are   all  one ;   for  the 
'^i  must  command  by  matter  of  record,  according 
^  the  law ;"  and  he  adds :  "  Markham  said  to  King 
*«^.  rv.  that  the  King  could  not  arrest  any  man  for 
J^don  of  felony  as  any  of  his  subjects  might, 
J<*ause  if  tlie  Kinj;  <lid  wrong  the  party  could  not 
hare  his  action.    If  the  Kin^r  comni&nd  mo  to  arrest 


a  man,  and  I  do  arrest,  he  shall  have  his  action  for 
false  imprisonment  against  me,  albeit  he  was  in  the 
King's  presence ;"  and  he  adds  Bracon  says :  "  Nihil 
aliud  Rex  potest  quam  quod  de  jure  potest."  To  the 
same  effect  is  drd  BL  24G :  "  The  King  can  do  no 
wrong,  which  antient  and  fundamental  maxim  is 
not  to  be  understood  as  if  every  transaction  by  the 
Government  was  of  course  just  and  lawful,  but 
means  only  two  things :  first,  whatever  is  excep- 
tionable in  the  conduct  of  public  affairs  is  not  to 
be  imputed  to  the  King,  nor  is  he  answerable  for  it 
personally  to  his  people;  for  this  doctrine  would 
destroy  the  constitutional  independence  of  the 
Crown ;  and,  secondly,  that  the  prerogative  of  the 
Crown  extends  not  to  do  any  injury."  This  maxim 
has  been  constantly  recognised,  and  the  notion  of 
making  the  King  responsible  in  damages  for  a  sup- 
posed wrong  tends  to  consequences  that  are  dearhr 
inconsistent  with  the  duty  of  the  Sovereign.  We 
come  now  to  the  authorities  showing  where  the 
petition  of  right  ¥rill  and  will  not  lie.  We  pass  the 
class  of  claims  founded  on  contracts  and  grants 
made  on  behalf  of  the  Crown  with  brief  notice, 
because  they  are  within  a  class  legally  distinct  from 
wrongs.  In  the  Bankers'  case,  ll  State  Trials,  83, 
Lord  Somers  so  treats  them,  giving  various  instances 
of  petitions  foe  money  on  accoimt  of  wages,  and 
work,  and  debts,  and  goods,  founded  on  contract,  and 
he  makes  no  allusion  to  a  claim  against  the  King  for 
damages  for  a  wrong.  We  pass  from  the  class  of  daims 
on  contract  in  all  systems  of  law  distinguished  from 
claims  found  on  wrong,  and  proceed  to  the  more 
numerous  class  of  claims  where  petitions  of  right 
have  been  brought  in  respect  of  property  either 
wrongfully  taken  on  behalf  of  the  Crown  or  wrong- 
fully withheld.  As  a  general  principle,  property 
does  not  pass  from  the  subject  to  the  Crown  with- 
out matter  of  record.  In  the  time  of  feudal 
tenures  rights  in  property  accrued  to  the  Crown  on 
very  many  occasions,  and  officers  had  the  duty  of 
enforcing  the  rights  of  the  Crown.  The  right 
accrued  on  some  of  the  occasions  by  matter  of 
record,  and  on  other  occasions  powers  existed  for 
making  the  right  matter  of  record  by  office  found. 
The  officer  seized  or  justific<l  seizure  under  these 
records,  and  their  right  to  seize  was  a  subject  of 
frequent  contest,  tried  either  by  petition  of  right, 
or  monstrans  de  droits  or  traverse  of  the  office  found. 
It  has  been  said  that  the  petition  of  right  took  its 
origin  under  £dw.  I,  and  was  substituted  for  a 
pracipe  against  the  King ;  and  it  has  been  suggested 
that,  if  tiie  fact  were  so,  it  would  indicate  that  an 
action  lay  against  the  King  where  it  would  lie 
against  a  subject,  that  is,  where  a  pnecijte  might 
issue.  But,  in  our  opinion,  the  point  relates  to  pro- 
cedure only,  and  not  to  the  law  of  right,  and  there- 
fore is  not  material  on  the  present  inquiry.  The 
authority  for  the  notion  is  found  in  Fitz.  placit.  8,  in 
the  22  £dw.  3.  A  petition  of  right  had  been 
referred  to  Parliament,  and  the  Parliament  ended, 
and  it  was  decided  that  the  petition  of  right  was 
thereby  brought  to  an  end  also.  At  the  end  of  the 
placitum  containing  this  decision,  Fitzherbert  adds: 
*  Et  f uit  dit  qu'  en  temps  lo  lioi  Henry  et  devant 
le  Roi  fuit  implede  come  tous  autres  homines, 
Edward  Hoi  son  Fitz  ordeign  que  homines  sue  voit 
versus  Hoi  per  pcticion  mes  unques  Hoi  ne  seriot 
adjudge  sinon  per  cux  meines  et  lour  justiciariis.** 
I  had  better  read  it  in  Englisli,  though  I  have  set  it 
out  in  French:  ^^  And  it  was  said  that  in  the  time  of 
King  Henry  (*,the  King  was  implcdcd  as  every  other 
common  man,  but  Edward  King  his  son  ordained 
that  men  should  sue  against  tlie  King  by  petition, 
yet  the  King  should  not  be  adjudged  but  by  them  and 
this  justicia."  To  this  we  subjoin  a  counter  autho- 
rity from  Brostali  Petition,  placitum  12,  c.  24, 
Etlw.  3,  where  Wilby,  ^vKakvivv:,  ol  At  ^l\l\ftVk.vw%fiKs«k 
cases,  and  a  traxcisvi  vii  o«ivi<i,  Vcv  ^Wivix*^^^  ^Ji3:s.\.  ^a^"^ 
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luiera  tel  brief  precipe  Hcnrie  rcgi  An^lise  in  lieu  of 
that  which  is  now  given  by  the  prerogative."  To  this 
dictum  of  Wilby,  Brooke,  C.  J.  adds :  *^  Quaere  de 
tiel  brief  car    vidctur  quod    unquam    fuit  car  Ic 
Boi  nepoit  cscrirc   ne  countemiaund  lui  mesme." 
If  it  was  necessary  to  decide  whether  the  subject 
had  a  right  to  proceed  by  a  settled  form  of  writ 
called  a  *^processe"  against  the  King  before  the 
jietition  of  right  was  introduced  by  PMw.  I.,   wo 
should  incline  to  the  negative  for  the  reason  given 
by  Brooke,  C.J.,  and  because  before  and  in  the  time 
df  Edward  I.  the  rights  of  the  people  were  deriving 
their  origin  after  the  conquest  from  grants  by  Koyal 
Charters,  and  were  in  the  course  of  gradual  extcn- 
sion,    by  confirmations  of    charters  and  by  such 
statutes  as  the  following,  namely,   *^\arttniU  sujter 
cartas^**  for  enforcing  such  charters,  and  the  Statute 
of    Petitions  of  Edwanl  I.,  which  reciting   "the 
grievance  to  the  folks  who  come  to  the  King  in  Par- 
liament by  the  theory  of  the  petitions  whereof  the 
most  part  might  have  been  despatched  by  the  Chan- 
cellor and  the  justices,  provides  that  all  petitions 
which  touch  the  seal  do  come  first  to  the  Chancellor ; 
and  those  which  touch  the  Exchequer  do  come  to 
"tiie  Exchequer ;  and  those  which  touch  justices  or 
law  of  the  land  do  come  to  justices;  and  those 
which  touch  Jewry  do  come  to  the  Jewry's  justices;" 
and    the  Onlinanco    of    Petitions,    21    Kdw.    1., 
whereby  '*  the  King  ordained  that  all  the  petitions 
whidi  shall  be  delivered  to  them  whom  he  has 
assigned  to  receive  them,  shall  be  all  at  once  well 
examined,  and  that  those  which  touch  in  Chancery 
be  set  in  one ;  and  those  that  touch  the  Exchequer 
in  another  place ;  and  so  with  those  that  touch  the 
justices ;  and  those  which  be  before  the  King  and  his 
council  severally  in  another  place."    From  these 
statutes  and  ordinances  it  is  clear  that  many  com- 
^aints  were  disposed  of  by  personal  application  to 
the  King  in  Council,  and  it  is  not  probable  that  the 
subject  should  have  a  defined  light  to  a  writ  against 
the  King  when  the  rights  between  subject  and  sub- 
ject and  the  writs  for  enforcing  them  were  in  an 
unsettled  state.    But  whatever  was  the    form  of 
procedure,  the  substance  seems  always  to  have  been 
the  trial  of  the  right  of  the  subject,  as  against  the 
i^ht  of  the  Crovm,  to  property,  or  an  interest  in 
property,  which  had   been  seized  for  the  Crown, 
and  if  the  subject  succeeded,  the  judgment  only 
enabled   him  to  recover  possession  of  that  spe- 
cific  property,  or   the  value   thereof,   if   it   had 
been  converted  to  the  King's  use.    The  form  for 
tiying  this   question   has    gone    through    several 
dianges :    Traverse  of  Ofilce  found,  Monstrance  de 
Droit,  and  Petition  of  Bight  were  the  forms  in  most 
frequent  use.    Amendments  of  the  procedure  were 
made  by  the  statutes  84  Edw.  3  and  BG  £dw.  3,  and 
2  Edw.  4,  allowing  many  questions  to  be  raised  by 
traverse  in   cases  where  theretofore  a  petition  of 
right  was  neces8ar>',  and  much  learned  discussion  is 
to  be  found  in  the  books  relating  to  the  use  of  these 
different  forms.    Lord  Coke  has    much   learning 
thereon,  both  in  his  commentary  on  these  statutes, 
for  substituting  "traverse"    for    "petition,"  2ud 
Inst.  G8,  and  in  his  judgment  in  the  case  of  the 
Saddler^    Company,  4    Rep.   58.     In    Conlmjshy   v. 
Malhns,  Cas.  temp.  Hen.  8,  Keilway  184,  all  the 
judges  give  separate  judgments  of  much  research,  to 
the  effect  that  a  monstrance  de  droit  was  wrong  in 
that  case,  and  that  the  pits,  ought  to  have  had  a 
petition.    The  form  of  proceeding  was  much  con- 
sidered, for  the  reporter  adds  that  the  Chancellor 
gave  judgment  for  an  mnoreas  manus  without  the 
advice  of  any  justice  or  King's  Counsel:  "et  hoc 
contra  legem  ut  dicitur  et  fuit  dit  qu'il  ccs  que 
I'oflkse  fuit  trove  par  le  faux  subtillite  de  Sir  llichard 
Cmpson  et  Dudeley,  en  le  temps  de  Tauter  Boy  les 
onenx  fneront  les  hauts  et  cruels  approvers,  &c." 
-6  Hie  BitnA-ers*  case,  14   State   Trials  GO,   Lord 


Somers  has  made  an  elaborate  collection  of  learning 
relating  to  the  form    of   proceeding   against   the 
Crown,  and  adjudged  that  a  petition  of  right  was 
the  proper   form  for  recovering   payment   of   an 
annuity  granted  by  the  Crown.    The  subject,  there- 
fore, has  been  amply  considered:   the  authorities 
are  abundant,  and  wc  refer  to  them  as  establishing 
strongly  the  negative  proposition  that  a  petition  oi 
right  does  not  lie  to  recover  damages   from   the 
King  for  a  mere  wrong  supposed  to  have  been  done 
by  him.    Not  a  single  instance  of  a  recovery   of 
such  damages  from  the  King  has  been  cited.    The 
force  of  this  negative  evidence  is  increased  by  many 
considerations.       The    occasions    for    using    tte 
remedy,    if     it    existed,    were    frequent.       The 
right  to  seize   the  property  of   men   either   out- 
lawed or  attainted,  or  heirless,  would  be  certain  to 
lead  to  contested  claims  from  its  unlimited  extent. 
It  is  probable  that  wrong  would  be  done  by  the 
King's  officer  enforcing  such  a  right  from  its  un- 
defined limits,  and  it  is  clear  that  wrongs  were  so 
done  from  the  provisions  made  for  giving  redress. 
As  early  as  Edward  I.,  in  the  statute  Westminster, 
2nd  articuli   siqyer  cartas,  c.  18,    is  an  enactment, 
making  escheators^  liable  for  any  wrongs  they  may 
do  in  seizing  for  the  Crown,  and  in  case  of  their 
inability  to  pay,  giving  recourse  to  the  superior 
escheator ;   and  in  chapter  19  is  an  enactment  that, 
after  a  judgment  of  restitution  in  case  of  a  wrongful 
seizure,  all  the  issues  and  profits  between  the  seizure 
and  the  restitution  should  be  fully  restored.    Lord. 
Coke,  in  his  comment  on  this  chapter,  says :  "  Issues 
meant  profits  not  paid  over ;  but  money  once  in  tile- 
King's  coffers  shall  not  be  restored."    It  is  likely 
that  such  a  rule  would  not  prevail  if  the  question 
arose  now,  but  we  refer  to  it  as  showing  an  im-*- 
probability  of  paying  unliquidated  damages  for  a 
wrongful  seizure,  when  the  restitution  of  the  profita 
made  by  the  wrong-doer  is  so  imperfectly  enforced.*^ 
Throughout  these  enactments  no  mention  is  made  of 
a  remedy  against  the  King  for  compensation  in 
damages.    Against  him  the  redress  to  bic  obtained  is- 
restitution  oi3y.    If  damages  are  sought  they  are  to^ 
be  obtained,  if  at  all,  from  the  officer  who  did  the 
wrong.    Where  the  question  raised  by  a  demurrer 
to  a  petition  of  right  was  whether  the  Crown  waa< 
responsible  for  negligence  in   servants  employed 
under  the   Crown,   whereby  damage  was  cau^d. 
Lord  Lyndhurst  decided  in  the  negative:    (^Lord 
Canterbury  v.   The  Attorney- General,   1  Phil.   321.) 
His  words  are :  ''  For  the  personal  negligence  of  the 
Sovereign,  neither  this  nor  any  other  proceeding  can 
be  obtained.    Upon  what  grounds,  then,  can  it  be 
supported  for  acts  of  the  agent  ?    If  the  master  is 
answerable  on  the  principle  ^i  facit  per  aiium  facit 
per  se,  this  does  not  apply  to  the  Sovereign,  who 
cannot   be   required   to    answer    for  his  personal 
acts.    If  the  master  is  responsible  by  reason  of  his 
negligence  in  retaining  a   careless    servant,    this 
principle    does    not  apply    to    the    Soi'creign,  to 
whom    negligence   cannot   be   imputed.       As    to- 
damages  done   by  ships  of  war,  the   commander 
is    not    responsible    for    damage    done    by   one 
of  the   crew  without  his  participation.     But,    if 
the  principle  now  to  be  contended  for  be  correct, 
the   negligence    of    the    seaman   in   the    service 
of  the  Crown  would  raise  a  liability  in  the  Crown 
to  make  good  the  damage  which  might  be  enforced 
by  a  petition   of  right."    He  then  refers   to  the 
authonties  and  discusses  Gerveis  de  CHfton's  case 
after  mentioned,  and  decides  that  the  petition  of 
right  could  not  be  maintained.    So  also  where  the 
chief   officer  of  the  marine  at    Calcutta  made  an 
order  against  employing  the  steam-tug  of  the  pit., 
and  thereby  caused  loss,  it  was  held  upon  appeal 
that  no  suit  could  be  maintained,  for  reasons  not 
here  relevant;  but  in   disposing  of   the  question, 
whether  the  deft,  below  coidd  justify  a  wrong  under 
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the  order  of  the  Supreme  Government,  the  Court 
UT8,  p.  237 :  *'  If  the  act  which  he  did  was  in  itself 
YTODgfal  as  against  the  pits,  in  the  court  below,  and 
jatidoced  damage  to  them,  they  must  have  the  same 
lemedy,  by  action,  against  the  doer,  whether  the 
act  was  his  own  spontaneous  and  unauthorised,  or 
whether  it  were  done  by  the  order  of  the  superior 
power.  The  civil  irvesponsibility  of  the  supreme 
power  for  tortious  acts  could  not  be  maintained  with 
any  show  of  justice  if  its  agents  were  not  per- 
wnally  liable  for  them :"  (Ilogers  v.  Rnjendro  Dutt,  13 
Moo.  P.  C.  236.)  For  an  example  of  the  liability  of 
the  officer  in  the  employ  of  the  Crown  for  damage 
cwued  by  him,  we  refer  to  the  case  of  Medrazo  v. 
Wiki,  3  B.  &  Aid.  353,  where  the  captain  of  a 
man-of-war  destroying  a  Spanish  slave-ship  wrong- 
folly,  but,  as  ho  believed,  in  performance  of  his 
duty,  was  held  to  be  liable  to  the  Spanish  owner 
for  damage  to  the  amount  of  20,000£  When  the 
daim  was  for  a  sum  of  money  alleged  to  have  been 
ipedfically  appropriated  to  the  suppliant,  and  the 
wjcction  was  made  that  a  petition  of  right  was 
not  maintainable  for  such  a  claim,  the  court  did 
not  decide  against  the  suppliant  on  this  point,  be- 
canae  it  had  many  clear  grounds  of  judgment 
agunst  him  on  other  points.  On  this  point  the 
Court  says :  "  Considering  the  length  of  time  that 
has  expired  since  anything  has  been  practically 
done  in  a  petition  of  right,  the  imperfection 
<tf  all  the  authorities  and  the  obscurity  that  hangs 
OTer  this  portion  of  law,  the  course  that  has  been 
taken  (in  hearing  the  case  to  the  end  upon  the 
JKrits  and  upon  form)  can  hardly  excite  surprise, 
iiwdileas  should  it  provoke  censure:'*  {Baron  de 
^iote,  8  Q.  B.  210.)  If  the  court  entertained  so 

I  niiKhibiibt  about  allowing  the  suppliant  to  proceed 
vbendaiming  a  sum  of  money  said  to  be  specifi- 

\  ^.^^  appropriated,  it  probably  would  have  decided 
witboot  hesitation  against  a  claim  for  damages  for 
^'P^Jass.  We  have  said  that  the  suppliant  atlduced 
w  case  in  which  damages  had  been  recovered 
•gJinst  the  King  for  a  wrong.  He  pressed  on  our 
tttention  the  case  of  Conrarl  of  Colenie  to  prove  the 
wotraiy ;  but,  as  we  understand  it,  the  case  has  not 
^t  effect.  There  the  suppliant  had  joined  a  Dutch- 
^D*n  in  sending  a  cargo  of  oats  to  London.  Tliey 
*we  shipped  from  Cornwall  in  the  Dutchman's  ship, 
*»!  when  it  arrived  in  London  war  had  been 
decbred  between  England  and  Holland,  and  the 
•kip  and  cargo  were  seized  as  the  property  of  an 
jpwnv;  but,  as  half  the  cargo  belonged  to  an 
Sogiuhman,  his  petition  for  a  restitution  of  his 
^cty  of  the  oats  would  be  normal.  His 
jlaini  would  l>c  for  a  specific  chattel,  not 
'« damage.  On  the  argument  much  reliance  was 
Pjaced  on  the  case  of  GervcU  tie  Clifton,  p.  22, 
jdw.  3, 12,  and  we  therefore  examine  it  at  length. 
^^  the  suppliant  suggested  that  diveis  trenches 
^  jTUtters  were  made  in  "  Vemi  de  Trent "  by  the 
^lens  of  the  Castle  of  Nottingham,  whereby  his 
«nds  rore  '*  surondis  "  (surrounded  or  inundate<l) 
^  hi8  damage.  This  petition  was  sent  to  the  Chan- 
^llor.  and  by  him  to  an  in<[uisition  in  due  course. 
%  the  inqnest  it  was  found  that  the  suggestion 
*w  true  **et  outre  que  trenches  furent  faits  en 
'^"by  the  wanli?ns,  whereby  the  King  had  built 
"W  mills ;  whereupon  the  suppliant  prescntetl  a 
*cond  petition,  "  priant  restitution  de  ses  damages 
^  lue  ces  soft  redresse.**  This  petition  was  indorsed 
fe  be  sent  to  the  Chancellor  that  he  should  send  it 
*i<I  the  verdict  on  the  inquest  to  the  King's  Bencli, 
*Qd  that  the  justices  there  should  cause  to  come 
More  them  the  wardens,  "qui  ou  son  et  les 
•wjeants  du  Roi"  and  "qu'ils  faisaient  droit." 
"Rie  Chancellor  sent  the  tenour  of  the  verdict 
<nd  an  objection  was  made  that  he  should  have 
Knt  the  Terdict ;  the  pit.  was  directerl  to  bring 
it  if  he  wiifaed  to  pivceed,  and  tbc  wardens  were  I 

/2£ux  CiM^—VoL,  U.] 


discharged  from  further  attendance.  So  the  pn)- 
ceeding  seems  to  have  ende<l.  llie  brevity  of  the 
report  makes  it  obscure ;  but,  as  we  un^Tstand  it, 
the  statement  shows  a  dis]mte  betweoa  the  owner 
of  a  dominant  and  a  servient  tenement  in  respect 
of  the  easement  of  bringing  water  to  a  mill.  The 
petition  seems  to  admit  a  right  to  the  tenement,  but 
complains  of  an  excess  in  the  exercise  of  the  right 
whereby  the  lands  of  the  suppliant  had  been  sur- 
rounded or  inundated,  and  prays  a  restitution  of 
his  damages,  and  that  this  should  be  redressed. 
The  indorsement  that  the  petition  should  be  sent  to 
the  King's  Bench,  and  that  ^he  wardens  for  the 
time  being  and  the  Serjeants  of  the  King^  should 
attend  as  parties  to  the  case,  shows  that  an  'import- 
ant question  of  right  was  in  issue,  for  the  attend- 
ance of  such  person  would  be  Incongruous  if  tlli'e. 
question  was  the  value  of  the  crop  damuged  by  the  • 
water.  The  report  as  it  stands  is  not,  as  we  read  it,  ' 
a  precedent  for  a  claim  of  damages  for  a  wrong,  but 
a  suit  to  try  a  right,  and  whatever  was  the  claim 
nothing  was  decided  in  relation  thereto.  This  view 
of  the  effect  of  the  report  is  confirmed  by  referring 
to  Robert  de  Clifton  s  case,  forty-nine  years  before, 
see  liott  Parliament,  18  Edw.  2,  No.  3,  as  in  Baron  de 
Bode\s  case,  by  Anstcy,  p.  5i).  We  gather  from  this 
record  that  weirs  in  the  Trent  and  watercourses 
thereupon  to  the  Castle  mills,  through  the  lands  of 
the  Clifton  family,  in  Wyleford,  had  been  made  by 
Kobert  de  Tiptof  t,  some  time  warden  of  the  castle, 
probably  in  the  time  of  one  Gerveis  de  Clifton,  to 
whom  llobert  succeeded  as  kinsman  and  heir,  and 
that  turves  had  been  taken  from  the  same  lands 
from  time  to  time  to  repair  and  maintain  the  weir 
and  watercourse.  The  petition  does  not  deny  the 
right  of  the  wanlons  thus  to  act,  but  claims 
comi)ensation,  because  in  the  exercise  of  the 
right  damage  was  done  to  the  land.  In  this 
case  also  nothing  appears  to  have  been  decided,  but 
the  question  to  have  been  tried,  if  the  case  had  gono 
on,  was  whether  the  suppliant  should  have  some 
compensation  given  him.  The  first  petition  of 
right  by  Kobert  on  his  first  coming  to  the  pn)perty 
is  not  found,  but  the  commission  and  requisition 
founded  thereon  shows  its  nature.  The  commission 
was  to  Whatter  and  Willoughby  on  the  plaint  of 
Kobert,  kinsman  and  heir  of  (^er^'eis  de  Clifton, 
showing  that  the  wanlens  had  made  wcirs  and 
trenches  through  the  meadows  "which  were  of 
(jrervaise,  and  unto  llobert  after  his  death  descen<led 
as  in  one  hand  they  now  exist,"  and  the  Trent 
water  out  of  its  right  and  ancient  course  had  led 
whereby  the  lands  circumjacent  had  oft  times  been 
overflown,  and  have  dug  and  from  day  to  day 
come  to  dig  from  the  said  meadow  turv'ed  for  the 
reparation  of  the  weirs  and  trenches,  so  that  lio 
llobert  the  profit  of  his  meadows  in  ready  will 
doth  lose,  whereupon  he  hath  prayed  relief; 
wherpuix)n  the  King  in  order  that  right  should  bo 
done  wills  to  be  certified  how  many  trenches  and 
weirs  had  l)een  made,  and  in  what  places  the 
water  of  the  Trent  had  been  diverted,  and  what 
damages  to  the  said  Kobert  have  chanced  and  do 
chance,  yearly,  and  what  profits  unto  the  King  and 
his  castle  from  the  trenches  and  weirs  do  yearly 
chance,  and  by  what  wardens  and  out  of  what  cause 
the  trenches  and  weirs  were  made ;  and  so  directs 
an  inciuest  to  be  hehl.  The  return  to  the  inquisi- 
tion shows  that  two  weirs  had  been  made  in  the  Trent, 
and  two  trenches  had  l)een  made  through  the  lands 
of  the  said  meadows,  and  the  Trent  water  thereby 
turned  out  of  its  right  course,  whereby  the  meadows 
have  been  inundated,  and  the  wardens  have  dug 
turves  in  the  lands  for  reparation,  whereby  profits 
have  been  lost,  and  the  damages  which  have  already 
chancwl  to  Kobert  are  \r>f,,  tvwV  A^scwv^v^o^  C^q  ^j^^tVj 
chance  to  the  value  ot  \0K*,  owSlWv^^  %\\n  >>^ax  >Ct«^ 
trenches    and    vrdrs    axci   Xo   \^<i  ^to^x   'Ci"^    ^^ 
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King  and  his  csMle  to  the  value  yeartj  of  SOL, 
for  irithout  ttut  wstercourae  (oar  of  the  milli 
to  grind  up  unabl^  and  that  Itobert  de  Tiptoffl 
made  ttM^Koches  and  vein.  The  aaid  petition  of 
right,  groomed  od  this  commiaiion  and  inquiiition, 
prayed  that  allowance  maj  be  made  unto  the  aaid 
Bobert  of  the  damage!  afureuid ;  and  prajed  the 
taid  Kobert,  if  it  please  the  King  and  hii  council, 
that  the  bailiirick  of  the  houae  Ol  Pcreril  may  be 
aisigned  to  him  in  recompenco  for  hii  aforeaaid 
danugei.  The  indorsement  on  thii  petition  ia 
special,  and  Bhavs  that  an  "important"  interest 
mt  in  dispute.  "  For  that  thii  thing  doth  touch 
the  King  ao  highlj,  and  the  said  inquest  is  but  of 
office,  let  there  be  some  great  men  of  the  King's 
council  aatigned  to  survey,  inquire  and  certify  the 
King."  We  connder  that  the  right  is  not  disputed 
.  either  to  the  vatercouTBe  or  the  turbary,  because 
there  ia  no  complaint  of  trespass  in  digging  the 
trenches  or  the  turves,  but  there  ia  a  hardship  or 
grievance  resulting,  either  from  an  excessive  or 
neglectful  eiercise  of  the  right,  whereby  an  over- 
flow with  damage  was  caused,  for  which  the  sup- 
pliants seek  compensation.  In  Kobert's  case  the 
bailiwick  of  the  House  of  I'everil  is  the  lecompence 

S reposed.  In  Gervas'  caxe  the  restitution  of  his 
amages,  and  that  the  overflow  may  bo  redressed,  is 
the  subject  of  the  prayer.  In  each  case  the  petition 
is  (or  relief  from  the  exaction  of  servitude  in  excess 
Deyond  the  right  of  the  domtnant  tenant.  So  each 
ia,  in  effect,  a  petition  that  the  King  would  remove 
h^  hand  from  the  property  of  the  servient  tenant  to 
Uie  extent  of  the  excess.  These  cases  should  bo 
read  with  the  remembrance  that  neither  of  them 
advanced  beyond  the  first  stage,  and  in  neither  was 
there  a  trial  of  the  contested  facts,  or  of  the  law 
Applicable  thereto.  There  may  have  been  a  local 
custom  relating  to  Trent  water  within  the  liberty  of 
Nottingham,  or  the  house  of  Peveiil.  We  And  in 
Domesday,  under  the  head  of  "  Nottingham  Boro," 
A  trace  of  a  local  custom  relating  to  the  Trent, 
"Aqua  TrentK  et  via  versus  Eboracum  cnstodi- 
untur  ita  et  si  quis  impedierit  transitum  navium  et 
ai  quis  araverit  vel  fossam  fecerit  in  via  Itegi^  intra 
duas  perticas,  emendare  habet,  per  VII.  tibros.'i 
There  may  have  been  a  grant  by  those  from  whom 
the  pruperty  was  derived  to  the  suppliants.  We 
see  in  Domesday  Book,  under  the  h^id  ol  "  Terre 
Wilhelmi  Peverelt,  in  Nottinghamshire,"  that  be 
held  Wyleford  and  Clifden,  and  a  part  of  Notting- 
ham Boro.  There  may  liave  been  moiety  of  posses- 
lion  severed  when  the  Crown  became  possessed  of 
the  house  of  Peveril,  of  which  Kobert  de  Clifton 
desired  to  obtain  the  l^liwick,  and  the  right  to 
take  the  water  and  the  turves  may  have  been  sub- 
ject to  the  duty  of  making  compensation  for  any 
dainage  caused  by  the  exercise  of  the  right.  We 
refer  to  these  matters  of  conjecture  consistent  with 
the  facts  aa  they  are  stated  in  the  cases,  and  on  the 
review,  we  come  to  the  conclusion  that  principle 
and  authority  coincide  in  showing  that  a  petition  of 
right  lies  not  to  recover  unliquidated  damages  for  a 
mere  wrong,  sjid  that  neither  of  the  cases  at  the 
Chdon's  are  an  authority  for  a  contrary  conclusion, 
and  we  adopt  Lord  L^dhurst's  remarks  aa  con- 
flrmaloiy  of  this  conclusion.  In  Lord  Canlerbary't 
case,  1  FbiL  82,  he  remarks  that  Gtrvai'  case  went 
oft  because  the  tenour  of  the  verdict,  and  not  the 
verdict  itself,  had  been  returned  to  the  Q.  B.,  a 
defect  easily  cured  if  the  claim  could  be  supported. 
but  it  does  not  appear  to  have  been  renewed ;  and 
that  the  complaint  o(  a  similar  grievance  to  the 
same  property,  by  the  wardens  of  Nottingham 
Castle,  in  the  18  Edw.  2,  and  a  prayer  (or  the  favour 
of  an  appointment  to  be  steward,  indicated  that 
the  wardens  had  a  right  to  faring  the  water  to  the 
cmMb  milla,  and  did  what  was  complained  of  in 
exetrite  of  «  n'gbt,  and  tlutl  the  compliunant  was 


demanding  a  right,  but  begging  aome  i 
>unt  o(  a  hardship  suffered  by  him.  T 
reasons  and  authorities  we  would  add  our  o 
that  there  is  good  ground  for  maintainin 
ivhich  we  find  to  be  the  law  on  this  subjei 
L-ach  of  the  Queen's  subjects  who  believed 
lieen  at  any  time,  in  any  reign,  wronged 
iidministration  of  civil  or  military  affairs,  cor 
the  Queen  for  the  time  being  for  the  amc 
which  he  might  estimate  his  damage,  the  ex 
pernicious  result  would  be  grMt.  And  we  i 
■.M  abstract  of  the  petition  of  right,  adduced 
lience  in  Incin  v.  Sir  Gto.  Grti/,  8  Fos.  4  Fin. 
example  of  the  mischief  that  might  arise 
tras  the  law.     By  tliat  petition,  the  suppli 

sought  compensation  for  a  series  lA 
wrongs  in  the  course  of  legal  proceedings  be( 
in  1B81,  wherein  he  was  convicted  uf  a  misde: 
in  represenUng  that  an  assistant-barrister 
>-igned,  and  a  Mr.  Johnson  was  acquitted  in  s 
jntion  for  perjury,  instituted  by  Mr.  Irwir 
wrongs  imputed  were  the  withholding  (n 
juries  certain  letters,  and  the  guilt  of  thoae 
traa  imputed  to  Mr.  Lyttleton,  Lord  Morpi 
Lord  John  Russell,  Secretaries  for  Ireland,  » 
Attorney-General  and  the  Crown  Solicitor  in 
iit  the  time  respectively.  The  question  to  I 
would  have  been,  whether  the  wrongs  wer 
mitted  so  as  to  damage  the  suppliant;  tha 
effect,  to  try,  in  1861,  whether  some  verd 
turned  in  T8M-B  were  right,  and  if  not,  » 
her  present  Majesty  should  compensate  Mr 
for  the  damage  sustained  in  pa)ing  costs, 
being  imprisoned  and  fined,  and  also  in  bein; 
herited  by  his  father,  by  paying  to  him  100,C 
so  much  thereof  as  the  jury  might  deem  it  pi 
give.  Upon  each  of  the  three  grounds  aboi 
tioned  our  judgment  ia  for  the  Crown.  I  o 
say  that  this  judgment,  in  the  result,  has  I 
currence  of  all  my  brethren.  We  adduce 
number  of  reasons,  hut  some  of  them  have 
concurrence  of  my  respected  brother  Willes. 
Judgintnt  for  tht  C 

Friday,  .Voy  27,  I8C4. 

BeKEAFOBU   AMD  OTHERS  V.  MoNTOOMEHII 


SS^  and  ihlpping — jFWer  of  thlpoicntrs  to  la 
what  lA«  DiPiierJ  of  the  goodi  havt  failtd  to  i 
Mtrehant  Supping  Act  Amendment  Act  186 
26  Vict.  r.  67),  I.  67. 

By  sect.  67  of  25  i-  26  Vict.  c.  63,  a-!iic\  t. 
liipoicners,  untfc-  certain  circiimilanca,  to  e 
land  goods  tcUcA  they  haee  iinporttd  from 
parti,  it  it  etiacted  tliat  if  at  any  liine  before  : 
are  landtd  or  unthipped,  the  owner  Ihtrtof  k 
entry  for  thi  bading  and  warehouiim  ihereoj 
particular  icharfor  icarchovM  other  than  thai 
the  Aip  ie  diKAarging,  and  has  offered  and  be 
to  taie  deliverv  thereof,  and  the  shipowner  ho 
to  aiakt  suck  delivery,  and  luu  oho  failtd  at 
ofiueh  offer  to  give  the  owner  of  the  goods  oo 
formation  of  t&  time  at  ichicli  such  goods  on 
livered,  then  the  Aipoutner  shall,  before  lai 
vtahipping  tueh  goods  under  the  power  hereby 
km,  give  la  the  owner  of  such  gaidi,  or  of  tax 
or  wareJbuM  at  last  aforesaid,  tinenlif-fou 
notice  in  writing  of  his  readiness  to  deliver  I 
and  shall,  if  M  bmds  or  unships  the  same 
tuch  notice,  do  to  at  his  ou-n  risk  and  expense 

Held,  that  the  owner  of  goods  does  not,  by  oj 
laix  delivery  of  the  goods,  entitle  himself 
untkr  t&it  enactmtat,  toilea  he  is  in  a  coa 
take  the  goods  if  his  offer  is  accepted: 

I  Htid,  obo,  that  a.  tftipowruer  vha  fails  to  ttoib 
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ofgoodt  wkem  At  owner  of  the  ffood»  ojffers  to  take  left  the  order  with  the  mate  and  went  away.    On 

tkmj  ami  gioea  no  information  of  the  time  at  which  the  2Sth  March  the  hides  were  reached4Uid  part  of 

tin  can  be  delivered^  is  not  excused  from  giving  notice  them  unloaded  at  the  London  Docks.  -  TfnQ  mate 

mttr  tku  mactment  because  no  such  information  was  then  remembered  that  he  had  receired  the  order  for 

tded/br,  landing  at   the  pits.'  wharf,  and  he  produced  it. 

Bk  iiit  count  of  the  declaration  stated :  Jhe  Custom-house  officer  who  was  on  board  told 

nabite«  .Mlitt  the  time  of  the  grieT«icee  hereinafter  Jj*".  ^^  ^^^^^'^Alf'^^  V  '^  v""  ^  "? 

wDtaed  ths  pita  were  owneni  of  gSods,  to  wH,  of  hides,  busmess  to  land  them  at  the  London  Docks  without 

vfitti  *•  meaning  of  the  Merchant  Shipping  Amendment  Act  giving  notice  to  the  owners  of  the  goods.    The  mate 

HHi^wareenritled  as  agents  for  the  ownere  thereof  to  the  applied  to  the  superintendent  of  the  docks  for  direc- 

SES.Sd'i^'S^we^alSri^'^  :S'ts"i2Sr?"  ^lons,  and  was  told  to  unload  the  remainder.    The 

tttovMia  of  a  certain  ehip  called  the  cu^  of  Edinburah,  and  wholc  of  the  hides  were  then  landed,  and  the  dock 

nm  wtttled  to  reoeiTethe  freight,  demurrage  and  other  company  refused  to  give  them  up  to  the  pits,  without 

fiSlam  hi  the  said  ship,  and  that  iMforethe  said  goods  were  house  charges.    The  pits,  paid    this    sum    under 

Smot  nnshipped  they  made  entry  of  the  said  goods  witUn  protest  and  brought  the  present  action  to  recover  it 

AlSMniBg  of  the  said  Act  for  the  landing  and  warehousing  liack 

iffJaXri^  SShSe'^Sf  ?f ^"£r«K  S<it- W  of  the  Me«Aant  Shipping  Act  Amend- 

VHdiseharglng,  and  were  enUtled  and  ready  and  offered  to  ment  Act    1862  (2o  &  26  VlCt.  C.   G3),  enacts   as 

Ijhi  defivery  of  the  said  goods,  of  all  which  premises  the  follows : 

4lli  had  notice.     That  all   things   were  done,  and  had        _.,        ,.  ,  ^    i      _.*  ^  f  1.1    « 

l^tpened  and  existed,  and  aU  times  had  eUpsed  to  entitle  ^  where  the  owner  of  any  g(K)dii  iinported  in  any  ship  from 
•m  10  take  such  delivery,  and  to  land  the  Jaid  goods,  yet  ^^^,  P*Tf  ^^  "»•  ^"^^.P^"^  J*^  to  make  entry 
*i4eftadidnotaUowthemtodosa  That  the  defts.  and  aUjir-  ^^^\''^  haring  made  entry  thereof  to  land  the  sune  or 
«M  whose  duty  U  was  so  to  do  failed  to  make  such  deUvVry,  ^  deU very  thereof  and  to  proceed  therewith  with  all  con- 
st (tiled  at  the  time  of  such  offer  to  give  the  pit  correct  inf of  -  7«°*«o  J  •!»«<>'  ^y  <he  times  severally  hereinafter  mentioned, 
Mloaof  thetimeatwhtehthe  said  goods  could  be  deUvered.  ***f ,  ■^'^"•'i  ^^5***"  ,*'*S7  ^^'  "**  ^^  *"^  J?"?!'*  S® 
Thitwithoat  the  consent  of  the  pits,  the  defts.  landed  and  un-  "^^J^^,  »^  J?«  S??J  *?  **»•  manner,  and  subject  to  the 
iMwed  U»  said  goods  at  a  wharf  or  place  (to  wit)  at  the  conditions  following  (that  is  to  say) : 

l5C  Docks,  o&er  than  the  pita.' wEarfTwhich  had  been  ^J^  «  any  thne  before  the  goods  are  landed  or  uniOilpped 

MMd  iD  the  entry  as  aforesaid,  and  without  giving  to  them,  J»«  "T^l  thereof  has  made  entry  for  tiie  landing  and  ware- 

**|fteewneni  Jf  the  said  goods  and  wharf  aslforesaid^  !!?"^f  ****r^  v.^V'S.^  P??*''?^^^^*!!.'"'  ''a^'^J?^ 

^mm^^oa  bonra*  notice  of  tlSiir  readiness  to  deUver  the  said  **»«»  *^*  »*  ^*»ic»»  ?»•  "^p  is  dischargjng,  and  has  offered, 

J»fc,ttd  dW  not  bear  or  pay  the  expenses  of  landing  and  *°<1  ,»^n  f«***y  Jo  take  delivery  thereof,  and  the  "Wjowner 

iiriiffhKthe  same;  and  thk^  by  leasin  of  the  premises,  the  S"  ^^^  *?  "J*"*.""!^  delivery,  and  has  atoofallea  atthe 

llitvwieompelled  and  obliged,  in  oitler  to  obtfdn  possession  ?«?«  **' 7°^ /*.?"■. I**  **Tf  *?f  i.®'^?''  *^',*®  ^^if**"*? 

**i«id«oods.  to  pay  diveni  large  sums  of  moneVand  the  !?'<^™*'**'u. ""^  ^^  ^  »  T^}^^  euch  goods  can  be  delivered, 

•g^WiiSich  had  be^  incurred  by  reason  of  such  landing  ^^  «»•  shipowner  sha^l,  before  landing  or  unshipping  such 

■««*ii|iliig  as  aforesaid,  and  also  lost  the  use  of,  and  had  KJ^J*  °°der  the  power  hereby  given  to  him,  give  to  the  owner 

SWkSiums  for  the  demurrage  of  divers  barges  and  2L***L'?*^''''  "?  "^  ^.*^Jll?.f  ^"?5?°~  "  *"^  ^'T?.***'' 

?ew  A  they  had  employed  to  tike  delivery  of  the  said  nr*"''^^'"'  ^""^^  n'^'S**.*^  7^^  ""^  **t."!?*™^  ^  ^ul^'^l 

l»*^*lwryof  which  thi^defts.  failed  to  make,  and  did  not  the  goods,  and  shaU,  if  he  iMidsorunship  the  same  without 

*»  ^jtot  to  take  as  in  that  count  mentioned  ""^^  notice,  do  so  at  his  own  risk  and  expense. 

^  leoond  count   was  in  trover,  for  bales  of  The  verdict  was  lentered  by  consent  for  the  pits. 

W«;  iDd  the  third  count  was  on  account  stated.  ^^^  the  amount  claimed,  the  defts.  having  leave  to 

•Hie  defts.  pleaded  the  general  issue,  and  traversed  »nove  to  enter  it  for  them,  the  court  having  power 

AeiUeguions  that  the  pits,  had  made  entry  of  the  to  draw  inferences  of   fact.    A   rule  nisi  havmg 

«wd«  within  the  meaning  of  the  Act ;  that  they  D««n  obtained  accordingly, 

S^^fl^^iTiL"^^*^  ?°i^*1v,''^^rf  ^*  ^^  F.  J/,    mite   showed   cause. -The  pits,  had 

Jwreiy  of  the  goods ;  and  that  they  did  not  have  o-g-^j  --.j  x^^  -«a^„  ^  receive  the  iroods  and 

^^^our  hours'  notice  as  alleged.   The  fifth  plea  SS^n'told^t  S^^w^'^  re^^^^^ 

tothe count  m  trover  demed  that  the  goods  were  ^^  ^^  ^^^  information  had  been  ^ven  them  of 

lil*.             ixAV-^'iv*       -oi       T*  the  time  at  which  they  could  be  delivered.    The 

nefacto  i^red  at  the  tm^  hcf ore  Byles,  J^  in  i                  ^  ^  ^  j  '^  f„^  „,p^  information, 

IWoo,  St  the  wttings  after  HilMy  rcmi  l^t,  were  ^  j  ^                  j. tl^  ^^  twenty-four  hours'  notic^ 

Xl^''~iP"Lh'''  "■^  ^^^■'^by.  °A  ^-  from  the  deft».  before  the  deft.,  were  justified  in 

Pocb  on  the  24th  March,  and  reported  herself  Giffard    and    Murphy    supportetl     the    rule.— 

{jnrds  on  that  day.    In  the  afternoon  of  the  26th  The  pits,  had  only  colourably  complied  with  the 

JUith,  the  consignees  of  the  goods  entered  them  statute.     They   had  applied    for   the   goods,  but 

jmrds  at    the    Custom-house,  and  obtained  an  ^^^  not  in  a  condition  to  receive  them  if  they  had 

JWer  for  their  delivery  over  the  side  for  landing  at  j^^  ^ady  for  delivery,  for  they  had  only  sent  one 

w^ts.'  wharf,  called  Pickle  Herring  Wha^.  This  Xyoy   and  had    not  provided    him  with   a  lighter, 

"yr  was  at  once  sent  to  the  pits,  with  bills  of  jj^  information  had  been  given  of  the  time  when 

■ung  for  the  goods  indorsed  to  the  pits.    The  pits,  delivery  could  be  made,  because  none  luid  been 

■ttt  the  order  and  bills  of  lading  to  their  lighter-  asked  for. 

Bin,  and  his  apprentice  Kancy,  a  lad  of  about  „«     .  ,,     .          ..     .^.                 r       j  * 

»8kteen  years  of  ^e,  was  sent  by  him  to  the  ship  to  The  f oUowing  authorities  were  referred  to : 

mred  at  the  ship  »t  or  about  four  o'clock  m  //a,«,;rf  v. -S^m/,  9  0.  B.  297 ;  ^ 

*  afternoon,  and  applied  to  the  second  mate  for  ^yjj^,  ^  ^^  4  T  -^  260 ; 

|e  goods.    The  mate  was  the  only  person  on  board  i^^upY,  Macdonald,  6  M.  &  G.  693. 
H  the  hatches  were  down,  and  no  unloading  was 

)iog  on  at  the  time.     The   mate  told  him  that  Erle,  C.J. — On  considering  the  evidence  which 

e  goods  were  not  ready  for  delivery.    Kaney  had  was    given    at   the    trial   of   this   case,    I    think 

)  faster  alongside,  but  there  was  a  lighter  of  his  tliat    our   judgment  ought   to   be  in   favour   of 

mar  in  the  dock  at  the  time  about  100  yards  the  pits.     The  shipowners  had  a   right    to    land 

itant  from  the  City  of  Edinh^irgk,  and  he  could  the  goods  unless  the  merchant  had  brought  him- 

fe  removed  the  goods  by  it  if  they  had  been  ready  self  within  the  seventh  condition  of  sect.  <iT   <il 

•  delivery.    The  usual   working    hours   in  the  the  Merchant  ^Yupp\t\g  XcX.  Km«w\?Ktfixv\.  KrX.  V^^l. 
du  are  nwn  8  ajn.  to  4  p.m^  though  on  occa-  Now  the  facts  show  xVvaX,  \\vc  tcvctqVvwcvX.  iJC\^  ^«t\» 
B  work  if  doae  after  the  latter  hour.     Kaney  take  the  gowU,  and  OL\(\,*\TviaKX,VcvV«ixv«i\ftWKa^^^ 
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if  they  wcro  ready.  He  gave  the  liilU  uf  lading  anil 
delivcrj  order  to  a  liglitemian,  the  reicular  channel 
for  the  c^TBf  ancc  of  goods  from  a  ship  to  a  wharf, 
and  sent'^JBi  on  board  to  get  the  goods.  Hoir  can 
this  be  called  a  oolourahle  compliance  with  the 
statute?  If  what  iras  done  had  been  done  in  the 
middle  of  the  day,  and  two  lightermen  had  gone 
instead  of  one  boy,  snd  the  lighter  had  been  along- 
side, nothing  tnore  could  have  been  done.  But  the 
question  is,  what  was  the  intention  with  which  the 
delivery  order  was  given  to  Kancy  and  Koncy  «cnt 
on  board.  If  the  demand  was  made  within  working 
hours,  a  lad  of  eighteen,  with  a  lighter  lying  a  few 
yards  off  in  the  docks,  was  quite  able  to  receive  the 
goods.  Great  stress  was  laid  on  the  fact  that  Kaney 
went  on  board  at  four  o'clocli,  while  for  many  pur- 
poses the  workin^c  hours  in  the  docks  cease  at  fottr. 
If  the  goods  had  been  at  the  top,  the  mate  might 
have  said,  "  1  accept  your  order,  but  work  is  broken 
oS,  and  you  shall  have  them  when  work  bcginsaj^ain." 
But  the  goods  were  not  ready,  and  the  boy  was  told 
that  they  wore  not  ready,  I  think  that  there  was  a 
good  compliance  by  the  pits,  with  the  statute.  If 
there  is  an  offer  and  readiness  on  the  part  of  the 
owner  of  the  goods  to  take  delivery,  and  the  ship- 
owner fails  to  deliver  them,  and  faiU  to  (rive  correct 
information  of  the  time  when  the  goods  can  be 
unloaded,  then  twenty-four  hours'  notice  must  be 
l|[iven  to  the  owner  of  the  goods  or  the  owner  of  the 
wharf  for  landing  at  which  they  have  been  entered. 
The  owners  of  the  gooda  had,  in  my  opinion,  com- 
plied with  the  conditions  of  the  statute,  and  there- 
fore the  defts.  liaii  no  right  to  unload  them  without 
giving  notice  of  their  readiness  to  deliver  them. 

Williams,  J. — I  have  felt  some  difficulty,  not 
about  the  law,  but  about  the  conclusion  of  fact  at 
which  wo  ought  to  arrive.  The  first  controverted 
fact  is,  whether  the  owner  of  the  goods  did  offer, 
and  was  ready,  to  lake  delivery  of  the  goods,  and 
the  shipowner  faileil  to  make  delivery.  In  point  of 
law,  I  think  that  Mr.  Giffard  is  right,  and  it  is  not 
sufficient  for  the  shipowner  to  have  failed  to  deliver. 
but  the  owner  of  the  gowla  must  have  been  in  a 
condition  to  receive  the  goods  if  his  offer  had  beeil 
accepted.  Was  the  owner  of  the  goods  ready  to 
receive  them  ?  My  Lord  and  my  brother  think 
that  he  was.  and  I  must  be  wrong  in  coming  to  a 
contrary  conclusion,  but  it  Is  a  question  (^  fact 
only.  As  to  the  remaining  point  of  law.  whetlier 
there  was  a  failure  on  the  part  of  the  ship- 
owner to  give  correct  information  of  the  time  at 
which  the  goo<ts  could  be  delivered,  it  was  argued 
for  the  defts.  that  the  shipowner  must  not  only 
bave  given  no  infomiatton,  but  must  have  ileclineil 
to  give  any  information  when  asked.  I  thirik  that 
thatisnotthe  proper  construction  of  the  passagein  the 
Btatutowhichis  inserted  in  easeof  the  shipowner.  The 
BGventh  condition  puts  him  under  terms  of  giving 
twenty-four  hours'  notice,  if  he  does  not  give,  when 
the  goods  arc  applied  for,  correct  information  of  the 
time  at  which  tbey  can  be  deUvcred.  If  he  fails  to 
take  advantage  of  this  opportunity,  be  must  give 
the  twenty-four  hours*  notice. 

Bti.es,  J.  stated  that  he  and  Willes,  J,,  who  had 
left  the  court,  concurred  as  to  the  points  of  law ; 
and  as  tothe  questions  of  fact,  they  came  to  the  same 
coDclnsiout  as  the  Lord  Chief  Justice. 

Hale  d!.wfi/iri/ed. 

Attorneys  for  the  pits.,  Jones  and  Arhvll. 

.Attonteys  for  the  defts,,  lluiiiphrri/s  and  Morgan. 


J%28,  30cmJ31,  18C4. 
NOBTIIAIW  I'.  pEppim. 

17  i-  la   Viet.  c.  104,  IS.  443,  iVi—ExamlMtt'm  bj 
itceivtr  oftereck — AdmisftbiUly  o/ ecidaax. 

In  OH  artimtfar  a  roilUlon  httaeen  tiro  ikipt,  tht  ilrJL't 
couuafi,  ill  orAr  to  sAotP  tAal  the  vU.'t  »Aip  irai  is 
fiiull,  propoKd  to  nut  ill  rridaiee  lit  ilalrutaloflk 
/i/t-'t  cnptain  maat  oa  oath,  rnidrr  ml.  448  ojil^ 
18  IVrt.  c.  104,  tyursn  rerti'wr  q/'icreci." 

Ilehi,  that  mrh  tviiknct  irat  inadiitimlJr,  imttndbAn^ 
i»g  tfct.  44a  r^  the  nliorfiitnitioned  Act  tnatti  lU 
iiich  examination  thaH  be  adimlted  in  tBidrvre  ih  mf 
court  oj  primd  Jiirie  proof  of  aU  malteri  cwRnwl 
therrin.  ai  the  qatglioa  as  to  trhirA  Mp  camed  lit 
daina'ie  to  ihe  other  »-«■  not  a  matter  Khidt  di 
rereiivt  had  pinnr  to  examine  into  mdtr  the  ilW 

Kelioh. 

This  was  an  action  for  a  collision  between  tx 

ships,  tried  before  Bylcs,  J.,  at  Uuildhall,  wheat 
vemict  was  found  for  the  pit,  leave  being  reserve* 
to  move  til  set  that  verdict  asiile  and  hnvc  ane* 
trial,  on  the  ground  of  the  improper  rejection  tf 
evidence,  and  nlso  on  the  ground  that  the  vetdic 
was  against  the  weight  of  evidence. 

It  appeared  that  during  the  trial  it  became  impor 
tant  to  the  deft,  to  prove  in  support  of  his  case  tba 


proposed  to  put  in  evidence  his  statement  on  ot 
taken  before  a  receiver  of  wreck,  under  1"  t.  i 
Vict.  c.  1(14,  s.  44f(,  both  fur  the  purpose  of  coutn 
dieting  the  witness,  and  ns  substantive  evideoo 
but  the  learned  judge  rcfustkl  to  admit  it. 
A  rule  having  been  obtained  on  a  former  day, 

Edaard    James,    Q.  C.    C"'<"-'o«   witll  him)  DO 
showed  cause. 

Biel 


3Iii>/!ii. — EKLt^  C.  J.  now  read  his  judgment- 
In  an  action  for  collision  was  the  examination  C 
the  c.iptain  of  the  plt.'s  shi|s  taken  by  the  reccit* 
of  wreck  at  Grimsby,  imder  the  17  &  18  Viet  < 
1(14.  s.  448.  admissible  fur  Ihe  defl.  under  sect  441 
for  the  pirposc  of  proving  the  fact  that  the  dnmag 
to  the  pll.'s  ship  from  tl>e  collision  was  on  her  slii 
boanl  bow,  such  fact  being  offered  for  the  purpt* 
of  showing  that  the  plt.'s  ship  was  in  fault  ? 
think  not,  because  the  question,  which  ship  caiUF 
the  damage  to  the  other,  was  not  a  matter  whic 
Ihe  receiver  had  power  to  examine  into  under  sec 
44t*.  Tlie  jurisdiction  here  in  question,  ■■(o  ei 
amine."  is  given  to  the  receiver  when  any  ship  : 
or  has  been  in  distress  on  our  coast  in  respect  < 
seven  matters.  First,  tlic  nnme  and  description  i 
the  ship.  Secondly,  the  nnme  of  the  masti 
and  owners.  Thirdly,  the  names  ot  the  owne 
of  the  cargo.  Fourthly,  the  ports  or  t***" 
from  and  to  which  the  ship  was  bound.  Fifthl 
the  occasion  ot  the  distress  ot  the  ship,  f^ixthl 
the  services  rendereil.  Seventhly,  such  other  matte 
or  circumstances,  relating  to  llie  ship  or  cargo, : 
the  receiver  thinks  necessary.  The  question  wh 
ther  the  tolliiling  part  of  the  plt.'s  ship  was  tl 
starboard  or  the  port  bow,  appears  to  me  irreleva 
to  ench  and  nil  of  these  matters.  An  cnacime 
altering  the  law  as  to  evidence  and  creating  slat 
torycvidencc  whereby  the  rights  of  parties  may  I 
defeated,  must  be  construeil  strictly.  The  law  . 
evidence,  as  it  stands,  is  intended  to  maintain  trull 
any  allwftti'moiftia.Ws.w  for  a  particular  [Hiipo 
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ii  intended  to  maintain  tho  truth  in  a  better  manner 
■ufaiu  that  particular  purpose  is  concerned,  and  no 
further;  otherwise  the  alteration  would  have  been 
carried  farther.    The  Merchant  Shipping  Act  is  a 
•code  of  many  laws  relating  to.  ships,  and  is  diyided 
into  eleven  parts,  and  each  part  is  subdivided  into 
portions.    Each  port  and  portion  is  appropriated  to 
a  specific  purpose ;  in  several  parts,  there  are  altera- 
tioiu  of  the  law  of  evidence,  and  each  alteration  is 
tdapted  to   the  specific  purpose  of  that  portion 
where  it   occurs.     For   example,    by  stct.  7  the 
aol  of  the  Board   of  Trade   is  evidence  of  the 
miking   of    all   documents   issued    by  the  Board 
of  Trade ;  this  facilitates  proof  of  the  authenticity 
<tf  the  documents.    By  sect.  14  inspectors  may  hold 
inquisitions  and  report  to  the  Board  of  Trade  upon 
the  matters  therein  specified ;  on  these  reports  the 
Boird  of  Trade  may  act  in  respect  of  mattors  under 
their  superintendence.    By    sect.  282  .a  provision 
ii  made   against   the   loss  of   evidence  from  the 
ennescence  of   seafaring   witnesses;    thereby  an 
^Adal  log  is  required  to  contain  not  only  matters 
Rliting  to  the  crew,  but  also  every  death,'  marriage 
«i  toth  on  board,  and  every  collision ;  and  by 
Met  285  all  entries  in  any  official  log-book  shall  be 
Rodved  in  evidence  in  any  court,  saving  all  just 
cxoeptioiis.     The  admissibility  of   each  of  these 
ottries  must  be  regulated  by  the  value  of  the  sub- 
ject of  the  entry.    Part  8  contains  the  section  now 
to  be  oonstrued.    By  its  title  it  relates  to  wrecks, 
<Mialties  and  salvage ;  and  I  gather  from  sect.  432 
thaf^cuualties"  here  means  casualties  resulting  in 
t death;  therefore,  as  far  as  the  present  question  is 
«*«n»ed,  the  part  may  be  taken  to  relate  only  to 
vn^and  salvage.    This  section  in  the  first  place 
5***^%  power  in  the  inspecting  officer  to  make 
J^viyCMler  a/Ml)  whenever  any  ship  causes  damage 
to  uj  other  ship,  and  the  result  of  this  inquiry  is 
to  be  lent  in  a  report  to  the  Board  of  Trade,  and 
If  not  made  admissible  in  evidence  in  any  peculiar 
^pwuer  created  by  statute.    Then  follow  the  sec- 
tWM  in  question,  448  and  449  above  mentioned.    It 
•eemi  dear  that  sect.  448   did  not  authorise  the 
"BceiTer  to  inquire  into  the  blame  due  to  cither 
V*ny  in  a  collision,  because  it  had  been  before 
*peciilcally  provided  for  and  assigned  to  the  inspec- 
tor*! office  as  last  mentioned.    Under  sect.  448  <the 
^■^wryby  the  receiver  of  wreck  into  the  seven 
Bttters  above  specified  is  for  his  guidance  in  ]ier- 
'onning  the  duties  of  his  office  connected  with  the 
^^nck.    If  that  inquiry  is  confined  strictly  to  these 
^fna  matters  in  their  relation  to  ship  and  cargo, 
tlte  result  thereof  would  not  be  likely  to  affect 
Qsterially    the   rights   of   litigants    by    admissi- 
Uitj  in  all  courts.    It   perpetuates  primd  facie 
evidence  in  relation  to   the  identity  of  the  ship 
ttd  the  voyage  and  the  occasion  of  distress.    Under 
^  5  he  may  inquire  into  the  cause  of  the  dis- 
JteiB;  for  instance,  whether  there  is  damage  to  the 
«iiU,  or  the  loss  of  a  mast  or  of  an  anchor,  and 
vhether  such  damage  was  caused  by  stranding  or 
coUiiion,  or  the  like.    But  for  the  purpose  of  the 
'BoeiTer  of  wreck,  the  part  of  the  snip  where  the 
^nuge  was  received  is  as  immaterial  as  the  quarter 
fnoi  which  the  wind  was  blowing  at  the  time  the 
^■mage  was  done.    I  think  his  report  is  only  evi- 
dence as  to  the  matters  into  which  it  was  his  duty 
to  inquire,  and  that  the  part  of  the  hull  supposed  to 
^  itrock  in  the  collision  is  not  one  of  those  matters. 
Heirsay  evidence  is  admissible  for  pedigree;   but 
vhere  the  deceased  parent  told  the  child  ^^lo  were 
te  father  and  mother,  adding  the  place  of  his  birth, 
the  declaanatiop  was  admissible  only  for  the  pedigree 
and  not  for  the  locality  of  the  birth.    In  the  portion 
<f  part  8,  rdating  to  salvage,  provision  is  made  for 
dw<*Myi«g  on  daima  of  salvage  before  justices  of  the 
Moe  by  (KtL  461  and  the  foUowing  sections ;  and, 
iy  aeet.  464^  ao  appeal  is  given ;  and^  by  sect.  4G5, 


the  justices  may  send  a  copy  of  tho  proceedings 
before  them,  and  such  copy  is  made  evidence,  but 
only  for  the  Court  of  Appeal.  Upon  this  review  of 
the  statute,  I  think  the  rules  of  law'  relating  to 
evidence  arc  altered  only  for  a  specified  purpose, 
and  that  the  sections  arc  drawn  with  great  legal 
knowledge,  confining  each  alteration  to  its  appro- 
priate purpose ;  and  on  this  construction  of  the  Act 
the  examination  of  the  captain  was  not  admissible 
as  substantive  evidence  that  in  the  collision  the  star- 
board bow  of  the  plt.*8  ship  was  struck.  I  do  not 
advert  to  the  other  grounds  of  rejection ;  but,  aa 
this  was  a  point  made  by  the  deft.*s  coimsel,  it 
suffices  to  decide  it  against  him. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  do 
not  say  anytiiing  to  depart  from  what  my  Lord  has 
said.  It  was  argued  by  Mr.  Brett  that  the  evidence 
was  improperly  rejected,  and  that  the  language  of 
the  449th  section  is  given  without  any  restriction 
whatever,  that  *^  the  examinations  taken  in  writing 
in  pursuance  of  the  448th  section  shall  be  admitted 
in  evidence  in  any  court  of  justice,  as  pritnd  Jacie 
proof,  as  proof  of  all  matters  contained  in  such 
written  examination."  Now  it  is  clear  that  these 
general  words  must  necessarily  to  some  extent  be 
controlled.  It  never  was  meant  that  the  matters 
contained  in  the  examination  were  matters  spoken 
to  by  a  witness  without  having  power  to  speak  of 
his  own  knowledge;  in  other  words,  that  this  matter 
received  in  evidence  is  not  to  mean  any  matter  con- 
tained in  such  examination.  I  think  it  necessary 
to  put  some  limit  upon  the  generality  of  the  words, 
and  it  seems  to  me  contrary  to  the  good  sense  and 
meaning  of  the  words  to  impose  any  other  limit 
than  that  the  nuitters  contained  in  such  written 
examination  must  be  taken  to  mean  matters  con- 
tained in  such  written  examination  into  which  tho 
receiver  might  inquire.  According  to  the  ordinary 
rules  of  law  that  would  be  so,  otherwise  he  might 
inquire  into  matters  which  it  was  no  part  of  his 
duty  to  make  an  inquiry  into.  Having  taken  this 
view  of  the  subject,  it  seems  quite  unnecessary  to 
give  any  opinion  upon  the  point,  as  to  which  I 
have  formed  no  opinion,  namely,  whether,  looking 
at  the  history  of  Uiis  part  of  the  statute  in  question, 
the  true  meaning  of  the  statute  is  not  that  the 
evidence  and  the  examination  is  admissible  where 
the  inquiry  is  limited  to  an  inquiry  into  the  wreck. 

WiLLEs,  J. — I  am  of  the  same  opinion.  It  appears 
to  me  tha't  the  jurisdiction  of  the  receiver  is  con- 
fined to  inquiry  into  matters  relating  to  the  vessel, 
or  the  cargo  or  stores.  That  is  expressly  stated  in 
the  introductory  part  of  the  section,  and  the  words 
in  the  section  are  to  be  read  as  though  the  inquiry 
was  to  be  limited  to  that  which  is  stated  in  the 
early  part  of  the  section,  because  the  receiver  is  to 
examine  any  person  with  regard  to  any  part 
thereof ;  that  is,  of  the  ship  or  of  the  cargo,  or  any 
part  thereof.  This  inquiry  is  to  be  limited  to  cir- 
cumstances affecting  the  property  which  has  been 
brought  into  port  by  reason  of  the  stress  of  weather, 
and  that  will  appear  still  more  clearly  by  reference 
to  sect.  14,  which  provides,  in  certain  cases,  for 
an  inquiry  into  the  nature  and  causes  of  any 
accident  or  damage  which  any  ship  has  sustained 
or  caused,  or  has  appeared  to  have  sustained  or 
caused.  There  such  an  inquiry  as  it  is  imagined  or 
allegetl  the  receiver  could  have  entered  into  is 
expressly  provided  for  in  apt  words,  and  specifically 
in  words  which  leave  no  doubt  that  the  language  of 
the  448th  section  was  not  intended  to  apply  to  or 
include  the  case  of  an  inquiry  into  who  was  in' 
fault  in  a  collision  which  had  caused  distress,  which 
distress  brought  the  ye«wiV  xixviiftT  \Jftft  YsaSs^vcNSss^  ^V 
the  receiver.  1  thweivjie  ts^La  \X  Vi  \sfc  <^«ax  ^^x.  ^^ofe 
receiver  had  no  \\ma^cX\wi  \q  'wio^x^  N»N»  ^ 


c.  p.] 
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question  aa  to  wbo  la  in  fault.  Well,  then,  it  ia 
trnethattheivceiTerin&rhaTe jnti«diction.  Tbnugb 
he  haa  not  juriidictioa  to  inquiie  into  thai  question, 
he  may  baTe  it  to  receiTe  evidence  of  facts 
which  ma^  be  relerant  and  material  irith  re- 
ference not  only  to  the  inquiry  before  the 
leceirer  hinueU,  but  alio  to  inquire  who  waa 
in  fanlt  in  catuing  the  colllsioQ,  and  Uutt  ii 
the  ground  upon  which  Mr.  Brett  insisted,  with 
greater  apparent  jiuticc,  upon  the  admisaibility 
of  the  fact  of  the  injury  havinft  ariaen  on  the  atar- 
board  side,  and  a  moment's  conaideration  will  show 
that  evidence  and  a  deposition  of  a  fact  which  may 
be  known,  assnming  it  to  be  material  to  the  ques- 
tion of  wreck,  is  ailmiasibLe.  and  that  deposition  is 
evidence  of  the  same  fact,  because  it  is  also  rcle- 
Tant  to  the  first  question  that  aritea  in  this  case, 
the  question  of  who  wm  in  ftndt  in  the  collision— a 
moment's  consideration  will  show  that  that  would  be 
a  most  unjust,  and  I  was  going  to  sb;  absurd,  con- 
■tmction  of  the  statute ;  tor  dough  it  may  bo  very 
true  that  the  fact  was  material  to  be  inquired  into 
before  the  receiver,  and  that  he  had  anlhority  to 
inqoitc  into  it  for  the  purpose  of  wreck,  yet  it 
irould  appear  that  the  very  witness  who  proved  the 
fact  wonldalao,  if  thsTeceiverhad  authority  to  inquire 
into  it,  have  stated  other  facts  which  wonid  have 
shown  that,  notwithstanding  hia  first  statement,  the 
blame  was  npon  different  shoulders  from  those  to 
which  it  might  be  imputed  if  his  first  statement 
was  taken  aUme ;  as,  for  instance,  if  a  witness  were 
to  aay,  as  in  this  case,  that  the  damage  was  upon 
the  ttarboiwd  side.  Bnt  sapposing  the  receiver 
had  jurisdicUon  to  inquire  into  that,  could  he  go  on 
to  show  that  by  remson  of  the  state  of  the  wind  or 
of  the  currents,  or  by  reason  of  the  conduct  of  the 
penons  on  board  thedefts.'  vetsel,  the  dcfts.  wore  to 
blame  and  not  the  pits. ;  or,  that  the  pits,  were  to 
blame  and  not  the  defts.  7  Now  the  notion  of 
limiting  the  examination  of  a  witness  to  n 
fact,  becanae  it  was  relevant  to  the  inquiry  before 
the  receiver,  he  having  no  jurisdiction  to  investigate 
the  whole  matter,  or  as  to  wbo  was  in  fault,  is 
exceedingly  startling,  and  as  it  is  inconsistent 
with  any  reasonable  construction  of  the  Act  of  Par- 
liament, I  must  seek  for  another,  and  adopt  it  if  it 
can  be  found,  as  I  think  it  can  be  found,  because 
the  examination  is  to  be  receiveil  "of  all  matters 
contained  therein ;"  and  the  nature  of  the  case 
limits  the  matters  cdntained  in  the  examination  to 
matters  which  could  havo  been  completely  inves- 
tigated before  the  receiver.  Was  tiie  present  a 
matter  which  could  not  have  been  completely 
investigated  before  the  receiver  ?  It  is  impossible 
to  impute  to  the  Legislature  that  they  could  have 
intended  garbled  evidence  to  be  admitted,  and 
tho^ore  one  mnst  read  the  Act  as  it  appears  to  me 
to  be  "  admissible  on  an  issue  which  could  have 
been  completely  investigated  before  the  receiver." 
This  coDBtruction  ia  conaistcnt  with  the  whole  of 
the  Act  of  Pariiament.  There  are  various  sections, 
107,  18a,  176,  2M,  aCO,  250,  265,  270,  2S5,  328,  537, 
sU  sections  which  relate  to  tiie  admissibiUty  of 
evidence,  and  they  are  limited  to  the  admissibility 
of  evidence  of  certified  documents,  to  the  admis- 
sion of  statements  contained  in  documents  certified 
by  official  persons.  When  the  Act  of  Parliament 
comes  to  deal  with  the  acts  of  other  persons,  as  in 
the  case  of  the  log,  you  find  the  limitation  "  subject 
to  all  JDSt  exceptions  "  introduced.  When  the  Act 
of  Parliament  comes  to  deaJ,  in  sect.  270,  with 
depositions  of  witnesses,  such  depositions  are  only 
allowed  to  be  admitted  under  safeguards  which  are 
not  provided  by  the  section  under  consideration. 
It  would  be  therefore  not  only  inconsistent  with 
the  ordinary  notions  of  law,  bnt  inconsistent  with 
the  whole  frame  of  the  Act  of  Parliament,  if  these 
•"vtUauiereadiaffalTieaie. 


[Ej 

Btlbs,  J. — 1  agree  with  the  rest  of  the  coi 
aotwithstanding  the  universality  and  appan 
prehensiveness  of  these  enactments,  there  a 
dtions  which  must  bo  implied  for  the  rcaaoi 
by  the  other  members  of  the  court,  and  I  ag 
Chem.  I  only  wish  to  aay,  that  I  do  not 
myself  precluded  by  what  I  now  say,  if  the  < 
ilhonld  arise  from  considering  whether  then 
other  limitations  even  within  those.  B 
matter  it  ia  quite  unnecessary  to  conrider 
iigree  that  the  rule  should  be  absolute  on  tl 

'ulf  diachjtr^ed  vpon  thf.  point  ofhnpmpfr 
ofevidface,  and  made  aluoluin  on  (Ae  ^rr 
tht  rrrdicl  teat  against  tit  ictiifht  oftvi 


Tvttdai/,  Junt  14,  18G*. 
Before  Eble,  C.  J,  Pollock,  C.  B„  Willi 
WiLLBs,  JJ.,   and  Branwell,   Chuini 
Picorr,  BB.) 

Clafhah  v.  Lakgton. 


A  ntfultj  built  vttttl  OTM  intuted  for  a  roi/aw 
Tym  to  Odaia,  inefi«fiW  hrr  trial  trip.  Th 
tiaa  and  dinKmiotu  of  tht  vattl  Ktrt  particv 
the  pciiq/,  and  it  itOJ  proved  that  th(a  Ttrt 
to  eonveg  to  ptrtom  acpiainttd  arilh  Ai/^iiu 
vtMKl  teas  vol  built  for  oefoa  navigation,  am 
an  ordinary  sea-going  vtntrL  Tht  veaiei 
tended,  ajttr  acrainplishin^  the  voifngf,  for  n 
gatioH  oalff.  Slrengthening  appliances  icere 
to  render  the  vead  at  teoKorthyfor  the  roga 
could  be  made,  considerinn  htr  build.  In  i 
of  tht  coyagt  aht  suffered  damage  bff  perilt  oj 

Etld,  thai,  if  the  imurtr  icos  iRformed  of  the 
and  dtiniption  of  tht  vtati,  and  tht  cot 
greater  riik  of  the  voijagt,  and  if  tht  vets 
Mtratffthtning  appHancet  icat  rendered  fit  i 
at  turJi  a  rtuti  coBid  reatonabtg  be  made, 
not  inject  that  tht  vttnl  icai  not  aeaicort 
ordinary  senn  of  that  term. 

Bill  of  exceptions  to  the  ruling  of  Cockbi 
at  Nisi  Prius. 

Declaration  on  a  policy  of  marine  insurai 
risk  was  at  and  from  the  Tyne  to  Udessa,  oi 
port  in  the  Black  Sea,  with  leave  to  coll 
mediate  ports  and  places,  for  any  purpose ;  i 
kinds  of  goods  and  merchaodisc,  and  also 
body,  tackle,  apparel,  ordnance,  munition, 
boat  and  other  furniture  of  and  in  the  goo 
vessel  called  the  Kniaz  Biiratimkii,  th< 
breadth,  draught  and  tonnage  whereof  wi 
fled  in  a  memorandum  made  on  the  face  ol 
policy  at  the  time  of  making  the  said  pi 
ginnmg  the  adventure  upon  the  goods  I 
loading,  and  upon  the  ship,  &c,,  including 
trip  during  her  abode  there,  and  until  si 
have  arrived  at  ns  above,  and  been  moored 
four  hours.  The  said  ship.  &c.,  goods, 
agreement  in  the  policy,  to  be  valued  at 
Tiw  policy  was  uudcrwriltcn  by  the  defL 
and  the  claim  was  for  a  general  average  los 

Plea,  that  at  the  time  of  the  commenc 
the  said  voyage  from  the  Tyne,  the  sud 
not  seaworthy  for  the  said  voyage. 

Issue  thereon. 

At  the  trial  before  Cockbum,  C.J.,  at  tlv 
.  littiiiB*  after  Trinity  Term  1HG2,  the  pit. 
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[Ex.  Cr. 


!)■••  Inod  Hm  qiK>IUIoatar<»?w1iwBDe.  

kan  KT  (Mhh  or  uatlur  pon  lo  itas  BlMk  Bba,  Ineludlog 
-~^-" "-■- )(  tbefoUowIn*  "■ ■ '- 


. . .orihtp'anaaloQIbnltBr,  wh«™ 

itmmoMtgta.    VtliK  11,0001    Btwntont. 

On  dM  l»t  July  1859  the  pit.  agun  wrote  to 
Ikedcft.,  atatuiR  thKt  the  iteuner  irould  not  get 
mr  till  ifter  the  Ifith  July : 

TkBfifon,  pjMM  Had  ms  ft  quotation  for  kit  JoIt-  Her 
laatMBt  ii  llts  trmt,  dnptfa  s  I«t  «  liicbH,  lwiiK«a  4M 
HKfroH  ni;ia(«r  I  AlLodd  vf  coaiH  to  the  boM  mantloiied 
hnr  Mlu  of  Iha  nih. 

On  JuJj  5,  1869,  pit.  agun  wrote: 

InpKI  Iba  (Urunar  wIU  hU  ■bout  Iba  17lh,  or  It  nuf  be  ■ 
WdftjiKooaror  A  f«w  dftjrft  liU«r,  but  JOQ  GUI  put  In  Iha 

-J.. .  _        ...  y  ,^,„   a,,    i„   j^^ ..       gt^    ,,^ 

r  ft  fair  lionn  bftfon  ttakt  llniB,  ftnd  1 
IftlKL  In  TfthdnglurU  11,0001.  w« 
■in  T*lu»  Dpoa  bar,  ftnd  onir  • 
BtoiM  pcnoian  npos  whftt  ihe  hu  rail  bar  owoar. 
feiMtaf  (4  aoor«rW  Doab  ftod  bar  ontll^  (Bd  Iba  Itunrftsce 
NltdtuciaK  Ona  nft»D  of  bar  ooallBS  more  ttafto  snal  ii, 
AHOalapuIlrluidaofbonacaDaoaaliieUlor  (teal.  WIU 
J4  Aartfora  luora  ibat  ■am  apon  bar  ao  Tfthiad,  inclndinff  a 
•Ukbftodwe  daaerlbe  bar  in Uw poQcr  br  Dftma  ft*  tha 
tta  AnMuta;  CwUln  Blkxt,  ftnd  pnl  into  Iba  polioy  Ibat 

' Langlh  900  fMl.  bnadlb 

1  1  teat,  lonn>^404  lm«. 

■hbik  tha  poller  >■  camiilaM  witbont  tbift 
n.  It  r«a  bftve  lo  par  **.  P"  o""*-  «tn  on 
•^Mlcf  bar  (rial  trip  Ton  can  do  ao  wlUmn  Eommtmioft- 
fefiia  mt,  iBtliftboaMnMlMBiiKlimarB, 

Oi  te  eth  July  1S69  the  deft.  nibKribed  the 
f^Btbe  declwntion  mentiDned,  which  wm  aet 
Miitebill  of  exceptions. 

^^(■cauvandum  in  the  margin  on  the  face  ot 
(■fdCT,  which  neiuomidiim  wm  made  at  the 
i^tfaomakiiigof  thepnlic;,  and  fonned  part  of 
Hi  ft  no  eiprewed  that  w  lei^fth  of  the  aaid  vessel 
nm  feet;  her  breidtb,  SS.S6  feet;  draught, 
■■Ml  feet;  toonage,  401tooB;  and  that  she  wm 
WnMtd  to  Mil  for  Odeaaa  on  or  before  the  lt\ 

nnhar  vridenca  ma  giTen,  that  she  coneaponded 
description  ccmtained 
-- — ,  -.J  that  (be  was  intendc 

■t^nragev to^  emplojed  — „ 

Mr,  sad  was,  aa  to  the  holi,  built  and  adapted  for 
MaaiTigatiaD  ezclnriTely,  and  could  notbj  anj 
■tagthening  appliances  to  the  hull  be  lendoed  nt 
■o  OKoanter  the  ordinary  perila  of  the  voyage 
Hned. 

Ike  deacriptian  and  dimensions  ot  the  Teasel  con- 
bned  in  the  policj  were  sufficient  to  coate;  to  the 
wsledge  of  an  j  competent  person  acquainted  with 
'•ning,  that  tiie  leasel  was  not  built  for  ocean 
""-■--'  ■  "an   ordinary    sea^going 

nng  the  Tojage,  and  whiltt  thr 
"^■i  was  m  we  lyne,  strengthening  appliancep 
^n  pnt  into  and  upon  the  bull  to  assist  the  vessel 
^acoDDtaing  tlie  perils  ol  the  voyage,  and  such 
*||liBiice«  were  reasonably  proper  and  suflldenr 
^mfing  to  the  then  knowledge  and  practice  of 
*ind  ardiit«ota,  and  1^  that  means  she  was  rendered 
^asawMthy  asaveaari  of  such  build,  constructioD 
^d  CVadly  was  capable  of  being  made. 

She  CMumeiieed  the  voyage  on  the  29th  July  ISGS. 
'%idi  hB  hnll  M  itrengthened,  but  nercrtbeles*  not 
kriag  thai  in  nmct  of  ber  hull  fit  to  encounter  tbt' 
ttilluacj  ptfila  of  tbe  voyage.  In  the  course  of  On: 
lavage  Me  niflend  damage  from  perils  of  the  seai. 
■M  on  the  Mb  Aug.  pot  into  Falmouth,  where  stk; 
Via  lepaind  and  f nrUiei  strengthened. 

Hn  deCfc  addaoed  evidence  to  prove  that  thi^ 
■tn^thaaiiic  ^n^Uancw  above  lefetred  to  were  not 
niii«il<||  j^opator  tatOeita^  but  tb*t  other  and 


tietter  might  have  been  used,  and  that  she  was  not 
liy  such  appUauces  rendered  as  seaworthy  for  tbe 
yaid  voyage  as  a  vessel  of  such  build  and  capacity 
vas  capable  of  being  made. 

Tbe  Lord  Chief  Justice  directed  lo  the  jury  as  to 
the  above  issue,  that  if  in  their  t^inion  the  pit.  had 
before  the  execution  of  tbe  policy  brought  to  the 
knowledge  of  the  deft  the  nature  and  description 
of  the  vessel  intended  to  l>e  insured,  and  the  more 
than  ordinary  riili  that  such  a  vessel  would  neces- 
sarily encounter  on  tbe  voyage  insured,  and  if  in 
their  opinion  the  said  vessel,  at  the  time  of  com- 
mencing the  said  voyage,  had  been  and  was  by  the 
strengthening  appliancea  put  into  and  upon  the 
hull  of  the  aoid  vessel  as  aforesaid,  mode  as  sea- 
worthy for  the  said  insured  voyage  as  a  vessel  of 
auch  a  nature  and  description  as  the  said  vessel 
eould  reasonably  be  made,  they  ihould  find  their 
verdict  for  the  pit.  on  the  said  issue. 

The  deft.'s  counsel  excepted  to  that  ruling,  and 
contended  that  the  Lord  Chief  Justice  ought  to 
lutve  directed  the  jury  that,  inasmuch  as  it  waa 
proved  that  at  the  time  of  commencing  the  said 
toyage  the  vessel  waa  not  in  respect  of  the  hnll 
thereof  fit  to  encounter  the  perils  of  the  voyage 
inaored,  they  ought  to  find  their  verdict  for  the  deft. 

The  jury  retumed  the  verdict  for  the  pit. 


exceptions  was  tendered  for  the  purpose  of  appeal- 
ing against  the  decision  of  Bargat  y.  Wiciham, 
S  L.  T.  Rep.  N.  S.  47 ;  33  L.  J.  Q.  B.  17,  where  it 
was  held  that  the  term  seaworthiness  is  a  relative 
term  depending  on  tiie  nature  and  description  of  the 
veasel  and  the  voyage,  and  that  when  an  insurer 
agrees,  with  full  knowledge  of  the  facts,  to  insure  a 
veasel  incapable  from  size  or  construction  of  being 
brought  up  to  the  ordinary  standard  of  seaworthi- 
nesa,  the  implied  warranty  is  satisfied  if  the  vceael 
is  made  aa  seaworthy  as  she  is  capable  of  being 
made.  It  ia  submitted  that  that  decision  was 
erroneons,  and  that  under  the  circumstances  the 
warranty  of  seoworthiness  implied  in  every  policy 
was  not  fulfilled.  Unless  the  warranty  is  expreasly 
excluded  by  the  policy  it  ought  to  be  applied  in 
every  cose ;  it  is  more  consistent  with  legal  prin- 
ciples that  the  loss  should  fall  upon  the  owner 
rather  than  upon  the  underwriter  imder  such  cir- 
cumataneea.  The  question  ought  not  to  be  left  to 
the  opinion  of  a  juiy  ;  and  parol  evidence  ought  not 
to  bo  received  for  the  purpose  of  excluding  the 
implied  warranty  of  seaworthiness.  In  Viiim  v. 
Sidfcr,  5M.  &W.  418,  Parke,  B.  aaid:  "Thequestion 
depends  altogether  upon  the  nature  of  the  implied 
warranty  as  to  seaworthiness  or  mode  of  naviga- 
tion between  the  aasured  and  the  underwriter 
on  a  time  policy.  In  the  case  of  an  inaurance 
for  a  certain  voyage  it  is  clearly  established 
that  there  is  an  implied  warranty  that  tbe  vessel 
(halt  be  seaworthy,  by  which  it  is  meant  that  she 
shall  be  in  a  fit  state  as  to  rcpurs,  equipment  and 
crew,  and  in  all  other  respects,  to  encounter  the 
ci^inary  perils  of  the  voyage  insured  at  the  time  of 
sailing  upon  it.  If  the  assurance  attaches  before 
the  voyage  comraencea,  it  is  enough  that  the  state 
of  the  ship  be  commensurate  to  the  then  risk,  and 
if  the  voyage  be  such  as  to  require  a  different  com- 
plement of  men  or  state  of  equipment  in  different 
parts  of  it— aa  if  it  were  a  voyage  down  a  canal  or 
river,  and  thence  across  to  the  open  sea — it  would  be 
enough  if  the  vessel  were,  at  the  commencement  of 
each  stage  of  the  navigation,  properly  manned 
and  equipped  for  it."    See  aUo 

ffloMrJv.  ai™Ser4  14  Moo.  P.  C.  471,  492; 
Hm/oDod  V.  Sagtit,  4  East,  690, 1  \ 
«jwi«imT.L«iloii,\3C.B.U^  .   ^^__ 

An  underwriter  U  not  Wani  W  toon  \06 -^nwa^s* 


•^ 
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The  Egyptian. 


[Adm. 


of  shipbuilding,  or  that  from  the  dimensions  stated 
the  vessel  was  not  seaworthy.  Novelties  in  ship- 
building occur  frequently  ;  and  if  it  was  stated  that 
the  ship  was  to  be  built  in  the  shape  of  a  cigar,  and 
that  should  turn  out  to  be  unseaworthy,  would  he  be 
liable  on  an  ordinary  ]x>licy  ?  If  the  parties  mean 
that  the  warranty  of  seaworthiness  shall  be  excluded, 
it  should  be  so  expressed  in  the  policy : 

aUtmn  y.  Simll,  4  H.  L.  Caa.  428 ; 

KnUl  V.  llooptr,  2  XL  i&  N.  277. 

BovUh  Q.C.  {Raymond  and  Dosanqvet  with  him), 
for  the  pit.,  was  not  called  upon  to  argue. 

Williams,  J. — In  this  case  the  judgment  will  be 
afiirmed  for  the  reasons  assented  to  by  all  the  court 
in  the  case  of  Burgess  v.  Widduwi^  3  B.  &  S.  G09,  as 
to  the  meaning  of  the  term  seaworthiness.  We  ex- 
press no  opinion  upon  the  question  controverted  by 
Blackburn,  J.  in  that  case,  as  to  the  admissibility  of 
parol  evidence  to  qualify  a  warranty  in  a  written 
policy  either  expressed  or  implied. 

Judgment  for  the  pit. 

Attorney  for  the  pit.,  Saxtoju 

Attorney  for  the  deft.,  E.  \\\  Field. 


ADTWTRALTY  COXTBT. 

Beported  by  Robbbt  \.  Pjutcuauu,  D.C.L.,  Barrtster-at-Law. 


June,  18,  20,  and  July  15,  18G4. 

(Before  the  Right  Hon.  Dr.  Lushixoton.) 

Tub  Egyptian. 

CoUUion — Extent  of  the  wrong-doer's  UahUity. 

A  successjul  pit.  in  a  cause  of  damage  is  entitled  to  be 
reimbui'sed  by  t/te  deft,  to  the  extent^  but  only  to  the  full 
extentf  of  the  damage  occasioned. 

The  burden  of  proving  the  datnage  done  lies  in  the  first 
instance  upon  the  pit.,  but  it  is  for  the  deft,  to  show 
that,  notwithstanding  prima  facie  evidence  to  the  con- 
trary, tltere  was  anotlier  and  coiwurrent  cause  to  which 
the  daiMtge  may  be  attributed. 

Jf  a  portion  only  of  the  damage  is  clearly  attributable  to 
the  wrong-doer,  and  that  portion  cannot  be  distinguished 
from  tlie  rest,  the  wrong-doer  is  responsible  for  the 
whole  datnage. 

Even  though'4he  injured  vessel  may  have  been  at  the  time 
of  collision  in  such  a  condition  tltat  the  collision  occa- 
sioned an  unusual  amount  of  damage,  a  wrong-doer  is 
nevertheless  responsible  for  all  the  consequences, 

A  schooner,  having  previously  encountered  severe  weatlier, 
put  into  Gibraltar,  and  while  at  anclior  there  was 
injured  6y  a  steamer.  The  steamer  being  to  blame  for 
tlie  wllision,  the  registrar  and  merchants,  considering 
it  probable  that  the  subsequent  condition  of  the  vessel 
wae  caused  partly  by  t/ie  previous  severe  weather  and 
partly  by  the  collision,  divided  the  damage.  On 
appeal  to  the  court,  , 

Held,  that  on  behalf  of  the  schooner  tltere  was  prima 
facie  proof  that  all  the  danuige  was  caused  by  the 
collision,  and  tliat  t/ie  owners  of  tlte  steamer  Itaving 
failed  to  rebut  by  conclusive  evidence  such  proof,  thof 
were  retponsible  for  all  the  damage.  Jteport  to  be 
atnended  accordingly  with  costs. 

This  was  a  proceeding  in  objection  to  a  report  of 
the  registrar  and  merchants  in  a  cause  of  damage 
brought  by  the  Dutch  schooner  Jonge  Walrave, 
against  the  English  screw  steamer  Egyptian.  The 
lUgh  Ck)urt  of  Admiralty  had  by  its  cJecision  found 
the  Egyptian  to  blame  for  the  collision,  and  that 
decjMoa  bad  been  conAmiod  by  the  Judicial  Com- 
mittee  of  the  Frivjr  Council^  and  the  cause  remitted 


accordingly,  whereupon  the  usual   reference  took 
place  as  to  the  amount  of  injury  done. 

The  damage  claimed  arose  out  of  a  collision  in 
Gibraltar  Bay  on  the  3lst  Dec.  1861.  The  schooner 
sailed  from  Amsterdam  on  the  4th  Dec,  bound  fov 
Patras  and  other  ports  in  the  Mediterranean,  with 
a  general  cargo,  and  having  during  the  whole  of  the 
voyage  encountered  severe  weather,  was  compelled  to 
anchor  in  Gibraltar  Bay.  It  was,  however,  stated  that 
the  vessel  made  no  water,  and  remained  quite 
tight  during  the  whole  voyage.  On  the  following 
morning,  namely,  the  31st  Dec,  the  steamship 
Egyptian  arrived,  and  having  anchored  on  the 
port  side  of  the  schooner,  proceeded  to  discharge 
some  of  the  cargo.  In  the  evening  of  thai 
day,  apparently  about  seven  o'clock,  the  col- 
lision took  place.  It  was  pleaded  on  the  pari 
of  the  schooner  that  the  EayjHian,  when  pro- 
ceeding to  sea,  ran  into  the  Jonge  Walrave,  hei 
stem  striking  the  schooner's  port  bow ;  but  on  the 
part  of  the  steamer  it  appeared  that  just  as  she  wii 
preparing  to  moor  for  the  night  with  a  seconc 
anchor  out,  the  chain  of  the  port  anchor  suddenlj 
broke,  and  she  drifted  towards  the  schooner,  thd 
starboard  andior  was  thereupon  immediately  let  go, 
and  the  engines  were  reversed,  but  the  steamer  was 
unable  to  clear  the  Jonge  Walrave  before  her  star 
board  bow  came  in  contact  with  the  schooner^i 
port  bow.  The  pumps  of  the  schooner  were  soondec 
as  soon  as  the  vessels  were  clear,  and  twenty  incha 
of  water  were  found  in  her.  The  first  survey  was  hek 
about  ten  o'clock  on  that  morning,  and  the  surveyor! 
reported  that  the  vessel  was  then  making  seven  incho 
water  per  hour,  and  that  the  water  from  the  pum{ 
was  aa  if  it  had  been  mixed  with  molasses  or  sugar; 
they  recommended,  therefore,  that  the  cargo  shook 
be  discharged  forthwith.  It  "was  then  (Sscoveied 
that  out  of  690  barrels  of  which  the  cargo  of  sugai 
consisted,  145  were  damaged,  and  120  were  qvdti 
empty.  The  cost  of  repairing  the  damage  ti 
the  ship  amoimted  to  about  50^  only.  After  tb 
complete  discharge  of  the  cargo,  the  second  surrq 
on  the  schooner  was  held  on  the  10th  Jan.  1862 
when  the  surveyors  reported  they  could  not  disoofe 
the  cause  of  the  quantity  of  water  the  vessel  hat 
been  making  at  the  time  of  their  first  survey 
An  additional  survey  was  made  on  the  same  day 
by  surveyors  appointed  by  the  agents  of  the  Egyptiaa 
and  they  reported  to  the  same  efifect  in  rathe 
stronger  terms.  The  schooner  was  then  caulked 
and  when  that  was  done  she  was  hove  down,  firs 
on  her  starboard  and  thea  on  her  port  side,  on  tb 
16th  and  1 7th  Jan.,  and  was  again  carefuU] 
surveyed  and  examined  both  inside  and  outside 
and  was  reported  to  be  quite  tight  and  fit  to  take  ii 
a  cargo.  That  part  of  her  cargo  which  was  sop 
posed  to  be  sound  was  then  reshipped,  after  wfald 
a  final  survey  was  held  on  the  28th  Jan.,  and  on  tb 
3Td  Feb.  the  schooner  proceeded  on  her  voyage 
and  on  reaching  Patras  it  was  found  that  the  rest  a 
the  cargo  of  sugar  was  also  slightly  damaged 
Under  these  circumstances  the  pits,  claimed  to  be 
reimbursed  by  the  defts.  for  the  whole  damagi 
sustained  by  the  vessel  and  her  cargo.  The  daio 
alleged  that,  in  addition  to  the  cost  df  repairing  tin 
schooner  and  sundry  other  items,  there  was  i 
loss  of  11092.  16«.  Sd  on  the  barrels  of  sugar  wh^ 
were  found  empty,  and  on  the  damaged  sugar  wiiid 
was  sold  at  Gibraltar,  and  a  loss  of  33SL  18s.  2d 
on  the  sugar  reshipped  at  Gibraltar,  and  on!} 
found  to  be  damaged  on  reaching  Fatras.  Tin 
reference  was  attended  by  counsel  on  either  side^aoc 
the  principal  point  moot^  was  whether  the  damage 
to  the  cargo  was  occasioned  by  the  collision  or  bj 
the  severity  of  the  weather  encountered  at  sea 
From  the  course  which  the  case  took  when  heard  oc 
its  merits  in  court,  no  witnesses  were  then  examtnwj 
tor  Uxe  pVU.,  waOi  ^h!&  d&lta.  had  no  opportiini^  d 
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'didting  from  the  schooner's  crew  any  account  of 
her  Tojage :  but  it  appeared  from  the  printed  pro- 
ceedings that  a  clear  intimation  was  given  at  that  time 
tlitt  the  def ts.  would  dispute,  at  the  reference,  their 
iiahility  for  the  whole  of  the  damage  sustained  by 
the  pits.  Notwithstanding  this  intimation,  however, 
JM)  satisfactory  evidence  had  been  adduced  to  prove 
Jbow  far  the  damage  to  the  cargo  resulted  from  the 
ixillision,  or  to  negative  the  supposition  that  it  arose 
in  part,  at  least,  from  the  violence  of  the  weather 
met  with  on  the  voyage  to  Gibraltar.    The  log  seems 
to  have  been  lost  with  the  schooner  in  Sept.  18C2, 
before  the  cause  was  heard  in  court,  and  no  evidence 
was  forthcoming  from  any  of  the  crew  except  an 
aflSdavit  from  the  master,  couched  in  very  general 
terms.    The  only  witnesses  examined  were  three 
pertoQs  of  great  experience  as  surveyors  of  shipping, 
who  were  produced  to  state  in  effect  that,  judging 
from  the  nature  of  the  collision  as  described  by  the 
plti.,  the  schooner  would  probably  have  received  a 
great  shock  and  been  strained,  and  became  leaky; 
and  that  when  relieved  of  the  weight  of  her  cargo, 
aid  consequently  higher  out  of  the  water,  she  would 
Jtobtbly  recover  her  form,  and  that  the  openings  by 
vhich  the  water  had  entered  would  close  up  again 
to  a  great  extent.    On  the  part  of  the  defts.  it  was 
^     €ODtaided  that  the  collision  was  a  slight  one,  and 
thatthe  damage  to  so  many  barrels  of  sugar  could 
not  have  been  occasioned  by  it,  that  the  claim  in 
^  respect  was  a  fraudulent  one,  and  that  the  cargo 
ni  in  fact  injured  before  the  schooner  entered 
(Hkiltir  Bay.    On  the  other  hand,  the  pits,  relied 
40  the  statement  in  the  protest  that  no  water  was 
aide  bjr  the  schooner  before  she  arrived  in  Gibraltar 
^;  tad  they  contended  that  the  blow  was  violent 
-CBOvihto  have  occasioned  the  damage  to  the  cargo, 
^thitthe  usual  presumption  must  prevail  that 
tfaedottge  is  to  be  attributed  to  the  accident  im- 
wiittdy  antecedent  to  its  discovery.   The  registrar 
•mdoachaiits  considered  that  the  schooner  had 
^  some  water,  and  that  the  cargo  had  been 
pvtially  damaged  before  reaching  Gibraltar,  but  that 
^kak  was  increased  by  the  shock  the  schooner 
outlined  in  the  collision,  and  that  furtlier  injury  to 
tlte  cargo  was  occasioned  by  such  increase  of  water, 
•ud  being  in  tfaeir  opinion  impossible  to  determine 
^hx  proportion  of  the  damage  to  the  cargo  had 
Inxq  sustained   before   the   i^ooner's  arrival   at 
Oihraltar,  and  what  afterwards,  they  divided  the 
^unage  equally  between  the  two  operating  causes. 
^Accordingly,    one-half     of     the    loss    of     cargo 
ioQod  damaged  at  Gibraltar  was  allowed  against 
^  defts.,  viz.,  the  difference  between  what  the 
'duuged  sugar  realised  at  Gibraltar  and  what  it 
v^  have  sold  for  in  its  sotmd  state  at  its  port  of 
^Bttination ;  but,  in  ascertaining  that  difference,  they 
'Bdoced  to  two  and  a  half  per  cent,  the  commission 
^  the  sale  charged  by  the  agents  at  Gibraltar,  and 
pQDtequently  increased  the  proceeds  by  acorrespond- 
^  amount,  and  also  reduced  the  estimated  net 
'^ne  of  the  cargo  at  Cephalonia  on  the  ground  that 
4  lofficient  allowance  had  not  been  made  by  the 
^^thnaats  for  the  charges  that  wotdd  have  fallen  on 
^  vendors.     Demurrage  was  claimed  for  thlrty- 
^  days  at  the  rate  of  upwards  of  O^d  per  ton  per 
^7j  bat  they  considered  the  loss  of  time  need  not 
^ve  exceeded  twenty-seven  days,  aild  allowed  de- 
"OBnage  for  eighteen  days  only,  namely,  for  nine  days 
^  account  of  the  injury  to  the  vessel,  and  for  nine 
Btte  as  a  mcnety  of  the  detention  occasioned  by  the 
iojory  to  the  cargo,  and  atthe  usual  rate  of  4a.  per 
^  per  day.     Five  dollars  per  day  were  likewise 
-sOowed  for  the  same  period  of  eighteen  days,  as  re- 
mmenUion  for  the  services  of  Messrs.  Archbold  and 
Co,  the  agents  at  Gibraltar.    Following  a  similar 
falcalation,  two-thirds  were  allowed  of  certain  other 
itSDM  wUch  were  common  to  vessel  and  cai^o.    The 
4kim  for  the  lota  on  the  $ugtw  conveyed  to  Patras 


was  disallowed  altogether,  as  no  damage  to  that 
part  of  the  cargo  was  discovered  on  survey  at  Gib- 
raltar, and  there  was  nothing  to  show  it  existed  at 
the  time,  or  that  it  was  not  occasioned  by  perils  of 
the  sea  during  the  latter  jtart  of  the  voyage,  after  it 
was  reshipped  at  Gibraltar. 

Milward  and  Potter  appeared  for  the  Jonge 
}VaIrave;  Brett,  Q.  C.  and  V,  Lusliington  for  the 
Eyyi)tian, 

Dr.  LusiiiyoTOx. — The  questions  for  the  consi- 
deration of  the  court  are,  whether  the  whole 
amount  claimed  was  properly  due,  or  whether  all 
the  deductions  made  by  the  report  are  justified  by 
the  facts,  and,  if  not  all,  to  what  extent  the  deduc- 
tions ought  to  be  supported.  The  registrar  and 
merchants  have  allowed  to  the  pits,  a  moiety  of 
the  loss  upon  the  sugar  sold  at  Gibraltar,  subject 
to  some  deductions ;  but  they  have  allowed 
nothing  for  the  loss  on  cargo  reshijipcd  at  Gibraltar ; 
and  the  principle  which  has  governed  their  decision 
with  regard  to  allowing  a  moiety  only  appears  to 
be  the  following,  applied,  indeed,  more  stringently 
to  the  cargo  transhipped  at  Gibraltar : — The  regis- 
trar and  merchants  were  not  satisfied  by  the 
evidence  laid  before  them  as  to  what  was  the  cause 
of  the  damage  done  to  the  cargo.  In  their  opinion 
there  were  two  causes — first,  the  bad  weather  en- 
countered on  the  voyage  from  Amsterdam  to 
Gibraltar ;  and,  secondly,  the  collision  in  Gibraltar 
Bay — but  they  were  wholly  unable  to  decide,  from 
the  evidence  before  them,  as  to  the  precise  operation 
of  these  two  causes,  or,  in  other  words,  how  much 
of  the  damage  was  to  be  attributed  to  each  of  the 
said  causes.  Then  in  this  difficulty  they  adopted 
the  expedient  of  assuming  that  each  cause  occa- 
sioned the  same  quantum  of  damage,  and,  therefore, 
as  the  defts.  were  not  liable  for  any  damage 
occasioned  by  shipping  water  on  the  voyage  to 
Gibraltar,  they  reported  that  the  pits,  were  entitled 
to  a  moiety  only  of  the  whole  damage  claimed  for 
loss  on  the  cargo  sold  at  Gibraltar.  Nothing  was 
allowed  for  any  loss  arising  to  that  part  of  the 
cargo  which  was  reshipped  at  Gibraltar  and  sold  at 
Patras,  there  being,  in  the  opinion  of  the  registrar 
and  merchants,  no  satisfactory  proof  that  the  loss — 
the  fact  of  which  was  admitted— had  been  occa- 
sioned by  the  collision.  The  court,  after  the  con- 
sideration of  all  the  evidence,  well  understands  and 
appreciates  the  difficulty  in  which  the  registrar  and 
merchants  were  placed,  and  it  may  be  that  the 
solution  of  this  difficulty  adopted  by  them  is  as 
near  an  approach  to  equity  as  the  circumstances 
would  allow,  but  the  court,  entertains  very  con- 
siderable doubt  whether  it  is  competent  to 
affirm  such  report — whether,  on  the  contrary, 
it  is  not  its  duty,  whatever  may  be  the  con- 
sequences, to  decide  the  case  according  to 
more  strict  judicial  principles,  even  though  a 
decision  founded  upon  those  judicial  principles  may 
not  be  more  satisfactory.  This  brings  me  to  the 
consideration  of  what  are  the  judicial  principles 
which  ought  to  govern  the  court  in  ascertaining  the 
amount  of  damage  to  which  the  pit.,  successful  in 
a  cause  arising  from  collision,  is  entitled.  The 
general  principle  is  easily  stated.  The  deft,  is  a 
wrong-doer,  and  the  pit.  is  entitled  to  be  reimbursed 
for  the  danuige  done  to  the  property;  all  the 
damage  in  consequence  of  the  collision,  neither  more 
nor.  less.  But  upon  whom  does  the  onusprofxmdi  lie 
of  showing  what  damage  was  occasioned  by  the 
collision  ?  I  apprehend,  to  a  limited  extent,  on  the 
pits. :  first,  because  they  are  pits,  in  the  cause,  and 
must  make  out  their  case ;  and  secondly,  because, 
being  owners  of  the  ship  and  cargo,  they  have  had 
the  best  and  most  ample  means  of  proving  tha 
damage  and  the  cause  lYiet<toi.  \i\3A.  M  ^^i  iStskWfi 
sufficient  prima    facie,   eviCi^nca  -wVii^  \saoR«oXT%.- 
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dieted,  would  justify  the  court  in  coming  to  the 
conclusion  that  the  damage  was  occasioned  by  the 
collision,  they  have  fulfilled  all  that  the  law  obliges 
them  to  do.    Here,  I  apprehend,  the  ontMoroiancfi 
shifts,  and  it  lies  upon  the  deft,  to  show  that,  not- 
withstanding the  prima  facie  evidence  to  the  con- 
trary, the  damage  was  not  occasioned  by  the  colli- 
sion, but  that  there  was  another  or  a  concurrent 
cause,  to  which  that  damage  is  fairly  to  be  attri- 
buted, and  this  onus  probcmdi  is  greatly  increased 
where  the  defts.  have  charged  fraud.   I  tiiink  I 
must  go  further,  and  say  that  the  deft,  is  bound 
to   produce,    in   answer  to   tiie  prima  facie  evi- 
dence of  the  pit,  conclusive  proof  that  the  da- 
mage is  not  to  be  attributed  to  his  own  default, 
where  the  misconduct  of  the  deft,  has  occasioned 
the   difficulty.     First,   then,  with   regard  to  the 
primd  facie  proof  that  the  damage  to  the  cargo  arose 
from  the  collision.     The  evidence  shows  that  this 
Dutch  vessel  put  into  the  bay  of  Gibraltar,  not  in 
consequence  of  any  damage  received  at  sea  which 
made  that  measure  necessary,  but  in  consequence  of 
contrary  winds,  which  rendered  it  difficult,  if  not  im- 
possible, to  prosecute  the  voyage  to  Malta  and  Fatras. 
The  putting  into  Gibraltar  Bay  was  therefore  a  mere 
temporary  measure  to  await  a  change  of  wind,  such  as 
any  vessel  nught  resort  to  without  having  experienced 
any  damage  at  aU.   The  collision  then  tiSces  place  be- 
tween the  Dutch  vessel  of  120  tons,  and  the  steamer 
of  1689  tons — a  disproportion  of  importance  in  this 
case.    In  the  preliminary  acts  the  pits,  state  that 
the  collision  took  place  by  the  stem  of  the  Egyptian 
striking  the  port  bow  of  th^  Jonge  Wdbrave;  the 
Egyptian  states,  by  her  starboard  bow  striking  the  port 
bow  of  the  Jange  Walrave,    The  court,  after  having 
adverted  to  the  evidence  of  the  master  of  the  Egyn- 
iian,  said :  *^  I  am  of  opinion  that  the  pits.,  in  tne 
absence  of  other  evidence,  have  established  9.  primd 
facie  case  that  the  damage  done  was  done  by  the 
collision."    Then,  have  the  defts.  established  their 
case  to  the  satisfaction  of  the  court,  eiUier  that  the 
collision  could  not  have  occasioned  the  damage,  or 
that  there  was  another   concurrent   cause  which 
either  must  have  caused  the  damage  or  contributed 
thereto  ?    Independent  of  any  concurrent  cause,  I 
am  not  satisfied  that  the  collision  could  not  have 
caused  the  damage.    I  apprehend  the  principle  to 
be  that,  if  a  part  of  the  damage  be  clearly  attri- 
butable to  the  wrong-doer,  and  it  be  impossible  to 
draw  the  line  with  precision,  and  say  how  much, 
the  wrong-doer  must  bear  the  loss.  I  am  of  opinion 
that,  if  the  vessel  had  been  strained  upon   the 
Toj^age  to  Gibraltar,  and  that,  consequentlv,  the  col- 
lision occasioned  greater  damage  then  if  she  had 
been  perfectly  sound,  in  such  case  the  Egyptian 
would  be  equally  to  blame  and  responsible  for  the 
whole  damage.    It  never  can,  I  think,  be  main- 
tained that  a  wrong-doer  is  not  responsible  for  the 
damage  which  actually  accrues,  though  the  vessel 
damaged  might  be  in  such  a  condition  that  the  col- 
lision would  occasion  greater  loss  than  if  less  sus- 
ceptible of  damage.    It  constantl  v  happens,  in  cases 
of  collision,  that  the  vessels  which  suffer  therefrom, 
though  seaworthy,  are  not  in  their  structure  and  con- 
dition of  first-rate  character,  and  therefore  suffer  more 
severely  than  others  of  less  age  and  stronger  build. 
What  evidence  is  there  to  show  that  the  damage 
which  actually  accrued  to  the  cargo  arose  on  the 
Toyage  to  Gibraltar?     There  is  nothing  but  the 
protest   of   the   master,   which,   if  I  am  to   be- 
fieve,  there  could  have  been  no  damage  to  the 
cargo   during  that  voyage.    And  why   should   I 
disbelieve  it,   and   hold    it   to  be   evidence    for 
the  defts.,  when  it  contradicts  the  case  they  set 
up  ?    The  argument  has  gone  this  length,  that  be- 
cause the  master  asserts  from  day  to  day,  or  almost 
from  tiny  to  dav,  that  the  vessel  made  no  water, 
tbMt  therefore  it  must  have  made  water.    I  can 


come  to  no  such  conclusion,  and  I  see  not 

the  protest  to  justify  the  suspicion  that  1 

taken  by  the  master  was  not  a  proper  can 

interest  of  the  owners  and  their  possible  < 

noUiing  inconsistent  with  the  usual  form  od 

in  sinular  cases  and  questions  relating  t< 

vessels.    So  far  as  the  case  for  the  dSts. 

upon  the  improbability  of  the  collision  occ 

so  large  a  damage,  I  am  not  satisfied  that 

any  such  improbability  as  would  justify  m< 

posing,  without,  or  indeed  contrary  to,  the  e 

that  Uie  damage  had  been  occasioned  before 

reached  Gibrtdtar.     [The  learned  Judge 

ferred  to  the  surveys,  to  the  evidence  of 

skilled  witnesses,  and  to  the  testimony  gi 

sequently  to  the  registrar's  report,  which  la 

dence  he  (the  learned  Judge)  considered 

viewed  with  great  vigilance,  and  proceeded 

taking  a  careful  review  of  all  the  facts,  anc 

always  reluctant  to  disturb  a  report  of  the  : 

and  merchants,  I  am  unable  to  concur  1 

their  conclusions.    With  respect  to  the  da 

Gibraltar,  I  am  of  opinion  that  the  repor 

registrar  and  merchants,  dividing  the  loss 

on  legal  principles  be  supported;  that  the 

bound  to  pronounce  a  judgment  for  or  aga 

claim,  or   for  a  definite   part,  as  proved 

dence,  and  not  from  conjecture.    I  think 

pits,  have  produced  pritni  facie  evidence  i 

to  support  uieir  whole  claim  in  this  partici 

the  defence  of  fraud  is  not  proved,  nor  sufflc 

dence  produced  to  invalidate  the  pits.'  cla 

I  adhere  firmly  to  the  principle,  that  the 

all  cases  of  doubt,  ought  to  have  the  benefit 

doubt  against  a  wrong-doer.    My  decree  ^ 

Uie  following  effect: — ^To  refer  back   the 

with  directions  to  allow  the  whole  loss  1 

tained  at  Gibndtar,  and,  on  the  same  prin 

the  proper  charges  incidental  to  such  loss 

to  disturb  the  report  as  to  any  of  those  itei 

have  been  in  part  disallowed  on  account 

being  extravagant  charges,  and   the   res 

report  ¥rill  stand.    The  pits,  must  have  th 


JUDIOIAL    COMMITTEE    OF 

PBIVY    COUNCIL. 

Beported  hj  Jaios  PATSBSOir,  Esq.,  of  the  Middle 

Saturday,  Jub/  23, 1864. 

(Present— The  Right  Hon.  Lord  Kiico« 
Kmiqht  Bbucb,  L.  J.,  and  Sir  J.  Bomii 

Thb  Amatja. 

The  Maris  db  Bbabant. 

Ship — CdQmon — Allegation  of  cause  of  < 
Pleading — Inqfroperly  gtarwxxrding  hebn- 
of  evidence. 

In  a  cause  of  collision  the  pit,  aUeged,  first 
deft,  improperly  starboarded;  ana  secondly, 
not  starboard,  at  aU  events  he  neglected  to 
ought  to  have  done : 

Held,  the  court  mipht,  on  the  evidence,  well  JU 
pit,  without  detuHna  whether  the  defi,  had  m 
or  not  f  for  the  Jtrst  char^  if  proved, 
involved  the  second;  and  if  not  proved, 
w(u  sufficient  to  sustain  the  judgment.  Th 
objection  of  want  of  certmnty  in  pleadim 
tenable. 

Comments  on  the  haUcmee  of  evidence  as  to 
collision  between  two  screw  steamers,  one  t 
properly  starboarded  her  helm. 

This  was  an  appeal  from  the  Court  of  i 
,  ol  England. 


MAEITIME  LAW  CASES. 


69 


Prht.  Ck>.] 


The  Amalia.    Thk  Marie  de  Brabant. 


[Priv.  Co. 


The  case  arofle  out  of  a  collision  which  took 
pltee  in  the  Mediterranean,  hetween  the  Metric  de 
Bnbmt  and  the  Amalia,  on  the  12th  May  1863. 
They  were  both  screw-steamers,  the  former  of  564 
iGoi,  and  the  latter  of  1284  tons.  The  Amalia  was 
coming  from  Malta  on  the  voyage  to  Gibraltar  and 
LifopooL  The  Marie  de  Brabant  had  stuled  from 
Antwerp  bound  to  the  East,  and  having  called  at 
Qibnltar,  was  proceeding  to  Malta.  There  were 
cnm-actiona  in  the  Adn^ralty  Court,  where  it  was 
decided  that  the  Amalia  was  solely  to  blame,  from 
vhidi  judgment  the  present  appeal  was  brought. 

Bntt,  Q.  C  Miboard  and  V,  Luahington,  for  the 

ippi.  the  AmaHa,  contended  that  the  resps.  having 

e^Rflsly  pleaded  facts  from  which,  as  was  held  by 

the  judge  below,  the  necessary  inference  was  that 

the  isulia't  helm  had  been  improperly  starboarded, 

tDdhaTing  in  their  evidence  endeavoured  to  prove 

that  the  colliaion  was  thereby  occasioned,  were  not 

entitled  to  recover,  the  court  having  declined  to 

lind  that  the  helm  of  the  Amalia  had  been  so 

itnboirded,  and  that  the    collision  had  thereby 

been  occasioned:  (The  Ann,  1  Lush  55  ;  The  East 

hOaaUy  1  Lush.  241.)    The  case  of  the  Marie  de 

Bnbimt  was  manifestly  untrue ;  and  the  collision 

VIS  occasioned  by  the  want  of  due  look-out  on 

houd  the  Marie  de  Brabant,  and  by  her  improperly 

pQf^g  her  helm  and  endeavouring  to  run  at  full 

ipeed  across  the  hawser  of  the  Amalia, 

Br.  Deone,  Q.  C.  and  Clarkaon  for  the  Marie  de 
Matf. 

&£  PhiUimore  and  Dr.  Twiss  for  the  owner  of 
^^f^ibQ  Marie  de  Brabant, 

Cur,  adv,  vult, 

I«d  KorosDOWK. — Two  points  were  urged  by  the 

jQpL^eonnsel  in  these  appeals.    They  contended — 

jrJOuii  supposing   the   evidence   to   justify  the 

^w%  that  the  Amalia  was  alone  to  blame,  it  did 

jio|nttke  out  the  case  alleged  by  the  petitioner  in 

her  pleidings,   and   that  she   was   not   therefore 

«HHed  to  recover.    2.  That  the  evidence  did  not 

Jjviint  a  finding  that  the  Amalia  was  at  all  to 

^*ine,  or  at  all  events  that  she   was   solely   to 

J™.   The  first  objection  rested  upon  this— that 

^petition  of   the    Marie  de  Brabant  alleged  an 

^nijr  if^iicfa  it  was  said  could  have  happened  only 

hy  the  Amalia  starboarding,  and  that  it  alleged  in 

Y^t  of   fact  that  the  hehn  of  the  Amalia  was 

^°>Pn>perly  put  to  starboard ;  and  it  was  pointed 

^that   the  court  below  had   refused  to   decide 

Whether  the  Amalia  had    starboarded  or  not,  and 

J^  had  given  judgment  against  her.    It  is  of  great 

jDiporttnoe  to  the  due  administration  of   justice, 

^  parties  who   seek  relief   in   the   Court    of 

^^4niralty  should  state  the  injury  of  which  they 

^plain   with   sufficient   clearness  and  accuracy 

1^  enable   their    adversaries   to   know  the   case 

^<^  th^  have  to  meet  and  to  prepare  their  defence 

J^ndingly;  and  when  the  plt.*8  allegation  had 

*^  sndi  as  to  mislead  his  opponent  upon  this 

^*ential  matter,  it  has  been  held  by  this  committee 

^  the  pit.  was  not  entitled  to  recover.    As  to 

^ters  which  have  taken  place  on  his  own  ship,  he 

^  enabled  to  speak,  and  is  reasonably  required  to 

Mi:,  with  precision  and  certainty.    With  respect 

j^  vhat  has  been  done  on  board  his  adversary's  ship, 

he  can  in  many  cases,  probably  in  most  cases,  speak 

I*  what  was  done  only  by  inference.    In  this  case 

|he  plL  has  alleged  that  the  Amalia  starboarded  her 

helm  improperly ;  but  he  has  also  formally  alleged 

^  her  helm  was  not  duly  and  properly  put  to 

]iort  as  it  ought  to  have  been.    The  first  charge,  if 

Vnnd,  neceiaanly  involves  the  second ;  but  if  the 

htt  be  not  proved,  the   second  remains,  and  if 

ertiMlriiBd  in  fact^  is  quite  svMdent  to  sustain 


the  judgment.  The  deft,  has  distinct  notice  of  the 
charges  which  he  has  to  meet :  first,  that  he  star- 
boarded ;  secondly,  that  if  he  did  not  starboard,  at 
aU  events  he  neglected  to  port  as  he  ought  to  have 
done.  We  are  clearly  of  opinion  that  this  objection 
cannot  be  maintained.  It  remains  to  consider  the 
effects  of  the  evidence.  As  to  what  was  actually 
done  by  the  Marie  de  Brabant  when  she  sighted  the 
Amalia,  there  is  no  dispute.  Whether  what  she  did 
was  in  the  circumstances  a  right  thing  to  do,  is  a 
different  question.  She  alleges  that  she  first  saw 
the  white  light  of  the  Amalia  at  a  distance  of  four 
miles  and  two  points  on  her  port-bow ;  that  after 
watching  the  light,  as  the  beanng  continued  about 
the  same,  she  ported  her  helm  in  order  to 
give  the  Amalia  a  wider  berth  till  the  light 
was  brought  three  points  on  her  port-bow^ 
when  the  helm  was  steadied ;  that  afterwards  the 
green  light  of  the  Amalia  came  in  view,  and  she 
then  put  her  helm  hard  a-port,  butjthat  the  Amalia  ran 
into  her  with  her  stem  and  starboard  bow  with  such 
violence  as  to  sink  her.  That  the  Marie  de  Brabant 
did  put  her  helm  to  port,  and  afterwards  hard  a-port, 
as  thus  alleged,  is  not  disputed  by  her  opponent. 
The  Amalia  insists  that  it  was  this  porting  of  the 
Marie  de  Brabant  which  occasioned  the  collision^ 
for  she  alleged  that  the  ships  were  on  such  courses 
that  if  «ich  had  continued  without  altering  her 
helm  they  would  have  passed  clear  of  each  other 
starbourd  to  starboard,  but  that  the  Marie  de 
Brabant,  by  improperly  porting,  ran  across  the  bows 
of  the  Amaliti,  and  produced  the  accident.  On  her 
part  it  is  positively  denied  that  she  had  starboarded 
her  helm,  and  it  is  contended  that  it  never  became 
her  duty  to  port.  The  first  question  to  be  deter- 
mined is,  whether  when  the  ships  met  each  other  the 
Amalia  was  on  the  starlxM^tl  side  or  on  the  port 
side  of  the  Marie.  If  she  were  on  the  port  side,  and 
only  two  points  on  the  port  side,  there  can  be  no 
doubt  that  she  was  justified  in  porting,  and  that  the 
effect  of  it  was  to  enable  the  two  vessels  to  pass 
each  other,  port  to  port,  as  it  was  their  duty  to  do, 
with  greater  security.  If,  on  the  other  hand,  they 
were  in  such  a  situation  that  they  might  have 
passed  without  danger,  starboard  to  stlvboard,  by 
merely  continuing  their  courses,  then  by  porting 
the  Marie  may  have  run  into  the  danger  whic^ 
otherwise  she  would  have  avoided.  Now,  upon  this 
point  there  is  great  contradiction  in  the  evidence. 
Hie  court  below  has  seen  and  heard  the  witnesses, 
and  no  complaint  is  made  of  the  manner  in  which  the 
evidence  was  summed-up  and  the  case  submitted  by  the 
learned  judge  to  the  Trinity  Masters.  The  whole  court 
have  come  to  l^e  conclusion  that  in  the  circumstances 

S roved  it  was  the  duty  of  the  Amalia  to  port  her 
elm ;  that  she  did  not  do  so  imtil  the  moment  of 
the  collision;  and  they  have  therefore  in  effect 
decided  that  the  ships  met  in  the  positions  described 
by  the  resp.  and  not  in  those  alleged  by  the  app. 
Adhering  to  the  rules  which  we  have  so  often  had 
occasion  to  state,  we  cannot  disturb  this  finding 
unless  the  app.  can  satisfy  us  that  the  true  result 
of  the  evidence  has  been  mistaken  in  the  court 
below.  Witii  this  view  he  relies  mainly  upon  two 
facts.  First,  that  if  the  ships  had  met  stem  on,  or 
port  side  to  port  side,  the  Marie  de  Brabant  must 
have  seen  the  red  lights  of  the  Amalia,  and  that  in 
point  of  fact  she  did  not  see  them.  Secondly,  that 
according  to  the  case  alleged  by  the  Marie  de 
Brabant,  no  collision  could  possibly  have  taken  place 
unless  the  Amalia  then  had  starboarded,  and  that  it 
was  proved  beyond  all  question  that  in  fact  sho 
never  did  starboard.  As  to  the  first  point,  the 
statement  and  the  evidence  on  the  part  of  the  Marie 
de  Brabant  show  that  no  coloured  lights  were  seen 
from  her  on  board  the  Amalia  until  just  before  the 
collision,  when  her  grc^n  \ig\i\.  ^«a  «««ci  ^Xrx^  %&  NX 
is  alleged,  slie  bad  atuboaxdodu  '^Q^  VXSe  ^tw^ 
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.that  the  Aaialia  actually  carried  lighU  of  unuaual 
cixo  and  brightness  ;  whether  the  vetscli  met  on  the 
«Be  gidc  or  the  other  the  coloured  light*,  it  thould 
»eem,  miut  have  been  visible — on  one  nypothCBia  the 
ited,  and  the  other  the  peen.  That  they  were  not 
seen  ii  not  easily  explained.  Their  poaition  with 
Tcference  to  the  ahip's  boats  and  the  bales  of  cotlon 
■doei  not  afford  a  satiafactoiy  explanation.  This 
would  be  material  it  there  were  reaton  to  sup- 
pose  that  the  ilarie  had  not  kept  a  good  look- 
out, but  ve  think  that  this  suggestion  is  dis- 
jilaccd  by  the  evidence.  Fot  the  present  purpose, 
thiat  of  deciding  on  which  side  the  reuels  met,  it  does 
not  teem  of  so  much  importance.  Secondly,  we 
come  then  to  the  great  question  as  to  the  ttarboanl- 
ing.  Id  support  uf  the  statement  that  the  Amatia 
i«larboarded  there  is  the  evidence  of  Fcrange,  the 
mate  of  the  Marie,  who  was  the  officer  on  deck  in 
charge  of  the  ship ;  of  Goetballa,  the  look-out  man  ; 
'Of  Lemani,  the  seaman,  of  Koggmana,  the  helms- 
man ;  and  of  Von  Dippendael,  Uic  master.  These 
-witnesses,  of  course,  can  speak  only  to  the  fact  that 
the  helm  of  the  Amalia  was  starboarded  bv  de- 
tscribing  the  course  of  the  Amalia,  and  the  cliange 
which  took  place  ia  it  before  she  r«a  into  the 
Marie.  This  change  they  say  could  have  been 
occasioned  only  by  the  Aiaalia  being  placed  under  a 
atarboard  helni.  Agunit  this  is  to  be  set  the 
•evidence  of  the  witnesses  on  board  of  the  AHuUia, 
Pollard  the  tnalc,  Naglo  tlie  boalswun,  and  one  or 
<two  others,  who  concur  in  stating  in  effect  that  the 
.helm  of  the  Amalia  was  not  altered  until  the  red 
light  of  the  Marlt  was  seen  coming  across  their 
bows,  when  their  helm  was  put  hard  a-port.  With 
respect  to  Pollard,  we  most  say  that  be  appears  to 
AU  to  give  his  evidence  in  a  very  unsatisfactory 
manner,  and  to  have  fenced  with  the  questions  put 
i.to  him,  or  to  have  been  incapable  of  understanding 
.them.  The  master  of  the  ship  did  not  come  on 
Vkck  just  before  the  collision,  and  this  person,  the 
third  mate,  was  the  officer  in  charge  of  the  ship  at 
.the  time  of  the  collision.  Now,  in  this  competition 
of  witnesses,  there  are  two  circumstances  which  it 
appears  to  us  must  determine  our  judgment  as  to 
the  aide  on  which  the  truth  lies.  O  NeiU,  the  man 
.U  the  wheel  on  board  the  Aoialia,  was  not  called. 
He  must  have  known  with  certainty  whether  the 
lielm  of  the  Amalia  had  ever  been  starboarded  or 
Aot.  He  was  in  court  when  the  other  witnesses 
were  examined,  but  the  apps.  declined  to  call  him. 
Davison,  who  is  said  to  have  been  assisting  him, 
-araa  called,  and  it  waa  urged  that  this  is  the  same 
thing,  but  it  is  really  a  very  different  thing. 
Davison  had  gone  to  assist  O'Neill,  in  case  assistance 
was  required,  but  be  was  not  with  him  at  the 
wheel  He  says  that  he  went  on  the  poop,  he  did 
not  go  to  the  wheel,  but  to  the  starboard  side  of  the 
poop ;  that  while  tJiere  he  first  saw  a  white  light, 
.and  about  eight  minutes  afterwards  a  red  light,  that 
the  boatswain  then  gave  an  order  to  hard  a-port ; 
that  ho  hurried  to  the  wheel  in  order  to  assist  in 
putting  the  helm  hard  a-port,  but  that  the  boat- 
flwain  was  there  before  him,  and  that  the  helm  was 
put  hard  a-port.  That  this  was  done  may  be  very 
tme ;  but  the  question  is,  what  had  been  done  pre- 
Tiously.  Now,  to  this  fact  the  witness  cannot 
•peak,  and  O'Neill  could  bare  spoken  with  perfect 
knowledge.  No  excuse  is  laid  by  any  evidence  for 
not  examining  him  on  the  part  of  the  apps.  Their 
suggestion  that  he  was  a  corrupt  and  adverse  ~'' 
"verse  witness,  without  any  affidavit  or  other 
4ence  to  lapport  the  charge,  can  be  of  no  avail, 
he  appeared  to  be  an  adverse  or  unfair  witness,  the 
court  would  have  allowed  the  apps.'  counsel  to  treat 
him  as  such,  and  would  have  given  to  llis  testimony 
such  weight,  and  no  more,  as  tt  might  seem  to  dcsen 
.jil/  that  we  can  infer  from  the  refusal  or  neglect 
.dUbimiMtbia,  that  if  be  had  been  examined,  hie 
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:vidence  would  have  been  prejudicial,  if  nc 
o  the  apps.'  case,  and  that  for  this  reason 
lot  examined.  The  other  fact,  which  seem 
■ery  instructive,  is  this ;  a  collision  m^ 
been  produced  between  the  two  vessels  in  ei 
the  two  ways  suggested  by  the  parties — 
Mant  suddenly  porting  and  running  acn 
bows  of  the  Amalia,  or  by  the  Amalia  Si 
starboordinft  and  running  into  the  Mnrii 
we  think  that  the  direction  of  the  blow 
have  been  different,  according  to  the  ma 
by  which  the  cullieion  was  occasioned.  U 
' — I  occasioned  by  the  porting  of  the 
think  the  blow  would  have  led  aft, 
by  the  starboarding  of  the  Amalia,  that  it 
have  led  forward.  Now,  upon  this  point  the 
contradiction  in  the  evidence.  Von  Dippcnd 
master  of  the  Miirie,  says  that  the  blow  wi 
oblique  direction  below  the  mast  and  the  fui 
a  little  oblique  direction  from  the  mast  f 
Lemans  says  that  the  Amalia  came  from  tl 
of  the  Marie  towards  her  stem,  and  her  b 
:  across  the  Marie  from  the  stem  towa 
fore  part  of  the  sliip.  Feraiige,  the  male,  ss 
the  blow  slanted  forwards  ;  that  the  Amnii 
not  have  come  x>erpendieularly  upon  the  Me 
then  she  could  not  have  hit  her  that  slidinf 
and  WiUman,  the  look-out  man  on  board 
Aiualiu,  cotifirras  this,  and  says  that  she  stn 
Marie  a  slanting  blow,  slanting  from  the 
towards  the  fore  part  of  the  vessel.  This  sti 
is  not  inconsistent  with — on  the  contrary 
rather  favoured  by— the  actual  marks  on  tl 
and  bows  of  the  Alitalia,  according  to  the  eej 
of  the  surveyor,  and  the  Marie  having  su 
have  all  the  evidence  on  the  point  which 
cumstances  admit  of.  If  it  were  necessary  ti 
the  question,  therefore^  we  must  hold,  uj 
balance  of  the  evidence  before  us,  that  the 
starboarded  her  helm,  and  thereby  occasioi 
aci;ident ;  but  it  is  sufficient  for  disposing 
cose  to  say  that  the  app.  has  failed  to  conv 
that  the  judgment  below  is  erroneous,  eiUi 
the  rules  of  the  law  which  were  applied,  i 
the  effect  of  the  evidence.  Wo  must  humbl; 
to  Her  Majesty  our  oinnion  that  the  appeal 
be  dismissed  with  costs. 

Decree  a^ 

App-'s  proctors,  Prilchard  and  Sons. 
Hb«p.*s  proctors,  Clarhtoa,  Soa  and  Oxjki 


The  Cosstiiutiou. 

Slilp — CoBItioit — NeiD  nailing  mk) — Salliiy 
meeting — Practice  as  (o  jiew  trials. 

Tao  tailing  reneli,  ons  proceeding  to  L.  and  t 
from  L.,  tato  tack  other  about  a  mile  off",  3 
the  wind  on  wposite  tides,  as  tlitg  icere  ml 
aid-on,  or  nearly  tnd-oa,  bat  crossing, 

Held,  tie  Uth,  and  not  tie  IIM  mid  tailing  mk 
and  that  one  0/  the  vetieta  ought  lo  liaix  got  i 
•cag. 

The  pmctict  of  the  Court  of  Admiralty  does  n 
of  aew  triaU,  oaiini/  to  tht  icanderiag  hi. 
KonHM  and  other  reatons.  And  on  an  crope 
Judicial  Committee  the  tenlenre  must  be  Either 
or  altered,  and  it  will  ml  be  altered  unfr* 
pellate  court  t'l  reaaonabli/  convinced  that  thi 

This  was  an  B|f»eal  from  a  sentence  of  tl 
I  of  X^nin^lj  in  s.  ckom  of  <Umaee,  proiD 
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The  Constitution. 


[Priv.  Co. 


the  owners  of  the  Gtorgt  Dean  against  the  owner  of 
the  Constitutum, 

The  cause  arose  out  of  a  collision  which  occurred 

between  the  Georye  Dean  and  the  Consti'Qttion,  at 

mlwat  six  o'clock  on  the  evening  of  the  11th  Feb. 

XtiOi,  in  the  neighbourhood  of  the  Skerries,  o£f  the 

coast  of  Anglesea. 

The  Gtoiye  Dean  was  a  brig  of  182  tons  register, 

MMid  the  Constitution  was  a  ship  of  1282  tons  register. 

It  was  alleged  in  the  court  below  on  the  part  of 

'ths  present  apps.  that  the  George  Dean  was  sailing 

^vrith  the  wind  a  fresh  gale  from  the  south-west, 

okse  hauled  to  the  wind  on  the  ])ort  tack,  heading 

»l)oat  west  north-west,  and  making  about  a  knot 

and  a  half  an  hour,  and  that  whilst  she  was  so 

sailing  the  Constitution  with  the  wind  free  ran  into 

her  starboard  waist  and  caused  her  to  founder. 

The  case  set  up  in  the  court  below  by  the  owners 
of  the  Constitution,  the  present  resps.,  was.  that  the 
Coutiuuion^  with  the  wind  about  SS.  W.  by  8.,  un- 
steady and  freshening,  was  close  hauled  to  the  wind 
on  the  starboard  tack,  when  a  green  light  was  seen 
tboQt  a  point  and  a  half  to  two  points  on  her  port 
how.   Tliat  the  Constitution  was  kept  close  to  the 
vind  on  the  starboard  tack.    That  the  green  light 
THtt  witched  for  a  short  time,  when  .it  (lisappeared, 
and  thit  shortly  afterwards  a  green  light,  and  then 
^  hrig  Geort/e  Dean,  were  seen  at  a  short  distance 
^  the  Constitution,  and  about  a  point  and  a  half 
oa  her  port  bow,  and  approaching  the  Constitution, 
ttdmidering  a  collision  inevitable.    That  the  helm 
^  the  Constitution  was  put  hard  a-port ;  but  that  the 
Gtarye  Dean  with  her  starboard  side  came  into  coUi- 
•iwwith  the  stem  of  the  Constitution. 
Ihe  learned  judge  of  the  court  below  was  assisted 
^Ca^n  Drew  and  Admiral  Collinson,  two  of  the 
<Hff  brethren  of  the  Trinity  Corporation.     The 
<*idace  on  both  sides  was  taken  orally  in  open 
eoart 

A  cross-action  had  been  instituted  by  the  owners 
<rf  the  Constitution,  the  present  resps.,  against  the 
"^nen  of  the  Georfje  Dean. 

In  hit  address  to  the  Trinity  Masters,  the  follow- 
fflg  observations  were  made  by 

Dr.  LrsniNGTON. — Gentlemen. — You    are     well 

**we  that  we  are  under  the  government  of  a  recent 

-^t  of  Parliament,  and  new  steering  and  sailing 

'^  which  we  must  apply  to  the  circumstances  of 

^8  case.     Now  of   these    two    vessels,  the    one 

*•*  proceeding  from  Liverpool  and  the  other  was 

P'^^wding   to  Liverpool;    and  the  first  question 

*hith  I  wish  to  address  to  your  consideration  is, 

*bether  the  facts  of  the  case  show  that  the  11th 

*ticle  oi  the  new  rules  applies,  or  the  12th.    ITiese 

twoTcssels  see  each  other  at  a  considerable  distance, 

*^king  at  all  the  facts  of  the  case,  not  less  than  a 

^e ;  and  I  think  it  inevitably  follows  that  if  what 

^^  right  hail  been  done  there  could  have  been  no 

f^Uwion.    What  they  did  do  seems  rather  to  resolve 

ijjtlf  into  this,  they  neither  of  them  did  anything. 

^e  ressel  on  the  port  tack  kept  her  course,  and  the 

^^•sel  on  the  starboard  tack,  acconling  to  her  own 

•^tenient,  made  no  alteration  in  her  helm  until  the 

J^ual  collision  was  taking  place.    With  a  view  to 

^wing  your  attention  to  the  quest  icm  imder  which 

2'  the  two  rules  the  case  falls,  1  will  advert  to  the 

*^  article  of  the  two  preliminary  Acts.      It  is 

*^oged  that  the  George  Dean  was  close  hauled  on 

*^  port    tack    heading    W.X.W..    and    on    the 

^Ukjt    side    it     is     stated    that    the     Constitution 

*ts    close    hauled   on    the    starboanl    tack,   and 

Jjeading  S.E.  by  S.     Now  the  11th  rule  is  this: 

"If  two  aailing  ships  are  meeting  end-on,  or  nearly 

Qid-on,  so  as  to  involve  risk  of  collision,  the  helms 

of  both  should  be  put  to  port,  so  that  each  may 

fU9  on  the  port  side  of  the  other/*    Now.  subject  to 

jDortietteroptiuoiv  I  should  say  tliis  is  not  the 


rule  that  applies,  and  that  these  two  vessels  were 
not  meeting  end-on,  or  nearly  end-on,  so  as  to  in- 
volve risk  of  a  collision.  According  to  my  view, 
the  case  falls  under  the  12th  rule :  "  ^^'^len  two 
sailing  ships  are  crossing  *' — ^thero  is  a  distinction  in. 
these  rules  between  meeting  and  crossing — '*  so  as 
to  involve  risk  of  collision  then,  if  they  have  the 
wind  on  different  sides,"  which  is  the  case  here, 
*•  the  ship  with  the  wind  on  the  port  side  shall  keep> 
out  of  the  way  of  the  ship  with  the  wind  on  the  star* 
board  side,"  and  then  follow  certain  exceptions'. 
Now,  assuming  these  two  vessels  were  crossing  so 
as  to  involve  risk  of  collision,  then  the  passage  I 
have  read  directs  that  the  ship  with  the  wind  on  the 
port  side — that  is  the  port-tack  ship — shall  keep  out 
of  the  way  of  the  ship  with  the  wind  on  the  star- 
boanl side.  If  it  stood  there  it  would  be  a  very 
simple  matter :  the  George  Dean  being  on  the  port 
tack  woiUd  have  been  bound  to  give  way  to  the 
Constitution,  which  was  on  the  starboard  tack.  But 
the  rule  goes  on  :  "  except  in  the  case  in  which  the 
ship  with  the  wind  on  the  port  side  is  close  hauled, 
and  the  other  ship  free,  in  which  case  the  latter  ship 
shall  keep  out  of  the  way."  Now,  to  apply  the  rulo 
so  qualified  to  the  present  case.  Assuming  the 
George  Dean  was  close  hauled  upon  the  port  tack. 
If  you  are  of  opinion  that  the  Constitution  was 
on  the  starboard  tack  close  hauled,  then,  in  that 
case,  the  George  Dean  was  bound  to  keep  out 
of  the  way  ;  but  if  the  Constitution,  though  on 
the  starboanl  tack,  had  the  wind  free,  she  would 
be  bound  to  get  out  of  the  way;  and  by  tho 
term  "get  out  of  the  way,"  we  mean,  take  her 
own  choice,  to  go  on  one  side  or  the  other.  Another- 
rule  then  follows,  which  I  will  presently  notice,  as 
to  the  duty  of  the  other  ship.  It  is  thus  of  the  greatest 
importance  in  this  case  that  you  should  deterraine- 
whether  the  George  Dean  was  close  hauled  on  tho 
port  tack ;  and,  secondly,  whether  the  Constitution- 
was  close  hauled  on  the  starboard  tack.  I  repeat 
it  again  ;  if  the  George  Dean  was  close  hauled  on  the 
port  tack  and  the  Constitution  was  free,  then  it  was 
the  duty  of  the  Constitution  to  have  kept  out  of  the 
way,  which  she  did  not  do ;  and  then,  moreover,  it 
was  the  duty  of  the  George  Dean  to  do  notliing ;. 
because  here  is  a  very  important  rule:  **WTiere,  by 
the  above  rules,  one*  of  two  ships  is  to  keep  out 
of  the  way.  the  other  shall  keep  her  course,  subject 
to  the  qualifications  contained  in  the  following 
article."  Therefore,  supposing  the  starlward-tack 
vessel  had  the  wind  free,  it  was  the  duty  of  the 
port-tack  vessel  to  keep  her  course,  which  she  did^ 
Now  as  to  the  question,  purely  one  of  fact,  whether 
the  starboard-tack  vessel  had  the  win<l  free,  which 
is  the  only  question  in  the  case,  I  think  it  would  be 
vain  to  go  through  the  evidence.  If  you  should  bo 
of  opinion  that  the  starboard-tack  vessel  was  not 
sailing  free,  then  the  George  Dean  was  to  blame ; 
and  if  you  come  to  the  conclusion  she  was  sailing 
free,  it  is  clear  as  daylight  that  the  port-tack  ship 
should  have  kept  her'course,  and  the  starboard-tack 
ship  given  way.  Now  we  have  had  great  discussion 
as  to  the  wind  and  the  proximity  to  the  Skerries  ; 
but  these  matters  really  do  not  appear  to  me  to  be 
of  importance  to  discuss.  I  conceive  it  all  depends 
upon  what  I  have  stated,  and  therefore  we  will  go 
into  the  next  room. 

ATTER   COXSULTATIOX. 

Dr.  Luslnngton.—\^Q  are  of  opinion  that  the 
George  Dean  is  to  blame  for  this  collision,  and  that 
no  biame  attaches  to  the  Constitution. 

Tlie  Queens  Advocate. — Perhaps  it  would  be  con- 
venient to  your  Lonlship  to  state  the  grounds  and 
the  reasons  upon  wliich  that  decision  is  founded. 

The  Court.— 1  ueycT  utv\V<;n«^Ysi  \c>  ^\n^  ^qj^  ^'fc 
argument  oi  the  Triiuly  IHbaV^w,  \wt  M  \  <iJA  Vi  v 
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The  Constitution. 


[Pri 


should  in  all  probability  make  a  mistake ;  but  our 
judgment  is  founded  upon  this,  we  think  that  both 
TesKls  were  dose  hauled,  and  that  under  the  terms 
of  the  rule  the  port-tack  vessel  is  to  give  way  and 
the  starboard-tack  vessel  to  keep  her  course:  we 
-consider  the  case  falls  under  the  12th  rule. 

The  QueaCs  AdooctOe  and  V,  Lutkington^  for  the 
apps.,  the  owners  of  the  Gtorge  Dean,  contended 
^that  the  evidence  showed  that  the  Constitution  was 
in  fact  sailing  free,  and  was  solely  to  blame. 

Dr.  Decmsj  Q.C.  and  Clarkaon  for  the  resps. 

Lord  KiNGSDOWN. — ^The  first  point  to  be  con- 
sidered in  this  is,  whether  the  questions  of  law 
which  arose  in  it  were  properly  decided  by  the 
learned  judge,  and  the  questions  of  fact  upon  which 
the  decision  depends  were  accurately  stated  in  his 
summing-up  to  the  Trinity  Masters.  Upon  this 
subject  we  entertain  no  doubt  whatever.  We  agree 
with  the  learned  judge  that  in  the  courses  in  which 
these  vessels  met,  the  11th  of  the  New  Navigation 
Bules  has  no  application,  and  that  the  12th  rule 
•must  determine  the  rights  of  the  parties.  The 
vessels  were  not  meeting  end-on,  or  nearly 
end-on,  and  the  only  question  is,  which  was  bound 
to  get  out  of  the  way.  Now  the  rule  prescribes 
that  when  two  sailing  vessels  are  crossing  so  as  to 
involve  risk  of  collision,  then  if  they  have  the  wind 
on  opposite  sides,  the  ship  with  the  wind  on  the 
jport  side  shall  keep  out  of  the  way  of  the  ship  with 
the  wind  on  the  starboard  side,  except  in  the  case 
in  which  the  ship  with  the  wind  on  the  port  side  is 
close  hauled  and  the  other  ship  free,  in  which  case 
^he  latter  ship  shall  keep  out  of  the  way.  In  this 
case  there  is  no  doubt  that  the  ships  were  crossing ; 
4hat  they  had  the  wind  on  opposite  sides,  the  Con- 
stitution on  the  starboard  side  and  the  George  Dean 
on  the  port  side.  It  was,  therefore,  the  duty  of 
the  George  Dean  to  get  out  of  the  wa^  unless  the 
Constitution  htid  the  wind  free.  This  is  stated  by 
^e  learned  judge  to  the  Trinity  Masters  to  be  the 
only  question  in  the  case,  and  we  entirely  agree 
with  him.  In  dealing  with  the  effect  of  the 
•evidence  on  this  question,  we  are  involved  in  the 
greatest  difficulty.  It  depends  partly  upon  the 
credit  due  to  the  witnesses,  of  which  we  have  but 
imperfect  means  of  judging,  and  partly  on  the 
inferences  which  persons  of  nautical  skill,  of 
vfhich  we  are  necessarily  destitute,  may  draw  from 
facts  which  are  established.  The  court  below  saw 
the  witnesses,  the  Trinity  Masters,  of  whom  one 
was  Admiral  Collinson,  a  seaman  of  the  greatest 
•distinction,  personally  examined  the  witnesses,  and 
would  be  far  better  able  to  understand  them,  and 
to  judge  of  the  probability  or  improbability  of 
their  story,  than  it  is  possible  for  us  to  do  even 
with  the  assistance  which  we  receive  from  the  able 
naval  officers  who  are  ordered  to  attend  the  com- 
mittee in  these  cases.  It  was  argued  by  Mr.  Brett, 
that  an  appeal  to  the  Judicial  Conmiittee  is  not  like 
an  application  to  acourt  of  law  for  a  new  trial,  where, 
if  there  be  evidence  to  warrant  the  verdict,  the  court 
will  often  not  disturb  the  finding  of  the  jury  (to 
whom  the  decision  of  the  fact  belongs;,  though  it 
may  not  entirely  approve  of  it ;  that  here  we  are 
sitting,  not  only  as  judges,  but  as  a  jury,  from 
which  it  was  inferred  that  in  order  to  affirm,  we 
ought  to  be  satisfied  that  the  finding  is  that  at 
which  we  should  have  arrived  if  the  matter  were 
res  integra.  We  do  not  agree  to  that  principle.  We 
laid  down  in  the  case  of  the  Julioj  14  Moo.  P.  C. 
286,  in  the  year  1861,  the  rules  by  which  we  must 
be  guided.  The  practice  of  the  Court  of  Admiralty 
does  not  allow  of  new  trials ;  and,  considering  that 
Avza  thepursmtB  and  habits  of  life  of  seamen,  on 
wboae  testimony  the  questions  of  fact  usually  de- 
pend,  it   wouid  geaeriUy  he   imjpossible  in  such 


cases  to  collect  them  again  for  a  second  tria 
as  for  other  reasons,  we  think  the  rule  a  n 
We  must  either  aflSbrm  or  alter  a  sentence  oi 
and  thole  who  call  upon  us  to  alter  it  must 
us  with  a  reasonable  conviction  that  it  ii 
We  certainly  are  unable  to  arrive  at  that  co 
in  the  present  case.  The  evidence  is  entir 
tradictory  upon  many  points  ;  but  in  som 
the  contradiction  is  the  strongest,  there  i 
us  to  be  reason  for  thinking  that  the 
rather  on  the  side  of  the  apps.  than  of  t] 
For  instance,  one  important  question  is,  whi 
Constitution  was  steering  more  or  less  in  a  a 
direction.  AbemeUiy,  the  master  of  the 
Dean,  says  that  the  Constitution  was  stecrinf 
and  had  the  wind  free.  On  cross-examii 
appears  that  his  reason  for  saying  that  is,  t 
was  the  course  to  Liverpool  from  the  poii 
she  was  at  the  time  of  the  collision ;  but  th 
for  Point  Lynas,  he  says,  would  be  S.£. 
and  we  think  it  clearly  proved  that  she  was 
to  Point  Lynas,  in  order  to  take  a  pilot  t 
pool,  and  pot  direct  to  Liverpool.  The  ot 
nesses  on  board  the  George  Dean  who  speal 
course  of  the  Constitution,  do  not  seem  to  u 
as  we  are  capable  of  judging,  to  assign  ve 
reasons  for  their  statements.  MacNay,  the 
of  the  Constitution,  says  distinctly  that  c 
steering  from  S.E.  to  S.£.  by  S.,  tt 
not  being  steady ;  that  she  was  standing  ( 
the  wind  with  her  yards  sharp  up ;  that  he 
was  such  (which  necessarily  means  so  mud 
that  he  did  not  know  whether  he  should 
Point  Lynas.  It  was  strongly  urged  that  1 
which  the  Constitution  was  carrying  prov 
she  could  not  be  close  hauled;  but  tl 
a  point  which  excited  the  attention 
Trinity  masters  in  the  court  below,  and  . 
Collinson  put  questions  on  the  subject  to 
nesses  on  behalf  of  the  Constitution,  and  as 
curred  in  the  judgment,  must  have  been  sat 
the  point.  That  the  yards  were  braced-up  c 
sworn  positively  by  McNay,  the  master,  and 
the  mate,  who,  on  cross-examination,  sai< 
yards  were  sharp  up  as  close  as  ever  we  c 
them.  I  had  two  pulls  at  the  braces  to  get 
as  close  as  I  could."  Some  observations  we 
by  the  app.*s  counsel  on  the  state  of  the  lo( 
Constitution,  in  which  an  erasure  appeared 
been  made,  and  an  alteration  introduced  s 
course  wMch  the  ship  was  steering  at  the 
the  collision.  It  was  pointed  out  at  the  trii 
mate  by  whom  the  log  had  been  kept,  and  n 
his  explanation  of  the  circumstance.  At  fi: 
it  appeared  to  be  suspicious,  but  all  suspicic 
to  us  to  be  removed  by  the  fact  that  the  enl 
no  means  favourable  to  the  case  of  the  rei 
that,  if  an  entry  were  to  be  fabricated,  it  wo 
been  quite  as  easy  to  make  it  "  south-east  h 
as  south-east  by  east.'*  Upon  the  whole,  th 
think  the  case  one  of  much  doubt,  we  Cf 
satisfied  that  the  decision  below  is  erroneo' 
must  humbly  report  to  Her  Majesty  our 
that  it  ought  to  be  affirmed,  but  without  cof 

Sentence  q/ 

App.'s  proctors,  Pritchard  and  Sons, 
Be8p.'8  solicitors,  Gregory  and  Bowdiffe, 
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Cha».]  Habvst  v.  Bsckwith.  [Chak. 


OOUBT  OF  APPBAL  IN  OHANCE&Y.  "*^  **  *®  ^^^  construction  of  the  rules  should  be 

EtQriL,  BarrtitenHit-Law.  The  2oth  of  the  rules  was  as  follows : 

^^    j__  "I       ^  --_.  That  Bhips  crominff  the  North  Sea  to  any  port  north  of 

Mcmk^f  Jtme  ^  lo6«.  the  Texel,  to  the  Atlantic  or  ihe  Bay  of  ralscay,  or  to  any 

,«,  -       ^,     T  *  V  P®'*  "^^^^  <^'  Brest,  if  the   cargo  consist  of  iron  or  other 

(iSefore  toe  JJOBDB  JusIICBS.)  metal,  metallic  ore,  slates,  bricks,  stone,  or  solphor,  shall  not 

carry  more  weight  than  35  per  cent  above  the  registered  ton- 

HakTET  V.  BbCKWITH.  ^'^  ^'  ^«  or  50  per  cent  N.  N.  H  ;  that  ships  employed  in 

the  coasting  trade  between  theTexel  and  Brest,  witn  cargoes 

;        lummee  <m  vesBel—CoattuiQ  trad^-^Ckmstntctum,  consisting  of  any  of  Oie  aboTe-named  articles,  shall  not  carry 

I      -n     ,      -    -_        ,w     .     »  more  weight  than  they  make  out  upon  an  average  with  coals; 

t      Jmntetof  a  Mutual  Marine  Inturanee  Association  pro-  <^°^  ^  all  cases  of  damage  whilst  so  laden,  the  claim  of  tho 

rM  that  vessels  crossing  the  North  Sea  to  any  port  2!^?  ?  ^^•"'  shall  be  subject  to  deduction  as  foUows: 

MrAaffh^  TVm/  §hm  a7L^*:»  —  n.J^Ti'      ^  ^\  *^*  *■  ^  "y*  vessels  in  class  A 1, 10  per  cent ;  in  class  AS: 

™!L      i«»B4  tl^AtUa^  or  Bay  of  Biscay,  or  to  15  per  cent ;  and  in  class  A  3,  the  Swner  shaU  forfeit  & 

•mfport  south  of  Brest,  skauld  not,  tfthe  cargo  con-  claim, whatever.    But,  notwithstanding  as  aforesaid,  no  vessel 

imd  of  iron,  carry  more  than  a  certain  percentaae  ^'^  ^  considered  to  be  loaded  with  the  excepted  articlea 

iA^tiert^fistered  tannage:  that  -ships  eiwhy^^^  t^^^^leVJiSS!-'^'^  ""'  more  than  10  percent  of 
tk  cottstwg  trade  and  ports  between  the  Texeland       rru    n  -.r  t  .u  •  ^      ^  .  *  o^, 

Bna*' shouU  not  carry  more  than  a  specified  weight  ,  ^S^?^r  ^"^^^x.^®  registered  tonnage  of  261 

■of  cargo.    «  And  in  aU  cases  ofhss  while  so  laden:'  ^^  N.  N.  M.,  and  she  was  entered  in  ttie  chiss  A  2 

tfe  mer  skouU  be  sulnect  to  a  stated  percentaae  of  ^^^  ^%  ^^  ^^  *^®  association.    No  pobcy  in 

dAetion :  r  ^    j  respect  of  her  was  ever  granted  to  the  pit. 

MM  JU  f1'^#  n^^    T     1  f         '         -ar  tir   J        On  the  21st  May  1868  the  hrig  was  totally  lost. 

7  ?  £T15^  ^'  ^T*?"^  r^  ^«^,  She  was  then  on  a  voyage  from  Sunderland  to  Bor- 

m:!^.!^^!!^  ^IT'h/'^m'^vny^^  deaux,  and  her  cargo  consisted  of  365  tons  of  coals, 

Si^Lf^^^^^T*/-^^^^"'^'^''^"  and  100  tons  of  pii  iron.    The  iron  was  entered  m 

JW>«  r'^^J^.  ^""f^'s  X""   ""^^  part  of  the  cargo,  and  freight  was  paid  upon  it ;  hut 

«3K  Si^'?°*^J?iT*5L,f^7  ^  ^^  T^  itwas  aUeged  in  the  biU  that  it  wa^  takeias  ballast 

■Sly  -^  j;^^  '^  JS^  ^f"*^  "K  *i^  only.    The  loss  took  pUce   upon  Bhikeney  Bar, 

SK ,?  !iL'^J3^    ^  ^'f?  ^^-^^  ^t^een  Wells  and  Cromer  on  the  coast  of  Norfolk! 
«!Wto rt«  sum  insured,  less  the  ^pec^fied percentage       xhe  pit.  then  claimed  from  the  association  the 

lT^^  whole  of  the  sum  (600i)  for  which  the  vessel  was 

^  was  an  araeal  from  a  decree  of  Wood,  V.C.  insured  as  aforesaid ;  but  the  claim  was  resisted  on 

J^  bill  was  filed  by  the  pit.,  a  shipowner,  in  the  ground  that  he  had  violated  the  25th  rule  by 

'^to  recover  from  a  Mutual  Marine  Insurance  loadmg  the  vessel  beyond  the  50  per  cent  in  excess 

Y^i  called  The  Colchester  and  Wivenhoe  Total  of  the  registered  tonnages  mentioned  in  that  rule. 

Im  Xntual  Marine  Association,  the  whole  of  a       The  matter  was  referred  in  the  first  instance  to 

*intfnoney,  for  which  his  brig  called  r^/Vu'M  had  arbitration;   but,  arbitration  failing,  the  bill  was 

^^Mired  with  the  society.  filed  by  the  owner  against  the  secretary  and  the 

Jk  the  2l8t  Feb.  1868,  the  pit.  executed  the  deed  members  of  the  association  to  procure  payment  aa 

tfaettlement  of  the  society  m  respect  of  the  ship,  upon  a  total  loss  of  the  whole  sum  insured,  without 

ttdhe  thereby  became  one  of  its  members.    Each  any  deduction  in  respect  of  the  iron  onboard;  or 

F»*oii  who  executed  the  said  deed  tibereby  cove-  of  the  whole  sum  less  15  per  cent.,  according  to  the 

^ited  with  the  other  and  others  of  them  to  insure  25th  rule.    The  bill  also  prayed  that  the  defts. 

™the  hour  of  the  day  on  which  the  owner  of  might  be  decreed  to  execute  to  the  pit.  a  proper 

^diip  executed  the  deed  until  the8rd  Feb.  1864,  policy  of  insurance. 

«|f  nspective  sums  set  opposite  to  the  names  of  the       The  evidence  established  that  the  Faith,  when  she 

'^Mftherespective  names  ofwhich  were  set  oppofite  was  lost,  was  not  canying  more  weight  than  she 

to  the  seals  of  the  persons  who  executed  the  deed,  in  could  make  out  upon  an  average  with  coals, 
■cue  iMh  ship  should  8u£fer  total  loss;  audit  was        At  the    hearing    before  Wood,    V.C,    it   waa 

jWdthal,  in  the  event  of  such  loss,  each  of  the  admitted  on  the  part  of  the  pit.  that  the  pig  iron  on 

P^nooi  executing  the  deed  should  be  liable  to  pay  board  must  be  taken  to  have  been  port  of  the  cargo. 

10  much  of  the  sum  for  which  the  ship  lost  was  in-  It  was  contended  for  the  pit.  that  the  ship,  though 

fn^  ss  should  become  payable  by  reason  of  the  bound  to  a  port  south  of  Brest,  was  not  crossing  the 

^J^nnoe,  rateably  and  proportionately,  and  not  North  Sea,  the  Atlantic,  or  the  Bay  of  Biscay,  but 

jointly  or  in  partnership^  according  to  the  rate  and  that  she  was  employed  *^  in  the  coasting  trade  "  at 

pniportion  which  the  sum  insured  upon  each  vessel  the  time  of  the  loss,  and  that,  if  such  were  the  fact, 

ft  the  time  of  such  loss  bore  to  the  whole  sum  as  the  cargo  she  carried  did  not  exceed  the  weight 

^Jiioed  by  the  association,  subject  to  Uie  rules  fixed  for  a  coasting  vessel,  no  deduction  from  the 

^'^^viiiafter  contained.  sum  assured  ought  to  be  made. 

%  these   rules   the   deft  Mr.  Beckwith  was        On  the  part  of  the  defts.  it  was  argued  that  the 

l^obted  secretary,  and  several  other  persons,  who  pit.  ought  to  have  proceeded  at  law,  and  could  not 

vere  made  defts.  to  the  suit,  were  appointed  its  maintain  a  bill  in  tiiis  court ;  that  the  iron  was  part 

^^^ttee  of  management,  with  power  to  grant  of  the  cargo ;  that  the  vessel  was  not  on  a  coasting 

P|^*icies  of  insurance  and  to  settle  and  adjust  tUl  voyage,  but  was  bound  to  Bordeaux,  and  it  made  no 

^^'^  losses    and   charges.     The   rules   further  difference  that  the  loss  took  place  upon  the  English 

j^Qired  that  there  should  be  a  meeting  in  each  coast,  and  that  the  deduction  of  15  per  cent,  on 

^7ear  for  these  purposes,  and  it  was  provided  vessels  in  class  A  2,  applied  only  to  ships  employed 

^all  losses  ordered  to  be  raised  by  the  committee  on  a  voyage  to  ports  between  the  Texel  on  the  north 

"^oiild  be  drawn  for  by  the  secretary,  and  in  case  and  Brest  on  the  south,  or  employed  in  the  coasting 

^  person  should  neglect  to  pay  his  proportion  of  trade.    The  iron  carried  exceeded  the  prescribed 

^  losses  within  fourteen  days  after  notice  of  the  proportion,    and  nothing  was  payable  under  the 

'^onnt  thereof    in   writing    should    have   been  insurance. 

^'Bcted  to  him  by  the  secretanr,  the  proportion  of        The  learned  V.C.  held,  that  the  biU  was  maintain- 

we  peraon  ao  making  default  should  become  a  debt  able,  and  that  the  vessel  was  not  at  the  time  of  her 

IQ  law  doe  from  him  to  the  owner  of  the  ship  lost,  loss  **  employed  in  the  coasting  trade."    The  pit. 

>od  all  prooeedinga  for  the  recovery  thereof  should  was  entitled  to  Tecovei  the  «\im  «A%viT^^\^%\t>  ^^Rst 

le  taken  in  the  County  Courts.    And  it  was  pro-  cent.,  and  he  decreed  wieoT^axv^^,wi«vYv^>^^^vl\A, 

vided  thai  aU  dispatee  tutotbe  amount  of  liability  the  committee  to  pay  the  co%X«  ^i  tXi^  ^^^* 
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The  (lefts.,   the   committee    of  the  as;»x:iation,  few    days    afterwards  the  jtitt,    were    served  vitA 

api>ealed.  attarhnent  lutjters  issuinq  out  of  the  Lord  Mayor's 

A    r'   ^ri      /    'Au  1  •       o-      TT    1    r^  '         r\  r*  >.  Court,  altorhmn  all  moneys  of  A.  in  their  hand  at  i^t 

A,  E.  MiUer  (ynXh  him  Sir  Ilmjh  Cairns,  Q.  C.)  ,^,7  ^f  c.     The  pits,  wrote  to  B,  asking;  whether  Ae 

supported  the  decree.  ^^,^j  ff,^„,  ^^  „^^^  ^,„^  ^„^  y^^g^  proceedings  U 

mikock,  Q.  C.    and   UW.W  appcare<l  for  the  ^rt  li^^it^  W?t^:iJ^^^ 

*^P  *                                                                      '  attachment.     The  action  in  the  fjord  Mayor's  CWt 

Lord    Justice   Kxight  Brfce   said,    that  these  accordiwjiy  went  on,  the  pits,  taking  no  part,  awT 

rules  were  so  worded,  with  such  remarkable  am-  Jinaify  judgment  was  recovered  against  the  pits,  as     j 

biguity  and  obscurity,  that  if  they  had  not  been  yarnishees. 

already  discussed  before  one  of  the' learned  V.  C.'s,  Xo  an  interf^leader  bill  fled  btf  the  pits,  against  C,  J5., 

and  adjudicated  uiwn  by  him  as  being  inteUigible,  and  A,,  B.  and  A.  demuri-ed,  on  the  grmnd(l)  that 

he  should  have  been  almost  disiwsed  to  hold  them  ^^    judtpnent'dtbt    was   not    attacAaUe,    as   beina 

good  for  nothing  as  being  quite  unintelligible— to  do  ,-,*  custwlid  ler/is,  and  as  having  become   beneficial 

which  would,  us  he  supiwsed,  have  had  the  effect  transf'vned  to  B,,  who  was  not  the  itarty  sued  U  the 

of  giving  to  the  pit.  the  whole  amount  for  which  /^„^  Mayor's  Court;  and  (2)   that  the  pits,  ci^t 

the  insurance  upon  the  ship  was  effected,  without  to  itave  defended  the  action  in  the  Ij}rd  Mayor's  Covrt. 

making  any  deduction.    But,  as  so  eminent  a  judge  ,    .  7  // 

had  come  to  the  conclusion  that  the  rules  were  so  ■^"""*''^''  overruled, 

far  intelligible  that  they  woiUd   Iw  construed,  he  This  was  an  appeal  from  a  decree  of  Wood,V.C. 

himself  deferred  to  that  view.    That  being  so,  the  The  pits,  were  assurers,  who  had  underwritten  t 

question  for  the  court  was,  whether  his  Honour  had  policy  of  marine  assurance,  effected  by  the  deft 

arrived  at  that  interpretation  with  which  his  learned  John    Wilson.    The    ship    was  lost,    and   WHwn 

brother  and  himself  ought  to  agree.     He  himself  brought  six  actions  against  the  pits,  for  100/.  eich, 

was  of  opinion  that,  if  any  interpretation  could  be  which  were  afterwartls  consolidatcKl ;  and  on  the- 

adopted  at  all,  it  would  be  impf>88ible  to  suggest  a  1  (fth   Feb.    1 8()4    Wilson    recovered    for   the  full 

better  one  than  that  which  the  V.  C.  had  suggested ;  amount  of  G<X)/.  and  costs. 

and  indeed  that  interpretation  apjKjared  to  him  more  On  the  same  day  the  pits,  received  notice  tbtt 

likely  to  be  right  than  any  other.    The  ([uestion  the  sums  recovered  in  the  actions  had  been  assigned 

was,  whether  the  words  *'  whilst  so  laden,"  in  the  by  Wilson  to  the  defts.  T.  Early  and  T.  E.  Smith. 

25th  rule,  referred  to  both  classes  of  vessels  men-  On  the  20th  Feb.  the  pits,  were   served  vitli 

tioned  in  the  rule,  or  to  one  of  them  only;  and  ujMin  attachment  papers  issuing  out  of  the  Lonl  Mayor'* 

the  whole,  in  his  opinion,  the  better  and  sounder  Court,  in  an  action  in  which  the  defts.  W.  Barter 

interpretation  was  that  these  wonls  applietl  to  Iwth  and  E.  li.  Cummins  were  pits,  and  Wilson  was  defU 

classes,  and  not  to  the  latter  only.    Either  the  clause  whereby  all  such  moneys,  goods    and  effects  of 

was  unintelligible  and  impracticable,  in  which  case  Wilson,  as  the  pits,  in  equity,  then  had  or  as  should 

the  pit.  would  be  entitled  to  the  whole  of    the  thereafter  come  into  their  hands  or  custody,  were 

amount  insured,  or  it  must  in   his  (the  L.  J.'s)  attached  to  answer  the  claim  of  the  said  W.  Bartff 

opinion  be  interi)reted  as  his    Honour  had  inter-  and  E.  K.  Cummins. 

preted  it.    Upon  all  considerations  the  latter  con-  On  the  25th  Feb.  the  pits,  were  8er\'ed  with  sum- 
elusion  seemed  to  him  the  lx?tter  one,  and  it  would  mouses  on  attachment  nniuiring  them  to  show  caus^- 
be  the  better  course  to  let  the  decree  stand  as  it  on  the  24th  March  following, 
then  stood.  On  the  27th  Feb.  all  proceedings  in  the  actions  («t 

the  suit  of  Wilson)  were  stayed  to  enable  the  plt«- 

Lord  Justice  Trnxiiii,  after  considering  the  words  in  equity  to  move  for  a  new  trial, 

of  the  rule,  said  that  he  was  unable  to  agi*ee  with  his  On  the  2nd  March  the  solicitors  of  the  pits.  wiot« 

learned  brother's  conclusion ;  as  the  L.  J.,  however,  to  the  solicitors  of  Messrs.  Early  and  Smith  th© 

agreed  with  the  V.  C.  the  api>eal  would  be  dismissed,  letter,  the  material  parts  of  which  will  be  found  i^ 

but  without  costs.  his  Honour's  judgment  below  ;    and  on    the  4th 

March  the  solicitors  of  Messrs.  Early  and  Smitk- 

A,  E.  Miliar  objectwl  to  this  order  that  the  pit.  rei)lied  in  the  terms  also  mentioned  below, 

'being  himself  a  member  of  the  insuring  association.  The  bill  alleged  (par.  11)  as  follows:  **On  tb* 

would  have  to  bear  his  share  of  the  costs  of  the  24th  March  18G4  the  defts.  W.  Barter  and  E.  B* 

defts.  if  the  order  were  nuule  in  that  form.     He  Cummins  duly  recoveretl  judgment  against  the  plt^ 

submitted  that  the  order  ought  to  exonerate  him  from  (in  equity)  in  the  said  action  against  them  as  such 

paying  any  contribution  towanls  those  costs.  garnishees  as  aforesaid." 

After  some  discussion  the  defts.  gave  an  under-  On  the  11th  May  18G4,  the  pits,  having  obtamedi 

taking  that  such  portion  of  their  costs  as  would  Ik?  a  rule  to  show  cause  in  Wilson's  actions,  the  nil® 

paid  by  the  \\i.  as  a  member  of  the  club  should  be  was  argued  and  discharged, 

returned  to  him.  The  pits,  thereupon,  on  the  2;Jrd  May,  filed  thi* 

Solicitors  for  the  pit..  fMwkss,  Xehon  and  Good-  i.^",^^"^"**  ¥f  «"•  ^J^'J*^';?"*^  Cummins,   M«ffs. 

jj^^„  Early  and  Smith  and  John  \\  ilson,  jiraymg  that  tho 

Solicitors  for  the  defts..  Frederir  E.  Maxve.  ^<^/^\«-  "l^^^^*  be^decree<l  to  interplead 

The  defts..  Early  and  Smith  and  John  Wilson, 

jointly  and  severally  demurred  to  the  bill  for  want 

of  equitv. 

Sfturday.  Jnly  IG,  18G4.  The  V.  C.  on  the  28th  June  last  overruled  the 

(Before  the  Lord  Ciiancellou  (Westbmy.)  demurrer.    His  Honour  s  judgment  was  as  follows: 

Kelson  r.  Barter.  TheViCE-CiiAXCELLOR. — Tills  case  comes  on  upon 

_.                T        1     »        T   »           T  7       r-     .  demurrer  to  a  bill  of  interpleader,  under  these  cii^ 

Detnurrer—Interpleader-Jud;/ment-deht--Iorcign  cumstanccs.    The  pits,  are  underwriters,  and  they 

attachment.  insure<l  the  deft.  John  Wilson  against  loss,  but  di«- 

JPlts,  were  sued  by  A.,  who  recovered  judgment  against  puted  the  loss  when  it  arose.    The  case  was  decided 

them,  but  on  the  same  day  pits,  received  notice  that  against  them,  and  a  judgment  was  riK^overed  against 

^.  Aad  madf  a/f  ft/uitnblc  assignment  of  his  debt  them  by  Wilson,  in  respect  of  the  money  for  which 

/o  jR,  afid  f/ie  Jm/f/meut  remained  wisalisjied,     A  they  \u\Ol  uuOLQtvitVWviw  *,  Wt  vu  the  meantinie  they 
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Rceircd  notice,  before  Wilson  was  paid,  from  the 
solicitors  of  one  set  of  def  ts.,  namely,  the  demurring 
<lefu.  Thomas  Early  Snuth  and  Thomas  Early,  that 
Wiljon  had  assigned  to  them  the  moneys  due  to 
him  under  the  judgment.    Of  course,  therefore,  they 
ooold  not  safely  pay  that  money  to  Wilson  or  to  any 
person  claiming  through  Wilson.     On  the  other 
hand  the  other  defts.  Barter  and  Cummins,  by  the 
process  of  foreign  attachment  in  the  Lord  Mayor's 
Court,  attached  the  debt  due  to  Wilson  from  the 
pits,  in  this  suit  for  this  sum  so  found  due  on  the 
judgment.    In  that  state  of  things  they  were,  of 
course,  doubly  harassed;   and,  being   so  harassed, 
they  wrote  a  letter  to  the  solicitors  of  the  two  defts. 
Early  and  Smith,  who  had  taken  this  assignment  of 
Wilson's  debt,  saying,  that  as  solicitors  for  the  pits, 
in  this  interpleader  suit,  they  beg  to  inform  them 
tiiat  they  have  been  served  with  attachments  at  the 
suit  of  Barter  and  Cummins  against  John  JVilson : 
*•  Will  you  be  good  enough  to  ii^orm  us  if  you  wish 
the  above>named  gentlemen  to  adopt  any  and  what 
proceedings    in    respect    of    the    above    attach- 
ments, and,  if  so,  if  you  are  ready  and  willing  to 
gunmtce  them  against  all  loss,  costs,  and  damages 
iu  respect   of    any    proceedings    they  may    take 
in  reference  thereto  ?"    The  answer  to  that  letter  is : 
**ltdoes  not  appear  to  us  that  our  clients  ne«i  con- 
cern themselves  with  the  attachments  mentioned  in 
your  letter  of  the  2nd  inst.    Should  the  verdict  for 
the  pits,  stand,  they  will  look  for  payment  as  a 
natter  of  course."    Therefore,  that  answer  plainly 
toM  these  gentlemen,  "  We  pay  no  regard  to  your 
^oa%  sued,  and  being  subject  to  a  debt  which  you 
•^knowledge  to  be  a  debt,  we  are  anxious  and  ready 
topiy  to  either  party  entitled  ;  we  do  not  care  about 
ywhang  sued  on  foreign  attachment,  take  your 
wn  eonrse,  and  we  shall  rely  undoubtedly  on  our 
««i!5ianent  of  the  debt."      It  appeared    to  me,  I 
^nfesi,  on  the    first  aspect  of    the  case,  that  it 
Vtticlear  case  for  interpleader.    But  the  defence 
^  this  demurrer  is  this  :  Smith  and  Wilson  demur 
•<»this  ground.    They  say  the  foreign  attachment 
*«  utterly  absurd  and    unavailable,   because  no 
loieign  attachment  lies  in  such  a  case  when  there 
lit  suit  in  respect  of  a  judgment  which  has  been 
I'BcoTcred  by  a  proceeding  in  a  court  of  superior 
•J^Jrisdicdon,  a  court  of  common  law;  that  no  foreign 
•ttachment  will  lie  on  that   judgment    whilst  it 
J^ns  unsatisfied,  and  that  the  pits,  in  this  inter- 
ihder  suit  might  have  simply  pleaded  nil  habetj 
'^  that  that  would  be  an  answer  to  the  demand, 
^t  the  question  which  arose  to  my  mind  is,  arc 
*wy  obliged  to  do  that  ?    Are  parties,  who  are 
•ned  at  law  in  a  case  in  which  t!  ey  have  not  the 
Ju^test  interest,  to  be  put  to  the  exixjnse  of  de- 
^wding  a  suit  in  which  they  do  not  care  which  of 
Jje  two  parties  are  entitled  ?    Are  they  obliged, 
however  ridiculous  or  absurd  the  one  suit  may  be, 
('mless  it  is  so  preposterous  that  you  must  neces- 
*[rily  infer    collusion    in    the    non-resistance   of 
^  defts.),  to  put  themselves  to  the  expense  of 
defending  that  suit  ?    I  think   not.    I  think  they 
^k  the  right  course  in  writing  to  these  defts.  to 
**y»  ''This  matter  is  your  matter,  not  ours.    Are 
*e  to  take  any  steps  or  not  ?"   and  that  it  is  not  the 
Pjoper  course  for  these    persons    who   claim  the 
^ht  by  alignment  to  say,  *'You  must  take  your 
^  course,  we  shall  stand  on  our  rights,  hold  you 
?*hle;  and  you  may  set  up  what  defence  you  like," 
^  »  suit  Id  which  they  have  not  the  slightest  inte- 
'ttt    I  have  no  doubt  whatever  on  the  authorities. 
I  have  looked  back  to  the  old  authorities,  and  I 
^  Ixml   Eidon  puts  the  case  very  shortly  in 
A»fefl  r.  Hadden^  15  Ves.  244.     lie  there,  in  going 
through  the  Duke  of  lidtotCs  case,  mentions  a  case 
hi  vfajcb  there  was  a  trustee  for  a  numlwr  of  per- 
iOos  of  a  oertain  fund.     The  case  cvime  Jw^fore  Lonl 
lliiiriow.      The   stakeholder   of    that   fund    was 

[Maml  Cab,— Vol,  II.] 


willing  to  pay  the  trustee,  and  that  would  havo 
been  a  good  discharge   as  against  all  the  several 
persons  who  claimed  interests.    But  the  several  {per- 
sons who  claimed  an  interest  in  the  fund  had  made 
assignments,  and  had  mixed  up  the  question  with  a 
great  many  difficulties,  and  the  trustee  was  threatened 
with  suits  from  one  assignee  and  another  assignee 
the   different  persons  who   were    cestuis  que  trust 
of  the  fund,  and  he  declined  to  take  the   fund. 
The  question  was,  whether  he  had  a  right  to  have 
the  fund.      J^rd  Eldon  states  the  ground  of  the 
decision  to  be  '-  that  the  duke  held  the  money  for  the 
trustee,  if  he  chose  to  assert  his  legal  title  on  behalf 
of  others ;  but,  if  he  would  not  assert  that  title, 
there  was  a  principle  of  jurisprudence  in  this  court, 
entitling  the    duke    to    say    he   had  the    money 
ready   to  be  handed  over  to  any  person  who  had 
the   right  to   receive   it,    and,   all    these  persons 
making    claims,  to  desire  the  court  to   tell  him 
to  whom  he  ought  to  pay  it."    Tlien  he  puts,  in  one 
sentence,  the  ground  thus :  *•  The  ground,  therefore, 
was  not    that   he    might    not    Ik;    able  by  great 
attention    and    caution    to   make  himself  secure;     ' 
but  that  he  might  secure  himself  by  one  suit,  instead 
of  perhaps  forty,  as  one  payment  ought  to  discharge 
him."    Perhaps  this  gentleman,  by  great  caution^ 
might  make  himself  secure  by  pleading  nil  habet  and 
going  into  the  question.    I  am  incline<1  to  think 
with  Mr.  JoUiffe  (and  I  am  rather  with  him  on  the 
authorities)  that  the  foreign  attachment  would  not 
apply,  and  that  these  gentlemen  might  have  de- 
fended that  suit ;    but  why   >vas  he  to  take  any 
trouble  about  that  which  was  not  at  all  his  concern? 
He  writes  to  those,  whose  concern  it  was,  "I  am  sue<l 
in  respect  of  a  debt  that  you  say  is  yours ;  another 
person  says  it  is  his,  and  that  other  person  will  not 
recognise  your  assignment ;  I  do  not  know  whether 
you  have  got  an  assignment  or  not.    Helms  notice 
that  it  is  a  good  assignment,  it  is  not  a  matter  that 
he  knows  about,  and  he  says,  you  must  settle  that 
with  the  person  claiming  by  way  of  foreign  attach- 
ment.   I  do  not  think  it  is  an  answer  to  him  to 
say  that  the   foreign    attachment  would    not    lie. 
There    is   a    case  something    like  it  before  J^rd 
Eldon,  of  Stevenson  v.  Anderson,  2  Ves.   &  B.   407. 
There  one  Anderson   obtained  goods  from  Messrs. 
Goodall,   his    correspondents  in  Scotland ;  and,  to 
indemnify  them,  he  remitte<l  four  bills  of  exchange 
accepted  by  different  persons,  and  indorsed  by  him 
Anderson.    The  Goodalls  sent  them  to  Stevenson 
as  their  agent.    Therefore  they  werc  in  the  hands  of 
Stevenson  in  that  way,  they  had  l)een  remitted  to  tho 
hands  of  the  Goodalls  to  obtain  payment.    Then  one 
Dick,  who  was  also  a  deft,  in  the  interpleader  suit.-, 
"  of  Dundee,  in  Scotland,  claiming  as  a  cretlitor  of 
Anderson,  having  instituted  proceedings  against  him 
for  that  debt  before  the  Lortls  of  Session  in  Scot- 
land, served  the  Goodalls    with   letters  of    arrest- 
ment"  (just  like  the  foreign   attachment)    "upon 
any  property  of  Anderson  in  their  hands."    Then 
Anderson  wrote  to  the  Goodalls,  desiring  to  havi 
the  bills  returned  to  him.    He  also  demanded  theni 
back  from  the  pit.,   and  on  his  refusing  brought 
trover  against    the    pit.      Then  he  files  an  inter- 
pleader bill,  the  Goodalls  are  out  of  the  jurisdiction 
but  he  makes  them  parties,  and  Anderson  puts  in  « 
general  demurrer  for  want  of  equity.    They  argue, 
amongst v)ther  things,  this:  they  say,  "This  bill  oJ 
interpleader  is  of  the  first  impression,  by  a  persor. 
having  no  money  in  his  hands,  but  liolding  thcj?*- 
bills  as  an  agent  to  procure  payment,    instead  of 
which  he  files  this  bill;"  hazarding  by  the  delay  th< 
loss  of  their  amount    Then  another  noveltv,  thev 
say,  is,  that  they  are  called  upon  to  interplead  witli 
people  who  arc  out  of  the  jurisdiction,  which  had 
been  held  to  be  a  fatal  ob\ecl\o\\  \\\  w  V^\a  ^!»sJi,  ^wOv 
that  this  biW,  under  l\\e  v^Vc\\lh>  vA  v(^^.^iT\^si^^^:^^  \> 
really  a  bill  agamal  Xw^Xctsow  \xWvi  \.c>  cwv\\jv^\v\\\\ 
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to  involve  himself  in  Scotch  litigation.  On  the  other 
side  this  is  said :  the  pit.  admitted  that  there  was 
this  difficulty  in  their  case,  "  It  is  true  that  Mr. 
Erskine,  in  his  Institutes,  says,  that  bills  of  ex- 
change arc  not  attachable  by  the  laws  of  Scotland  " 
(which  raises  the  same  sort  of  argument  which  is 
raised  here)  "  but  Mr.  Bell  shows  "  (this  is  Bell's 
Commentaries)  "that  this  is  not  to  be  received 
absolutely ;  that  bills  may  be  attached  in  the  hands 
of  a  person  intrusted  as  the  Goodalls  were. 
Admitting)  however,  that  to  be  questionable,  the 
pit.  should  not  be  put  to  the  difficulty  of  agitating 
that  question.*'  He  is  not  the  person  to  agitate  it. 
Then,  on  the  other  side,  they  rely  a  good  deal  upon 
the  parties  being  abroad  ;  they  rely  a  good  deal  on 
Stevenson  being  a  mere  agent  and  wanting  to 
involve  Anderson  in  litigation,  and  indicating  a 
disposition,  on  the  part  of  Stevenson,  to  collude 
with  the  Scotch  persons  for  whom  he  acted  as 
agent.  Lord  £ldon  says:  "I  have  looked  at  this 
record  with  great  care,  and  every  case  I  can  find  of 
interpleader ;  and,  though  I  doubt  whether  there  is 
perfect  bona  fides  on  the  part  of  the  pit.,  I  find  it 
decided  that  the  court  is,  in  the  first  instance,  con- 
cluded by  his  affidavit,  that  there  is  no  collusion, 
and  will  hot  admit  an  affidavit  to  the  contrary. 
Upon  the  next  consideration,  whether  the  pit.  has 
stated  a  right  to  come  here  as  to  these  bills — for 
which  it  is  said  he  would  be  answerable  to  his 
principals,  residing  in  Scotland — it  is  very  difficult 
to  maintain  that  he  would  not  be  answerable  to 
them  in  an  action  if  they  revoked  the  purpose  for 
which  he  was  employed :  but  there  is  enough  to 
make  them  parties  to  a  bill  of  interpleader.  Next, 
if  Anderson  could  maintain  his  action  of  trover 
for  these  bills — and  there  is  great  semblance 
that  he  might — that  makes  a  double  claim, 
which,  according  to  some  authorities,  is  sufficient. 
There  is  also  an  attachment  in  Scotland,  which 
from  Bell's  last  publication  is  a  circumstance 
raising  considerable  doubt,  whether  bills,  under 
such  circumstances,  are  not  attachable,  not- 
withstanding what  is  said  in  Erskine's  Institutes." 
That  is  just  the  case  raised  here,  that  it  is 
a  question  of  some  degree  of  doubt.  I  cannot 
say  there  is  not  a  degree  of  doubt,  though  the 
inclination  of  my  opinion  is  that  this  debt  would 
not  be  attachable ;  but  still  there  is  some  degree  of 
doubt  upon  the  authorities  on  the  point,  and  it 
appears  to  me  that  the  pit.  is  not  the  person  who 
ought  to  be  subjected  to  litigation  or  put  to  any  incon- 
Tenience  on  that  doubt.  It  is  said  that  he  has 
suffered  the  judgment  to  go  by  default.  But  it  was 
not  until  he  had  given  this  notice  to  Early  and 
Smith;  and  I  apprehend  it  does  not  lie  in  Early 
and  Smith's  mouth  to  say  that  he  has  put  himself 
in  a  worse  position.  Wliat  Barter  and  Cummins, 
who  are  not  demurring  parties,  may  say  I  do  not 
know.  They  may  perhaps  say,  "  You  have  let  the 
judgment  go  by  default,  and  you  are  too  late  in 
coming  here."  But  that  does  not  lie  in  the  mouth 
of  Early  and  Smith  at  all.  They  had  full  notice, 
they  did  not  choose  to  interfere,  they  said,  "We 
stand  upon  our  own  rights."  That  is  the  position 
that  the  pits,  are  in.  If  Early  and  Smith  are  right 
— they  say,  "We  allow  you,  our  trustees,  to  be 
harassed  by  another  suit,  and  all  we  say  is,  when 
you  give  us  notice,  you  must  take  your  own  course, 
we  shall  look  to  you."  It  appears  to  me  that  it  is 
a  clear  case  of  interpleader,  and  therefore  the 
demurrer  must  be  overruled. 

Boil,  Q.  C.  and  Jolliffey  on  behalf  of  Messrs.  Early 

and  Smith  and  John  Wilson,  supported  the  appeal. — 

The  defts.  Messrs.  Barter  and  Cummins  had  attached 

this  debt  after  verdict,  but  before  judgment.    The 

jP/t».  migbt  then  hare  pleaded  nilhahet ;  but  if,  on 

tlie  other  band,  tbe^  cbose  to  consent  to  the  foreign 


attachment,  it  was  impossible  they  could  be 
allowed  to  call  upon  the  defts.  to  interplead.  First, 
this  money  was  not  attachable.  It  was  in  cattodid 
legis :  (^Humphrey  v.  Bctms,  Cro.  Eliz.  691 .)  Secondly, 
the  custom  of  foreign  attachment  in  the  Lord 
Mayor's  Court  does  not  apply  to  debts  the  beneficial 
interest  of  which  is  vested  in  a  person  other  than 
the  deft,  sued  in  such  court,  whereof  the  garnishee 
has  notice : 

Westobjf  V.  Day,  2  £L  &  BL  61L 

A.  E.  Miner  (Sir  H.  Cairns,  Q.  C.)  with  him,  foe 
the  pits.,  were  not  called  upon. 

The  Lord  Chancellor. — ^I  have  no  doubt  that 
if  all  the  facts  of  this  case  had  been  brought  befoi 
me,  it  would  have  turned  out  to  be  not  a  case  fo^ 
interpleader.    But  I  am  bound  to  take  the  cafr« 
upon  the  allegations  of  the  bill.    The  substance  (» 
the  argunent  was  this,  that  if  the  pits,  had  doife.« 
their  duty  they  would  not   have   lid   judgmc 
recovered  against  them   as  garnishees,  and  tlui£_ 
having  regard  to  the  other  allegations  in  the  bill,  ^l^ 
must   be    held    that  that  judgment    was    unduL. 
recovered.    But  the  bill  unfortunately  states 
that   judgment    was    duly    recovered,    and 
demurrer    admits    that   allegation    to    be    tru* 
It  may  be  true  as  a  proposition  of  law,  that  at 
time  when  the  attachment  was  lodged  there  was  i»-'^> 
admitted  debt  due  from  the  pits,  to  Wilson.     "MT* 
may  also  be  perfectly  true  that,  at  the  time 
the  attachment  was  lodged,  the  beneficial  interest 
any  debt  that  might  be  due  from  the  pits,  to  Wilscp** 
had  been  bond  fide  transferred  for  valuable  conside*^ 
ation  to  Messrs.  Early  and  Smith.    But  there  mw2 
have  been  some  ground  of  law,  or  some  ground 
conduct  upon  which  the  attachment  creditor 
entitled  to  recover  judgnient  against  the  gamishe^r 
notwithstanding  this  objection ;  and  I  am  bound  t^>^ 
assume  that  this  judgment  was  recovered  duly,  u^ 
it  is  alleged  to  have  been  so  recovered.    That  bein^ 
so,  the  attachment  creditor  is  placed  in  the  sam^* 
situation   towards   the  garnishee    as   if   he  wer^* 
assignee  of  the  debt.    Then,  notwithstanding  th^" 
title    which   the    attachment    creditor    gets    nni^ 
perfects  by  means  of  that  judgment,  the  original 
creditor  is  still  at  liberty  to  dispute  the  title  of  th^' 
attaclunent    creditor,     and    the    liability    of    th^" 
garnishees  in  respect  of  the  judgment  which  ha^- 
been  recovered  against  them  by  the  attachmen.'^ 
creditor.    That  is    a  clear   revival  of   a  dispute^ 
claim,  which  had  its  origin  in  the  acts  and  condnc'C^ 
of  the  original  creditor  to  whom,  but  for  those  act^^^ 
the  debtor  might  have  been  liable.  Therefore  I  thinl^ 
the  V.  C.'s  conclusion  was  a  perfectly  right  one.  Th^ 
letter  is  of  importance  only  as  showing  what  w«n^ 
the  facts  of  the  question.    The  pits,  give  notice  <p^ 
this  attachment,  and  request  to  know  whether  thep^" 
shall  or  shall  not  be  any  proceedings.    The  result^ 
therefore  is,  that  the  pits,  did  everything  that 
required  of  them,  and  it  is  impossible  not  to 
that  they  did  not  act  imparti^y  and  equally  be* 
tween  the  jtarties.    If  I  had,  what  I  hare  not,  and 
what  I  am  bound  to  exclude,  facts  brought  before 
me  to  show  that  this  action  in  the  Lord  Mayor's 
Court  was  not  defended  as  it  ought  to  have  been,  • 
but  that  the  pits,  (in  equity)  neglected  their  duty 
and  submitted  to  the  jurisdiction;  these  facts  might 
have  established  such  a  case  of  collusion  as  would 
have  disentitled  the  pits,  (in  this   bill)  to    have 
been  treated  as  bond  fide  creditors  of  Messrs.  Early 
and  Smith.    I  cannot  assent  to  the  ingenious  argu- 
ments that  have  been  employed  in  support  of  &is 
demurrer,  because,  admitting  the  truth  of  the  bill,  and 
the  legal  argument  founded  thereon,  there  may  yet 
be  circumstances  to  justify  the  verdict  in  the  Lord 
Mayor's  Court.    I  must  take  the  cftse  as  I  find  it^ 
I  and  Tcluse  tMs  appeal  with  costs. 
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OOUBT  OF  COXHON  FI^BAB. 

BifORal  bjr  W.  MiTn  utd  Ldkut  BiinB.  Eiqn 

3f<9  8  and  June  13,1864. 
Db  la  Rosa  v.  Pbieto. 
Miiiai  Act-~2l  ^22  Vlcl. 
— CMmct  tuaiU  on  beard 

SKtSiof  the  ittdUal  Act,  requiriiig  a  penon  loha  it 
anif  charge  for  mtdicat  «r  gurgiad 
for  the 


aina^  attfndaKce,    or  for 


e  ptrforn 


•/f-l 


P>  n  ecllen  brenght  hy  one  of  tiro  medical  men 
ajmU  At  other  to  recover  renmnemtion  Jor  alleading 
It  Ul  patittitt  during  hii  oiience,  according  to  an 
apiaitMt  made  betuieen  than. 
Aiin^  a  foreign  vaael  of  tear  it  for  some  purposes 
emdmd  as  pari  of  the  territory  of  the  state  to 
iHtk  it  belongs,  a  contract  made  on  board  between 
mieftkt  officers  and  a  pertm  domiriled  in  England, 
u  ajftcltd  Iff  the  muaieipai  law  of  England  reguiring 
eBlai  proof  to  be  given  bif  a  pit.  suing  upon  sach  a 

J^agmmoa  ma  made  on  board  a  Ptmvl/in  man-af- 
nrhpsg  in  the  Thanes  bttwem  the  pit,,  ci foreigner, 
^"Btikd  and  practising  at  a  medical  man  in  England, 
-illKite/l,Khou!ai  the  medical  officer  of  the  vt»»fi, 
b/tkeh  the  pit.  agreed  for  a  stipulated  rtnianeration 
txttat  meaical  officer  to  the  vessel,  vhile  she  lay  in 
^  IXantt,  as  the  pit's  suUtitule.     The  pit.  having 

t  lerricts,  and  not  prooing  that  he  was  regittemd 
"trihe  Medical  Ad,  it  was 
^dm  ht  coald  not  maintain  the  action, 
^  decUratiou  contained  counts  far  work  and 
■™  uid  on  accouuU  stated.      Fleas,  never  in- 
"Wiod  payment. 

Uie  jJt  was  a  medical  man,  not  a  native  of 
^igluid,  tnit  domiciled  in  England,  where  ha  bad 
PMtiKd  lince  1855.  He  had  no  EnKlish  diploma, 
Bd  au  Dot  registered  under  21  &  22  Vict.  c.  90. 
^  deft,  was  a  Peruvian  and  medical  officer  on 
"■dtPemvian  ^csacl  of  war  lying  in  the  Thames. 
^JBDg  deiiront  of  absenting  himself  from  the  ship 
^  Mme  time,  he  bttro^  with  the  pit.  that 
wlstter  should  act  as  met^cal  officer  for  the  vessel 
j^iag  his  absence,  for  a  remuneration  agreed  upon 
™»««n  them.  The  anaogement  was  made  on 
*yl  the  vessel.  The  t^C.  did  act  as  medical 
*wN  for  the  vessel,  and  not  having  been  paid  by 
^  deft  brought  this  action.  It  was  objected  at 
™  trial  that  the  pit.  was  prevented  from  recovering 
•fleet.  32  of  the  Medical  Act  (21  &  22  Vict.  c.  90), 
*Dcfa  is  as  follows : 

^1^  Oia  lit  Jan.  IMS  no  penon  iluU  be  anmiod  to  reeovir 
^.tttigB  Id  any  conn  of  Lsw  for  any  msdIuL  or  iiUYFtcal 
*"*tB^  sttnniinm.  or  for  thfl  partormui«  ot  sny  oiArttlloD, 
*t»  tor  medldiM  whleh  he  uuU  hsva  botli  pmcnbed  ud 
jWs^nDlai  ba  ibiJI  prors  upon  Iba   trUl   tbal  h»   Is 

Oa  behalf  of  the  pit.  it  was  contended  that  the 
*^Mi  did  not  apply  to  such  a  contract  as  that 
JIKveen  the  pit.  and  the  deft.,  and  that  the  statute 
<"  <tf  England  did  not  govern  a  contract  made 
^Kn  a  Pemvian  man-of-war,  which  must  be  CQn- 
■'ncd  as  ■  Peruvian  territory. 

A  Tctdict  wa*  entered  for  the  pit.  for  85'.,  the 
iefL  having  leave  to  move  to  enter  a  verdict  for 
UiB,  or  ■  nonanit. 
Hecsdiiigly, 
,  Biada)  (Cotes  with  him)  showed  cause. 
Crxgita  tmggoil^  the  rule. 

ttir.  ade.  ttJL 


A  rule  having  been  obtained 


Junr.  13.^Byi,E8,  J.  delivered  the  judgment  of 
the  court. — We  are  of  opinion  that  the  pit.,  being  an 
uncegiBlered  medical  practitioner,  cannot  recover 
for  medical  attendaoce  afforded  to  the  patients  of 
the  tiefl.  on  the  deft's  credit.  It  was  contended 
at  the  tiial  that  the  Act  of  Parliament,  21  &  23 
Vict.  c.  90,  SB.  31  and  32,  did  not  apply  to  contracts 
between  medical  men  themselves,  but  was  confined 
to  cases  in  which  the  patients  are  sued  for  medicines 
or  medical  attendance.  We  a^ree  that  Che  Act  has  no 
application  in  the  case  of  an  unregistered  assistant 
suing  a  registered  practitioner  for  his  salary.  But 
where  the  action  is  brought  either  against  the 
patients  themselves  or  against  any  one  who  is  to  pay 
for  medical  attendance  or  medicines  prescribed  and 
supplied  to  them,  we  think  the  statute  applies. 
Suppuse  medicines  administered  by  an  unregistered 
practitioner  to  a  patient  under  a  guarantee  for  pay' 
raent  given  by  a  third  person,  the  statute  would, 
we  conceive,  lie  a  defence  either  to  the  principal 
debtor  or  to  the  surety.  Suppose  medicines  admin- 
iatcrcd  to  the  poor  of  a  parisli  or  union  on  the  credit 
of  overseers  uf  the  parish  or  guardians  of  tlie  union, 
the  statute  would  in  like  laanner  be  a  defence,  for 
the  case  would  fall  both  within  the  words  and  spirit 
of  the  enactment.  The  patient  does  not  the  less 
require  protection  because  the  paymaster  is  a  third 
person.  In  the  case  now  imder  consideration  the 
deft.,  when  ho  went  abroad,  and  engaged  the  jplt. 
to  act  in  his  place,  agreeing  to  pay  for  medical 
attendance  afforded  by  the  pit.  during  his  absence, 
was  in  tlie  situation  of  an  ordinary  paymaster  and 
not  the  less  so  because  he  happened  to  be  a  medical 
man,  for  the  patients  during  his  absence  had  no 
benefit  from  his  skill  or  attendiiQce,  It  was  further 
contended  that  the  ship  on  board  of  which  the  con- 
tract was  made,  being  a  Peruvian  ship  of  war, 
lying  in  the  Tluimes,  the  contract  was  not  go- 
verned by  the  municipal  law  of  this  country,  but 
by  the  law  of  Peru.  Por  many  purposes  a 
foreign  vessel  of  war,  not  only  on  the  high  seaa, 
but  even  in  the  waters  or  ports  of  a  friendly  state, 
is  undoubtedly  considered  as  foreign  territory,  and 
in  Bomccases  the  local  jurisdiction  may  be  excluded: 
(see  Wheaton's  Elements  of  International  Law, 
189,  and  1  Kent's  Com.  164.  n.)  It  is  easy  to  per- 
ceive that  questions  of  great  compleiity  and  diffi- 
culty may  arise;  and  if  this  contract  had  been 
made,  not  only  on  board  the  vessel,  but  between 
parties  who  were  on  both  sides  part  of  the  crew,  if 
it  had  been  a  contract  to  ba  entirely  performed  on 
board  the  vessel,  and  if  the  question  bad  arisen 
otherwise  than  in  tha  form  of  an  action  in  an  Eng- 
lish court,  requiring  certain  proof  to  be  given  at 
the  trial,  there  might  have  been  much  weight  in  the 
suggestion.  But,  first,  the  contract  was  not  made 
between  Peruvians  only,  but  between  a  pit.  domi- 
ciled in  England  and  a  Peruvian  ;  the  pit.  being  by 
the  law  of  this  country  subject  to  a  personal  di»- 
qualiflcation.  Secondly,  it  was  not  to  be  performed 
entirely  on  board  the  vessel,  but  partly  on  shore ; 
and,  generally  speaking,  a  contract  is  to  be  governed 
by  the  law  ot  the  country  where  it  is  to  be  per- 
formed, so  that  it  is  impossible  that  the  Peruvian 
law  should  entirely  govern  this  case.  Thirdly,  the 
disqualification  to  sue  in  England  for  medical 
attendance  afforded  by  him  within  the  ambit  of  the 
English  territory  arises  from  the  necessity  of  proving 
his  registration  at  the  trial.  It  is  part  of  the  Itx 
fori  of  the  country  where  the  remedy  is  sought,  and 
even  in  cases  where  the  lav  of  another  country  ia 
to  interpret  the  contract,  yet  the  la  fori  is  to  govern 
the  remedy :  (see  H<ditr  v,  Steintr,  2  Bing.  N.  C.  203 ; 
ilon  V.  lA^man,  6  CI.  &  F.  1 ;  Story's  Conflict  of 
Laws,  810,  2nd  edit. ) 

RiiU  absolute  to  enter  verdict  for  the  di/l. 


C.  p.] 
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nuridas,  Jam  2S,  1804. 
KOEBEL  V.  Sauk  DEBS. 

Maritime  ijisurance — ImpUtd  ummmlg — SeatcortiiiMai. 
Where  goods  art  iaitirtd/ar  a  viyagt  there  is  no  implie/l 
KKvranfy  on  the  part  of  the  intureit  thai  tlit  gaodt 

Action  upon  a  policy  of  insurance  upon  a  chip's 
cargo  of  cocoa-uut  oil  in  coaka  from  Cochin  to 
ManeitleB. 

Fourth  plea: 

That  ibe  pTEiniaea  »  Innnd  irers  not  aenoribt  tor  Om 
■•Id  Toji^  u  the  tlma  the  B&ld  idilp  dopulad  uu  sec  atH 

Demoner, 

The  grounds  of  demurrer  were  stated  to  be,  that 
thero  was  no  implied  warranty  of  seawortliinesB  of 
goods  insured  by  a  policy,  and  that  the  plea  did  not 
allege  that  the  loss  was  attributable  to  the  coodition 
of  the  goods. 

Sir  G.  JJoaijaiaii  appeared  to  iupport  the  demurrer, 
but 

Wttikin  WiSiana  was  called  on  to  support  the  plea. 
— It  is  an  implied  condition  of  every  contract  of 
insurance  that  the  subject  of  insurance  is  in  k  proper 
atate  to  encounter  the  risk  insured  agaiDst.  Goods 
iasured  ought  to  be  in  a  condition  to  encounter  the 
ordinary  incidents  of  a  sea  voyage  without  incur- 
ring damage,  supposing  no  accident  to  happen.  It 
is  no  argument  against  this  plea  that  it  is  new  in 

Bmj  T.  DiAoU,  3  Camp.  130 ; 
I  Park  on  IniDTBDCiy  458 ; 
il  Kent's  CoinmenlarieB,  360  j 
Gilma  1.  Small,  4  U.  of  L.  Cia.  3£3. 


WiLLES,  J. — I  am  of  opir 
fourth  plea  is  not  a  snfflcieii 
cluD).  It  might  be  sufficient  : 
by  saying  that  the  pica  is  n 
principle,  and  that  i: 


in  that  the  deft.'a 
answer  to  the  pll.'> 
dispose  of  the  case 
'el  in  character  and 
of  insurance. 


which  questions  of  a  similar  kind  are  so  often 
raiscil,  and  in  which  the  ingenuity  of  counael 
suggests  all  kinds  of  claims  and  answers,  we 
should  hare  had  instances  of  attempts  to  plead  such 
a  pica  aa  this,  if  it  had  been  a  good  plea.  But, 
besides  being  novel,  the  plea  is  inadmissible  as  seek- 
ing to  create  a  new  iinpUed  warranty  in  a  contract  of 
insurance.  An  insurer  is  not  liable  to  moke  good 
damage  resulting-  from  any  peculiar  vice  in  the 
thing  insured  itself,  and  unseaworthiness  is  expressly 
provided  forin  the  law  of  some  countries.  But  it  is 
necessai;  to  trace  the  damage  for  which  an  indem- 
nity is  sought  to  the  unseaworthiness  which  is 
proved  to  have  existed.  With  respect  to  goods 
this  is  familiar  law,  and  is  stated  in  Smith's  Merc. 
Law,  3S9,  where,  on  the  authority  of  Bin/d  v.  Dvboii, 
it  ia  said :  "  If  goods  be  put  on  board  in  a  damaged 
condition  and  are  in  consequence  liable  to  eCfer- 
Teace  and  generate  the  fire  by  which  they  are  con- 
sumed, the  underwriter*  ore  not  liable."  In  our  taw 
seaworthiness  is  made  to  depend  upon  a  warranty, 
so  that,  if  a  vessel  is  unseaworthy,  as,  for  example, 
from  not  having  a  sufficient  crew  on  board,  and  she 
is  lost  by  reason  of  some  cause  not  connected  with 
that  unseaworthiness,  it  will  be  sufficient  for  the 
underwriter,  in  repudiating  his  liabihty,  to  prove 
^t  she  was  unseaworthy.  Unless  you  are  to  invent 
a  new  implied  warranty  with  respect  to  goods,  and 
say  that,  where  goods  are  insured  and  the  premium 
pud,  and  the  goods  destroyed  by  the  perils  insured 
agunat,  the  insurers  are  not  liable  by  reason  of 
some  unseaworthiness  in  the  goods,  this  plea  is  bad. 
Jnerer  can  consent  to  introduce  a  novelty  likely  so 
eeiiouafy  to  affect  the  laeitaotiSe  Jaw  of  the  country. 


Bylks,  J. — I  concur  in  saying  that  whe 
perish  by  their  own  vice  they  are  not  detti 
perils  of  the  sea  insured  against.  The  pro] 
of  taking  advaataKE  of  such  a  ground  of  de 
by  pleading  in  the  ordinary  way,  that  tl 
were  not  lost  by  the  perils  insured  against. 
said  by  Mr.  Watkin  Williams  that  there  wa 
>anty  that  the  goods  were  seaworthy,  bu 
not  so.  This  very  cose  is  provided  for  in  ' 
de  Commerce,  and  unsva worthiness  is  saJ 
be  wi^n  the  perils  iuaured  against;  but 
said  that  freedom  from  such  a  defect  is  a  c 
precedent  to  the  liability  of  the  uni 
attaching. 

Keating,  J.  concurred.        Judgment  far 


FtiARSOS   u.  GOSCBEN  AM)  OTB&R8. 

CharKr-partv—BiU  of  lading— Lien  farfrfigi 
freight — Right  of  rhortereri'  agent!,  an  hea 
charltren  had  ttojiptd  pogment,  to  take  bi 
Milled  OH  their  acrauHl — Effect  of  tien 
poftv  entered  into  bi/  t]u  aiajiter  with  rame 
gaodt — Lieit  on  goods  wlofqueallg  ihippat. 

A  sAi/>  teat  chnrtei-ed  to  qo  from  Gbugov 
Hiro  and  back  to  llie  fnited  Kingdom,  )t 
for  the  voyage  to  be  at  the  rale  ofiL  lOs 
upon  the  homfjoard  cargo.  The  charter-ik 
lained  a  proviiiaa  thai  the  owaen  doald  ha 
on  the  cargo  Jiu-  frelghl,  lUad  freight,  dewur. 
other  chargei.  The  vessel  proceeded  to  P< 
and  tlie  i£arterenf  oi/ents  loaded  a  part  of  . 
for  which  the  captain,  inpursvance  of  a  da 
eiarler-parig,  enahling  him  to  sign  bills  of 
any  rate  offreii/kt  without  prejudice  to  tk 
party,  signed  a  bill  of  lading  at  iOt.per  la 
Jntelligence  mis  then  reeeival  that  the  rfor. 
ttcjifiea  payment,  and  their  agents  insisted 
captain  must  either  retia-H  the  goodn  sliippei 
another  charter.  The  captain,  aider  prolti 
into  a  neiB  charier-part^  Jbr  the  voyage  to  a 
Kingdom  at  a  rate  of  freight  for  nirgo  oj 
ton.  A  further  quantita  of  goods  teas  the 
bu  the  same  jiersoiis,  bat  me  vessel  mas  not  fin 
A  bill  of  lading  for  the  rehok  nwounf  la 
signed  by  the  captain  at  30s.  per  lanfivigh 
her  arrival  in  EngUind,  the  oaner  chimed 
lien  upon  the  goods  haded  for  the  freight 
cargo  at  lite  rate  ofil.  Vis.per  ton: 

Held,  that  the  goods  shipfied  before  the  ji 
vms  received  of  llie  fadure  of  the  chart 
been  shipped  under  toe  charter-parti/,  and 
certain  had  no  power  to  raru  the  contract 
curriage  by  entering  into  afivA  charter-part 
ing  them  at  a  Afferent  rate  of  freight,  and 
shipowner  had  a  lien  vpoa  them  for  freight  a 
per  tan ;  and  that  the  goods  subsegaentl 
icere  not  shipped  vader  the  charter-party, 
tlie  oicner  loas  bouml  by  tlie  bill  of  lading 
th/nm,  and  had  a  lieu  upon  them  for  freight  a 
ton  only  I  that  the  omner  had  no  lien  apon  e 
goods  for  the  difference  between  the  freight 
teas  entitled  to  ieceive  according  to  the  above  f 
and  the  freight  tchi'ch  he  auuld  kave  receii 
fnll  earjo  at  M.  lOs.,  as  beini)  dead  freight  i 
meaning  .of  the  lien  cluasc  in  the  charter-par 
Special  case  stated  by  consent  for  the  o 

the  Court. 

The  pit.  Mr.  Adam  I'tarson,  is  a  a 
residing  and  carryin;;  on  business  at  Gla^ 
the  dett8.  carry  on  business  as  mcrclianta  is 
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Fbabb«:i  r.  U  use  hex  a 


[C.  1-. 


tider  the  stjle  or  firm  of  Mcssre.  f  ruhliug  and 
GoKboi. 

Os  Ibe  ITth  Oct  ieC2,  the  pit.  chartered  the  ihip 
tie  Btcgknd  to  Mecsrs.  Charles  Thorbuni  and  Co., 
of  Gli^w,  for  A  voyage  for  the  round  from 
dupiir  to  any  safe  port  at  Porto  Itico,  and  then 
bick  to  a  port  in  the  UDitc<l  Kingdom.  According 
UllKleima  of  the  charter-party,  the  freight  for  the 
Tojige  Wat  to  be  at  the  rate  of  H.  Ida.  per  ton 
ipoi  the  homeward  cargo,  dcljiered  and  to  be  paid 
wfoUovi,  namely,  350/.,  by  wprovcd  bilU  at  four 
unitis'  date,  payable  in  London  on  sailing  of  the 
tokI  [ram  GlaB)(uw,  and  the  balance,  one-half  in 
cuhoa  light  deUierf  of  the  homeward  cargo  at 

Cut  dischai^e,  and  one-half  by  approved  bills  on 
OB  at  four  months'  date  at  sunc  time.  The 
lUunemcnta  of  the  vessel  at  Porto  liico  were  to 
k  piid  bj  the  charterers'  agents  in  full,  of  which 
ini  Has  to  be  deducted  from  the  freight.  Forty- 
iie  working  days  were  to  be  atluvred  for  dis- 
cWpig  and  loading  at  Purto  Itico,  and  waiting 
ortere  at  Queenstown  or  Falmouth,  and  twenly-five 
larking  days  for  loading  at  Glasgow,  to  eommcnce 
on  ihe  STth  Oct.  then  current,  and  ten  days  on 
demimge  over  sod  above  the  said  lying  days,  at 
U  per  day,  to  be  paid  day  by  day  as  the  same 
riuuld  become  due.  And  it  was  agreed  that  for 
vcurity  and  pajmcnt  of  all  freight,  dead  freight, 
dtomrnge,  and  other  charges,  the  master  and 
oncn  were  to  have  an  absolute  lien  and  charge  on 
tke  «id  cargo  or  goods  laden  on  board,  bills  of 
lading  Id  be  signed  by  the  master  as  presented  to 
luD,iadBt  any  rale  of  freight  without  prejudice 
t°ll>t  durter-party.  A  copy  of  this  charter-party 
iiu  bna  part  of  the  case. 

TUt  charter-party  was  made  by  Messrs.  Thor- 
^udCo.,  asageutsforMcsera.  M'Cormick,  Ball 
■JCo,  of  i'orto  llico.  The  Ilooyland  received  bei 
'■■''■nl  cargo  at  Glasgow,  and  on  the  Ist  Dec. 
l^Ktiailfor  the  port  of  Arccibo  in  Porto  Kico, 
hiing  been  kept  on  demurrage  at  Glasgow 
'n£ji,  whjch,   at  CJ^   per  day,  would    amount 

^  Hm/Uad  arrived  at  Arecibo  on  Saturday  the- 
IMJio.  1S63,  and  after  some  delay  in  unloading, 
""iig  to  bad  weather,  the  discharge  of  the  cargo  wai. 
CMpletcd  at  ftoother  port,  called  San  Juau,  on  the 
latMirch. 

At  San  Juan  the  captMn  of  the  Hooyhnd  was 
Jwted  by  the  chutcrert  to  proceed  to  the  port  of 
"*»i  uotJier  port  in  I'orto  llico,  for  hia  homeward 
^■'EDiindtoaddress  tumscif  there  to  the  charterers' 
^Wi^  Messrs.  Lobse,  Cortada  and  Co.,  who  would 
'%  the  homewanl  cargo. 

"nx  captain  accordingly  proceeded  to  Ponce,  a: 
"lii^plMX  he  omved  on  the  23rd  March,  and  at  once 
Rfoited  himself  to  Heasrs.  Lobsc,  Cortada  and  Co.. 
*0wdiiig  to  hia  iustmctions  from  the  charterers,  and 
he  put  into  th^  hands  a  copy  of  his  charter,  which 
^  nad.  He  also  inquired  of  them  how  soon  the 
'"Wwiid  c*rgo  would  be  ready,  and  they  replied 
thu  the  cargo  was  then  ready. 

Ai  soon  as  the  discharge  of  the  ballast  then  in 
"oveMel  waa  completed  the  shipment  of  the  home- 
nrd  cargo  was  commenced.  498  hogsheads  anil 
fwtj-oine  barrels  of  sugar  marked  "M.  B.  C."  weru 
''■vial  on  boaid,  and  a  bill  of  lading  for  the  samL- 
■^ewd  and  deUvered  by  the  captain  to  Messrs.  Lohs€ , 
Cotida  and  Co^  at  a.  freight  of  iOs.  per  cwt.,  pay- 
■Ue  DO  dehvery  in  the  United  Kingdom.  Th< 
finher  shipment  of  cargo  then  ceased,  and  after  n 
deliy  of  sooie  days,  during  which  the  captain  wa~ 
■nlying  for  the  remainder  of  the  cargo,  Messn 
Itiw^Certada  and  Co.  informed  him  that  Messrt.. 
H'Connicl^  Ball  and  Co.  hod  suspended  payment. 
ad  tkot  ttaer  could  not  ship  any  more  cai;^  oa 
IT  failnn^  and  they  also  required  Jitm 
■  ""' —   'J  thenaelfe*  the  cargo 


iJicady  shipped,  and  for  which  he  had  signed  a  bill 
'I  lading  as  above  statnl. 

The  captain  refused  to  discharge  or  return  any 
jwrtion  of  the  cargo  which  he  iiad  received  on 
iKuu^.  Messrs.  Lohse.  Cortada  and  Co.  thereupon 
lold  him  that  he  would  be  compelled  to  discharge 
the  cargo,  or  sign  another  charter.  They  then 
iigain  required  him  either  to  sign  a  new  charter 
irith  them,  or  to  discharge  the  cargo,  and 
threatened,  in  the  event  of  his  refusal,  to  compel 

At  this  stage  of  the  proceedings  the  captain 
iittendecl  with  one  of  the  Ann  of  Messrs.  Lohse, 
Cortada  and  Co.  before  the  British  vice-consul,  in 
iirdcr  to  obtain  his  opinion,  who  told  him  that  by  the 
Spanish  law  he  would  bo  obliged  to  sign  a  new 
charter,  or  to  dischun!e  his  cargo,  and  advised  him 
to  sign  a  fresh  charter. 

The  captain  had  in  the  meantime  written,  at  the 

request    of    Lohse,  Cortada    and   Co.,  to    Messrs. 

M'Connick,  Bail  and   Co.,  stating  what  had  taken 

[)lace,  and  received  from  them  the  following  reply ; 

Anclho.  P.  R,  inth  April  AUtO. 

Sir,— Wb  i»trrel  to  be  compcUeU  lu  lufuiin  juu  ih»t  we 


lu  doing  Ilua  wo  (Ml  (wBureJ  that  jou  will  meat  with  Ihs  IxaC 
ulvlce  Ul  I  (jiery  aoBlsIiuiiTe  flum  UeJora.  Lohie,  CuiUuIb  lad 
Du.-  flure,  t.youru  "  "M^°oB»irs.  B>u,  sndCo. 
Cipt  Jghn  McAUey,  Brittsb  bunno  J/iwytoo^  i'jnce. 
Thereupon  the  captain,  after  protesting  against 
the  proceedings  uf  Messrs.  Lohse.  Cortada  and  Co., 
entered  into  a  new  charter-party  with  them,  by 
which  the  lloogtand  was  chartered  for  a  voyage  from 
Ponce  to  Queenstown  or  Falmimth  for  orders  to  a 
iwrt  of  discharge  in  the  United  Kingdom,  at  the 
freight  of  30i.  per  ton.  A  copy  of  this  charter 
is  to  form  part  of  the  com. 

All  the  parts  of  the  bill  of  lading  signed  under 
the  first  charter  wore  dcstroj-ed  by  Messrs.  Lohse, 
Cortada  and  Co.  Alcssrs.  Lulisc,  Cortada  and  Co. 
then  procecdcil  with  the  lading,  and  shipped  a  further 
quantity  of  sugar,  viz.,  108  hogsheads  and  H  barrels. 
making  the  whole  amount  0<H!  ht^^heads  and  G7 
barrels.  The  loading  was  finally  completed  on  the 
2lHt  April  1863,  and  a  bill  of  Inding  signed  for  the 
whole  quantity  at  30».  per  ton,  payoble  on  delivery 
in  London.  A  copy  of  this  bill  of  lading  is  to  form 
port  of  the  case. 

On  the  :.'2nd  April  1S63.  the  coptain  addressed 
the  following  letter  to  the  pit. : 

Burqnii  Hao^ajul.  Ponnr.  Porto  El™. 
■rioA.  April  1H&3, 


//M»l™t  1  hailDK  ou  Ixiard  •!  iha  UmB  49a  homliBUlii  »nd  *» 
tiarrElfl  or  sugar,  shipped  by  tleifsrs-  LciliBfl,  CurL«db  and  Oix, 


couLJldo/  RmiherlhHD dlnchmrpi 


Aduu  Psaiwia,  Ebiv 

With  the  ftbove  tatpi  ftwi  *i»^  "«■»  ^'**-  ^ 


70 


MAEITIME  LAW  OASES. 


C.  P.] 


Pearson  v.  Goschen  and  others. 


[ 


loaded,  there  being  space  for  no  less  than  lOp  barrels 
of  sugar  in  addition,  and  there  was  a  deficiencj  of 
93  b^reU  upon  the  quantity  guaranteed  to  be 
shipped  by  the  original  charter-party,  the  freight 
of  which,  at  the  rate  of  4L  10«.  per  ton,  would  have 
been  35/.  I'As.  Bd,  The  ship  was  detained  at  Porto 
Rico  in  discharging  her  outward  cargo  and  loading 
her  homeward  cargo,  eight  days  beyond  the  time 
allowed  by  the  original  charter-party,  which  at  GL 
per  day,  makes  a  claim  of  48A  for  demurrage  there. 
Previously  to  the  suspension  of  McCormick,  Ball 
and  Co.  as  above  mentioned,  they  had  expended 
140^  according  to  the  following  accounts : 

Port  charges  and  ordinary  dlsbunM- 
ments  of  the  ship  at  AqoedUla,  San 
Joau   and   Arecibo«  up  to  the  34th       DoIr.       £ 
March  1863  4U2-60-100 


Cash  to  captain,  about 

Proviaions   

Fine  on  account  of  error  in  manifest 


105 
64 
26 


195^-40 


Up  to  24th  of  Maiioh 

The  above  sums  were  paid  by  McCormick,  Ball  and 

Co.,  who  signed  at  the  foot  of  the  accounts  an  order 

of  transfer  to  Messrs.  Lohse,  Cortada  and  Co.  in  the 

following  terms : 

Arecibo,  March  24, 1863. 
Pay  to  Messrs.  Lohse,  Cortada  and  Ca,  value  in  account 

McGoRXicK,  Ball  and  Co. 

The  captain  subsequently  at  Ponce,  on  the  15th 
April  1863,  certified  these  accounts  as  correct,  and 
to  be  deducted  from  his  homeward  freight. 

Messrs.  Lohse,  Cortada  and  Co.,  after  the  ship 

arrived  at  Ponce,  paid  the  following  sums : 

For  lighterage  and  loading  the  whole  of  £ 

the  sugar about  50 

For  ship  8  disbursement-s    26       £  *.    d. 

Cash  to  captain  and  provisions 35  a»  119  19    0 

To  this  they  added  the  two  first-mentioned 
accounts  transferred  to  them  as  above  stated,  and 
took  the  captain's  receipt  for  the  whole  251/.  Ids. 
referred  to  in  the  next  paragraph  of  the  case. 

On  the  back  of  the  bill  of  Ituling  finally  signed  by 
the  captain  as  above  mentioned,  he  was  required  to 
sign,  and  did  sign,  the  following  receipt : 

Ponce,  22nd  April  1863. 
Beoeired  from  Messrs.  Lohse,  Cortada  and  Ca,  the  sum  of 
SftlJL  \9t.  sterling,  and  furthermore  declare  that  my  vessel  is 
dispatched  within  the  time  agreed,  and  that  I  have  no  claim 
whatever  for  demurrage,  dead  freight,  Ac 

251L  19s.  (Signed)       Johk  McAllxt. 

The  ship  sailed  on  her  homeward  voyaye  on  the 
22nd  Apnl  1863,  and  called  in  due  course  for 
orders  at  Falmouth,  where  she  was  detained  one 
day  on  demurrage  waiting  for  orders.  The  captain 
then  having  received  oi^ders  from  the  defts.,  pro- 
ceeded to  London  as  his  port  of  discharge,  where  he 
arrived  on  the  6th  May  1863. 

At  this  time  the  pit.  had  received  the  sum  of 
360^  payable  on  the  sailing  of  the  vessel  from 
Glasgow,  according  to  the  provisions- of  the  original 
charter-party. 

The  freight  upon  the  498  hogsheads  and  forty- 
nine  barrels  shipped  in  the  first  instance  at  Ponce, 
and  for  which  the  bill  of  lading  afterwards  des- 
troyed was  given,  would  amount  at  the  rate  of 
freight  in  that  bill  of  lading  to  the  sum  of 
520L  U.  Od,  and  the  freight  for  the  residue  of  the 
cargo,  afterwards  shipped  at  the  rate  of  the  original 
charter-party,  namely  at  4/.  10«.  per  ton,  would 
amount  to  the  sum  of  112L  lis.  Sd,  and  at  the 
rate  inserted  in  the  bill  of  lading  for  the  same, 
namely  30s.,  to  the  sum  of  84/.  Ss.  dd 

The  freight  of  the  whole  cargo  shipped,  namely 

the  606  hogsheads  and  fiftyrscven  barrels,  at  the 

rate  of  freight  mentioned  in  the  first  charter,  would 

junouDt  to  1423/.  18^.  7d,  and  at  the  rate  of  freight 

mentioned  in  the  second  charter,  and  in  the  bills  of 

Jfdingrheld  by  the  delta.,  would  amount  to  the  sum 

of  4741  9s.  lOtl 


The   above    cargo    was    consigned    by 
Lohse,  Cortada  and  Co.,  to  the  defts.  as  theii 
for  the  sale  of  the  same  on  their  account,  a 
forwarded  the  bills  of  lading  to  the  defts.  1 
purpose. 

llie  defts.  were  holders  of  the  bills  of  lac 
agents  for  Messrs.  Lohse,  Cortada  and  Co^ 
the  above  purpose,  when  the  pit.  having  i 
intelligence  of  the  above  circumstances,  anc 
the  arrival  of  the  cargo,  caused  the  f  oUowin 
to  be  sent  to  the  defts. : 

London,  16th  Ma 

Gentlemen, — ^Being  advised  that  the  cargo  of  tht 
Hooifkmd,  from  Porto  Rico,  is  consigned  to  you,  we  hei 
yon  notice  that  we  hold  a  lien  upon  the  same  for  m 
freight,  dead  freight  and  demurrage  in  terms  of 
party,  made  in  Glasgow  on  the  22nd  Oct  1862,  bet 
owners  of  the  said  vessel  and  Messrs.  M'Conniok, 
Ca,  of  Porto  Bico ;  and  further  give  you  notice  not 
with  the  said  cargo  until  same  is  released  from  the  cl 
made  by  us  above. — We  are,  gentlemen,  your  obed 
vants,  Sptkr  and  Haywood, 

Agents  for  the  owner  of  the  barque  //oc 

Messrs.  Fruhling  and  Goschen. 

The  cargo  was  afterwards  landed  in  the 
and  a  stop  put  upon  the  same  by  the  pit. 
claim  on  account  of  freight  and  demurrage. 

The  defts.  were  willing  to  pay  the  amoun 
freight  according  to  the  bill  of  lading  held  b 
less  the  above-mentioned  sum  of  251/.  19«, 
appeared  by  the  indorsement  at  the  back  of 
of  lading  to  have  been  paid  on  account 
freight,  amounting  with  such  deductions  t 
and  they  have  since  paid  this  amount  into  co 
no  question  arises  upon  it.  The  pit.  refused,  h 
to  give  up  the  cargo  upon  the  payment  of  su* 

The  defts.  afterwards  wrote  to  the  pit. 
lowing  proposition : 

London,  4th  No 

Sir, — If  yon  will  be  good  enough  to  withdraw  youi 
the   cargo    per   Jlooyland,   we  undertake  to  hold 
responsible  to  you  for  your  claim,  in  the  event  of  yo 
able  to  establish  your  lien  on  the  cargo  for  the  fre 
demuiTage    due  under  the  original  charter-party; 
proceedings  at  law  or  equity,  which  would  be  com 
you  while  the  sugars  were  on  shipboard,  or  under  st 
be  equally  competent  against  us.    We  are  of  course 
pay  the  'iOs.  freight  under  the  new  charter-party.— 
Sir,  yours  obediently, 

(Signed)       FituauNo  and  Qi 
Adam  Pearson,  Esq.,  Glasgow. 

The  pit.  acceded  to  this  proposition,  the  st 
accordingly  withdrawn  and  the  cargo  deliv 
the  defts. 

It  is  agreed  that  the  court  may  draw  si 
ference  of  fact  as  a  jury  might  draw.  The  qi 
for  the  opinion  of  the  court  are: — First,  ^ 
the  pit.  is  entitled  to  recover  against  the  del 
further  sum  of  money  than  the  said  sum  < 
paid  into  court.  Secondly,  if  so,  which  of  the 
mentioned  sums  of  money  the  pit.  is  entitle< 
covet  beyond  the  said  sum  of  225/. 

If  the  court  should  answer  the  first  quei 
the  negative,  judgment  is  to  be  entered 
defts.  ;   but  if  in  the   affirmative,   then  ju 
to  be  entered    for  the    pit.,  for  such  sum 
court  find,  in  answer  to  the  second  question, 
is  entitled  to  over  and  above  the  said  sum  o: 

Watkin  WiUiams  (^Lush^  Q.  C.  with  him)  a 
for  the  pit. 

Sir  G.  Honynum  {F.  M.  White  with  him) 
defts. 

The  arguments  arc  sufficiently  noticed 
judgment. 

The  following  cases  were  referred  to  : 
Shand  v.  ^Sanderson,  4  U.  &  N.  381 ; 
Kirchner  v.  Venus^  15  Jur.  395  ; 
J/oward  v.  Tucker,  1  B.  &  Ad.  712 ; 
/Cem  V.  IMland^  10  C.  B.,  N.  S.,  205:  6  L. 

Thoi»\p8<m  V.  Small, \  e.'fi. ^*l^ \ 
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Bbaoo  V.  Fhldker,  9  L.  T.  Bep.  N.  S.  109 ;  32  L.  J., 

C.  R,284; 
BUckbam's  Oontmct  of  Sale,  262 ;  ^ 
Sidoens  v.  Irving^  5  C.  B.,  N.  S.,  1G5. 

Asdby  Willes,  J.: 

/%«2i/»  ▼.  Bodie,  15  East,  547;  and 
Birky  y.  Ghdttone,  3  M.  &  S.  205. 

Williams,  J. — We  are  of  opinion  that  the  pit. 
IB  entitled  to  recover  in   this   action.    The  first 
^iiestkm  submitted  to  our  consideration  is,  whether 
^  I^t.  is  entitled  to  recover  more  than  the  225/. 
fiid  into  court  ?    We  are  of  opinion  that  he  is.    At 
preient  it  is  unnecessary  to  fix  the  exact  amount  in 
igores :  it  will  be  sufficient  if  we  fix  the  principles 
in  vhich  we  think  that  it  ought  to  be  calculated. 
With  respect  to  the  498  hogsheads  loaded  before  the 
intelligence  was  received  of  the  failure  of  M^Cor- 
mick,  Ball  and  Co.,  the  original  charterers,    we 
think  that  the  pit.  is  entitlol  to  freight  at  the 
criginal  price  stated  in  the  charter-party,  namely, 
^  lOs.  per  ton.    The  ground  of  our  conclusion  is, 
thst  upon  the  facts  Isdd  before  us,  from  which  we 
9K  to  draw,  inferences  of  fact,  we  have  concluded 
thst  the  498  hogsheads  were  not  only  shipped  under 
the  original  charter-party,  but  were    shipped  by 
I^ihae,  Cortada  and  Ck).,  as  agents  for  the  original 
-charterers,  and  therefore  the  case  is  on  the  same 
footing  as  if  they  had  been  shipped  by  the  original 
charterers  themselves,  and  the  law  admits  of  no 
4»bt  that  charterers  having  shipped  the  goods,  have 
BO  light  to  desire  them  to   be  unshipped ;    and 
it  vas  the   captain's  duty  to   hold    them  for  the 
^oAi  of  the  owners,  and  their   lien   for  freight 
^ntt  comes  the  question,  what  was  the  effect  of  the 
■w  bill  of  lading  which  the  captain  thought  him- 
«tf  compelled  to  sign  at  a  reduced  rate  of  freight  ? 
i^iettnstome  that  it  had  no  effect  at  all.    The 
^ffUin  had  no  authority  from  the  owners  under  the 
-cucnmgtances  to  substitute  a  new  bargain  for  the 
^S*in  which  existed  and  which  his  principals  had 
*right  to  insist  upon  as  binding  upon  the  charterers, 
"wefore,  as  far  as  the  498  hogsheads    are   con- 
coned,  the  amount  must  be  taken  upon  the  basis  of 
ue  charter-party  at  the  price  of  4/.  10«.  per  ton. 
»"th  respect  to  the  108  hogsheads  afterwards  put 
^  board,  we  deduce  that  ^e  charterers  and  their 
jJK^ts  having  declined  to  ship  any  more  goods  on 
Jjwd  on  the  terms  of  the  original  charter-party, 
"^  captain  was  acting  as  a  -prudent  captain  would 
*Jfor  the  benefit  of  his  owners  in  contracting  to 
'*ue  goods  upon  the  terms  of  the  bills  of  lading 
^ch  he   signed.     They  were   carried   indepen- 
^tlj  of    the     charter-party    on    a    new    con- 
J'^ct,  and   the    price   mentioned   in    the    bill    of 
J^g  is  the  price  to   be   paid   for  them.    This 
eposes  of  the  whole  case  except  the  claim  for 
^^nses.     Besides  the    100/.    for    disbursements, 
J^e  extra  expenses  were  incurred  by  the  captain 
^^  the  benefit  of  the  owners,  which  it  is  admitted 
JJJJst  fall  on  the  pit.,  and  for  which  there  ought  to 
»*c  an  allowance.    Having  thus  disposed  of  the  case 
^Rinally  argued,  we  have  the  point  insisted  upon 
•v  Mr.  Wat^ns  Williams,  namely,  that  by  reason 
^  the  particular  terms  of  the  charter-party,  which 
J^yides  for  a  lien  for  dead  freight,  the  owner  is 
*^titled  to  a  lien  for  what  would  have  been  the 
^\m  of  freight  payable  under  the  charter-party 
^  a  full  cargo  had  been  put  on  board.    But  there  is 
^  special  stipulation  for  dead  freight,  and  the 
*"4fter-party  only  contains  the  ordinary  printed 
general  words  used  in  mercantile  documents.    It  is 
^<i  that  the  damages  which  the  owner  would  be 
entitled  to  claim  for  the  breach  of  the  charterers* 
Agreement  to  load  a  full  cargo  come  within  the 
vords  '^dead  freight;*'  bat  it  seems  to  mo  that  those 
*9uiiiMte  quite  iaspplicable  to  such  a  ciaim.    The 


pit.  is  entitled  to  damages,  to  be  estimated  accord* 
ing  to  the  principles  which  I  have  stated. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  As  to 
the  498  hogsheads,  it  appears  that  they  were  put  oa 
board  by  the  agents  of  the  charterers,  with  the  in- 
tention of  pe^orming  the  contract  of  the  char- 
terers to  fill  the  vessel.  The  charter-party  pro- 
vided that  those  goods  should  be  charged  4/.  lOs. 
per  ton  for  freight.  The  bill  of  lading  provided  for 
freight  at  AOs,  per  ton.  If  this  bill  had  got  into  the 
hands  of  a  bond  fide  holder  for  value,  no  doubt,  as 
between  such  holder  and  the  shipowner,  payment  of 
AOs.  only  could  be  enforced,  but  as  against  the  char- 
terers and  all  persons  representing  them,  the  bill  of 
lading  did  not  supersede  the  charter-party.  If 
there  had  been  no  provision  in  the  charter-party 
for  the  giving  of  bills  of  lading  at  a  less  rate  of 
freight,  it  might  have  been  contended  that  a  new 
contract  had  been  made,  it  might  have  been  neces- 
sary to  consider  if  the  alteration  of  the  freight  was 
a  fraud  on  the  shipowner,  as  in  the  case  of  Faith  v. 
The  East  India  Company,  4  B.  &  A.  G30.  But  the 
charter-party  expressly  provides  that  bills  of  lading 
might  be  given  at  any  rate  of  freight  without 
prejudice  to  the  charter-party.  'ITiis  might 
be  for  the  convenience  of  the  charterers  in 
putting  the  ship  up  as  a  general  ship,  or  in  dis- 
posing ;of  the  cargo  afloat.  But  the  charter-party 
stipulated  that,  if  this  right  should  be  exercised, 
it  should  be  done  without  prejudice  to  the  charter- 
party.  It  is  quite  obvious  that,  unless  what  took 
place  between  Lohse  and  Co.  and  the  master 
resulted  in  substituting  a  second  price  for  that 
agree(l  on  at  first,  the  defts.  must  pay  4/,  10s.  per 
ton.  It  is  clear,  also,  that  the  master  could  not  be 
justified  in  relinquishing  the  right  acquired  by  the 
owners  of  the  ship  upon  the  shipment  of  the  goods, 
or  in  substituting  a  new  contract  for  that  contained 
in  the  charter-party.  As  to  the  alleged  right  of  a 
shipper  to  take  back  goods  according  to  the 
law  of  Spain,  it  is  sufficient  to  say  that  no  such 
right  is  stated  in  the  case.  With  respect  to  tho 
180  tons  afterwards  shipped,  it  is  clear  that  they 
were  not  shipped  under  the  charter-party,  but  under 
9,  bill  of  lading,  by  which  freight  at  only  '60s.  per 
ton  was  payable.  A  master  finds  himself  at  a 
foreign  port  with  only  part  of  a  cargo,  the 
charterers  being  insolvent  and  refusing  to  supply 
any  more,  is  he  entitled  to  enter  into  fresh 
contracts  to  fill  up  his  ship,  and  is  a  person 
who  puts  goods  on  boanl  knowing  the  terms 
of  the  charter-party,  bound  by  them?  I  think 
that  it  is  one  of  the  cases  in  which  a  master  doing 
so  is  acting  strictly  within  the  limits  of  his  autho- 
rity, and  that  the  owners  are  bound  by  the  bills  of 
lading.  But  it  is  said  that  the  difference  betweea 
freight  at  4/.  10s.  and  freight  at  30s.  is  "dead 
freight,"  and  Mr.  Williams  relies  on  the  provision 
in  the  charter-party,  **for  the  sccmity  and  pay- 
ment of  all  freight,  dead  freight,  demurrage  and 
other  charges,  the  master  and  owners  to  have  an 
absolute  lien  and  charge  on  the  cargo  and  goods 
laden  on  board."  He  said  that  it  was  necessary  to 
interpret  dead  freight  so  as  to  include  this  dif- 
ference. But  when  these  words  are  found  to  bo 
only  the  ordinary  printed  words  of  course  of  the 
charter-party,  it  is  not  necessary  to  be  so  particular 
to  find  an  application  for  them.  The  true  meaning 
of  dead  freight  in  that  context  is  dead  freight 
liquidated  between  the  parties,  and  it  applies  only  to 
cases  where  it  is  liquidated  by  the  contract.  I  am  quite 
aware  that  the  expression  has  been  occasionally  applied 
to  damages  in  respect  of  room  lost  by  a  failure  on 
the  part  of  the  charterers  to  load;  but  this 
arises  from  a  povert,^  oi  \asv^«^,  ^^^  'w^ 
lien  could  be  daiiucdVaT^^^ecX.  oi  ^>m^  ^sxcvaJigsA. 
Except  lor  damages  vrarraaxX^CiXs^  \Xi^  woNxitfiV,NXss 
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csptain  is  not  to  lie  hii  own  judge  in  tbc  matter. 
This  is  ihovrn  in  the  cases,  and  it  will  be  sufficient 
to  refer  to  PhiUipa  v.  Hodit,  and  BirUi/  t.  Glnd- 
sione,  already  nicntioneil.  The  deduct  ionii  in  respect 
of  advances  made  at  Porto  lUco  art',  flrat,  the  100/., 
and  then  MIL  for  extra  disburMments,  so  much 
as  are  not  ordinary  cxiicnse*,  and  not  provided  fur 
by  the  charter-party.  'ITie  payments  made  by 
LiAsc,  although  nut  agrceii  to  be  deducted  from  the 
freight,  were  taken  by  the  master  aa  payments  to  be 
deducted  from  what  lie  won  entitled  to  charge.  It 
is  not  necessary  fur  nic  to  sny  more. 

BvLES,  J.— I  nm  of  the  same  opinion.  It  is  a 
incro  question  of  lien,  and  nothint;  which  is  decided 
here  will  prejudice  the  damaf;cs  tu  which  the  pit.  is 
entitled  for  lo«in|c  the  protit  to  be  derived  from 
carrying  a  full  cargo  at  4/.  lOi.  per  ton.  Now,  as 
to  goods  already  shiiq>ed  under  the  charter-party,  the 
captain  ha<l  no  power  to  vary  the  contract,  and 
therefore  4/.  lltr.  is  to  be  paid  for  them.  Then,  was 
lie  to  rettirn  witli  a  half-empty  ship,  trusting  to  the 
credit  of  the  charterer?  He  waa  tight  to  do  the 
Lest  for  hie  ship.  It  U  said  that  the  pit.  hail  a  lien 
for  damages  as  bciuft  "  dead  freight."  'Whatever 
those  damoftes  mny  be  they  arc  to  be  minced  by  the 
Bum  received  by  the  pit.  under  tho  new  contratt 
entered  into  by  the  captain,  so  that  the  dead  freight 
would  come  to  be  the  difference  between  the  freight 
at  the  old  price  and  the  freight  at  the  new :  but 
tills  is  an  extension  of  the  meaning  of  "  dead 
frrig^t."  Tliis  is  In  reality  a  case  not  of  dead 
freight,  but  of  substituted  freight. 

Keatixg,  J.  concurred. 

WiLLiAns,  J. — I  forcbore  to  observe  on  the  cases 
of  Shanil  v.  .Sauilrraon  and  KirscAaer  v.  Veaua  and 
JJcdandea  V.  Greyori/,  bccBuee  no  question  as  to  tlic 
law  relating  to  bills  of  lading  signed  without  preju- 
dice to  the  Charter-party  arises,  tho  goods  having, 
according  to  our  view  of  tho  subject,  been  shipped 
by  the  cliarterers  tliemselves. 

.Jadijuirnl  fur  thf  pll. 

Attorneys  for  the  pit.,  T/imiMs  and  JloHami. 

Attorneys  for  the  dcfts.,  Drare  and  Son$. 


June  3i  a»il  US,  It-Gi.  ' 

IttSNELL    )'.    NlEUA.VX. 

Uliip  and  iluiiping — Bill  if  lading — "  Kinp'ii  emaiies." 

"  Kiwfs  enemiet "  Kithin  the  meaning  of  the  f^iriitioii 
nmallj  coniaiatd  in  a  IhH  of  fiidim/,  are  the  entmtft  of 
the  socmtijn  irhoie,  svhjtct  the  oirmr  of  the  ihi/i  is, 
tthatener  Au  titk  may  be. 

A  bill  of  hiding  given  in  a  Huaiaa  port  for  the  eon- 
rcjKince  of  a  rargo  from  that  jmrt  (o  England  on 
board  a  vesfl  wAicA  btloagrd  to  a  taliject  of  the 
Duke  of  Medleaburf/,  aid  carried  the  fiiir,  of 
AfeeUemurg,  rontiiimd  the  utual  ejxrptica  of  "lie 
King's  enaniee : " 

JMd,  that  the  exrrplioa  applied  to  Hie  acts  of  enemiet  of 
the  DHlxofMectlenbaig. 
Action  by  the  indorsee  of   a  bill  of    lading  of 

a.  cargo  of  wheat  against  the  owners  of  ^le  ship  on 

which  It  was  loaded. 
The  declaration  elated  that 

Q  goods,  to  wit,  &e^,  (o  ba 


MnatJi  n>a  even 

rimm  mod  nmrigttioD    <it 
^ntptttOtoOw order  ol  tli 


Id  pertoBX,  or  lo  Uwlr  uidgiu, 


r-„"r 


penioQ^  iudoraed  [ho  Hid  biii  of  l«dJi]ff  Vy  the  plL.  In  order  fa 
pHprt  tbo  pEvperty  in  puch  iroodn  to  Uu  pit.  vul  thai  1b0T« 
itpun  anil  by  rpHAoD  Dt  bufb  Indi^nemfliit  IbA  propertj  Id  tta 
Bfaid  fcoodA  pBHWil  til  ih«  iilL    Aud  the  p1^  at^fl  tnat  the  mi 

ordtm.iDd  WHri  (bta  dulj  ordfiT«d  b^  tlu  pit  lo  prDce? 

the  ump  tKlD^  A  port  to  which  tbA  luld  nh^  w»a  bound 
promd  igreoihly  tu  ttie  tenuB  oi  Ibe  uid  lilll  ut  liding  %^ 
cbirter-purt)'. 

Itfurtlier  contained  a  general  covenant  of  perforra 
ancc  of  eonditione  by  the  plt„  entitling  him  to  ha.- 
the  terms  of  the  bill  of  lading  oliserved,  and  tu  a  i 
for  breach  thereof,  and  alleged  the  breach  to  be  ttx, 
"  the  deft.,  although  not  prevented  by  any  of  kj 
excepted  perils,  maile  default  in  obeying  the  sat 
orders  and  proceeding  with  the  said  cargo  f 
Limerick  in  pursuance  of  the  said  bill  of  ladiq: 
and  charter-part  V,"  and  claimed  damages  for  loa 
of  |>rullts.  &c. 

The  fifth  plea  set  out  the  charter-party.  It  was 
made  at  Odussn,  and  described  the  master  as  beiai; 
of  the  good  ship,  &e.,  "  under  Mecklenburg  coloim 
now  in  this  port,"  and  the  charterers  as  "  Meesn. 
U.  Ketliier  and  Co.,  mercliantji  and  charterers."  Tlie 
voyage  w»«  to  be  "  to  a  safe  port  in  the  Uniltd. 
Kingdom  of  (ireat  Britain  and  Ireland,  north-veK 
coast  of  Ireland  excepted,  or  on  the  contineat 
between  Havre  and  Hamburg  both  inclusive,  Bel- 
gium cxcepteil  .  .  .  calling  at  Cork  or  Fil- 
inuuth  at  the  master's  option  for  orders."  Tie 
exception  was  as  follows :  "  The  act  of  God, 
enemies,  fire,  restraint  of  princes,  and  all  and  evei^ 
dangers  and  accidents  of  the  seas,  rivers  aud  navt- 
gallon,  of  whatever  nature  or  kind  soever,  during  the 
said  voyage  always  mutually  excepted."  The  plM 
then  Bet  out  the  bill  of  lading,  and  proceeded  H 


Duke  ut  Urcl^leuburic  Hi'hwrriu,  belDR  tbs  KlngH  suamlM 
nlthiD  the  true  luti^al  Bod  mcanlsg  or  lbs  uld  bill  of  Udlns. 

Sixth  plea : 

Th«  detL  Hira.  that  the  uld  cb&ner-party  ud  bill  ol  ladiiif 
were  respectivety  dh  to  the  Bttb  pl»  Ht  out.  uid  thM  >k( 
defuilt  {wmplRbinl  or  was  CAused  by  thA  act  ot  eDemles  darini 
Ibe  voytge  wlthla  the  truomeuiiDgot  theatidcfaivter-putT. 

Seventh  plea : 


The  deft,  demurred  also  to  the  declaration.  Thi 
pit.  demurred  to  the  above  pleas,  and  to  the  fiftl 
plea  pleaded  a  further  replication, 

That  thi'  wild  chaner-pirty  and  bill  or  Indlnn  wete  trapN 
llvell  mule  aod  aiiined  at  OdeKx^  in  Ibe  empire  or  RuHis 
uil  that  Ibe  aald  Maiura.  Oeorije  Kelloer  and  Co.  were  not.  no 

IbeaaldDiilwolilscktenbu^rgScbwarlu.™  '      "" 

To  whicli  the  deft,  demurred. 

Sir  G.  Horn/man  (/.tuA,  Q.  C.  with  him),  appearei 
for  the  pit. — 'rhc  declaration  is  good,  for  the  pit. 
as  the  holder  of  the  bill  of  lading,  was  the  propn 
person  to  give  the  orders  as  to  the  port  of  dis 
cliarge.  The  fifth  pica  is  bad,  for  the  enemies  of  thi 
Duke  of  Mecklenburg  were  not  the  "King'i 
enemies  "  within  the  meaning  of  the  bill  of  lading 
merely  because  the  ship  sailed  under  Meckleabiuf 


lading  was  signed  by  a  subject  of  the  Duke  o 
Mecklenburg,  but  tliat  will  not  give  to  the  word 
"  King's  encntics  "  a  meaning  other  to  that  wbid 
prima  facie  belongs  to  them,  or  bring  witUi 
.  theGxcefitinaiM«A]\^c«,MMAV)3  the  actiof  tteEln) 
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of  DenmiA.  who  was  one  of  Che  Duko  of  Mecklea- 
bgr^i tneinies.  AftotheiixthandBCTenthplcas, the 
"VXinb  contained  in  the  bill  of  lading,  "  other  con- 
dliiAl  u  per  charter- party,"  only  apply  to  matters 
not  eipresaly  provided  for  by  the  bill  of  lading,  and 
tiie  excepted  perils  mentioned  in  the  latter  cannot 
Ix  extended  by  incorporating  irith  them  thoae  men- 
-tJOKd  in  the  former. 

UdliA,   Q.  C.  and  IlasHea  for   the   deft.— The 

declmtioii  ia  bad  for  not  alleging  tliat  the  orders 

-'•ne  p*en  by  the  plt^  being  duly  authotised  by 

«k  diBrtercn.     [Willes,  J.— The  pit.  must   have 

faiTe  to  amend  the  declaration  it  necesBary.]    The 

jilaa  are  |r<Kid;  any  hoetite  Government  will  come 

'Within  the  description  of  '-king's  enemies,  "  aa  dia- 

tisKoiuibed  from  pirates.  The  wm4  king  must  include 

dikt.    [Willis,  J. — If  the  word  king  referred  to 

I      tkioTereign  of  the  shipper,  there  would  be  consi- 

daibk  difficnlty  in  the  case  of  a  general  ship,  where 

tlneDuy  be  goods  of  many  nationalities,  in  saying 

vhich  king  is  meant.]     Besides,   the  reference  in 

tie  tdli  of  lading  to  the  charter-party  incorporates 

tbe  litter,  and  there  the  word  "enemies  "is  nscd,  anil 

not  tbe  words  "  King's  enemies." 

Sb  G.  Hoaynan  replied. 

WiLLEs.  J. — This  is  an  action  brought  upon  a  bill 
of  Wing  of  a  cargo  to  be  carried  from  Odessa  to 
Mb  Uoited  Kingdom,  calling  at  Falmonth  for 
wltti.  TTie  declaration  states  that  such  orders 
tn  properly  given  ami  were  disobeyed.  The  deft. 
ttlimmtwo  points:  first,  that  he  was  prevented 
ftwobeying  by  enemies  of  hjs  Sovereign,  and  that 
ftetill  of  lading  contains  an  exception  which  in- 
i^lheactsof  such  enemies;  secondly,  that  the 
''vtD'party  is  incomorated  with  the  bill  of  lading, 
M'ibu  the  deft.  Is  therefore  entitled  to  rclj  on  the 
luiffeiception  in  the  chorter-perty.  If  judgmoot 
i«pmi  for  the  deft,  on  the  first  point,  Mr,  Mellish 
IwUbly  will  not  require  us  to  give  judgment  on 
lilt  Wond.  Now,  on  the  first,  I  agree  with  the 
vrtiMnt  for  the  deft.  In  order  to  arrive  at  the 
Ine  conctruction  of  the  words  King's  enemicsin  the 
I'm  irf  lading,  it  is  necessary  to  consider  the  circum- 
■tucH  Bnder  which  it  was  signed.  It  was  signed 
•tOiiosa.  in  the  empire  of  Kussia.  The  shippers 
■ae  Messrs.  Kcilner,  who  appear  to  be  merchants 
"•He,  but  there  is  no  means  of  ascertaining  their 
ixioaality.  The  ship  was  of  Mecklenburg,  and  its 
0*110'  was  of  Mecklenburg.  The  pit.  is  English, 
jodlbe  destination  of  (he  cargo  was  English.  'Vic 
""e  to  choose  between  three  persons  who  may 
'^DiU;  come  within  the  description  of  king,  namely, 
Ik  Emperor  of  Bussia,  the  (jueen  of  England,  and 
tbeDakeof  Mecklenburg,  no  one  of  the  three  being 
Sicily  a  "  king."  But  in  truth  the  word  "  king  " 
in  Uiii  document  simply  refers  to  a  sovereign  ca- 
!*^  of  making  war,  and  on  whom  war  can  be  made. 
^  only  reason  for  saying  that  the  Emperor  of 
Josri*  is  referred  to  is,  that  the  locality  where  the 
«ll  of  lading  was  signed  was  llussia,  but  that  is  no 
•♦•wi  at  all.  The  destination  was  English,  but 
?oiie  of  the  parties  to  the  contract  were  English. 
*|>^  penon  who  signed  the  document  and  mode  the 
'I'Polition  for  himself  was  a  subject  of  the  Duke  of 
■wklenlmrg.  There  seems  to  be  abundant  reason 
"f  111  so  stipulating  in  respect  of  injuries  which  he 
''W  receive  from  his  own  enemies,  and  he  de- 
Ij^iiei  them  as  king's  enemies.  The  plea  says  that 
"« orders  given  to  the  deft,  were  disobeyed  in  con- 
■Jtuence  of  the  acts  of  such  enemies,  and  I  think 
"W  judgment  npoo  the  demurrer  to  the  fifth  plea 
°«>>t  be  given  for  the  deft. 

Btle^  3, — I  thinlc  that  the  words  "  King's 
Bcarie*"  at  leaat  inclndeeuemiesof  the  carrier  if  thcj 
*tM  ^edaD^dincMif  to  fAem,  and  tbat  thc^  applj' 


to  enemies  of  the  carrier's  Sovereign,  whatever  his 
title  may  be.  The  exceptions  of  King's  enemies  and 
restraint  of  princes,  include  all  cases  of  lawful 
interruption  by  lawful  authority,  leaving  the  case 
of  pirates  to  be  dealt  with  by  flic  other  exception 
of  dangers  of  the  seas  within  which,  according  to 
the  highest  authority,  thev  come :  (2  BoU.  Abr. 
24H,   pi.    10;    Barton    V.     }Volliford,    Comber.    56.) 

The  throe  exceptions  of  King's  enemies,  restr^nt 
of  princes,  and  perils  of  the  seas,  indudc  all  the 
species  of  tis  major  against  which  it  is  nccessaiy  Xio- 

Keatikg,  J. — I  am  of  the  same  opinioiL  The 
exception  ia  introduced  for  tbe  benefit  of  the  carrier, 
who  says,  "  I  will  undertake  to  carry  the  goods  in 
my  ship,  if  I  am  not  prevented  by  the  enemies  of 
my  Sovereign," 

Jiaie.  25.— WiLtBS,  J, — For  the  purpose  of  coni- 
plcting  the  record  so  as  to  enable  it  to  be  taken  to  » 
court  of  error,  if  it  be  desired,  we  think  that  judg- 
ment had  better  be  entered  for  the  pit.  on  the 
demurrers  to  the  sixth  and  seventh  pleas. 
Attorneys  for  the  pit,,  Tkonua  and  UiMaat. 
Attorneys  for  tbe  deft.,  Merrtr  and  J/ctxw, 

JudqmenI  for  the  deft,  on  the  demiirrers  to  tht  fifth 
pka,  and  to  lie  replication  i  judgaitnt  for  the- 
ph.  on  iht  oilitr  demaiTtra. 


tTKTTED  STATES  DISTRIOT  COUBT  OF 
ASUIBAI.TT. 

nepor1i*dii>'Q,U,ltSHKr>LCT,rrDctDr  Hud  Advocate  In  Admlnltr. 

NEW  YORK  (SOUTUERN  DISTRICT), 

(Before  Betts,  J.) 

Jle  Tiie  Stepuen  IIast  (in  Prize). 

Prizt — Bloehalt — Evidence — Principles  of  Ifte  fair  o/" 

Cii-cumttances  uadertcliidi  a  vtatd  of  a  ntutrai  country 
is  held  to  be  gailty  of  on  atien^t  lo  introduce  contra- 
land  goods  into  the  eaemi/'i  territory  bg  a  brtach  of 
blockade. 


Secondli/,  that  the  was  laden  with  article  controiond  of 
tear,  declared  for  tie  aidanduee  of  Iht  enemy,  ande» 
Iramportalioa  by  tea  10  t/ie  enemy's  country  at  tie 
lime  of  cloture  i 

''aU  k-noicledae  on  t/imart  _, 

rriw  tluxi  tile 

ports  of  the  enemy  lofre  under  biickade,  the  cease/  and 
tier  cargo  leere  di^>atc/ied  from  a  neutral  port  wilk 
an  intention,  on  the  pari  of  tAe  oimen  of  each,  that, 
in  violation  of  the  blockade,  both  the  ceuel  and  in- 
cargo  should  enter  a  port  of  the  enemy. 

Tliat  these  circwnalanrts  constitute,  according  lo  tht  lata 
of  nations,  a  breach  of  Llochade,  far  Tc/iich  Iht  ship- 
and  her  cargo  are  liable  lo  capture. 
The  facts  of  this  case  are  fully  set  forth  in  the 


Beits,  J, — The  schooner  Stephen  Hart  was  cap- 
tured, as  lawful  prixe  of  war,  by  the  United  8tato« 
vessel  of  war  Supply,  on  the  29th  Jan.  ISSi,  ia 
latitude  24  deg.  VJ  tmh.  notfti,  mA  \^Wl'©.^sSfe 
82  deg.  11  nun.  west,  oil  ftia  wwlOossta  wiwX  •*.- 
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Florida,  about  twenty-five  miles  from  Key  West, 
4Uid  alwut  eighty-two  miles  from  Point  de  Yeacos 
in  Cuba,  and  was  sent  to  the  port  of  New  York  for 
■adjudication,  under  convoy  of  her  captor.  A  libel 
was  filed  against  her  in  this  court  on  the  18th  Feb. 
1862.  On  the  1st  May  18()2  a  claim  to  the  vessel 
'was  interposed  by  John  Myer  Harris,  of  Liverpool, 
England,  as  her  sole  owner.  The  test  oath  to  that 
•  claim  was  made  by  Charles  N.  Dyett,  the  master  of 
the  schooner.  On  the  same  day,  a  claim  was  put 
in  to  the  whole  of  the  cargo  of  the  schooner,  by 
Samuel  Isaac,  on  behalf  of  himself  and  Saul  Isaac, 
as  copartners  and  subjects  of  Great  Britain,  doing 
business  in  England  under  the  firm  name  of  S. 
Isaac  Campbell  and  Co.,  and  claiming  to  be  the 
sole  owners  of  the  cargo.  The  test  oath  to  that 
claim  was  made  by  Samuel  Isaac.  On  the  25th 
Oct.  18()2  another  claim  to  the  schooner  on  behalf 
of  Harris  was  interposed.  In  this  second  claim, 
Harris  is  described  as  late  of  Liverpool,  England, 
and  now  of  Shcrbro',  on  the  western  coast  of 
Africa,  at  present  residing  in  England,  merchant. 
This  second  claim  sets  up  that  he  is  the  sole  owner 
of  the  schooner,  and  is  a  subject  of  the  Crown  of 
Great  Britain.  In  the  test  oath  to  the  second  claim 
of  Harris,  and  which  test  oath  is  made  by  him,  it 
is  alleged  that,  on  the  28th  Sept  .IdGl,  he  agreed  to 
become  the  purchaser  of  the  schooner  for  1750/., 
to  be  paid  28th  Oct.  1861 ;  that  it  was  afterwards 
arranged  that  the  money  should  be  paid  on  the  14th 
Oct. ;  that  an  abatement  of  5/.  10.<f.  '6d.  was  there- 
upon made  from  the  purchase-money ;  that  the 
balance  of  1744/.  9«.  Md,  was  paid ;  that  the  vessel 
was  at  Bristol,  England,  at  the  time  of  her  sale ; 
that,  after  such  purchase,  she  took  a  cargo  from 
Bristol  to  London,  and  was  then  loaded,  partly  at 
London  and  partly  at  Erith,  with  a  cargo  of  arms, 
ammunition  and  military  clothing ;  and  that  such 
•cargo  was  the  sole  property  of  S.  Isaac,  Campbell 
and  Co.  It  is  to  be  noted  that  this  test  oath  does 
not  state  from  whom  he  purcliased  the  schooner,  or 
to  whom  he  paid  the  money,  or  whether  he  received 
any  bill  of  sale.  It  is  also  silent  as  to  any  hiring 
or  charter  of  the  vessel  to  S.  Isaac,  Campbell  and  Co. 
It  stated  that  the  vessel  '*  cleared  for  the  port  of 
Cardenas  ;**  that  it  was  not  intended  that  she  should 
**  enter,  or  attempt  to  enter,  any  port  of  the  United 
States ;"  that  "  her  true  and  only  destination  with 
said  cargo  was  Cardenas,  where  the  same  was  to  be 
delivered ;"  that  the  vessel  was  thence  to  sail  to  the 
claimant  in  Africa,  if  she  obtained  a  suitable  cargo 
for  that  country ;  and  that  the  vessel  and  her  cargo 
are  British  property.  The  test  oath  of  Samuel 
Isaac  to  the  claim  on  behalf  of  S.  Isaac,  Campbell 
and  Co.  to  the  whole  of  the  carg^,  alleges  that 
the  cargo  was  shipped  by  that  firm,  consisting  of 
himself  and  Saul  Isaac,  on  or  about  Dec.  2,  1861, 
partly  at  London  and  partly  at  Erith ;  that  the 
vessel  was  bound  for  Cardenas  in  the  island  of 
Cuba ;  that  the  cargo  consisted  of  arms,  ammuni- 
tion and  military  clothing,  and  is  wholly  the  pro- 
perty of  that  firm ;  that  its  members  are  British 
subjects ;  that  the  vessel  cleared  for  Cardenas ;  that 
the  cargo  was  destined  for  Cardenas ;  that  it  was 
not  intended  that  the  vessel  should  ^*  enter,  or 
attempt  to  enter,  any  port  of  the  United  States,  or 
that  the  cargo  should  be  delivered  at  any  port  in 
the  United  States ;  "  and  that  "  the  true  and  only 
destination  was  Cardenas,  where  the  same  was  to 
to  be  delivered,  and  the  vessel  was  thence  to  sail  to 
Africa,  if  she  obtained  a  suitable  cargo  for  that 
country."  It  docs  not  set  up  any  charter  of  the 
vessel.  The  testimony  in  prejniratono,  consisting  of 
the  depositions  of  Charles  N.  Dyett,  the  master, 
Benjamin  H.  Chadwick,  the  first  mate,  John  Lcisk, 
the  cook  And  steward,  Charles  Nellman,  the  second 
nuUe,  and  liobert  Allen,  an  able  seaman,  was  taken 
in  Feb.  1862.    The  case  was  not  submitted  to  lYic 
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judgment  of  the  court  until  the  tenn  of  Jidj  18tt 
It  was  suggested  at  the  hearing,  in  ezciue  of  win) 
seemed  to  be  the  great  delay  in  the  caae^  that  ttA 
delay  was  owing  to  the  pendency  beforo  ik 
Supreme  Court  of  the  United  States,  on  mal 
until  March  last,  of  various  prise  svits,  whidi  nwM 
supposed  might  dispose  of  material  questioiii  m 
volved  in  tliis  case.  But,  from  such  xeport  of  til 
decisions  in  those  cases  as  this  court  has  ka 
furnished  with,  it  does  not  appear  that  themik 
questions  involved  in  the  present  case  have  bea 
determined  by  the  Supreme  Court  in  any  of  Un 
cases  alluded  to.  Various  interlocutory  prooeedof 
took  place  in  the  present  case,  a  reference  to  warn 
of  which  is  necessary.  Before  the  fllmg  of  (ki 
libel,  and  on  the  14th  Feb.  1862,  this  court  oidend 
that  so  much  of  the  cargo  of  the  schooner  as  cm* 
sisted  of  arms,  powder  and  munitions  of  war,  dborid 
be  placed  in  the  custody  of  the  conmiandant  of  Ik 
Navy-yard  at  New  York,  and  that  the  Frixe  Cq» 
misioners  should  make  a  full  inventory  of  all  thi 
articles  delivered  to  ^c  commandant,  and  ihii 
they  should  be  appraised,  and  the  appnusementbi 
filed  with  the  inventory.  In  pursuance  of  tUi 
onler,  the  appraiser  appointed  by  the  court,  Ms 
Orison  Blunt,  discharged  the  cargo  of  the  schoooHi 
and  stored  it  in  the  ordnance  stores  at  the  Naif 
yard.  In  his  report,  which  was  filed  on  the  2adid 
March  1802,  he  states  that,  in  unloading  the  imi 
he  did  not  have  the  benefit  of  any  invoice ;  that  k 
took  an  accurate  account  of  every  case,  hot  ni 
bale,  and  of  their  numoers  and  marks ;  that  tti 
vessel  was  stowed  with  great  care,  and  the  bihi 
and  cases  pressed  in  with  jack-screws,  which  mill 
great  precaution  necessary  in  taking  them  out|  foi 
fear  of  an  explosion  of  some  of  the  ammnnitJoat 
loaded  shell ;  that,  upon  opening  the  after  hild 
and  taking  out  some  of  the  cases,  he  discoTcni 
some  four  tons  of  powder,  and  also  1008  loaded  Ml 
with  percussion  primers  affixed,  and  some  600^00 
ball  cartridges,  or  fixed  ammunition  for  small  aiM 
which  were  all  removed  and  placed  in  the  magailBi 
of  the  Navy-yard ;  that,  after  all  the  cargo  ha 
been  placed  in  the  onlnance  stores  without  any  loi 
or  damage,  he  opened  every  entire  case  and  bik 
and  inspected  and  counted  accurately  every  artkb 
and  found  them  all  to  be  in  good  condition,  aa 
that  every  article  was  of  value  for  use  in  the  an^ 
and  navy  of  the  United  States,  except  a  lai| 
quantity  of  "  rebel  buttons,"  manufactured  in  Qm 
Britain  and  stamped  with  a  "  rebel  device."  Tk 
appraiser  annexed  to  his  report  a  catalogue  of  th 
cargo  and  his  appraisement  of  each  article.  Tk 
following  articles  appear  to  have  constituted  tfv 
cargo  of  the  vessel :  5740  long  Enfidd  rifies,  wid 
triangular  bayonets  ;  12(>0  short  Enfield  rifles,  ^ 
sabre  bayonets;  OGO  rifled  Enfield  carbines,  ind 
sabre  bayonets ;  2040  British  rifled  muskets,  witt 
triangular  bayonets ;  200  British  smooth  W 
muskets,  with  triangular  bayonets ;  320  Brunsvid 
rifles,  with  sabre  bayonets;  375  cavalry  sabrv 
0800  gray  blankets;  1750  white  blankets;  4d 
Blakeley's  2 J  inch  bore  rifled  cannon  (six  pounder*) 
with  2000  cartridge  bags  and  1008  shell' for^ 
same,  loaded  and  cappeil ;  120,000  cartridges,  fixK 
ammunition  for  Enfield  rifles;  100,000  percosflC 
caps ;  21G0  cartridge  boxes ;  4095  loiapsjKks;  40(K 
ball  bags  and  belts;  100,000  Brunswick  li^^ 
cartridges;  420,000  Minie  rifle  cartridges;  oOW 
cartridges  for  smooth  bore  English  muskets,  tf^ 
cartridge  consisting  of  a  round  ball  and  two  bud^ 
shot ;  1540  yards  oif  gray  army  cloth ;  11,453  yal^ 
of  steel  mixed  gray  anny  cloth  for  uniforms;  & 
gross  of  brass  buttons  "for  infantry,  aitillery  as 
cavalry,  for  the  rebel  army,  marked  **  C.  S.  i^i 
15,432  pairs  of  stockings ;  2000  JMurs  of  faroga 
e\iOQs\  5^1  ^^T^of  russet  shoes,  Blucber  pttteii 


MABITIME  LAW  CASES. 


75 


Adx.] 


220  Thb  Stephen  Habt. 


[Adm. 


80  water-poof  oorera  for  mess  tins ;  17  cases  and 
Mtlei  of  tnmmings  for  army  clothes  and  uniforms, 
ofisting  of  linings,  ocnd,  braid,  lace,  thread,  buck- 
B,  Ac. ;  109  yanis  of  scarlet  cloth  for  army  uni- 
»s ;  7500  yards  of  white  twilled  flannel  for  lining 
'limy  overcoats ;  2250  yards  of  brown  holland  for 
i  tame  purpose ;  1040  gross  of  buttons  for  army 
Honns  and  clothing;  7800  pounds  of  cannon 
wdcr,  and  a  considerable  quantity  of  cartridge 
per,  cones,  and  other  appurtenances  for  smidl 
DM,  g^nn  slings,  medicine,  lint,  bayonet  scabbards, 
igeons'  equipments,  scissors,  thimbles,  hooks  and 
fM,  shears,  canvas  lining,  alpacca  and  tarpaulings. 
be  ^ipraisement  of  the  entire  cargo  was  238,945 
ill.  87  cents.  Under  orders  of  tMs  court  of  the 
d  March  and  IGth  April  18G2,  the  Enfield  rifles 
id  certain  other  articles  found  on  board  of  the 
boonerwere  delivered  to  the  Navy  Department 
r  the  use  of  the  United  States,  at  the  appraised 
ihe  of  169,467  dols.  50  cents.  By  another  order 
!  the  court,  made  March  4,  1862,  another  portion 
f  the  cargo,  amounting  to  the  appraised  value  of 
M96  dols.  11  cents.,  was  delivered  to  the  War 
tepsrtment,  the  Ordnance  Department  and  the 
loitoiy  Deportment,  for  the  use  of  the  United 
Utes.  Under  an  order  of  this  court,  made  on  the 
th  May  1862,  the  schooner  and  the  remainder  of 
er  cargo,  which  remainder  amounted,  at  its  ap- 
laind  value,  to  55,281  dols.  76  cents.,  were  sold  at 
iUic  auction.  The  vessel  was  sold  for  10,000 
iok  The  proceeds  of  the  vessel  and  of  her  cargo, 
■chiding  the  amounts  paid  by  the  Navy  and  War 

Srtments  for  the  articles  taken  by  them,  were 
into  the  registry  of  the  court.  After  the  cook 
■AMnranI,  John  Leisk,  had  been  examined  on 
ftt  IKh  Feb.  1862,  an  affidavit  made  by  him  on 
HbelRh  Feb.  1862  was  presented  to  the  court,  in 
vW  he  stated  that,  in  giving  his  testimony  be- 
hn  the  Prize  Commissioners,  he  did  not  fully 
■nrer  the  32nd  interrogatory  in  relation  to  certain 
■1^  on  board,  and  their  description,  and  what 
w  said  on  their  being  discovered,  although  he  had 
vtified  to  those  facts  on  an  examination  made  of 
im  on  board  of  the  capturing  vessel.  An  order 
IS  thereupon  made  by  the  court  on  the  same  day, 
)  the  motion  of  the  district  attorney,  tliat  the 
hid  standing  interrogatory  be  propounded  anew  to 
le  witness  Leisk,  and  that  his  additional  answer 
jereto  be  received  and  added  to  his  deposition, 
ith  the  like  force  and  effect  as  if  the  same  had 
ten  taken  at  the  time  of  his  original  examination, 
a  the  same  day  that  interrogatory  was  again  pro- 
randed  to  him,  and  his  further  answer  thereto 
IIDS  part  of  the  depositions  in  prqxtratono.  On 
ie24th  Oct.  1862  the  court,  on  the  motion  of  the 
strict  attorney,  made  an  order  that  Benjamin  H. 
ittdwick,  the  first  mate,  who  had  been  examined 
frtparatorioy  on  the  standing  interrogatories,  on 
e  13th  Feb.  1862,  should  be  again  examined  by 
^  Prize  Commissioners  on  the  standing  interro- 
^es,  and  that  the  question  of  the  admissibility 
his  evidence  so  to  be  given  should  stand  over  for 
^me  determination.  This  order  was  founded 
ion  an  affidavit  made  by  Chad  wick  on  the  2l6t 
!t  1862,  in  which  he  stated  that  he  was  one  of  the 
noos  captured  on  the  Stephen  Ilarty  and  was 
tered  upon  her  shipping  articles  as  her  first  mate, 
thou^  in  fact  he  was  entrusted  with  the  virtual 
Btrolof  the  vessel  and  cargo  ;  that  he  had  examined 
vpj  of  his  testimony  given  by  him  on  his  exa- 
Dation  on  the  Idth  Feb.  1862,  and  found  that  his 
(wers  to  the  11th,  36th  and  39th  interrogatories, 
well  as  to  any  others  which  asked  for  the 
e  destination  of  the  vessel  and  her  cargo,  on 
voyage  on  which  she  was  captured,  were  im- 
iset,  and  did  not  disclose  the  entire  truth 
iflftion  to  the  vabject-matter  inquired  of,  and 
the dmind  tbe privilege  of  correcting  the  same 


on  a  re-examination,  by  stating  that  he  well  knew 
that  the  real  destination  of  the  cargo  of  the  vessel, 
if  not  of  the  vessel  herself,  was  one  of  the  blockaded 
''Confederate  ports  of  the  Southern  States,"  and 
that  the  port  of  Cardenas  in  Cuba  was  to  be  used 
simply  as  an  intermediate  port  of  call  and  of  tran- 
shipment of  the  cargo,  if  it  was  there  determined 
by  Charles  J.  Helm,  an  agent  there  of  the  ''  Con- 
federate States,"  whose  instructions  the  witness  was 
directed  to  foUow,  that  the  cargo  should  be  tran- 
shipped into  a  steamer,  whidi  could,  with  greater 
facility,  be  used  in  running  the  blockade ;  that  the 
witness  was  employed  for  that  purpose  by  reason  oi 
his  knowledge  of  Uie  southern  coast,  and  of  the 
navigation  of  the  blockaded  ports  and  harbours,  and 
was  so  employed  after  his  examination  specially  on 
that  point  at  the  counting-house  of  S.  Isaac,  Camp- 
bell and  Co.,  the  owners  of  the  cargo,  in  London, 
where,  at  the  time,  were  William  L.  Yancey  and 
other  persons  interested  in  the  '*  Southern  insurrec- 
tion ;'*  that  he,  the  witness,  had  been  in  no  manner 
influenced  to  make  such  disclosure  by  the  libellanta 
-or  the  captors,  or  any  one  in  any  manner  connected 
with  either  of  them,  but  had  been  induced  to  do  so 
solely  by  the  persuasions  of  his  wife,  who  was  a 
loyal  woman  then  residing  in  Boston,  and  whose  just 
reproaches  had  caused  him  to  regret  that  he  had  ever 
lent  his  aid  to  such  a  cause,  and  to  determine,  as  far 
as  he  could,  to  atone  for  whatever  mischief  he  might 
have  done.  Upon  the  hearing  of  the  motion  for  the 
further  examination  of  Chadwick,  the  application 
was  opposed  by  the  claimants  of  tlie  cargo,  upon  an 
affidavit  made  by  Chadwick  on  the  6th  May  1862, 
in  which  he  stated  that  certain  letters  and  papers 
belonging  to  him  were  seized  by  the  captors,  and 
retained  by  them  until  the  28th  April  1862,  when, 
without  any  application  to  the  court,  a  portion  of 
them  were  taken  from  the  rest  of  the  papers  seized 
on  board  of  the  schooner,  and  handed  over  to  him 
by  Mr.  Elliott,  one  of  the  Prize  Commissioners; 
that  the  letters  so  handed  to  him  were  a  part  of  the 
letters  mentioned  in  the  examination  in  preparatorio 
of  John  Leisk,  and  stated  by  Leisk  to  have  been 
placed  by  him  in  a  tea-pot  at  the  request  of  Chad- 
wick, and  to  have  been  afterwards  discovered  by  the 
crew  of  the  capturing  vessel.  The  court  was  sub- 
sequently furnished  with  an  affidavit  made  by  Mr. 
Elliott,  in  which  he  stated  that,  after  the  arrival  of 
Uie  schooner  at  New  York,  one  of  the  officers  in 
charge  of  her  placed  in  his  hands  %ome  letters  which 
he  represented  to  be  private  papers  belonging  to  Chad- 
wick ;  that  those  letters  were  not  presented  by  the 
prize  master  as  a  part  of  the  papers  seized  with  the 
schooner  as  her  papers,  but  as  private  letters  belonging 
to  Chadwick ;  that,  under  the  advice  of  the  assistant 
district  attorney,  and  at  the  request  and  with  the 
consent  of  Chiulwick,  the  deponent  carefully  read 
the  letters,  and  found  them  to  be  only  private  letters 
to  Chadwick  from  his  wife,  and  that  there  was  not 
in  them  one  word  relating  to  the  schooner,  or  her 
cargo,  or  her  voyage,  or  her  destination  ;  and  that 
thereupon,  on  the  further  advice  of  the  assistant 
district  attorney,  the  letters  were  handed  to  Chad- 
wick as  his  private  property,  several  months  before 
his  re-examination,  and  with  no  reference  thereto, 
and  with  no  knowledge  or  suspicion  that  any  such 
rc-cxamination  would  ever  occur.  There  were  foimd 
on  board  of  the  schooner,  at  the  time  of  her  cap- 
ture, her  register  and  sundry  bills,  certificates,  tele- 
graphs and  letters,  a  clearance,  two  log-books,  a 
copy  of  the  United  States  Coast  Survey  for  1856, 
and  sundry  other  ]>apers,  but  no  invoices,  no  bills  of 
lading  and  no  manifest.  The  register  of  the  schooner 
is  dated  at  Liverpool,  England,  Oct.  15,  1861.  It 
represents  her  as  having  been  built  at  Greenport,  in 
the  state  of  New  YotVl,  m  \Yva  \^\i\\^'$>\a.\fc»^*\xvS>wii 
year  1859,  and  Viet  iomg^  tvokv^  «A\\a.NVcv^>Q«fc\vTa- 
maulipas.    HeTtouiiag<i\fts\aX«i«X'i\,^^v>\ftTA,  ^^ 
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owner  is  stated  to  be  John  Myer  Harris,  of  Liver- 
jwol,  merchant.  The  register  contains  the  follow- 
ing printed  memorandum  at  its  foot :  "  Notice.  A 
ccrtiticato  of  registry  granted  under  the  Merchant 
Shipping  Act  18r>4  is  not  a  document  of  title.*'  On 
the  back  of  the  register  is  indorsed  a  certificate,  made 
at  the  Custom-house  inLondon  on  the  ir>thNor.l8GI, 
stating  that  Charles  N.  Dyett  had  that  day  been 
appointed  master  of  the  schooner.  There  were  also 
found  on  board  of  the  schooner  a  letter,  signed 
*'R.  H.  Leonard,  ship  Alexander,  Confederate 
States,"  dated  at  Bristol,  England,  Oct.  2Uth,  18G1, 
and  addressed  to  Chadwick  ;  and  a  letter  from 
Leonard  addresseil  "To  Mr.  B.  II.  Chad  wick,  alias 
Tommy,  first  ofHcer  Stfp/ien  Hart,'*  purporting  to 
be  written  at  Bristol,  England,  but  without  date; 
and  a  letter  signed  ''John  Johnson,  ship  Noojuiy 
care  J.  P.  Snell  and  Co.,  Bristol,  England,"  and 
addressed  "Mr.  Benjamin  H.  Chadwick,  schooner 
Stephen  Hart,  Surrey  Canal,  London,"  and  dated  at 
Bristol,  England,  Oct.  2yth,  ISGl.  The  contents  of 
these  three  letters  will  hereafter  be  specially  referred 
to.  By  sundry  certificates  found  on  board  of  the 
schooner,  it  appears  that  she  cleared  from  London 
on  the  19th  of  Nov.  1801,  for  Cuba  generally, 
neither  the  port  of  Cardenas  nor  any  other  port  in 
Cuba  being  mentioned  as  her  destination  in  any  of 
her  regular  papers.  There  was  also  found  on  board 
of  the  schooner  a  letter  in  the  following  words  : — 
"71,  Jermyn-strcet,  London,  S.W.,  Nov.  10,  18G1. 
J.  Crawfonl,  Esq.,  II.  M.  Consul-Oeneral,  Havan- 
nah.  Dear  Sir :  In  confirmation  of  my  last,  jMjrmit 
me  to  ask  your  assistance  and  advice  for  Capt. 
Dyett,  of  the  schoner  Stephen  Hart,  should  he  need 
it  during  his  stay  at  Ilavannah.  Permit  me  to  be 
yours,  most  faithfully,  Saul  Isaac."  There  was  also 
found  on  board  of  the  schooner  a  telegraphic 
despatch  from  S.  Isaac,  Campbell  and  Co.,  71,  Jer- 
myn-street,  London,  to  Lloyd's  agent  at  Deal,  re- 
ceived at  Deal  Nov.  2i)rd,  1801,  in  the  follow^ing 
words :  "  Please  detain  schooner  Stephen  Hart, 
bound  for  Cardenas,  for  onlers.  We  pay  all  ex- 
penses. Reply  per  telegraph.  Letter  per  post." 
There  was  also  found  a  letter  dated  "London, 
Nov.  22,  1861,"  in  the  following  wonls  : — Captain 
Dyett,  schooner  Stephen  Hart.  Dear  Sir :  We  re- 
quire some  matters  arranged  before  the  schooner 
leaves.  You  will  receive  this  per  Lloyd's  agent. 
Attend  to  the  orders,  and  wait  until  you  hear  from 
yours  truly,  S.  Is»ac,  Campbell  and  Co."  There  was 
also  found  another  telegraphic  despatch  from 
S.  Isaac,  Jemiyn-street,  London,  to  lAoyiVa  agent  at 
Deal,  received  at  Deal  Nov.  24th,  1801,  in  the  fol- 
lowing words  : — "  Captain  Dyett  will  proceed  on  his 
voyage  at  once,  and  make  up  for  lost  time.  Wish 
him  a  successful  trip."  The  shipping  articles  of  the 
crew  of  the  schooner,  found  on  board,  are  dated 
Nov.  16th,  1801,  and  specify  that  the  voyage  is 
to  be  "from  I^ondon  to  Cuba  and  Sierra  Leone, 
and  any  port  and  [or']  ports  on  coast  of  Africa, 
and  [or]  North  and  [o?]  South  America  and  [or] 
West  Indies,  and  back  to  a  final  i)ort  of  dis- 
charge in  the  United  Kingdom.  Voyage  not  to 
exceed  twelve  months."  On  these  shippmg  articles 
the  name  of  Benjamin  H.  Chadwick  is  entered  as 
chief  officer,  his  signature  appearing  upon  them,  and 
he  is  stated  to  be  an  American,  aged  twenty-nine 
years,  and  to  have  last  served  on  board  the  vessel 
called  the  Tcunaulijxts,  and  to  have  been  discharged 
therefrom  at  London  on  the  2nd  Nov.  1801.  The 
date  of  his  joining  the  Stephen  Hart  is  stated  as 
Nov.  1st,  1801,  although  he  is  placed  in  a  list  under 
the  head  of  "  substitutes,"  M'ith  two  others  who  are 
severally  stated  as  joining  the  vessel  Nov.  22nd 
and  Nov.  29th,  and  no  place  is  inserted  as  the  place 
of  his  joining  the  vessel,  although  the  place  is  in- 
Berted  in  the  case  of  the  other  two  substitutes.  The 
of  Chadwick  arc  put  down  as  9/.  per  calendar 


month,  the  wages  of  the  mate,  whoso  place  he  took, 
being  stated  at  6/.  per  month.    In  one  of  the  t«» 
log-books  found  on  board  of  the  vesael,  namely,  the 
official  log-book,  the  name  of  Benjamin  H.  C^iad> 
wick  appears  as  mate  of  the  vessel,  and  no  otlNr 
person  is  named  as  mate ;  and  the  date  of  the  oosh- 
mencement  of  the  voyage  is  stated  in  that  log-book, 
as  Nov.  10,  1861.    In  the  other  log-book,  which  ii* 
an  ordinary  sea  log-book,  there  appears,  under  dili 
of  Nov.  21,  18GI,  an  entry  in  the  handwriting  tf< 
Chadwick,  by  whom  that  log-book  purports  on  itsfiflB 
to  have  been  kept,  to  the  effect  that  the  mate  had  not 
come  to  perform  his  duty,  and  the  log-book  then  pn^ 
ceedsas  follows :  "Wherefore  I,  Benj.  H.  Chadinek. 
have  this  day  engaged  with  Capt.  Charles  N.  Dyett  Is 
proceed  on  the  voyage,  having  been  engaged  u 
ship-keeper  on  boanl  since  the  2nd  of  the  preMflt  ' 
month,  the  crew  consisting  of  six  seamen,  cook  n 
steward,    captain,    mate    and    boatswain — in  al- 
numbering  ten    persons."     The    shipping  artidtt- 
show  eleven  persons,  there    being  seven  seami^ 
one  of  the  seamen,  as  appears  by  the  official  k^ 
book,    having   been   shipped  at  Gravcscnd  on  tSil' 
22nd  Nov.,  and  discharged   because  of  illneB^iCi 
Deal,  on  the  20th  Nov.,  and  another  seaman  haite* 
been  shipped  at  Deal  in  liis  place  on  the  last-naaflii 
day.    The  name  of  one  seaman  which  a^iein  m-. 
the  shipping  articles  docs  not  appear  on  the  officU 
log-book,    and    there    is  a  memorandum   on  Ikl 
shipping  articles  that  he  deserted.    This  ledoMl 
the  number  of  persons  composing  the  crew  to  to^ 
including  Chadwick.    The  entry  on  the  title-piil 
of  the  sea  log-book  is,  that  the  schooner  was  ca  a 
voyage  from  London  to  Cardenas,  Cuba,  commeneiil. 
Nov.  10,  1801,  and  that  the  log-book  is  kq^  tj 
Benjamin  II.  Chadwick.    It  appears,  from  entritt* 
in  that  log-book,  that  the  pilot  took  charge  of  thr 
schooner  "  on  a  voyage  to  Cuba,"  on  the  19Ui  Nov 
and  that  she  was  on  that  day  "  towed  by  steam  froBt 
the  Grand  Surrey  Dock  to  Erith,  to  take  in  tbeit- 
mainder  of  cargo,"  and  that  she  arrived  at  Erith  ttr 
same  day ;  that,  on  the  20th  Nov.  she  took  in  fna* 
lighters  some  sixty  cases  of  cargo,  and  that,  on  titt 
evening    of   the    same    day,  she    was    towed   to- 
Gravesend  ;    that    she    remained    at    GraYesenl 
until   the   22nd    Nov.,    when  she  proceeded  dova 
the  river,  coming  to  anchor,   in  the  afternoon,  off* 
the    North    Foreland    Light ;    that,  on    the   SM 
Nov.  she  proceeded  to  the  Downs,  where  she  caias 
to  anchor,  and  where  the    "  captain  received  ii- 
structions  from  parties  in  London"  to  wait  untfl 
further  orders ;  that,  on  the  2ith  Nov.  she  received, 
orders  to  proceed  on  her  voyage ;  that  she  did  not 
start  until  the  2nd  Dec.,  her  sea  log  conrniencingit 
noon  on  the  3rd  Dec. ;   that  she  pursued  her  voyags 
through    December   and   January,    no   particalff 
occurrence  being  noted  until  the  15th  Jan.,  whes 
she    passed    eighteen    miles  to   the    norUi-east  <if> 
Desirada  Island,  one  of  the  Leeward  Islands  in  ths 
West  Indies,    and    also    between   the    Island  <£ 
Gaudaloupe  and  tlie  Island  of   Montserrat,  in  ths 
latitude  of  about  16  deg.  30  min.  N. ;   ti^t,  fma 
this  point  she  proceeded  to  the  southwiird  of  Hayti 
and  to  the  northward  of   the  Island  of  JamaicSi 
passing  the  latter  on  the  2l8t  Jan.,  and  thence  tt> 
the  southward  of   the   Grand   Cayman  Island  oa 
the  23rd  Jan.,  and  thence  around  the  western  end 
of  the  Island  of  Cuba,  making   Cape  St.  Antonio^ 
the  extreme  western  point  of   that  island,  at  3J)0 
p.m.  on  the  26th  Jan.,  and  seeing  the  last  of  C190 
Antonio  light,  twenty  miles  distant,  bearing  soodi 
half  cast,  at  10  p.m.  of  that  day,  her  latitude,  by 
observation  at  noon  on  the  27th  Jan.,  being  28  deft 
24  min.  north.    There  are  no  entries  in  the  log-book 
after  the  latter  hour.    The  "Coast  Surrey"  found 
on  board  of  the  schooner,  as  before  mentioned^  ii< 
a  report  from  Professor  Bache,  Saperintendent  of 
\  the  llnileOL  ^\aX^%  C^»a\.  ^xoh^^^Ior  the  year  endinf 
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IfoT.  1, 1856,  and  contains,  among  other  things,  the 
ioUowing  charts:  A  comparative  chart  of  the 
itnuice  into  Charleston  Harbour  by  Maffit^s 
Sttnnel;  a  preliminaiy  chart  of  the  entrance 
ito  North  EdCsto  river ;  a  preliminary  chart  of  the 
ea  coast  of  South  Carolina,  from  Charleston  to 
Jfbee,  Georgia,  with  sailing  directions;  a  pre- 
ninaiy  chsurt  of  St  Simon's  Bar  and  Bnmsunck 
briKmr ;  a  preliminary  chart  of  St.  Mary's  Bar 
nd  Femandina  Harbour  ;  a  comparative  chart  of 
he  same;  two  charts  of  St.  John's  River ;  and  a 
■diminaiy  chart  of  the  Florida  Reefs.  These 
iharts,  as  folded  in  the  book,  have  each  of  them 
Rifeten  in  pencil  on  the  outside  the  nature  of  its 
iontents,  thus  :  "  Maffit's  Channel  ;"  '*  North 
Bffitto  ;*•  "  Sailing  directions  for  several  So.  Ca. 
nd  Ga.  ports ;"  "  St.  Simon's ;"  "  Femandina ;" 
•81  Jdm's  River;"  "Florida  Reefs."  Capt. 
Djett,  on  his  examination  in  preparatorio,  pro- 
need  two  letters,  which  are  annexe<l  to  his 
kposition.  One  of  them  is  a  letter  of  in- 
unctions to  himself  from  S.  Isaac,  Campbell  and 
Odl,  and  is  dated  "71,  Jermyn-street,  Military 
VMionse,  late  21,  St.  James-street,  London,  S.W., 
Kor.  19,  ]  801 ;"  and  the  other  is  a  letter  from  Saul 
bnc  to  "  Charles  J.  Hehn,  Esq.,  care  of  J.  Craw- 
iort,  Esq.,  Havannah,"  and  is  dated  "  71,  Jerrayn- 
ilreet,  London,  Nov.  19,  1861."  The  contents  of 
tee  two  letters,  and  the  circumstances  under  which 
ft?y  were  produced  by  Captain  Dyett,  will  be 
*  to  hereafter.  Before  proceeding  to  a  con- 
of  the  merits  of  the  case,  it  is  proper  to 
i^ert  to  the  objections  made  to  the  second  examin- 
•ittMof  the  witnesses  Leisk  and  Chad?rick.  The 
fonlHJUof  tiie  admissibility  of  the  second  deposition 
^  (Mwick  was  ordered  by  the  court  to  stand 
't»ht  determined  at  the  hearing  of  the  main 
The  question  of  the  admissibility  of  depo- 
I given  on  there-examination  of  persons  found 
«  hard  of  a  captured  vessel,  is  one  resting  in  the 
I  discretion  of  the  court,  and  no  authority  has 
cited  which  decides  that  the  practice  is  one 
fkti  is  not  to  be  permitted  under  circumstances 
whas  existed  in  the  present  case.  The  case  of 
it  Pisanv,  2  "Wheat  227,  is  not  regarded  as  an 
nrtiioiity  against  the  course  pursued  in  this  case. 
iHile  the  court  ought  to  guard  the  practice  with 
MR^  lest  it  may  be  the  means  of  introducing  abuse 
■d  of  leading  to  fraud  and  imposition,  the  present 
m  seems,  on  the  fullest  consideration,  to  be  one 
a  vliich  the  propriety  of  admitting  the  re-examina- 
te  of  the  witnesses  Leisk  and  Chadwick  cannot 
ke  questioned.  If  the  case,  upon  the  depositions  as 
■Vnally  taken,  without  the  re-examinations  of 
ietwo  witnesses,  were  a  clear  one  in  favour  of  the 
tUmantfl,  and  free  from  all  doubt,  the  court  would 
Imitate,  perhaps,  to  admit  the  re-examinations. 
M,  upon  the  testimony  without  the  re-examina- 
w,  die  case  is  not  only  not  one  free  from  doubt, 
^  one  clearly  calling  for  the  condemnation  of  both 
llie  idiooner  and  her  cargo ;  and  the  matters  testified 
^\j  those  witnesses  upon  their  re-examinations 
BS  not  only  entirely  consistent  in  themselves,  but 
Bs  corroborated  by  the  other  testimony  in  the  case, 
|>dbj  the  documents  and  papers  found  on  board  of 
■(  schooner.  The  cases  which  were  cited  by  the 
ioaiiel  for  the  claimants  upon  the  point  of  the 
'^Disnbility  of  depositions  taken  on  re-examination 
Thi  Eaabet,  6  Ch.  Rob.  54 ;  The  Ostsee,  Spinks, 
l>t  1,  189;  The  Leueade,  lb.  227;  The  Aline  and 
wy^  Spinks,  part  2,  327)  do  not  bear  at  all  upon 
^  queatioa  as  to  the  admissibility  of  these  re- 
xnrinations.  They  merely  affirm  the  well-known 
viodples  of  prize  Law,  that  affidavits  of  the  captors 
R  not  to  be  admitted  where,  on  the  evidence  of  the 
cnoos  on  board  of  the  captured  vessel,  there  are 
0  dicumstancca  of  suspicion  in  the  case ;  that  the 
Me  is,  in  the  first  instanoQ  to  be  tried  on  evidence  / 


coming  from  the  captured ;  that  if,  upon  such  evi- 
dence, no  doubt  arises,  the  property  is  to  be  restored ; 
and  that  the  privilege  on  the  part  of  the  captors  of 
giving  further  proof  is,  in  such  cases,  rarely  granted. 
Within  these  principles,  this  court  has  endeavoured, 
in  all  proper  cases,  to  exhaust  the  knowledge  of 
the  persons  found  on  board  of  captured  vessels. 
Thus,  in  the  case  of  the  Peterhoff,  pending  in  this 
court  at  the  same  time  'with  the  present  case,  the 
deposition  of  Captain  Jamian,  the  master  of  the 
captured  vessel,  had  been  taken  on  the  1st  April 
1863,  he  having  intervened  as  claimant  for  the 
interest  of  his  principals,  the  owners  of  the  Peter' 
hoff  and  her  cargo,  and  having  made  the  test 
oath  to  such  claini  on  the  21st  April  1863. 
Some  of  the  other  witnesses  having  depoised  to  the 
spoliation  of  papers  in  the  case,  the  court,  upon  an 
affidavit  made  by  Captain  Jarman,  and  uiwn  the 
application  of  the  claimants,  and  notwithstanding 
the  objections  of  the  counsel  for  the  libellants  and 
the  captors,  permitted  Captain  Jarman  to  be  re- 
examined upon  one  of  the  standing  interrogatories, 
and  to  add  to  his  answer  thereto  the  explanatory 
statement  contained  in  his  affidavit.  This  explana- 
tion, and  the  matters  deposed  to  by  him  on  his 
further  examination,  were  intended  to  relieve  the 
owners  of  the  Peterhoff  and  her  cargo  from  the 
injurious  effects  of  his  concealment,  on  his 
first  examination,  of  matters  which  ought  to 
have  been  testified  to  by  him  in  answer  to  the 
standing  interrogatories,  and  of  matters  which 
were  testified  to  by  other  witnesses.  The  court 
is  entirely  satisfied  that  it  exercised  its  sound 
discretion  in  permitting  the  re-examination  in 
the  case  of  the  Petexhojj\  and  the  exercise  of  a 
like  discretion  calls  for  the  admission  in  evidence 
of  the  depositions  of  Leisk  and  Chadwick,  taken  on 
re-examination  in  the  present  case.  They  are  ac- 
cordingly admitted  in  evidence.  Very  important 
questions  of  public  law  have  been  discussed  before 
the  court  in  the  present  case,  and  in  the  kindred 
cases  of  the  Springbok  and  the  Peterhoff,  all  of  which, 
with  the  case  oi  the  Gertrude^  have  been  jiending 
before  the  court  at  the  same  time.  In  the  latter 
case  no  claimant  appeared  for  either  the  vessel  or 
the  cargo,  she  having  Ix'on  captured  while  on  a 
voyage  from  Nassau,  in  endeavouring  to  run  the 
blockade  into  a  port  of  the  enemy.  Many  of  the 
principal  questions  involved  in  the  present  case,  and 
in  the  cases  of  the  Spn'ngipok  and  the  Peterhoff  are 
alike ;  and,  as  the  conclusion  at  which  the  court 
has  arrived  in  all  of  those  cases  is  to  condemn  the 
vessels  and  their  cargoes,  I  shall  announce,  in  this 
case,  the  leading  principles  of  public  law  which 
lead  to  a  condemnation  in  all  the  cases.  On  behalf 
of  the  libellants,  it  is  urged  in  this  case,  first,  that 
the  Stephen  Hart  and  her  cargo  were  enemy's  pro- 
perty when  the  voyage  in  question  was  undertaken, 
and  when  the  capture  was  made  ;  secondly,  that  the 
schooner  was  laden  with  articles  contraband  of  war, 
destined  for  the  aid  and  use  of  the  enemy,  and  on 
transjwrtation  by  sea  to  the  enemy's  country  at  the 
time  of  the  capture;  thirdly,  that,  with  a  full 
knowledge,  on  the  part  of  the  owner  of  the  vessel 
and  of  the  owners  of  her  cargo,  that  the  ports  of 
the  enemy  were  under  blockade,  the  vessel  and  her 
cargo  were  dispatched  from  a  neutral  port  with  an 
intention,  on  the  part  of  the  owners  of  each,  that, 
in  violation  of  the  blockade,  both  the  vessel  and 
her  cargo  should  enter  a  ix)rt  of  the  enemy.  On 
the  part  of  the  claimants,  it  is  maintained,  first, 
that  the  transportation  of  all  articles,  including 
arms  and  munitions  of  war,  between  neutral  ports 
in  a  neutral  vessel,  is  lawful  in  time  of  war; 
secondly,  that  if  a  neutral  vessel,  with  a  cargo  be- 
longing to  neutrals,  be  in  fact  on  a  voyage  from  one 
neutral  port  to  anolWr,  ^\\vi  cwwwcvx.  \»  «»<£vift^  «3cv^ 
coiiUcnmcd  as  lawful  vnzc,  bWXiow^x  Avi  \sRi\».^^^ 
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with  contraband  of  war,  unless  it  be  determined  that 
she  was  actually  destined  to  a  port  of  the  enemy 
upon  the  voyage  on  which  she  was  seized,  or  unless 
she  is  taken  in  the  act  of  violating  a  blockade.  It 
is  insisted,  on  the  part  of  the  claimants,  that  the 
Stq)hen  Hart  was,  at  the  time  of  her  capture,  a 
neutral  vessel,  carrying  a  neutral  cargo  from 
London  to  Cardenas — both  of  them  being  neutral 
ports — in  the  regular  course  of  trade  and  commerce. 
On  the  other  side,  it  is  contended  that  the  cargo 
was  composed  exclusively  of  articles  contraband  of 
war,  destined,  when  they  left  London,  to  be  delivered 
to  the  enemy  either  directly,  by  being  carried  into 
a  port  of  the  enemy  in  the  Stepften  Ilarty  or  by 
being  transhipped  at  Cardenas  to  another  vessel ; 
that  Cardenas  was  to  be  used  merely  as  a  port  of 
call  for  the  Stephen  Hart,  or  as  a  port  of  tranship- 
ment for  her  cargo  ;  that  the  vessel  and  her  cargo 
are  equally  involved  in  the  forbidden  transaction ; 
and  that  the  papers  of  the  vessel  were  simulated 
and  fraudulent,  in  respect  to  her  destination  and 
that  of  her  cargo.  A  condemnation  is  not  asked,  if 
the  cargo  was  in  fact  neutral  property,  to  be 
deliver^  at  Cardenas  for  discharge  and  general 
consumption  or  sale  there,  but  is  only  claimed,  if 
the  cargo  was  really  intended  to  be  delivered  to  the 
enemy  at  some  other  place  than  Cardenas,  after 
using  that  port  as  a  port  of  call  or  of  transhipment, 
80  as  to  thus  render  the  representations  contained 
in  the  papers  of  the  vessel  false  and  fraudulent  as 
to  the  real  destination  of  the  vessel  and  her  cargo. 
It  would  scarcely  seem  possible  that  there  could  be 
any  serious  debate  as  to  the  true  principles  of 
public  law  applicable  to  the  solution  of  the  ques- 
tions thus  presented;  and,  indeed,  the  law  is  so 
well  settled  as  to  make  it  only  necessary  to  see 
whether  the  facts  in  this  case  bring  the  vessel  and 
her  cargo  within  the  rules  which  have  been  laid 
down  by  the  most  eminent  authorities  in  England 
and  in  this  country.  The  principles  upon  which 
the  Government  of  the  United  States,  and  the 
public  vessels  acting  under  its  commission,  have 
proceeded  during  the  present  war,  in  arresting  ves- 
sels and  cargoes  as  lawful  prize  upon  the  high  seas, 
are  very  succinctly  embcdie<l  in  the  instructions 
issued  by  the  Navy  Department,  on  the  1 8th  Aug. 
1862,  to  the  naval  commanders  of  the  United  States, 
and  which  instructions  are  therein  declared  to  be  a 
recapitulation  of  those  theretofore  from  time  to 
time  given.  The  substance  of  those  instructions,  so 
far  as  they  are  applicable  to  the  present  case  is,  that 
a  vessel  is  not  to  be  seized  '^  irithout  a  search  care- 
fully made,  so  far  as  to  render  it  reasonable  to  be- 
lieve that  she  is  engaged  in  carrying  contraband  of 
war  for  or  to  the  insurgents,  and  to  their  ports 
directly,  or  indirectly  by  transhipment,  or  otherwise 
violating  the  blockade.  The  main  feature  of  these 
instructions,  so  far  as  they  bear  upon  the  questions 
involved"  in  this  case,  is  but  an  application  of  the 
doctrine  in  regard  to  captures,  laid  down  by  the 
Qovcmment  of  the  United  States  at  a  very  early 
day.  In  an  ordinance  of  the  Congress  of  the  Con- 
federation, which  went  into  effect  on  the  1  st  Feb. 
1782  (5  Wheaton,  Appendix,  120),  it  was  declared  to 
be  lawful  to  capture  and  to  obtain  condemnation  of 
**  all  contraband  goods,  wares  and  merchandise,  to 
whatever  nations  belonging,  although  found  in  a 
neutral  bottom,  if  destined  for  the  use  of  an  enemy." 
The  soundness  of  these  principles,  and  the  fact  that 
the  law  of  nations,  as  applicable  to  cases  of  prize, 
has  been  observed  and  applied  by  the  Government 
of  the  United  States  and  its  courts  during  the  pre- 
sent war,  was  fully  recognised  by  Earl  Russell,  Her 
Britannic  Majesty's  principal  Secretary  of  State  for 
Foreign  Affairs,  in  his  remarks  made  in  the  H.  of  L. 
on  the  18th  of  May  last.  Earl  Kussell  there  stated 
ii&»t  the  judgments  of  the  United  States  Prize 
CoartB,  which  had  been  reported  to  Her  Majesty's 


Government  during  the  present  war,  did  not  evioe 
any  disregard  of  the  established  prindplea  of  intei 
national  law ;  that  the  law  officers  of  the  Onown,  aftc 
an  attentive  consideration  of  Uie  decisions  which  lui 
been  laid  before  them,  were  of  opinion  that  there  wi 
no  rational  ground  of  complaint  as  to  the  judgment 
of  the  American  Prize  Courts ;  and  that  the  Isi 
of  nations  in  regard  to  the  search  and  seizure  a 
neutral  vessels  had  been  fully  and  complete^ 
acknowledged  by  the  Government  of  the  Unitd 
States.  On  the  same  occasion  Earl  Bussell  ie< 
marked :  "  It  has  been  a  most  profitable  bosinesi  to 
send  swift  vessels  to  break  or  run  the  blockade  d 
the  Southern  ports,  and  carry  their  cai)coes  into 
those  ports.  There  is  no  municipal  law  in  thii  or 
any  country  to  punish  such  an  act  as  an  offence.  I 
understand  that  every  cargo  which  runs  the  blockade 
and  enters  Charleston  is  worth  a  million  of  doting 
and  that  the  profit  on  these  transactions  is  immeue; 
It  is  well  known  that  the  trade  has  attracted  agrait 
deal  of  attention  in  this  country  from  those  thtf 
have  a  keen  eye  to  such  gains,  and  that  vesKli 
have  been  sent  to  Nassau  in  order  to  break  thi 
blockade  at  Charleston,  Wilmington  and  otbir 
places,  and  carry  contraband  of  war  into  some  of 
the  ports  of  the  Southern  States."  He  added:  **! 
certainly  am  not  prepared  to  declare,  nor  is  there  n/ 
ground  for  declaring,  that  the  courts  of  the  Unital 
States  do  not  faithfully  administer  the  law ;  that  tlMj 
will  not  allow  evidence  making  against  the  capton,Qr 
that  they  are  likely  to  give  decisions  founded,  Ml 
upon  the  law,  but  upon  their  own  passions  aai 
national  partialities.'*  He  also  said,  that  in  a  oM 
of  simulated  destination,  that  is,  a  vessel  pretendiBf 
that  she  is  going  to  Nassau,  when  she  is  in  retfitif 
bound  to  a  port  of  the  enemy,  the  right  of  seiiat 
exists.  The  then  Solicitor-General  of  England  (8fe 
Roundell  Palmer)  stated,  in  the  House  of  CommoMi 
on  the  29th  June  last,  referring  to  the  cases  of  te 
Dolphin  and  the  Pearl,  decided  by  the  judge  of  M 
District  Court  for  the  southern  district  of  Floiidi 
(those  vessels  having  been  captured  while  ostttf 
sibly  on  voyages  from  Liverpool  to  Nassau,  and  it 
having  been  held  by  the  court  that  the  intention  d 
the  owners  of  the  vessels  was  that  they  should  oi4y 
touch  at  Nassau,  and  then  go  on  and  break  tiM 
blockade  at  Charleston),  that  "  if  the  owoM 
imagined  that  the  mere  fact  of  the  vessel  tondnof 
at  Nassau,  when  on  such  an  expedition,  exoos- 
rated  her,  they  were  very  much  mistaken;"  tint 
the  principles  of  the  judgment  in  the  case  of 
the  Dofphin  were  to  be  found  in  every  volW 
of  Lord  Stowell's  decisions ; "  that  it  was  well 
known  to  everybody  that  there  was  a  large  ooa- 
traband  trade  between  England  and  America  hf 
way  of  Nassau;  that  it  was  absurd  to  protend  t» 
shut  their  eyes  to  it;  and  that  the  trade  iritk 
Nassau  and  Matomoras  had  become  what  it  was  is 
consequence  of  the  war.  Tlie  Foreign-office  oT 
Great  Britain,  in  a  letter  to  the  owner  of  tk^ 
Peterhoffy  on  the  3rd  April  last,  announced  as  ^ 
conclusion,  after  having  conmiunicated  with  the  Is*^ 
officers  of  the  Crown,  that  the  Government  of  ^ 
United  States  has  no  right  to  seize  a  British  re0^ 
bona  Jide  bound  from  a  British  port  to  anotb^ 
neutral  i>ort,  unless  such  vessel  attempts  to  touch  >^ 
or  has  an  intermediate  or  contingent  destination 
to,  some  blockaded  port  or  place,  or  is  a  carrier  <* 
contraband  of  war  destined  for  the  enemy  of  ^ 
United  States;  that  Her  Majesty's  GovemmeD^ 
however,  cannot,  without  violating  the  rules  <v 
international  law,  claim  for  British  vessels  nati' 
gating  between  Great  Britain  and  sudi  neutf*] 
ports,  any  general  exemption  from  the  beUigereol 
right  of  visitation  by  the  cruisers  of  the  United 
States,  or  proceed  upon  any  general  assumption  thil 
such  vessels  may  not  so  act  as  to  render  thei 
,  captuxe  lawful  and  justifiable ;  that  notldDg  is  mor 
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oQmmon  than  for  those  who  contemplate  a  breach  of 
bio^ade  or  the  carriage  of  contraband,  to  disguise 
tkdr  pnrpofle  by  a  simulated  destination  and  by 
deoeptire  papers  ;  and  that  it  has  already  happened, 
in  many  caaes,  that  British  vessels  have  been  seized 
■Idle  engaged  in  voyages  apparently  lawful,  and 
tare  been  afterwards  proved  in  the  prize  courts  to 
kTe  been  really  guilty  of  endeavouring  to  break  the 
lilodaide.  or  of  carrying  contraband  to  the  enemy 
]f  tibe  United  States.  The  cases  of  the  Stephen 
Evt,  the  Sprinffbok,  the  Peterhoffl  and  the  Gertrude, 
iDiitrate  a  course  of  trade  which  has  sprung  up 
daring  the  present  war,  and  of  which  this  court  will 
tdffi  judicial  cognisance,  as  it  appears  from  its  own 
nends  and  those  of  other  courts  of  the  United 
fltttes.  as  well  as  from  public  reputation.  Those 
Benlral  ports  have  suddenly  been  raised  from 
ports  of  comparatively  insignificant  trade  to  marts 
of  the  first  magnitude.  Nassau  and  Cardenas  are 
k  the  ricinity  of  the  blockaded  ports  of  the  enemy, 
while  Matamoras  is  in  Mexico  upon  the  right  bank 
of  the  Rio  Grande,  directly  opposite  the  town  of 
Bravnsrille,  in  I'exas.  llie  course  of  trade,  in 
le^ect  to  Nassau  and  Cardenas,  has  been  generally 
to  dear  neutral  vessels,  almost  always  under  the 
British  flag,  from  English  ports  for  those  places, 
ad,  using  them  merely  as  ports  either  of  call  or  of 
ttaMihipment,  to  cither  resume  new  voyages  from 
tea  in  the  same  vessels,  or  to  tranship  their 
CBgDes  to  fleet  steamers,  with  which  to  run  the 
ttodouie,  the  cargoes  being  composed,  in  almost 
dt  cues,  more  or  less,  of  articles  contraband  of  war. 
The  diaracter  and  course  of  this  trade,  and  its 
nUen  rise,  are  very  properly  commented  upon  in 
a  iipatch  from  the  Secretar}'  of  State  of  the 
Wled  States  to  Lord  Lyons,  of  the  12th  May 
110.  The  broad  issue  upon  the  merits  in  this 
••ei^  whether  the  adventure  of  the  Stephen  Hart 
inidie honest  voyage  of  a  neutral  vessel  from  one 
wiftal  port  to  another  neutral  port,  carrying 
Mtnl  goods  between  those  two  ports  only,  or  was 
aanmbited  voyage,  the  cargo  being  contraband  of 
war,  and  being  really  destined  for  the  use  of  the 
cwny,  and  to  be  introduosd  into  the  enemy's 
enmtfy  by  a  breach  of  blockade  by  the  Stephen  Hart, 
orbjtraxishipment  from  her  to  another  vessel  at 
Cmenas.  It  is  conceded  in  the  argument  of  the 
kiduigcounsel  for  the  claimants,  that  if  the  property 
wu  owned  by  the  enemy,  and  was  fraudulently  on 
111  way  to  the  enemy  as  neutral  property,  it  was 
CBemy's  property,  and  was  liable  to  capture,  no 
■■tter  whence  it  came  or  whither  it  was  bound ; 
nd  that,  if  the  vessel  were  really  intending  and 
endeavouring  to  run  the  blockade,  the  property  was 
Ihhle  to  capture,  no  matter  to  whom  it  belonged  or 
vhat  was  its  character ;  but  that  if  it  was  neutral 
iniperty,  in  lawful  commerce,  it  was  safe  from 
•tore.  The  question  whether  or  not  the  property 
liden  on  board  of  the  Stmhen  Hart  was  being  trans- 

rM  in  the  business  ot  lawful  commerce  is  not  to 
decided  by  merely  deciding  the  question  as 
^  whether  the  vessel  was  documented  for  and 
•iifing  upon  a  voyage  from  London  to  Cardenas. 
Ihe  commerce  is  in  the  destination  and  intended  use 
^  file  property  laden  on  board  of  the  vessel,  and 
^in  the  incidental,  ancillary  and  temporary  voyage 
^  aTesseL  which  may  be  but  one  of  many  carriers 
ttnxigh  which  the  property  is  to  reach  its'  true  and 
V^Sinal  destination.  If  this  were  not  the  rule  of 
ike  prize  law,  a  very  wide  door  would  be  opened  for 
hnd  and  evasion.  A  cargo  of  contraband  goods, 
xttDy  intended  for  the  enemy,  might  be  carried  to 
Snoenas  in  a  neutral  vessel  sailing  from  England 
rith  papers  which,  upon  their  face,  import  merely  a 
vjrage  of  the  vessel  to  Cardenas,  while,  in  fact,  her 
ttga,  vlien  it  left  England,  was  destined  by  its 
VBCfs  to  be  delivefed  to  the  enemy,  by  being  tran- 
k^pped  at  Cardenas  into  a  swifter  vessel  And  such, 


indeed,  has  been  the  course  of  proceeding  in  many 
cases  during  the  present  war.  Nor  is  the  unlawfulness 
of  the  transportation  of  contraband  goods  determined 
by  deciding  the  question  as  to  whether  their  imme- 
diate destination  was  to  a  port  of  the  enemy.  Thus- 
it  is  held  that,  in  order  to  constitute  the  unlawful- 
ness of  the  transportation  of  contraband  goods,  it 
is  not  necessary  that  the  immediate  destination  or 
the  vessel  and  cargo  should  be  to  an  enemy's  country 
or  port ;  for,  if  the  goods  are  contraband,  and  des- 
tined to  the  direct  use  of  the  enemy's  army  or  navy,, 
the  transfwrtation  is  illegal.  If  an  enemy's  fleet  be- 
lying, in  time  of  war,  in  a  neutral  port,  and  a  neu- 
tral vessel  should  carry  contraband  goods  to  that 
port,  not  intended  for  sale  in  the  neutral  market, 
but  destined  to  the  exclusive  supply  of  the  hostile- 
forces,  such  conduct  would  be  a  direct  interposition 
in  the  war,  by  furnishing  essential  aid  in  its  prose- 
cution, and  would  be  a  departure  from  the  duties  of 
neutrality :  (Halleck  on  International  Law,  chap.  24, 
sect.  11,  p.  57G.)  The  proper  test  to  be  applied  is, 
whether  the  contraband  g<x>ds  are  intended  for  sale 
or  consumption  in  the  neutral  market,  or  whether 
the  direct  and  intended  object  of  their  transporta- 
tion is  to  supply  the  enemy  with  them.  To  justify 
the  capture,  it  is  enough  that  the  immediate  object 
of  the  voyage  is  to  supply  the  enemy,  and  that  the 
contraband  property  is  certainly  destined  to  his  im- 
mediate use.  While  it  is  true  that  goods  destined 
for  the  use  of  a  neutral  country  can  never  be  deemed 
contraband,  whatever  be  their  character,  and  how- 
ever well  adapted  they  may  be  to  the  purposes  of 
war,  yet,  if  they  are  destined  for  the  direct  use  of 
the  enemy's  army  or  navy,  they  are  not  exempt 
from  forfeiture  on  the  mere  ground  that  they  are 
neutral  property,  and  that  the  port  of  delivery  is  also 
neutral :  (1  Duer  on  Insurance,  630 ;  The  Comtnercen^ 
1  Wheaton,  388,  389.)  If  the  contraband  cargo  of 
the  Stephen  Hart  had  been  destined  for  the  use  of 
the  fleet  of  the  enemy,  lying  in  the  harbour  of  Car- 
denas, there  could  be  no  doubt  that  it  might  lawfully 
have  been  captured  as  prize  of  war  on  its  way  to 
Cardenas.  And,  if  the  contraband  cargo  was  really 
destined,  when  it  left  its  port  of  departure  in  Eng- 
land, for  the  use  of  the  enemy  in  the  country  of  the 
enemy,  and  not  for  sale  or  consumption  in  tfie  neu- 
tral port,  no  principle  of  the  law  of  nations,  and  no 
consideration  of  the  rights  and  interests  of  law- 
ful neutral  commerce,  can  require  that  the  mere 
touching  at. the  neutral  port,  either  for  the  pur- 
pose of  making  it  a  new  point  of  departure  for 
the  vessel  to  a  port  of  the  enemy,  or  for  the  pur- 
pose of  transhipping  the  contraband  cargo  into 
another  vessel,  which  may  carry  it  to  the  destina- 
tion which  was  intended  for  it  when  it  left  its  port 
of  departure,  should  exempt  the  vessel  or  the  con- 
traband cargo  from  capture  as  prize  of  war.  If  it 
was  the  intention  of  the  owner  of  the  Stephen  Hart^ 
or  of  the  owners  of  her  cargo,  having  control  of  the 
movements  of  the  vessel,  that  she  should  simply 
touch  at  Cardenas,  and  should  proceed  thence  to 
Charleston,  or  some  other  port  of  the  enemy,  her 
voyage  was  not  a  voyage  prosecuted  by  a  neutral 
vessel  from  one  neutral  port  to  another  neutral 
port,  but  a  voyage  which  was,  at  the  time  of  her 
seizure,  in  course  of  prosecution  to  a  port  of  the 
enemy,  although  she  had  not  as  yet  reached  Cardenas, 
and  although  her  regular  papers  documented  her 
for  a  voyage  from  London  to  Cuba.  Such  a  voyage 
was  one  begun  and  carried  on  in  violation  of 
the  belligerent  rights  of  the  United  States  to 
blockade  the  ports  of  the  enemy,  and  to  prevent 
the  introduction  into  those  ports  of  arms  and 
munitions  of  war.  The  division  of  a  continuous 
transportation  of  contraband  goods  into  several 
intermediate  transportations,  by  means  of  inter- 
mediate voyages  by  different  \e«wi\ft  cwt^yvv^  %>'^^ 
goods,  cannot  maikc  a  Uwis^eQi\»XvKi  ^\m2sv  Sa^Ns^ 
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fact,  a  unit,  to  become  several  transportations, 
although,  to  e£fect  the  entire  transiwrtation  of  the 
goods,  requires  several  voyages  by  different  vessels, 
each  of  which  may,  in  a  certain  sense  and  for 
certain  purposes,  be  said  to  have  its  own  voyage, 
and  although  each  of  such  voyages,  except  the  last 
one  in  the  circuit,  may  be  between  neutral  ports. 
Nor  can  such  a  transaction  make  any  of  the  parts 
<of  the  entire  transportation  of  the  contraband  cargo 
a  lawful  transportation,  when  the  transportation 
would  not  have  been  lawful  if  it  had  not  been  thus 
divided.  The  law  seeks  out  the  truth,  and  never,  in 
any  of  its  branches,  tolerates  any  such  fiction  as 
that  under  which  it  is  sought  to  shield  the  vessel 
and  her  cargo  in  the  present  case.  If  the  guilty  in- 
tention, that  the  contraband  goods  should  reach  a 
port  of  the  enemy,  existed  when  such  goods  left 
their  English  port,  that  guilty  intention  cannot  be 
obliterated  by  the  innocent  intention  of  stopping  at 
.a  neutral  port  on  the  way.  If.  there  be,  in  stopping 
at  such  port,  no  intention  of  transhipping  the  cargo, 
4md  if  it  is  to  proceed  to  the  enemy's  country  in 
the  same  vessel  in  which  it  came  from  England,  of 
course  there  can  be  no  purpose  of  lawful  neutral 
•commerce  at  the  neutral  port,  by  the  sale  or  use  of 
the  cargo  in  the  market  there ;  and  the  sole  purpose 
of  stopping  at  the  neutral  port  must  merely  be  to 
have  upon  the  papers  of  the  vessel  an  ostensible 
neutral  terminus  for  the  voyage.  If,  on  the  other 
hand,  the  object  of  stopping  at  the  neutral  port  be 
to  tranship  the  cargo  to  another  vessel,  to  be  trans- 
ported to  a  port  of  the  enemy,  wliile  the  vessel  in 
which  it  was  brought  from  England  does  not  proceed 
to  the  port  of  the  enemy,  there  is  equally  an  absence 
of  all  lawful  neutral  commerce  at  the  neutral  port ; 
and  the  only  commerce  carried  on  in  the  case  is  that 
of  the  transportation  of  the  contraband  cargo  from 
the  English  port  to  the  port  of  the  enemy,  as  was 
intend^  when  it  left  the  English  port.  This  court 
holds  that,  in  all  such  cases,  tlie  transportation  or 
Toyage  of  the  contraband  goods  is  to  be  considered 
as  a  unit,  from  the  port  of  lading  to  the  port  of 
<ielivery  in  tlie  enemy's  country ;  that,  if  any  part 
of  such  voyage  or  transportation  be  unlawful,  it  is 
unlawful  tliroughout ;  and  that  the  vessel  and  her 
cargo  are  subject  to  capture,  as  well  before  arriving 
at  tiie  first  neutral  port  at  which  she  touches  after 
her  departure  from  England,  as  on  the  voyage  or 
transportation  by  sea  from  such  neutral  port  to  the 
port  of  the  enemj*.  These  principles  were  laid  down 
and  applied  by  the  District  Court  for  the  Southern 
District  of  Florida,  in  the  cases  of  the  Doiphin  and 
the  Pmrt^  an<l  the  views  of  that  court  are  fully 
.adopted  by  this  court,  and  are  to  be  regarded  as  a 
part  of  the  settled  law  governing  prize  tribunals.  It 
is  laid  down  in  Halleck  on  International  Law 
(c.  21,  s.  11,  p  504),  tliat  the  ulterior  destination 
•4>f  the  goods  determines  the  character  of  the  trade, 
no  matter  how  circuitous  the  route  by  which  they 
are  to  reach  that  destination  ;  that  even  where  the 
ship  in  which  the  goods  arc  embarked  is  destined  to 
a  neutral  port,  and  the  goods  are  there  to  be  un- 
laden, yet  if  they  are  to  be  transported  thence, 
whatever  may  be  the  mode  of  conveyance,  to  an 

•  enemy's  port  or  territory,  they  fall  within  the  inter- 

•  diction  and  penalty  of  the  law ;  that  the  trade  from 
an  enemy's  country  through  a  neutral  port  is  like- 
wise unlawful,  and  tliat  the  goods  so  shipped 
through  a  neutral  territory,  even  though  they  may 
be  unladen  and  transhipped,  are  liable  to  condemna- 
tion ;  that  it  is  an  attempt  to  carry  on  trade  with 

-the  enemy  by  the  circuitous  route  of  a  neutral  port, 
and  thus  evmle  the  penalty  of  the  law ;  that  the  law 
will  not  countenance  any  such  attempt  to  violate  its 
principles  by  a  resort  to  the  shelter  of  neutral 
territory ;  that  any  such  voyage  is  illegal  at  its 
inception  ;  and  that  the  floods  shipped  are  liable  to 
jBcizurc  at  the  instant  it  commences.     The  same 


doctrines  arc  asserted  in  I  Kent's  Conunentariei, 
85,  note  ^'  a,"  8th  edit. ;  in  I  Duer  on  Insaraoce, 
5G8,  sect.  18  ;  and  in  Jecker  v.  Montgomery^  U 
Howard,  110,  115.  The  same  principles  an 
maintained  by  the  English  authorities.  In  i 
Wildman's  International  Law,  20,  it  is  asserted, 
that  no  exemption  from  the  consequences  of  send* 
ing  goods  to  the  enemy  will  be  gained  by  sendiof 
them  through  a  neutral  country ;  that  the  interpo- 
sition of  a  prior  port  makes  no  difference ;  that  il 
trade  with  the  enemy  is  illegal ;  that  the  circum' 
stance  that  the  goods  are  to  go. first  to  a  neutrd 
port  will  not  make  the  trade  lawful ;  and  that  it  ii 
not  competent,  during  a  war,  for  a  British  subjoet 
to  send  goods  to  a  neutral  port,  with  a  view  ol 
sending  tliem  forward  on  his  own  account,  to  as 
enemy's  {mrt,  consigned  by  liim  to  persons  there,  ai 
in  the  ordinary  course  of  commerce.  These  pria- 
ciples  were  laid  down  by  Sir  William  Scott,  in  the 
Jonge  Pieter,  4  Ch.  Rob.*79.  The  particular  doctriv 
thus  asserted  had  reference  to  the  trading  of  BritiA 
subjects  with  the  enemy  of  Great  Britain.  Bnt  the 
reason  of  the  doctrinc^makcs  it  equally  jqiplicable  ta 
the  case  of  a  neutral  attempting  to  send  contrabaai 
goods  to  an  enemy  of  tlie  United  States  throng 
the  interi)osition  of  a  neutral  prior  port.  Inthi 
case  of  the  liicJunomL,  5  Ch.  llob.  290,  an  Americn 
vessel  was  seized  in  the  port  of  St.  Helena,  aad 
proceeded  against  as  a  prize,  on  the  groimd  that  dx 
was  going,  under  a  false  destination,  to  the  Isleol 
France,  an  enemy's  port,  with  contraband  artida 
concealed  on  board,  and  with  a  view  of  selling  th 
vessel  there,  as  a  vessel  well  adapted  for  a  ship  ol 
war,  and  for  the  service  of  privateering.  Sir  wil 
liam  Scott,  in  liis  judgment  in  the  case,  says:  *»I 
is  difficult  not  to  consider  the  Isle  of  France  as  tb 
possible  port  of  destination  of  this  vessel,  accordi«| 
to  the  original  intention.  I  say,  as  the  posdU 
port,  at  least,  if  not  the  principal  and  absolute  poi 
of  destination  of  the  original  voyage.  It  cannot  b 
denied  that  an  American  ship  might  go  to  Si 
Helena,  and  from  thence  to  the  Isle  of  France,  o 
any  other  port  of  the  enemy,  provided  the  cargo  wa 
of  an  innocent  nature.  If,  on  the  contrary,  il  wa 
of  a  noxious  character,  the  circumstance  of  meret 
touching  at  an  English  port  would  not  alter  tk 
nature  of  a  voyage  in  itself  illegal."  He  then  cone 
to  the  conclusion,  that  the  vessel  had  on  board  arti 
cles  contraband  of  war — ^pitch  and  tar — and  hoU 
that  there  are  strong  grounds  to  presume  that  tk 
original  destination  of  those  articles  was  absolute^ 
to  the  Isle  of  France.  "  But,"  he  adds,  *'  suppoaiiiid 
that  it  was  only  of  a  shifting  nature,  and  that  it  wai 
merely  eventual,  that,  in  law,  would  be  quite  snfll' 
cient,  and  that,  at  least,  must  be  taken  to  have  beea 
the  design  of  the  parties."  **  If  the  intention  waa  no 
more  than  this,  ^  I  will  go  and  seU  pitch  and  tar  at 
St.  Helena,  if  I  can  ;  and  if  I  cannot,  I  will  go  with 
them  to  the  Isle  of  France,  and  sell  them  th€(^ 
that  is  an  unlawfih  purpose,  and  every  step  taken  is 
the  prosecution  of  such  a  design  is  an  unlawf  ol  act. 
The  interposition  of  an  English  port  would  «* 
make  it  innocent."  '•  The  pitch  and  tar  were  going 
with  an  original  destination,  either  positive  or  ere*' 
tual,  to  the  Isle  of  France."  In  the  case  of  the 
Mtiria,  5  Ch.  Rob.  325,  Sir  WiUiam  Scott  ttTj^ 
'•  It  is  an  inherent  and  settled  principle,  that  the 
mere  touching  at  any  port,  without  importing  wjj 
cargo  into  the  common  stock  of  the  country,  wiU 
not  alter  the  nature  of  the  voyage,  which  continnei 
the  same  in  all  respects,  and  must  be  considered  •• 
a  voyage  to  the  country  to  which  the  vessel  * 
actually  going,  for  the  purpose  of  delivering  h0 
cargo  at  the  ultimate  port."  The  doctrine  here  la* 
down  is  equally  applicable  to  the  cargo,  where  it  V 
carrie<l  to  the  ultimate  port  in  a  different  tc« 
from  the  one  in  which  it  is  carried  to  the  intense 
\  d\al«  \>otl.    Iw  vXv'Ci  ^?i.*<i  vi^  'Hie  WUUam^  H  Gh.  W 


MAEITIME  LAW  CASES. 


81 


Adm.] 


/2e  The  Stephen  Hart. 


[AoM. 


iOj  on  appeal  before  the  Lords  Commissioners  of 
4ipeil  in  Prize  Cases,  Sir  William  Grant,  in  do- 
Ttnag  the  judgment  of  the  court,  says :  **  Neither 
ill  it  be  contended  that  the  point  from  which  the 
xnmenoement  of  a  yoyage  is  to  be  reckoned 
umges  aa  often  as  the  ship  stops  in  the  course  of 
;  nor  will  it  the  more  change  because  a  party  may 
loose  arbitrarily,  by  the  ship's  papers  or  other- 
ise^  to  give  the  name  of  a  distinct  voyage  to 
idi  stage  of  a  ship's  progress.  The  act  of  shift- 
ig  the  cargo  from  toe  ship  to  the  shore,  and 
Dom  the  shore  back  again  into  the  ship,  does  not 
eoeisarily  amount  to  ^e  termination  of  one  yoyage 
nd  the  commencement  of  another.  It  may  be  wholly 
Qoonnected  with  any  purpose  of  importation  into 
ht  place  where  it  is  done.  Supposing  the  landing 
0  be  merely  for  the  purpose  of  airing  or  drying  the 
^oodti  or  of  repairing  the  ship,  would  any  man 
kink  of  describing  the  voyage  as  beginning  at  the 
ihoe  where  it  happened  to  become  necessary  to  go 
hnm^  such  a  process  ?  Again,  let  it  be  supposed 
hat  the  party  has  a  motive  for  desiring  to  make  the 
lyyage  appear  to  begin  at  some  other  place  than 
hit  of  the  original  lading,  and  that  he  therefore 
Bids  the  cargo  purely  and  solely  for  the  purpose  of 
flabliiig  himself  to  affirm  thit  it  was  at  such  other 
ilaoe  that  the  goods  were  taken  on  boanl,  would 
iui  contrivance  at  all  alter  the  truth  of  the  fact  ? 
WmM  not  the  real  voyage  still  be  from  the  place 
i  the  original  shipment,  notwithstanding  the  at- 
test to  give  it  the  appearance  of  having  begun 
Em  i  different  place  ?  The  truth  ma^-  not  always 
he  difcemible ;  but,  when  it  is  discovered,  it  is 
aoGHding  to  the  truth,  and  not  according  to  the 
tdiM,  that  we  are  to  give  to  the  transaction  its 
(teeler  and  denomination.  If  the  voyage  from 
Iheihce  of  lading  be  not  really  ended,  it  mat- 
in lot  by  what  acts  the  party  may  have  evinced 
hidMirc  of  making  it  appear  to  have  been  ended. 
Hh  those  acts  have  been  attended  with  trouble  and 
npcnae,  cannot  alter  their  quality  or  their  effect. 
Iv  trouble  and  expense  may  weigh  as  circumstances 
i  eridencc  to  show  the  purpose  for  which  the  acts 
foe  done ;  but,  if  the  evasive  purpose  be  admitted 
r  proved,  we  can  never  be  bound  to  accept,  as  a 
nhititate  for  the  observance  of  the  law,  the  means, 
wrerer  operose,  which  have  been  employed  to  cover 

hietch  of  it.  Between  the  actual  importation 
f  vfaich  a  voyage  is  really  entled,  and  the  coloura- 
le  importation  which  is  to  give  it  the  appearance  of 
(ing  ended,  there  must  necessarily  be  a  great  re- 
emWance."  The  cases  of  The  Nancy,  3  Ch.  Rob. 
22,  and  The  United  States,  Stewart's  Ad ni.  Rep.  IIG, 
f^tt  cases  in  which  a  voyage,  consisting  of  different 
•rtt,  was  held  to  be  not  two  voyages,  but  one  entire 
raniaction,  formed  upon  one  origiiml  plan,  con- 
cocted by  the  same  persons,  and  under  one  set  of 
Qttroctions ;  and  it  was  held  that,  in  cases  of  con- 
nhtnd,  especially  when  there  is  anything  of  fraud 
r  concealment,  a  return  voyage  is  to  be  deemed 
<>uiected  with  an  outward  voyage.  It  is  equally 
^cU  settled,  that  the  inception  of  the  voyage  com- 
^  the  offence ;  that  from  the  moment  that  the 
cuel,  with  the  contraband  articles  on  board,  quits 
tt  port  on  the  hostile  destination,  she  may  be 
laUy  captured ;  that  it  is  not  necessary  to  wait 
ttil  the  ship  and  goods  are  actually  endeavouring 
tenter  the  enemy *s  port;  and  that,  the  voyage 
iing  illegal  at  its  conmicncement,  the  penalty  im- 
ediately  attaches,  and  continues  to  the  end  of  the 
Tage,  at  least  so  long  as  the  illegality  exists: 
udkck  on  International  Law,  chap.  24,  sect.  7,  p. 
8;  2  Wildman's  International  Law,  218 ;  1  Duer 

Insurance,  G2G,  sect.  7.)  The  same  doctrine  is 
d  down  by  Sir  William  Scott,  in  The  Imina,  3  Ch. 
b.  167;  and  in  TI^  Trende  Sostre,  G  Ch.  Rob. 
L  note  In  The  Columbia^  1  Ch.  Rob.  154,  Sir 
lliam  Soott  aaja  that  the  sailing,  with  an  in- 

[MdML  CA6.^VoL,  n.] 


tention  of  evading  a  blockade,  is  beginning  to 
execute  that  intention,  and  is  an  overt  act  con- 
stituting the  offence,  and  that  from  that  moment  the 
blockade  is  fraudulently  invaded.  The  same  view 
is  maintained  by  him  in  The  Neptunus,  2  Ch.  Rob. 
110.  Such  being  the  well-settled  principles  of  pub- 
lic law  in  reference  to  the  carriage  of  contraband 
goods  to  the  enemy,  it  only  remains  to  be  seen 
whether  the  Stqyhen  Hart  and  her  cargo  are  liable  to 
condemnation  according  to  those  principles.  If  she 
was,  in  fact,  a  neutral  vessel,  and  if  her  cargo, 
although  contraband  of  war,  was  being  carried  from 
an  English  port  to  Cardenas,  for  the  general  purposes 
of  trade  and  commerce  at  Cardenas,  and  for  use  or 
sale  at  Cardenas,  without  any  actual  destination  of 
the  cargo,  prior  to  the  time  of  the  capture,  to  the 
use  and  aid  of  the  enemy,  then  most  certainly  both 
the  vessel  and  her  cargo  were  free  from  liability  to 
capture.  The  Stepfien  Hart  was  laden  with  a  cargo 
composed  exclusively  of  arms,  munitions  of  war 
and  military  equipments.  It  is  urged,  on  the  part 
of  the  claimants,  that  the  vessel  was  a  neutral  car- 
rier of  the  products  of  her  own  country,  and  of  the 
property  of  neutral  merchants,  from  one  neutral 
port  to  another.  A  strong  appeal  has  been  made  to 
the  court  not  to  permit  the  United  States,  as  a 
belUgerent,  to  stop  the  manufactures  and  commerce 
of  all  other  nations,  or  to  dictate  the  mode  in  which 
their  trade  shall  be  carried  on.  It  is  said  that  a 
peaceful  neutral  may  quicken  his  industry  and  his 
commerce,  and  multiply  his  gains,  by  the  high 
prices  caused  by  the  demands  of  those  belligerents 
who  have  exchanged  the  character  of  producers  for 
that  of  consumers  and  destroyers ;  that  British  mer- 
chants may  lawfully  seek  to  supply  the  quickened 
demand  at  the  new  price,  or  become  the  carriers 
for  those  whose  ships  ore  exposed  to  capture ;  that 
if,  for  any  reason,  they  may  not  sell  to  the  enemy 
of  the  United  States  directly,  then  they  may  sell  to 
others  who  may  sell  to  him ;  that  if  they  are  un- 
willing to  run  the  blockade,  they  may  sell  to  those 
who  are  willing  to  take  the  risk;  that  if  they 
may  not  sell  to  Charleston,  they  may  sell  to 
Cardenas,  without  troubling  themselves  with  the 
question,  whether  Cardenas  will  sell  freely  to 
those  who  may  come  from  Charleston  to  buy; 
and  that  the  national  wealth  of  the  United 
States  has  been  largely  increased,  during  the 
warfare  of  other  nations,  by  the  employment  of  its 
citizens  as  neutral  carriers  in  just  such  lawful  com- 
merce. But  a  neutral  nierchunt  ought  not  to  for- 
get that  the  duties  which  the  law  of  nations  imposes 
on  him  flow  from  the  same  principle  which  ought  to 
control  the  action  of  his  Government  as  a  neutral 
Government ;  that  where  ho  supplies  to  the  enemy 
of  a  belligerent  nmnitions  or  other  articles  contra- 
band of  war,  or  relieves,  with  provisions  or  other- 
wise, a  blockaded  port,  he  makes  himself  personally 
a  party  to  a  war,  in  which,  as  a  neutral,  he  has  no 
right  to  engage;  that,  under  such  circumstances, 
his  property  is  justly  treated  as  the  property  of  an 
enemy;  and  that  the  observance  of  those  rules 
which  the  law  of  nations  prescribes  for  his  conduct, 
is  a  high  moral  duty :  (1  Duer  on  Insurance,  754, 
755,  sect^  24.)  It  is  contended,  on  the  part  of  the 
libellants,  that  the  voyage  of  the  Stephen  Ilart  was 
originated  and  prosecuted  with  the  illicit  pur- 
pose of  conveying  to  the  enemy  articles  contraband 
of  war,  and  of  violating  the  blockade  of  a  port  of 
the  enemy.  It  will  conduce  to  a  better  under- 
standing of  the  case  to  trace  the  previous  history  of 
the  vessel,  so  far  as  we  learn  it  from  the  evidence. 
She  was  built  in  the  United  States,  and  had  been 
previously  called  the  Tanumlipas,  At  the  time  tho 
war  broke  out,  she  was  owned  in  New  Orleans, 
which  place  she  left  in  June  1861,  while  that  port 
was  under  blockade,  a\\\vo\L^  Aikfe  ^*a  i5\w»^  x» 
proceed  on  her  yoyaaje  alVfct  Xwa  ^^5«»  \a^\3«». 
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examined  by  a  blockading  vessel.    Before  she  left 
New  Orleans,  and  while  that  port  was  a  port  of  the 
enemy,  and  was  under  blockade,  she  was  sold  there, 
about  May  18G1,  to  an  English  owner  residing  there. 
Chadwick  testifies  to  this.    He  also  says,  that  he 
imdentood  that  this  English  owner,  a  person  named 
Allen,  gave  a  power  of  attorney  to  Captain  Ackley, 
the  then  master  of  the  vessel,  who  was  in  the  employ 
of  Allen,  and  who  took  the  vessel  to  Cuba  and  thence 
to    England,  authorising    him    to    sell    her;    and 
that   she   was   sold   in   England  to  the  claimant, 
Harris.    All  this  appears  upon  the  first  examination 
of  Chadwick.    But  no  bill  of  sale  of  the  vessel  is 
produced  either  to  Allen  or  to  Harris ;  and  there  is 
no  mention  anywhere  of  the  existence  of  any,  not 
even  in  the  test  oath  of  Harris.    Nor  is  there  any 
proof  of  the  payment  of  any  consideration  on  either 
sale,  other  than  hearsay  evidence  and  the  test  oath 
of  Harris.    All  the  knowledge  that  Chadwick  has 
on  the  subject  of  the  sale  to  Harris  is  (Ints.  14,  37) 
that  Captain   Ackley,  the  former  master  of  the 
vessel,  told  him  that  he  had  sold  the  vessel  to  Harris 
for  2000^,  and  had  got  his  money,  or  the  drafts  for 
it.    Captain  Dyett  says  (Int.  14)  that  the  only  way 
he  knows  that  Harris  is  the  owner  is  by  seeing  his 
name  in  the  register  as  owner.      Neither  Captain 
Dyett  nor  Chadwick  (Int.  15)  know  anything  about 
any  bill  of  sale  of   the  vessel.     Although,  in  the 
certificate  of  registry,  which  is  dated  at  Liverpool, 
Oct.  15,  18GI,  Harris  is  named  as  the  owner,  yet  it  is 
expressly  stated  in  the  certificate  that  that  paper  is 
not  a  document  of  title.  Captain  Dyett  says  (Int.  7) 
that  he  was  appointed  to  the  command  of  the  vessel 
on   the    15th   Nov.    1861,    he   thinks,  which  was 
four  days  before  she  was  cleared  at  the  Custom- 
house in  London  ;   that  he  was  appointed  to  such 
command  by  Messrs.  Isaac,  Campbell  and  Co.,  of 
London;   and  that  Mr.  Saul  Isaac,  of  that  firm, 
delivered  the   vessel   to  him.     No  charter-party, 
chartering  the  vessel  to  the  owners  of  the  cargo,  was 
found  on  board.    Captain  Dyett  says  (Int.  19),  that 
there  was   no  charter-party  for  the  voyage,  and 
Chadwick  says  (Int.  19)  that  he  does  not  know  of 
any  charter-party.    The  only  evidence  of  any  pay- 
ment by  Harris  for  the  vessel  is  his  test  oath  to  his 
claim.    But,  in  that  test  oath,  he  does  not  state  to 
whom  he  paid   the  purchase-money,  nor  does  he 
atate  that  any  bill  of  sale  of  the  vessel  was  delivered 
to  him,  nor  is  the  power  of  attorney  from  Allen, 
under  which  the  sale  is  alleged  to  have  been  made 
by  Captain   Ackley,  produced,   or  its  absence  ac- 
counted for.    In  the  case  of  The  Christine,  1  Spinks, 
82,  during  the  recent  war  between  England  and 
Russia,  where  a  vessel  was  claimed  by  one  Schwartz, 
her  master,  as  a  citizen  of  Lubeck,  and  a  neutral 
owner,  he  alleged  that  he  had  purchased  her,  just 
before  the  commencement  of  the  war,  from  her  Rus- 
sian owners.    Dr.  Lushing^n  says,  in  delivering  the 
judgment   of  the  court,  after  noting  the  fact  that 
the  master  had  been  master  of   the   vessel,  under 
Russian  colours,  for  eight  months  before  the  time  of 
the  alleged  purchase:  **This  contract  is  a  very  sus- 
picious one,  not  only  on  the  ground  that  it  was 
immediately  antecedent  to  the  war,  but  also  on  the 
ground  that  it  was  a  purchase  by  the  master."    ''A 
party  coming  forward  under  such  circumstances, 
and  claiming  the  ship  in  a  neutral  character,  is 
bound  not  only  to  produce,  but  to  have  on  board, 
aufficient  documents  to  satisfy  the  court  that  he 
possesses  a  bond  Jide  title.    I  do  not  say  that  the 
court  would  bind  him  down  to  the  production,  in  the 
first  instance,  of  all  the  papers  which  it  might  ulti- 
mately deem  necessaiy  to  induce  it  to  pronounce 
for  a  restitution ;  but  I  do  say  that  it  ought  to  be  a 
contract  of  that  nature  in  itself,  supported  by  such 
documents  found  on  board  as  would  give  the  court 
jtoodreaaoBS  to  suppoee  that,  if  the  opportunity  of 
'fdaciDg  further  proof  were  allowed,  it  would  give 


him  a  title  to  restitution ;  otherwise  further  proof  it 
a  mockery.'*    "There  must  be  proof  of  payment  in 
all  caaes  where  any  suspicion  arises  as  to  the  validity 
of  the  contract  at  the  time  of  sale.    It  is  quite  vaiii 
to  say,  'Mine  is  a  bond  fide  valid  contract'    Tke 
money  must  have  been  paid  before   the  mister 
assumes  the  command,  or  ventures  out  on  the  \si^ 
seas  during  war ;  otherwise  the  ship  would  be  liaUe 
to  be  condemned."    <'  The  title  on  which  the  master 
claims — ^the  bill  of  sale — ^is  not  here.    Now,  this  m^ 
be  a  bond  fide  claim.    I  do  not  decide  whether  it  ii 
or  not,  but  I  decide  that  it  is  not  legal,  according  tt 
the  usage  and  practice  of  the  court,  and  the  kwi 
which  regulate  the  court  in  matters  of  prise.    If 
this  important  paper,  which  is  the  sole  title-deed,  ii 
not  produced,  what  satisfaction  can  the  court  have? 
The  title-deed  to  the  ship  should  be  on  board  of  IIm 
ship.    If  further  proof  were  allowed  in  this  pv- 
ticular  case,  could  the  court  feel  satisfied  that  it 
would  receive  a  genuine  document?    The  caseii 
teeming  with  suspicion  throughout.    Is  there  Wf 
one  document  whatever  produced,  that  can  satiifjr 
the  court  that  the  transaction  waa  bond  fide,  inde- 
pendently of  all   the  circumstances   I  have  mo- 
tioned ?    Certainly  there  is  one  document."    Hit 
docimient  was  a  certificate,  showing  that  a  ddp^ 
clearer  appeared  at  Lubeck,  and  swore  that  he  w 
lawfully  authorised  by  the  claimant,  by  power  of 
attorney,  and  that  the  vessel  commanded  by  tfai 
claimant  solely  and  bond  fide  belonged  to  him.    Dt 
Lushington  proceeds:    "So   that    this    gentleoMB 
makes  oath,  by  virtue  of,  a  power  of  attorney  froa 
Captain  Schwartz,  which  power  of  attorney  is  BOt 
produced.    I  have  simply  this  docmnent,  whl<^iB 
no  degree  corroborates  the  clainL"    He  then  addi^ 
that  in  a  case  where  the  question  in  dispute  is  the 
bona  fides  of  the  sale,  it  has  always  been  held  thM 
proof  of  actual  payment  was  essential,  and  decMei 
that  he  cannot  allow  further  proof  in  the  case,  sd 
that  the  vessel  must  be  condenmed.    In  the  casecf 
The  Sisters,    5  Ch.  Rob.   138,   Sir  WilUam  SooU 
says :  '^  A  bill  of  sale  is  the  proper  title  to  wliid 
the  maritime  courts  of  all  countries  would  look 
It  is  the  universal  instrument  of  transfer  of  slnpi 
in  the  usage  of    all   maritime  countries,  and  ii 
no   degree  a    peculiar   title-deed  or   conveyance 
known  only  to  the  law  of  England.    It  is  what  thi 
maritime  law  expects,  and  what  the  Court  of  Admi' 
ralty  would,  in  its  ordinary  practice,  always  tt 
quire."  As  the  Stejyhen  Hart  was  built  in  the  United 
States,  she  must  on  the  evidence  be  held  to  ban 
belonged,  at  the  commencement  of  the  war,  to  i 
citizen  of  New  Orleans,  and  her  transfer,  after  the 
blockade  was  established,  to  a  British  subject,  i 
resident  of  New  Orleans,  not  being  in  any  mtnna 
proved  by  competent  evidence,  she  was  still,  in 
judgment  of  law,  enemy's  property,  and  liable  to 
capture  as  such.    But,  in  addition  to  this,  even  ii 
it  were  shown  that  she  had,  in  fact,  been  legsHj 
transferred  to  Allen,  a  British  subject,  residing  in 
New  Orleans,  yet,  as  the  domicil  of  Allen  was  intiM 
country  of  the  enemy  at  the  time  of  the  transftfi 
his  status  follows  the  character  of  that  country  is 
war,  and  the  law  of  nations  pronounces  him  tf 
enemy:  (^The  Pizarro,  2  Wheaton,  227;  Opinion© 
the  Supreme  Court  U.  S.,  in  the  Prize  Cases,  b; 
Grier,  J.,  December  Term,  1862,  11  Am.  Law  Re| 
884.)    Moreover,  the  transfer  by  Allen  to  Hani 
even  if  that  were  sufliciently  proved,  having  bee 
made  under  a  power  of  attorney,  must,  in  judgmcs 
of  law,  be  regarded  as  having  been  made  at  Ne 
Orleans  by  Allen,  a  resident  of  New  Orleans,  ai 
as  of  the  time  when  the  power  of  attorney  was  give 
and  thus,  as  having  been  mode  in  a  blockaded  po 
of  the  enemy,  in  time  of  war,  by  a  British  reside 
there,  and  as  leaving  the  vessel  equally  liable 
.  capture  as  enemy's  property:  {The  Genera!  Bamibt 
\eCh.IU)b.^l\  ThfeTtLH)  BtotHm,  ICh.  Bob.  IS: 
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There  it,  therefore,  abundant  ground  for  condemning 

the  Tetael,  irrespectiTc  of  any  of  the  reasons  con- 

■ected  with  the  traffic  in  which  she  was  engaged 

tt  the  time  of  her  ci^;>ture,  and  the  proofs  justify  the 

woe  conclusion  in  respect  to  the  cargo.    The  cargo 

«f  the  Tetsei,  composed  of  arms,  munitions  of  war 

and  military  equipments,  is  claimed  as   the   sole 

iraperty  of  S.  Isaac,  Campbell  and  Co.,  of  London, 

iriio  appear  to  be  dealers  in  military  goods.    It  is 

jUeged  by  the  claimants  of  the  vessel  and  cargo, 

tint  the  real  destination  of  the  vessel  and  cargo  was 

Oodenas,  in  the  island  of  Cuba.    But  it  is  to  be 

BOted,  that  the  sliipping  articles  specify  the  voyage 

M  t  voyage  from  London  to  Cuba  (Cuba  generally, 

■ot  Cardenna,  or  any  other  port  in  Cuba),  and 

Skrra  Leone,  and  any  iK>rt  and  [or]  ports  on  coast 

•4rf  Africa,  and  [or]  North  and  [or]  South  America 

and  [or]  West  Indies,  and  back  to  a  final  port  of 

4iienarge  in  the  United  Kingdom.**    All  the  other 

4Acial  papers  found  on  board  of  the  vessel,  such  as 

the  receipt  for  the  Dover  harbour  duties,  the  certifi- 

•ctfe  of  the  shipping-master  for  the  clearance,  the 

fBceipt  for  liglit  duties  at  London,  the  receipt  for 

hirbour  duties  at  Itamsgate,  the  certificate  from 

the  searcher*s  office  of  the  London  Custom-house, 

ttd  the  victualling  bill,  speak  of  the  voyage  as  one 

trom  Loudon  to  Cuba.    The  telegraphic  dispatch  of 

4he  23rd  Nov.  ISOl,  from  S.  Isaac,  Campbell  and  Co., 

to  Llcyd^s  agent  at  Deal,  speaks  of  the  schooner  as 

htmod  for  Cardenas.    The  title-page  of  the  ordinary 

kf4x)ok  speaks  of  the  voyage  as  one  from  London 

40  Csidenas,  Cuba.    The  label  on  the  outside  of 

Alt  log-book  has  the  blank  for  the  place  at  which 

4to  fojage  commenced  filled  up  with  the  words, 

^Loidoii,  £ngland,"  but  the  blank  for  the  place  of 

"taiHtaoa  is  not  filled  up  at  all.    The  blanks  at 

-tte  lopi  of  the  pages  of  that  log-book  are  only  filled 

9  00  one  page,  although  sixty-two  pages  of  that 

iBf-hook  are  occupied  with  entries  of  the  progress 

■^  the   voyage  from  the  10th  Nov.  18G1,  to  and 

iMloding  noon  of  the  27th  Jan.  18(>2.    The  page 

Klened  to  has,  at  the  top,  the  voyage  entered,  as 

'^fimn  London  towards  Cuba."     On  the  first  page 

«f  that  log-book  under  date  of  Nov.  19,  18(;i,  there 

11  an  entry  that  the  pilot      took  charge   of  the 

tAooofer  Stephen  Hart,  on  a  voyage  to  Cuba."    The 

title-page  d  the  official  log-book  s^ieaks   of   the 

'^«7ige  as  being  one  to  **  Cuba  and  Sierra  Leone." 

Bone  of  the  letters  found  on  boanl  are  addressed  to 

-tty  person  at  Cardenas.    But  there  was  found  on 

wd  a  letter  from  Saul  Isaac  to  Mr.  Crawfonl,  the 

British  Consul-General  at   Uavannah,  asking  his 

'^tsnstance  and  advice  for  Captain  Dyett,  of  the 

tchooner  Siquhen  Ilart,  should  he  need  it  during 

^  stay  at  Havannah."    The  letter  of  instructions 

to  Captain  Dyett   from  S.  Isaac,   Campbell   and 

Oo^  produced    by  Captain  Dyett  on    his  exami- 

Mtioo,    directs    him    to    proceed    '*to    Canlenas, 

Ciba,'*  and    to  report,   on  his  arrival  there,  '*to 

Chsrkis  J.   Helm,   Esq.,   to  whom  you  will   con- 

tign  yourself  and  vessel,  and  from  whom  you  will 

vneiTe  all  orders  for   your  future   actions  with 

Kefeience  to  the  schooner  and  cargo,  and  you  will 

^  pleased   to  implicitly  obey  all  orders  given  by 

(Suiries  J.  Helm,  Esq.    .    .    .    Mr.  Helm  may  re- 

JBire  the  schooner  for  use  at  Havannah.    Should 

he  do  so,  you  will  at  once  make  the  best  arrange- 

■ents   for   the   immediate  return  to  England  of 

yonrielf  and  crew.    Should,  however,  any  one  wish 

to  remain  in  the  employ  of  Mr.  Hebn,  we  liave  no 

ohjeetion  to  his  doing  so.    In  case  Mr.  Helm  has 

■0  use  for  the  vessel,  after  discharging  the  cargo, 

foa  will  leoeive  full  instructions  from  Messrs.  Isaac, 

Chmpbell  and  Co.,  by  mail  leaving  thia  on  the  2n(l 

pracdmoi,  for   proceeding   to    the  West    Coast  of 

Africa."    The  letter  then  directs  Captain  Dyett  to 

kfiver,  without  delay,  on  hiB  arrival  the  letters 

iUcfa  belMf  far  Mr,  Helm  and  Mr,  Crawfonl,  and 


also,  immediately  on  his  arrival  at  Cardenas,  to 
teleg^ph  *^  to  Cahuzac  Brothers,  Havannah,  who 
will,  on  receipt  of  message,  communicate  with  you." 
The  letter  to  Mr.  Helm,  thus  referred  to,  was  also 
produced  by  Captain  Dyett  on  his  examination,  and 
is  from  Saul  Isaac,  and  is  addressed  ''Charles  J. 
Hehn,  Esq.,  care  of  J.  Crawford,  Esq.,  Havannah." 
It  says :  *'  The  bearer  of  this  is  Captain  Dyett,  of 
the  schooner  Stephen  Harty  for  whom  I  ask  tho 
favour  of  your  good  offices.  Should  he  require 
assistance  or  advice  during  his  stay  at  Havannah, 
he  will  hand  you  his  instructions  from  my  house  to 
read,  and  I  feel  assured  that  you  will  in  all  matters 
find  him  a  good  man."  It  is  very  manifest  from 
these  documents,  tliat  Mr.  Helm,  Mr.  Crawford  and 
Cahuzac  Brothers,  the  only  parties  named  as  having 
any  concern  in  Cuba  with  the  vessel  or  her  cargo, 
were  all  of  them  to  be  found  at  Havannah,  and 
none  of  them  at  Cardenas,  and  that  no  person  in 
Cardenas  was  consignee  either  of  the  vessel  or  tho 
cargo ;  that  it  was  contemplated  that  the  vessel 
should  go  to  Havannah,  if  Mr.  Helm  required  it,  and 
be  given  up  for  use  to  Mr.  Helm,  at  Havannah,  if 
he  required  it ;  that  Captain  Dyett  was  to  obey  tho 
orders  of  Helm  in  all  his  actions  with  reference  to 
the  vessel  and  her  cargo ;  that  Captain  Dyett  and 
his  crew  were  authorised  to  remain  in  the  employ  of 
Mr.  Helm,  if  any  of  them  desired  to  do  so ;  and  that 
Mr.  Helm  was  to  have  the  control  of  the  discharging 
of  the  cargo  of  tlie  vessel,  and  the  right  to  use  the 
vessel  after  the  cargo  was  discharged.  It  is  also  to 
be  noted  that  these  instructions  to  Captain  Dyett 
were  not  from  Harris,  the  alleged  owner  of  tlio 
vessel,  but  were  from  S.  Isaac,  Campbell  and  Co., 
who  claim  to  be  the  owners  of  the  whole  of  her 
cargo.  No  instructions  whatever  from  Harris  to 
Captain  Dyett  were  found  on  board,  nor  is  it  pre- 
tended that  he  had  any  from  Harris.  Harriti 
appears  to  have  given  up  the  entire  control  of  the 
vessel  and  of  her  movements  to  S.  Isaac,  Campbell 
and  Co. ;  and,  for  these  reasons,  independently  of 
all  other  considerations,  the  owner  of  the  vessel 
must  be  held  to  have  involved  her  in  any  illegality 
of  which  S.  Isaac,  Campbell  and  Co.  or  Captain 
Dyett  have  been  guilty  in  respect  to  the  cargo  of 
the  vessel,  especially  in  view  of  tlie  facts  which 
Captain  Dyett  states,  that  he  was  put  in  command 
of  the  vessel  by  that  firm,  and  that  tliere  was  no 
charter-iMirty  for  the  voyage:  {Jackson  v.  Mont' 
goinery,  18  Howard,  110,  llU.)  The  conclusion  is 
irresistible,  from  the  contents  of  the  three  letters 
referred  to,  tlmt  there  was  no  intention  whatever  of 
discharging  the  cargo  of  the  vessel  at  Cardenas  ;  and 
that,  if  discharged  at  all  in  Cuba,  it  was  to  be  dis- 
charged at  Havannah.  As  no  manifest,  bills  of 
lading  or  invoices,  or  any  other  pai)ers  (except  the 
letter  of  instructions  to  Captain  l^yett),  giving  any 
infonnation  as  to  the  character  of  the  cargo,  or  its 
owners,  or  its  consignees,  were  found  on  boanl  of  the 
vessel,  the  conviction  is  forced  on  the  mind  that  the 
cargo  had  a  single  ownership  and  a  single  destina- 
tion ;  that  that  ownersliij)  was  one  represented  by 
Mr.  Helm  as  its  agent;  and  that  that  destina- 
tion was  to  the  place  where  his  principals  re- 
sided, and  where  they  would  derive  the  most 
benefit  from  the  cargo.  Who  was  Charles  J. 
Helm?  Captain  Dyett  Clnt.  IG)  calls  him  "Major 
Helm,"  and  says  that  he  resides  in  Havannah. 
Chad  wick,  on  his  second  examination,  says  (Int.  11) 
that  Helm  was  the  agent  for  the  ^*  Confederate 
States,"  in  Cuba.  Tliis  being  so,  it  may  ver>'  well 
be  inferred  that  this  cargo  of  arms  and  munitions  of 
war  was  destined  to  be  carried  into  the  enemy's 
country,  as  we  find  the  vessel  and  her  cargo  placed, 
by  tho  orders  of  S.  Isaac,  Campbell  and  Co.,  M-ithin 
the  entire  control  and  ftviV^ecX  \o  \\itfi  <at^^x%  q\ WAvcv. 
But,  inde\KindcnUy  ot  XVua,  \\\^  cVvvVviwoa  \*\tx^- 
sistible,  that  the  caxgo  vfaa  (i<^sX\Tv^B\  iw  ^^vi«waQ?f  ^ 
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country.  The  test  oaths,  both  of  Harris  and  of 
Samuel  Isaac,  when  examined  carefully,  fall  far 
phort  of  a  frank  and  clear  statement  of  an  innocent 
destination  for  the  vessel  and  cargo.  The  test  oath 
-of  Harris  says,  that  the  true  and  only  destination  of 
the  vessel,  with  the  cargo,  was  Cardenas,  "  where 
the  same  was  to  be  delivered."  This  oath  would  be 
satisfied  by  a  delivery  of  the  cargo  in  bulk  at 
Cardenas  to  Helm,  and  its  transhipment  there  to 
another  vessel,  to  be  carried  to  a  ix)rt  of  the  enemy, 
in  pursuance  of  such  an  original  destination.  It 
does  not  state  that  the  destination  of  the  cargo  was 
not  to  a  port  of  the  enemy.  And  it  states,  in  very 
suspicious  language,  that  it  was  not  intended  that 
the  vessel  should  enter,  or  attempt  to  enter,  any  port 
of  the  United  States,  but  it  does  not  state  that  it  was 
not  intended  that  the  vessel  or  her  cargo  should 
enter,  or  attempt  to  enter,  any  port  of  the  enemy  of 
the  Unite<i  States,  or  any  port  blockaded  by  the 
naval  forces  of  the  Unite<l  States.  In  all  these  par- 
ticulars, the  test  oath  of  Samuel  Isaac  to  the  claim 
for  the  cargo  holds  the  same  suspicious  language, 
and  is  wanting  in  the  same  averments.  The  court 
fiearches  in  vain  through  these  test  oaths  to  find 
those  full  and  honest  allegations  which  should 
characterise  the  test  oath  to  a  claim  made  by  a 
ueutral  really  engaged  in  lawful  and  innocent  com- 
merce. I  shall  now  review  the  evidence  in  the  case, 
in  order  to  see  to  what  conclusion  it  leads.  Captain 
Dyelt  says  (Int.  4),  that  he  does  not  remember 
seeing  any  "  Southern  flag  "  on  boanl  of  his  vessel, 
although  ho  says,  that  if  the  "  Southern  flag  "  were 
put  before  him,  he  should  not  know  it.  He  admits, 
however,  that  besides  the  English  colours,  under 
which  the  vessel  sailed,  and  the  American  flag, 
**  that  is,  the  stars  and  stripes,"  there  were  other 
flags  in  the  vessel's  bag.  Chadwick  says  (Int.  4), 
that  they  had  the  "  Confederate  "  flag  on  board,  and 
cut  up  the  American  flag  to  make  a  burgee  of  it.  A 
*' burgee"  is  defined  by  lexicographers  to  be  "a 
distinguishing  flag  or  pennant."  I^isk  says  (Int.  4), 
that  the  vessel  had  an  American  flag  on  board,  and 
another  flag  that  looked  similar  to  the  American 
tlag.  Nellman  says  (Int.  4),  that  she  had  the 
American  ensign,  which  was  cut  up  on  the  voyage 
to  make  a  burgee  of,  and  also  **  a  flag  of  the  Con- 
federate States  of  America ;"  that  he  saw  that  flag 
a  few  days  before  the  capture,  in  the  sail  cabin,  in  a 
bag  with  the  burgee ;  and  that,  on  the  day  of  the 
capture,  he  found  the  burgee  on  the  floor  in  the 
main  cabin,  and  made  thorough  search  for  *'the 
Confederate  flag  "  but  could  not  find  it.  Allan  says 
(Int.  4),  that  they  had  the  American  colours  on 
board,  and  another  flag  with  stars  and  stripes.  *'  but 
not  as  many  stars  as  the  old  American  flag ;"  and 
that  he  does  not  know  whether  that  was  the  "  Con- 
federate flag  "  or  not,  as  he  never  saw  one  to  know 
it,  unless  that  was  one.  Chadwick,  on  his  re- 
examination (Int.  30),  says,  that  after  the  capture 
of  the  vessel,  and  while  the  captors  were  in  charge, 
he  took  this  "  Confederate  flag  "  from  where  it  was 
hid  in  his  clothes  bag,  and  threw  it  overboard  ;  and 
that  this  flag  was  intended  to  be  displayed  in  con- 
nection with  a  peculiar  one  called  the  "Isle  of 
Man's  flag,"  or  signal,  "which  was  adopted  by  the 
Southern  States  as  a  signal  for  a  friendly  vessel 
wishing  to  enter,  and  which  should  be  protected,  as 
far  as  possible,  by  them."  This  signal  flag  was 
probably  the  burgee  of  which  the  witnesses  speak. 
Captain  Dyett  says  (Int.  3).  tliat  the  schooner  was 
captured  about  eignty-two  miles  from  Point  de 
Yeacos,  in  Cuba.  Chadwick  says  (Int.  3),  that  the 
capture  took  place  between  Cuba  and  Key  West, 
near  the  coast  of  Florida.  Nellman  and  Allan  say 
(Int.  3),  that  the  capture  took  place  about  thirty  miles 
ftvm  Key  West  Capt.  Dyctt  says  (Int.  19),  that  the 
capture  took  place  about  twenty-five  miles  from 
JCejr  West,  and  (Int  36)  about  eighty-two  nulea 


from  Canlenas.    Captain  Dyett  says  (Int.  11),  that 
the  vessel  was  bound  for  Cardenas ;  that  the  con- 
tents of  her  cargo  were  unknown  to  him,  except 
that  he  saw  some  cases  marked  "long  Enfield," 
which  he  supposed  contained  "  long  Enfield  gonf,"* 
and  he  thinks  he  saw  a  few  bales,  marked  "  socks  f^ 
and  that  at  Erith,  below  London,  on  the  Thainei, 
some    packages    were    taken   in    stamped    "bill 
cartridges ;"  but,  he  says,  "  she  had  no  goods  oa 
board  which  were  contraband  of  war,  or  otherwiie- 
prohibited  by  law."    He  also  says  (Int.  89X  that  h»- 
cannot  state  anything  further  in  regard  to  the  red 
and  true  property  and  destination  of  the  vessel  ind. 
cargo,    except  that,  after    he  had  discharged  hk 
cargo,  he  was  to  proceed  to  Sierra  Leone,  as  stated 
in  his  letter  of    instructions.      Chadwick,  on  hk* 
first  examination  (Int.  11),   says  that  they  wt» 
bound  to    Cardenas:  that  the    cargo  consisted  of 
powder  and  munitions  of  war ;  that  (Int.  39)  he  mi" 
dcrsto(xl  from  the  captain  and  the  shipping  artid» 
that  they  were  bound  to  Cardenas,  and  from  that 
to  Sierra  Leone ;  and  that  he  knows  nothing  beyond 
that.    Leisk  says  (Int.   11),   that  the  vessel  w«i. 
bound  to  Canlenas  and  Sierra  Leone  ;  that  he  kneir 
that  her  cargo,  consisting  of  arms,    powder  aadi 
soldiers'  equipments,  was  contraband .  of  war ;  and 
(Int.  30)  that  he  knows  nothing  about  the  destina- 
tion of  the  vessel  and  cargo,  except  that  they  wcis- 
bound  to  Cardenas.    Nellman  says  (Int.  11),  that, 
the  vessel  was  bound  to  Cuba,  Sierra  Leone,  or  tl»- 
West    Indies,  or    some    iwrt    in   North  or  Sonik 
America;  and  that  he  does  not  know  to  whiclnf 
those  several  jwrts  or  places  they  were  bound  fliit^ 
In  this  particular,  he  confirms  the  very  ambignoii' 
and  alternative  language  in  the  shipping  artideii 
He  also  says  (Int.  11),  that  the  cargo  consisted  rf" 
Enfield    rifles,     powder,    cartridges,    shot,    Mk, 
soldiers*  accoutrements,  such  as    knapsacks,  beto- 
and  pouches,    and    some  heavy   boxes,    which  W 
thinks  contained  small  cannon ;  and  that  the  ladiiif 
consisted  entirely  of  warlike  stores  and    artictoi. 
He  thus  manifests  a  knowledge  of  the  cargo,  whkli 
is  in  striking  contrast  with  Captain  Dyett's  igno- 
rance.   Nellman  says  (Int.  11),  that  he  thinks  that 
these  goods  are  contraband  of  war.    Captain  Dy'^- 
however  (Int.  11),  says,  that  Enfield  rifles  andbafl 
cartridges  are  not  contraband  of  war.    Allan  mj* 
(Int.  11),  that  the  vessel  was  bound  to  Cuba;  aodi 
that  the  captain  said  he  was  going  to  Cardenas 
and  from  there  to  the  coast  of  Africa.    As  to  the- 
cargo,  Allan  says  (Int.  11),  that  he  had  seen  boxea- 
marked  "  long  Enfields,"  which  he  took  to  be  gnn^ 
and  had    heard  there  was  powder,  and  had  seea. 
bales  of  blankets  and  other  military  equipmenti» 
and  believes  that  she  had  a  general  cargo  of  anit  • 
and  munitions  of  war.    Captain  Dyett  says  (Int. 
14),  that  he  does  not  know  who  owns  the  cargo» 
but    his    impression    is  that  it  belongs  to  IsaaCr 
Campbell  and  Co. ;  that  Tint.  IC)  he  does  not  knojr 
who  were  the  laders  of  the  cargo,  or  for  whose  rUk 
and  account  the  goods  were,  or  what  interest  Major 
Helm  had  in  them  ;  and  that  he  does  not  kno' fj 
whom  they  would  belong,  if  restored  and  deUvered 
at  their  destined  port.    Chadwick  says  (Int.  1^- 
that  he  heard  in  London  that  Isaac,  Campbell  and 
Co.  owned  the  cargo.    Nellman  says  (Int.  14),  th«* 
he  believes  the  cargo  is  owned  "  in  the  Confederrt* 
States  of  America ;"  that  he  heard  Chadwick  i«f 
so ;  that  he  never  heard  anything  further  conceraiof 
the  cargo  and  its  owners,  except  that  Mr.  Cbadwic* 
told  him  that  the  cargo  was  going  to  some  place  m 
"  the  Confederate  States,"  and  professed  to  taj' 
all    about   it.    He   also    says  (Int.  16),  that  Mr. 
Hughes,  who  he  believes  is  an  agent  for  "  the  Con- 
federate States,"  put  the  cargo  on  board,  and  |'» 
the  lader  thereof,  and  seemed  to  be  the  prindpv 
man,  and  had  the  most  to  say  about  tiie  vessel  and 
caxgo*,  x\iaX  ^<^  ^qk^^^taXaVm^  dfllhered  in  the 
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Mithem  States,  at  some  port  therein,  and  he 
links  for  the  account  or  benefit  of  some  person  in 
lose  States ;  and  that  he  believes,  from  what  he 
etrd  on  board  the  vessel,  that  the  cargo  was 
stined  for  some  port  in  the  Southern  States, 
ther  to  be  carried  there  in  that  vessel,  or  to  be 
inshipped  and  put  in  another  vessel  for  the 
ime  purpose.  He  also  says  (Int.  24),  that 
t  thinks  that  the  vessel  was  in  reality  bound 
w  Cuba,  and  that,  after  arriving  there,  she 
void  have  received  instructions  as  to  what 
■iticnlar  port  or  place  she  should  go  to  in  the 
ioathem  States,  or  as  to  whether  the  cargo  should 
e  transhipped  and  put  on  board  another  vessel ;  and 
htt  Chadwick  told  him  that  a  steamer  would 
eodve  the  cargo  at  Cuba  very  probably,  and  would 
my  it  thence  to  some  Southern  port.  Captain 
]>fett  says  (Int.  17),  that  he  signed  four  bills  of 
idiog  for  the  cargo,  which  were  prepared  by  the 
Wfksx  and  laid  before  him  to  sign ;  that  he  signed 
ihem  without  reading  them,  and  docs  not  know 
fteir  contents ;  and  that  he  had  no  bill  of  lading  on 
bond  when  he  sailed,  or  at  any  time  before  his 
eti*ure.  He  also  says  (Int.  81),  that  he  signed  a 
Dnnifest  before  the  Collector  of  London,  and  left  it 
It  the  oflSoe  of  the  brokers,  Speyer  and  Haywood, 
in  London,  and  has  not  seen  it  since;  that  the 
Binifest  was  in  the  usual  form,  and  made  from  the 
bOls  of  lading ;  and  (Int.  17)  that  the  bills  of  lading 
and  manifest  were  to  be  forwarded  to  him  at  Car- 
denas. He  also  says  (Int.  18\  that  there  were  no 
fanroices  on  board  of  the  vessel.  Captain  Dyett,  on 
Ikeopture  of  the  vessel,  did  not  give  up  to  the 
jdn-mastcr  the  letter  of  instructions  from  S.  Isaac, 
OaqbeU  and  Co.  to  him,  or  the  letter  from  Saul 
Imcto  Charles  J.  Hehn,  of  Nov.  19,  18G1.  He  only 
JjgniaaA.  them  on  his  examination  I'n  preparatorio, 
^tkt  loM  arrival  at  New  York,  in  answer  to  the 
^OBcfcing  inquiries  of  the  standing  interrogatories. 
Btt  mjt  (Int.  20),  that  he  did  not  give  up  those 
JMcn  to  the  prize-master,  because  he  did  not  know 
tkit  he  was  bound  to  give  them  i^p.    Yet  he  says 

et  18),  that  he  gave  to  the  prize-master  his  ship's 
-book,  his  officml  log-book,  and  his  desk,  with  all 
the  papers  therein,  being  his  private  papers  and  in 
■0  way  relating  to  the  vessel;  and,  among  the 
\fSen  which  he  so  gave  up,  is  f oimd  the  compara- 
tiiely  unimportant  letter  from  Saul  Isaac  to  the 
Bdtuh  Consul  at  Havannah,  and  the  telegraphic 
diqiatches  and  offidiU  papers  of  the  vessel,  which 
nre  calculated,  on  their  face,  to  show  a  fair  and 
hoKst  voyage  from  London  to  Cuba.  The  two 
betters  which  he  did  withhold,  namely,  the  instruc- 
tions to  himself  and  the  letter  to  Helm,  were  the 
cnly  documents  on  board  which  in  any  way  connect 
yb,  Hdm  with  this  vessel  and  her  cargo.  This 
withholding  or  temporary  suppression  of  those  two 
Hten,  whose  character  and  contents  J  have  already 
commented  upon,  is  one  of  those  circumstances 
vldcfa  is  always  regarded .  with  suspicion,  particu- 
^y  where  the  suppression  is  made  by  a  master.  I 
fbll  have  occasion  to  refer  to  this  point  hereafter, 
JQ  connection  with  the  atteippted  suppression  of 
ioqartant  papers  by  Chadwick.  That  Uie  supprcs- 
te  of  these  letters  by  Cfiptain  Dyett  was  j)reme- 
ditated,  la  shown  by  the  testimony,  of  Nellman,  who 
IKJB  (Int.  18),  that  Captain  Dyett  had  a  letter  with 
m  directed  to  some  one,  and  that  he  heard  him 
tad  Chadwick  talk  about  it  an  hour  or  so  before  the 
nptore,  just  when  the  capturing  vessel  was  iiring 
Iff  first  ahot.  Chadwick  aay^  (Int.  1$),  that  he  had 
ome  private  letters  from  his  wife  and  iriends, 
dnch  h^  gave  to  Leisk,  the  cook,  to  take  care  of, 
nd  that  lidak  gave  them  up  to  some  of  .the  cap- 
ning  offlcers.  .Leisk  says  (Int.  3^),  that  he  had 
■ne  pnpera  belonging  to  Chadwick  which  he, 
dak,  pot  into  a  teapot,  where  they  were  found  by 
le  teHchipg  oflioer;  Mnd  that  they  were,  pjitre  ihc 


by  the  orders  of  Chadwick,  to  keep  them  out  of 
sight.  Nellman  says  (Int.  20),  that  Chadwick,  a 
few  minutes  before  the  capture,  gave  some  papers 
to  Leisk,  with  directions  to  put  ^em  into  a  teapot 
in  the  galley,  for  Uie  purpose  of  concealing  them, 
but  that  they  were  found  by  the  United  States 
officers.  Allan  says  (Int.  12),  that  he  saw  a  bunch 
of  papers  taken  out  of  the  teapot  by  the  boarding 
officer,  and  that,  when  they  were  found,  the  officer 
asked  Leisk  what  they  were,  and  Leisk  said  he 
thought  it  was  tea.  On  his  re-examination  (Int.  32), 
Leisk  says,  that  some  papers  were  given  to  him  by 
Captain  Dyett  on  the  evening  of  the  day  they  were 
captured,  which  Captain  Dyett  had  put  at  the  foot 
of  his  berth.  Leisk  says :  "  He  told  me,  if  he  sent 
for  these  papers,  I  ^ould  know  where  to  find 
them.  He  then  went  on  board  the  Supply,  When 
he  returned,  I  asked  him  if  he  wanted  those 
papers.  He  said  he  had  already  got  them.  This 
conversation  was  between  us,  there  being -no  other 
person  within  hearing.  We  were  in  his  state- 
room at  the  time,  with  the  door  closed."  We 
have  no  explanation  from  any  witness  as  to 
what  those  papers  were.  As  to  the  papers 
which  Leisk  received  from  Chadwick  and  put 
into  the  teapot,  where  they  were  found  by  the 
boarding  officer,  Leisk  says,  on  his  re-examination : 
**  When  the  first  officer  handed  me  those  papers,  he 
seemed  anxious  and  uneasy,  and,  when  he  returned 
to  the  schooner  to  get  his  clothes,  the  first  thing  ho 
said  to  me  was,  ^Have  you  got  those  papers?* 
I  told  him  they  were  found  by  the  officer.  He  then 
said,  *  Why  in  hell  did  you  not  destroy  them  ? '  and 
likewise,  *  By  God,  I  am  done ! '  "  Three  of  the 
papers  which  were  concealed  in  the  teapot,  and 
which  Chadwick  speaks  of  as  private  letters,  are 
letters  to  Chadwick  containing  some  very  important 
matter.  One  of  them  is  dated  at  "  Bristol,  Englundy 
Oct.  20,  1861,"  and  is  addressed  to  Chadwick  by  a 
person  who  signs  himself  *'R.  H.  Leonard,  ship 
Alexander,  Confederate  States."  Leonard  expresses 
his  pleasure  that  he  is  able  to  furnish  Chadwick 
with  "  the  book  required,"  without  price.  He  refers 
to  it  as  a  book  which  Chadwick  had  written  for,  says 
that  it  belongs  to  him,  Leonard,  and  that,  if  it  were 
worth  50/.,  he  would  willingly  give  it  to  an  enter- 
prise of  Chadwick's,  and  hopes  it  may  be  of  valuable 
service  to  him.  This  book  is  the  copy  of  the  United 
States  Coast  Survey  that  was  found  on  board  of  the 
vessel,  containing  charts,  as  has  been  seen,  for 
entering  very  many  of  the  blockaded  ports  of  the 
enemy.  In  his  testimony,  given  on  his  re- 
examination, Chadwick  refers  particularly  to  this 
book  of  charts  as  one  which  he  recommended  to  his 
employers  to  purchase,  and  which  they  told  liim  to 
purchase  at  any  piice.  He  says  that  he  obtained 
one,  which  was  presented  to  him  by  "  R.  H, 
Leonard,  the  mate  of  the  ship  Alexander,  then 
lying  in  Bristol."  Those  emi)loycrs,  Chadwick 
states,  in  his  deposition  on  re-examination,  to 
have  been  Mr.  Hughes,  *'the  commercial  Con- 
federate ag^nt  for  purchasing  arms  and  ammunition 
for,  and  shipping  the  same  to,  the  Confederate 
States,"  "William  L.  Yancey,  of  the  United  States,** 
a  South  Carolina  captain,  named  Connor,  and  Mr. 
Saul  Isaac  In  the  same  letter,  Leonard  says: 
**  Captain  Johnson  will  mark  out  the  chart ;  alsa 
the  route,  with  some  information ;  also  write  & 
letter,  which  he  will  wish  you  to  deliver  or  forward. 
Mrs.  Bain  will  also  have  a  letter  for  you  to  take^ 
and  forward  to  Virginia,  if  you  arrive  safe.  I  hope 
you  may  be  successful.  If  so,  report  the  old 
Alexander  laying  up  at  Bristol,  with  the  palmetto 
tree  constantly  flying,  and  that  her  captain  and 
officers  arc  ready  to  aid  the  South  in  any  enterprise. 
Tommy,  I  will  not  ask  you  to  disclose  Ul«  «(i!(!xvi.t  ^1 
your  voyage.  Be  wYvatjevct  \\.  \ft».'5,\  Xss^aes^  \X  Ns^ 
true  to  the  South.    My  YieaxV.  axvii  ^01  VMj5tfi«»  ^sa. 
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with  you,  hoping  you  may  be  successful,  and  I  may 
liear  of  the  consequences.  If  that  book  prove 
serviceable  to  you,  it  will  a£furd  me  more  pleasure 

than  its  weifch't  in  gold  in  return I  shall 

send  the  book  by  express  this  evening.  I  wish  you 
to  write  me  two  or  three  mails  before  you  put  to 
sea,  as  Mrs.  Bain  will  have  some  other  letters  to 
8cnd.  If  you  should  fail,  destroy."  Chadwick,  on 
his  re-examination,  states  that  he  received  a  letter 
from  Captain  Johnson,  of  the  ship  N(tomt\  of 
Charleston,  S.C,  giving  him  a  description  of  the 
entrance  to  Charleston,  and  also  received  from  him 
letters  for  his  wife,  and  for  other  |)ersons  residing  in 
the  **  Confederate  States."  In  confirmation  of  this, 
we  find  that  another  of  the  three  letters,  being  one 
dated  at  "  Bristol,  England,  Oct.  29,  18(;i,"  and 
signed  "  John  Johnson,  ship  Naomi,**  and  addressed 
to  **  Mr.  Benjamin  II.  Chadwick,  schooner  Stephen 
J  fart,  Surrey  Canal,  I^ndon,"  says :  "  Mr.  L<K)nanl, 
diief  officer  of  the  ship  Alexander,  and  I,  had  some 
private  conversation  this  morning  concerning  some 
things,  which  I  nee<l  not  now  repeat."  Johnson 
then  proceeds  to  give  specific  directions  as  to  the 
mode  of  entering  the  harbour  of  Charleston,  and 
adds:  *'Thc  chart  of  Charleston  Harbour,  in  the 
book  called  the  United  States  Coast  Survey,  will  be 
your  best  guide."  He  also  says:  ^* Enclosed  is  a 
letter,  and  I  beg  that  you  will,  in  case  you  succeed 
in  safely  reaching  any  Southern  port,  forward  the 
pnme  to  its  destination.  At  the  same  time, 
do  not  let  its  incumbrance  in  any  way  interfere 
with  your  enterprise.  Destroy  it,  if  need  be; 
but,  if  it  could  be  managed  to  forward  it 
safe  to  my  wife,  I  should  feel  very  grateful 
towards  you  for  your  kindness.  I  hope  and  trust 
that  you  will  succeed  in  your  undertaking.  Ob- 
serve secrecy  by  all  means,  and  I  can  assure  you 
that  no  information  as  reganls  the  Stephen  IlarCs 
whereabouts  or  movements  shall  be  gained  from  me 
"by  any  one  here  or  elsewhere.  .  .  .  May  the 
CKxl  of  Justice  guide  you  in  safety  to  your  port  of 
destination  is  the  fervent  wish  of  one  wlio  loves  the 
South,  its  institutions  and  its  people."  The  remain- 
ing one  of  the  three  letters  is  from  Leonnnl,  and  is 
addresse<l  "  To  Mr.  B.  H.  Cha<lwick,  alias  Tommy, 
Ist  officer,  Stephen  Hart"  and  is  written  at  Bristol, 
England,  but  without  date.  It  says,  among  other 
things,  "  Give  me  the  jMirticulars  of  your  voyage, 
what  your  cargo  consists  of,  and  if  you  have  got  any 
guns  on  boanl."  The  suppression  by  Captain  Dyett, 
until  his  examination  i«  preparatorio,  of  the  letter  of 
instructions  to  him  from  S.  Isaac,  Campbell  and  ("o., 
and  of  the  letter  from  Saul  Isaac  to  Helm,  and  the 
attempt  by  Chadwick  to  conceal  the  letters  from 
Leonard  and  Captain  Johnson,  are  circumstances  of 
great  importance,  as  tending  to  show  the  illicit  and 
fraudulent  character  of  the  entire  transaction  con- 
nected with  this  vessel  and  her  cargo,  and  that 
Captain  Dyett  and  Chadwick  were  concerned  in 
carrying  out  the  unlawful  purpose,  and  endeavoured 
to  promote  that  end  by  attempting  to  conceal  the 
evidence  which  they  had  in  their  possession.  The 
spoliation  of  papers  is  a  strong  circumstance  of  sus- 
picion: (I  Kent's  Comm.  157.)  It  is  not,  however, 
cither  in  England  or  in  the  United  States,  held  to 
furnish,  of  itself,  sufficient  ground  for  condemnation, 
but  is  a  circumstance  open  to  explanation :  (77i€ 
Hunter,  1  Dodson,  480;  The  Pizarro,  2  Whoaton, 
2*27.)  But,  if  the  explanation  be  not  prompt  and 
frank,  or  be  weak  or  futile,  if  the  cause  labours 
under  heavy  suspicions,  or  if  there  be  a  vehement 
presumption  of  bad  faith  or  gross  jirevarication,  it 
is  ground  for  the  denial  of  further  proof,  and  the 
condemnation  ensues  from  defects  in  the  evi- 
dence, which  the  party  is  not  permitted  to  sup- 
plj-:  (1  KenVa  Comm.  158/  The  Pizarro,  2  Whea- 


131,  the  master  had  burned  some  letters,  before 
capture,  which  he  said  were  only  prirate  letters. 
Sir  William  Scott  sa^'s,  in  commenting  upon  that 
circumstance :  *'''  No  rule  can  be  better  known  thaa. 
that  neutral  masters  are  not  at  liberty  to  destroy 
papers ;  or,  if  they  do,  that  they  will  not  be  per-- 
mitted  to  explain  away  such  suppression  by  sayings 
they    were  only  private  letters.      In  all  cases  it 
nmst  be  considered  as  a  proof  of  mala  fidu :  and, 
where  that  appears,  it  is  a  universal  rule,  to  pte- 
sume  the  worst  against  those  who  are  conrictcd  of 
it.    It  will  always  be  supposed  that  such  letten 
relate  to  the  ship'or  cargo,  and  that  it  was  of  mate- 
rial consequence  to  some  interests  that  they  should 
be  destroyed."    In  the  case  of  the  lti«ing  Sun,  2  Oh. 
Rob.  104,  Sir  William  Scott  says :  '*  SpoUation  i» 
not  alone,  in  our  Courts  of  Admiralty,  a  cause  of 
condemnation ;  but  if  other  circumstances  occur  to 
raise  suspicion,  it  is  not  too  much  to  say  of  a  spolii- 
tion  of   papers,  that  the  person  guilty  of  that  act 
shall  not  have  the  aid  of  the  court,  or  be  permitted 
to  give  further  proof,  if  further  proof  is  neccssaiy." 
The  withholding  by  the  master  of  the  two  letters,  in 
the  present  case,  until  his  examination,  while  he 
gave  up  to  the  captors  the  letter  to  the  Britidi 
consul  at  Havannah,  and,  as  he  says,  all  his  own  pd- 
rate  papers,  would  liave  been  a  complete  supprestioo 
of  the  two  letters  in  question,  if  their  prodnctioii 
had  not  been  compelled  by  the  stringent  character 
of  the  standing  interrogatories.    In  the  case  of  the- 
Coucordia,  1  Ch.  Rob.  1 19,  the  master  withheld  his 
instructions  until  the  time  of  his  examination.    Sir 
William  Scott  says :  "  This  was  certainly  incorreet 
It  is  a  master's  duty  to  produce  all  his  papers,  and, 
least  of  all  to  withhold  his  instructions,  which  aie* 
very  important  papers  to  be  communicated  for  the- 
interest  of  l)oth  parties."    So,  also,  the  concealment 
by  Chadwick  of  the  letters  to  him,  which  showed- 
the  true  character  of  the  enterprise  of  the  Stepkai- 
Hart,  would  have  been  as  efifectually  a  destructios 
of  those  papers,  for  the  purposes  of  this  case,  if 
they    had    not    been    found    upon  the  search,  is 
if  they  had  been    actually  thrown   into   the  set 
and  lost.    And   the  suspicion  which  the  law  st- 
taches    to    a    spoliation    of    papers    arises    with 
e<iual  force  from  an  attempted  spoliation.    Thit 
Captain  Dyett  and  all  of   his  crew  knew  of  the 
blockade   of    the    enemy's   ports,    is    abundantlr 
established  by  the  evidence.  Nellman  states  (Int.  21)» 
tliat  *'aU  on  boanl  knew  that  the  Southern  Statee,- 
including  Plorida,  were  in  a  state  of  war  with  the 
United  States,  and  the  Southern  ports  blockaded  liy 
the  United  States  Navy."    "  It  was  a  matter  of 
conversation  on  board  during  the  voyage."    Captsin 
Dyett  says  (Int.  21) :    *^  I  knew  of  the  rebellion  iiii 
the  Southern  States,  and  that  some  of  the  Southern 
ports  were  blockaded."  Captain  Dyett  says  (Int.  36)i 
that  the  vessel  was  steering  for  Canlenas  when  she 
was  captured,  and  that  her  course  was  not  altered 
upon  the  appearance  of  the  capturing  vessel.    Chad- 
wick, on  his  first  examination  (Int.  35),  says  the- 
same  thing.    Nellman  says  (Int.  3G),   that  when 
they  first  saw  the  capturing  vessel,  about  six  o'clock 
in  the  morning,  the  Stephen  Hart  was  standing  to- 
wards Key  West,  and  continued  on  that  course 
until  about  twelve  o'clock,  when  she  tacked  and 
steered  towards  Havannah,  and  was  steering  towards 
Havannah  when  captured ;  that  their  coarse,  at  idl 
times  when  wind  and  weather  permitted,  was  to- 
wards Cardenas,  except  in  the  instance  mentioned, 
and  except  when  obliged  to  pursue  another  coone 
on  account  of  head  winds ;  and  that  the  latter  was 
the  reason  why  the  vessel  was  steering  towards 
Havana  at  the  time  of  her  capture.    Nellman  sajv 
that  he  had  the  watch  when  the  capturing  ressel 
was  first  seen ;  and  that  Chadwick  had  the  watch 
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Allm  (Int.  3)y  nj  that  tho  capture  was  made  about 
tvo  o'clock  pjn.     Although  Captain  Dyett,  and 
Chadwick,  on  his  first  examination,  say  (Int.  86) 
thst  the  coarse  of  the  yesscl  was,  at  all  times  when 
vind  and  weather  would   permit,    towards    Car- 
denas, yet  it  is   apparent  that  she  set  out  from 
SnglaDd    with     the     intention   of    running    the 
Uocksde,    if    she   could,    and   she  was   captured 
in  t  position  consistent  with  that  intention.  The  evi- 
desoe  which  has  been  reriewed  establishes,  beyond 
itMonable  doubt,  that  the  cargo  of  the  Stephen  Hart 
vai  intended,  on  its  departure  from  England,  to  be 
cvried  into  the  enemy's  country,  for  the  use  of  the 
enony,  by  a  violation  of  the  blockade  of  some  one 
of  the  enemy's  ports,  either  in  the  Stephen  Hart,  or 
is  soother  vessel  into  which  the  cargo  was  to  be 
tmuhipped,  for  the  purpose  of  b^ing  transported 
bf  lea  to  the   enemy's  country.    TMs  is  clearly 
cftsUished  without  the  aid  of  the  testimony  given 
Ij  Cliadwick  on  his  re-examination.   Some  portions 
of  that  testimony  have  been  incidentally  alludc<l 
to.   The  other  main  facts  detailed  by  Chadwick  on 
his  re-examination  arc  entirely  consistent  with  all 
the  rett  of  the  evidence  in  the  case,  and  are  cor- 
roborated by  that  evidence.    Some  of  the  points  of 
conoboration  have  been  already  alluded  to,  and  I 
ihiU  xefer  to  others.    Chadwick  says,  on  his  rc- 
eumination  (Int.  11):  "The  vessel  was  bound  to 
Cardenas,  in  Cuba,  but  the  destination  of  her  cargo 
was  certainly  to  one  of  the  Confederate  States,  and 
the  Tessel    was,  in  like    manner,  so    destined  if 
Chsries  J.  Helm,  the  Ck)nfederate  agent  at  Cuba, 
ihodd  so  direct.    That  voyage  began  in  London, 
aadvas  to  have  ended  at  Cardenas,  or  any  port  in 
the  Ooofederate  States    which  the  aforesaid  Con- 
fidents agent  should  direct "    He  also  says  (Int. 
38);  '■The  vessel  was  steering  for  Cardenas,  but 
tM  port  was  to  be  used  only  as  an  intermediate 
VKi  it  call,  and  of  transhipment  of  the  cargo,  if 
■ttiiary,  or  ordered  by  Charles  J.  Helm."    He 
aboiays  (Int.  39),  that  after  he  had  gone  in  the 
^cskI,  then    called    the    Tamaulipatt^    from    New 
Orieans,  by  the  way  of  Havannah  and  Matanzas,  to 
Falmouth  and  Bristol,  England,  and  thence  in  the 
nine  vessel  to  London,  he  was  requested  to  go  to 
No. 71,  Jermyn-street,  London.    He  adds:  "I  ac- 
cordingly went,  and  was  there  introduced  to  Mr. 
^Uucs,  the  head  of  the  firm  of  Isaacs,  Campbell 
ttdOo.,  and  also   to  a  Mr.  Hughes,  whose  first 
■tine  I  did  not  leam,  who  told  me  he  was  the  com- 
mercial Confederate  agent  for  purchasing  arms  and 
UDuunition  for,  and  shipping  the  same  to,  the  Con 
federate  States.    He  asked  me  how  I  would  like  to 
nm  the  blockade  of  the  Southern  States  in  the 
Stifheu  Hart.    I  answered,  'That  I  would  sooner 
00  in  a  steamer.'    There  was  no  definite  arrange- 
ment made  at  that  time.    I  was  again  sent  for,  and 
vent  to  the  same  place,  where  I  met  Mr.  Isaacs,  the 
iame  Claptain  Hughes,  and  William  L.  Yancey,  of 
the  Unit^  States.  There  was  also  a  South  Carolina 
Ciptain  there.    I  was  taken  by  Captain  Hughes  and 
tu8   South   Carolina  captain   (whoso   name   was 
Connor)    into    another    room,    and    there    fully 
examined   in   regard   to   my   knowledge   of    the 
•oathon  coast  of  the  United  States.     I  was  then 
employed  by  Captain  Hughes  as  a  pilot  agent,  and 
to  leave  the  Stephen  Hart  and  go  on  board  of  a 
iteamer  which  he  had  chartered,  and  which  was 
then  taking  in  a  cargo  of  arms  and  ammunition  for 
the  Confederate  States.    I  was  to  leave  the  Stephen 
Hart,  go  ashore  and  take  lodgings,  and   observe 
secrecy  until  I  was  called,  which  I  did.    About  a 
week  afterwards  I  was  told  to  go  on  board  of  the 
steamer  GladiaUir^  then  lying  in  the  Thames,  and 
<^«w«*«^  and  see  if  she  had  proper  boats  for  landing 
her  cflzgo  in  the  turf   on  the  Southern  coast,  if 
nqoifed,  and  tmxi  to  Hughes.    I  did  bo^  and  re- 
ported HmXABhad,  with  tiie  exception  oi  one  boat. 


I  was  then  ordered  to  take  my  things  on  board  of 
that  vessel  (the  Gladiator),  and  proved  in  her  to 
Nassau,  and  there  eitlier  obtain  a  pilot  for  her,  or 
else  pilot  her  myself  into  some  Southern  port  of  the 
Confederate    States   between    Cape    Camaval,    in 
Florida,  and  York  River,  Virginia.    I  went  aboard 
accordingly.    That  vessel  was  loaded  with  arms, 
ammunition  and  army  outfits.    After  I  got  aboard, 
it  was  found  that  she  could  not  carry  all  the  cargo 
which  had  been  bought  for  her,  and  accordingly, 
what  portion  thereof  could  not  be  taken  by  the 
Gladiator  was  put  aboard    of    the    Stephen   Harty 
together  with  other  like  cargo  to  fill  her  up.    I  was 
ordered  to  proceed  from  the    Gladiator  and  take 
charge  of  the  loading  and  fitting  out  of  the  Stephen 
Hart,  which  I  did.      On  my  recommendation   to 
Captain  Hlighes,    Captain   Dyett   was   appointed 
master  of  the  Stephen  Hart,  while  I  was  to  go  in 
her  nominally  as  mate,  but  really   in   charge   of 
the  cargo,    consisting   of  arms   and  munitions  of 
war.      ITie   vessel   proceeded   down  the  Thames 
several  miles,  and  there  took  aboard  a  quantity  of 
powder."    Nellman  testifies  (Int.  30)  to  the  same 
effect  as  to  the  place  where  tno  powder  was  taken 
on     boanl.      Chadwick    procec<l8:     "  Before    the 
Stephen  Hart  left,  I  was  instructed  by  Capt.  Hughes 
to  proceed  to  Cuba,  that  is,  to  Cardenas,  and  there 
to  work  under  the  instructions  of  Charles  J.  Helm, 
the  agent  for  the   ^Confederate   States'  at  that 
place.    He  said  the  cargo  was  to  be  transhipped  into 
a  steamer,  which  could  be  used  with  greater  facility 
in  running  the  blockade,  or  she  might  be  ordered  to 
proceed  herself."    The  connection  of  Hughes  with 
the  transaction,  and  his  being  an  agent  for  *'  tho 
Confederate  States,"  and  the  lader  of  the  cargo  on 
board  of  the  Stephen  Hart,  are  also  testified  to  by 
Xellman  (Int.  16).    The  contents  of  the  letter  of 
instructions    to  Captain  Dyett    confirm    all   that 
Chadwick  says,  on  his  re-examination,  as  to  the 
connection  of  Helm  with  the  matter,  and  as  to  the 
certain  destination  of  the  cargo  and  the  contingent 
destination  of  the  vessel  being  to   a  port  of  tho 
enemy.    It  is  stated  by  Nellnian  (Int.  14),  that  he 
hcanl  Chadwick  say  that  the  cargo  was  going  to  tho 
enemy's  country,  and  (Int.  24)  that  a  steamer  would 
receive  it  at  Cuba  very  probably,  and  would  carry  it 
thence  to  a  port  of  the  enemy.    And  it  is  apparent, 
from  what  Nellman  says  (Int.   14),   that  it   waa 
understood,  on  board  of  the  Stephen  Hart,  that  the 
cargo  was  destined  for  a  port  of  the  enemy,  and  was 
to  be  carried  there  in  that  vessel,  or  to  be  tran- 
shipped to  another  vessel  for  the  same   purpose. 
Chadwick  proceeds :  "  The  agreement  was,  that  I 
should  have  45  dols.  a  month  for  all  the  time  I  waa 
employed,  including  any  time  I  might  be  detained 
or  imprisoned  in  consequence  of  any  attempt  to  run 
the  blockade ;  and,  if  I  had  gone  in  the  Gladiator,^  I 
was  to  have  received  a  bounty  of  r>00  dols. ;  and  in 
the  Stephen  Hart,  if  ordered  by  Helm  to  cross  the 
blockade,  I  was  to  have  a  bonus,  tc  be  agreed  upon 
with  him."     The  shipping    articles  confirm  this 
statement  of  Chadwick's  to  a  certain  extent,  as  they 
show  that  his  wages  were  to  be  9/.  per  month.   They 
also  show  that  the  wages    of   the   mate,    whose 
place  he  took,  were  only  GL  per  month.    He  then 
goes  on  to    state,   as   he   had  already  stated   in 
his  affidavit  upon  which  the  order  for  his  re-exam- 
ination was  made,  that  he  was  induced  to  state 
Uiese  facts,  not  by  any  persons  in  any  way  connected 
with  the  libellants  or  captors,  but   solely  by  tho 
persuasions  of  his  wife,  *^  who  is  a  loyal  woman,  and 
now  residing  in  Boston."    The  absence  from  on 
board  of  the  Stephen  Hart  of  the  bills  of  lading  and 
manifest,  to  whose  existence  the  master  testifies, 
and  of  ^  invoices  of  the  cargo,  has  been  already 
referred  to.    The  absence  of  these  ^a^r«^mt\ma 
of  war,  18  a  auspiciowa  eVrtswaaXasittfc,  «a  ^<esi>Mi% 
the  quesUon  oi  Vast  neu^xsL^iVJ  ol  ^^  <5W^  tsi^^fiaa 
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honesty  of  the  tirade:  (1  Kent's  Comm.  157;  Halleck 
on  Intornational  Law,  c.  25,  s.  25,  p.  622.)  It  has 
been  strongly  urged  upon  the  court,  in  the  present 
case,  that  as  Harris,  the  alleged  owner  of  the  rcssel, 
is  not  shown  to  have  any  interest  in  any  of  the 
cargo,  the  vessel  can  be  visited  with  no  greater 
penalty  for  carrying  contraband  articles,  even  though 
they  were  intended  for  the  enemy,  than  the  loss  of 
freight  and  expenses.  But,  even  on  the  assumption 
that  the  grounds  already  set  forth  in  respect  to  the 
real  ownership  of  the  vessel  are  not  sidficient  for  her 
condemnation,  the  court  is  of  opinion  that  her  con- 
demnation must,  under  the  circumstances,  follow  the 
condemnation  of  the  cargo,  the  latter  being  contra- 
band of  war,  and  intended,  on  its  departure  from 
England,  to  be  carried  into  the  enemy's  country  by  a 
violation  of  the  blockade.  The  contingent  destination 
of  the  vessel  to  a  blockaded  port  would  be  sufficient, 
under  the  authority  of  the  case  of  the  Richmond, 
before  cited,  to  warrant  her  condemnation.  But, 
even  if  her  destination  was  only  to  Cardenas,  yet, 
as  her  cargo  was  intended,  on  its  departure  from 
England,  to  be  introduced  into  the  enemy's  country, 
by  being  transhipped  from  the  vessel  at  Cardenas, 
condemnation  must  equally  follow,  because  of  the 
employment  of  the  vessel  in  this  unlawful  enterprise 
under  the  circumstances  disclosed  in  this  case.  As 
testified  to  by  Captain  Dyett,  there  was  no  charter- 
party  for  the  voyage.  He  says  that  he  was  put  in 
chaise  of  the  vessel,  not  by  Harris,  her  alleged 
owner,  but  by  S.  Isaac,  Campbell  and  Co.,  the 
claimants  of  the  cargo.  No  instructions  from 
Harris  to  Captain  Dyett  are  found,  but  only 
instructions  to  him  from  S.  Isaac,  Campbell  and  Co. 
Harris,  therefore,  surrendered  the  entire  control  of  his 
vessel  to  that  finn,  and  her  master  must  be  regarded 
as  their  agent,  and  the  claimant  of  the  vessel  must 
be  held  responsible  for  the  use  to  which  the  master 
and  the  claimants  of  the  cargo  put  the  vessel: 
(Jecker  v.  Montgomery,  18  Howard,  110,  119.)  That 
use  was  the  carrying,  for  a  portion  of  the  distance 
on  its  way  to  the  enemy's  country,  of  a  cargo 
contraband  of  war,  intended  for  the  use  of  the 
enemy,  and  to  enter  the  enemy's  port  by  a  violation 
of  the  blockade.  This  use  of  the  vessel  was,  under 
the  authorities  before  cited,  unlawful  in  its  incep- 
tion, and,  the  entire  transportation  of  the  cargo 
from  England  to  the  enemy's  country  being 
unlawful,  the  vessel  must  be  condemned  for  having 
been  permitted,  by  Harris,  to  be  used,  at  the 
pleasure  of  S.  Isaac,  Campbell  and  Co.,  in  carrying 
out  a  portion  of  the  unlawful  purpose.  Such  use 
was,  under  the  circumstances,  in  judgment  of  law, 
with  the  knowledge  and  assent  of  Harris.  Chad- 
wick,  on  his  re-examination  (Int.  89),  states  that 
Harris  wished  him  to  continue  in  the  Stephen  Hart 
at  mate,  **  that  either  she  would  go  to,  or  else  he 
would  put  me  on  board  of  another  vessel  to  go  to 
the  Confederate  States."  In  the  case  of  The 
Bingende  Jacob,  1  Ch.  Rob.  89,  Sir  WilUam  Scott 
says  that,  under  the  ancient  law  of  Europe,  the 
carrying  of  a  contraband  cargo  rendered  the 
vessel  liable  to  condemnation;  but  tliat,  in  the 
modem  practice  of  the  Courts  of  Admiralty 
of  England,  a  milder  rule  has  been  adopted, 
and  that  the  carrying  of  contraband  articles 
is  attended  only  with  the  loss  of  freight  and 
expenses,  *^  except  where  the  ship  belongs  to  the 
owner  of  the  contraband  cargo,  or  where  the  simple 
misconduct  of  carrying  a  contraband  cargo  has 
been  connected  with  other  malignant  and  aggravated 
circumstances."  And  he  cites  as  an  exception,  a 
case  attended  with  particular  circumstances  of 
falsehood  and  fraud,  both  as  to  the  papers  and  the 
destination  of  the  voyage,  and  in  whidi  there  was  an 
attempt,  under  colourable  appearances,  to  defeat  the 
lights  of  the  belligerent  The  same  doctrine  is  laid 
dofra  la  the  case  of  The  Jonge  Tobias,  1  Ch.  Rob.  329. 


In  the  case  of  TheFranldin,  8  Ch.Rob.2I7,  aneutral 
vessel,  ostensibly  bound  to  a  neutral  port,  and  whose 
cargo  consisted  of  several  articles  which  were  con- 
traband if  going  to  the  enemy,  was  held,  bj  Sir 
William  Scott,  to  have  been  captured  while  really 
on  her  way  to  a  port  of  the  enemy.  He  says :  *^  I 
have  had  frequent  occasion  to  observe  that  it  if 
very  difficult  to  detect  a  fraud  of  this  species  in  the 
particular  instances.  Pretences  and  excuses  an 
always  resorted  to,  the  fallacy  of  which  can  seldom 
be  completely  exposed;  and  therefore,  without 
undertaking  the  task  of  exposing  them  in  the  par- 
ticular case,  the  court  has  been  induced  (and  I  hope 
not  imwarrantably)  to  hold  generally  in  each  caw 
that  the  certain  fact  shall  prevail  over  the  dubious 
explanations."  "  I  am  satisfied,  on  the  facts  of  this 
case,  that  it  waa  the  plan  of  this  voyage  to  cany 
the  ship  fraudulently,  under  a  false  destination, 
into  a  Spanish  port.  Tlie  consequence  will  be,  that 
this  fraudulent  conduct,  on  the  part  of  those  who  are 
concerned  in  the  ship,  will  justly  subject  her  to 
confiscation.  Anciently,  the  carrying  of  contraband 
did,  in  ordinary  cases,  affect  the  ship,  and,  although 
a  relaxation  has  taken  place,  it  is  a  relaxation,  the 
benefit  of  which  can  only  be  claimed  by  fair  cases. 
The  aggravation  of  fraud  justifies  additioml 
penalties."  He  then  announces  it  as  the  settled  mle 
of  law,  ^'  that  the  carriage  of  contraband,  with  a 
false  destination,  will  work  a  condemnation  of  the 
ship  as  well  as  the  cargo."  In  that  case  the  owner 
of  the  ship  was  not  the  owner  of  the  cargo,  but, 
being  himself  a  neutral,  had  entered  into  a  charter- 
party  for  a  voyage  of  the  vessel  from  one  neutral 
port  to  another  neutral  port.  In  a  note  to  the  case^ 
these  very  appropriate  remarks  are  made:  '^The 
relaxation  of  the  old  rule  has  been  directed,  in  its 
practical  application,  as  well  as  in  its  origin,  only 
to  such  cases  as  a£ford  a  presumption  that  the  owner 
was  innocent,  or  the  master  deceived.  Where  the 
owner  is  himself  privy  to  the  transaction,  or  where 
his  agent  interposes  so  actively  in  the  fraud  as  to 
consent  to  give  additional  cover  to  it  by  sailing 
with  false  papers,  all  pretence  of  ignorance  or 
innocence  is  precluded,  and  there  seems  to  be  no 
further  ground,  consistent  with  equity  and  good 
sense,  upon  which  the  relaxation  in  favour  of  tho 
ship  can  any  longer  be  supposed  to  exist."  The 
same  principles  are  laid  down  in  the  case  of  The 
Mercurius,  1  Ch.  Rob.  288;  The  Edward,  4  Ch. 
Rob.  68  ;  The  Neutralitet,  3  Ch.  Rob.  295.  In  the 
latter  case.  Sir  William  Scott  says  that,  where  a 
vessel  is  carrying  contraband  articles  under  a  false 
destination  or  false  papers,  those  circumstances  of 
aggravation  constitute  excepted  cases  out  of  the 
modem  rule,  and  continue  them  in  the  ancient  one. 
In  The  Ranger,  6  Ch.  Rob.  125,  which  was  the  case 
of  an  American  vessel  with  a  cargo  which  was 
documented  for  a  neutral  port,  but  was  going  to  the 
enemy's  port,  and  was  condemned  as  contraband.  Sir 
William  Scott  says :  *'  I  also  condemn  the  vessel, 
as  employed  in  carrying  a  cargo  of  sea  stores  to  a 
place  of  naval  equipment,  under  false  papers.  It  is 
described,  I  perceive,  as  an  American  vesseL  But, 
if  the  owner  will  place  his  property  under  the 
absolute  management  and  control  of  persons  who 
are  capable  of  lending  it,  in  this  manner,  to  be 
made  an  instrument  of  fraud  in  the  hands  Gt  the 
enemy,  he  must  sustain  the  consequence  of  such 
misconduct  on  the  part  of  his  agent."  In  th« 
Oster  Risoer,  4  Ch.  Rob.  199,  Sir  William  Scott  held, 
that  a  master  could  not  be  permitted  to  aver  hie 
ignorance  of  the  contents  of  contraband  pack* 
ages  on  board  of  his  vessel ;  that  he  waa  bound,  in 
time  of  war,  to  know  the  contents  of  his  cargo; 
and  that,  if  a  different  rule  could  be  sustained,  i< 
might  be  applied  to  excuse  the  carrying  of  all  con- 
traband. One  important  circumstance,  to  show 
\  that  the  caxgo  ol  xidit^  Step^ea  Hart  wai  intmded  loi 
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(kcnemy,  it  tbe  fmct  that  >  part  of  it  consiiCed  of 
90,000  buttons,  marked  with  the  initial!  "  C.  S.  A^" 
ihkh  it  i*  well  iuid«ntood  atand  for  the  word* 
"Confederate  State*  of  America,"  or  "Confederate 
ftUea'  Army,"  the  button*  being  luch  as  are  used 
«  may  dotbing  for  tbe  three  serriiiei  of  an  armr. 
'Oiii  review  of  the  facts  ia  this  case  leads  to  ue 
(Mdudon  tliat  the  Teasel  and  her  cargo  mult  both 
d  Ihrm  be  condemned.  No  doubt  is  left  upon  the 
mud  that  tbe  case  is  one  of  a  manifest  attempt  to 
jUrodnce  oiHitniband  goods  into  the  enemy's 
ttaitorj  by  a  breach  of  blockade,  for  which  the 
tmmI  most  be  held  liable  to  forfeiture,  as  well  as 
ia  cargo.  Chadwick  ww  evidently  employed  by 
Rtion  at  his  b«ng  a  citiECn  of  tbe  United  States, 
IimilijT  with  the  enemy's  country,  and  qnalifled  to 
oodnct  tbe  vessel  into  one  of  the  blockaded  ports. 
Tk  Tessel  was  captured  in  a  position  convenient 
Ivnuining  the  blocluwlc.  Tbe  cargo  consisted  of 
Jims,  munitions  of  war  and  military  equipments, 
tad.  among  them,  a  large  quanticy  of  military 
iotlont,  stamped  in  such  a  manner  as  to  render 
ttan  cq»ble  of  no  appropriate  use  eave  for  the 
irfutry,  cavalry  and  artillery  of  the  enemy's  array, 
tku  diowing  that  the  enemy's  country  was  their 
4ilj  spiaopriate  destination.  The  abiencc  of  the 
iMmletC  aiid  bills  of  lading  is  not  satisfactorily 
acaxmted  for,  and  the  want  of  any  invoices  and  of 
•nj  Airter-party  is  a  circumstance  of  great  weight 
SRUMt  the  lawfulness  of  the  commerce.  The 
«Mpt,  by  the  master,  to  suppress  his  letter  of 
nttnctions  and  the  letter  to  Helm,  the  i^ent  of  tlie 
•Biy  in  Cuba,  and  the  attempt  of  the  mate  to 
cwol  the  letters  which  show  that  the  design  was, 
Aa  the  iicpAen  //art  should,  under  his  guidance, 
ata  k  blockaded  port  of  the  enemy,  and  which 
^  EBtain  speciQc  directions  for  entering  the 
■id  Charleston,  justify  the  conclusion  that 
-Con,  or  some  other  port  of  the  enemy,  was 
Ifa  ml  denintitioa  of  the  vessel  and  her  cargo, 
netbsenee  of  any  charter-party,  and  of  any  in- 
•ftioions  from  Harris  to  Captain  Dyett,  and  the 
■lire  nirrender  by  Harris  of  the  control  of  the 
*Mel  to  the  ladera  of  the  cargo,  and  to  the  master 
m  their  agent,  involve  the  vessel  in  all  the  guilt 
^ich  attaches  to  the  cargo.  The  object  of  carrying 
As  Sig  of  the  enemy  could  only  have  been  that  it 
■iglil  be  used  for  the  purpose  of  entering  the 
stay's  ports — a  conclusion  strengthened  by  the 
te  that  it  was  thrown  overboard  at  tbe  time  of 
Ae  culture.  Tbe  charts  found  on  board  are  charts 
d  lucii  a  chancier  as  to  enable  a  vessel  to  enter 
noy  of  the  blockaded  ports.  The  letter  concealed 
^  tbe  mate,  which  conti^ns  directions  for  entering 
As  harbour  of  Charleston,  is  one  which  he  had  a 
•WJTe  to  preserve  by  concealing  and  not  to  destroy, 
kemse,  jipon  the  r^ular  papers  of  tbe  vessel,  be 
nsthave  indulged  uie  hope  that  she  would  have 
hso  permitted,  iita  a  search,  to  proceed  upon  tbe 


f  her  papers,  and  thus,  tnat  the 
iTonld  afterwards  become  nseful 
m  a  fur^io'  voyage  to  tbe  port  of  tbe  enemy. 
^iMeis  an  abaence  of  all  papers  and  circumstances 
*>  vanant  tho  coiMlnsion  that  there  was  any 
»tait  to  dispoM  of  the  cargo  at  Cardenas  in  the 
*na]  way  of  lawful  commerce.  The  consignee  of 
tbe  entire  cargo  was  tho  agent  of  the  enemy,  and 
'■be  cargo  was  laden  on  board  by  the  agent  of  the 
'OHDiy  in  Londmi.  The  asserted  ignorance  of  the 
Uiter,  as  to  tbe  contents  of  his  cargo,  and  as  to 
Ibt  fact  (bat  arms  are  contraband  of  war,  and  the 
nUgooiM  destination  set  out  in  the  shijming 
-■tidea,  are  dministanoes  which,  with  many  others, 


ich  has   been    referred 
mtinlartj  of  OMilwick  and  Nellmatt,  as  to  the 
■■ttMl  i<MHniHnn  et  Ibeaugo.    AJl  tba  wateriti 


facts  of  the  case,  which  lead  to  a  condemnation,  are 
proved  without  any  resort  to  the  re-examinations 
either  of  Leisk  or  of  Chadwick.  This  is  not  a  casa 
for  further  proof,  and  no  application  has  been  made 
on  the  part  of  ttiJe  claimants  to  supply  any  further 
^roof  as  to  any  ^int.    There  must,  therefore,  be  » 


te  condemmng  both  the  vessel  and  her  cargo. 


judiciaij   committee  of  THB 
PRivT  ooiraciL. 

RcpdTt£d  by  Jakiu  Patbilion,  Em.,  cil  tlifl  UlddiA  Temple, 

BulllUt-IL-LlH. 

ThurKhs,  Jane  30,  1SG4. 


Black  v.  Rose. 


t£«  am/0  to  lit  ttiken  aloagtide,  and  to  be  takta  Jroa 

tilt  ^ip't   tacMe    at    tie  port  of  diicharr/e  free  of 

rJiit  and  erjtenie  to  the  shift : 
Held,    thai  the   matter  uxu   bound  to   del'utr,  and  the 

tnerchant  to  rectice,  at  the  ihi/i't  tidt,  and  thf.  matter 

irat  entitled  to  be  paidfreii)kt  atdi  dag  for  ftie  qnan- 
delicered ;  for  hii  lien  iBOttld  lie  given  vp  on 
■try  of  eurh  bay. 

This  was  an  appeal  from  two  judgments  of  tbe 
Supreme  Court  of  Ceylon. 

The  first  action  was  brought  by  tbe  app.  against 
the  reap,  for  not  delivering  a  portion  of  a  cargo  of 
rice  pursuant  to  charter-party.  The  libel  alleged 
that  the  deft.,  master  of  the  ship  Alpine,  received 
from  the  plt.'s  agent  at  Calcutta  a  cargo  of  rice,  to 
be  delivered  at  Colombo,  and  that  deft,  delivered 
part  only,  and  refused  to  deliver  the  whole,  though 
pit.  was  ready  and  willing  to  pay  the  freight. 

The  charter-party  was  as  follows  ; 

It  ii  Ibh  At.j  mDluIlT  ngrsed  between  Joba  Blsck.  ot  Qille, 

BuBfl,  tiibHler of  tbe  A  1  nhlp  Mpi^o!  1104  toos 

-■-'--  -■-      -*-  itrtmg.  and 


litu   a 
ddicf 


,  Bibiiiah,  iti 


if  IlKbt  rrelsht,  uUl  bt 
to  Oolomlw.  (orimlr 
j»ll  be  deUTBredintbi 

londu   ud  light  fralg 


chMiging  ponifc 


if  JohnBlifk.    Tbeutof  Odd.  thsQueen's 
>eii»lty  for  oou-porlormanoB  of  Ibis  chirter- 


WllneB,  J.  W,  Morel. 
Tho  deft,  pleaded :  —  I.  That  he  waa  always 
ready  and  willing  to  deliver  the  remaining  portion 
of  the  said  uartia,  the  pit,  paying  freight  on  the 
quantity  safely  delivered  and  tsjting  it  alongside  the 
rfiip,  acconling  to  the  charter-party,  and  the  deft, 
tendered  the  cargo  to  the  pit.  and  requested  him  to 
remove  it,  paying  freight  foe  the  siune.-,  hut.  iJ\e  ^V<., 
refused  to  pay  fteighl.  1.  "Tnal  ^^1B  i*A\..  \ai&  v 
iien  on  the   cargo   ioc  liic  trei^X  iaft  "i!o««». 
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S.  That  the  alleged  deposit  in  the  hands  of  the 
collector  of  customs  was  insufficient,  and  was  no 
jwynient  or  tender  to  the  deft. 

The  pit.  replied : — 1.  That  he  was  always  ready 
and  willing  to  receive  the  cargo  and  pay  freight  for 
the  same,  but  the  deft,  would  not  deliver  it. 
2.  That  the  deft,  had  no  right  to  detain  the 
cargo  to  the  prejudice  of  the  pit.,  he  being  ready  to 
pay  freight,  which  was  secured  in  the  hands  of  the 
collector  with  the  def t.*s  knowledge  and  consent,  to 
be  paid  over  to  him  after  the  due  landing  of  the 
cargo  into  the  Queen's  warehouse.  3.  That  the 
deposit  made  in  the  hands  of  the  collector  was 
sufficient  to  answer  the  claim  for  freight. 

The  evidence  was  in  substance  as  follows : — ^The 
deft  stated  that  he  arrived  at  Galle  on  the  2nd  Sept. 
1861,  and  thereupon  caused  a  letter  to  be  sent  to  the 
pit.,  stating  that  the  freight  must  be  paid  according 
to  the  quantities  deliverod  at  the  ship's  side,  and 
received  an  answer  from  the  pit.  to  the  effect  that 
freight  would  be  paid  on  due  delivery  of  the  cargo 
into  the  Custom-house;   that  pit.  refused  to  pay 
freight  alongside  the  ship  ;  and  afterwards  the  deft, 
proceeded  to  deliver  the  cargo  without  being  so  paid, 
and  proposed  that  the  money  should  be  lodged  with 
the  collector  of   customs;    that   deft,    afterwards 
learned  it  had  been  so  deposited,  but  (as  he  alleged) 
under  such  restrictions  that  he  could  not  touch  it, 
and  he  thereupon  required  the  freight  to  be  delivered 
on  the  quantities  delivered  safely  to  the  plt.'s  agents 
on  board ;  that  the  pit.  replied  to  the  effect  that  the 
custom  at  Galle,  and  every  other  British  port,  was 
to  take  delivery  of  cargo  when  landed,  and  that  the 
charter-party,   as   usual,   only   provided   that  the 
boats    should     be    sent    at    the    plt.'s    expense, 
and  that,    if   more    agreeable    to    the   deft.,    he 
was  ready  to  pay  freight  on  each  day's  landing, 
as    delivery    was    taken    at    the  Custom-house, 
and  would  send  a  man  on  boanl  to  sec  the  bags  care- 
fully placed  in  the  boat,  and  to  give  a  receipt  for 
them ;  that  the  deft,  consented  to  receive  freight  on 
the  quantity  of  cargo  delivered  daily,  instead  of 
demanding  freight  on  each  parcel  delivered,  and 
began  to  discharge  the  cargo  on  such  terms,  the 
payment  being  made  on  shore  at  the  close  of  each 
day ;  but  on  the  fifth  day  of  unloading  there  was 
no  one  at  plt.'s  office  to  pay  the  freight,  and  the 
deft,  did  not  receive  it  until  the  middle  of  the  next 
day ;  that  he  thereupon  refused  to  deliver  any  more 
of  the  cargo  unless  the  pit.  paid  freight  on  receipt 
of  the  cargo  at  the  ship's  side ;  that  the  pit.  there- 
upon informed  the  deft,  that  freight  would  be  paid 
according  to  the  custom  of  the  port,  on  due  delivery 
of  the  entire  balance  of  cargo,  for  which  the  deft, 
could  hold  a  lien  until  the  claim  for  freight  was 
satisfied,  unless  he  continued  to  receive  freight  on 
daily  landings  ;  that  the  deft,  refused  to  deliver  any 
more  of  the  cargo  except  on  the  terms  of  payment 
of  freight  on  receipt  of  cargo  at  the  ship's  side ;  that 
the  pit.  proposed  again  to  pay,  and  did  in  fact  pay 
the  freight  into  the  hands  of  the  collector  of  cus- 
toms, to  be  held  by  him  until  the  cargo  should  have 
been  delivered  at  Her  Majesty's  warehouse  in  the 
port  of  Galle,  and  informed  the  deft,  thereof,  and 
that  freight  would  be  duly  paid  by  the  said  collector 
on  the  quantity  of  cargo  delivei^  as  per  charter- 
party,  and  that  no  stop  would  be  put  on  the  freight 
80  deposited ;  that  the  deft,  then  stated  to  the  pit. 
that  he  had  been  informed  by  the  collector  that  the 
freight  had  been  forwarded  by  him  to  the  Treasury, 
and  that  the  payment  thereof  to  the  deft,  could 
not  be  immediate,  to  which  the  pit.  replied  that  the 
amoimt  had  been  forwarded  to  the  Treasury,  not  by 
his  instructions,  but  according  to  the  rules  in  the 
customs,  for  safe  keeping,  and  there  would  be  no 
delay  in  the  deft,  receiving   immediate   pajrment 
after  the   delireij  of  the   cargo;    that    the    pit. 
Autboased  the  collector  to  pay  the  full  amount  of 


freight  due  to  the  deft,  on  balance  of  the  cargo 
immediately  after  delivery  of  the  same,  bat  & 
deft,  refused  to  deliver  any  other  portion  of  the 
cargo  unless  the  freight  was  paid  on  recdpl  of  thi 
cargo  at  the  ship's  side.  The  pit.  stated  that  he 
had,  before  the  refusal  by  the  deft,  to  deliver  tlis 
rice,  resold  it  to  native  merchants,  and  that  be  hid 
chartered  a  great  many  vessels  since  he  had  beeo 
trading  at  Galle,  and  had  never  before  paid  freight 
at  the  ship's  side. 

Evidence  was  given  to  the  effect  that  freight  vas 
never  paid  for  each  boat  load  at  the  ship's  side,  but 
in  the  lump,  on  delivery  of  the  whole  cargo. 

The  judge  of  the  district  court  dismined  tl» 
plt.'s  claim,  and  on  appeal  the  Supreme  Comt 
aflirmed  the  judgment. 

A  cross-action  was  brought  for  demurrage,  ud 
the  judgment  was  given  for  the  resps. 

In  both  cases  the  following  judgment  was  de» 
livered  by 

Creast,  C.J. — These  were  cross-actions  betwen 

a  shipowner  and  a  merchant,  and  the  mjun  point  in 

dispute  was,  whether  the  shipowner  was  entitled  to 

require    payment    of   freight  as  the    goods  weic 

delivered  into  the  merchant's  boats  over  the  111111^1 

side,  or  whether  he  was  bound  to  deliver  the  whok 

cargo  into  the  boats,  and  wait  till  it  was  brou^toi 

shore  before  he  had  his  freight.    The  merchant  had 

by  a  charter-party  dated  16th  April  1861,  diartenc 

the  ship  to  fetch  a  cargo  of  rice  from  Calcutta  ti 

Colombo,  to  be  unladen  there  or  at  Galle,  wholly,  orb 

part  at  such  place  according  to  instructions.  Tliedis 

putc  arose  about  the  part  which  (as  was  agreed)  tb 

ship  was  to  deliver  at  Galle.  The  parts  of  the  chartei 

party  material  for  the  decision  of  these  cases  area 

follows :  ^*  Freight  to  be  paid  at  and  after  the  nti 

of  one  rupee  and  four  annas  per  bag  of  rice  of  twi 

maunds,  and  light  freight  at  two  pounds  and  ta 

shillings  per  ton,  as  per  Calcutta  scale  of  tonnagi 

on  the  quantity  safely  delivered.    Twelve  workhi] 

days  for  loading  in  Calcutta,  and  fifteen  workini 

days  for  discharging  at  Galle  or  Colombo,  indudioj 

both   places,  but  exclusive  of    time    occupied  i 

changing  ports,  to    commence  from  the  time  tfa 

master  gives  notice  that  he  is  ready  to  receive  am 

discharge  cargo,  or  demurrage  to  be  paid  at  tb 

rate  of  twenty  pounds  sterling  per  day  for  every  da( 

over  and  above  the  said  working  days.    The  caig 

to  be  taken  alongside,  and  to  be  taken  from  tih 

ship's  tackle  at  the  port  of  discharge  free  of  risk  an 

expense  to  the  ship."    The  ship  proceeded  toCsl 

cutta  and  took  in  her  cargo.    The  master  drew  an 

sent  bills  of  lading  to  the  merchant,  which  the  merduz 

received,  and  which  stated  that  freight  was  to  bei 

per  charter-party,  but  which  contained  the  followin 

stipulation  as  to  the  delivery  of  the  cargo:  '^1 

be  taken  from  the  ship's  tackle  at  the  risk  an 

expense  of  the  consignees  and  a  receipt  to  be  grantc 

on  board."    The  ship  delivered  part  of  her  cargo  1 

Colombo,  and  then  proceeded  to  Galle,  by  instruction 

to  deliver  the  residue.    Various  quarrels  took  pbu 

between  the  parties,  into  which  it  is  unnecessai 

to  enter;  but  at  last,  after  some  carg^  had  bet 

delivered,  the  master  required  the  merchant  to  p 

daily  the  freight  for  the  amount  of  cargo  deliyesN 

each  day  over  the  ship's  side  into  the  merchant 

boats,  and  refused  to  deliver  more  cargo  on  the  me 

chant's  refusing  to  pay  on  delivery  as  requii^  TI 

question  is,  was  the  master  justified  in  such,  requii 

ment  and  refusal?  and  we  think  that  he  was.    Ai 

general  principle,  when  there  is  no  express  atipol 

tion  as  to  the  time  and  manner  of  payment 

freight,  the  master  is  not  bound  to  part  with  t' 

goods  until  his  freight  is  paid.    This  is  expross 

laid  down  in  Abbott  on  Shipping,  thehig^iestaiilli 

rity  on  the  subject,  and  the  same  doctrine  ii  la 

I  doim  m  ^fjeAia.^  \b&  \ua^  highest  authofilTV  Kw 
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Commentaries,  toI.  iii.  p.  308. 


u.  p.  r.i9.    It  was  urged  on  be- 
bftlf  of  the  merchant  m  this  case,  that  where  the 
time  and  mode  of  pajdng  freight  are  left  uncertain 
\if  the  contract,  the  custom  of  the  port  of  delivery 
u  to  preyail ;  and  some  evidence,  though  very  feeble, 
¥t8  given,  that  it  is  not  usual  at  Galle  to  pay  freight 
till  the  whole  cargo  is  brought  on  shore.    Smith's 
Mercantile  Law  was  cited  on  this  point.    Ills  words 
are:  ^The  manner  of  delivering  up  the  goods,  and 
couequcntly  the  period  at  which  the  master  ceases 
to  be  responsible  for  them,  depends,  in  the  absence 
of  agreement,  on  the  custom  of  the  place.'*    Mr. 
SmiUi  cites  a  case  from  Espinasse  which  by  no 
meana  bears  out  his  text ;  but  even  if  it  did,  that 
text  has  no  ax>plication  here.     In  this  case  the 
charter-party  provides   that  **the  cargo  is  to  be 
taken  alongside,  and  to  be  taken  from  the  ship's 
tackle  at  the  port  of  discharge  free  of  risk  and  ex- 
pense to  the  ship,"  and  the  bills  of  lading  provide 
that "  the  cargo  is  to  be  taken  from  the  ship's  tackle 
at  the  risk  and  expense  of  the  consignee,  and  a 
receipt  to  be  granted  on  board."    It  is  further  in 
eiidence,  that  an  agent  of  the  merchant  was  on 
board  of  the  vessel  during  the  days  on  which  deli- 
Terv  went  on,  and  that  he  gave  receipts,  though  the 
fcnn  of  those  receipts  does  not  appear  on  the  face  of 
the  proceedings  before  us.    We  think  it  clear  that 
in  this  case  it  was  intended  that  the  master  should 
detirer,  and  the  merchant  receive,  at   the   ship's 
aide;  ^t  on  such  delivery  and  receipt  the  master 
ceaied  to  be  responsible  for  the  goods,  and  also 
celled  to  have  any  lien  on  the  goods.    It  is  clear 
oaaU  inthority  and  common  sense  that  he  had  a 
lif^  to  be  paid  before  he  gave  up  his  lien.    It  has 
weaiiid  on  the  other  side,  that  it  was  impossible 
to  tte  merchant  to  examine  the  condition  and 
veigkt  of  the  bags  of  rice  as  they  came  out  of  the 
•hipt  No  evidence  was  given  of  this.    The  contrary 
voold  appear  to  have  been  the  case,  from  the  fact 
of  the  merchant  having  for  several  days  before  the 
^inrel  sent  his  agent  on  board  to  superintend  the 
j^rerj  and  acceptance  of  the  cargo  from  the  ship 
into  the  boats.    And  even  if  there  had  been  any 
<iifflcalty  of  the  kind,  it  was  one  which  the  merchant 
Ivoogfat  upon  himself  by  the  mode  in  which  he  con- 
tncted.    As  we  hold  that  the  merchant's  refusal  to 
pay  freight  on  delivery  was  wrongful,  we  must  hold 
that  hia  omission  to  unload  and  receive  the  cargo  on 
the  proper  terms  was  wrongful  also,  and  that  the 
pvt  of  the  judgment  which  fixes  him  with  demur- 
nge  is  correct.    Objection  has  been  made  to  that 
pirtof  the  judgment  wluch  gives  interest  on  the 
demumge,  and  it  is  urged  that  demurrage  is  in 
the  nature  of  damages,  so  that  interest  is  not  to  be 
Kiren  on  it    We  think  that  this  objection  is  well 
foonded.    The  verdict  in  the  case  of  Jiose  v.  Black 
ii  therefore  to  be  reduced  by  the  disallowing  interest 
on  the  demurrage.      In  other  respects  the  judg- 
iwnts  of  the  district   court    in    both   cases  are 
aflrmed. 

Macnamara  (with  him  Denman,  Q.  C),  for  the  app., 
contended  that  the  judgment  was  against  the  true 
construction  and  against  evidence.    It  could  never 
hame  been  intended  by  the  charter-party  that  the 
rice  should  be  weighed  on  board  ship,  for  such  a 
coarse  would  be  inconvenient  and  impracticable.   It 
nmst  have  been  intended  that  the  cargo  should  be 
taken  from  the  ship  at  the  risk  and  expense  of  the 
W.,  but  that  the  owner  should  be  allowed  a  conve- 
mint  time  to  ascertain  the  quantity  before  payment. 
Hie  custom  of  ihe  port  was  in  favour  of  this  con- 
struction.   The  master^s  lien  might  have  been  pre- 
served bj  landing  and  warehousing  the  goods  till  the 
lien  was  Mtiiiled. 

MtMiakj  Q.C.  and  Brmm,  for  the  lesp^  were  not 


Sir  J.  Coleridge. — ^This  case  has  been  extremely 
well  argued,  and  almost  everything  that  could  have 
been  said  in  favour  of  the  app.  has  been  brought 
before  us  by  Mr.  Macnamara.  But  after  all  this  has 
been  heard,  including  the  evidence  as  to  the  custom 
of  the  port,  it  certainly  is  not  difficult  to  come  to  a 
conclusion.  Their  Lordships  are  of  opinion  that  the 
judgment  of  the  C.  J.  was  founded  on  the  right 
ground — the  construction  of  the  contract  between 
the  parties.  The  view  taken  by  the  C.  J.  was,  that 
as  the  goods  were  to  be  discharged  at  the  ship's  side, 
their  delivery  was  to  entitle  the  master  to  his  freight, 
and  to  take  from  him  his  lien.  In  that  view  we- 
concur.  This  being  so,  in  both  cases  we  must  affirm 
the  decision  of  the  Supreme  Court. 

Judgment  affirmed, 

App.'s  attorneys.  Chapman  and  Clarke, 
Kcsp.'s  attorneys,  CotteriU  and  Sons. 


Saturday,  July  23,  1864. 

(Present — ^The  Right  Hon.  Lord  Kinosdown,  Sir  E.. 
Ryan,  and  Sir  J.  Romillt,  M.R.) 

The  CiTT  OF  Carlisle. 

Ship —Collision — Admiralty  regulation  lights — Position 

of  lights. 

The  Admiralty  regulations  as  to  sailing  lights  do  not 
require  the  lights  to  he  fixed  in  any  particular  manner 
or  part  of  the  ship^  a/l  that  is  required  being  that  they 
sJiould  he  fairly  visible. 

Where^  therefore,  the  lights  of  a  brig  were  placed  ?«- 
board  and  not  on  tlie  outside,  and  only  six  feet  above 
deck: 

Held  (reversing  the  decree  of  the  Admiralty  Court"),  that 
the  tights  were  not  improperly  placed,  having  regard  to 
the  size  of  the  brig. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Admiralty  in  a  cause  of  damage,  promoted  by  the 
owners  of  ihe  brig  or  vessel  the  Thomas  Snook  SLgainBt 
the  owners  of  the  ship  City  of  Carlisle. 

The  cause  arose  out  of  a  collision  which  occurred 
between  the  two  vessels  on  the  30th  June  1862,  off 
Hastings. 

The  collision  happened  at  about  1.45  a.m.  of  the  said 
30th  June,  the  City  of  Carlisle  making  about  un- 
knots an  hour,  the  wind  being  from  the  west,  and^ 
the  weather  thick  and  dark  with  fine  drizzling  rain. 

The   City  of  Carlisle  had  her  proper  Admiralty 
regulation  lights  burning,  and  a  good  and  proper^ 
look-out  was  kept  on  board  her. 

The  Thomas  Snook  had  no  light  whatever  visible 
to  those  on  board  the  City  of  Carlisle,  and  when  seen 
bore  about  two  points  on  the  starboard  bow  of  the 
City  of  Carlisle,  and  distant  about  a  cable's  length 
only,  and  rapidly  approaching. 

On  account  of  the  close  proximity  of  the  Thomas 
Snook,  it  was  found  to  be  impossible  for  the  City  of 
Carlisle  to  avoid  her,  the  port  bow  of  the  Thomas 
Snook  coming  in  contact  with  the  starboard  bow  of 
the  City  of  Carlisle,  and  the  Thomas  Snook  shortly 
afterwards  sank. 

The  present  npps.  brought  an  action  in  the  court 
below  against  the  City  of  Carlisle  and  her  freight,  to 
recover  for  the  loss  of  the  Thomas  Snook  and  her- 
cargo. 

llie  cause  was  heard  on  the  20th  July  1863,  when 
the  learned  judge  of  the  court  below  was  assisted  by 
Capt.  William  Elisha  Fairer  and  Capt.  Mark  Currie 
Close,  two  of  the  elder  brethren  of  the  Trinity 
Corporation.  The  learned  judge  of  the  court  below 
came  to  the  conclusion  that  the  Thomas  Snook  ha^ 
not  complied  with  the  AdTmxsAX.^  T^^^o^ftXivcsnA  ^^.  >^!ife 
1st  Oct.  1B58  w\t\\  Teapect  to  awixtvi^Vi^'^  wA'Coa^ 
such  non-compUaxioe  coiitnJttuXw^  Vi  ^oa  «Jio»«5»>- 


Pwv.  Ca] 


lusrrmE  law  oaseb. 

Tub  CiTi  oi  Cuiliblb. 


\Tarr.  Co, 


And  he  proDonnced  agunst  the  duiuige  proceeded 
■for,  and  diaiDUsed  the  reap*,  and  their  bail  from  the 
'  auit,  but  made  do  order  aa  to  coita. 

The  (ollowing  obacrvatioai  irere  addiewed  to  the 
Tiinitj  Maatcn  bj 

X)r.  LuaHnfaTOK.-^^ieiitlemeQ, — If  yon  pleaae,  in 

'  the  GOniiderMioQ  of  thia  caae,  we  will  throw  airav 
all  that  which  ia  ImmaUrial  to  the  iiiue  on  vhit^ 

■the  ca»«  ia  put.  We  will  awume,  if  yon  pleaae,  that 
the  lightt  of  the  Ti^mias  SnooL  were  biiming,  and 
were  burning  well.  We  will  aaaume  that,  if  aproper 

'look-out  had  been  kept  on  board  the  Citgof  CarlUk, 
they  would  have  acen  theio  lights,  provided  they 
were  properly  placed,  and  burning.  We  will  assume 
these  two  matten,  and  the  single  qveation  for  your 

■consideration  will   be,  whether    these  lights   were 

,]»opcr]y  placed  in  compliance  with  the  direction* 
which  are  given  in  the  Admiralty  Regulationa. 
Now,  beyond  all  douiit  the  burden  of  proof  ia  upon 
those  who  allege  that  they  carried  the  lights.  There 
is  no  doubt  about  it  in  law,  nor  is  there  a  doubt 
•bout  it  in  common  sense,  because  of  caunc  those 
who  aie  on  boud  the  vessel  herself  must  be  able  to 
gire  the  best  evidence  of  what  was  the  state  of 
tilings  on  board  that  vessel,  and  those  who  never 
•aw  the  reisel  at  all  until  they  cauie  into  collision 
with  her  can  only  «ay  that  they  did  not  see  the 
lights.  The  burden  of  proof  is  thus  upon  those  who 
^ege    the    afflnnative    that    the  brig  had  at  tlio 

time  her  lights  properly  fixed  and  brightly  burning. 

-Our  sole  conaideration  ia,  were  they  properly  fixed  ? 


Carliift.    With  respect  to  the  evidence 

they  were  fixed,  it  is  principally  to  be  found  in  the 
evidence  of  the  carpenter,  a  person  of  the  name  of 
Morcombe.  Nowwidi  respect  to  ^e  regulations  them- 
-Belvei,  I  must  draw  your  attention  particalarly  to 
them.  "Allsea-goingsailingvessels,  when  underway 
or  being  towed,  shall,  between  sunset  and  sunrise, 
>«xhlbit  a  green  light  on  the  starboard  side  and  a  red 
flight  on  the  port  side  of  the  veasel."  Now  my 
understanding  of  these  directions  is,  not  that  there 
is  any  positive  order  that  the  lights  shall  be  fixed 
«n  the  actnal  sides  of  the  ship  itself,  but  that  the 
green  light  shaU  be  exhibited  on  the  right  hand  and 
:the  red  light  on  the  left  hand,  bo  as  to  be  visible,  as 
the  reKolation  goes  on  to  prescribe:  "And  such 
Ughta  shall  be  so  constmcCeil  as  to  be  visible  on  a 
-dark  night  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles,  and  shall  ^ow  an  nnifortn 
and  unbroken  light  over  an  arc  of  the  horizon  of 
ten  points  of  the  compass,  from  right  ahead  to  two 
points  abaft  the  beam  on  the  starbcnrd  and  on  the 
'port  sides  respectively."  Then  follow  further  direc- 
tions :  "  The  coloured  lighto  shall  be  fixed,  when- 
•ever  it  is  practicable,  so  as  to  exhibit  them  ;"  and 
"  when  the  coloured  lights  cannot  be  fixed,"  then 
■other  things  are  to  be  done.  Now  it  is  not  pre- 
'tended  on  the  present  occasion  that  the  state  of  the 
weather  was  such  aa  to  render  it  impracticable  to 
fix  the  lighta  as  directed  by  these  regiUationg,  but  it 
is  contended  that  they  were  so  fixed.  What,  then, 
i«  the  substance  of  these  directions  ?  It  is  that  the 
lights  shall  be  visible,  fairlv  visible,  as  described ; 
there  is  no  order  that  the  lighta  shall  be  fixed  in  any 
peculiar  manner,  or  in  any  particular  part  of  the 
:thip.  And  the  whole  question  for  you  it  this — 
whether,  taXing  the  description  of  the  manner  in 
which  those  lighta  were  Qxol,  collecting  it  from  the 
-evidence  as  far  as  you  poasibiy  can,  you  can  come 
-to  the  conclusion  that  they  were  so  fixed  as  to  be 
fairly  visible.  As  far  as  I  have  any  knowledge 
of  the  matter,  lights  are  in  some  ships  fixed 
in  one  way,  and  in  other  ships  they  are  fixed 
•in  another  way ;  but  what  the  regulation  requires 
A  ISAM  tbej'  tJall  be  fairly  i-iiiblc.  It  would  be 
*""'      ■*       «  to  read  the  evideace,  you  are  much 


better  judges  of  the  effect  of  It  than  I  am,  becansa 
you  know  from  experience  whether  the  statementa 
given  by  the  witnesses  are  such  aa  to  prove  to  yoqr 
satisfaction  that  the  lights  were  so  carried  aa  to  be 
falriy  visible  according  to  the  putpoae  of  the  regu- 
lation. I  need  hardly  tell  yon  that  if  the  lighta 
were  not  fixed  in  compliance,  in  fur  com^^aiice, 
with  the  regulation,  and  the  collision  waa  thereby 
in  part  occasioned,  then  the  statute  says  that  the 
owner  of  the  ship  so  in  default  cannot  recover.  We 
will  now  go  into  the  next  room. 


Dr.  LusuiROTON. — The  gentlemen  who  aaaist  me 
are  of  opinion  that  the  lifcbts  of  the  brig  were  not  so 
fixed  at  to  be  fairly  visible.  That  being  so,  there 
was  a  breach  of  the  Admiralty  regulation,  and  I  ain 
of  opinion  that  the  owners  of  the  Thoma*  Siaok 
cannot  recover  in  this  suit-  I  do  not,  however,  give 
costs,  because  we  consider  the  Cttg  of  CarUtk  was 
much  to  blame. 

Dr.  Dtane. — Then  the  court  considers  that  the 
position  of  the  lights  contributed  to  the  collision. 

Dr.  LctRiHGtov. — Yes  (  but  I  do  not  give  coati, 
because  the  Cici/  of  CarliMie  waa  grossly  negligent. 
They  had  only  one  look-out,  when  they  ought  to 


The  itueen'i  Adcoeate  (Phillimore)  and  Dt.  Deatt, 

for  the  apps.,  contended  tliat  the  lights  of  the  brig 
were  fsirly  visible,  and  their  position  did  not  lead  to 
the  collision,  nor  was  any  negligence  attributable  to 


complied  with  the  Admiralty  regulation  aa  to  aailing 
lights ;  that  therefore  a  presumption  arose  that  she 
had  caused  or  contributed  to  the  collision. 

Cur.  adv.  valL 
Lord  KniGSDOwy. — In  this  case,  at  about  a 
quarter  before  two  o'clock  on  the  morning  of  the 
80th  June  ltt62,  the  brig  Tkamia  SnoaL,  the  property 
of  the  apps.,  was  run  into  and  sunk  by  the  barqaa 
Citf  of  Carliile,  the  property  of  the  respa.  Tie 
evidence  in  the  cause  established  that  the  Admiralty 
regulation  lights  of  the  brig  were  burning  brightly. 
The  question  on  the  appeal  is,  whether  the  lights 
were  fixed  in  a  place  which  complied  with  ths 
regulations ;  or,  to  use  the  words  of  the  learned 
judge  of  the  Admiralty  Court,  whether  they  wer« 
"  so  fixed  as  to  be  fairly  viublc."  The  gentlemen 
who  aasifled  the  judge  of  the  Admiralty  Court  wen 
of  opinion  that  they  were  not  so  fixed,  and  in  con- 
sequence the  court  determined  thnt  Uie  owner*  d 
the  brig  could  not  recover ;  but,  as  they  were  also  ol 
opinion  that  the  Citg  of  Carlisle  was  grossly  negligent 
and  much  to  blame,  no  costa  were  given  to  tht 
resps.  The  learned  judge  of  the  Admiralty  Court 
in  his  judgment  in  the  court  below,  stated  hii 
understanding  of  the  regulations  to  be,  not  thai 
there  is  any  positive  order  that  the  lights  ahall  b 
fixed  on  the  actual  sides  of  the  ship  itself,  but  thai 
the  green  light  shall  be  exhibited  on  the  right  hand 
and  the  red  light  on  the  left  hand,  to  as  to  bi 
visible."  He  also  stated  that  the  substance  of  thi 
regulation  is,  "  that  the  lights  shall  be  fairly  visibh 
as  described.  There  is  no  order  that  the  lights  thai 
be  fixed  in  any  peculiar  manner,  or  in  any  particulai 
part  of  the  ship."  And  the  whole  question  ii 
whether,  taking  the  description  of  the  manner  ii 
winch  these  lighta  in  the  present  case  wm  fixed 
they  were  so  fixed  as  to  be  furly  visible.  Witl 
these  obterta&iQt  Qvoi  \/nbhi^  cancni  toXirtlj 
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They  have,  in  consequence,  carefully  examined  the  In  this  state  of  circumstances,  the  nautical  gentle- 
eiidence  for  the  purpose  of  arriying  at  the  means  of  men  who  assist  their  Lordships  are  of  opinion  that, 
giring  a  conect  answer  to  the  question  so  put.  the  position  in  which  the  lights  were  placed  was  a 
There    is    no    dispute    about    the   place   where  lit  and  proper  place  for  them,  having  regard  to  the 
the  lights  were  fixed.     There  was   on  the  deck  size  of  the  vessel.    They  are  also  of  opinion,  having 
d  the  brig,  just  behind  the  foremast  and  nearly  regard  to  the  fact  that  the  vessel  was  lying  over 
tOQchiog    it,     a    galley,     the    length    of    which  considerablj  on  the  port  side,  that  if  the  lights  had 
vas  about  six  or  seven  feet.    It  was  about  six  feet  been  fixed  in  the  usual  place,  that  is,  on  the  top  of 
high,  and  about  seven  feet  broad.    The  lights  were  the  bulwarks,  the  red  light  on  the  port  side  would 
])liiced  on  the  top  of  this  galley,  about  six  inches  have  been  obscured  by  the  spray,  and  would  have 
from  the  outer  edge  of  it,  and  about  three  feet  been  less  fairly  visible  than  on  the  top  of  the  galley;, 
behind  the  foremast.    At  the  time  when  the  colli-  and  that  if  a  proper  look-out  had  been  kept  on 
rioQ  took  place  the  brig  was  close  hauled  on  the  board   the    barque,     the    red   light    would  have- 
itarboard  tack,  heading  south  south-west,  and  pro-  been  seen  in  sufficient  time  to  avoid  a  collision, 
ceeding  at  the  rate  of  5^  knots  an  hour,  with  the  Their  Lordships  concur  in  the  opinion  expressed  by 
vind  in  the  west  blowing  a  fresh  breeze.    The  City  the  learned  Judge  of   the  Admiralty  Court,  that 
^  Cartisle   was   close  hauled  on   the   port   taclc,  there  was  gross  negligence  on  the  part  of  the  City 
beading    about    north    north-west,    and    making  of  Carlisle,    The  persons  on  board  that  vessel  were 
aboat  ^  knots  an  hour.    The  vessels  were  there-  engaged  in  furling  the  foretop-gallant-sail ;  there 
fore  approaching  at  the  rate  of  eleven  knots  an  was  but  one  man  on  the  look-out,  and  little  atten- 
boor.     The  City  of  Carlisle  struck  the  brig  just  tion  seems  to  have  been  paid  to  anything  except 
before  the  fore-rigging  on  the  port  side,  cutting  what  the  men  aloft  were  engaged  in.     The  brig 
right  into  her,  when  she  filled  rapidly,  and  went  seems  to  have  been  seen  and  reported  simultaneously 
down  with  the  master,  steward  and  one   of   the  from  aloft  and  by  the  man  on  the  look-out,  but  not 
crew,  the  mate  and  eight  of  the  crew  having  just  in  sufficient  time  to  avoid  the  collision.    Their  Lord- 
time  to  save  their  lives  by  getting  on  boai^  the  ships,  after  reading  the  evidence  and  considering  the- 
baiqne,  who  thereupon   returned  to   London   for  matter  with  the  nautical  gentlemen  who  assist  them, 
repaire,  and  afterwanls  proceeding  on  her  voyage  to  have  come  to  the  conclusion  that  the  lights  were  not 
Bombay.    There  is  no  question  but  that  it  was  the  improperly  placed,  having  regard  to  the  size  of  the 
duty  of  the  City  of  Carlisle^  who  was  on  the  port  brig ;  that  they  were  placed  in  a  position  in  M-hich 
tack,  to  give  way,  and  if  therefore  the  lights  of  the  they  were  fairly  visible,  and  in  fair  compliance  with> 
brig  were  properly  placed  so  as  to  be  fairly  visible,  the  regulation.   Their  Lordships  are  of  opinion  that, 
the  collision  must  be  attributed  solely  to  the  negli-  if  a  proper  look-out  had  been  kept  on  board  the  City 
fOMe  of  the  barque.    The  objections  made  by  the  of  Carlisle  the  collision  would  have  been  av^dc<1,  and 
vap.  to  the  place  where  the  Ughts  were  placed  on  that  that  vessel  was  the  sole  cause  of  the  collision, 
bond  the  brig  resolve  themselves  principally  into  Their  Lordships  will,  therefore,  humbly  advise  Her 
fioi.  that  they  were  placed  on  board,  and  not  on  the  Majesty  that  the  decision  of  the  Court  of  Admiralty 
oitade  of  the  vessel,  and  that  by  reason  thereof  be  reversed,  and  that  the  resps.  be  condemned  in 
they  were  not,  as  the  resps.  contend,  fairly  visible,  damages  and  costs. 

The  breadth  of  the  brig  at  this  spot  is  not  very  Decree  reversed, 

•ccnrately  ascertained,  it  was  not  measured.   More-  Apps.*  proctors.  Brooks  and  Dubois, 

€ombe,  the  carpenter,  supposes  it  to  have   been  Resps.'  proctors,  Clarkson,  Son  and  Cooper. 
iboot  26  feet.  Of  the  other  witnesses  Richard  Swift, 

the  mate,  supposes  it  to  have  been   18  or  20  feet ;  

Matflon  supposes  it  to  have  been  from  18  to  21  feet. 

'Their  Lordships  are  informed  by  the  nautical  gentle-  (Present— The  Right  Hon.  Lord  Crakworth,  Sir 

men  who  assist  them,  that  having  regard   to  the  E.  Ryan  and  Sir  J.  T.  Coleridge.) 

«ia  of  the  brig,  which  was  249  tons,  it  is  probable  rp^^  Smyrna 

tbe  breadth  of  the  brig  at  this  spot  where  the  lights 

sre  fixed  did  not  exceed  20  feet.    If  this  be  so,  the  Ship — Collision — Commission  to    clear  the  mouths   of 

diitance  from  each  light  to  the  side  of  the  vessel  of  Danube — Regulations  as  to  navigation — Negligence 

wag  about  seven  feet.     The  lights  were  properly  — Steamers  in  rivers, 

«cwed,  so  that  only  one  Ught  could  be  seen  at  the  ^Tis  Treaty  of  Paris  1856,  after  putting  the  Danube  asr 

•^time,  untess  by  a  vessel  exactly  ahead.    The  ^^  ^naiigation  an  the  Lne  footing  as  other  great 

vT^  J?"  Jf*'  *?^  ''^J''?  '°  m"^"*  ""^  ^^T  European  rivers  were  put  by  thi  Confess  of  Viima, 

l^bte.    The  dimensions  of  the  foresail  are  g^^^^^  '^^^     a     Etiripean     commiisim,     consisting 

S^''"§7'  7^  "^®  '*i**  r**,^^  ^^*  o/"**"*?  of  delegates  from  eaT country,    to    ^ecute  wor£s 

S    ^    ^f^.  ""^.n**"/  *^?^.'    t""^  A^J^\  tLloiv  Isatcha,  to  clear  the  mJths  of  the   Danube, 

^0*.  J^iL^*^"*^;.  *^i?  ^^!^l  ""f  *^^u  V*  ^^M  Iceepingthe  river  cliwr     This  LnmissiL  was  expected 

♦«  r^*^'^*^®^^^/^"/^?''^®'^^''/*]'®^'^^  ^0^  in  two  years,  when  ape^manent  nverain  com- 

t  ^u  A^^  7**  f,^?*  *^*u  ^*  T^'^Jt  ^^*'    ^^  "«>«o»  "'fl*  io  regulate  the  Jvigation  of  the  river  : 

Rig  had  two  foresails,  but  their  Lordships  consider  ^                    f  > 

it  to  be  proved  that  the  foresail  the  dimensions  of  ^^  ^«  European  commission  had  no  power  to  issue 

»hich  are  given  by  Isemonger,  was  the  foresail  set  provisional  regulations  as  to  the  navigation  ofsteamers^ 

«t  the  time  of  collision.    It  was  made  to  be  used  in  »«  ^«  ^^^^  • 

^g  out  of  the  Channel,  and  Isemonger  saw  it  Jjeld,  further,    that  such  regulations    were  not  valid 

bent  on  the  day  before  the  vessel  went  out  of  dock  merely  because  Turkey  was  one  of  the  powers  repre- 

on  her  last  voyage.    If  this  be  correct,  it  establishes  sented,  and  the  river  traversed  the  state  of  Turkey. 

that  the  sail  could  not  have  interfered  materially  rm          .                  j        -         -^i       ^ 

with  the  lights,  which  were  only  6  feet  above  the  "^'^  «  '^'"^f  «'^'^!  «  "^Y  f  ^  «  fj"^^  ^^^.^ 

decks,  wWll  the  foot  of  the  sail  was  from  lU  to  co^nmonjymdence  requires  that  she  should  place  herself 

12  feet  above  the  deck,  and  therefore  from  d  to  out  of  the  strength  of  the  current,  so  as  to  aUowfull 

€  feet  above  the  lighto.    The  only  material  wldi-  *^'«^  ^^  ^^  descending  vessels. 

tionai  circiimstanoe  to  be  noticed  is,  that  the  brig  This  was  an  appeal  from  a  decision  of  the  Su- 


lying  over  on  the  port  side,  about  three  strakes    preme  Consular  Court  at  Couataivtmo^V^«dSSL\TQ\NN%^ 
tram  an  crren  keel,  and  the  height  of  the  bulwarks    judgment  oi  the  CohbeuVsix  ^\al  «\.  ^^«\aXi.^  ve^^  ^i^:^ 
ab9^  the  daptk  irere  frtm  three  feet  to  four  feet,    by  the  apps.  the  Ixxi^iibX  1dJ(>^^  ^^^Tdk»^^\>^ 
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InaQ  Steam  Navigation  Company,  against  the  reaps, 
the  Oreek  and  Oriental  Steam  Navigation  Company, 
to  recover  damage  for  a  collision  between  the 
steamers  Mars  and  Smifrnoj  their  respective  pro- 
perties. 

The  pits,  put  in  evidence,  subject  to  objection  by 
the  defts.,  certain  regulations,  dated  the  27th  June 
1860,  made  by  the  European  Commission  of  the 
Danube,  appointed  under  the  IGth  article  of  the 
Treaty  of  Paris  of  1856,  buthiot  by  the  Riverain  Com- 
mission, which,  by  the  17th  article  of  the  treaty,  is 
-empowered  to  make  regulations  for  the  navigation 
of  the  Danube. 

The  European  Commission  consisted  of  commis- 
sioners from  Great  Britain,  Austria,  France,  Prussia, 
Russia,  Sardinia  and  Turkey  (but  Bavaria,  Wurtem- 
burg  and  the  Danubian  Principalities  were  not  repre- 
sented on  that  commission);  and,  according  to  the 
provisions  of  the  Treaty  of  Paris,  the  Riverain  Com- 
mission, which  was  to  be  a  permanent  body,  should 
consist  of  the  delegates  of  Austria,  Bavaria,  Turkey 
.and  Wurtemburg,  together  with  commissioners 
from  the  three  Danubian  Principalities  approved  of 
by  the  Porte. 

The  pits,  further  proved  that  the  foregoing  regu- 
lations of   the  27th  June  1860  were  published  at 
Sulina  on  the  24th  Aug.  I860,  but  no  evidence  was 
.given  of  any  publication  at  the  other  places  men- 
tioned in  the  44th  article  of  the  Treaty  of  Paris. 

It  was  proved  that  at  the  time  of  the  collision  the 
master  and  pilot  of  the  Smtfma  were  not  aware  of 
the  so-called  regulations  of  the  European  Commis- 
sion ;  and  it  was  further  proved  that  such  regulations 
were  not  gcner^y  known  to  the  Danube  pilots. 

The  defts.  put  in  evidence  the  Treaty  of  Paris  of 
1856. 

The  Consular  Court,  on  the  dOth  Sept.  1861,  decided 
in  favour  of  the  defts.,  the  Smyrna^  giving  credit  to 
her  statements,  and  holding  that  the  regulations  of 
the  European  Commission  were  ultra  viresy  and  not 
binding. 

The  Supreme  Consular  Court,  on  appeal,  affirmed 
the  judgment  on  the  same  grounds,  and  adding  the 
further  ground  that  even  if  the  regulations  of  the 
European  Commission  were  valid,  yet  they  had  not 
been  duly  published.  The  Mars  appealed  from  that 
judgment. 

The  Attorney- Generai  (Palmer),  BoviUy  Q.C.,  and 
Archibald,  for  the  apps.,  contended  that  at  the  time 
•of  the  collision  the  regulations  laid  down  by  the 
European  Commission  were  binding  on  all  persons 
navigating  the  Danube,  and  by  the  7th  regulation 
the  resps.  were  to  blame ;  moreover,  they  were,  in- 
pendcntly  of  those  regulations,  guilty  of  negligence. 

Lusk,  Q.C.  and  Honyman,  for  the  resps.,  contended 
.that  the  commission  had  not  power  to  make  the 
regulations  in  question,  nor  were  the  regulations 
properly  published  ;  and  even  if  they  were  binding 
there  was  no  negligence  in  the  resps. 

Cur,  adv.  vult. 

Lord  Cranworth. — Both  the  parties  in  this  ap- 
"peal  were  owners  of  steam-vessels  navigating  the 
Danube.  The  name  of  apps.'  vessel  was  the  Mars ; 
that  of  the  resps.  the  Smyrna.  On  the  6th  Nov. 
1860  the  Mars  was  coming  empty,  or  nearly  empty, 
•down  the  river,  and  the  Smyrna  was  ascending  it 
with  a  cargo,  besides  two  vessels  which  she  had  in 
tow,  one  an  English  brig  lashed  to  her  port  side,  the 
other  an  Austrian  vessel  towed  astern.  At  about 
twelve  miles  above  the  Sulina  mouth  of  the  Danube 
the  river  in  its  descent  makes  a  sudden  bend  or 
«weep  to  the  right,  at  nearly  a  right  angle ;  concave, 
therefore,  on  the  left,  or,  as  it  is  designated,  the 
UtisaiMB  Bide  of  the  nver,  and  convex  on  the  right  or 
Turkish  Bide.  The  reach  for  some  miles  above  this 
^jod  ia  called  the  T&yoUl  di  Ciamburhi,  that  below 
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it  the  Tavola  di  Greco.  On  the  6th  Nov.  1860,  t 
about  half -past  six  p.m.,  it*  bdng  then  calm  an 
moonlight,  the  Mars  descending  Uie  river  and  tb 
Smyrna  ascending  it,  came  into  violent  collision  dm 
to  the  Turkish  side  in  the  TavoU  di  Greco,  a  littb 
below  the  point  where  the  river  makes  its  bend 
The  result  was  very  disastrous.  The  Mars  wu 
nearly  cut  in  two  by  the  stem  of  the  Smyrna,  and  Ai 
almost  immediately  sank.  On  the  2dra  Jan.  1861 
the  apps.  presented  their  petition  to  the  Consnlir 
Court  at  Galatz,  alleging  that  their  vessel  had  been 
destroyed  owing  to  the  fault  of  the  Smyrna^  lod 
praying  the  court  to  condenm  the  owner  of  Uie 
Smyrna  to  pay  them  a  large  sum,  exceeding  42,000 
Austrian  ducats,  by  way  of  compensation  for  the 
loss  they  had  sustained.  The  admission  of  this 
petition  was  opposed  by  the  resps. ;  but,  oq 
hearing  arguments  on  behalf  of  each  party,  the 
Consular  Court  admitted  the  petitions,  and  oa 
the  17th  Sept.  1861  declared  that  the  istue 
to  be  tried  was,  whether  the  collision  was  caused  hj 
the  fault  or  neglect  of  the  Smymoy  and  to  this  issiie 
the  parties  agreed.  The  court  then  immediately 
proceeded  to  the  trial  of  this  issue,  which  lasted 
many  days,  and  on  the  dOth  Sept.  1851  the  Court 
pronounced  its  judgment  in  favour  of  the  r^ps^ 
*^  being  of  opinion  and  deciding  that  the  colliacHi 
between  the  steamers  Smyrna  and  Mars  was  nol 
caused  by  the  fault  or  negligence  of  the  Smyrna.' 
At  the  trial  the  captains  and  many  of  the  crews  oj 
both  vessels  were  examined,  as  well  as  several  pilot 
and  other  persons  who  were  considered  qualified  U 
throw  light  on  the  subject,  and  much  documentar] 
evidence,  including,  among  other  things,  the  Genen 
Treaty  of  Peace  signed  at  Paris  om  the  SOth  Msid 
1856,  and  also  certain  provisional  regulations  fa 
the  navigation  of  the  Danube  between  Isatcha  aw 
Sulina,  made  by  a  commission  appointed  under  the  pra 
visions  of  that  treaty  of  peace,  for  clearing  the  moatl 
of  the  Danube  from  sand  and  other  impedimenti 
The  Consular  Court  refused  to  attribute  any  bindini 
force  to  these  regulations,  and  gave  its  judgment  oi 
the  merits  of  the  case  as  if  no  such  regulations  hs4 
ever  been  made.  The  apps.  were  dissatisfied  wit! 
this  decision,  and  appealed  from  it  to  the  Suprem 
Consular  Court  at  Constantinople,  where  the  casi 
was  argued  by  the  learned  counsd  on  both  sides 
The  appeal  failed;  the  Supreme  Consular  Cour 
having  concurred  with  the  court  at  Galatz,  both  a 
to  the  invalidity  of  the  new  regulations  and  as  U 
the  merits  of  the  case.  From  the  latter  decision  th 
owners  of  the  Mars  appealed  to  Her  Majesty,  an 
the  appeal  was  heard  at  great  length  before  th 
JudiciiU  Committee  on  the  23rd  and  24th  June  last 
and  their  Lordships  are  now  prepared  to  state  tb 
conclusions  at  which  they  have  arrived.  The  firs 
point  to  be  considered  is,  whether  the  apps.  sure  rigli 
in  their  contention  as  to  the  effect  of  theregolatioD 
made  on  the  27th  June  1860  as  to  the  navigsoion  c 
the  Danube  between  Isatcha  and  Sulina.  They  cob 
tend  that  under  the  General  Treaty  of  Peace  of  18o< 
these  regulations  had  the  binding  force  of  law  on  a 
vessels  navigating  this  part  of  the  Danube.  Whethc 
they  are  warranted  in  so  contending  depends  on  tb 
effect  of  the  1 5th  and  following  articles  of  the  treaty  < 
jieace.  The  15th  article  begins  by  putting  the  D«nal 
with  respect  to  the  rights  of  persons  using  it  f< 
purposes  of  navigation,  in  the  same  category  as  thi 
in  which  the  other  great  European  rivers  separatir 
or  traversing  different  states  were  placed  by  tl 
Congress  of  Vienna.  And  then,  it  provides  that  i 
navigation  shall  be  subject  to  no  impedimeni  < 
charge  not  thereinafter  provided  for,  and  thattl 
regulations  of  police  and  quarantine  to  be  eat^Ushf 
for  the  safety  of  the  states  separated  or  traverse 
by  that  river,  shall  be  so  framed  as  to  facilitale  tl 
passa^  vii  \Q%«itl9.  The  general  objects  of  tf 
\>axlVe«  to  \\ve  Uv^vxX^*  ()l  \)«ai^\kacs\n%  Xsma.  thus  lai 
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^owD,  the  16th  article  provideB  that  a  commission, 
in  which  Great  Britain,  Austria,  France,  Prussia, 
Buna,  Sardinia  and  Turkey,  should  each  be  repre- 
lented   by  one   delegate,    should    be    charged  to 
designate  and  cause  to  be  executed  below  Isatcha 
flie  works  necessary  to  clear  the  mouths  of  the 
Dtnube,  as  well  as  the  neighbouring  parts  of  the 
«•,  from  sands  and  other  impediments ;  and  power 
vu  giTen  to  them  to  establish  fixed  duties  to  be 
kiTied  in  order  to  cover  the  expenses  of  the  works 
41  well  as  of  the  establishment  intended  to  secure 
sad  facilitate  the  navigation  at  the  mouths  of  the 
Dmabe.    This  commission,  called  in  the  treaty  the 
Eoropean  Commission,   was  to  be  temporary,  the 
■object  being  that  it  should  endure  only  so  long  as 
the  works  with  the  execution  of   which  it   was 
•duiged  were  in  progress;    but   the    17tii  article 
inmdes   for   the   establishment  of  another  com- 
BUBiion,  called  the  River  or  Riverain  Commission, 
which  was  to  be  permanent,  its  duties  being,  first, 
4o  prepare   regulations   of   navigation   and   river 
potice;  secondly,  to  remove  all  impediments  which 
prevented  the  i^>plication  to  the  Danube  of  the 
■ammgements  of  the  Treaty  of  Vienna ;  thirdly,  to 
Oder  and  execute  all  necessary  works  through  the 
irhole  course  of  the  river ;  and  fourthly,  after  the 
^inoliition  of  the  European  commission,  to  see  to 
^maintaining  of  the  mouths  of  the  Danube  in  a 
niTigable  state.    The  commissioners,  who  were  to 
«QBititate   this   permanent   commission,    were   to 
^coBiist  of  delegates,  not  like   the  European  Com- 
viMioD,  from    the   great   European   powers,  but 
ton  the  states  traversed  by  or  bordering  on  the 
Aver  ibng   its    whole   line.      Austria,    Turkey, 
Bunia  and  Wurtemberg  were  each  to  send  one 
^degMe,   and   there    were   to   be   commissioners 
fm  the   three  Danubian    Principalities,    to   be 
mnni,  however,  by  the  Porte.    The  18th  article, 
dkt  stating  that  it  was  understood  that  in  two 
J^BOitbe  European  Commission  would   have  com- 
peted its  task,  and  the  River  Commission  would 
BiTe  finished  its  duties  under  the  first  and  second 
kads  mentioned   in  the  17th  article,  proceeds  to 
'dedare  that  the  parties  to  the  treaty  would,  after 
hsTing  been  informed  of  that  fact,  pronounce  the 
*^noliitionof  the  European  Commission,  from  which 
time  the  permanent  River  Commission  should  enjoy 
the  same  powers  with  which  the  European  Com- 
ttisiion  had  been,  up  to  that  time,  invested.     It 
^J  be   collected   from    the   evidence    that   the 
Bttropean  Commission  was  duly  constituted ;    but 
there  is  nothing  to  show  what  works  it  executed 
voder  the  powers  conferred  on  it  by  article  IG  of 
the  treaty.    On  the  27th  June  1860  the  European 
"Commiaaion  issued  a  document  entitled,  accoiding 
to  the  Engliah  translation  of   it  published  after- 
viids  in    the  London    Gaxette  of   the   10th  May 
1^1,  *'Plroviaional  Regulations  for  the  Police  of  the 
^arigation  on  the  Lower  Danube  between  Isatcha 
sad  Solina,"  in  which  part  of  the  river  it  may  be 
obienred  both  the  Tavola  di  Ciamburla  and  the 
^ola  di  Greco  are  situated.    These  regulations 
v^  forty-five  in  number,  and  the  seventh  is  in 
theie  words :— "  Article  7th.    When    two   steara- 
^ttiela,  or  two  sailing  vessels,  sailing  with  a  favour- 
-*Me  wind,   meet   whilst   proceeding  in   different 
<)irectionB,  the  one  ascending  stream    must  steer 
towards  the  left  bank,  and  the  vessel  descending 
towirds  the  right  bank.    Any  captain  or  master 
IveaUng  theae  regulations  will  be  absolutely  re- 
sponsible for  all  accidents  which  may  result.    He  is 
iNmnd  betides  to  give  the  signals  prescribed  by 
ttttdea  8  and  9  following."    The  apps.  contend  that 
this  r^gttIatio&  was  binding  on  the  &nifma ;  that  in 
Moending  the  river  she  ought  therefore  to  have  kept 
op  the  left  or  Russian  side  of  the  river ;  that  she 
-did  not  do  so^  bu^  on  ihe  contrarj-f  crossed  over  to 
■the  tif^t  or  Turkish  aide;  aad  so  that  the  collision 


was  wholly  attributable  to  her  neglect  in  not 
attending  to  the  new  regulation.  The  force  of  this 
argument  depends  on  the  question  whether  the 
European  Commission  had  authority  to  make  this 
regulation;  and  wc  are  clearly  of  opinion  that  it 
had  not.  No  functions  were  confided  to  that  com- 
mission, except  those  of  designating  and  causing  to 
be  executed  the  works  below  Isatcha  necessary  for 
clearing  the  months  of  the  Danube  and  the  neigh- 
bouring parts  of  the  sea,  and  it  is  impossible  to 
bring  these  provisionfd  regulations  within  the  scopo 
of  those  functions.  It  was  indeed  argued  that  the 
mode  in  which  vessels  should  navigate  the  river, 
where  works  were  in  progress,  might  be  very  im- 
portant with  reference  to  the  due  carrying  on  of 
those  works,  and  that  the  commissioners  must 
therefore,  by  necessary  implication,  be  considered 
to  have  authority  to  prescribe  such  regulations  aa 
might  assist  them  in  the  discharge  of  their  proper 
duties.  It  is  not  necessary  to  consider  how  far  this 
argimient  is  sound,  for  there  was  no  evidence  as  to 
any  works  being  in  progress  to  which  the  regula- 
tions promulgated  would  apply ;  and  indeed,  looking 
to  the  whole  document,  it  was  plainly  intended  to 
have  reference  to  the  general  convenience  of  vessels 
navigating  the  Danube  between  the  sea  and  Isat- 
cha, and  not  to  any  special  provisions  rendered  ne- 
cessary by  works  then  m  progress.  It  is  true  that 
the  regulations  are  described  as  '*  provisional,"  but 
that  evidently  had  reference,  not  to  any  temporary 
circumstance  connected  with  the  clearing  of  the 
river's  mouth,  but  to  the  fact  that  no  such 
regulations  had  yet  been  made  by  the  Rive- 
rain Commission.  The  European  Commissioners 
probably  felt  ithat  such  a  code  as  they  pro- 
mulgated would  confer  a  great  benefit  on  per- 
sons navigating  the  Danube.  Whether  this  were 
so  is  a  point  on  which  we  have  no  means  of  forming 
an  opinion.  AH  we  can  say  is,  that  they  certainly 
had  no  authority  to  issue  such  a  code,  and  the 
regulations  are  therefore  void.  It  was  next  con- 
tended that,  even  if  the  commissioners  as  a  body  had 
no  power  to  make  these  regulations,  yet  that  inas- 
mudi  as  Turkey  was  represented  in  the  com- 
mission, the  regulation  would  have  validity  as 
emanating  from  the  sovereign  of  the  state  traversed 
by  the  river.  To  this  reasoning,  however,  we  cannot 
accede.  Turkey  concurred  with  the  other  great 
European  powers  in  naming  commissioners  by 
whose  acts  in  performing  certain  defined  duties 
she  agreed  to  be  bound,  but  it  is  impossible  to  hold 
that  she  is  bound  by  the  acts  of  her  conmiissioner 
done  beyond  the  scope  of  his  commission.  This  is 
so  clear  that  it  becomes  unnecessary  to  consider 
whether  political  relations  subsisting  between  the 
Danubian  Principalities  and  the  Porte  do  not 
make  it  impossible  for  her,  though  enjoying  a  sort 
of  suzerainty,  to  frame  regulations  for  the  naviga- 
tion of  the  Danube  without  their  consent.  The 
necessity  of  such  concurrence  may  perhaps  be 
inferred  from  the  express  provision  in  the  treaty  of 
peace  that  no  permanent  regulations  for  navigation 
of  the  river  can  be  promulgated  without  the  con- 
currence of  commissioners  from  the  Principalities. 
We  do  not  dispute  the  proposition,  Uiat  such  a  code 
of  navigation  rules  as  was  enil)raced  in  these  regu- 
lations might,  even  though  not  emanating  from  any 
competent  authority,  by  long  usage  or  well-recog- 
nised practice,  obtain  the  force  of  law.  But  there 
was  certainly  no  usage  or  practice  at  the  time  when 
this  collision  occurred.  On  these  gprounds  wc  are 
of  opinion  that  this  case  must  be  decided  on  the 
laws  and  practice  of  navigation  on  the  Danube  as 
they  existed  before  the  publication  of  these  regu- 
lations, and  it  is  imnecessary  for  us  to  consider 
whether  there  had  or  W<i  not  \«sctv  ^vvcV  «.  ^\i^vi»-- 
tiun  of  them  aa  vraaT^^mtvs^mw^vst  \»  ^n^^^smv 
validity    ii    there  haii    Xj^i^u    vaJiJsjksynVj    Vb-  ^^ 
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European  Commission  to  make  them.  Looking 
then  to  the  case,  independently  of  the  new  regula- 
tions, and  recollecting  that  the  question  is, 
whether  the  collision  occurred  through  the  fault 
or  negligence  of  the  Smi/ma,  the  first  ques- 
tion  is,  in  what  position  ought  she  to  have 
placed  herself  when  she  first  became  aware 
that  she  was  meeting  the  descending  steamer  ? 
The  current  at  the  part  of  the  river  between  the 
two  reaches  is  described  on  all  hands  as  setting 
strongly  towards  the  Russian  or  concave  bend  of 
the  river,  and  not  only  the  numerous  pilots  called 
by  the  resps.,  but  also  the  English  naval  officer, 
Licnt  Crozier,  who  had  been  for  two  years  on  the 
Danube  station,  state  it  to  be  their  opinion  that  a 
steamer  ascending  the  stream  at  night,  and  being 
about  to  meet  a  steamer  descending  the  river  at  the 
bend  in  question,  ought  to  place  herself  on  the 
right  or  Turkish  side.  The  reason  for  this  is  obvious. 
The  descending  vessel  will  of  course  be  moving 
wiUi  gnreat  velocity,  and  must  also  of  necessity 
be  carried,  more  or  less,  into  the  concave  bend  of 
the  stream,  where  the  current  is  much  stronger 
than  on  the  opposite  or  Turkish  side.  Trudence, 
therefore,  must  dictate  what  the  great  bulk  of  the 
evidence  shows  to  have  been  the  practice,  namely, 
that  in  such  circumstances  the  ascending  vessel 
ought  to  place  herself  out  of  the  strength  of  the 
current,  in  order  to  allow  full  swing  to  the  de- 
scending vessel,  which  must  necessarily  be  hurried 
along  by  its  force.  The  naval  officers  whose  assist- 
ance we  had  as  assessors,  informed  us  that,  inde- 
pendently of  any  special  regulations,  this  would 
obviously  be  the  course  which  ought  to  be  pursued. 
Indeed,  they  thought  that  no  regulations  for  the 
general  navigation  could  properly  be  so  construed 
as  to  oblige  an  ascending  vessel,  at  night,  to  pro- 
secute her  course  on  the  left  bank,  at  the  bend  of 
the  river  near  which  the  collision  occurred.  Common 
prudence  would  require  her  to  place  herself  out  of 
file  strength  of  the  current.  This  brings  us  to  con- 
sider what,  in  fact,  was  the  position  of  the  Smyrna 
at  and  immediately  before  the  collision.  On  this 
point  there  is  a  conflict  of  evidence.  The  captain 
of  the  Mars  deposed  that  this  vessel  was  descending 
on  the  right  or  Turkish  side  of  the  river,  and  that 
the  Smyrna  was  ascending  the  river  on  the  left  or 
Hussian  side,  and  that  whilst  the  Mars  was  thus 
keeping  the  Turkish  side,  the  Smyrna  crossed  over 
from  the  opposite  side,  and  while  she  was  across  the 
stream,  with  her  bows  pointed  towards  the  Turkish 
beach,  ran  into  the  Mars  at  full  speed,  striking  her 
at  the  fore  part  of  the  port  paddle-box.  This  was 
the  account  of  the  relative  position  of  the  vessels 
given  by  the  master  of  the  Alars ;  but  the  evidence 
of  the  master  of  the  Smyrna  was  very  different.  He 
says  that  he  was  ascending  the  river  on  the  Hussian 
side,  but  that  seeing  across  the  land  the  Mars  de- 
scending, being  then  about  a  mile  and  a  half  or  two 
miles  off,  he,  after  consulting  his  pilot,  crossed  over 
to  the  Turkish  side,  and  was  proceeding  up  the 
stream  in  a  line  parallel  to  and  distant  about  two 
ship's  breadths  from  the  bank,  when  he  saw  the 
Mars  round  the  point  close  over  on  the  Hussian 
side;  that  she  then  crossed  over  to  the  Turkish 
side,  and  so  came  into  a  position  in  which  the 
Smyrna  unavoidably  came  into  collision  with  her, 
catching  her  at  the  port  paddle-box.  If  this  latter 
account  of  the  accident  be  the  true  one,  it  is  impos- 
sible to  say  that  the  pit.  has  made  out  what,  accord- 
ing to  the  issue  on  which  both  parties  had  agreed, 
he  had  undertaken  to  prove,  nahiely,  that  the 
collision  was  caused  by  the  fault  or  negligence  of  the 
Smyrna,  She  was,  according  to  this  evidence, 
steaming  up  on  the  side  of  the  river  on  which  the 
evidence  satisfies  us  she  ought  at  that  point  to  have 
Aeea  wbeii  meeting  a  descending  vessel.  The 
quGBtioa  therefore  is,  which  of  these  two  accounts 


of  the  accident  is  entitled  to  credit?  Two  successiTe 
courts,  after  long  and  elaborate  arguments,  have 
decided  in  favour  of  the  resps.,  the  judge  of  one  of 
these  courts  having  had  the  advantage  of  seeing  aod 
hearing  the  witnesses  themselves.  It  would,  there- 
fore, be  a  strong  thing  to  reverse  such  judgmeati 
on  the  facts  of  the  case.  It  would  be  improper  ta 
do  so  unless  it  could  very  clearly  be  seen  that  a 
wrong  result  had  been  arrived  at  So  far,  hov- 
ever,  is  this  from  being  the  case,  that  the  weight 
of  evidence  seems  to  i»epondcrate  greatlj  in 
favour  of  the  resps.  The  accounts  which  the 
resps.*  witnesses  gave  as  to  the  lights  of  the  Man 
which  they  saw  from  time  to  time,  is  in  exact  con* 
formity  with  what  they  must  have  seen  if  their 
account  of  the  collision  is  true.  Hughes,  the  master^ 
and  Creak,  the  second  officer  of  the  SmymcL,  bothny 
that  at  the  moment  when  the  Mars  rounded  tbs- 
point,  they  saw  her  mast-head  light  and  her  gnm. 
light,  that  they  then  suddenly  saw  all  three  lighU, 
the  red,  the  green  and  the  white,  and  in  a  fenr 
seconds  shut  in  the  green.  This  is  exactly  vhat 
would  have  happened  if  the  Smyrna  was,  as  tbei» 
witnesses  swear  she  was,  ascending  the  river  on  the 
Turkish  side ;  and  if  the  Mars,  descending  at  t 
rapid  rate,  swung  round  the  point  up  to  the  concave 
bend  on  the  Hussian  side,  and  from  thence  crossed 
over  to  the  Turkish  side.  It  may  further  be 
observed,  that  the  evidence  given  by  the  captain  o( 
the  Mars  as  to  what  he  saw  of  the  lights  of  the 
Sfnyma  is  scarcely  to  be  reconciled  with  the  facts  d 
the  collision  as  put  forward  by  the  apps.  He  saja, 
that  before  the  collision  they  lost  sight  of  the  red 
light  of  the  Smyrna.  This  could  hanily  have  hap- 
pened if  the  Smyrna  had  been,  as  the  captain  sayi 
she  was,  across  the  stream,  with  her  bows  pointsd 
to  the  Turkish  bank.  But,  on  the  other  hand 
if  the  Smyrna  was  ascending  the  river  parallel  ain 
close  to  the  Turkish  bank,  then  it  might  well  be 
that,  just  before  the  collision  took  place,  the  icd 
light  of  the  Smyrna  would  be  shut  out  from  thi 
Afars.  Their  Liordships  do  not  forget  that  thf 
evidence  of  Abramovich,  the  pilot,  and  of  Busdaa 
the  steersman  of  the  Mars,  on  this  point  is  a) 
variance  with  that  of  the  captain.  They  say  tha) 
they  continued  to  see  all  the  three  lights  up  to  th< 
moment  of  the  collision.  This  discrepancy  shows 
at  all  events,  without  imputing  to  the  witnesses 
dishonesty,  that  they  cannot  be  implicitly  relied  of 
for  their  accuracy.  On  one  important  point,  al 
least,  they  are  not  agreed.  And  it  is  more  probahk 
that  in  the  confusion  and  terror  of  the  collinai 
these  two  witnesses  should  have  forgotten,  or  failed] 
to  observe,  a  change  in  the  lights  of  the  Stayma 
than  that  the  captain  should  have  imagined  that  h6 
discovered  such  a  change  if  no  such  change  oc- 
curred. The  judge  of  the  Supreme  Consular  Court 
at  Constantinople  points  out  several  discrepandef 
in  the  testimony  of  the  witnesses  called  on  behalf 
of  the  Afars,  The  captain  says,  and  several  of  the- 
crew  confirm  him,  that  he  called  out  to  the  Si»yf^ 
to  keep  to  his  right  ("Tenetevi  alia  dritta--»* 
dritta.")  But  one  of  the  seamen,  Haiduco,  deposed 
that  the  words  uttered  by  the  captain  were  w* 
"alia  dritta,"  but  "  aUa  sinistra,"  and  that  he 
understood  them  to  be  addressed  to  the  Smf^ 
by  the  way  in  which  the  captain  waved  his  hand- 
There  are  other  minor  discrepancies  pointed  out  m 
the  judgment.  Their  Lordships,  however,  are  not 
inclined  to  attach  much  weight  to  them.  It  is  P^^ 
sible  they  may  be  the  result  of  a  want  of  truth  iu 
the  witnesses.  It  is,  at  least,  as  possible  that  they 
may  arise  from  imperfect  observation  and  recolto^ 
tion  of  what  took  place  at  a  moment  of  great  p^ 
and  confusion.  But  wliat  their  Lordships  have  to 
consider  is,  whether  the  evidence  adduced  by  tfat 
apps.  is  such  as  to  establish  what  they  were  bound 
\  to  make  out,  i^m^Vj,  X\^t  the  coUiMon  vas  occft' 
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r  the  fault  or  negligence  of  the  Smyrna. 
%  it  was  incumbent  on  them  to  show  that 
imony  given  on  behalf  of  the  owners  of 
was  more  trustworthy  than  that  giren  on 
f  the  Smyrna,  This  they  failed  to  do. 
igiit  have  been  the  result  if  they  had 
their  Lordships  that  the  new  PRgulations 
!i  by  the  European  Commission  in  1860 
the  rules  of  navigation  by  which  this  case 
be  decided,  it  is  unnecessary  to  say.  Even 
naval  gentlemen  who  assisted  their  I^nl- 
re  strongly  inclined  to  think  the  course 
by  the  Smyrna  was  the  proper  course.  But, 
ive  already  given  our  opinion  that  those 
.hitions  had  no  binding  force,  their  Lord- 
1  only  look  to  the  same  arguments  and 
itions  on  which  the  Consular  Court  at 
nd  the  Supreme  Consular  Court  at  Con- 
•le  rested  their  judgments.  With  the  con- 
at  which  those  courts  arrived  their  Lonl- 
icur,  and  they  must  therefore  advise  Iler 
that  this  appeal  should  K'  dismissed,  with 

Ihnrcc  affirmed. 
solicitors,  11,  R.  Hill  and  iy.m. 
'  solicitors,  Thomas  and  IloUams. 


—The     Kight    Hon.     Lord     Kixgbdown, 
Bruck,  L.  J.  and  Sir  J.  Uomii.lv,  M.  It.) 

Tub  Great  Eastei^n. 

iUsioii — New   sailing  rules — Steamer  meeting 
sailing  vessel. 

teraner  met  the  J.  sailing  vessel  on  the  Atlantic 
night.  The  J,  on  first  seeing  the  G.  teas  two 
t  miles  distant,  and  then  ported  her  hehn  : 

is  conduct   of  J.   being  contrary  to  tlte  ISth 
reguhition,  she  icas  to  blame  for  the  collision, 
h  she  materially  contributed : 

rther,  that  the  G.  uxis  also  to  blame  for  not 
ing  her  speed  in  thick  weather. 

r  on  meeting  a  sailing  vessel  is  bound  to  slacken 
rdso  as  to  make  it  possible,  having  regard  to  the 
f  the  weather,  to  avert  a  collision. 

was  an  appeal  from  the  High  Court  of 
ty  of  England. 

(ps.  were  the  Great  Ship  Company  (Limited), 
rs  of  the  steamship  Great  Eastern, 
(^jvs.  were  shipowners  of   Liverpool,    the 
f  the  late  British  ship  Jane. 
Court  of  Admiralty  the  n^sps.  sued   the 
recover  damages  for  the  loss  of  their  ship, 
tl  by  a  collision  with  the  Great  Eastern. 
(llision  took  place  about  2.15  a.m.  of  the 
t.  1803,  in  the  Atlantic  Ocean,  in  latitude 
longitude  14.11  W. 

rne  was  a  sailing  ship,  of  77r.  tons  burthen, 
he  time  of  the  collision  was  bound  from 
I  in  ballast  for  Quebec.  She  was  sailing 
led  on  the  port  tack. 

'reat  Eastern  was  on  a  voyage  from  New 
Liverpool  with  a  general  cargo  and  pas- 
She  was  going,  according  to  her  own 
t,  at  least  12|  knots  an  hour  in  thick 
am!  did  not  observe  the  Jane  until  very 
Bfore  the  collision,  and  failed  altogether  to 
d  Kght  of  the  Jane  which  was  towards  her, 
li,  it  was  proved,  was  brightly  burning, 
e  circumstances  it  was  contended  on  behalf 
seps.,  pits,  in  the  court  below,  that  the 
Ptem,  whose  duty  it  was  by  the  15th  article 
nr  rcprulations  to  "  keep  out  of  the  way," 
f  to  bUroe  for  the  coUision. 
ipn  the  deftg,  in  the  court  below,  on  the 


other  hand  contended  that  the  Jane  was  to  blame  in 
not  having  kept  her  course  as  prescribed  by  the  18th 
article.  'ITie  resps.,  pits,  in  the  court  below,  gave 
evidence  that  the  Jane  <lid  keep  her  course  as  long 
as  it  was  reasonable  and  proper  she  should  so  do, 
and  that  her  helm  was  only  ported  at  last  in  order 
to  avoid  immediate  danger,  and  especially  to  save 
life ;  and  this  question  was,  with  the  other  questions, 
very  clearly  submitted  by  the  learned  judge  in  liis 
summing  up  to  the  Trinity  Masters. 

The  following  were  the  regulations  bearing  on 
the  case : 

\'K  If  two  Khim,  cue  of  which  is  a  sailing  ship  and  the 
other  a  HtpAmnhip,  are  proceeding  in  rach  directiona  aa  to 
invitlvo  rink  of  collision,  the  steamship  shall  keep  oat  of  the 
way  of  the  sailini;  ship. 

LS.  Where*,  I)y  the  above  rules,  one  of  two  ships  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course,  subject  to 
the  f{ualiflcation8  contained  in  the  following  article. 

ID.  lu  ubtiying  and  coustmlng  these  rules,  due  regard  must 
be  hiul  to  all  daugem  of  navigation ;  and  due  regard  must  also 
be  had  to  any  special  circumstances  which  may  cxiHt  in  any 
particular  chhq  r(>ud<>ring  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger. 

The  learned  Judge,  assisted  by  the  Trinity  Mas- 
ters, foinid  that  the  Great  Eastern  was  solely  to 
blame  fur  the  collision  for  going  too  fast,  and  not 
keeping  a  good  look-out,  and  condemncil  her  in 
daiuagOH. 

Dr.  Lt:suixGTON  (after  adverting  to  other 
matters;  made  these  observations  as  to  the  new 
rules: — Let  us  now  sct»,  with  reference  to  these 
circumstances,  how  far  the  new  sailing  and  steering 
rules  apply,  and  as  to  the  application  of  these  rules 
to  night  navigiition.  I  would  observe,  that  the  mere 
discovery  of  a  strange  light  does  not  neces.<»arily 
imme<liately  bind  a  person  in  charge  of  a  vessel  to 
follow  any  particular  rule,  but  as  soon  as  he  has 
opportunity  of  ascertaining  by  reasonable  care  and 
skill  what  the  strange  vessel  is,  and  what  course 
she  is  pursuing,  then  the  rule  which  is  applicable  to 
the  circumstances  at  once  becomes  binding  upon 
him.  Now,  article  15  says:  "If  two  ships,  one 
of  which  is  a  sailing  ship,  and  the  other  a  steam- 
ship, are  proceetling  in  such  directions  as  to  involve 
risk  of  collision  " — that  is  to  say,  where  there  is  a 
probability  a  collision  would  take  place  if  both 
j)rocecded  on  their  respective  courses,  then — "the 
steamship  shall  keep  out  of  the  way  of  the  sailing 
ship ;"  she  must  keep  out  of  the  way,  but  may  do 
so  aecording  to  circumstances,  either  by  porting  or 
starboarding,  all  former  regulations  and  rules  being 
rejx'aletl.  'Hiis  article  intimates,  but  docs  not 
define,  the  duty  of  the  sailing  ship,  but  the  18th 
article  ]>rescribes.  "  Where,  by  the  above  rules,  one 
of  two  sliii>8  is  to  keep  out  of  the  way,  the  other 
shall  keep  her  course^  subject  to  the  qualifications 
containecl  in  the  following  article."  The  pur])ose 
of  this  article  is  obviously  this,  that  as  an  obliga- 
tion is  imiK)sed  on  one  vessel,  say  vessel  A,  to 
keep  out  tlie  way,  with  liberty  to  carry  out  that 
obiigati(m  either  by  starboarding  or  porting,  the 
other  vessel,  vessel  B,  is  directeil  to  keep  on  her 
course,  so  that  she  may  not  interfere  with  any 
course  of  measure  taken  by  vessel  A.  That  brings 
us  directly  to  the  consideration  of  the  present 
case.  The  Jane  sees  the  white  bright  light  of  the 
steamer,  and  she  sees  that  bright  light  approaching. 
If  you  are  of  opinion,  looking  at  the  facts  of  tho 
case,  that  she  unnecessarily  ported,  and  contributed 
therefore  to  the  collision,  you  will  hold  the  Jane,  to 
blame ;  but  there  is  a  great  deal  to  be  said  beforo 
we  arrive  at  that  conclusion.  There  is  a  qualifica- 
tion here  of  great  importance,  **  subject  to  the  quali- 
fications contained  in  the  following  article  "  (article 
19) :  "  In  obeying  and  construing  these  rules,  duo 
regard  must  be  had  to  sAV  dsjv^T^  q\  \va.v\7:iL>Iv2»wr 
Now,  when  a  ateamw  \»  alppTQw^\Tl^«k«B&X\K?^'t^s*^. 
on  such  a  course  as  "wouVi  Vivfo\v^  \Sasii^s^^  «J^- 
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8ion,  how  long  is  the  sailing  vessel  to  keep  quiet  and 
do  nothing  to  avoid  it?  That  she  ought  not  hastily 
and  without  strong  reason  to  deviate  from  the  direc- 
tion of  keeping  her  course,  we  shall  all  agree  ;  but 
under  what  circumstances  for  the  salvation  of  life, 
or  for  the  safety  of  the  ship,  such  deviation  may  be 
allowed,  is  a  question  for  your  consideration  gene- 
rally, and  more  particularly  under  the  given  cir- 
cumstances of  this  case.  The  19th  article  then 
goes  on  to  state,  *^  and  due  regard  must  also  be  had 
to  any  special  circumstances  which  may  exist  in  any 
particular  case,  rendering  a  departure  from  the 
above  rules  necessary,  in  order  to  avoid  immediate 
danger."  Then,  bearing  this  qualification  in  mind, 
let  us  consider  what  the  evidence  is  with  regard  to 
the  conduct  of  the  Jane.  I  am  sorry  to  say  it  is 
involved  in  some  obscurity,  but  in  this  case,  as  in 
all  others,  we  must  not  liastily  depart  from  the 
statements  which  we  find  in  the  preliminary  acts. 
Did  or  did  not  the  Jane  for  a  certain  length  of  time 
continue  her  own  course  unchanged,  and  when  she 
altered  her  helm,  was  it  at  a  time  of  danger, 
was  the  danger  imminent,  was  the  measure  taken 
for  the  sake  of  saving  the  lives  of  the  persons  on 
board? 

The  Great  Eastern  appealed  against  the  decree. 

JameSf  Q.  C,  Ilannen  and  Pritchard,  for  the  apps., 
contended  that  the  evidence  showed  the  Jane  did  not 
keep  her  course  as  required  by  the  18th  regulation, 
and  so  neutralised  the  navigation  of  the  apps.,  which 
would  have  sufficed  to  avoid  the  Jane,  if  that  rule 
had  been  observed. 

Brtttf  Q.C.  and  LusJangton  for  the  Jane. 

Lord  KiNGSDOWN. — The  collision  in  this  case 
took  place  in  the  Atlantic  Ocean  on  the  18th 
September  last,  about  200  miles  west  of  Cape  Clear. 
The  Jane,  a  vessel  of  775  tons,  was  close  hauled  on 
the  port  tack,  heading  north-west,  and  making 
seven  knots  per  hour.  The  Great  Eastern  is  a 
steamship  of  unusual  size,  of  13,344  tons  burden. 
She  was  heading  cast  by  south  half  south,  going  at 
full  si)eed  under  both  stcaiu  and  sail,  and  nuiking 
about  thirteen  knots  per  hour.  The  wind  was  west- 
south-west.  The  collision  took  place  by  the  star- 
board-bow of  the  Great  Eastern  striking  the  port 
bow  of  the  Jane.  Two  men  on  board  the  Jane  were 
killed  by  the  collision  or  falling  of  the  spars.  The 
rest  of  the  crew  escaped  on  boutl  the  (ireat  Eastern. 
The  blow  was  angular ;  that  is,  at  the  moment  they 
were  both  going  nearly  in  the  same  direction.  The 
Jane  was  not  sunk  by  the  first  collision ;  but  she 
was,  by  it  and  the  subsequent  grinding  down  and 
rolling  of  the  Great  Eastern,  reduced  to  a  wreck  and 
abandoned.  The  case  comes  within  the  new  regu- 
lations issued  in  Jan.  1863.  By  those  regulations 
it  was  the  duty  of  the  Great  Eastern  to  slacken  her 
speed,  to  stop  and  reverse  her  engin&i,  and,  if  the 
weather  was  foggy,  to  go  at  a  moderate  sf)^.  It 
was  also  the  duty  of  the  Great  Eastern  to  keep  out 
of  the  way  of  the  Jane,  and,  by  art.  1 8,  where  by 
the  above  rules  one  of  two  ships  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course  subject  to 
this  qualification,  that  xheae  rules  need  not  be 
followed  in  any  special  circumstances  which  may 
render  a  departure  from  them  necessary  in  order  to 
avoid  immediate  danger.  In  this  state  of  circum- 
stances the  duty  of  the  Jane  was  to  keep  her  course 
without  alteration,  unless  the  collision  was  so 
imminent  when  the  Great  Eastern  was  discovered 
as  to  render  a  departure  from  the  above  rules 
necessary  for  the  purpose  of  avoiding  danger. 
Both  vessels  were  carrying  their  proper  lights. 
TbiB  is  disputed  on  behalf  of  the  Great  Eastern^ 
-which  contends  tbAt  if  the  Jane  had  carried  her 
vpper  UghtB  ibey  would  hare  been  observed  ou 


board  the  steamer,  which  they  were  not ;  but,  i 
the  evidence  on  behalf  of  the  Great  Eastern  stata 
only  a  bright  light  was  seen,  as  if  a  lantern  hai 
been  shown  over  the  side  of  the  vesseL  Ii 
answer  to  this,  on  behalf  of  the  Jcme,  it  is  replied 
that  there  could  not  have  been  a  good  look-on 
on  board  the  Great  Eastern,  or  that  the  redligk 
of  the  Jane  would  have  been  observed.  The  eri 
dence  is  distinct  on  behalf  of  the  Jane  that  tin 
lights  were  properly  fixed  and  duly  trimmed,  and  i 
they  were  not  seen  on  board  the  Chreat  Eastern,  i 
appears  to  their  Lordships  that  this  could  only  htT( 
arisen  from  the  circumstance,  either  that  the  look 
out  was  not  sufficient,  or  that  the  state  of  tin 
weather  prevented  their  being  observed.  Thai 
Lordships  first  proceeded  to  consider  the  evidence 
relative  to  the  Jane^  for  the  purpose  of  ascertiin- 
ing  whether  she  adopted  the  course  v4iich,  haTioi 
regard  to  the  position  of  the  vessels  and  the  nei 
rules,  it  was  her  duty  to  take.  It  is  established  b} 
the  evidence  that  the  white  light  of  the  Gna 
Eastern  at  the  foremost  head  was  the  light  first  sees 
Andrew  Mathie,  one  of  the  look-out  men  on  botn 
the  Jane,  states  that  he  first  saw  the  white  light,  aiv 
that  he  did  not  see  the  green  light  till  they  wct 
about  twenty  or  thirty  yards  oflF.  William  Phillip 
the  mate  of  the  Jane^  saw  first  a  mast-head  light, 
bright  light,  and  he  did  not  see  the  green  light  unt 
after  he  had  given  the  order  to  port  the«heln 
Verso,  Uie  man  at  the  helm,  saw  one  light  and  afta 
wards  saw  the  green  light.  Law,  the  other  look 
out  man,  saw  only  one  light,  did  not  distingois 
the  colour,  but  thinks  that  it  was  about  two  c 
three  miles  off.  Their  Lordships  consider  it  to  1 
clear  that  the  masthead  light  of  the  steamer  was  tk 
light  so  seen.  The  distance  it  was  off  when  fip 
seen  is  variously  stated.  Phillips  thinks  it  wi 
about  a  mile  and  a  half,  but  he  corrects  this  in  h 
answer  to  the  next  question,  and  says,  from  two  i 
two  and  a  half  miles.  Law  thinks  that  it  wi 
about  two  or  three  miles.  The  other  witnesses  gi^ 
no  statement  on  this  subject.  Their  Lordships  c« 
sidcr  that  the  distance  at  which  the  masthead  ligl 
of  the  steamer  is  off  when  first  observed,  unle 
quite  close,  nmst  be  mere  conjecture.  Except  tl 
brightness  of  the  light,  the  only  indication  is  tl 
angle  above  the  horizon  at  which  the  light  is  see 
and  a  more  distant  light  might  present  the  sain 
angle  as  a  nearer  light  if  the  elevation  of  the  distru 
light  were  greater ;  and  if  the  more  distant  lijdi 
were  in  fact  brighter  than  the  nearer  one,  it  mig)] 
present  the  same  appearance  of  distance.  The  on|; 
other  criterion  of  distance  is  the  time  which  elapso 
before  the  collision  took  place ;  this  is  also  necoi 
sarily  vague,  from  the  imperfection  of  the  tt 
collection  of  men  under  such  circumstances,  vlwi 
anxiety  of  mind  and  the  rapidity  of  events,  crowdec 
into  a  short  space  of  time,  have  a  natural  tendency, 
on  recollection,  to  make  the  time  seem  longer  thii 
it  really  was.  On  this  point,  however,  there  « 
much  agreement  in  the  evidence  of  the  witnesse*  on 
board  the  Jane.  John  Law  says,  "  It  was  about  i 
quarter  of  an  hour  from  the  time  we  first  saw  the 
light  till  she  struck."  Andrew  Mathie  says :  "  Some- 
where about  ten  minutes,  to  the  best  of  my  ides  i 
between  ten  minutes  and  a  quarter  of  an  hoar. 
It  would  be  about  nine  minutes  or  so  fj^ 
the  time  when  I  reported  the  white  ligh' 
until  I  saw  the  green  light."  This  estiBM*' 
of  time  agrees  well  with  the  evidence  PJ^ 
on  behalf  of  the  Great  Eastern,  which  put  the  tiiw 
which  elapsed  between  the  first  observation  of  tfc" 
Jane  and  the  collision  at  about  five  minutes,  i 
being  obvious  that  the  masthead  light  of  thestetfBC 
would  have  Ixh^ii  discerned  on  board  the  Jane  aeon 
siderable  time  before  from  the  deck  or  pMldle-binR 
oi  tVve  ¥^u^»,Tucit  \.Vv<;^  \i^l\t.  ou  the  bows  or  the  dedt  ( 
the  June  co>M  \)<i  OwfcTS^.    ^^Vs&fi&So^  4ae«  w 
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•appear  to  hare  been  asked  the  time  which  elapsed 
^betveen  the  first  obscnration  of  tlie  liglit  on  board 
the  (irtat  Juutem  and  the  collision  taking  place. 
As,  however,  the  vessels  were  approaching  each 
4jcher  at  the  rate  of  a  mile  every  three  minutes,  the 
moe  or  ten  minutes  spoken  of  by  the  two  witnesses 
Law  and  Mathie  would  agree  with  the   evidence 
vhkh  puts  the  vessels  at  from  two  to  three  miles 
of  when  the  Great  Eastern  was  first  seen  on  board 
the  JoMf,    To  arrive  at  the  satisfactory  conclusion 
•tt  to  the  answer  to  be  given  to  the  next  question 
it  Tenr  important.    Did  the  Jane  on  first  observing 
the  Great  Juutem  port  her  helm,  or  did  she  not  do 
M  till  after  the  green  light  of  the  Great  Eastern  was 
obMrred,  when  it  is  admitted  on  both  sides  that  it 
vu  proper  to  do  so  in  order  to  save  the  lives  of  all 
<m  board  ?    If  the  Jane,  on  the  first  observation  of 
the  masthead  light  of  the  Great  Eaxtern^  was  ten 
ainates  off,  and  from  two  to  three  miles  distant, 
and  if  she  then  ported  her  helm,  she  was  in  the 
wrong,  and  acted  contrary  to  the  1 8th  article  of  the 
new  regulations,  which    has  been    already'  mcn- 
tioDed.     The  evidence  of  Phillips,  the  mate  who 
had  charge   of    the     vessel,    on    first    examining 
it,  seems    to    be   confused  and  contradictory  on 
the  poin^      He    says,  **When  I  first  saw  it,    I 
ihoakl  say  it  was  about  a  mile  and  a  quarter." 
He  ii  asked,  At  the  time  you  gave  the  order  could 
m  lee  the  other  ship,  or  could  you  only  see  the 
n|M?— I  could  not  see  her  green  light  then.    Did 
JQQ  fee  the  green  light  before  you  gave  the  order 
waot?— I  never  saw  the  green  light  till  after  I  had 
pwo  the  order.    Again,  You  say  that  after  you 
Wgiren  the  order  to  put  the  helm  hard  a-port, 
.TOtiaw  the  green  light  of  the  other  vessel ;  is  that 
•t—Yea.     In    cross-examination    he    says,  "We 
|«tel  oar  helm  for  the  safety  of  our  lives."    In  re- 
cnaanatiou  he  says  expressly  that  he  ordered  the 
Uatobc  put  hard  a-port  after  he  had  seen  tho 
SRcn  light    Now  I  wont  you  to  clear  one  thing 
•liich  you  answered  in  several  ways,  unfortunately. 
Tot  have  told  mo  that  you  first  saw  the  bright 
fight?— I  did.    And  that  you  watched  it  for  some 
tJBe?— Yes.    Now  tell  me — ^just  take  time  to  con- 
■der  about  it — did  you  order  your  helm  hanl  a- 
P«t  before  or  after  you  saw  the  green  light  ? — After 
I  had  seen  the  green  light.    How  long  was  it  after 
fva  had  seen  the  green  light  tliat  you  ordered  your 
Wm  hard  a-port? — ^^Vbout  a  minute;  or  perhaps 
■wtao  much.    On  examination  of  his  evidence  it 
decs  not  appear  that  he  was  asked  whether  he  gave 
t*o  orders  to  port  the  helm  or  only  one.    If  he  gave 
t»o  orders  to  port  the  helm,  one  when  he  first  saw 
tlK  masthead  light  of  the  Great  Ewtternj  and  after- 
^irda  gave  a  second  order  to  put  the  helm  hard 
■•i^rt  aiftcr  he  had  seen  the  green  light  of  the  Great 
&tteni,  this  would  make  his  evidence  on   cross- 
^^aminatlon  and  on  re-examination  consistent  with 
«  evidence    in    chief    which    has    already    been 
'^fcrred    to;    and    this    appears    to    be    the    tnie 
*>|iUion    of    the    apparent    contradiction    in    his 
^^idence.    The  clue  to  this  solution  is  furnished 
*if  tho  evidence  of  Verso,  the  helmsman,  whose  evi- 
^j^  is  quite  positive  and  distinct  on  this  subject 
Was  slie  sailing  close  hauled? — Yes;  close  hauled, 
*ying  north-west.    Do  you  remember,  shortly  be- 
fore the  accident  happened,  getting  an  order  from 
<he  officer  of  the  watch?— Yes.    \Vliat  was  that 
^>der? — ^To  port  the  helm.     Did  you  obey  that 
«der? — Yes.     Did  you  get  any  onler  from  the 
<4cer  ? — Yes  ;   hard  a-port  a  few  minutes  af ter- 
•ttds.    Did  you  obey  that  onler  ? — Yes ;  and  the 
Qate  assiated  me  in  putting  the  helm  hard  a-port. 
tim  explains  that   the   evidence  of  PhilliiM  re- 
specting the  order  given  by  him  after  seeing  the 
<nen  light  applies  to  tlie  second  onler  he  jj^nvc  to 
yit  the  hebu  hard  B-port,  and  which  whs  subsequent 
to  the  tamer  order  be  had  given  to  the  same  efiTcct. 


and  it  also  explains  other  parts  of  his  evidence 
which  relate  to  the  stamping  for  the  captain,  and 
assisting  Verso  to  ]mt  the  helm  hard  a-port.  It 
does  not  appear,  in  his  evidence,  tliat  he  any  whent 
says  that  he  kept  on  his  course  until  tlie  green  light 
of  the  Great  Eastern  was  visible.  In  the  prelimi- 
nary act,  filed  in  pursuance  of  the  orders  of  Nov. 
1851),  the  twelfth  article  of  the  statement  on  behalf 
of  the  owners  of  the  Jitne  is  in  these  words :  "  Upon 
the  bright  light  being  obsen'iMl,  and  before  the 
green  light  was  seen,  the  helm  of  the  Jane  was  put 
hard  a-]x)rt.''  This  statement  was  made  24th  Oct. 
18G3,  within  six  weeks  after  the  collision  had  taken 
place,  and  while  the  facts  were  fresh  in  the  me- 
mory of  the  witnesses.  It  agrees  with  the  evi<lencv^ 
of  Verso,  and  also  with  the  evidence  of  Phillips 
when  bo  examined  as  to  make  it  consistent  with 
itself.  The  conclusion  to  which  their  Lordshiiis 
have  come  is,  that  the  evidence  given  on  behalf  of 
the  Jwie  is  not  inconsistent  with  the  statement  made 
on  her  behalf  in  the  preliminary  acts,  and  that  tlie 
case  is  taken  out  of  the  rules  laid  down  in  the  re- 
port of  the  Jnjiexible^  Swab.  JCi,  and  Vortiyern,  Swab. 
.518,  referred  to  in  the  argument.  If  the  view  which 
their  Lordships  have  taken  of  the  evidence  on  be- 
half of  the  Jane  be  correct,  it  establishes  the  facts 
that  the  course  of  the  Jane  was  in  violation  of  the 
18th  article  of  tho  new  regidations,  and  this  viola- 
tion, in  the  opinion  of  the  nautical  gentlemen 
by  whom  they  are  assisted,  has  materially  con- 
tributed to  the  collision  which  took  place.  Thene 
gentlemen  are  of  opinion  that  if  the  Jane  had  been 
kept  on  her  course,  hauling  her  a  little  closer  to  the 
wind,  and  thereby  diminishing  her  sp<>eil,  instead  of 
falling  off  and  thereby  incn^asing  her  spee<l  and 
accelerating  the  rate  of  appn)ximation  to  the  Greaf 
Eastern,  the  collision  would  have  been  avoidcsl. 
Their  Lordships,  therefore,  have  come  to  the  con- 
clusion that  the  Jajie  was  to  blame  in  this  case. 
Their  Lordshii>s,  however,  concur  with  the  court 
1)elow  in  considering  that  the  Great  Eistern  was  also 
to  blame.  Without  expressing  any  opinion  on  the 
point  whether  the  look-out  on  tlic  Great  Eastern  was 
or  was  not  sufilcient,  their  Lonlships  consider  it  to 
be  proved  that  the  lights  of  the  Jane  were  projierly 
fixed  and  brightly  burning.  In  truth  this  seems 
scarcely  to  have  been  capable  of  1)eing  contested  on 
the  evidence  adduced.  If  the  Gr^af  Eastern  had  a 
propi.T  and  sufilcient  look-out,  the  port  light 
ought  to  have  been  seen,  nnlexs  the  state  of  the 
weather  rendered  it  impossible  to  <lo  so.  What  the 
light  was  which  was  first  ol»K*rve«l  by  the  (rrrjtt 
Eastt'rny  assuming  the  evidence  given  on  behalf  of 
the  GrfAit  Eastern  to  bo  conii)letely  awurate,  it  is 
difficult  to  explain.  Their  Ijonlships  cannot  admit 
the  suggestion  offered  to  them  in  argument,  that  it 
was  the  cabin  light  of  the  Jan*-  wh.mi  from  the  Great 
Eastern  impending  over  her  just  iK^forethe  collisioii, 
and  that  it  was  first  sei*n  at  the  time  when  Phillips 
heanl  a  bell  on  boanl  the  Great  Hastmi,  and  when 
the  two  vessels  were  within  hailing  distance,  and 
when  Phillips  was  desired  to  i>ort  his  hehn.  and 
answered  that  it  had  been  hanl  a-|N)rt  a  long  time 
ago.  Tlie  evidence  is  distinct,  that  the  light  was 
seen  five  minutes  liefore  the  collision  <H:curred.  Tho 
evidence  on  both  sides  evinces  that  the  wav  of  the 
steamer  was  much  dimini8he<l  at  the  time  of  tho 
collision,  and  that  she  was  tlu'n  going  very 
slowly  through  the  water.  This  is  also  con- 
finned  by  the  evidence  of  the  character  of 
the  collision.  After  they  had  Ktniek,  the  Jaw. 
swung  round  under  the  starboanl  siMmsons  of  tho 
steamer,  and,  to  use  the  expression  of  the  mate  of 
the  Jane^  '*  then  she  rolled  and  sinaf^luMl  our  ship 
up,  the  Great  Eastern  s^ionson  rolled  into  us."  If 
the  Great  Easiern  V\swi  tv«\*  vCf^^^^^'^  ^NavcvvkvsKvA  \vsst 
speed,  their  Lords\\\v*  ww  v\ss\\vw\  >aN  V)wi  \\a»>:vss2v. 
gentlemen    that  *W  \«:v>\\V\  Xwv^v^  ^?^^^^^^  ^^^"^  ^^^"^ 
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tliu  barque  and  away  from  her;  and  they  ate  also 
iiftniiivi],  aa.  indeed,  ik  sufficiently  obvioiu,  that  if 
ihe  flntt  iDtimation  of  the  pnixiitiily  of  the  tcsscIi 
)iad  iM'cn  tit  that  titnc  vrhun  the  occuncnce  of  the 
cnUition  was  obvloiuly  unavoidable,  it  would  bare 
been  impossible  to  havi-  tliminishcd  lite  speed  of  ft 
iVMcl  of  the  size  aiul  inonu'ntum  of  the  (irtal 
/ioMitm  in  tlic  time  irhich  elapsed  before  they 
actually  struck.  Their  Txirdshjps,  however,  are  u'f 
opinion  that  the  collision  wa^  in  a  fcivat  measure, 
attributable  to  the  state  of  Ihe  weather  and  the  rale 
at  which  the  Orral  Keutern  was  procecdinfc,  which 
wai  Dot,  in  the  opiniim  of  tlicir  Lunlihips,  justifl- 
ahlc  In  the  circunislances.  The  mle  at  which  she 
WHS  proceeding  is  stateil  in  the  preliminary  act  as 
twelve  knots  per  hour:  the  evidence  slates  that, 
l>y  the  ioic  it  was  flflMm  knot*,  and  after  allowiuji 
two  knotii  for  the  current  produced  by  the  poddlt^ 
H'hceU.  the  rate  cannot  pniperly  bo  put  to  less 
than  thirteen  knots  an  hour  when  Ihe  paddle-en^ncs 
uikI  tho  screw-engines  were  working  full  power 
iind  every  sail  was  set  that  could  be  set  to  acccleralo 
lier  puce.  At  the  same  time  the  state  of  the 
weather  was  this :  in  the  im'liminary  act,  on  behalf 
■if  t\heJant,  it  is  stated  tu  liave  been  thick  with 
sliowcrs  of  rain,  and  oti  bclulf,  of  the  Gital 
Ruitni,  dark  and  raining.  The  witnesses  on 
both  sides  state  that  it  was  a  dark  niglit, 
haxy  weather,  ami,  that  a  ilrixzlInK  rain  was 
Falling.  Their  Lordships  do  not  mean  to  lay  down 
any  rule  beyond  that  cxprcssc^l  in  the  regulations 
themselves  as  to  the  occasion  when  a  steam-vessel  is 
bound  to  moderate  her  speed,  or  as  to  the  rate  which 
ill  the  circumstances  described  in  the  evidence  she 
<iught  Dot  to  cxceeil:  but  their  Lordships  are 
tif  0[Hnion  that  it  in  the  duty  of  the  steamer 
to  proceed  only  at  such  n  rate  of  speed  as  will 
enable  Iter,  after  itiacoverinii  a  vessel  meeting 
Ikt,  to  stop  and  reverse  licr  engines  in  sufficient 
tiluo  to  prevent  any  collision  from  taking  place. 
Hero  tlio  (Tvidcncc  shows  that  from  tho  moment  the 
Jiiur  was  reported  on  board  lliu  Great  Eatltm  cvcry- 
tliing  was  done  to  avert  tho  colliaion,  but  without 
nucccM.  If  the  Jane  had  been  wholly  in  the  right, 
and  by  pursuing  her  course  properly  had  been  in  the 
^IMit  where  the  collision  took  place,  the  rale  of  speed 
at  which  tho  Grrca  JiaiUm  was  advancing  woulil 
haverendercd  their  contact  inevitable.  Their  I.orcl- 
Ahipa  arc  of  opinion  that  it  was  the  duty  of  the 
t!rfat  Eaittm  to  proceed!  at  »o  gieaUT  speed  than 
having  regard  to  the  state  ot  the  weather,  mode  it 
possible  for  them  to  avert  the  colUsioii.  Their 
liordshipB,  therefore,  are  of  ujiinion  that  both  vesseLi 
wen;  to  blame,  and  that  the  collision  isBttributablcto 
buth.  'Jliat  the  Jane,  by  not  holding  on  her  course 
when  she  first  saw  tho  mastlicad  light  of  the  Gtrai 
HoMttrn,  got  into  aposition  which  btonght  her  directly 
against  tho  Grtal  Kfato-«!  and  that  the  rate  of  speed 
ut  which  the  Great  Kialem  was  advancing  nude  it 
impossible  for  her  when  she  first  observed  Ihe  Jaia 
to  avoid  the  catastrophe  which  occurred.  Their 
Ijonlshipe  will  humbly  advise  tier  Majesty  that  the 
judgment  of  the  court  below  be  altered  accordingly. 
Judgment  ran'ed. 

Apps.'  proctors,  Pritclaird  and  .Sbiu. 

Kcsps.'  proctors,  TebU  and  Som. 
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minimu  btmd  iht  Kan,  tiall,  u'ilhmt  the' 
licence  o/JIii  ifajaty  first  had  andtAlah 
faniifh.  Jit  out,  or  arm,  or  attempt  to  tqu^ 
Jil  out,  or  arm,  orirtwure  to  be  tquimitil. 
Jittedout,  orarmed,  or  shiJI  htoiciuglf  aid. 
be  roncemrtl  la  the  equipping,  famiijuvg,  J 
or  arming  ofanytAlp  or  rrjirl,  itrilh  inleiil  o 
ihiil  inch  lii/i  or  vrurl  rJuill  be  exiplo^  i 
rice  of  any  foreign  yrince,  ttate,  or  potentate, 
farrign  colang,  ^-c,  ur  of  angpa-ion  orprr 
citing,  or  afntniing  to  exercise,  angjtotecrtc 
meat  in  and  arer  niiy  foreign  utatf,  rohny, 
or  jvai  of  aiig  province  or  peyi/e,  at  a 
or  Ktorediip,  or  with  intent  to  cruise 
tnit  hostilities  agairut  anif  priuer,  ilat^ 
late,  or  against  the  jienoni  ercrriiu'ng, 
ar^inU  the  inhrttfltanlii  of  any  foreign  ioi 
rinre,  or/Hiri  nf  ang  proeince  or  countrii  ■ 
//m  ifojrilg  tiall  «ol  be  at  irar,  or  shall,  i 
f.'nited  Kiagthm,  ittne  or  dellier  any  comin 
anj/  Mp  or  rrutl  to  the  intent  that  inch  sAi/. 
sAotf  be  em/JiH/ed  lu  oforfuiiil,  mry  perxn 
ing  shaU  be.  deemed  gtilly  of  a  mMimtaiior. 
every  laeh  thip  or  rmd,  tellh  the  lacUi,  api 
furniture,  together  with  oil  the  materiala.  rira 
nition  unrf  tiorri  xhich  mug  belang  to  or  be  oi 
img  such  ship  or  resicl,  tliidl  be  for  felted'' 

An  information,  Jiled  bii  the  Attomty-Gener 
this  section,  agaiatl  the  oxners.  bnldert,  fy 
Alexandra,  alleged  thai  the  ship  vas  for 
reason  of  her  having  been  Imiltjor  the  serci 
Confederate  Stala  of  A  mirica  i 

It  icat  proved  that  stc  vas Jilted  for  ate  a*  a 
but  not  for  mercantile  pai-poKJi,  lieing  t 
uniauai  tliejigth,  ami  having  no  /ilate  for  si 
II  cargo ;  Ihi'u  her  l>ulicai-l:i  icere  huxr  am 
than  in  merehanl  ships,  and  that  pre/iarat 
made  for  placing  hainmoct  racks  on  the  bult 
vtuaftcith  men  of  war.  JSnl  at  the  time  c 
there  mere  no  tracts  i^  fittings  for  gnm, 
proved  t/utl  the.  iras  butlt  bg  oriltr  and  under  i 
of  agentt  of  the  Confedeiiile  tilates.  iiud  jt 
milled  thai  she  Kas  not  Jilted  far  a  Irausporl 

At  the  trial  UfoTt  Polhrl;.  C.  B.,  hit  Ijirdshii 
the  jury,  that  iflhcg  were  of  opinion  that  Ih 
or  Imilders  haa  endeavoured  to  tanip.  ,/ir  o*. 
the  ship  in  an  Kuglish  pari,  in  such  a  H 
icould  prepare  her  lo  commit  hottilitien,  icith  I 
prohiiiiteA  by  the  slatate,  theg  Koald  Jind 
Oroicn ;  bat  not  othennise. 
Thejary  found  for  the  owners  against  Ihe  CVus 
On  a  notion  for  a  new  trial  on  the  ground  of 

Held,' by  i'olloek.  C.  II  and  Dramwen,  a, 
uniai^ul  equipment  of  a  sliip  ander  the  abot 
must  be  an  equipment  for  the  puijnaes  of  i 
such  an  one  as  mould  enable  her,  on  leavinij  th 
once  to  commence  hostilities,  and  that  there 
no  such  equipment  in  this  case  .- 

Per  Channell,  B.,  that  ihe  et/uipment  pmhibilt 
tiatute  is  aa  equipment  fur  irar,  hut  that  ei 
the  ialenl  leilh  whiJl  the  is  famished  is  adm 
shoa  that  an  equipment  that  would  othtncut 
bt  pMce/vl  it  TtaQj  duig'ud  fir  war. 
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Per  Piffotlf  B,,  That  any  act  of  equippingj  done  with 
Ae  iMteMt  prohibited,  is  within  the  statute. 

ThM  vas  Hie  case  of  the  Alexandra :  (sec  9  L.  T. 
RepiN.  S.  261,  885.) 

^ff.  Cairns,  Q.C.,  Karslake,  Q.C.,  Meliish,  Q.C. 
Bd  Kemphty  appeared  for  the  defence. 

Tlie  Attorney- Generaf^  the  Solicitor- Generaf,  the 
(^'«  Aiivocate  and  T.  Jones  on  behalf  of  the 
QravD. 

The  foUowing  were  the  principal  cases  and  autho- 
Dtief  cited: 

The  Santistima  Trinidada,  7  Whoaton*s  Supreme 

Oonrt  Beps.  283 ; 
Tie  Twee  Gfbnteders,  3  Bob.  Ad.  Bep.  162 ; 
Moodie  y.  TA0  iihip  Brothers^  Bce*8  Beps.  76 ; 
AlitM>n*8  Hint  of  Europe,  pL  2,  vol  1,  sect  95 ; 
4  C«DniDg*s  Speeches,  154 ; 
%  y.RHSseO,  23  L.  J.  173, M.  C; 
FoTte9cne'sBep.388; 
V»tH  Wl  3,  c.  7,  68.  110,  111 ; 
UaU  V.  Gretn,  9  Ex.  247 ;  23  L.  J.  15,  M.  C. ; 
Ik  WUz  v.Hendrick,  9  Moa  588; 
HarraU  v.  IFtac,  9  B.  &  C.  712 ; 
Nashrv.  Twdor,  9  B.  &  C.  718; 
MtdAroi  V.  H*U,  8  Bing.  231 ; 
nimmond,  5  Ch.  "Boh.  325,  331 ; 
VttFkd  Oyen,  1  Cb.  Bob.  144; 
Tie  WUUam,  5  Ch.  Bob.  395; 
^'aboi  ▼.  Strvioe,  5  Taun.  433 ; 
^)«art  V.  Gibson,  1  Bob.  Sootch  Ap.  260 ; 
GrtuPara,  7Whar.  471; 
Kant's  Com.  117,  124,  152 ; 
Ihrtin's  Treaties,  voL  6,  ss.  336.  386 ; 
TkAlexcL,  9  C  ranch.  Amer.  355 
Tl»£<«re//a,4Whar.  309; 
Tenterden  on  Shipping,  8th  ed.  184; 
Om  V.  Oliner,  2  Q.  B.  304,  305 ; 
fmatfm  v.  Hughes,  1  M.  A  S.  593 ; 
Tk  Mermaid,  Lees  Bep.  69 ; 
TleBndien,  lb.  76; 

Oniied  States  v.  Guinet,  Whar.  State  Trials,  95; 
United  States  v.  Qfdncy,  6  Peters.  445 ; 
Vsited  States  v.  Gooding,  12  Wheat  460; 
Gn^ory  v.  Tuffs,  1  C.  M.  a  810; 
£&oU  V.  South  J)evon  Railtcay  Companff,  2  Ex.  725; 
Jmge  Margaretha,  1  Bob.  Ch.  194. 

He  facts  and  arguments  sre  sufficiently  stated  in 
the  course  of  the  following  judgments: 

Pollock,  C.  B. — ^This  was  an  information  against 
ie  ihjp  Alexandra,  cliarging  that  the  dcfts.,  with 
then,  had  been  guilty  of  a  violation  of  the  Foreign 
hfotment  Act  in  respect  of  that  vessel.  The  ship 
^kmndra  had  been  built  and  partly  rigged  at  Liver- 
ool,  and  had  been  seized  on  the  6th  AprU  by  an 
ma  of  the  Customs,  on  the  ground  of  a  breach  of 
le  7th  section  of  the  statute.  The  def  ts.  claimed 
le  ship,  and  pleaded  that  the  sliip  was  not  forfeited, 
le  information  charged  them  with  every  possible 
iobtion  of  the  Act  as  to  equipping,  furnishing  and 
Iting  out,  but  omitted  to  charge  anything  as  to 
miing.  The  cause  was  tried  before  me  on  Monday, 
K  22nd  June,  and  three  following  days.  The 
ndence  for  the  Crown  clearly  established  the  war- 
ke  character  of  Uie  vessel .  It  was  not  at  all  adapted 
r  commerce,  but  was  capable  of  being  adapted  for 
irlike  purposes ;  and  though  it  miglkt  have  been 
led  as  a  yacht,  according  to  the  evidence  of  Captain 
Bgiefield,  it  was,  in  all  probability,  intended  to  be 
fed  by  the  so-called  Confederate  States  as  a  vessel 

war,  when  adapted  for  that  purpose  by  them 
litable  equipments  and  fittings-up  being  fur- 
ihed);  and  if  the  making,  in  pursuance  of  an 
IMment  or  aider  for  that  purpose,  with  intention 
leU  and  ddlver  to  one  of  the  belligerents,  the  hull 
a  ve«el  auHable  f or  war,  but  unarmed,  and  not 
vipped,  fnmidied,  or  fitted  out  with  anything  that  / 
lUed  her  to  cmine  or  commit  bostilitice,  or  to  do  I 


any  warlike  act,  be  a  violation  of  the  Foreign  Enlist- 
ment Act,  my  direction  to  the  jury  was  wrong  in 
point  of  law,  the  verdict  ought  to  have  been  for  the* 
Crown,  and  there  ought  to  be  a  new  trial.  But  if 
the  commerce  of  this  country  in  ships,  whether  ulti- 
mately for  ix^ace  or  war,  is  to  continue,  and  pro- 
vided a  sliip  loaves  the  ports  of  this  country  in  no 
condition  to  cruise  or  to  commit  hostilities,  though 
she  may  be  of  a  warlike  character,  there  has  been 
no  violation  of  the  statute,  then  the  verdict  wa.s 
right.  And,  in  substance,  this  is  the  question  be- 
tween the  C'rown  an<l  the  dcfts.,  stripped  of  all  tech- 
nicality. The  condition  in  which  the  vessel,  un- 
finished when  she  was  seized,  was  intended  to  leave 
this  country,  was,  ])crhaps,  not  perfectly  clear ;  but 
there  was  no  direct  evidence  that  she  was  to  be 
made  (at  Liverpool  or  in  any  other  British  port) 
fit  to  cruise  or  commit  hostilities.  I  told  thi> 
jury,  in  substance,  that  the  sale  of  a  ship  was, 
in  my  judgment,  perfectly  lawful,  even  of  a 
ship  so  constructed  as  to  be  convertible  into  a 
ship  of  war;  that  the  sale  of  arms  and  amnni- 
nition,  and  every  kind  of  warlike  implement 
was  not  forbidden  by  any  law,  either  international 
or  nmnicipal;  and  that  I  thought  a  ship  capabU^ 
of  being  used  for  war  might  be  made  and  sold,  as 
well  as  sold,  if  made,  provided  she  did  not  leave  a 
port  of  this  country  either  armed  or  equipped,  or 
furnished  or  fitted  out,  i^ithin  the  meaning  of  the 
statute  —that  is,  with  intent  or  in  order  to  cruise  or 
connuit  hostilities  against  a  State  or  Power  witli 
whom  her  Majesty  was  not  at  war.  There  was  no  direct 
evidence  that  she  was  intended  to  be  armed  at  any 
British  port,  with  intent  on  the  part  of  any  of  the 
defts.,  or,  indeed,  any  one,  to  cruise  or  commit  hos- 
tilities ;  indecil,  there  was  no  charge  in  the  informa- 
tion on  the  subject  of  '*  arming"  at  all ;  and  there 
was  no  direct  evidence  of  an^*  intention  to  equip, 
furnish,  or  fit  out  the  ships  with  intent  to  cruise  or 
commit  hostilities,  acconling  to  what,  I  think,  is 
the  true  meaning  of  the  charge  in  the  information. 
I,  however,  left  the  question  to  the  jury,  in  the 
terms  of  the  Act  of  Parliament;  and  upon  this 
direction,  with  the  evidence  before  them,  the  jury 
found  a  verdict  for  the  defts.  In  Michaelmas  Term 
the  Attorney-General  applied  for  a  new  trial,  and 
obtained  a  rule  to  show  cause,  on  the  grounds  stated 
m  the  rule,  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  had.  Cause  was  shown  during  the 
term,  and  the  argument  lasted  six  days.  We  have  now 
to  deliver  the  judgments  of  the  various  members  of  the 
court.  It  is  material,  I  think,  first  to  call  attention  to  the 
various  charges  contained  in  the  infonnation,  which 
consists  of  ninety-eight  counts.  The  ninety-seventh 
and  ninety-eighth  relate  to  an  intent  to  employ  the 
ship  as  a  transport  or  storeship.  These  counts  were 
given  uj)  at  the  trial  by  the  then  Attorney-General. 
The  remaining  ninety-six  counts  consist  of  the  first 
eight  counts  repeated  twelve  times,  merely  var3ing 
the  offence  charged.  The  first  eight  counts  charge, 
that  the  defts.  did  equip ;  the  next,  that  they  did 
furnish ;  the  next,  that  they  did  fit  out,  and  so  on ; 
then  all  the  varieties  of  attempting  or  procuring, 
aiding,  &c.,  were  introduced — making  the  total  eight 
times  twelve,  or  ninety-six.  The  Attorney-General, 
at  the  trial,  said :  -'■  The  first  eight  counts  are  those 
only  to  which  any  attention  need  to  be  paid  "  (not 
meaning  to  abandon  the  rest,  but  intimating  that 
the  first  eight  represented  all  the  rest).  I  propose 
to  state  in  substance  what  those  eight  counts  are. 
The  first  count  charges  that  the  defts.  (without  the 
leave,  &c.)  did  equip  the  vessel  with  intent  and  in 
order  that  such  ship  or  vessel  should  be  employed  in 
the  service  of  the  Confederate  States,  with  intent  to 
cruise  and  commit  hostilities  against  a  certain 
foreign  State  with  which  her  Ma^estY  "^^"^  "^"^^  ^3assct 
at  war — to  wit,  tl\c  HepuVAKc  ol  \>^e  \iiv\x«^>^v»X«». 
The  second  count  Teseu\\Aviii  iVia  fiT%V,>a\)XOMMc^8i"*^ 
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tliat  hostilities  were  to  be  committed  af^ainst  the 
citizens  of  the  foreign  State.  The  third  count 
charges  that  the  dofts.  did  equip  with  intent  to 
c^niise  and  commit  hostilities  against  a  foreign  State 
with  which  her  Majesty  was  not  then  at  war.  The 
fourth  count  is  similar  to  the  third,  varying  the 
description  of  the  ])arties  against  whom  hostilities 
w'ere  to  be  committed.  The  fifth,  sixth,  seventh, 
and  eighth  are  similar  to  the  first  and  second,  varying 
<mly  the  description  in  the  first  and  second  counts 
of  the  belligerent  parties.  The  charge,  therefore, 
resolves  itself  into  a  charge  of  equipping,  &c.,  with  a 
certainintent;  the  inti'nt  being  stated  in  two  different 
ways — or  a  charge  of  attempting,  endeavouring  to 
equip,  or  procuring,  &c.,  to  be  equipped,  with  the 
same  two  intents  in  different  counts.  If  what  was 
intended  to  be  done  would  not  when  done  amount  to 
an  equipping.  &c.,  within  the  Act,  then  there  would  be 
no  attempting  or  endeavouring,  &c.,  contrary  to  the 
Act.  The  question  then  arises,  what  is  the  true  con- 
struction of  the  Foreign  Enlistment  Act,  particu- 
larly of  the  7th  section  of  that  statute,  upon  which 
the  information  in  thi^  case  is  framed ;  and  what  is 
the  meaning  of  the  wonls  '*  equip,  furnish,  or  fit 
out^'in  that  section;  and  also  what  is  meant  by 
the  expression,  "  with  intent  to  cruise  or  commit 
hostilities."  It  is  a  highly  penal  statute,  creating  a 
new  crime  or  misdemeanor,  making  those  who  com- 
mit it  liable  to  fine  and  imprisonment,  if  found 
guilty,  and  the  ship  (the  subject  of  the  crime) 
liable  to  forfeituni.  'fhe  attempt  or  endeavour  to 
commit  the  offence,  or  the  procuring  it  to  be  com- 
mitted, or  the  aiding,  assisting,  or  being  concerned 
in  the  committing  it  are  all  made  criminal,  and 
liable  to  the  same  punishment  and  forfeiture.  In 
order  to  have  a  comprehensive  view  of  the  whole 
»tubject  it  may  be  useful  to  become  acquainted  with 
the  history  of  the  statute  and  of  the  Act  of  the 
American  ("ongress  which  is  said  to  have  given 
rise  to  it.  It  may  1x^  useful  also  to  learn  what  have 
IxHin  the  opinions  (differing,  it  may  be  observed, 
■widely  from  each  other)  of  learned  jurists  and 
eminent  statesmen  (not  always  agreeing)  on  the 
.subject  of  international  law,  l>elligerent  rights,  and 
neutral  duties ;  but  none  of  these  can  furnish  even 
the  semblance  of  authority  for  construing  an  Eng- 
lish Act  of  Parliament,  which  creates  for  the  first 
time  an  indictable  offence,  rendering  the  party 
found  guilty  of  it  liable  to  fine  and  imprisonment, 
and  his  property  liable  to  forfeiture;  and  it 
should  be  borne  in  mind  that  the  proiHjrty  is  not 
forfeited  unless  the  crime  has  been  conmiittiMl. 
If  the  statute,  in  terms  reasonably  plain  and  clear, 
makes  what  the  defts.  have  done  a  imnishable 
offence  within  the  statute,  we  want  not  the  assist- 
ance which  mav  be  derived  from  what  eminent 
statesmen  have  said,  or  learned  jurists  have  written, 
on  international  law  or  belligerent  rights,  or  even 
the  decisions  of  American  courts,  to  see  whether 
the  case  before  us  is  within  the  statute.  But  if  not, 
no  opinions  of  jurors,  no  decisions  of  foreign  courts, 
will  enable  us,  or  ought  to  induce  us,  to  declare 
that  the  sco])e  and  object,  the  spirit  and  intention  of 
the  Act,  include  the  case  before  us,  though  it  be  not 
plainly  and  clearly  expressetl  by  the  Legislature. 
We  have  had  in  this  country'  no  court  of  criminal 
equity,  so  Lonl  Campbell  calletl  the  Star  Chamlx'r, 
in  a  case  tried  lK»fore  him  {The  Emperor  of  Austria  v. 
/>m/.  30,  L.  J.  700,  Ch.),  since  that  court  was  abo- 
lished. Blackstone,  J.  well  lays  down  the  rule  in 
1  Bl.  Com.  \Yly  that  the  freedom  of  our  constitution 
will  not  permit  that  in  criminal  cases  a  power  should 
l>e  lodged  in  any  judge  to  construe  the  law  other- 
wise than  according  to  the  letter.  Our  institutions 
were  never  more  safe,  in  my  opinion,  than  at  the 
7)rcsent  moment ;  but  we  must  not  lose  any  of  the 
.i^Tounds  of  our  security — no  calamity  would  be 
AfTcater  than  to  introduce  a  iaji^  or  clastic  interpreta- 


tion of  a  criminal  statute  to  serre  a  spedal  but  t 
temporary  purpose.  And  here  I  may  notice,  in 
order  to  dispose  of  the  argument  of  the  Attonwj- 
General  about  construing  the  statute  (even  a  penil 
statute)  so  as  to  suppress  the  mischief  and  adTuee 
the  remedy — ^he  cited  Plowden,  and  the  retolntiaM 
in  HeydoiCs  case,  3  Bep.  18;  bat  aU  the  penal 
statutes  alluded  to  arc  those  which  create  ioiii» 
disability  or  forfeiture ;  none  of  them  are  cri- 
minal statutes:  and  I  think  it  is  altogetber 
a  mistake  to  apply  the  resolutions  in  Heydim*9ca»t 
to  a  criminal  statute,  which  creates  a  new  offence.- 
The  distinction  between  a  strict  constmction  and  a 
more  free  one  has,  no  doubt,  in  modem  tiroes  almoit 
disappeared,  and  the  question  now  is — what  is  the 
true  construction  of  a  statute?  If  I  were  saked 
whether  there  be  any  difiference  left  between  a 
criminal  statute  and  any  other  statute  not  creiting 
an  offence,  I  should  say,  that  in  a  criminal  atatate 
you  must  l)e  quite  sure  that  the  o£fcnce  charged  ti 
within  the  letter  of  the  law ;  in  seme  other  caaei  thr 
statute  is  to  be  applied  unless  you  are  sure  that  the 
case  is  not  within  the  law.  As  to  this  partienltf 
statute  having  for  its  object  prevention,  not  punialir 
ment,  which  was  pressed  on  our  notice  more  tlnii 
once,  that  is  not  a  matter  peculiar  to  this  statute 
I  a]>prehend  that  it  has  that  object  in  common  witt 
all  other  criminal  statutes  that  were  ever  passed 
which  are  all  intended  not  to  punish  guilt  bat  ti 
prevent  crime ;  and  as  to  the  recital  that  the  exist< 
ing  law  was  not  sufficient,  to  which  our  opinion  w« 
particularly  called,  I  presume  that  recital  lesU] 
belongs  also  to  every  statute,  whether  mentioned  ii 
it  or  not,  for  if  the  law  be  sufficient,  the  statute  ia  i 
piece  of  superfluous  legislation.  So  also,  I  thinl 
we  have  nothing  to  do  with  the  political  cooae 
quences  of  our  decision,  or  the  dissatisfaction  it  mt; 
create  in  any  quarter  anywhere.  And  I  cannot  hell 
here  expressing  my  regret,  not  unminglcd  wm 
8uri)rise.  that  the  learned  Attorney- General  hai 
more  than  once  adverted  to  the  consequences  tlis 
may  arise  from  our  holding  that  what  tife 
defts.  have  done  is  not  contrary  to  our  manidpi 
law.  That  it  is  not  contrary  to  the  law  o 
nations  he  has  distinctly  stated,  and  indeei 
made  it  the  subject  of  an  "argument  in  anotbe 
place,"  as  they  call  it,  "that  other  countries  have  DC 
right  to  complain  of  it  as  a  violation  of  the  law  ol 
nations."  On  the  first  day  of  his  argument  he 
pointed  out  how  the  supply  of  ships  would  woik 
practically  between  a  powerful  country  and  a  weak 
one;  and  he  imagined  this  country  at  war  with 
France,  and  the  (lockyards  in  Sweden  supplyiDi» 
fitting  out,  and  equipping  vessels  of  war  for  France; 
and  he  suggested  that  we  might  say,  as  he  says  le 
always  have  done  in  the  course  of  our  history,  "W^ 
will  not  endure  it,  and  if  this  goes  on  we  will  nthtf 
go  to  war  with  you  than  let  war  be  carried  on  prac- 
tically against  us  from  your  shores,  under  pretence* 
of  neutrality.  That  we  should  do  that  with  a  weak 
l)ower  like  Sweden  can  any  human  being  entertais 
adoubt?**  I  venture  to  entertain  a  doubt,  and  to* 
express  a  hope  that  this  country  would  not  soUy  it* 
high  character  by  adopting  towards  a  weak  State  A 
line  of  conduct  which  it  would  not  think  prudent  cC 
politic  towards  a  stronger  one.  He  then  goes  on  ^ 
suggest  that  a  "  great  power  like  the  United  State* 
would  adopt  the  same  views,  would  look  broadly  at 
the  practical  mischief,  would  care  nothing  for  Vattelf 
Grotius,  or  Puffendorf,  and  would  say,  *  It  is  in 
substance  as  noxious  as  war,  and  I  will  not  endor^ 
it.' "  I  must  say  I  doubt  whether  snch  riewa  aa^ 
such  doctrines  ought  to  bo  presented  to  as  at  all ;  1 
am  sure  that  they  ought  not  to  influence  oar  jod^ 
ment.  and  I  am  inclined  to  suspect  the  soondneas  ol 
any  proposition  of  law  which  reqniies  soch  a  styk 
of  argument  to  support  it ;  and  I  maj  add,  tni 
\  vnleTna\Aon8iV\a.^  Nfo\]l<\  \m^  q1  Uttte  oae  If  it  wer 
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il  to  goTem  the  conduct  of  Btronrc  nai 
>o(  weak  ones.  I  thonght  it*  object  wa<,  nmong 
kr  thiniia,  to  Mate  ind  define  what  rcIb.  what 
aiact  of  luij  State,  wonld  justify  war  beinft  made 
ni  it  hj  another  State;  but  the  Actomey- 
entnl  teems  to  think,  if  one  nation  he  etrong 
li  inother  wealc,  the  stroni;  will  make  wor  on  the 
Mk,  thongh  it  has  no  riolation  of  international 
.vtoallegeaRainat  it  and  to  complain  of.  Afcain, 
I  Ae  Kcond  daj,  he  said,  "  The  peace  and  welfare 
I  tbe  kingdom  (pertiaps  of  the  world)  is  declared 
J  tbe  Lepilatare  to  depend  upon  this  matter." 
ftai  hii  attention  was  called  to  this,  he  laid  per- 
■pbewal  goinK  too  fai-inaayin);  "theiicaccof 
B  world,"  and  no  doubt  he  was.  for  there  is  not 
ordedumtion  by  the  LepiUture  about  the  peace 
I  the  world  at  all;  and  the  eitprcBsion,  "peace  and 
rffire  of  tbis  kin((doni,"  which  is  in  the  preamble, 
briicve,  relatea,  as  far  as  peace  ia  concerned,  only 
ithactianquiUitywhichiainthccarcofthcmains- 
lev,  and  has  nothing  whsEcvcr  to  ilo  with  the 
Man  of  peace  or  war  with  respect  to  other 
wine*.  At  the  end  of  bis  address  (no  doubt  con- 
[KiKTO  (or  its  ability)  he  staled  the  [noundB  on 
tKh  onr  decision  oujrht  to  rest  in  a  manner  pcr- 
wlr  nneiceptionable,  and  I  wish  tho  whole  of  his 
rmment  had  corresponded  with  tbe  dipiificd  and 
toqitntcoDcIuaionofit.  So,  also,  I  think  we  have 
"Wing  to  do  with  the  question  as  to  which  con- 
^cOon  of  the  clause  U  most  for  the  interest  of 
ta  conntty  as  a  great  maritime  power.  It  i» 
"fwouiR  the  discnsiion  to  make  it  in  anv  degree 
""opon  a  question  of  adTantage  or  benefit  to  be 
mta  or  lost,  and  on  such  a  subject  we  might  turn 
«fcbc  qmtc  mistaken.  In  the  present  enlightened 
"■«  the  eivdisfd  world,  it  may  be,  that  that 
•we  and  those  principles  which  would  make 
■  P»perous  in  peace  are  to  bo  preferred  to 
■■»  which  would  make  us  successful  in  war. 
»  WMtniinE  the  statute  it  is  our  duty  to 
Wttin  the  true  legal  meaning  of  the  words 
■'by  the  Legislature,  and  to  collect  the  in- 
■ta  from  the  language  of  the  statute  itself 
wr  the  preamble  or  the  enactments),  and  not  to 
■«ont  the  intention  from  sonie  other  sourees  of 
■"nstion,  and  then  construe  the  words  of  the  sta- 
«  »  as  to  meet  the  assunieil  intention  ;  and  this 
PP«n  to  me  to  be  the  mistake  of  the  counsclfor  the 
J^.  They  say,  "  Here  is  a  powerful  State  com- 
*wng  that  what  you  are  doing  is  as  bad  as  war, 
M  njing  'We  won't  endure  it:"  and  then  they 
Jthti  the  welfare  and  peace  of  this  countrv  re- 
ne  that  the  Act  should  be  construed  so  as  to 
«nce  that  eomptoJut ;  but  wo  cannot,  and  ought 
t  ercn  if  the  matter  before  us  seemed  to  be 
rein  the  mischief  which  it  is  supposed  the  statute 
I'meant  to  remeily,  to  deal  with  it  as  a  crime, 
ilMs  It  be  plainly  and  without  doubt  Included  in 
t  language  used  by  the  Legislature.  Inmy  judg- 
« it  is  not  within  the  letter  of  tho  statute,  nor 
tain  the  spirit,  nor  was  it  at  all  contemplated  by 
•e  who  framed  the  law.  The  danger  of  travel- 
font  of  the  statute  itself,  and  looking  elsewhere 

we  object  of  the  Legislature  in  passing  it,  may 
lUnstrated  by  the  wide  difference  of  opinion  be- 
*n  the  late  Attorney- General  and  the  present 
aniey-General  upon  this  point.  Tho  late  Attor- 
■General,  in  opening  the  case  to  the  jury,  said, 
pp™"*  particularly  lo  have  been  contemplated  by 

framera  of  the  Foreign  Enlistment  Act  to  en- 
X  the  observance  of  neutrality  in  the  event  of 
.  which  I  certainly  understand  to  mean,  to  com- 

a  compliance  with  the  duties  of  neutrality  as 
MUtded  by  international  law.  But  the  present 
omej-Qmenl,  in  the  beginning  of  his  ancumcnt 
moTt  of  the  mle,  took  quite  an  opposite  view, 

TowB,  I  tUnkkmore  correct  one.  and  snid, 
t  of  hit  ipeecb  "in  another 
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place  "  was  to  establish  the  directly  contradictory 
proposition;  and  his  language  is  this:  "I  say  thu 
there  was  no  such  obligation,  and  that  it  is  a  total 
misinterpretation  of  the  munictpal  law  to  say  that 
there  was  any  State  in  the  world,  which,  according 
to  the  settled  and  established  principles  of  inter- 
nationaT  law,  could  have  required  this  countrj- 
to  prohibit  those  tilings  which  were  prohibited 
under  that  statute."  And  even  with  respect  to 
the  Alabama,  he  intimates,  that  though  there 
hail  been  a  breach  of  the  municipal  law,  there 
had  been — and  I  think  he  is  quite  correct — no  viola- 
tion of  inlemational  law.  or  anything  of  which  a 
belligerent  at  peace  with  this  country  had  a  right  to 
complain.  In  endeavouring  to  discover  the  true 
construction  of  the  7th  section  of  the  statute,  the 
first  matter  to  be  attended  to  is,  no  doubt,  the  actual 
language  of  tbe  section  itself,  as  introduced  by  the 
preamble :  secondly,  the  words  or  expressions  whicli 
obviously  are  by  design  omitted;  thinllj,  the  con- 
nection of  the  7th  section  with  other  sections  in  the 
same  statute,  and  the  conclusions  which,  on  com- 
parison with  other  sections,  may  be  reasonably  anil 
obviously  drawn.  I  do  not  mean  to  exclude  other 
considenitions,  but  these  appear  to  me  to  be  the  most 
obvious  and  safest.  The  leameil  Attomey-Cieneral. 
with  apparent  elTcct.  asks,  why  do  you  try  to  explain 
a  statute  by  words  which  arc  not  to  be  found  in  it? 
— it  is  dangerous  to  adopt  such  a  course.  On  the 
first  impression,  the  objection  seems  not  unreason- 
able, but  the  answer  is  obvious — in  order  to  know 
what  a  statute  does  mean,  it  is  one  important  step 
to  know  what  it  does  not  mean  ;  and  if  it  be  quite 
clear  tliat  there  is  somctbing  which  it  does  not  mean, 
then  that  which  it  is  suggested  or  supposed  to  be 
what  it  docs  mean  must  be  consistent  and  in  harmony 
with  what  it  is  clear  that  it  does  not  mean.  What 
it  forbids  niiist  be  consistent  with  what  it  permits. 
The  7th  section  contains  the  words  "equip,  furnish. 
fit  out.  and  arm."  but  iloes  not  contain  the  woni 
"  build  ;"  and  1  think  no  one  can  doubt  but  that  that 
word  was  purposely  omitted  from  the  Act  of  Con- 
gress and  from  our  own  statute.  I  am  not  surprised 
that  the  Attomcy-Gencml  was  desirous  of  pre- 
venting this  mode  of  investigation,  because  it  leads. 
in  my  judgment,  irresistibly  to  this  conclusion,  that 
whatei'cr  might  be  done  in  the  way  of  mere  building 
before  the  statute,  may  now  be  done  notwith- 
standing the  statute.  In  common  honesty  and  can- 
dour, it  cannot  be  su^rested  that  the  Legislature 
meant  to  sujipress  the  mere  building  of  ships  for  a 
belligerent,  as  it  were,  by  a  siile  wind,  and  to  sup- 
press their  trade  without  exciting  their  alarm.  I 
think  therefore,  I  may  pronounce  with  confidence. 
that  It  is  lawful  now  to  build  ships,  and  even  to 
build  ships  for  war.  Ilic  shipbuilders  of  this  country 
for  above  a  century  hove  built  ships  for  almost 
every  nation  on  the  earth,  some  for  warlike  pur- 
poses and  some  for  commercial.  It  is  one  of  the 
most  considemble  of  our  industrial  Hn<l  cnmmereini 
pursuits.  Building  ships  is  not  pmhibite<l,  even 
building  ships  for  war  is  not  prohibited,  provided 
they  be  not  c<iuipped,  furnished,  fitted  out,  or  armed 
in  our  ports,  with  either  of  the  intents  stated  in  the 
7th  section  :  and  the  words  "  equip,  furnish,  fit  out, 
orann"  with  the  intent  stated  in  the  7th  section, 
ought  to  be  constnie«l.  if  they  can  bo  so  construed, 
as  to  leave  the  commereiat  interest  of  shipbuilders 
untouched.  If  the  comparison  of  the  7th  section 
with  the  other  sections  in  the  Act  makes  certain 
propositions  clear  and  undoubted,  the  Act  must  be 
construed  accordingly,  and  ought  to  be  so  const ruiil, 
as  to  make  it  a  consistent  and  harmonious  whnle. 
If,  after  all.  it  turns  out  that  that  cannot  be  done, 
the  construction  that  produces  the  greatest  harmony 
and  the  least  inconsistency  ia  that  which  ought  to 
prevail.  I  cannot  unAeiaWcA  \\w«,  'to.  >S»:  lawtfi 
breudi,  il  can  \>e  adnulwA  ftiaX  "iXio  i^KaJCwro.  "«■  ^« 
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from  being  freu  from  difficulty,  ami  yet  a  construc- 
tion hi*  calle<l  for  to  crentc  a  crime,  and  oiiilmrra.ss 
an  important  branch  of  British  industry.  A  (*om- 
pariHon  of  the  7th  section  with  the  *2n(\  leads  me 
to  a  conchision  quite  different  from  that  at  vrhich 
the  loariKMl  Attorney-General  arrived.  With  nv*pect 
to  the  2nd  nection,  it  did  not  escapi*  him,  that  the 
offen«'(r  cn^ated  by  the  2nd  section  is,  in  a 
natuniUlM)rn  British  subject,  an  offence  every- 
when*  (in  the  rt»alm  or  out  of  it).  Tj)  use  liis 
own  expression,  **the  net  is  thrown  as  wide  as 
the  entire  world,"  and  enlistment  anywhere  is 
the  matter  forbidden.  Not  so  the  7th  section: 
the  acts  forbidden  by  it  are  forbidden  to  Her 
Majesty's  subjects  in  Her  Majesty's  dominions  only ; 
elsewhere  they  are  no  offence  at  all ;  and  the 
Attorney-General  fails  to  draw  the  conclusion, 
which  lo  my  mind  is  irresistible,  that  neither  the  act 
nor  the  intention  are  so  much  consitlertMi  as  the 
place.  It  is  the  place,  a  British  port  here  or  al)n)ad, 
that  is  made  sacred.  Let  the  shipbuilder,  though  a 
British  subject,  take  his  capital  and  materials  else- 
where, and  he  may  build  what  ship  he  pleases,  and 
arm  it  and  equip  it  as  he  likes,  for  the  use  of  anv 
bcUijferent  not  at  war  with  this  country ;  and  with 
whatever  intention  he  is  actuated,  if  he  commits  no 
act  of  hostility,  he  neither  violates  international 
law,  nor  commits  any  breach  of  the  Forei«rn  linlist- 
ment  Act.  The  great  object  of  the  statute,  there- 
fore, was  not  to  prevent  the  building  of  i»hips  by 
British  shipbuilders  for  one  of  two  l)el]igerents, 
with  neither  of  whom  we  were  at  war,  but  to  pre- 
serve the  ports  of  this  country  from  being  made 
ports  of  hostile  equipment  against  a  friendly 
belligerent ;  l)ut  not  in  any  way  to  fetter  the  com- 
merce of  this  country,  or  the  trade  of  shipbuilding, 
beyond  what  was  necessary  for  that  purpose*.  If 
it  were  important  to  prevent  ships  from  being 
cqai])ped,  fumishc<l,  fitted  out,  or  armed,  with  the 
intents  mentioned  in  the  7th  section,  by  British 
subjects,  it  might  have  been  made  the  subject  of 
universal  prohibition  as  easily  as  enlisting ;  but  the 
prohibition  does  not  go  beyond  the  ports  of  the 
British  dominions.  Again,  a  comparison  )x>tween 
the  7th  section  and  the  8th  thr<»ws  also  some  light 
on  the  meaning  of  the  words  used  iu  the  7th 
section,  and  cm  the  object  with  which  it  was  framed. 
The  8th  section  of  the  British  statute  makes  it 
a  misdemeanor  to  add  to  the  numlx'r  of  guns, 
or  to  t:hange  them  for  others,  or,  by  the  addition 
of  any  equipment  for  war,  to  increase  the  war- 
like force  of  any  ship  or  vessel  of  war,  or  (rruiser 
or  armcHl  vessel,  which  at  the  time  of  arrival  was  in 
the  service  of  any  foreign  prince  or  government,  or 
of  any  i)ersons  exercising  the  powers  of  govern- 
ment. In  short,  it  forbids  any  one  in  this  country 
to  increase  the  warlike  force  of  any  vessel  of  war  or 
armed  vessel  not  belonging  to  the  Sovereign  of  this 
country.  In  this  it  differs  from  Uie  corresiwnding 
section  in  the  Act  of  Congress  (which  is  tlie  5th), 
and  which  forbids  the  increase  of  warlike  armament 
to  a  shif)  of  war  only  when  it  is  at  war  with  a  State 
or  peoi)]e  with  whom  the  United  States  are  at 
peace.  But  in  this  country  the  increase  of  the  war- 
like armament  of  any  foreign  ship  of  war  is  not 
permitted  at  all.  ^V^lether  it  belongs  to  a  State  at 
peace  or  at  war  with  those  whom  we  are  not  at  war 
is  no  question ;  our  ports  are  not  to  be  disturbeil  by 
a  warlike  amuiment  at  all ;  but  then  everything  or 
anything  else  may  be  done  for  tin?  purpose  of 
mere  navigation.  Any  sea  damage  to  the  .ship  or 
tackle  may  hi*  R*paire<l ;  if  a  vessel  ix*  capable  of 
repair  she  may  he  equipped,  furnished  and  fitted 
out.  If  a  steamer,  she  may  be  supplied  with  coals, 
in  order  that  she  may  reach  a  port  of  her  own 
country  in  safety.  One  conclusion  clearly  to  be 
iJrawn  from  this  1%  that  whereas  iu  the  United 
States  a  forvig^n  belligerent  xc&icl  was  not  allowed 


to  increase  its  warlike  force,  if  the  United  Stit» 
were  at  peace  with  tfie  other  belligerent,  in  tk 
British  dominions  a  foreign  vessel  of  wir  is  ml 
allowed  to  .increase  its  warlike  force  at  all,  under 
any  circumstam^es.  The  one  may  be  ascribed  to 
some  doctrine  of  neutrality,  the  other  to  a  wiihli 
preser^-e  the  peace  of  the  British  ports,  and  not  ta 
allow  them  to  he  made  places  of  waiiike  equipaiat 
for  foreign  vessels  at  all.  But  there  is  anoCker 
result,  more  worthy  of  observation.  It  is,  I  pre«iiise»  : 
conceded,  that  a  Federal'  vessel  of  war  damafel 
by  storm  may  put  into  an  English  port,  and  n^ 
refit  and  repair  so  far  as  is  necessary  to  mike  it 
again  navigable,  in  order  to  reach  its  own  conntiy. 
The  8th  section,  by  implication,  permits  all  that  k 
does  not  forbid.  A  Federal  vessel  of  war  comi^i 
into  our  ports  would  be  allowed,  no  doubt,  to  repiir 
sea  damage,  and  to  supply  lost  stores,  in  ord»  to 
reach  some  other  port ;  but  the  shipbuilder  in  om 
port  would  be  equipping,  furnishing,  and  fitting  oit 
that  vessel,  knowing  that  the  commander  vbo:^ 
cruise  and  connnit  hostilities  against  the  so-cillfll 
Confederate  States.  But  does  the  shipbuilder  coo- 
mit  a  misdemeanor,  or  is  the  vessel  forfeited?  If 
the  argument  for  the  prosecution  be  well  foanded. 
and  the  construction  of  the  statute  by  the  coanMl  ^ 
for  the  Crown  be  corre<»t,  the  shipbuilder  who  re- 
paired any  damage  to  a  vessel  of  war  belonging  Is 
either  of  the  belligerents  would  be  liable  to  a  pTOl^ 
cution  as  much  as  any  of  the  present  defts.  I  nov 
come  to  the  7th  section  itself,  and  to  the  terms  oi 
which  the  statute  enacts,  that  persons  doing  oenaia 
acts  with  a  certain  intent  shall  be  deemed  guilty  tf 
a  misdemeanor.  It  is  necessary  carefully  to  sqa^ 
rate  the  act  itself  from  any  attempt  or  endeavonr 
to  commit  it,  and  to  simplify  the  inquiry  as  to  hot 
the  statute  should  be  construed ;  I  will  take  (m 
the  information  d<x;s)  one  of  the  prohibited  nit- 
ters — "equip,"  for  instance — and  examine  that  alooib 
without  reference  to  the  others,  and  without  «!► 
rence  to  attempting,  procuring,  aiding,  assistiflft 
&c.  1'he  clause  would  then  run  thus :  *'*  If  any  pe^  ^ 
son  within  any  part  of  His  Majesty's  dominiooh  J 
in  the  United  King<iom  or  beyond  the  seas,  witboiftl 
the  leave  and  licence  of  His  Majesty,  shall  cqiQM 
any  ship  or  vessel,  with  intent  or  in  order  that  ioa\ 
ship  or  vessel  shall  be  employed  in  the  service  d  ^ 
any  foreign  State  or  Government,  as  a  transport 
or  storeship,  or  with  intent  to  cruise  or  coBh 
mit  hostilities  against  any  State  or  Government 
with  whom  His  Majesty  shall  not  then  be  at  viR 
every  such  person  so  offending  shall  be  dccnwd 
guilty  of  a  misdemeanor."  Two  questions  obn- 
ously  ju*ise  ujwn  the  construction  of  these  ejcpw*- 
sions — first,  whose  intention  is  it  which  is  meant  l^ 
the  Act  ?  and,  secondly,  what  is  the  meaning  of  tl» 
word  "  equip  ?"  It  is  difficult  to  make  out  what  wtf 
the  intention  of  those  who  framed  this  clause,  as  to 
the  manner  in  which  it  should  be  broken  up  into 
parts  and  then  l)c  put  together,  so  as  to  present  all 
the  alternatives  contemplated.  Probably  it  couU 
not  mean,  that  '•  with  intent  and  in  order  that  sucb 
ship  or  vessel  should  be  employed  in  the  service  of 
any  foreign  prince,  state,  &c.,  as  a  transport  or  suwt- 
ship."  should  stand  alone,  without  some  subsequent 
matter  being  added,  for  that  would  make  it  a  mi^ 
demeanor  to  furnish  a  transport  or  storeship  to  be 
equipped  for  any  foreign  prince,  &c.,  without  any 
regard  to  his  being  at  jHsace  or  at  war  with  any  Stsfr? 
or  Gkivernment  with  whom  the  Sovereign  of  this 
country  should  not  then  be  at  war.  It  is  probable 
that  the  words  *' against  any  prince,  state,"  &Cn 
should  follow  the*  word  "  storeship."  and  then  thf 
eflFect  of  the  clause  would  be  this — ^it  would  be  » 
misdemeanor  to  equip  a  ship  or  a  vessel  with  intent 
and  in  order  that  such  ship  should  be  employed  in 
the  service  of  any  foreign  prince,  &c^  as  a  transport 
or  sloTv»\A^  tx^^xv«.\.tixv7  ^xlwce^  state,  &c^  with  whom 
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a  Sovereign  should  not  then  be  at  war,  or  with  in- 
nt  to^  cruise  and  commit  hostilities  agaiust  any 
ich  prince,  state,  or  potentate :  and  some  twenty- 
nr  of  the  ninety-ei^t  counts  are  founded  on  this 
ew  of  the  section.  Or  the  alternative  may  be,  as 
limnsport  or  storcshipi  or  with  intent  to  cruise  or 
anmit  hostilities  against,  &c. ;  and  then  the  effect 
f  the  clause  would  l)e,  to  make  it  a  misdemeanor 
I  equip  a  ship  with  intent  or  in  order  that  she 
dght  he  employed  by  one  belligerent  as  a  transport, 
r  with  intent  to  cruise  or  commit  hostilities  against 
Bother.  It  is  certainly  to  be  regretted  that  the 
fiidom  and  sagacity  which  the  Attorney-General 
inovers  in  adjusting  the  verbal  differences  between 
■r  statute  and  the  pri«>r  Act  of  Congress,  were 
olexerdsed  in  baffling  the  enemy  of  the  Bill,  who, 
J  levelling  it  at  transports  and  storeships  as  well 
f  ihipM  of  actual  war,  has  thrown  the  whole  clause 
Bto  confusion,  which,  I  presume,  it  is  suggested 
hat  he  meant  to  do  by  speaking  of  him  as  '*"  not 
figinally  a  friend  to  the  Bill,"  as  having  matlc  the 
Iteration  in  committee.  But  neither  this  court  nor 
flj  other  court  can  construe  any  statute,  and  least 
f  all  a  criminal  statute,  by  what  counsel  arc 
teserl  to  tell  us  were  alterations  made  in  committee 

La  member  of  Parliament  who  was  "no  friend  to 
Bill,"  even  though  the  journals  of  the  House 
fciMld  give  some  sanction  to  the  proposition.    This 

•  Bot  one  of  the  modes  of  discovering  the  meaning 
rf  in  Act  of  Parliament  recommended  by  Plowden 
irniictioncd  by  Lord  Coke  or  Blackstone.  When 
tw  intents  are  mentioned,  and  they  are  put  in  the 
■hnntivc  thus  with  intent  to  do  such  a  thing  or 
*ilh  intent  to  do  another,  the  obvious  and  gram- 
■iU  mode  of  reading  the  clause  would  be  to 
Mketbe  two  intentions  the  alternatives,  but  most 
V  the  counts  in  the  information  (about  seventy- 
M)eDaibine  the  two  intents  together,  and,  in  effect, 
*■■  **or"  into  "and,"  and  charge  the  defts. 
™  equipping,  &c.,  the  ship  with  intent  that  the 
■jAould  be  employed  in  the  service  of  one 
jWpirerent  with  intent  to  cruise  and  commit  hostili- 
gi  ipunst  the  other  belligerent  with  which  Her 
■gity  was  not  then  at  war.  If  this  mode  of 
pfflng  the  7th  section  be  not  correct,  seventy-two 
■  ttecimnts  arc  improperly  framed,  and  the  statute 
■einot  warrant  any  such  charge;  but,  assuming 

•  tu  be  correct,  then  the  question  arises,  whose 
Jjent  (l<x»  the  information  mean  ?  "Who  is  it  Uiat 
^  information  cliarges  with  an  intent  to  cruise  and 
JMnnit  hostilities?  According  to  all  the  rules  of 
Nfriing  it  must  be  the  intent  of  the  person  com- 
•tting  the  act,  and  this  view  would  make  all  the 
swats  in  substance  to  mean  much  the  same  thing 
Wh  reference  to  the  intent.  There  was  no  direct 
.^dence  that  the  persons  equipping,  fitting-out,  &c., 
wing,  assisting,  &c.,  had  any  intention  to  cruise  or 
Wmnit  hostilities  at  all,  and,  if  so,  the  whole  charge 
«»  altogether.  The  Attorney-General  would  read 
»ith  intent  to  commit  hostilities  "  as  if  the  ex- 
^ffmm  were  with  intent  that  hostilities  should  be 
jiBnutted  by  somebody ;  but  that  mode  of  reading 
he  expression  is  contrary  to  the  rules  of  pleading. 
iMl  tf>  all  authority  on  the  subject,  and  especially 
!  it  contraiy  to  what  was  decided  in  the  f/nitea 
*«!«  v.  Q^inrey^  of  which  a  full  report  is  given  in 
«  appendix  to  the  trial.  I  wish  to  call  particular 
Mention  tu  this  case,  and  to  the  two  answers  of  Mr. 
<tf*T«on,  referred  to  by  the  Solicitor-General  in  the 
nirif  of  his  argument.  I  think  they  lead  to  a  con- 
ation quite  different  from  that  suggested  by  the 
*nsel  for  the  Crown.  Mr,  Jefferson^s  answers 
early  show  what  was  the  opinion  of  the  American 
oremroent,  and  the  decision  of  the  Supreme  Court 
I  the  United  SttOt*  v.  Quinnef/  is  the  best  authority 

to  the  state  of  the  law.  The  first  answer  refers 
tfrns  and  ammunition,  not  to  ships  at  all  Mr. 
fawn  tays :  **Our  citizens  have  been  always  free  I 


to  make,  vend,  and  export  arms.  It  is  the  constant 
occupation  and  livelihood  of  some  of  them. 
To  suppress  those  callings  (the  only  means, 
perhaps,  of  their  subsistence)  because  a  war 
exists  in  foreign  and  distant  countries,  in 
which  we  have  no  concern,  would  scarcely  be 
expected.  It  would  be  hanl  in  principle  and  impos- 
sible in  practice."  Why,  I  would  ask,  should  not 
this  apply  to  ships  and  shipbuilders  ?  In  America 
it  does,  why  not  in  England  ?  The  second  answer 
relates  to  ships,  but  Mr.  Jefferson  does  not  express 
any  disapprobation  of  a  supply  of  ships,  even  ships 
of  war.  What  he  says  is,  "  But  the  practice  of  com- 
missioning, equipping  and  manning  vessels  in  our 
ports  to  cruise  on  any  belligerent  parties  is  entirely 
disapproved  of,  and  the  Government  will  take 
effective  measures  to  prevent  it ;"  and  accordingly, 
the  3rd  section  of  the  Act  of  Congress  is  directed 
against  fitting  out  and  arming,  and  also  against 
commisHioning.  The  7th  section  is  directed  against 
equipping,  furnishing,  fitting  out,  or  arming,  and 
also  against  commissioning,  but  there  is  not  a  single 
syllable  against  shipbuilding,  or  selling,  or  making 
for  sale  ships,  even  of  a  warlike  character.  So  with 
respect  to  Uie  law  and  the  construction  of  the  Ame- 
rican Act  of  C*)ngress,  the  judgment  delivered  by 
Thompson,  J.,  in  the  United  States  v.  Qftincey  gives 
to  the  citizens  of  the  United  States  a  right  to  send 
armed  vessels  out  of  their  iwrts,  it  aims  at  prevent- 
ing the  citizens  tliemselves  from  committing  hos- 
tiUties  against  foreign  powers  at  peace  with  the 
United  States,  but  leaves  them  at  perfect  liberty  t«» 
sell  the  vessel  to  one  of  the  belligerents,  and,  pro- 
vide<l  hostilitiex  are  not  committed  by  the  citizi'ns 
of  the  States,  there  is  no  breach  of  the  law.  The 
accompanying  remark  of  the  learned  judge  which 
immediately  follows,  proves  that  the  Attorney- 
General  is  endeavouring  to  enforce  against  British 
shipbuilders  a  principle  which  the  Supreme  Court 
of  the  United  States  altogether  repudiates  as  appli- 
cable to  citizens  of  the  United  States.  If  our  sta- 
tute was  passeil  to  give  to  the  United  States  the 
same  advantage  that  their  Act  of  Congress  gave  to 
us,  there  may  be  a  reciprocity  in  words,  but  there  is 
no  reciprocity  in  reality  and  in  construction  if  the 
argument  for  the  prosecution  is  to  prevail.  Thomp- 
son, J.  says,  "All  the  latitude  necessary  for 
commercial  purposes  is  given  to  our  citizens,  and 
they  are  restrained  only  from  sucli  acta  as  are  calcu- 
lated to  involve  the  country  in  war ;"  which  I  under- 
stand to  mean  the  citizens  of  the  United  States  have 
a  right  to  build  what  ships  they  please  and 
dispose  of  them  as  they  please,  provided  they 
do  not  themselves  take  part  in  the  war,  and  tlie 
ships  are  not  employed  by  them  to  commit  hostili- 
ties. And  what  pretence  is  there  for  giving  to  our 
Foreign  Enlistment  Act,  with  respect  to  shipbuild- 
ing, a  construction  totally  different  from  that  which 
the  Act  of  Congn«s  bears,  acconling  to  the  judg- 
ment of  the  American  judges  themselves  in  their 
Supreme  C'ourt  ?  There  is,  indeed,  a  difference  of 
expression  between  the  Act  of  Congress  and  our 
statuti*.  They  have  merely  the  words  "  with  intent," 
we  have  "  with  intent  and  in  order."  The  Attorney- 
General  says,  he  supposes  the  words  "  in  order " 
were  added  to  avoid  some  evasion  or  quibble.  I 
believe  they  wore  added  to  leave  no  doubt  as  to  the 
meaning.  The  expression  "  in  order  "  is  explained 
in  Todd's  Johnson  to  signify  "  means  to  an  end," 
and  Jeremy  Taylor,  TilloUon,  and  Swift  are  quoUxl 
as  authorities.  The  passage  from  Swift  is :  *•  One 
man  pursues  power  in  order  to  wealth."  Power  is 
the  "  means,"  wealth  "  the  end,"  and  the  7th  section 
forbids  equippnig  a  ship  or  a  vessel  as  a  '•  means  " 
to  *•  the  end  "  of  cruising  or  committing  hostilities. 
In  all  common  sonse  and  understanding^  if  the  ivatujRi 
of  the  equipmcut  Viaa  i\o  tvdeviwcfe  N«>aaXfeN«  \ft  >^vi 
commission  of  \\ostil\l\<»,  it.  ca»asA.  \»  >iaa  "^  \as6Ma. 
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to  that  end,**  and  there  is  no  breaeli  of  the  statute  bv 
that  sort  of  equipment.    Wobi»ter*8  Dictionary  drives 
the  same  explanation  of  the  exproMion  **  in  order/* 
and  this  leads  n)c  to  remark  that  even  tlie  wonl 
"intent"  alone  and  without  **in  onler"  (put  in,  as 
I  think,  to  explain  it,  and  give  it  the  true  meaning 
which  an  English  lawyer  would  assign)  ought  not 
to  lead  to  a  different  eouchision.    The  Attorney- 
General  seems  to  think  that  if  there  l)e  an  intent,  and 
anything  of  whatever  kind  be  done  in  pursuance  of 
it,  that  is  sufficient ;   with  grc>at  rus]XTt  for  the 
opinion  of  so  eminent  a  lawyer,  in  my  judgment, 
that  is  not  sufficient.    If  a  statute  8im])Iy  made  it  a 
felony  to  attempt  to  kill  any  human  lx*ing,  or  to 
conspire  to  do  so,  an  attempt  by  means  of  witch- 
craft, or  a  conspiracy  to  kill  by  means   of  charms 
an<l  incantations,  would  not  l)e  an  offenee  within 
such  a  statute.    The  poverty  of  language  com])els 
me  to  say  "  an  attempt  to  kill  by  meann  of  witch- 
craft," but  such  an  attempt  is  really  no  attempt  at 
all  to  kill.    It  is  true  the  sin  or  wickinlness  may  be 
as  great  as  an  attempt  or  conspiracy  by  competent 
means,  but  human  laws  are  made  not  to  punish  sin, 
but  to  prevent  mischief.    I  am,  therefore,  of  opinion 
that  the  7th  section  should  be  construed  as  if  the 
wonls  were  "  if  any  person  (in  the  places  mentioned) 
shall  without  the  leave,  &c.,  e<iuip  as  a  means  any 
ship  or  vessel  to  *tho  end'  that  such  ship  shall 
cruise  or  commit  hostilities,"  and  then  if,  after  all 
the  equipping  or  furnishing  or  fitting  out,  the  ship 
is  incapable  of  cruising  or  committing  hostilities, 
there  has  been  no  such  equipping,  &c.,  as  the  statute 
was  intended  to  prevent;   and  this  brings  me  to 
what  is  the  meaning  of  the  words  *•  equip,"  "fur- 
nish," **  fit  out,"  or  *•  arm,"  for  they  must  all  be 
considered  together,  and  the  question  is  not  so  nmeh 
what  did  the  Legislature  mean,   as  what  is  the 
meaning  of  what  they  have  said,  of  the  wonls  they 
have  used.    A  clause  admittetl  to  be  awkwardly 
framed,  by  no  means  free  from  difficulty,  and  of 
considerable  doubt,  was  scarcely   worth  the  very 
minute  criticism  and  comparison  it  has  received. 
On  the  part  of  the  prosecution,  it  is  contende<l  that 
the  7th  clause  was  meant  to  put  ships  constnicted 
for  war,  or  adapted  to  war,  upon  a  footing  different 
from  any  other  munitions  of  war,  to  leave  cannon 
of    every    description,    arms    of    all    sorts,    gun- 
powder, and  shot  and  shell  to  be  freely  sujipliwl 
to   either   belligerent;    but  no    ship  or    vessel  of 
a  warlike  cliaracter    was    in    any    respect    to  be 
furnished  to  a  belligerent  with  whom  this  country 
was  not  at  war.    If  this  hatl  been  the  object  it  might 
have  been  accomplished  by  the  simplest  i)os8ible 
piece  of  legislation,  instead  of  the  awkward,  diffi- 
cult and  doubtful  clause  which,  it  is  admitted,  we 
have  to  deal  with.    It  cannot  be  suggested  that  the 
object  was  to  conceal  from  the  shipbuilders  the  ulti- 
mate effect  of  the  clause,  and  so  ])revent  a  clamour 
on  their  part,  that  they  were  interfered  with  in  a 
way  which  the  casters  of  cannon  and  the  makers  of 
gunpowder  were  not.    There  is  not  a  syllable  in  the 
Act  of  Parliament,  nor  in  anything  connected  with  it, 
nor  in  any  contemporary  proclamation,  speech,  or  pub- 
lication of  any  kind  professing  to  put  ships  on  a  foot- 
ing different  from  any  other  implement  of  war :  and  it 
was  admitted  that  there  was  no  foundation  for  any 
such  distinction  in  international  law.    And  what  is 
the  ground  of    this  distinction  between    cannon, 
anny  ammunition,  and  other  articles  of  that  de- 
scription, and  ships  ?    It  was  insistecl  upon,  I  think, 
without  any  foundation.    The  A ttorney-( General,  as 
understand  him,  says,  as  far  as  international  law 
is  conceme<l,  there  is  no  distinction  l>etw(vn  them  ; 
the  distinction  arises  from  our  municipal  law.     He 
said,  "  I  entirely  subscribe  to  what  fell  from  the 
Xord  Chief  Baron  at  the  trial,  that  it  could  make 
no  difference  whether  there  was  a  sale  of  a  t\uT\v; 
-roadjr-made,    without   a   previous    contract,  or    a 


delivery  and  a  contract."     No  doubt,  if  no  Itgidi 

tion  make  a  difference,  there  would  be  none ;  an 

he  c^on8iders  that  the  Foreign  Enlistment  Act  md 

that   difference.     His   reason    is   a  singular  m 

He   says   Her   Majesty  has   the  power,  whenen 

she  pleases,   to    prohibit   every   other   species  ( 

contraband  trade,  but   she  had   no  power  to  dn 

with  a   ship,  so   that  ships  are   left   out,  to  \ 

dealt    with   under  the   Foreign    Enlistment  Ae 

Tlie  present  statute  forbidding  exportation  of  ta 

is  the  U>  &  17  Vict.,  passed  in  1853,  foonded  oa 

statute,  l\  &  4  Will.  4,  c.  52,  passed  in  1883. 1  caimi 

find  in  the  index  to  the  statutes  any  eaiiier  one.  i 

that  the  construction  of  the  Foreign  Enlistment  Ac 

passed  in  1819,  turns  upon  an  Act  passed  in  IM 

The  result  of  the  argument  on  the  part  of  tl 

Crown    seems   to   be    this  :    A    shipbuilder  ni 

build  a  ship  altogether  of  a  warlike  charact^  u 

may  arm  it  completely  to  the  latest  and  most  nri 

chievous   invention  for  the  destruction  of  hmM 

l)eings,  and  may  then   sell  it  to  one  of  two  Inl 

gerents  with  a  perfect  fitness  for  immediate  croiMi 

and  ready  to  commit  hostilities  the  instant  it  ii  d 

of  neutral  territory,  provided  there  was  no  contni 

or  agreement  for  it.    But  if  there  be  any  oontni 

it  cannot  be  made  to  order  with  the  slif^tett  wa 

like    character  about   it,  though  this  be  part  • 

the   accustomed   and  usual  trade  of  this  counti; 

and   though    the    ship  leaves  our  shores   a  IM 

hull,  utterly  incapable  of  cruising  or  committii 

hostilities,    and,     as     far    as    war    is    concern 

as    innocent   and   harmless    as    the    mere  tM 

of  which  it  is  built,  the  means  of  evasion  which  tl 

furnishes  is  obvious — a  signal,  a  word,  a  gain 

may  convey  an  onler  wholly  incapable  of  bdi 

])roved.    It  is  unnecessary"  to  dwell  upon  this;  it 

at  once  perfectly  obvious,  and  the  real  diffkfi 

between  a  crime   and  an  act  of  connnerce  ate 

disappears.     To  use  an  expression  borrowed  tn 

one  familiar  in  Westminster-hall  about  a  coach  I 

six,  a  whole  fleet  of  shi[>s  might  sail  through  li 

an  Act   of    Parliament   as   this;    and  we  are 

believe  that    our    legislators   exhausted  all  thi 

wisdom  in  settling  the  language  of  the  7th  dai 

and  had  none  left  to  perceive  the  enonnous  loopk 

they  had  left.    Again,  a  British  subject  may  iM} 

vessel  of  war  rejcctetl  by  our  navy,  fit  it  up  I 

ann  it,  and  sail  with  it  to  a  port  of  either  bd 

gerent  to  sell  it ;    but  if  either  belligerent  sboi 

by  an  agent  purchase  at  a  public  sale  by  anctii 

he  cannot  put  a  mast  into  it  and  hoist  a  ttU 

reach  his  own  country,    but    an    armed  veaid 

either    belligerent   may    come  into  our  porta  a 

obtain   whatever    mere    naval,    but   not    wariil 

stores  that  he  may  require,  so  as  to  enable  him 

reach  some  other  port — observe,  coining  into  a  p 

completely  armed,   he  may  refit  and  repair,  b 

being  altogether  unarmed,  he  cannot  put  in  a  nu 

or  a  sail  merely  to   cross  the  ocean.     I  cam 

Iwlieve  that  the  sound  construction  of  an  Act  of  P 

liament  passed  within  fifty  years  of  the  present  ti 

can  by  possibility  lead  to  such  an  amount  of  ipcc 

sistency  and  absurdity,  and,  I  may  add,  injoatic^ 

is  involveil  in  the  construction  we  are  asked  ▼ 

so  much  earnestness  to  put  upon  this  statute. 

seems  to  me  to  amount  almost  to  that  degree 

what  is    repugnant    to    common  sense   as  oof 

acconling  to  the  golden  rule  to  defeat  the  eff< 

even  if  wonls  conveyed  the  meaning,  which  thCT 

not.     In  my  judgment,  the  Act  was  not  formed 

onler  to  make  any  difference  between  ships  ol ' 

and  guns,  ammunition  and  other  implements  of  i 

but  to  prevent   our  shores  from  being  made 

l)oints  of   departure  of   hostile  expeditions,  & 

missioned  and  equipped  to  commit  hostilities  agai 

a  belligerent  not  at  war  with  us.    The  7th  aect 

\\vcTciv)Tc,  iox\i\\\a  \.\ve  issuing  or  delivering  a  o 
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utilities  (for  without  a  eomniit»9ion  any  act  of 
itility  wottUl  be  a  clear  and  undoubted  act  of 
iaey,  and  there  was  no  occasion  for  a  new  law 
nml  piracy).  To  suppose  that  the  Legislature 
ft  to  British  shipbuilders  the  power  and  right  to 
did  ships  for  war,  as  before  the  statute,  but  that 
qr  meant  by  the  woitls  equip,  "  furnish  and  fit  out " 
forbid  theni  from  sailing  away,  however  harmless 
id  innocent  of  war  their  condition  might  bo,  is,  I 
dnk,  an  unworthy  imputation  on  the  good  faith  of 
Hwe  who  made  the  law.  There  can  be  no  doubt 
wy  did  not  mean  to  iwrmit  a  ship  or  vessel  to  go 
nj  armcxU  for  they  have  said  so  distinctly,  but 
■ming**  admits  of  many  degrees,  and  a  doubt 
right  arise,  if  the  word  '^  arm  **  ahme  had  been 
nd,  what  degree  of  arming  would  constitute  the 
loice.  But  the  degree  is  settletl  and  deter- 
dned  by  taking  the  whole  sentence — the  nhip  is  not 
I  be  equipped,  &c^  in  order  to  cruise  or  commit  hos- 
ilities ;  if  the  equipment  amounts  to  that  the  law  is 
token;  if  it  does  ngt  no  ofFenee  has  lieen  com- 
ntted.  With  respect  to  the  rule,  I  am  of  opinion 
kit  none  of  the  grounds  on  which  it  was  moved 
■Xfat  to  prevail,  and  that  the  rule  ought  to  be 
Saefairged. 

BsAJCwELu  B. — ^The  law  which  governs  this  case 
•  a  written  law — an  Act  of  Parliament — ^which  we 
■■t  apply  according  to  the  true  meaning  of  the 
nidi  iiKd  in  it.  We  must  not  extend  it  to  any- 
IkiBg  not  within  the  natural  meaning  of  those  wonls. 
hit  vithin  thf  mischief  or  supposed  mischief  in- 
h*kd  to  be  prevented.  Nor  must  we  refui«e  to 
4H^it  to  what  is  within  that  natural  moaning 
MHMnot.  or  supposed  not,  within  the  mischief. 
ttllii, as  in  other  cases  of  doubtful  meaning,  it  is 
l^^tiBite  to  resolve  that  doubt  by  ascertaining  the 
jwwif  pcope  and  object  of  the  enactment ;  and, 
•WBBfinply,  international  law  has  been  referred  to, 
MtUB  propositions  have  been  laid  down  in  that 
■WMwily  vague  science,  and  it  has  been  argued 
jjrtthe  Act  was  passed  merely  to  enable  the 
town  to  enforce  the  observance  of  that  law  by  its 
■bjects.  and  so  it  has  been  sought  to  find  its 
Mning.  But  it  is  clear  to  me  that  the  statute 
nkibits  some  things  which  are  not,  and  I  strongly 
•dine  to  think  permits  some  things  which  are,  pro- 
fited by  international  law.  In  the  result  I  concur 
nth  the  learned  Attorney-General,  that  the  question 
n  have  to  answer  cannot  be  solved  by  treating  the 
*itate  as  a  mere  enforcement  of  international  law, 
why  referring  to  its  origin.  Again,  it  may  boa 
q^timate  mode  of  determining  the  moaning  of  a 
wiibtful  document  to  place  those  who  have  to  expound 
t  in  the  place  of  those  who  made  it :  and  so,  j)or- 
■pi.  history  may  be  referred  to  to  show  what 
•et*  existed  bringing  about  n  statute,  and  what 
■ttteri  influenced  men's  minds  when  it  was 
■ide.  But  we  know  that  in  our  legislation  an 
"Wment  may  be  used  in  support  of  the  principle  of 
'  BiU  which  is  consistent  with  particular  pn)Yisions 
'  ffwt  variety,  and  we  know  that  in  all  legislation 
'here  it  is  intended  to  prohibit  a  thing,  it  may  be 
*W88ary  to  prohibit  others  under  colour  of  doing 
[^  the  thing  intended  to  be  prohibited  may  Ixj 
■We.  This,  therefore,  affords  no  certain  clue  to  the 
J*ning  of  the  enactment,  nor  would  ascertaining 
^  objects  of  the  authors  of  the  American  Act, 
"Mn  the  provisions  of  which  in  our  Act  there  is  a 
wpoied  difference.  It  becomes  necessary,  then, 
linntely  to  scrutinise  the  words  of  our  statute,  and 
rterprct  them  with  such  assistance  (if  any)  as  can 
?  got  extra  its  four  comers.  Now  it  is,  no  doubt,  a 
iial  statute ;  but  I  think  it  ought  to  be  construcKl 
>  laid  down  by  the  late  Mr.  Sedgwick  in  his  book 
I  Statutory  Law.  He  says  (p.  326):  "But  the 
le  that  statutes  of  this  class  arc  to  be  considered 
rictly  jfikrihuD  being  m  rigid  or  UBbcndUng  one 


or,  rather,  it  has  in  modem  times  been  so  modified 
and  explained  away  as  to  mean  little  more  than  that 
penal  provisions,  like  all  others,  arc  to  be  fairly  con- 
strued according  to  the  legislative  intent  as  expressed 
in  the  enactment :  the  courts  refusing,  on  the  one- 
hand,  to  extend  the  punishment  to  cases  which  are- 
not  clearly  embraced  in  them,  and.  on  the  other, 
equally  refusing,  by  any  mere  verbal  nicety,  forced 
constructions,  or  equitable  interpretations,  to  exone- 
rate parties  plainly  within  their  scope.'*  And  I 
must  here  reconl  the  well-founded  remark  of  the 
Attorney-General,  that  whereas  formerly  statutes 
being  extended  equitably,  as  it  was  called,  beyond 
their  natural  meaning,  penal  statutes  were  exempt 
from  such  extension,  but  now  that  such  liberties  are- 
not  taken  with  statutes,  there  is  no  reason  for  con- 
stming  penal  statutes  on  such  different  principles 
as  were  formerly  applied.  Nor,  I  confess,  can: 
I  think  that  the  interests  of  the  shipbuilder 
or  any  other  trade  are  so  concerned  in  this  matter 
as  to  afford  an  argument  in  favour  of  the  defts.'  con- 
struction. I  now  come  to  the  very  words  of  this  much 
debated  sect.  7.  I  leave  out  all  which  are  needless 
to  the  matter  in  hand.  I  am  satisfied  that  "  equip, 
fumish,  and  fit  out*' are  not  limited  to  transport  and 
storeships.  The  rule  which  interprets  reddenda 
singula  sintptlix  does  not  apply,  because  all  the  words 
*^  equip,  fumish,  and  fit  out"  are  sensible  in  refer- 
ence to  vessels  intended  to  cmise  or  commit  hos- 
tilities. The  section  reads  thus : — "  If  any  person 
within  any  part  of  the  United  Kingdom  shall  equip, 
furnish,  fit  out,  or  arm  any  ship  or  vessel,  with 
intent  or  in  order  that  such  ship  or  vessel  shall  be 
emi)loyed  in  the  service  of  any  foreign  prince  as  a 
transport  or  store  ship,  or  with  intent  to  cruise  or 
commit  hostilities,"  &c.  Now  to  ascertain  the 
meaning.  On  the  part  of  the  Crown  it  is  said  that 
if  there  is  an  intent  that  the  ship  shall  lie  employed 
in  the  service  of  any  foreign  prince  with  an  intent 
to  cmise  or  commit  hostilities,  any  equipment  with 
that  intent  is  sufficient,  however  unfit  to  accomplish 
such  intent ;  that  the  rigging,  victualling,  manning, 
and  other  parts  of  equipment  are  lawful  or  not, 
according  to  the  intent  with  which  the  ship  will  be 
use<l  by  those  for  whom  they  arc  done.  This  is  said 
to  }\e  according  to  the  very  words  of  the  statute. 
Supposing  it  to  be  so.  it  seems  to  me  that  the  diffi- 
culty is  only  shifted — that  the  question  remains* 
what  is  the  meaning  of  the  words  "with  intent  or  in 
onler  that  such  ship  shall  be  employe<l  in  the  ser- 
vice of  any  foreign  prince  with  the  intent  to  cmise 
or  commit  hostilities  ?  Does  it  mean  with  intent  or 
in  onler  that  by  moans  of  such  equipment  she  may 
cruise  or  commit  hostilities,  that  she  shall  be  in  a 
condition  for  proximate  hostilities,  so  that  the  port 
she  leaves  will  be  a  "  station  of  hostilities  ?"  or  does  it 
mean,  as  contended  by  the  Crown,  that  an  intent  is 
within  thestatute  where  the  equipment  isinorderthat 
she  may  be  employed  in  the  service  of  a  foreign  prince, 
though  further  Bvts  on  his  part  are  necessary  to- 
enable  her  to  cruise  or  commit  hostilities.  I  think 
this  is  a  correct  statement  of  the  question,  and  it 
seems  to  me  that  it  must  be  answered  adversely  to 
the  Crown's  contention.  I  think  the  fair  and  natural 
meaning  of  the  words  is,  that  the  equipment  must 
be  fit  for  cruising  or  the  commission  of  hostilities. 
The  word  "intent"  before  "to  cmise  or  commit 
hostilities"  seems  put  there  on  purpose  to  show 
this.  But  I  dislike  relying  on  a  single  word.  Let 
it  then  be  repeated,  and  the  statute  road  thus : — 
*'  If  any  person  shall  equip  any  ship  with  intent  or 
in  order  that  such  ship  shall  be  employetl  in  the  ser- 
vice of  any  foreign  prince  to  cruise  or  commit  hostili- 
ties." Now  what  would  be  the  meaning  if  the  words 
were  "  If  any  person  shall  equip  any  ship  with  intent  or 
in  order  that  8\ic\\  »Yv\\>  %VtO\  <snivwi  w  ^wkwC\\.V«^-^ 
tilities  in  the,  scrvKcfe  o\  wv^  \c«cv?:sv  V^^^Y 
Surely  that  voxiVd  w^VM^  «^  WJca^^^rcossoX.  ws»XsA^sa5t 
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such  cruising.  Do  those  words  differ  from  the  fol- 
lowing : — *"•  if  any  person  shall  equip  any  ship  with 
intent  or  in  order  that  sucli  ship  or  vessel  shall  be 
employed  to  cruise  or  commit  hostilities  in  the 
service  of  any  forcigpi  prince  ?**  And  do  these  latter 
words  differ  from  those  ii^  the  statute  ?  I  think 
not.  Take  Mr.  Mellish^s  illustration.  If  the  words 
were  **  equip  with  intent  or  in  order  that  the  ship 
shall  be  employed  in  the  service  of  a  merchant  in 
the  whale  fishery,**  could  it  be  said  any  equipment 
tir  intent  would  be  within  the  Act,  unless  the  equip- 
ment was  or  was  meant  to  be  fit  for  whaling  ?  I 
think  this  the  plain,  fair,  natural  meaning  of  the 
words  by  themselves ;  but  there  are  collateral  con- 
siderations to  the  same  effect.  Building  is  not 
prohibited,  selling  is  not  prohibited.  I  don*t  agree 
with  Mr.  Mellish  that  if  the  statute  does  not  pro- 
hibit building  it  must  necessarily  permit  equipping. 
It  is  possible  the  Leg^!<lature  meant  you  may  build, 
which  is  harmless  unless  you  equip,  and  that  you 
may  not.  But  it  seems  to  me  that  the  omission  of 
-•*  build  "  and  *'  sell  **  shows  that  something  beyond  a 
harmless  ship  and  equipment  was  meant  to  be  prohi- 
iHted.  It  may  be  said  that  selling  an  equipped,  armed 
^nd  nuuined  shipis  not  prohibited  in  words,  at  least ; 
therefore,  no  argument  could  be  derived  from  the- 
omission  of  **  build"  and  "sell.**  My  answer  to  that 
is — -there  are  no  ready-made  sliips  armed  and 
equipped  for  sale ;  they  are  done  to  order,  and  there 
was  no  need,  therefore,  to  prohibit  what  never  has 
happened  or  never  could  happen.  Such  a  prohibi- 
tion would  be  useless ;  but  a  prohibition  of  building 
and  selling  would  not.  Again,  Mr.  Karslake's 
-argument  comes  in ;  a  man  has  a  ship  for  sale  ;  he 
may  sell  it  to  a  belligerent  if  he  does  nothing  to  it ; 
he  may  equip  it  if  the  buyer  means  to  use  it  as  a 
pocket  8hip»  &c.,  but  tlie  same  equipment  is  unlaw- 
ful if  the  buyer's  intent  is  different.  So  that  the 
misdemeanor  is  committed  or  not,  according  to  the 
iptent,  not  of  the  equipper,  but  of  his  customer. 
Because,  suppose  the  equipper  says,  and  truly,  "  I 
equipped  it  that  the  buyer  might  do  as  he  pleased 
with  it,  I  cored  not  what  that  was  ;**  wliat  intent  is 
^ere,  then,  in  the  equipper*s  mind  that  she  shall  be 
employed  to  cruise  ?  Moreover,  the  words  are  "  in 
•order  that^'*  &c.  Can  there  be  an  equipment  in 
order  that  a  vessel  may  be  employe<l  to  cruise, 
unless  the  equipment  is  calculated  to  enable  them 
to  do  so  ?  Again,  surely  the  equipment  of  a  vessel 
with  intent  or  in  order  tiiat  such  ship  or  vessel  shall 
be  employed  in  the  service  of  any  foreign  prince  as 
a  storeship  or  transport,  means  an  equipment  as 
such,  or  an  intent,  should  enable  it  so  to  be  employed. 
!Read  the  enactment  without  the  word  "  employed/* 
4mdcan  there  be  a  doubt  of  the  meaning?  Does 
the  use  of  that  word  make  a  difference?  I  think  it 
cannot  be  properly  said  that  a  man  does  an  act 
'with  intent,  unless  he  intends  the  act  to  bring  about 
the  thing  intended.  Thus,  if  a  man  builds  a  ship  in 
which  he  means  to  go  a  whaling  voyage,  he  builds 
'With  intent  the  ship  shall  go  a  whaling  voyage, 
though  unfit  for  whaling.  But  if  he  builds 
her  for  another,  he  does  not  build  her  with  an 
intent  she  shall  go  on  a  whaling  voyage,  unless  he 
particularly  adapts  her  to  that  service.  In  this 
case,  if  building,  with  intent  to  be  employed  to 
cruise,  had  been  forbidden,  I  think  tlie  forfeiture 
would  have  been  incurred,  for  by  her  build  she  is 
particularly  adapted  for  that  purpose,  but  tlie  word 
•* equip**  is  used,  and  there  is  no  forfeiture  unless 
Jthere  is  equipment  particularly  fitting  her  for 
•cruising,  the  equipper  himself  not  intending  to 
cruise  in  her.  I  now  come  to  sect.  8.  It  ought  to 
be  a  warning  to  those  who  indulge  in  confident 
opinions,  that  this  is  relied  on  by  counsel  of  great 
^abiljty  on  both  sidc^  as  being  in  his  favour.  It 
^eemf  to  me  strong  for  the  dofta.  It  by  impUcatiow 
rPenmtB  any  equipment  to  a,  vessel  already  armed, 


provided  it  is  not  an  equipment  for  war.    If  the 
Alabama^  with  her  armament,  ooold  ran  into  an 
English  port,  whatever  was  done  to  her  in  this 
country  before  in  the  way  of  equipment,  could  be 
done   now  lawfully,    and   she   might   sally  foitii 
armed  and  equipped,  though  it  is  said  the  equip- 
ment alone  was  unlawful.     It  is  said,  such  sfalp 
must  have  been  equipped  before,  but  she  may  hive 
lost  her  mast,  or  sails,  or  screw.    According  to  tk 
argument  of  the  Crown,  they  may  be  lepliced  if 
she  is  armed  already,  but  not  if  she  is  unarmed ;  or 
she  may  come  here  armed  and  have  her  equipment 
bettered  to  any  extent — new  masts,  boilers,  enginu, 
&c  ;  but  any  one  of  these,  if  she  is  unarmed,  is  un- 
lawful.     Further,  in  sect.  2,  British  subjects  are 
prohibited    from  serving  in  vessels  fitted  out  or 
equipped,  or  uitended  to  be  employed  in  warlike 
purposes.    Surely,  the  vessel  in  which  serving  is 
prohibited  must   be  capable  of  fighting.     A^io, 
the  title  and  preamble  both  show  that  the  statute 
was  directed  against  fitting  out  and  arming  for  wai^ 
like  purposes.    Sect.  2  is  in  the  same  sense.    It  ii 
said  that  this  ccmntruction  requires  the  vessel  to  \k 
armed  to  be  within  the  Act,  and  that  so  the  wofd^ 
**  fit  out,  furnish  and  equip**  are  superfluous.  I  agrei* 
that  they  aro  not  to  be  so  treated  if   it  can  bi- 
avoided,    though  I  strongly  incline  to  think  that 
the    persons   who    used    them    attached    no  very 
definite  idea  to  them.    In  the  title  it  is  ''fit  out  or 
equip**  without  **arm  ;*'  in  the  preamble  it  is  "fit  oat 
equip  and  arm."    In  sect.  2  it  is  "  fitted  out  ci 
equipped,  or  intended  to  be  used  for  any  warliki 
purpose.**    In  s(»ct.  7  the  words  are  "  equip,  furnish 
fit  out,  or  arm.*'    Surely,  no  precise  idea  was  in  tin 
mind  of  the  author  of  the  varying  though  simila 
expressions.    The  probable  intent  was  to  use  soffl 
ciently  comprehensive  words,  and  to  avoid  such  i 
question  as  whether  a  ship  was  ''armed**  strict!; 
sp(«aking,  and  make  it  enough  if  she  was  equippo 
for  warlike  purposes.    Such  a  case  may  well  be  tfaa 
the  ship,  though  not  armed,  is  equipped  for  warliki 
pur|)oses.    By  **  armed  **  I  suppose  it  would  be  mean 
ordinarily  that  she  had  cannon;  but  if  she  had; 
fighting  crew,  nmskets,  pistols,  powder,  shot,  cut 
lasses  and  Iwanling  appliances,  she  might  bo  wel 
said  to  be  etjuippetl  for  warlike  purposes,  thou^ 
not  armed.    On  these  grounds,  independently  o 
authority,  and  on  the  very  words  of  the  Act,  I  thin) 
the  construction  contended  for  by  the  (>own  i 
wrong,  and  that  of  the  def ts.,  prominently  put  bj 
^\t.  Mellish,  is  right,  viz.,  that  the  section  prohibit 
ing  that  c<|uipment  only,  which  is  itself  such  ths 
by  means  of  it  the  vessel  can  commit  hostilities,  aQi 
that  no  e(iuipment  which  gives  no  means  of  attacl 
and  defence  is  within  sect.  7.    It  may  be  said  thi 
is  a  lawyer's  mode  of  dealing  with  this  question- 
merely  looking  at  the  word.    It  is,  and  I  think  i 
right.'   A  judge  discussing  the  meaning  of  a  statu! 
in  a  court  of  law  should  deal  with  it  as  a  la¥ryer  an 
look    at  its  wonls.     If  he  disregards  them,  an 
decides  according  to  its  maker*8  supposed  intent  h 
may  be  substitut  ing  his  for  theirs,  and  so  legialatin| 
As  has  been  excellently  said,  "  Better  far  be  accuse 
of  a  narrow  prejudice  for  the  letter  of  the  law  tha 
set  up  or  sanction  vague  claims  to  discard  it  i 
favour  of  some  light  interpretation  more  consonai 
with    the    supposed    intentions    of    the    framer 
or  the  spirit  which  ought  to  have  animated  them. 
Important  as  are  the  objects  of  this    statute 
must  Ik)  construed  on  the  san)o  principles  as  oo 
regulating  the  merest  point  of    practice  or  othc 
trifling    matter.      But    I    am    willing,  as    far  « 
possible,  to  look  Ix^yond  the  mere  words  of    tli 
enactment  to  look  at  its  general  scope  and  uitcn 
and  to  do  what  is  called  take  a  broader  view.    I 
my  opinion,  the  statute  was  intended  to  preveutan 
.  o!  tV\e  auV^ecXA  i^x  territories  of  this  country  bein 
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'  in  hostilities  between  foreign  belli- 
ith  this  object  it  forbids  British  subjects 
foreipi  senrice  everj-where.  whether  the 
is  in  or  out  of  the  Queen's  dominions, 
ny  one,  whether  subject  or  not,  to  enlist 
:hin  the  Queen's  dominions.    It  forbids 

oat  of  vessels  of  war  in  the  Queen's 
by  all  persons,  whether  the  Queen's 
not.  It  thus  forbids  the  British  subject 
nnbatant,  and  the  British  territory  a 
ostilities.  It  is  personal  and  local  to  the 
the  Queen's  sovereignty.  It  does  not 
British  subject,  if  abroad,  from  fitting 
ning  a  ship,  nor,  if  here,  from  building 
?ably  equipping  it.  Those  provisions  of 
1  which  forbid  enlistment  of  British 
rerywhere  go  beyond  the  municipal 
t  of  international  law ;  but  as  far  as 
ct.  7.  now  in  question,  are  concerned, 
intended  to  prevent  the  subjects  of  this 
ig  cause  of  complaint  of  violation  of  in- 
law, by  making  the  country  a  station  of 
I  think  a  vessel  de])arting  neither 
equipped  so  as  to  be  capable  of  attack  or 
not  a  violation  of  international  law,  be 
hat  it  may.  No  doubt  the  employment 
as  a  transport  is  prohibited  by  this  Act, 
ich  a  vessel  is  not  equipped  for  warlike 
Nor  is  the  port  'from  which  she  departs  a 
lost i lit ies.  But,  as  I  have  said,  I  know 
:a8cs  the  statute  goes  1)eyond  the 
international  law ;  in  the  provision 
1   J    think   it   does    not.      Historically, 

how  these  words,  inconsistent  with 
id  pn^amble,  were  introduced.  Further, 
cler  the  different  matters  brought  for- 
jist  us  in  putting  a  construction  on  the 
•liament,  they  all  seem  to  confirm  the 
lave  expressed.  There  is  no  doubt  what 
rigin  of  the  statute — what  the  object 
r  in  view.  It  was  to  prevent  the  issuing 
stile  expeditions  from  British  territory, 
t  (to  judge  from  its  history  and  the 
ade  in  reference  to  it)  to  prevent  the 
n>ni  this  country  of  vessels  incapable  of 

defence.  So  of  the  American  statute, 
ind  the  object  immediately  in  view  are 
.    They  were  the  same  as  in  the  case  of 

Nay.  we  know  from  American  authority 
intended  not  to  prevent  a  commerce  in 
ar.  But  the  language  of  the  American 
lecisive.  In  sect.  3  the  words  arc  "  fit 
m."  it  is  true  the  section  proceeds  "  or 
d  in  furnishing,  fitting  out,  or  amiiug;" 
that  means  be  concerned  in  any  part  of 
ffenee.    'Hiere  must  be  a  fitting  out  and 

any  iktsou  to  be  conceme<l  in  either. 

to  su]>pose  the  statute  should  make  it  an 
t  out  and  arm,  and  also  an  offence,  and 
ence.to  be  concerned  in  fitting  out  where 
no  anning.  Besides,  the  same  words 
:h  matter— viz.  "  with  intent,  &c."  Fur- 
0  of  the  American  statute  only  applies 
lip  is  built  for  wtu*like  purposes,  and  the 
[pally  consists  of  arms  and  munitions  of 
B  number  of  men  or  other  circumstances 
obable  that  such  ship  is  intended  to  be 
y  the  owner  to  commit  hostilities.  Lc. 
that  the  bond  to  be  given  under  these 
lid  not  be  required  in  the  case  of  the 
ntil  she  was  armed  or  had  a  cargo  prin- 
rms  and  munitions  of  war.  So,  again,  if 
lie  rights  and  obligations  created  by  inter- 
.  If  a  hostile  expedition,  fitted  out  by  a 
\  its  territory  to  attack  another  State,  it  is 
wo,  if  the  expedition  is  fitted  out,  not  by 
at  with  its  sufferance,  by  a  part  of  its 
ftnngcn  within  its  territories,  it  is  war, 


at  least  at  the  option  of  the  assailed.  They  would 
bo  entitled  to  say,  ^*  Either  you  can  prevent  this  or 
you  cannot.  In  the  former  case  it  is  your  act,  and 
is  war ;  in  the  latter  case,  in  self-defence,  we  must 
attack  your  territory,  whence  this  assault  proceeds."' 
And  this  is  equally  true,  whether  the  State  assailed 
is  at  war  or  at  peace  with  all  the  world.  The  right  in 
peace  or  war  is  not  to  be  attacked  from  the  territory 
of  another  State,  that  territory  shall  not  be  nuul& 
the  basis  of  hostilities.  But  there  is  no  interna- 
tional law  forbidding  the  supply  of  contraband  of 
war,  and  an  unarmed  vessel  is,  in  my  opinion,  that» 
and  nothing  more.  It  may  leave  the  neutral  terri- 
tory under  the  same  conditions  as  the  materials  of 
which  it  is  made  might  The  State  interested  in 
stopping  it  must  stop  it,  as  it  would  other  contra* 
band  of  war — viz.,  on  the  high  seas.  I  have  hitherto 
considered  the  case  independently  of  the  authorities. 
Thoy  arc  exclusively  Ajnerican,  on  the  American 
statutes.  I  concur  in  the  culogium  the  Attorney- 
General  has  passed  on  American  legislation  and 
American  judges  on  this  matter.  An  English 
lawyer  must  rejoice  to  sec  that  those  who  adminis- 
ter in  America  a  law  in  great  part  our  common 
inheritance,  administer  it  on  the  same  fearless  and 
honest  principles  as,  I  venture  to  say,  law  is  admin- 
istered here.  The  way  to  show  our  sense  of  their 
example  is  not  to  consider  what  would  be  acceptablo 
to  their  countrymen  merely,  and  decide  accordingly, 
nor  to  be  influenced  by  the  foolish  threats  which 
have  been  uttered,  but  to  decide,  as  their  judges 
have  done,  truly  and  honestly,  to  the  best  of  our 
ability.  Now,  there  are  but  three  decisions  to  be 
noticed.  The  first  is  the  case  of  the  Imiependencia. 
It  has  not  the  slightest  bearing  on  the  present. 
The  Jndependencia  was  an  armed  vessel.  Being  so,, 
she  came  to  Baltimore  and  liad  her  fighting  crew 
increased.  Story,  J.  expressly  states  as  a  fact 
found  that  the  court  is  driven  to  the  conclusion  that 
there  was  an  illegal  augmentation  of  the  force  of 
the  Indqaendennia  in  our  ports  by  a  substantial 
increase  of  the  crew.  This  renders  it  wholly  un- 
necessary to  enter  into  an  investigation  of  the 
question,  whether  there  was  not  also  an  increase  of 
her  armament.  As  to  the  AUutrida,  he  says  there 
was  an  "illegal  outfit,  and  an  enlistment  of  her 
crew,  within  our  waters  for  the  purposes  of  war." 
He  decides,  then,  on  the  ground  of  warlike  equip- 
ment in  the  American  port.  I  doubt  if  Mr.  Jones  was 
right  when  he  cited  this  case  to  show  it  was  not  an 
authority  against  him.  If  a  precedent  of  honest 
and  eloquent  indignation  were  wanted,  I  would 
refer  to  the  judgment  of  Marshall,  C.J.,  in  another 
case,  which,  however,  like  the  two  1  have  men- 
tione<1,  has  no  bearing  on  the  present.  The  vessel 
was  "completely  fitted  in  our  ports  for  military 
operations."  She  could  have  fought  at  the  moment 
of  leaving  Baltimore.  She  might  have  been  sub- 
jected to  the  penalties  of  piracy,  but  she  was  not 
the  less  equipped  and  armed  for  war.  Tlie  next 
case  is  the  United  States  v.  Quincey.  I  say,  with  all 
respect,  that  the  case  was  wrongly  decided.  The 
learned  Attorney-General  confessed  it  It  supposes 
that  a  person  can  assist  in  doing  what  nobody  is 
doing  or  trying  to  do.  It  applies  a  pleading  test — 
very  little  use  in  discussing  a  statute,  and  doubly 
misapplies  it.  In  the  first  place  it  is  bad  enough  to 
use  the  words  of  a  statute  in  aiii  ndictment  where, 
from  their  position  in  the  statute,  they  would  have 
a  different  meaning  from  what  they  would  have 
standing  alone.  Then  the  objection  is  misunder- 
stood. Supposing  it  taken  to  the  indictment,  it 
would  be  that  the  indictment  should  have  said,  "  A. 
was  fitting  and  arming,  or  attempting  to  fit 
and  arm,  and  the  deft,  was  assisting  to  fit.** 
Further,  this  case  does  noV.  «vj  V2eia.X\1  ^^  vnxw^v^ 
in  the  transactAOU  'wew  VodXc^AJ^^  «k3^^vcv?.V»^  ^«v 
a  warlike  eq>upmeii\^oxX<i  ««Sa«^%xA^XiaX  Sa  Hijfe 
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only  question  before  us.  These  authorities,  to  my 
mind,  if  anything:,  are  in  support  of  that  view  of 
international  law  and  of  the  statutes  which  1  have 
expressed.  The  history  of  our  statute,  the  histor>' 
of  the  American  statute,  the  duties  of  intematir)nal 
law,  and  the  speeehi^s  and  acts  of  jurists  and  states- 
men, all  point  to  the  same  conclusion.  A  like 
opinion  was  recently  indicated  in  an  important  offi- 
cial statement,  in  which  it  was  said,  ^^  England  wan 
preventing  the  de[)arture  of  hostile  exiHHlitions  from 
her  shores."  Whether  this  is  a  correct  statement  in 
point  of  fact  I  know  not,  but  it  is  by  implication  a 
correct  statement  of  what  she  is  bound  to  do  by 
international  law,  and  what  she  has  power  to  do  hy 
municipal  law.  J  am  aware  of  the  consequences  if 
this  is  the  law.  A  ship  may  sail  from  a  ]x)rt  ready 
to  receive  a  warlike  equipment,  that  equipment  may 
leave  in  another  vessel  and  be  transferred  to  her  as 
soon  as  the  neutral  limit  is  passed,  or  at  some  not 
remote  port,  and  thus  may  the  spirit  of  international 
law  be  violateil,  and  the  letter  and  spirit  of  the 
municipal  law  evaded.  But,  as  the  law  stands,  or 
as  both  laws  stand,  I  sei^  no  remedy.  I  do  not  see 
what  line  can  be  drawn  but  the  sharji  line.  As  Sir 
H.  Cairns  said,  **  If  it  is  unlawful  to  put  a  peac«'ful 
equipment  on  a  ship  because  at  three  miles  from  the 
neutral  territory  she  is  meant  to  receive  a  warlike 
one,  why  is  it  not  unlawful  if  the  distance  is  to  be 
1000,  or  in  this  case  one  of  the  Southern  ports  ?  If 
she  may  not  sail  ])eacefuUy  equippe<l  to  a  Southern 
port,  why  would  it  be  lawful  to  send  there  her  parts 
ready  to  be  put  together  ?  If  not  those,  why  the 
aiiatcrials  of  which  tliey  could  be  made,  and  so  on  ? 
I  am  aware,  of  course,  that  it  would  lie  easy  to  dniw 
A  line  and  make  a  law  pn)hibiting  the  sending  forth 
•of  a  ship  and  permit  the  ex]K>rtation  of  its  lutrts. 
leaving  that  to  be  dealt  with  as  contralmnd  of  war ; 
.and  that  such  a  law  would  make  a  bn)ader  distinc- 
tion between  what  would  and  what  would  not  Ix; 
lawful  than  now  exists,  and  that  its  evasion 
by  sending  forth  the  parts  of  a  shi])  would  Ik* 
more  difficult  and  less  hurtful  and  irritating  to 
the  opposing  belligerent.  Whether  such  a  law 
would  be  desirable  I  do  not  ])resnme  to  suggest. 
What  I  wish  is  to  show  that,  in  considering 
this  as  a  matter  of  ))rinciple,  I  have  lK)me  in 
mind,  first,  that  the  present  law  is  capable  of 
•easy  and  mischievous  evasion;  second,  that  if  it 
is  sought  to  extend  its  construction  it  is  impossible 
to  stop  short  of  the  pn)hibition  of  the  export  of  con- 
traband, though  a  positive  law  so  stopping  would 
not  be  difficult  of  enactment.  An  argument  I  have 
partly  dealt  with  aln^ady  has  l>een  used — not,  indiHKl. 
before  us — that  there  may  l)e  an  attempting  or 
assisting  by  |Hirsons  who  do  not  commit  the  com- 
plete offence  of  equipping  or  arming.  So  there  may 
be.  But  there  can  only  be  an  attempt  to  commit 
an  offence  where,  if  the  attempt  succee<le(l,  the 
offence  would  Ixj  committtHl.  A  jwrson  can  only 
assist  in  doing  an  act  where  the  act  is  to  be  done. 
Now  there  is  one  thing  in  this  section  clear  beyond 
all  doubt,  viz.,  tluit  ther3  can  be  no  offence  against 
it  unless  tliat  offencAi  is  committed  witliiu  the 
Queen's  dominions;  that,  therefore,  no  one  can 
attempt  contrary  to  the  provisions  of  this  Act. 
unless  Uie  equipment  attempted  be  meant  to  Ik> 
done  in  the  Queen's  dominions,  and  that  no  one  I'an 
assist  contrary  to  those  provisions,  unless  some  one 
is  equipping  or  attempting  to  equip  within  the 
Queen's  dominions.  This,  indeed,  was  admitted  by 
l^e  Attorney-General,  and  it  is,  to  my  mind,  too 
pliun  for  argument.  Taking  this  view  of  the  statute. 
I  think  a  right  direction  to  the  jury  would  be,  "If 
you  arc  satisfied  that  the  parties  concerncnl  were 
equipped  or  arming,  or  attempting  to  equip  or  arm 
ilie  ship  claimedf  with  intent  that  it  should  Ik> 
omployeil  in  the  service  of  a  foreign  prinite  to  cru\>ie 
or  coaimit  hostiJitios  of^ainst  others,  as  allege<\,  ttu«\ 


for  the  Crown :  but  such  equipment  or  attcmptei 
etiuipnient  must  Ik*  of  a  warlike  character,  • 
that  by  metms  of  it  she  is  in  a  oonditw 
more  or  less  effective  to  cruise  or  commit  hostSI 
ties ;  otherwise'  find  for  the  claimant."  Hokfi^ 
this  opinion,  I  think  the  direction  of  the  L» 
Chief  Hanm  was  substantially,  if  not  verbally,  m 
ni.'t.  Still,  in  cimsidering  whether  the  jury  la 
come  to  a  wrong  conclusion,  whether  the  venfit 
was  against  evidence,  or  otherwise  unsatisfacton 
all  that  his  I^>nlship  had  said  must  be  taken  iii 
conHidenition.  And  though  the  procee<ling  is  pen 
if  then;  had  Ikhmi  any  evidence  on  which  the  jv 
i*ould  have  iK*te<l,  I  should  have  thought  there  oogk 
to  Ix'a  new  trial,  considering  that  the  deft,  kept  wil 
nesscK  out  of  the  In)x  who  must  have  known  thevhal 
truth.  Hut,  interpreting  the  statute  as  I  do,  I  tlaa 
the  venlict  was  right.  1  have  no  doubt  the  vm 
was  building  and  e((r.ipping  for  the  Confederate! I 
order  that  they  might  use  her,  when  armed  ta 
equipiKil.  for  hostilities  against  the  Fcnierals.  Hi 
was  iKMUg  attem])ted,  but  I  see  no  evidence  thili 
was  intcndiil  to  arm  or  equip  her  in  the  Qocaf 
flominiourt  so  as  to  Ik>  capable  of  attack  or  defean 
On  the  contrary.  I  Ix'lieve  it  was  intended  to  emli 
not  to  infringe,  the  statute,  not  to  commit  a  miide 
nii.'anor,  nor  to  do,  or  attempt  to  flo,  what  wool 
cause  a  forfeitun*  of  the  ship.  I  believe,  on  th 
evidemv.  that  it  was  intendcfl  to  deal  with  thisfci 
sel  as  with  the  AfaftaMa — get  her  out  of  theoountq 
and  giv(*  her  her  armament  and  warlike  eqnipaa 
out  of  the  (Queen's  dominions.  It  is  worthy  of  n 
mark  that  the  infonnation  does  not  suggest  itwi 
inteiidiHl  to  ann  her  here.  I  think,  therefore,  thi 
this  other  gnmnd  for  a  new  trial  fails,  and  thattb 
direction  was  right,  and  that  on  a  right  direction H 
verdict  for  the  deft,  was  right  on  the  evidence.  Om 
sequently.  I  am  of  opinion  that  the  rule  nioit  b 
dischargetl. 

C'liANNKi.i..  U. — This  was  an  infommtion  filed  \ 
her  Majesty's  Attorney-General,  insisting  upon 
forfeiture  of  a  ship  called  the  AUramim,  under  A 
jirovisious  of  the  7th  section  of  the  Foreign  Sifii 
ment  Act.  That  section  makes  certain  acttwl 
with  resiK^ct  to  a  ship  misdemeanors.  It  then  Vi 
cee<ls  to  sjiy  that  **  every  such  ship  or  vessel  ahill) 
forfeited  and  may  Ik}  seized "  as  therein  proridi 
for.  In  the  present  case  a  seizure  has  been  maA 
and  this  seiznn'  had  to  be  justified  by  the  Crown  I 
the  trial  of  the  information  before  the  learned  Lov 
Chief  Baron.  Uimmi  that  trial  a  verdict  was  gin 
for  the  def ts..  and  the  learned  Attorney-General  i 
last  term  obtained  a  rule  nitti  for  a  new  trial  npo 
five  grounds.  Th(Me  five  grounds  may  be  range 
under  two  heads — viz.,  those  of  misdirection,  andc 
the  verdict  being  against  the  evidence.  Tk 
question  as  to  the  verdict  being  against  the  evidem 
ni'cessarily  <1o]K'ndM  in  some  degree  \iiK)n  the  qao 
tion  whether  then*  was  misdirection  or  not,  beoaai 
we  nnist  sw  clearly  what  were  the  questiona  whk 
the  jury  had  to  dinride  before  we  can  apply  ^ 
evidence  and  see  whether  it  supports  the  flndinft^ 
the  jury.  The  consideration  of  the  evidence  wooli 
then'fon*,  wliati?ver  view  I  were  to  take  on  ti 
question  of  iiiisdire<'tion,  come  more  appn^iriate 
after  than  iK'fon.*  the  consideration  of  the  conatra 
tion  of  the  ^tntute.  But  it  will  be  uuneceaaaiyf 
me  further  to  ii'vert  to  the  question  of  tl 
venlict  iK'ing  against  the  evidence  in  the  v^ 
which,  after  nnu'h  anxious  consideration,  I  U 
comiH>lkMl  to  take  of  the  construction  of  the  ftatul 
and  of  the  effect  of  the  Ix)rd  Chief  Baron*a  directf 
— a  view  which  differs  in  some  reapecta  from  t 
opini<ms  of  the  Lonl  C^hief  Baron  and  of  my  hnA 
Hnuiiwell.  and  leads  me  to  a  different  cmieliiiit 
\ro\\\  \\uvv.  xvv  \\\\\v'\\  \\vvi^  Vvave  arriveil.  and  whi 
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rticb  I  ftlwayl  haTe  for  tlieir  ofrinions,  I  cxpreu 
■Ui  the  utmort  diffidence.  Nov,  uodcr  the  head  of 
irifdinction  I  incliule  ui  inadequate  direction  and 
<In  a  direction  which,  Ihoogh  riKht  in  the  main 
nald  be  calcolaled  la  mialead  a  jury.  Where  the 
ntioD  tuma  npon  the  conitruction  of  an  Act  of 
riiliuDent,  the  jndiie  it,  I  think,  called  upon  to 
K^ain  to  the  jury  the  teote  in  which  any  doubtful 
iM  or  exprcMioD  in  the  Act  IB  to  be  undcntood ; 
M  £liu>t(  T.  Tie  HoatA  Dtoon  liailteog  Con^ia«y, 
tSi.  7!a.  In  the  cuoiideration  of  the  qneitioa 
t  misdirection  it  will  be  convenient  flret  to 
■deavoor  to  coiutme  the  Act,  and  lee  what  dircc- 
fn  ought  to  have  been  giTcn,  and  then  to  cnniider 
■Mbcr  the  direction  giren  af^reed  in  lubstance  with 
■kat  oDght  to  have  been  fiiven.  The  Forei)^ 
Ellinment  Act,  particularly  the  Tth  Kction,  ia  Tery 
■psfectly  voiiled.  There,  it  no  doubt  that  it  wa> 
■  a  gnat  meaiure,  but  with  what  appear*  to  me  to 
MiupoTtant  lariatioui,  penned  from  an  Act  of  the 
Vaited  States  poued  in  Confrrcat— fint  in  the  year 
I7M,  and  re-enacted  by  Con((resa  in  the  year  1818. 
Dm  circomitance  has  f^jven  riac  to  a  fn«at  deal  of 
■gnment  on  both  sides.  Sir  Hngh  Caims  has  auf(- 
lirted,  spart  from  the  lanftuafW  of  tho  Acts  of  Con- 
pws,  certain  a  iiriori  views,  tending  to  show  why 
Ihi  AnKsican  Act  was  passed  and  altered,  and  then 
^  "■  «  »e  Ac's  of  ConfcresB  with  some  exceptions 
apply  certain 
D  the  coniride- 

_  _.  statute.    Into 

■sTCry  wide  field  of  inquiry  he  has  constrained 
■Itniiisel  for  the  Crown  to  follow  him,  and  they 
iMdone  «)  in  the  very  order  in  which  his  arffu- 
Mns  addressed  to  us.  I  do  not  say  that  any 
*»*»  loat,  or  that  io  the  coarse  of  the  very  lonor 
IVMit  that  was  adduced  to  us  any  view  was 
MBill<d  not  calculated  to  assist  the  court  i  but, 
mitt  carefully  considered  the  arsmments.  I  cannot 
■^tkinkiuR  that  the  decision  of  this  mont  impor- 
ts <iiKstion  shnnld  proceed  on  (cmunds  lens  wide 
*■  thow  to  which  the  attention  of  the  court  hns 
IMaaablycBlled.  Faulty  and  imperfect  as 
■tte  wording  of  the  7th  section  nf  the  Poreisfn 
nMnent  Act — and  more  imperfect  or  faulty 
•rtng  I  can  scarcely  cnnceiTe — if,  notwith- 
NnlmE  all  this,  the  wonU  of  the  Tth  section,  reail 
■ilh  reference  to  the  other  parts  of  the  Act,  do,  bv 
•iMonably  fair  interpretation  of  our  statute  anil 
Ai  etidence.  embrace  the  case  of  the  Alexiatira, 
■B,  in  my  judf^ent.  it  scarcely  become?  neces- 
p  to  consider  what  bare  been  the  decisions  of 
MODnrts  in  America  upon  Acts  of  Confrress, 
>>  main  much  the  same,  but  in  not  unimportant 
vpictt  different  from  our  own  Act.  Whether  for 
MlTCMllt  purpose  the  Foreign  Enlistment  A 
(k  considered  as  a  penal  statute,  the  Crown  ir 
■eproceedinit  for  aforfeiturcof  the  ship,  or 

■  Tered  as  an  Act  for  tho  flml.  time  creating 
tl  offence,  the  rule  to  be  applied  in  order 
letion  is  that  which  is  so  well  expressed 
.,c  from  the  late  Mr.  Sed^ick's  treat. — 
Wtdby  my  brother  Bramwclt.and  to  which  passafcc 
Mad  not  advert  in  detail.  But  I  may  say  that  it 
Mtves,  in  my  judgment,  the  hipih  euloirium  which 
■ytvother  Bramwell  has  pasBC<l  npon  it,  and  is,  I 
ak,  in  perfect  aocotdance  with  the  American  and 
kfUah  antlMiritiea  which  that  late  learned  writer 
MdlediunippoKof  his  view.  Now,  faulty  and  im- 
■fNt  as  the  wotdinR  of  our  statute,  particularly  the 
kisetian,  is,  there  are  certain  matters  clear  enough 
ibebeyoad  all  reasonable  doubt.  First,  the  statnte 
aat  *  atatnle  passed  merely  to  define  what  shall  be 
I  cAne^  or  to  create  an  offence  for  the  first  time 
i  doAiW  Ha  panishment,  but  in  its  intent  It  alma 
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secondly,  it  is  a  statute  intended  to  remedy  a 
miachi^,  which,  ttiou)^  forcibly  expreased,  is  only 
contingent  and  posrible,  and  not  certain.  The 
lanfiliajii!  of  the  preamble  points  to  certain  acts 
which  may  be  prejudicial  to  and  tend  to  endan);er 
the  peace  and  welfare  of  the  kiufidom  ;  and,  further, 
it  )ioes  on  to  recite  that  tho  laws  in  force  are  uot 
tufflcienlly  eScctaal  for  preventing  the  same.  The 
statute  has  not.  therefore,  for  its  object  solely  the 
prevention  of  acts  wlilcb  if  done  must  endanger  the 
peace  of  the  kingdom,  but  appears  from  the  pre- 
amble to  lie  aimed  also  at  acts  which  may  possibly 
e  such  feelings  in  other  nations  as  to  have  that 
effect.  This  inclines  me  to  think  that  the  equip- 
.  of  ships  to  bo  employed  at  a  future  time  for 
though  not  BO  complete  in  this  country  that 
the  ship  shall  be  at  once  able  to  commit  hostilities, 
may  be  witliin  the  Act.  I  do  not,  of  course,  come 
'  any  conclusion  from  the  preamble  alone,  that  midl. 
L  equipment  is  pmhilnCed.  What  we  have  to  look 
are  tho  enacting  words.  But  I  think  the  pre- 
amble is,  as  Lord  Coke  calls  it,  a  key  to  unlock  tbo 
meaning  of  the  Act  where  it  is  doubtfully  expressed. 
And  I  concur  in  the  decisions  which  determined 
that  tho  words  of  an  enacting  clause  shall  not  be 
cut  down  ur  restricted  by  the  preamble.  So  that  if 
the  case  I  have  mentioned  were  clearly  within  tho 
wonia  of  the  Tth  section,  but  not  within  the  mischief 
as  declared  by  the  preamble,  I  should  hold  that  it 
was  prohibited  by  the  Act.  As  my  brother  Bram- 
well  has  remarked,  the  Legislature  often  finds  it 
necessary,  in  order  to  reatiain  certain  acts,  to  pro- 
hibit otlicr  acts  under  colour  of  which  the  act  to  be 
restrained  may  be  done.  Now  thia  Act  has  clearly 
two  distinct  and  several  objects  in  view :  First,  the 
enlisting  or  cnKagement,  without  licence,  of  British 
subjects  to  serve  in  foreign  service.  There  I  agree 
that  the  statute  includes  the  whole  world,  provided 
the  persons  enlisting  or  engaging  are  British  sub- 
jects ;  eecoiidty,  the  fitting  out  or  equipping  in 
British  domiuions  vessels  for  war  purposes.  The 
part  of  the  Act  which  ralales  to  tbe  second  of  thesu 
objects  includes  all  persons,  Britiah  subjects  or  not, 
provided  the  offence  prohibited  by  the  Act  is  com- 
mitted witliin  the  Queen's  dominions.  I  am  not 
inaenaiblc  to  the  value  of  the  ai^menta  which  hnvo 
been  addressed  to  us  by  the  counsel  for  the  claim- 
ants founded  on  these  ilifferent  objects.  These 
arguments  raise  one  of  the  many  ditficulties  in  the 
case,  'i'bey  do  not,  however,  seriously  affect  ray 
view  as  to  the  conclusion  to  which  we  ought  to  arrive. 
Prohibition  and  prevention  of  a  mischief  which  may 
be  prejudicial  to  and  tend  to  endanger  the  peace  and 
welfare  of  the  kingdom  were,  as  I  have  said,  aimed 
at  by  the  statute.  By  our  municipal  law  every 
one,  British  subject  or  not,  being  within  tlM 
dominions  of  our  Sovereign,  claiming  jffotection  of 
tbe  Govcmnient  of  this  country,  may  be  bound. 
Out  of  her  dominions  tho  municipal  law  of  this 
country  could  only  bind  the  subjects  of  the  realm. 
Wc  ought  not  to  lose  sight  of  the  first  object  con- 
templated liy  tho  Act,  and  provided  for  by  the  first 
six  sections ;  but  it  is  the  part  of  the  Act  which 
relates  to  the  second  object  that  prindpatly  requires 
our  attention.  The  last  part  of  the  Act,  begiunin;; 
at  the  Tth  section,  does  by  that  section  provide 
against  eqoipiiing  vessels  with  a  certain  intent, 
issuing  or  delivering  any  commissions  for  ships 
with  the  intent  therein  mentioned.  And,  lastly,  (or 
a  forfeitun.'  of  that  ship  or  vessel :  I  have  said  that 
the  forfeiture  clause  following  the  clause  creating 
certain  misdcnicanors  applies  to  "every  such  ship." 
This  is.  certainly,  rather  clumsily  expressed,  but  wii 
must  take  it  that  every  ship  is  forfeited  with  respect 
to  which  any  of  these  misdemeanors  have  been 
committed.  Wc  \«.ve,  ftvct^atfi,  ^n  ««  ■">»'■  «** 
the  misdomcanon  CT«a,ted.  tW-j  "^_^"'\^*'^;;, 
ping,  fitting  out,  ttmiMtui*,'Kw°^ 
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a  certain  intent  or  purpose ;  bccondly,  attempting;  or 
endeavouring  to  equip,  &c.,  with  the  same  intent ; 
thirdly,  procuring  to  be  equipi)ed,  &e.,  with  that 
intent;  fourthly,  aiding,  assisting,  or  being  eon- 
(vnied  in  equipping,  &e.,  with  that  intent.  Kow,  it 
is,  I  believe,  the  unanimous  opinion  of  the  court 
tlmt  tlie  second,  third  and  fourth  of  tlie  offences 
here  spoken  of  mean  re8pcx*tively  the  attempting, 
tlie  procuring,  and  the  assinting  in  such  an  equip- 
ment as  is  spoken  of  in  the  first,  that  is  to  t^ay,  that 
the  secondary  offences,  as  they  have  been  called, 
are  the  attempting,  &c.,  such  an  etiuipment  as  if 
(completed  would  amount  to  the  principal  offence. 
If,  therefore,  we  can  arrive  at  any  clear  conclusion 
as  to  what  is  the  principal  offontH',  the  (|  nest  ion 
whether  there  was  any  attempt,  <S.c.,  to  eonunit  that 
offence  becomes  a  mere  opinion  of  evidence.  This 
being  clearly  understood,  we  may  for  the  ])uriH>sc  t>f 
construing  the  Act  disrcganl  all  the  words  nlxiut 
attempting  and  aiding  and  being  conceme<l  in  and 
so  on.  We  have,  therefore,  now  reduce*!  the  main 
question  in  the  case  to  this — what  <lid  the?  Logislu- 
tuie  mean  by  the  words  "equip,  furnish,  fit  out.  or 
arm  a  vessel  with  intent  or  in  order  that  she  shouhl 
be  employed  in  the  service  of  n  foreign  power  as  a 
transport  or  storcship,  or  with  intent  to  cniise  or 
connnlt  hostilities  against  a  power  with  whom  we 
iXTv.  not  at  war?"  Arming  is  not  charged  in  the 
present  information;  we  may  therefore  leave  <nit 
the  words  "or  arm.**  The*  wonls  "transport  or 
store8hi[)*'  are  also  immaterial,  now  that  thi;  l»7th 
and  U8th  counts,  charging  the  Alt-xnudm  to  W  a 
transport  or  storesliip.  anNibandoncKl,  except  that  we 
nmst  adopt  such  an  interpretation  of  the  wonls 
i*ommon  to  both  clauses  as  they  would  Ix;  cajiable  of 
Ixsaring  when  combined  with  the  wonls  "us  a 
transport,'*  as  well  as  when  combined  with  the 
words  "  with  intent  to  cruise. "  Tin*  w  ords 
"cquii»,  fit  out  ,and  furnish,*'  sii-m  to  me  to 
mean  nearly  the  same  thing.  Throughout  the 
whole  course  of  the  argument  in  this  case  little 
stn«8  was  laid  uj[)on  any  sui)posetl  diffen»nci»  betwin^n 
the  words  "equip,  fit  out  and  furnish.**  We  may, 
therefore,  still  further  reduce  the  wonls  we  have  to 
construe  to  these,  "  ecpiip  with  intent  or  in  (»nl(?r 
that  the  vessel  shall  be  employed  in  the  s<Tvice  of  n 
foreign  power,  with  intent  to  cruise  or  eonunit 
hostilities."  It  is  admitted.  1  think,  on  all  sides, 
that  tliese  are  the  words  ujwn  which  the  main 
question  turns.  Now,  it  is  clear  that  the  oflfenee 
created  by  these  words  is  one  consisting  of  an  act 
done  with  a  certain  intent  or  purpose.  The  act  and 
the  intent  must  both  ha  present  to  constitute  the 
offence,  and  the  act  must  be  done  and  the  intent  must 
exi>t  in  the  Queen's  dominions.  It  is  also,  I  think, 
agi-eed  on  both  sides  that  the  intent  sicken  of  must 
Ik.'  the  intent  of  some  jHTson  who  ha.s  control  over 
the  vi'ssel  so  as  to  bj  able  to  carry  out  his  intent  or 
purpose.  We  now  come  to  the'  points  on  which 
tliei-e  is  a  difference  of  0])inion.  The  Attorney- 
(lencral  contends  that  any  equipment,  however 
peaceful  in  its  nature,  will  Ik'  an  offence  against  the 
Act,  providecl  there  is  an  intent  that  the  vessel 
shall  l)c  usctl  at  s»ome  future  time  in  the  servicjc  of 
the  U'lligerent.  ile  admits  that  where  the  e(|uii>- 
ment  is  clearly  [leaceful  theri»  will  be  nnich  greater 
difficulty  in  proving  the  intent;  but  he  says  that 
assuming,  that  you  can  ]»rove  the  intent,  then  any 
kind  of  equipHK-nt  will  Ikj  within  the  case  con- 
tem]>latcd  by  the  Act.  On  the  other  hand,  the 
(tounsel  for  the  claimants  connect  more  closely  the 
act  and  the  intent — that  is  to  say,  they  explain  the 
general  wonl  "equi])**  by  the  subsequent  words, 
••  with  intent  or  in  order  that  the  ship  shall  be 
em]>loycd  in  a  given  manner.*'  And  they  say  that 
tJwifc  words  show  thnt  the  C(|uipment  spoken  of  is 
un  equipment  suitable  to  the  employment.  FuTil\er, 
/  undersUuid  them  to  go  the  length  of  saying  that 
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it  must  be  suitable  only  for  that  eraploymcnt  It 
is  remarkable  that  the  words  "  or  in  order  tint* 
are  not  in  the  American  Act,  bat  hare  been  addel 
in    ours.      This    will    be    a    subject    for  rpmnk 
by-and-by,  when  we  come  to  consider  the  appliei> 
bility  of  the  American  cases.    Now,  wc  have  on^ 
to  see  what  difference  these  trords  make.    I)o  tliqr 
enlarge  the  scope  of  the  Act  by  mentioning  anotker 
case,  another  kind  of    equipment  which  is  ak» 
within  the  Act,  which  in  the  coarse  of  the  argOK 
ment  I  was  much  disposed  to  think  was  the  ri^ 
view?     Or  do  they  rather  restrict  the  pitmooi 
wonls,  explaining  them  and  throwing  a  li^t  upoi 
then),  as  suggest(*d  by  Mr.  Mellish  ?    It  seems  t» 
me  now  that  the  latter  view  is  the  right  one.  aai 
that  the  words  "  or  in  onler  that "  restrict  aal 
explain   what  is  meant  'hy  "  with  intent,**  rstkv 
than  include  any  new  case  not  before  indadciL  V 
I  <lo  an  act  which  is  entirely  immaterial  to  tihi 
em]>loyment  of  the  ship,  as  painting  her  nameonlvr' 
stern,  I  may  do  that,  having  all  the  time  the  intoft 
tlutt   she  shall  l)e  employed   in   a   given  uianHl^ 
but  I  cannot  do  it  in  order  that  she  may  be  m 
employed,  for  it  has  no  reference  or  relation  vhi^ 
ever  to  her  employment,  and  does  not  farther  tar 
lK*ing  employed  in  one  way  more  than  another.  Tta 
there  may  be  an  equipment   "with   intent  tli^*" 
which  is  not  an  equipment  in  order  that.    Bat  en 
tli(>re  be  an  equipment  in  order  that  which  is  sot 
"with  intent  that?**     The  Attorney-General  Mm 
suggested  that  there  may,  or,  at  all  events,  that  Ito 
framers  of  the  Act  thought  there  might.    lie  a(gaH< 
that  the  words  were  insertcnl  to  meet  the  argnmiik 
that  builders  and  other  tradesmen  are  not  partietH*^ 
the  intent,  but  he  says  at  all  events  they  may  H^ 
said  to  do  it  "  in  order  that.*'    liut  is  it  clear  tint  I 
man  can  do  an  act  in  order  that  a  result  may  folkv 
without  intending  that  result?    Does  not  every nM 
intend  to  effect  the  object  of  his  act  ?    If,  howeio; 
we  do  suppose  such  a  ca^e,  where  a  man,  withoit 
having  the  intent  that  the  ship  shall  be  emplo\-i!d  il 
a  given  manner,  yet  equips  her  in  order  that 
may  be  so  employed,  is  not  the  inference  as  st 
as  iK>ssible  that  the  equipment  must  in  that  csM 
of  a  nature  suitable  and  appropriate  for  that 
ployment  ?    It  seems,  then,  that  if  we  are  to 
any  force  to  the  words  "  in  order  thnt,'*  it  mint  to:l 
as  explaining  and  illustrating  the  words  *' with  ia- r 
tent  that.**    It  may  also  be  remarked  that  la  tUl' 
information  the  charge  is  that  certain  persons  diJ 
e((uip  the  Alexandra  "  with  intent  and  in  order  that,"* 
&c.    This  shows  that  whoever  drew  the  informatioi 
su]))K)sed  the  two  ej(pn>8sions  to   mean  the  saw 
thing.    I  do  not  attach  much  im])ortance  to  the  lait 
n'mark,  for  if  we  ought  to  decide  them  to  be  diffe" 
rent,  tlien  1  think  the  words  "and  in  order**  in  thi 
information  might  be  rejected  as  surplusa'^c.    ft 
si^'uis.  then,  on  the  whole,  that  in  order  to  jiutiff 
the  seizure  the   Crown  must  show  an  equi|Hne^ 
(either  completed  or  attempted)  of  the  AUxnudrtuiB^ 
order  that  she  might  be  employed,  &c  ;  andfurtlier, 
that  this  necessarily  means  an  cKjuipment  onablii^ 
or  tending  to  enable  her  to  be  so  employed.    Thi* 
last  conclusion  I  draw  also  fnnn  the  natures  of  the 
wonls  "  equip,  furnish  and  fit  out.*'     I  do  nut  adopt 
tlic>  idea  that  any  one  of  these  words  can  inclnds 
building.    The  Attorney-General  at  one  time  stiined' 
disposecl  to  contend  that  fitting  out  might  inclnds 
building.    I  do  not  think  that  he  adhmd  to  that 
throughout.    If  he  still  holds  that  opinion,  I  cer- 
tainly differ  from  him  upon  the  point.    I  do  ao^ 
pretend  to  say  whether  any  particular  act,  as  fixinir 
the  ship*s  bulwarks,  is  part  of  the  building  or  part  dt 
the  equipping  and  fitting  out.    That,  I  think,  might 
be  a  question  for  the  jur>'.    I  do  not  even  say  that 
acts  done  to  the  structure  of  the  Tosael  may  not  he 
c(v\u\>Ttvv^^\.«.   ^  ^o\M  «vj  xSoat  yoa  wen  eqaipfin( 
a  bhip  lot  Wi  AicXVa  ^%v^>^^^»s*dlV|  ■* ■* — ' — *^ 
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lework  in  onier  to  enable  it  to  Resist  the  pressure 
le  ice.  But  I  say  that  equipping,  fitting  out,  and 
ishing  are  all  acts  subsequent  in  their  nature  to 
mildingj  and  in  speaking  of  which  you  conteni- 
i  the  ship  as  alrea<ly  in  existence.  I  tliink  there 
>thliig  contradictory  to  this  view  in  the  cases 
I  by  the  Attomev-General — viz.,  The,  United 
*s  T.  Gftinet,  Wharton's  St.  Tr.  1)5  ;  Thfi  Ship 
hers  and  The  Ship  Mtnnaid,  lK)th  in  Bee's  Re- 
I.  What  it  seems  to  me  that  these  words, 
uip,  furnish,  or  fit  out"  do  all  signify  is  this — 
era  plating  the  subject-matter  of  the  eciuipmcnt 
lrea<ly  in  existence,  they  express  an  idea  of 
aring  it  for  some  purpose  or  another.  That 
ose  may  be  either  expressed  or  implie<l.  When 
ipeak  t>f  •*  equipping  a  ship'*  simpHciter^  it  may 
hat  that  means  getting  her  ready  for  sea, 
use  to  go  to  sea  is  the  natural  and  ordinary 
:o  which  a  ship  is  put.  If  you  state  the  nature 
»r  employment,  then  equipping  means  getting 
ready  for  that  employment.  I  interpret  the 
is,  therefore,  as  showing  that  the  equipment 
:en  of  in  the  7th  section  must,  as  a  matter  of 

be  an  equipment  for  the  employment  s|>«)ken  of. 
•e  are  left  in  doubt  whether  this  is  the  right 
rpretation  or  not,  I  think,  as  I  have  said  l)efore. 

we  may  and  ought  to  look  at  the  preamble  to 
the  object  of  the  Act.  There  we  find  that  the 
•hicf  to  be  remedied  is  one  which  may  arise  f  n)m 
fitting  out  and  equipping  and  arming  of  vessels 
wariike  operations.  This,  then,  is  the  very  case 
ch  I  have  interpreted  the  7th  section  to  strike 
piOTide<l  that  the  employment  there  mentioned 
acmployment  for  warlike  operations.  What  is  the 
llayment  there  mentioned  ?    *'  Shall  be  employed 

te  iervice  of  a  foreign  prince  ^ith  intent  to 
tear  commit  hostilities."  It  has  been  assumed 
the  argument  on  both  sides  that  this  may  be  rcml 
If  the  words  *'  with  intent"  were  there  omitted, 
Ifcef  are  in  the  American  Act.  Whether  this  is 
kt  or  not,  their  insertion  certainly  causes  great 
fiiion.  In  the  first  place  it  provokes  comparison 
k  the  other  clauses  commencing  "  with  intent," 
ling  one,  at  first  sight,  to  read  them  as  showing 
rnative  intents,  either  of  which  would,  with  the 
linte  act,  constitute  the  oflFence.  This,  on  look- 
into  it.  is  agreed  on  all  sides  not  to  be  the  right 
ftmction.    But  they  create  a  further  difficulty. 

I  intent  now  spoken  of  is  necessarily,  from  the 
Dcation  of  the  words  **  shall  be  employed  with 
nt,"  an  intent  of  the  employer,  and  not  of  the 
ipper,  which  is,  as  it  were,  engrafted  upon  the 
nt  of  the  equipper;  and  it  is  very  difficult  to 
how  one  man  can  intend  that  another  man  shall 
nd  something  or  other.  It  is  probable  this 
culty  which  has  prevented  the  counsel  on  either 
■  fn>m  founding  «any  argument  upon  these  words. 

for  this  I  should  have  thought  it  might  have 

II  argued  that  an  employment  with  intent  to 
lie  differed  from  an  employment  to  cruise  in  this, 
t  it  might  include  an  earlier  employment,  and 
%t  cover  the  voyage  in  an  unarmed  state  from 
port  to  some  port  where  she  was  to  be  armed, 
from  which  she  was  to  start  to  cruise.  But  even 
adopt  the  view  taken  by  the  Attorney-General, 
:  an  employment  with  intent  to  cruise  may  be 
itrued  the  same  as  an  employment  to  cruise,  I 
ik  that  an  equipping  in  onler  that  the  vessel  may 
employed  to  cruise  or  commit  hostilities  means 
(quipping  for  warlike  purposes.  So  far,  then,  I 
ik  it  is  clear  that  there  must  be  an  equipment 
rar;  that  an  equipment  which  cannot  be  used, 
ia  not  useful  for  war,  will  not  do.  The  conclu- 
.  at  which  I  have  so  far  arrived  is  drawn  from 
ith  aection,  with  such  light  as  is  thrown  upon  it 
he  preamble  and  by  the  2nd  and  8th  sections. 
diswing  that  coDcSusion  I  agree  in  a  great 
mtewjtb  the  argumeDt  of  the  cl&im^nts,  and  I 


with  the  judgment  of  the  Lortl  Chief  Baron  and  my 
brother  Bramwell.  But  another,  and,  to  my  mind, 
very  important  and  difficult,  question  arises.  Sup- 
pose there  is  evidence  of  some  equipment  or  other 
either  completed  or  attempted,  but  that  the  equip- 
ment does  not  in  itself  show  whether  it  is  an  equip- 
ment for  war  or  not,  may  we  take  into  consideration 
evidence  of  the  intent  to  prove  that  it  is  actually 
and  in  point  of  fa.t  an  equipment  for  war?  Upon 
this  question,  after  much  anxious  consideration,  I 
have  arrived  at  the  conclu<*ion  tliat  we  may.  I  do 
so  with  the  most  sincere  and  resi)ectful  deference  to 
the  opini(ms  of  the  Lord  Chief  Baron  and  my 
brother  Bramwell,  and  with  great  distrust  as  to  the 
correctness  of  my  own  jud lament.  It  will  be  conve- 
nient, now  that  I  am  about  to  consider  whether 
the  character  of  the  equipment  where  doubtful 
may  be  explained  by  the  intent  of  the  parties, 
to  sec  what  effect  the  clause  **  as  a  transport  or 
storeship"  has  on  the  interpretation  of  the  section, 
because  it  is  especially  in  the  case  of  a  storeship 
that  we  see  the  absolute  necessity  of  explaining  the 
character  of  the  equipment  by  the  intent.  Now,  is 
there  anything  which  militates  against  the  view 
that  the  equipment  with  intent,  or  in  order  that  the 
ship  may  be  employed  in  a  given  manner,  means  an 
equipment  suitable  to  that  employmiut,  in  the  fact 
that  one  of  the  employments  spoken  of  is  *'  as  a 
transport  or  storeship  ?'*  It  may  well  In?  that  there 
is  no  equipment  specially  suited  to  a  storeship.  All 
equipments  of  an  ordinary  merchant  vessel  may  be, 
and  probably  are,  suitable  to  a  storeship.  But  is  it 
any  reason  for  saying  that  the  e<iuipments  struck  at 
by  the  Act  are  not  equipments  suitable  for  a  store- 
ship,  because,  bi'ing  so,  they  would  also  be  equip- 
ments for  another  object  ?  Is  a  gun  the  less  an 
equipment  for  war  because  it  may  be  used  for  firing 
salutes?  But  the  counsel  for  the  Crown  deduce 
from  the  case  of  the  storeship  a  very  important 
argument — they  say  that  in  that  case  the  jury  must 
necessarily  look  at  the  evidence  of  the  intent  to 
enable  them  to  say  whether  the  equipments  are 
for  a  storeship  or  not ;  and  if  so,  why  are  they 
not  to  look  at  the  evidence  of  intent  to  say 
whether  certain  equipments  of  a  doubtful  nature 
are  for  warlike  purposes  or  not  ?  I  grant  at  once 
that  they  may,  provided  that  the  equipments  as 
to  which  the  doubt  exists  are  such  as  can 
be  directly  used  for  war  without  further  a<ldition. 
They  might,  of  course,  if  they  were  in  doubt  as  t(» 
whether  a  gun  was  an  equipment  for  war,  look  at 
the  evidence  of  intent  to  satisfy  themselves  that  it 
was  not  intended  to  be  used  simply  for  firing  salutes. 
But  the  question  is  more  difficult,  supposing  that  the 
equipments  are  such  as  can  only  be  used  for  war  by 
some  addition  being  made  to  them.  Suppose  a  jury 
to  find  as  a  matter  of  fact  that  a  certain  vessel  is 
intended  to  be  sent  to  the  West  Indies  and  then  to 
have  guns  put  on  lK)anl ;  that  when  her  guns  are  on 
b<)anl.  the  mainsail  with  which  she  had  been  equip|)etl 
in  Liverix)ol  may  assist  her  in  chasing  an  enemy's 
vessel,  are  they  then  justified  in  de<iucing  from  that, 
that  the  mainsail  is  an  e<iuipment,  in  onler  that  she 
may  be  employed  to  cruise  ?  I  have,  after  giving 
the  question  my  best  consideration,  come  to  the  con- 
clusion that  the  jury  may  so  reason.  1  am  supposing 
a  case  where  an  e<iuipment  is  made,  which,  though 
not  in  itself  sufficient  to  make  the  vessel  a  war- 
vessel,  is  still  a  necessary  part  of  the  equipment  of 
a  war-vessel.  It  would,  as  it  strikes  me,  be  a  ques- 
tion for  the  jury  to  consider  whether  the  equipments 
are  in  fact  equipments  for  war.  And  they  may 
decide  that  question  for  themselves  by  the  nature  of 
the  equipments,  if  they  sufficiently  show  it  (in  whicli 
case  they  will  have  to  look  to  the  intent  and  vvitv«^^vv 
only  80  far  as  to  see  X\\al  \\\c  \vi%*c\\^  X-^A^i  vi\\\\\vv$^ 
against  a  XK)wer  vrU\\\f\\o\vivfVi  «tx^  ^x  \)Siij.<i^\  v\\  \>^vi^ 
may  decide  thai  ceilavw    ccvxivswEkft^^*^   ^>\\0a.  ^vi 
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capable  of  being  used  for  war  are,  as  a  matter  of  fact, 
equipments  for  war,  on  the  ground  of  evidence  being 
laid  before  them  showing  an  intent  so  to  use  them. 
But  I  do  not  mean  to  »ay  that  if  a  jury  found  spe- 
cially these  facts,  that  A.  B.  had  equipped  a  vessel 
which  was  in  its  structure  capable  of  being  converted 
into  a  war- vessel  to  the  extent  merely  of  enabling  it 
to  sail  away  from  this  country,  that  he  knew  that 
the  purchaser  intended  to  convert  it  into  a  war- 
vessel,  but  the  jury  also  distinctly  found  that  what 
A.  B.  did  to  it  was  done,  not  in  order  to  convert  it 
into  a  war-vessel,  or  in  order  to  be  useful  to  her 
when  so  converted,  but  simply  in  order  to  enable  it 
to  reach  a  port  where  the  purchaser  might,  if  he 
pleased,  convert  it ;  in  such  a  case  I  do  not  say  that 
A.  B.  ought  to  be  convicte<l  of  a  misdemeanor  under 
this  Act.    That  case  would  not,  I  think,  be  within 
the  Act,  because  the  jury  would  there,  in  effect, 
find  that  the  intent  with  which  the  act  was  done 
was  a  different  one  from  that  mentioned  bv  this 
section.     So  far,  then,  for  what  may  Ikj  called  the 
principal  offence.    There  remains  for  consideration 
the    attempting    and    the  aiding  and   being  con- 
cerned in,  &c.    I  have  said  that  the  attempt  must 
be  to  do  the  act  which  has  been  made  an  offence 
by  the  previous  clause.    Tlie  equipment  attempted 
must,  therefore,  l>e  an  equipment  in  this  country, 
and  of   the    nature    I    have    described.      In    this 
the  counsel  on  both  sides  and  all  the  members  of 
the    court    are    agreed.      Where    an    attempt    is 
cliarged  we  contemplate  an  equipment  commenced, 
but  interrupted.  In  that  case  the  jury  will  certainly 
have   still   more  difficulty  in   seeing  whether  the 
equipment  is  an  equipment  for  war;  but,  in  my 
judgment,  they  may  so  tind  upon  evidence,  not  of 
the  nature  of  the  equipment,  but  of  the  intent  of 
the    parties,    provided     always    that     the    nature 
of     the    equipment,     so    far    as    it     appears,     is 
such  that    it  can    be    used  for    war.      The  same 
rule    applies    to    the    assisting     and    being   con- 
cerned in  equipping.     It  nmst,   in   the  opinion  of 
the  jury,   be  an  equipment  for  war.     But  I  think 
that  their  opinion  may  be  formed  either  from  the 
nature  of  the  equipment  or  from  the  intent.   Having 
arrived    at   this  constructicm  of  our  statute,  I  will 
refer  shortly  to  the  cases  cited  from  the  American 
reiK)rts  for   the  purpose  for  which,  and  for  which 
only,  I  think  we  ought  to  notice  them — that  is,  to 
see  whether  there  is  anything  in  the  opinions  of  the 
learned  judges  of  that  country,  for  whose  opinions  I 
have  the  greatest  respect,  delivere<l  in  cases  to  some 
extent  in  pari  nuiterid  with  the  present,  which  ought 
to  make  me  pause  or  review  the  interpretiition  I 
have  adopted  on   looking  at  the  words  of  our  Act. 
The  cases  citetl  are  the  cases  on  the  point  of  what 
the   meaning  of  equipment  is,   to   which    I    have 
alreadv  referre<l.     And  besides  these  there  are  the 
eases  of  The  United  ^States  v.  (Jjiincei/y  and  The  United 
Statr.s  v.   Gooiiiiuj.     In  Quinret/'s  case  the  portion  of 
the  decision  which  is  material  in  our  case  was  this; 
That  it  was  not  necessary  that  the  jury  should  find 
that  the  vessel  when  she  left  the  United  States  was 
anned   or  in   a  condition  to  conunit  hostilities  in 
order   to  find  the  deft,  guilty.    They  do  not  say 
that  she  need  not  be  equipped  for  war,  bnt  only  that 
she  need  not  be  completely  equipped.    This  view, 
then,  coincides  with  the  view  I  have  taken  of  our 
Act.     It    may  be  that  some    of  the  other    points 
decided  in  that  case  are  not  very  intelligibly  re- 
jx)rted,  or  even  not  accurately  decided,  but,  at  any 
rate,  there  is  nothing  decided  but  what  is  in  accord- 
ance with  my  interpretation  of  our  Act.    Even  if 
there  had  been,  I  think  the  insertion  of  the  words 
*'  in   order  that  "  in   the    English    Act — words  to 
which  I  attach  a  certain  importance,  and  which  are 
not  found  in  the  American  Act — and  the  omission 
//;  the  English  Act   of   any  words  corresponding 
wj'th  the  10th  and  11th  flections  of  the  Amencan 


Act,  might  cause  me  to  hesitate  before  acting  m 

the  authority  of  that  case.    I  think  that  the  IM 

and  11th  sections   of  the  American  Act  tend  H 

show    that     the     Srd   section    of     that   Aetk 

less  restrictive  than  our  own.     The  United  Statm  % 

Gooding  was  the  case  of  a  supposed  slaver.  Hi 

statute,   on   the   construction  of   which   the  tm 

turned,  was  very  similar  to  the  Act  we  are  ooiri* 

dering.    It  was  held  in  the  case  that  it  was  **aaiA 

combined  with  an  intent,  and  not  either 

which    was    punishable."      It    was   decided 

the  equipment  need  not  be  a  complete  eqiii| 

but    that    a    partial    equipment    was   si 

There    arc    also    words    in    the    decision 

would   seem    to   show  that   the  equipment 

be  an  equipment  for  the  purpose  of  a  slave  ro; 

as  a  matter  of  fact,  though  it  might  be  only  a 

tial  one.    It  is  said,  ''Whether  the  fitting  oat  I 

fully  adequate  for  the  purposes  of  a  slave 

may,  as  a  matter  of  presumption,  be  more  or 

conclusive;  but  if  the  intent  of  the  fitment tel 

carry  out  a  slave  voyage,  and  the  vessel  deptit  i 

the  voyage,  and  her  fitting  out  is  complete,  iii 

as  the  parties  deem  it  necessary  for  ^eir 

then  the  statute  reaches  the  case.'*    That  tn 

amount  to  this,  that  there  must  be  fitting ovtj 

point  of  fact  for  a  slave  voyage,  but  either  " 

tent  or  the  nature  of  the  fitting  may  det 

whether  it  was  for  that  purpose.    This  agrees ' 

the  conclusion  to  which  I  have  arrived.    And 

to  see  what  questions  ought  to  liave  been  left  to  I 

jury.    Disregarding  any  question  as  to  the 

style  of  the  Confederate  States,  which  is  do  i^ 

sufficiently  laid  in  the  information,  the  questioi|J 

my  views  as  before  explained  be  right,  should  M 

been: — First,  was  there  an  intent  on  the  pOiP 

any  one  having  a  controlling  power  over  the  Jto 

andra^  that  she  should  be  employed  in  the  sernoif 

the  Confederate  States  to  cruise  or  commit  iMri 

lities  against  the  United  States  ?     Secondly,  it  4 

was  she  equipped,   fitted  out,  or  fumidied  h: 

British  port  in  order  to  be  employed  to  cruiM^I 

Thirdly,  if  not  equipped,  was  there  an  attcm] 

equip  her  in  a  British  port  in  order  that  she 

be  so  employed  ?    Fourthly,  or  did  any  one 

ingly  assist,  &c.  in  such  equipment  in  a 

port  ?    I  do  not,  of  course,  mean  to  say  thtt  t 

questions  should  have  been  left  to  the  jury  predH 

in  the  words  I  have  stated.    But  I  think  thi^ 

substance,  these  questions  should  have  beea  fl 

Now,  with  great  submission,  I  doubt  whethor  t 

substance  of  these  questions  was  so  left  to  the  jfl 

that  they  would  be  likely  to  understand  rightly  t 

points  they  had  to  decide.    The  question  finally  1 

to  the  jury  seems  to  me  to  be  correct  as  far  il 

goes.    The  Lord  Chief  Baron  says,  "  Was  there  I 

intention  that  in  the  port  of  Liverpool  or  any  oti 

port  she  should  be  equipped,  furnished,  fitted  ooti 

armed  with  the  intention  of  taking  part  in  any  oi 

test  ?"    That,  I  think,  so  far  as  it  went,  was  rig) 

but,  in  my  opinion,  it  ought  to  have  been  aoeo 

panied  by  some  further  explanation  than  was  gh 

of  the  words  **  equip,  &c.,  in  order  that."    Fur& 

think  the  jury  ought  to  have  been  directed  thatt] 

might  form  their  opinion  as  to  whether  she  wai 

be  equipped  with  the  intention  of  her  taking  pail 

any  contest,  either  from  the  nature  of  the  eqi 

ment  or  from  any  evidence  before  them  as  to 

intention  of  the  parties  with  respect  to  such  eqi 

ment,  if  they  thought  it  anticipitis  tcras.    I  thi 

further,  that,  though  there  may  nave  been  no  eqi 

ment  completed,  the  question  whether  there  wai 

attempt  at  such  an  equipment  as  would,  if  0 

pleted,  have  been  within  the  Act,  should  hare  1 

distinctly  left  to  the  jury.  This  was  not  left  to  ti 

as  a  separate  question,  though  it  mar  lutre  b 

I  and,  on  the  whole,  I  think,  was  inaiided  in 

\  q>xe&\ion,  ^^\7aa  >i2l[^sx^  vk^  \xi\«a\»aiL  that  the  dv 
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equipped,  ^c."  It  has  been  contended  by  the 
irn,  that  besides  these  objections  to  the  suffi- 
ty  of  the  summing  up,  there  are  other  expres- 
18  in  it  calculated  to  mislead  the  jury.  The  Lord 
d  Baron  remarked,  in  strong  tenns,  uiwn  the 
logy  of  selling  gunpowder  and  other  articles — in 
ft,  whatever  can  be  used  in  war  for  the  destruc- 
ftoC  human  beings — to  a  belligerent,  and  concludes 

■  part  of  his  obserrations,  *•  Why  should  ships  be 
•Uoeption  ?'*  adding  that,  in  his  opinion,  in  point 

law  they  were  not.  The  question  why  should 
ipi  be  an  exception  is  repeated  in  another  part. 
It,  if  these  observations  were  understood  bv  the 
7  to  apply  to  a  state  of  things  existing  under  the 
mtions  of  or  with  reference  to  international  law 
M,  and  quite  irrespective  of  any  municipal  law, 
J  would  be,  I  think,  unobjectionable ;  but  they 
^  in  my  humble  judgment  calculated  to  mis- 
1  a  jury,  unless  attention  was  distinctly  drawn  to 

fact  that  this  statute,  whatever  be  its  true  con- 
iction,  docs  certainly  place  equipped  ships  in  a 
ereut  position  to  other  contraband  of  war.  The 
^  Chief  Baron  again  uses  expressions  which  it 
•id  may  have  led  the  jury  to  understand  him  as 
••ing  a  distinction  between  equipping  without  an 
«*  and  equipping  in  obedience  to  an  order,  in- 
•^^  of  distinguishing  between  equipping  and 
Oiing,  which  I  now  understand  to  be  the  meaning 
^•ttributes  to  the  words  with  respect  to  which  this 
2^nt  is  made,  and  it  is  a  meaning  which,  I 
Wt,  they  may  fairly  bear,  and  would  necessarily 
J^ if  the  clauses  were  inverted  as  suggested  by  me 
Mb  course  of  the  argument,  and  assented  to  by 
Pittomey-General.  Again,  the  Lord  Chief  Baron, 
■%itate<l  that  a  man  may  sell  an  armed  ship  to 
kU^EKnt  if  he  has  it  ready,  which  is  I  think 
MBH^  proceeds  to  draw  from  that  a  conclusion 
M  h  may  make  one  to  order ;  and  possibly  he 
I^Wld  a  ship,  but  he  may  not  equip  it  in  order 
■lit  may  be  employed  for  war.  Now,  if  the  Lord 
tfrf  Baron  is  to  be  understood  as  saying  that  a 

■  may  make  to  order  the  same  kind  of  vessel  as 
Bay  sell  when  he  has  it  ready,  that  is  to  say,  a 
■el  equipped  and  armed,  then  such  a  direction,  in 
'Opinion,  would  be  erroneous,  and  I  cannot  help 
■long  that  a  jury  would  understand  the  Lord 
ief  Baron  to  mean  that.  Again,  the  Lord  Chief 
Pon  said  that  he  would  not  leave  to  the  jury  the 
ittioo  of  what  service  she  was  intended  for.  This, 
dnk,  should  have  been  put.  It  may  be  that  the 
d  Chief  Baron  thought,  not  that  it  did  not  arise 
become  material  in  any  event,  but  that  it  might 
iftamed  in  favour  of  the  Crown  as  the  facts 
»  in  evidence,  for  he  proceeds  to  say  that  the 
istion  was  whether  the  vessel  was  built  or 
the  course  of  building.  If  the  jury  thought, 
the  Lord  Chief  Baron  seems  to  have  thought, 
t  Uie  ship  was  not  completely  built,  and 
ref(»e  no  equipment  or  fitting  out  could  have 
B  eren  commenced,  the  question  of  intent 
lid  not  arise.  But  that  was  a  question  for 
jury,  and  it  was  only  in  the  event  of  their  find- 
that  question  in  one  way  that  the  question  of 
•ervicefor  which  the  vessel  was  intended  becamc^ 
lateriaL  Further,  it  is  complained  that  the 
d  Chief  Baron  directed  the  jury  that  equipping, 
ng  out,  and  furnishing  all  meant  the  same  as 
ling.  This  we  now  understand  him  to  say  he 
not  do,  but  only  expressed  his  opinion  that  they 

It  IB  clear,  however,  the  learned  Lord  Chief 
on  did  not  direct  the  attention  of  the  jury  to  the 
It  wlietlier  there  was  an  equipment  (completed 
ttaoopted)  of  a  character  doubtful  in  itself,  but 
,  CKpMe  of  being  used  for  war,  which  was  to 
r  ntlBfaction  established  to  be  an  equipment  for 

laj  the  cTidenoe  of  the  intent  of  the  parties ; 
mm,  I  think,  should  have  been  left,    I  adopt  I 
tUtedbj  the  counael  for  the  Crown,  | 


that  a  summing  up  which,  fairly  considered,  has  on 
the  whole  a  tendency  to  mislead  a  jury  upon  a  ques- 
tion of  law  on  which  they  ou{:rht  to  be  guided  by 
the  opinion  of  the  judge,  and  not  to  form  their  own 
opinion,  is  open  to  the  objection  of  misdirection. 
As  remarked  by  the  Attorney-General  in  his  able 
argument,  that  the  learned  Lord  Chief  Baron  was 
obliged  to  deal  on  the  trial  with  a  difficult  subject, 
and,  as  said  by  the  Attorney-General,  it  is  not  won- 
derful if,  in  some  things,  his  Lordship  may  have 
omitted  to  have  made  observations  which  he  would 
have  made,  or  may  have  made  observations  which 
he  would  not  have  made  had  it  been  otherwise,  yet 
I  am  not  prepared  to  say  that  I  find  in  the  summing 
up  of  the  Lord  Chief  Baron,  delivered  as  it  was 
under  these  circumstances  of  difficulty,  any  state- 
ment of  law  which  is,  in  my  judgment,  absolutely 
emmcous.  But  it  does  seem  to  me  that  the  expla- 
nation given  of  an  extremely  difficult  and  obscure 
Act  of  Parliament  was  not  so  full  or  so  clear  as  a 
jury  ought  to  have  in  a  case  of  so  great  importance, 
and  certainly  not  so  full  as  the  jury  will  have  if  a 
new  trial  is  granted,  now  that  the  whole  subject  has 
been  so  ably  discussed.  I  think,  also,  that  there  are 
expressions  in  the  summing  up  which  a  jury  would 
probably  have  misunderstood.  So  that,  on  the 
whole,  I  think  we  ought  to  grant  a  new  trial  on  the 
ground  of  misdirection,  including,  as  I  do  in  that, 
inadequate  direction  and  expressions  calculated  to 
mislead  the  jury.  Taking  this  view,  I  need  not 
again  revert  to  the  question  whether  the  verdict  was 
against  evidence,  or  whether,  supposing  it  to  be  so, 
the  present  case  ought  to  be  assimilated  to  a  penal 
action,  in  which  case  the  rule  is  that  a  new  trial  is 
never  granted  solely  on  the  ground  that  the  verdict 
is  against  the  evidence.  I  expressly  refrain  from 
offering  any  opinion  whether  the  verdict  found  by 
the  jury  in  this  case  was  or  was  not  in  my  judg- 
ment the  right  one.  But  I  say  that  it  was  an  un- 
satisfactory verdict,  because  it  may  have  proceeded 
upon  a  misapprehension  of  the  law  and  of  the  ques- 
tions to  be  decided.  It  is  a  satisfaction  to  me  to  find 
that  my  Brother  Pigott  has  arrived  in  the  result 
at  the  same  conclusion  with  myself,  though  his 
reasons  for  doing  so  may  not  be  entirely  the  same  as 
my  own.  It  is  ^so  a  satisfaction  to  me  to  know  that, 
although  I  differ  from  the  Lord  Chief  Baron  and 
Mr.  Baron  Bramwell  in  the  result,  there  are  many 
broad  points  of  agreement  between  us.  I  agree 
with  them  in  thinking  that  what  this  statute  forbids 
is  an  equipment  for  war.  I  agree  with  them  in 
thinking  that  the  main  object  of  the  statute  was  to 
prevent  our  ports  being  made  stations  of  hostilities. 
Our  difference  appears  to  be  this,  that  they  think 
the  equipment  must  be  intended  to  be  completed  so 
that  the  vessel  when  it  leaves  our  port  shall  be  in  a 
condition  at  once  to  commit  hostilities ;  while  it 
seems  to  me  that  in  the  fair  and  reasonable  meaning 
of  the  words  used  another  case  is  included — viz., 
where  the  equipment  not  being  complete  to  that 
extent  is  yet  capable  of  being  used  for  war,  and  the 
intent  is  clear  that  it  is  to  be  used  for  war.  I  say 
that  the  full  and  reasonable  meaning  of  the  words 
includes  that  case,  and  that  we  should  judicially 
construe  the  Act  to  include  it.  It  may  be  said  that 
the  manner  in  which  I  have  considered  this  case,  by 
a  minute  scrutiny  of  the  words  of  the  Act,  is  a 
mere  lawyer's  method  of  viewing  the  matter ;  that 
in  a  case  of  this  kind  it  is  our  duty  to  take  a 
broader  view — to  take  into  our  consideration  the 
principles  of  international  law,  the  duties  of  nation 
to  nation,  and  even  the  opinions  of  great  statesmen 
on  those  duties.  I,  for  my  part,  have  no  ambition 
to  decide  cases  in  tbis  court  in  any  other  capacity 
than  that  of  a  lawyer.  In  days  long  past  judges,  I 
think,  often  invaded  what  ^^  noir  cAtAY\<«  ^<^  w^^ 
province  of  the  liet^&YaXxn^.  1\ifei  \xi\Kr\Rfe\R^ 
Btatutes  to  indude  caaea  ^Yas^  ^«i  «a«Q3&R^  v^ 
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think  ou^ht  to  liavc  lK.*en  inchnKMl.  Thus,  not 
niL'H'ly  constitntint?  tliein.sulve8  U'j^islfttors,  but 
generally  uL-o  li.'jri?*lator8  tx  fM»st  farto.  That,  I 
think,  will  lu'ver  be  done  n'^ain.  As  lonj?  ha  Acts 
of  Parliament  are  drawn  as  they  are  now,  the  office 
of  construing  them  will  be  no  sineeun.*,  though  we 
have  but  to  interpret  the  law,  and  not  to  make  it. 
If  it  is  for  the  interests  of  the  naticm  that  the  law 
should  1)C  other  than  we  interpret  it — if  our  con- 
struction of  this  Act  of  Parliament  may  endanger 
the  iK,"aco  of  the  nation,  then  1  say  that  it  may  lie 
the  duty  of  Parliament  to  enjiet  a  new  law,  but  it 
is  not  our  duty  to  l(K)k  elsewhere  than  at  the  present 
statute  for  an  interpretation  of  it. 

?iv;oTT,  B. — The  nile  for  a  new  trial  in  this  case 
has  been  drawn  up  on  seven  different  jjrounds.    We 
have,    however,  to    consider    them   as   practically 
reduced  to  two,  and,   acconlinjxly,   the   arjjuments 
were  directed  to  impeach  tlie  jreneral  venlict  which 
was    found    for    the    claimants    of    the    ship    thi* 
Afejcnmfnt — first,  uiM)n   the   ground   that   the  Lord 
Chief  Baron  had  misdirected,  or  had  insufficiently 
directetl,  the  jury  in  ]K)int  of  law  ;    and  secondly, 
that  the  verdict  was  airainst  the  weij^ht  of  evidence. 
The  niatcrijil  facts  discloserl  in  evidence  on  the  trial 
were,  that  the  vessel,  the  A/t-j-mulrti,  was  built  by 
Messrs.  Miller,  who  stated  that  she  was  for  Messrs. 
Fraser,  Trenholme  and  Co.,  airents  of  the  Southern 
Confederacy ;  that  she  was  launcheil  in  March,  and. 
at  the  time  of   the  seizure,  on   the  Tith   April  the 
defts.*  workmen  were  variously  enj^ajjivl  in   ftttinjx 
her  with   stanchions  for  hanunock-nettinjjs.      The 
masts  were  up,  and  had  li^htninjj  ctmductors  on 
them.     She  was  providetl  with  a  ciK)king  apparatus 
sufHcient  for  ir>n  or  2<X>i»eople.    That  her  build  was 
apparently  for  a  j^nnboat,  with  low  bulwarks,  over 
w^hich  pivot  guns  couUl  play,  and  her  hatches  were 
too  small  f<^r  merchandise  ;  in  fjict,  that  slie  was  not 
qualified  for  mercantile  puriK)se8.     No  evidence  was 
calleil  for  the  defence.     The  contention  ujKjn  the 
trial   (as   upon  the  arfrnment  iK'fore  us)  was  that, 
U]Km  the  true  constnurtion  of    the   7th  section  of 
the   statute,  the  evidence  ilisclosetl  no  illegal   act 
done  or  attemj)ted  in  reference  to  this  vessel,  which 
worke<l  its   forfeiture.      The   Lord    Chief    Baron'.** 
directi(m  to  the  jury  is  ])efore  us  at  full  length,  and 
1   now  propose  to   consider    the    objection    to   its 
sufficiency,  and  the  arguments  which  were  addressed 
to  the  court  thereui>on.     It   is  clear  that  the  con- 
struction of  a  statute  is  for  the  ju<lge,  and  thi-re 
are,   no  doubt,   many   statutes   which   are   so   un- 
ambiguous   in    their    language    that    it    is    quite 
sufficient   to  read   the  wonls   to  the  jury  without 
explanation  or  CI >nnnent.     A  judge  has  a  right  to 
assume   that   the  jury   wliom   he  is  directing   are 
pc>rsons  of  ordinary  intelligence,  iiiu\  in  his  direction 
to   them  to  treat  them  as  such.     But  theiv  are  a 
variety   of  statutes  of  quite   a  different  character, 
an<l  which  i)ersons  of  intelligence  not  accusttuned 
to  the  con><ideration  of  tlie  artificial  langu'ii:e   in 
which  Acts  of  l*arlianient   are   frecpiently  framed. 
re<iuire  to  have  fully  and  carefully  explained.     In 
such  cases  the  duty  lies  upon  the  judge  to  give  tlie 
necessary  explanation,  and  to  evolve  the  question  of 
fact,  which  the  jury  are  to  decide.     The  statute  in 
<luestion  is  clearly  one  of  this  class,  and  we  have  to 
see  whether,  uikiu  the  whole,  the  jury  were  sulK- 
cientlv  directed  on    the   true  meaning  of   the   7th 
section  of  the  Enlistment  Act,  so  that   they  would 
clearlv  understand  the  issues  of  fact  which  thevhad 
to  try.     In  onler  to  d.'tennine  this,  it  is  necessary 
to  ascertain  the  construction  which  the  7th  section 
»)ught  to  benr,  aiul  1  proi)ose  to  examine  the  argu- 
Tuents  which  were  adtlressed  to  the  court  to  guide 
us  in  our  decision.     As  to  one  class  of  these  argu- 
Jijcnts,    I  A'lt  frn'at  doiiht  if   they  could  be  \e\;i- 
tjnmtvly  addrtasod  to  us  fur  the   purixjsc  oi  ex- 
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I)ounding  a  municipal  statute ;    and,  certainly,  Idi 

not  consider  myself  at  Iil)erty  to  look  to 

except  as  matters  of  history',  to  throw  light  od  ^ 

state  of  (mr  law  at  the  date  oif  this  statute  Ii 

to  the  (lebates  in  Parliament,  to  the  conet 

of  English  and   American  mioistert  of  state.! 

Hamilton's  rules    uf   1793,   and    the    vritingi 

moilern  historians.     But  a  second  head  of 

wa.s  founded  on  the  state  of  international  ol 

tions  as  between  neutral   and    belligerent  nat 

and  which,  it  was  argue<l,  tlic  Legislatwc.  by 

7th  section,  uitendcnl   to  enforce  upon  the 

of  the  Cn)wn.  The  arguments  neceasarily  eml 

a   very   wide   field.    an<l    no   doubt   these 

ti(ms    aiv    the     foundation    of    this    legislat 

but,    in   my    opinion,    they    are    pushed  too 

if  argued   as    the   necessary  limit  of   a  mm' 

enactment.     A  belligerent  would  have  no  right 

complain   of  a  neutral   State,  so  \on^  as  it  ii 

affected  by  hostile  acts,  or  until  aid  be  in  some 

actually  afforded  to  his  atlversary  ;  but  the 

State,  as  between  it>elf  and  its  own  subject*, 

find  it  ex]KKlient  so  to  legislate  that  b^wecn 

attempt  to  connnit  lutts  of  hostility  and  the 

pletion  of  them  by   their  subjects  an  opporti 

would  l>e  afforded  to  arrest  such  completiun, 

where  the  object  is  a  •'  prevention  of  miscliief,"* 

which   the  i^eace  of  the   country   is   suppotwd 

depend.  1  should  ex{)ect.  a  priori^  that  such 

be  the  course  adopted.     Be  this  as  it  may,  the 

siderati(ni  of  the  subject  can,  for  the  present 

pose,    be    serviceable    at    the    utmost    where 

language  enq>loyed  in  legislation  is  in  itself 

and)iguous ;  and  I  think  tlmt  it   cannot  be 

to  the  extent  of  creating  an  ambiguity  which 

not  otherwise  appear.     It  is  not  necessary  for 

determine  whether  this  branch  of  argument  is< 

wise  well  foundcHl  by  a  comparison  of  int 

obligations  with  the  actual  provisions  of  the 

for  it  is  admitte<l  that  to  some  extent  the  latter  | 

lK>yond   them.      A   third  head  of    argument 

founded  by   l)oth  sides  on  the  language  and 

visions  of  the  American  statute.     Doubtless  it! 

the  same  general  object,  is  framed  in  puri 

and  wa8  the  forerunner  of  our  statute.    In 

circumstances,  I  s^e  no  objection  to  the  mal 

comparison  of  the  language  of  the  two,  and 

whether  by   their  niarki'd  agreement   or  \i 

any  doubtful  meaning  of   the  English  Legii 

can  be  more  certainly  ascertained,  and  in  the 

way  the  authorities  of   the  American  courts 

serve  to  guide,  though  not  to  govern,  our  judgnUBlhj 

Now,  with  reference  to  the  corresponding  si-ctioo^^ 

the  American  Act,  as  compared  with  the  7th  scctiflft 

of  tile  English  statute,  it  isimpossible,  on  thenioetca^ 

sory  glance,  not  to  iH.»rceive  that,  although  the  fonn^ 

was  (judging   by  the  similarity  of  language)  takeie 

as  the  model  of  the  latter,  yet  tliat  our  I/Cgislatim 

has  made   very  material   variations  from    it.    01 

these  the  very  prominent  ones  are  the  use  in  thi 

English  statutes  of  the  disjunctive  for  the  conjune- 

tive,   the  extending  the  prohibition  to  equippioS 

transports  or  storeships,  the  addition  of  the  **  or  lA 

order  "  to  those  •*  with  intent,"  and  the  omission  it 

the  forfeiture  clause  of  the  materials  for  buildinf 

the  ship — alterations  which  can  only    have  been 

made  with  the  same  objc»ct  at  least.     As  regards  tho 

American  authorities,  the  case  of  The  United  StaUi 

v.  Uninrei/,  (i  I'eter  s  Hep.,  is  most  relied  on  by  the 

Crown.    The  decision  nmst  be  admitted  to  be  ope* 

to  some  criticism.    There  was  in  that  ca^^;  ccrtainllj 

evidence  of  hostile  prei)aratious,  and  ueither  of  tl» 

(juestions  answered  by  the  court  is  exactly  in  point 

But  it    does,   nevertheless,    appear    from    sereiil 

parts  of  the  judgment,  that  the  court  would,  if 

necessary,   have  gone  the  length  of  holding,  aii 

ludecd,  tUey  say  in  terms,  **  that  the  offence  con- 

sVsU  \>i\\iviv^\s\\^  Va  ^<i^  m\j»^<;sa  mth  which  the 
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dons  were  made."  And  again,  "It  i8  the 
.  point  on  which  the  legality  or  criminality 
:t  must  turn  and  decide,  whether  the  advcn- 
of  a  commercial  or  warlike  character."  I 
»m  that  and  other  dicta  in  the  judgment  that 
ere  dispo8e<l  to  disregard  altogether  the 
»f  the  preparations.  I  pass  now  to  the  head 
neut  addressed  to  us  by  both  sides,  and  on 
in  my  opinion,  the  judgment  of  the  court 

mainly  based — viz.,  on  an  examination  of 
ate  itself,  its  object,  preamble,  and  enacting 
e :  and  I  own  that  were  it  not  for  the  great 
:e  of  opinion  wliich  seems  to  exist  I  should 
!  thought  it  so  difficult  to  construe  as  it  would 
ppear  to  be.  It  is  a  municipal  Act,  and  is  to 
truetl  according  to  the  ordinary  import  of 
:u:ige  employed.  This  was  the  rule  of  con- 
Q  Slated  by  Parke,  B.  in  Li/de  v.  Barnard 
e  of  construction  is  also  clearly  stated  in 
sfx  Petnige  case  by  Tindal,  C.  J.  thus: 
wonls  are  in  themselves  precise  and  unambi- 
then  no  more  can  be  necessary  than  to 
1  those  words  in  their  natural  and  ordinary 
the  word:*  themselves  do  in  such  case  best 
the  intention  of  the  lawgiver."  And  I  con- 
approve,  though  with  deference,  after  the 
lief  iJaron's  observations.  Lord  Coke's  rule 
wwV  case.  He  says,  "  the  good  expositor 
jvery  j*eiitence  have  its  operation  to  suppress 
aii-schiofs,  he  gives  effect  to  every  word  in 
ute,  he  does  not  construe  it  so  that  anything 
be  v.iiu  and  superfluous,  nor  makes  expo- 
igainst  express  words."  Bearing  in  mind 
ales  of  exposition,  and  agreeing  with  my 
iChannell  as  to  the  nature  of  this  statute,  I 
tt  the  Foreign  Enlistment  Act  plainly  recites 
chief  and  the  cause  of  it,  which  it  is  designed 
"Wit — viz.,  **  The  fitting  out  and  equipping 
ming  of  vessels  by  Her  Majesty's  subjects, 
t  Her  Majesty's  licence,  for  warlike  opera- 
rhich  may  be  prejudicial  to  and  tend  to 
er  the  peace  and  welfare  of  this  kingdom." 
aguage  is  tolerably  plain,  and  I  pass  on  to 
r  the  enacting  clause,  where  the  mode  of 
ion  is  stated.  The  language  of  it  is  varied, 
I  tliink,  in  some  resjiects  studiously  varied, 
lat  of  the  preamble.  There  is  introduced 
he  additional  word  "  furnish ;  "  the  copula- 
.nd  "  is  changed  into  the  "  disjunctive  '*  or  " 
ect  the  four  much  debated  words,  instead  of 
ression  "  fitting  and  equipping  and  arming 
?l8  for  warlike  operations,"  which  is  the  lan- 
f  the  preamble,  the  expression  is  **  equipping, 
ing,  fitting  out,  or  arming  of  any  ship  or 
with  intent  or  in  order  that  such  ship  or 
shall  be    employed    in  the   service    of  any 

prince,  &c.,  as  a  transj>ort  or  storeship, 
1  intent  to  cruise  or  connnit  hostilities," 
;  is  agreed  on  all  hands  that  the  latter 
**with  intent,"  may  be   taken  as    omitted 

The  clause  is  also  directed  not  only 
the  principal  offences  stated  in  the  preamble, 
o  against  any  attempt  to  conmiit  them, 
>  against  the  knowingly  aiding,  assisting,  or 
xincerned  in  them — offences  expressly,  of 
mentioned  for  the  jmrpose  of  the  forfeiture, 
acting  clause,  therefore,  is  more  extensive 
t  preamble,  bat  I  take  it  to  be  a  clear  rule  of 
ztiou  that  where  that  is  the  case  effect  must 
eless  be  given   to   the  larger  words  of  the 

It  would  be  unnece&sarily  lengthening  my 
fit  if  I  attempted  to  review  all  the  arguments 
part  of  the  case.  I  shall  therefore  confine 
to  noticing  some  of  them  in  the  course  of 
my  own  views  ;  and,  first,  I  do  not  think  that 
iMmtnre  have  used  any  apt  words  to  prohibit 
cKog  a  hull  of  a  vessel  as  contradistinguished 
wippiDg  it  for  sea  and  for  other  purposes.  | 


It  seems  to  me  that  if  such  had  been  the  intention 
it  would  have  been  done  plainly  by  the  use  of  the 
word  "  build  *  before  the  expressions  *•  equip,  &c., 
and  that  it  is  impossible  for  a  court  to  guess  that 
such  might  have  been  the  meaning,  as  was  argued 
by  the  Attorney-General  from  the  use  of  so  doubtful 
an  expression  as  that  of  "  fit  up,"  rendered  more 
doubtful  for  such  a  purpose  by  its  collocation  in  the 
sentence,  not  standing  even  in  the  position  which  it 
occupies  in  the  American  statute  first,  but  placed 
among  expressions  plainly  signifying  acts  done  on  a 
vessel  in  existence.  And  when  reference  is  made  to 
the  forfeiture  clause,  it  is  to  be  observed  that  neither 
the  hull  nor  the  "  building  materials  "  are  enume- 
rated there  ;  but,  as  before  observed,  the  latter  words, 
which  were  to  be  found  in  the  American  Act,  ap- 
pear to  be  studiously  omitted,  and  no  equivalent 
ones  are  substituted.  The  subject  was  one  too 
prominent  to  have  escaped  the  observations  of  the 
framers  of  the  statute,  and  I  am  led  therefore  to 
infer  that  the  Legislature  had  reason  for  not  inter- 
fering with  the  shipbuilding  trade  as  such  in  contra- 
distinction to  the  business  of  equipping  ships.  It  may 
have  been  because  of  its  extent  and  imiwrtance,  or  it 
may  have  hoped  to  prevent  the  mischief  aimed  at  by 
less  objectionable  means,  or — and  I  think  that  most 
probable — it  may  have  considered  that  ample  time 
would  be  afforded  between  the  completion  of  the  hull 
and  the  equipments  necessary  to  enable  it  to  leave 
the  port  during  which  its  destination  being  ascer- 
tained, if  illegal,  a  seizure  could  be  effected. 
AVTiether  I  am  right  in  these  suggestions  or  not,  I 
find  no  distinct  prohibition  of  the  building  a  hull  or 
vessel,  and  I  feel  bound,  therefore,  to  say  that  by 
building  merely  no  forfeiture  is  incurred.  But  I  am 
of  f>pinion  that  any  act  of  equipping,  furnishing,  or 
fitting  out  done  to  the  hull  or  vessel,  of  whatever 
nature  or  character  that  act  may  be,  if  done  with 
the  prohibite<l  intent,  is  expressly  within  the  plain 
language,  and  also  within  the  evident  spirit  of  the 
statute.  This  iini.nt  I  take  to  mean  an  intent  of 
the  principal  (who  lias  control  of  the  vessel),  having 
directly  for  its  object  the  employment  of  the  vessel 
by  a  foreign  State ;  or  in  the  equipjier  a  like  intent ; 
and  with  such  intent  a  contributing  equipments  of 
some  kind  necessary  to  such  employment,  and  it  is 
evident  that  the  intents  need  not  be  derived  solely 
from  the  nature  of  the  equipments,  but  may  be 
proved  aliunde.  It  may  not  Ije  easy  to  define,  in  all 
cases,  the  exact  jxiint  at  which  the  building  the  hull 
ends,  and  the  act  of  equipping  or  fitting  up  begins, 
but  that  in  each  case  would  be  for  a  jury  to  decide. 
I  will  now  state  some  reasons  for  the  construction  at 
which  I  have  arrived.  I  feel  bound,  where  the 
Legislature  has  used  different  expressions,  having 
different  meanin'.'s,  and  has  coupled  them  with  the 
disjunctive  **  or,"  not  to  treat  them  as  if  they  were 
couple<l  with  thO  co])ulative  "and,"  or  as  merely 
redundant  ex])ressi()ns,  unless  I  am  compelled  by  the 
context  to  do  so,  l)ut  to  give  effect  to  each  of  them 
so  far  as  they  will  admit  of  it,  unless  1  thereby  find 
thfit  manifest  injustice  or  absurdity  will  result.  I  do 
not  find  that  in  the  present  case,  and  I  therefore 
do  suppose  that  the  Legislature  attached  meaning 
to  the  several  expressions.  I  further  think  it 
impossible  to  believe  that  the  word  "and"  in 
the  American  statute  should  have  been  so  pointeilly 
changed  to  '•  or  "  without  objeet.  It  was  next 
argued  that  the  four  expre^si(»ns  .nre  to  Ix; 
construed  as  ^^//.vrAm  f/fwcr/.v,  the  woul  "arnr'  being 
the  distinctive  feature.  But,  in  my  jud.i;ment,  the 
u<ie  of  so  many  as  four  different  words  can  hardly 
have  been  meant  to  express  precisely  the  same 
thing,  and  it  is  obvious  that  the  words  "etiuip, 
furnish  and  fit  out,"  are  used  in  the  sectlow*  lc\it 
some  purposes  at  \caal  to  sK^ml'^  ^o\\\Ni\N\\\v?,  ^K\\- 
ferent  from  the  word  "arm:'  ^ot  \m\.ixaMVi.,  ^a. 
applicable  to  a  transxyort  ox  «\ftx^^Vvv>  xXtf^l  ^^^  ^^ 
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used.    Then,  these  words  being  there  used,  as  they 
must  be,  to  signify  peaceful  equipments,  it  would 
seem  a  very  forced  construction  to  say  that  they 
exclude  the  same  meaning  when  applied  to  a  ship 
intended  to  commit  hostilities,  although  that  ship 
equally    requires    peaceful    equipments    with    a 
transport  or  storeship.      But  it  was    urged,   and 
more  particularly  by  Mr.  Mellish,  that  the  several 
expressions  may  have  a  several  effect  given  to  them, 
only  ttiat  their  meaning  should  be  restricted  to 
equipments  of  a  distinctive  character,  according  to 
the  nature  of  the  ship,  and,  therefore,  that  a  ship 
intended  for  war  must  have  warlike  equipments.    I 
think    that  this    construction  would  be,  in  effect, 
introducing  into  the  statute  words  that  am  not  to 
be  found  there,  which  is  quite  as  objectionable  as 
striking  out  words  which  are  there,  or  it  would  be 
changing  the  collocation  of   the  language  for  the 
])urpose  of  forcing  its  meaning,  for  it  is  not  said  in 
the   statute  that  those   equipments   alone  are  un- 
lawful which  shall  make  the  ship  fit  in  all  rvspects 
for  its  purpose,  whether  as  a  storeship  or  to  conunit 
hostilities ;    but  those    equipments    are    unlawful 
which    are    supplied    with    intent    that    the    ship 
shall  be  employed  in  the  service  of  a  foR'ign  State ; 
and  then  the  several  services  in  which  it  shall  not 
be  so  employed  are  enumerated,  the  service  of  com- 
mitting hostilities  being  only  one  of  them.    Again, 
it  is  admitted  by  the  claimants*  counsel,  that  a  com- 
plete e([uipment  is  not  necessary  to  the  violation  of 
the  statute,  but  that  a  partial  one  is  sufficient  (if 
of  the  distinctive  kind),  and  further,  that  as  regards 
a  war-ship,  any  warlike  equipment,  even  short  of 
arming,  is  forbidden,  the  consequence  would  be  that 
you  may  not  put  one  gun-carriage  or  gun  on  board 
without  a  violation  of  the  statute,  and  yet  by  such 
partial   warlike  equipment  the  ship  would   be  no 
more  in  a  position  to  commit  hostilities  than  she 
would  if  only  peacefully  equipped.    But  it  seems  to 
nie  that  a  strange  result  would  be  produced  if  we 
were  to  hold  that  the  statute  intended  to  prohibit 
only   warlike  equipments  (founded  on   the  words 
"equip  with  intent  to  commit  hostilities"),  which 
was  Sir  II.  Cairns*  argument ;   for  that  reasoning 
wouhl  drive  us  to  say  that  only  such  warlike  equii^ 
ments  are  forbidden  which  would  enable  the  ship  to 
commit  hostilities,  as  was  argued  in  Quhicei/s  case. 
The  consequence  would  be  that  this  vessel  might 
have  had  its  j)ivot  guns  on  board,  and  yet  no  offence 
be  connuitted  against  the  statute,  because  without 
the  cannon-balls  and  powder  her  equipment  would 
still  be  useless  for  actually  committing  hostilities. 
fc>o  that  if  the  intention  really  were  to  go  out  of  the 
port   equipiKMl  with  a  full   armament,  but  not   to 
receive  her  ammunition  on  board  until  she  was  out 
of  the  English  waters,  the  7th  section  would  still 
not  be  violated.     Again,  with  reference  to  the  neces- 
sity of   distinctive  equipments,  I  have  not  heard 
that  there  are  any  such  applicable  to  a  storeship, 
except  the  ordinary  jx^aceful  ones  which  a  merchant 
ship  requires.     And  if  the  argument  of  distinctive 
equipments  will  not  hold  as  to  all  the  several  ships 
pointed  out  by  the  statute,  I  do  not  think  that  I 
have  a  right  to  apply  it  arbitrarily  to  one  class — 
viz.,  to  ships  equipiK'd  with  intent  to  commit  hos- 
tilities.    As  regards   the  meaning  of   the   several 
expressions  and  the  necessity  for  the  use  of  them  in 
the  statute,  it  may  be  that  the  word  *•  equip"  in  its 
largest  sense  would  alone  have  sufficed  ;  but  probably 
an  interpretation  clause  would  have  been  requisite, 
as  it  certainly  means  different  things  when  applied 
to  different  subject-matters.    In  Falconer's  Marine 
Dictionary  it  is  defined  as  *'a  term  frequently  applied 
to  the  business  of  fitting  a  ship  for  sea  or  arming 
her  for  war,"  and  I  think,  therefore,  the  other  ex- 
pressions  may  be  regarded  as  in  the  nature  of  words 


had  been  a  prohibition   of  equipment, 

ships'  furniture  of  all  kinds  and  ■rms.  Botl 

the  word  "  arm*'  is  added  to  the  otiien,fli 

fully  to  express  a  complete  deecription  of  te( 

ments,  peaceful  and  warlike,  of  awir-Tend,! 

it  impossible  to  say  that  I  ought  so  to  oonitnil 

section  as  to  deprive  the  other  expveisioiii  to 

it  is  superadded  of  their  ordinary  tnetmog.  Ij 

not,  therefore,  in  the  result  find  any  leuoafoc ' 

distinctive  construction.  In  mj  view,  the 

intent  is  the  main  ingredient,  and  any  set  i 

ping  done  in  furtherance  of  that  intent 

the  whole  offence  ;  for,  assuming  the  same 

be  present  in  two  persona,  I  do  not  seethe* 

ence  between  the  agent  who  did  put  onboeidl 

cooking  apparatus  sufficient  for  150  or  200ma^l 

fitted  the  stanchions,  and  the  man  who  migbt 

put  on  board  a  pivot-gun  to  have  played  ofW  I 

low  bulwarks  when  ammunition  should  be 

by  some  one  afterwards.    For  both  would  bei 

with  a  common  object,  and  the  part  oontribnttil 

each  would  equally  conduce  to  the  fulfilment  |C| 

Ik'fore  I  could  come  to  the  conclusion  conteitdrfi 

by  the  claimants,  in  the  absence  of  plainer  woiil 

that  effect,  I  must  believe  that  the 

when  enacting  a  forfeiture  and  power  toancii 

vessel,  meant  to  deprive  itself  of  all 

opjwrtunity  for  exercising  that  power,  and 

too,    when   the   avowed  object   is  to  prevent 

vessel  leaving  the   English  port,  and  not 

to    punish   offenders    by    indictment    aft 

Uix)n    this    restricted    construction,   it  Ib  fOlj 

tically    plain    that    the    statute    would  be  m 

at  defiance   in   one  of   two  ways — either  M^ 

dtHie  by  the  xiiafHima,  whose  armaments  went  ortll 

another  ship,  or,  by  completing  the  peaceful  VfM 

ments  first,  and  then  putting  on  board  the  fpatC 

the  last  act  in  port,  probably  occupying  a  fewf  ^ 

at  most,  and  giving  no  opportunity  of  seixnie  i 

prevention.   In  fine,  I  see  no  more  reason  for 

that  the  ship  must,  in  order  to  violate  the 

be  so  equipiKHl  in  our  ports  with  arms  to  be; 

commit  hostilities  on  leaving  them,  than  for 

that  she  nmst  l)e  sufficiently  manned  also, 

which  she  would  certainly  not  be  in  such  ti 

dition.     I  cannot  so  restrict  the  statute  bj 

struction    without    feeling    that    I    had   ti 

repealetl  it.    In  arriving  at  my  construciion,  I* 

not  fei4  pressed  by  Sir  Hugh  Cairns'  argumeal' 

inconsistency  in  drawing  so  sharp  a  line  beW* 

the  building  and  equipping,  for  the  same  mi^  ■ 

said  of  the  distinction   which  does  exist  bettW 

selling  an  armed  vessel  to  a  belligerent  and  insj 

one  with  the  requisite  intent  under  an  order  (rf  J 

same  purchaser ;    the  line  is  equally  sharps  snd  tj 

only  difference  is  in  the  place   where  it  ia  to 

drawn.      Indeed,    this    argument  is  rather  to ' 

addressed  to  the  lawgiver  than  to  the  expoundeft 

there  be  inconsistency  in  the  legislation.  Admittfl 

as  I  do  in  my  view,  inconsistency  in  this  state  of  t 

law,  as  to  what  is  lawful  and  what  is  not,  I  belifi^ 

nevertheless,  that  the  lesser  amount  of  inconairtW 

is  incurred  by  adhering  to  the  ordinary  meaning 

the  language  employed  as  I  have  above  construed 

Upon  this  view  of    the  statute,  in    my  opiw 

the  proper  direction  to  the  jury  would  have  b 

that  they  should  first  look  to  sec  if  the  princi 

and    equippers    had    the   intention  which  1  ^ 

above    mentioned ;    and   secondly,    whether,  « 

such    intent,   the  latter  had  done  any  act  towi 

equipping,    furnishing,     or    fitting  up    the   < 

beyond    the    mere    work    of    building    the   1 

of  the  vessel,  or  had  attempted  or  endeavoorei 

to  do  (and  I  agree  with  the  definition  of  the  attoi 

which  my  brethren  have  given).    Bat,  lookiaf 


my 

the  whole  of  the  direction  of  the  Lord  Chief  Bl 
of  intcrpretHtion  of  the  possibly  ambiguous  exprcs- \  (w\v\cVv  \  Tie^vV  tioX.  oxvticiae  at  length  ate 
uon  ** equip, "  and  meaning  the  same  as  il  the  words  \  \iio\Xi«t  C\iMMtts^>^*  *VaA^gcQftXl\^>,  iQiSiSmidxhiil' 
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CaRR  and   another  V,   MONTEFIORE. 


[Ex.  Ch. 


ippear  to  have  left  the  question  of 
dahing,  or  fitting  up  to  the  jury  in 
jet  I  think  there  are  other  passages 
g-up,  which  are  inconsistent,  and 
.re  a  tendency  to  mislead  them,  and 
i  jury  should  have  been  distinctly 
ents,  as  before  defined,  being  estab- 
atisfaction,  any  act  of  equipping,  in 
such  intention,  would  be  unlawful 
ming  of  the  statute.  I  am  also  of 
en  if  my  construction  of  the  statute 
id  that  it  ought  to  be  construed  as 
itended — that  is,  as  prohibiting  only 
I  distinctive  character,  yet  that  upon 
K)ve  stated  there  was  suflicicnt  upon 
t  the  jury  that  the  claimants  had 
tire  equipments  within  that  meaning 
he  evidence  to  which  I  allude  is  the 
ting  stanchions  for  hammock-racks 
r  apparatus  for  a  crew  of  150  or  200 
ar-vessel.  I  do  not  find  that  such 
ivcn,  and  I  am  therefore  of  opinion 
jround  of  an  insufficient  direction, 
be  a  new  trial.  On  the  other  ground, 
:t  was  against  the  evidence,  I  agree 
r  Channell  that  it  is  unnecessary  for 
as  I  think  the  rule  should  be  absolute 
.bove  stated. 


lEaUEB    CHAMBER. 

Wnm  TiioMrsos,  Esq.,  BarrUter-at-Law. 


M  TUE  COURT  OF  QUEEN  S  BENCH. 

'ednejidut/y  May  11,  1864. 

C.  J.,  Bramwell,  B.,  Willes,  J., 
B..  Keating,  J.  and  Pigott,  B.) 

ND    ANOTHER   V.  MONTEFIORE. 

re —  Constniction  of  poUcv — A dventure 
mtnenre  from  loading  in  P. 

ds  on  hoard  the.  ship  D.  ZT.,  stated  the 
at  and  from  port  or  ports  in  the  River 
■hi ted  Jvingdom"  ''  beginning  the  adven- 
said  loading  thereof  aboard  the  said 
>re."  (jfKxh  were  put  aftoard  before  the 
in  the  River  Plate,  and  the  ship  sailed ; 
•ess  of  weather,  the  ship  put  in  at 
lie  for  repairs,  and  part  of  the  aoods 
f  to  enable  the  surveyors  to  ascertain  the 
the  repairs  to  be  done,  and  the  goods 
rds  reloaded.  The  vessel  and  cargo, 
river  Plate,  were  then  sold  to  D.,  who 
n  to  pits.,  who  thereupon  effected  the 
m  the  cargo  while  the  ship  was  on  her 
iland.  The  underwriter  was  told  where 
f  been  put  on  board.  A  loss  occurred 
'age : 

the  judgment  of  the  Court  of  Q.  B.), 
ty  of  ^'onnen  v.  Kettlewell,  that  there 
znt  constructive  loading  in  the  River 
e  the  pits,  to  recover-. 

special  case  for  the  opinion  of   the 

That  court  gave  judgment  for  the 

..  T.  Rep.  N.  S.  204). 

was  brought  upon  a  policy  of  in- 

cargo  of   guano  on   board  the  ship 

The  policy  was  effected   Dec.   4, 

t8.,  to  whom  the  ship  and  cargo  had 

The  ship  sailed  from  Monte  Video, 

ite,  on  the  21st  Oct.  1867,  for  Eng- 

e  course  of  the  voyage  suffered  sea 

luch  part  of  the  cargo  as  was  not 

r  bf  aea  damage  waa  sold*    At  the 


trial  the  loss  was  admitted,  but  the  liability  of  the 
underwriters  disputed  under  these  circirnistances. 

In  Aug.  1857  the  ship  called  the  James  N.  Cooper 
arrived  sea-damaged  at  Monte  Video,  with  800  tons 
of  guano  on  board,  which  she  had  shipped  at  Liones 
Island,  Patagonia,  destined  for  England.  A  portion 
of  the  guano,  for  the  purpose  of  repairing  the  vessel, 
was  unloaded  and  reloaded  after  the  ship  had  been 
thoroughly  repaired.  The  ship  and  cargo  was  then 
put  up  for  sale  and  bought  by  Da  Costa,  Brothers, 
of  Monte  Video,  who  re-named  the  ship  Dos  Hermanos. 
They  determined  to  send  the  ship  and  cargo  to 
England,  and  it  was  arranged  that  Messrs.  Jacobs 
and  Co.,  of  Monte  Video,  should  advance  4000/1  on 
the  security  of  the  ship  and  cargo,  which  were  con- 
signed to  "the  pits.,  their  London  agents.  This 
arrangement  was  carried  out,  and  Da  Costa, 
Brothers,  were  requested  to  effect  an  insurance  on 
the  ship  and  cargo.  The  policy  of  insurance  now  in 
question  was  then  effected  with  the  company,  of 
which  the  deft,  is  chairman. 

The  policy  described  "  the  voyage  at  or  from 
port  or  ports  in  the  River  Plate  to  the  United 
Kingdom,"  &c.,  "  beginning  the  indenture  upon  the 
said  goods  and  merchandise  from  the  loading  thereof 
aboanl  the  said  ship  at  as  above,"  &c. 

Brett  (i4.  Cohen  with  him)  for  the  defU. — It  is 
submitted  the  judgment  of  the  court  below  is 
erroneous.  The  pits,  are  not  entitled  to  recover,  as 
the  policy  did  not  attach  on  the  guano  on  board  the 
vessel.  The  policy  states  that  the  risk  is  to  begin 
upon  the  goods  from  the  loading  thereof  aboard  the 
ship,  "  at  as  above,"  i.  c,  in  a  port  in  the  River 
Plate.  This  guano  was  loaded  on  boanl  at  another 
place  before  the  vessel  arrived  in  the  River  Plate. 
According  to 

Robertson  v.  French,  4  East,  1 30  ; 

Spitta  V.  Woodman,  2  Taun.  41<); 

J)e  Symoudt  v.  Sheddon,  2  B.  &  P.  15.3 ; 

Ilorneyer  v.  Lushington,  15  Enst.  46; 

Latu/hom  v.  JIardy,  4  Taun.  G28  ; 

^fellish  V.  Allmitt,  2  M.  &  S.  IIG ;  ^ 

Pickman  v.  Carstairs,  5  B.  &  A'l.  651 ; 

Redman  v.  Lowdon,  5  TauD.  402 ; 
a  policy  with  a  clause  like  this  does  not  attach  on 
goods  previously  loaded  at  another  place  before  the 
ship  arrives  at  the  place  where  the  adventure  is  to 
commence.  Clauses  like  this  are  inserted  to  pre- 
vent the  liability  of  underwriters  attaching  in  such 
cases.  The  words  of  the  policy  are  to  be  construed 
according  to  their  ordinary  meaning,  and  if  plain, 
as  the  words  in  this  policy  are,  the  surrounding 
facts  cannot  be  looked  at  to  control  their  meaning. 
The  taking  out  a  part  of  the  cargo  and  then  re- 
loading it,  is  not  a  loading  of  the  cargo  within  the 
contemplation  of  this  clause,  even  if  it  could  be  con- 
sidered a  constructive  loading : 

Richftrds  v.  The  Marine  Insurance  Company,  3  John- 
son, 307  (American) ; 

Murray  v.  The  Colonial  Insurance  Company,  11  John- 
son, 302 ; 

ffanisonv.  FJlis,  7  E.  &  B.  4«1  ; 

Halhead  v.  Young,  6  E.  &  B.  312 ; 

The  WiUiam,  5  C.  Pwob.  Adm.  385. 
The  case  of  Nonnen  v.  Kettlewell.  IG  East.  176,  relied 
on  in  the  court  of  Q.  B.  by  the  other  side,  is  an 
exceptional  case.  Besides,  there  the  whole  cargo 
was  ascertained  and  examined  at  the  port  of  I-»an8e- 
rona,  as  well  as  a  part  taken  out. 

Mil  ward  {Potter  with  him)  for  the  pit.,  was  not 
called  upon  to  argue. 

Erle,  C.  J. — I  am  of  opinion  that  the  judgment 
of  the  Court  of  Q.  B.  ought  to  be  affirmed.    This 
was  a  policy  of  insurance  on  a  ship  "  at  or  from 
port  or  ports  in  the  River  Plal^  Vi  tW  VS^ssXrA. 
Kingdom     .    .    .    "be^imitv^  \Xvft  ^A-h^ivVw^  \i.vsw 
the  said  gooda  and.  mecOckUCki^MA  \x«cel  ^^  Vsa^^^ 
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Cakk  and  anotiiku  v.  MoN'TEFIORB. 


[£z.Cb. 


thereof  aboard  the  said  ship  at  a»  alwve.'*    The  ship 
sailed  witli  a  cargo  of  guano  fn>iii  Monte  Video,  and 
suffered  sea-damage,  and  the  cargo  never  arrived  in 
England.    And  the  question  is,  whether  the  policy 
ever  attached  on  the  guano,  b<.»causi»  the  jwlicy  is 
^'  beginning  the  adventure  \x\xn\  the  said  gixnls  and 
nierchandises,  from  the  loading  thereof  aJ)oard  the 
said  sliip,  at  as  above."    It  is  clear  that  the  cargo  in 
the  tirbt  instance  was  substantially  loaded  at  Liones 
Island,  Patagonia,  and  the  ship  then   saile<l,   and 
from  stress  of  weather  put  into  Monte  Video  in  a 
damaged  state,  and  that  a  piirt  of  the  cargo  was  un- 
loadeil  to  enable  the  repairs  to  be  done,  and  then  put 
on  l>oard  again.    And  the  (juestitm  is,  did  the  policy 
attach  umler  these  circumstances?     The  deft,  in- 
sists that  it  did  not,  l)ecausu  of  the  words  in  the 
jmlicy   "beginning  the  adventure   upon    the    said 
gtxMls  from  the  loading  thereof  aboanl  the  said  ship 
atasalxtve;'*  and  he  says  that  there  has  been  no 
loading  of  the  entire  cargo  at  Monte  Video.     1  de- 
cide this  case  on  the  authoritv  of  the  decisiim  in 
yoiinfn  V.  Ketth.u'tll.      It  seems  to  me  that  as  far  as 
the  stii>ulation  for  the  loading  at  the  port  of  depar- 
ture is  concenKHl,  there  is  as  much  a  loading  at  the 
l)ort  of  deiMirture  in  the  present  cjise  as  in  that  ciise. 
Here,  in  conseiiuencc  of  damage  to  the  ship,  a  part 
of  the  cargo  was  taken  out  at  Monte  Video  and  put 
onboanl  again  after  the  ship  ha<l  InKm  rejKiired ;  while 
in  that  casea  part  of  the  cargo  was  taken  out  to  enable 
the  custom-house  officers  to  inspet^t  and  examine 
the  whole  and  adjust  the  duties  payable,  and  then 
reloaiUil  :  and  Lord  Ellenborougli  held  that  to  be 
a  virtual  reloading  of  the  whole,  and  that  the  owners 
were  entitletl  to  recover  under  the  policy.    I  am  of 
opinion  that  there  has  b<.>en  a  compliance  with  the 
words  of  the  jnUicy  according  to  that  case,  which  to 
my  mind  is  supi)orted  by  principle,  and  I  should 
al)ide  hy  it,  if  there  had  been  a  conflict  of  authori- 
ties, which  there  is   not.    That  was  not  an  exce])- 
tional   ca>e,   as   was    put    by  Mr.   Brett,   and   his 
argument  on   that  head,  I  think,  is  untenable.     A 
]>oliey  of    insurance    is    a   mercantile    instrument, 
and    is  to   be    construed    mrcording    to    the    rules 
applicable    to    all  written  instruments,    so    as    to 
give  effect  to  the  intention  of  the  parties,  which  is 
to  be  gathcriMl  from  the  words  of  the  instrument  and 
interprcteil  by  the  surrountling  circumstances.    If 
the  wonls  are  capable  of  more  interpretations  than 
one,  it  is  the  duty  of  the  judge,  with  the  aid  of  the 
jury,  from  the  >urrounding  circumstances  to  ascer- 
tain the  true  meaning.     Mr.  J5rett  relied  uiM>n  the 
case  of  linhatsoH  v.  Fnnrh^  4  East.  120,  where  it  was 
expressly  ^tatl•^l  by   Lord   Ellenborougli   that   the 
.«iame  ijtneral  rules  of  construction  apply  to  i>«>licies 
of  inHurance  as  to  other  instruments.     Lord  Ellen- 
borough  says,  at  p.  4.'>.'i :  "  In  the  course  of  the  argu- 
ment  it    seems   to   have  been   assumed  that   some 
peculiar  rules  of  construction  apply  to  the  terms  of 
a  policy  of  assurance  which  are  not  equally  applic- 
able to  the  terms  of  other  instruments,  and  in  all 
other     cases.      It     is     therefore    j)roiKT    to    state 
uiK>n  this  head,   that  the  same  rule  of    construc- 
tion    which     a])]>lies     to    all     other    instruments 
applies  equally  to  this  instrument  of  a  jwlicy  of 
assurance,  namely,  that  it  is  to  be  constrne<l  accor<l- 
ing  to  its  sense  and  meaning  Jis  collected  in  the  first 
place  fr(im  the  terms  used  in  it,  M'hicli   terms  are 
themselves  to  be  understood  in  thiir  ]>lai;i,  ordinary 
and  popular  sense,  mUess   they  have  g^'uerally  in 
respect  ti>  the  subject-matter,  as  by  the  known  usage 
of  tratle  or  the  like,  acquired  a  i)eculiar  sense  distincit 
from  the   p(q)ular   sense   of    the   same   words ;    or 
unless  the  context  evidently  iH>inis  out  that  they 
must  in  the  particular  instance,  and   in   order  to 
effectuate  the  intention  of  the  parties  to  that  con- 
tract,   Ih)  under8t0(xl   in   some  other  special    and 
pocuVmr  sense."    It  is  a  universal  rule,  that  the 
surruiutduig    circuuLStanccs    may    be   token   iulo 


account  to  assist  the  construction  uf  the  contnct 
In  the  recent  case  of  StiitUetf  v.  llVUer,  reUsing  ti 
the  Assheton  Smith  estate,  this  matter  was  agosi 
deal  considered.    In  Ruhertaon  v.  French  there «» 
no  doubt  whatever  of  the  meaning  of  the  poK^^ 
and  there  was  a  full  description  that  the  adrentBt 
was  to  l)e  in  resix.>ct  of  goo<is  put  on  board  \n  wm 
IK)rt  of  Rrazil.  That  judgment  entirely  gives  effect li^ 
the  words  of  the  instrument,  taken  in  connection  iritt 
the  surrounding  circumstances,  so  as  to  efifectaste  tb ; 
intention  of  the  {larties.    In  S^titta  v.  WoodmoK^vA^ 
in  the  Got  ten  burg    cases  to  which  we  have  ' 
referred,  the  crmstruction  was  so  modified  as,  iaj 
opinion,  to  defeat  the  intention  of  the  parties, 
question  whether   the  description  in  a  mercantili| 
instrument  is  to  operate  as  a  condition,  orarepi^' 
s;>ntation,  or  as  a  mere  description,  was  a  good  ' 
considered  in  lifhn  v.  Burness,  1)  L.  T.  Kep.  N.  S.  SOL^ 
There  my  bn)ther  Williams,  J.,  who  delivered  thl 
judgment,  g<K's  into  a  cimsideration  of  the  rule  d 
law  by  which  written  instruments  containing  ▼oidl 
of  description  are  to  be  construed.    Here  the  worii 
are,  ''  at  and  from  the  loading  thereof  aboard  thl 
said  ship  at  as  alxjve.**    There  can  be  no  doabt,if 
the  surrounding  circumstances  arc  to  be  looked  i^ 
that  it  was  the  intention  of  the  itarties  to  effect  a 
insurance  on  a  cargo  half  way  on  its  voyigc  ti 
England;  and  that  the  subject  of  the  insurance  m 
the  guano  then  on  boanl.    The  time  when  the  poli^ 
l)egins  to  run  is  when  the  vessel  is  in  the  rifer 
I  Mate,  and  fnnn  the  loading  of  the  cargo  thereoL 
Are  the  words,   **  beginning  the  adventure  on  tt» 
goo<.ls  and  merchandises  from  the  losiding  on  bdri 
the  ship  in  the  river  Plate,"  a  condition  or  mat 
description  ?     I  should  think  that  it  was  a  men 
description,  and  not  a  condition.    In  Fhillipfl  on  bh 
surance,  a  masterly  biK>k,  the  discussion  of  this  pobk 
at  p.  Til  1,  Ix'gins  by  asking  the  question,  **  Whelhff 
specifying  the  risk  to  begin  on  the  loading  of  gooii 
is  a  mere  description,  or  a  warranty  that  the  goodi 
shall  Ik'  loaded  at  the  i)ort  nametl,"  and  at  p.  314 
the  author  sums  up  in  the  following  wonls : — '•Wi 
sjK'ciflcation  of  the  terminus  a  rpto,  unless  it  ai 
by  the  policy  to  be  intended  as  a  warranty 
loading  at  the  designated  place,  is  to  be  takeaA.^ 
mere  recital,  or  description,  or  intention,  or  eip*.^ 
tation,  lK>ing  at  most  an  implied  representation  lif  Al 
loading,  and  is   to  be  construed  accordingly.**  B 
cannot  be  said   that    the    American    lawyers  ■* 
entiR'ly  consentaneous  on  the  iwint.    After  all  tUi 
is  the  case  of  an  underwriter  who  never  attscM 
the  smallest  importance  to  the  place  of  the  loid- 
ing  of  the  cargo,   and   I   can  sec  no  reason  why 
he  should  \\e  allowetl  to  defeat  his  liability  on  thll 
ground.     Xot  meaning  to  run  counter  to  anyoftta 
(lecisions,  1  dispose  of  this  ca^  because  A'o«fl«  *• 
A't'///«'Hv// is  an  authority  in  point  in  favoiur  of  ti* 
pits.,  whether  the  general  questiim  is  to  be  decided 
acconling  to   the  meaning  of  Mr.  Fhilliiis,  or  tlie 
stricter  construction  contended  for  by  Mr.  BietL 

K  RAM  WELL,  B. — I  do  uot  wish  to  differ  fpomwy 
decided  cases,  but  to  state  what  I  believe  to  be  the 
true  construction  of  the  clause  in  question.  In» 
[)olicy  of  insurance  the  parties  first  describe  ibe 
voyage,  then  the  thing  to  be  insurtnl,  and  thenthef 
insert  the  time  when  the  risk  is  to  coinmeuce.  i 
think  it  may  well  l>e  argued  that  the  clause  amuunts 
to  nothing  more  than  this,  that  the  risk  is  to  com- 
mence on  the  loading  of  those  goods  which  ni«y  1* 
loaded  in  the  river  Plate,  and  as  to  other  pood» 
loatle<l  for  the  voyage  from  the  time  of  tlieir  bei^R 
brought  there.  If  the  loading  there  had  h*J 
intended  to  he  a  condition  precedent,  one  would 
have  thought  that  it  would  have  been  more  fully 
e.\j)ressed  than  it  is  in  this  clause.    As  to  Rt/berUt^ 

.  V.  Fit  IK  h.  1  think  that  it  is  not  very  clearly  reported. 

\  U  vf«A  x\\^  ^:&^  ^A  ^  N^ft»(A.  ^li^ch.  had  taken  <s 
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ftrgo    on    a  voyage   from  the    Cape  of  it.    Howeyer,  the  ship  was  in  such  a  state  in  July, 

!  to  the  coast  of  Brazil,  to  trade  there  and  whether  from  wear  and  tear  or  rough  weather,  that 

ther   back.     The   insurance  there  was  the  captain  came  home  to  consult  the  owners,  and 

»  be  made  on  the  return  cargo,  and  what  he  conferred  with  Mr.  Lindsay,  between  whom  and 

eally  decided  in  that  case  was,  that  neither  himself  the  whole  business  was   transacted.     He 

jgo  was  insuied  until  the  return  voyage  made  a  claim  on  the  underwriters  for  damage  then 

inced.  done,  and  they  '* settled"  at  4000/.,  which  he  received, 

and  then  sent  the  captain  back.    His  instructions  to 

J.,    Channell,    B.,    Keating,  J.,  and  the  captain  were,  he  said,  to  get  the  vessel  repaired 

.  concurred.  and  bring  her  home.     While  the  captain  was  away 

Judgvnent  affirmed,  in  October  two  severe  gales  occurred  at  Algoa  Bay, 

lomeys,  OUverson  and  Co.  where  the  ship  was  riding  at  anchor,  but  she  roae 

ttomeys,  Pearce  and  Co.  them  out  in  apparent  safety  without  any  visible  or 

—  sensible  injury.     In  November  the  captain  came 

Torar   •D-DTrra  back,  and  still  no  injury  was  observed  beyond  what 

^^SL   PSiuS.  had  already  been  paid  for,  and  he  wrote  home  that 

IT?  /\TrcT?x^f<r~I71:'xr/-iTT   /^TTTTrkTT^TT  ^^ ^o^m^l  thc  sMp  as  hc  hadlcft  her.    The  repairs 

>F  QL\EE^  S  BE^CH,  GUILDHALL,  y^^j^  ^g  g^id,  proceeding,  when,  on  the  27th  Dec, 

Lord  Chief  Justice  Cockburn,  and  ?  ^^ak  was  discovered,  which  was  found  to  proceed 

a  Special  Jury.)  ™™  *  small  hole  m  the  centre  of  one  of  the  plates 

at  the  bottom,  the  precise  position  of  which  wa« 

Dec.  ISGd.  much  in  dispute,  but  which  became  of  less  import- 

.,vo»^   .»,T.  ^^^.,..<.    .   T„.^.^»^  ance  when  at  length  it  was  admitted  in  effect  that 

rnSAT   AND    OTIIERS    V,   LEATHLET.  i_  ..  R  nu^**        j • A     mi.^ 

wherever  it  was  it  could  be  got  at  and  repaired.  The 

s  law — Insurance  abandonment — Total  loss  ship's  "log-book"  described  it  as  of  the  size   of  a 

— Evidence,  rivet-hole,  and  recorded  that  the  captain  ordered  it 

«*  «nder  v^hich  tht  master  of  a  merchant  *"    be  plugged  (a«  the  other  hole  had  been),  and 

itkout  m,Mng  any  effort  to  ,Je  her,  xcithout  *•>»';'  ""»  »°  Pl"««ed,,  ««•<!  that  tl^  vessel  Aen 

^ting    vrithlhi  under^iter,    and  in    the  ^^<^  nowhere  else,  and  wa.  pumped  dry.    The 

/«»y  immediate  peril,  is  justified  in  al^ndon-  «'?»'"'' had  a  sunrey  next  day    and  nothing  nwje 

^selling  her,  and  treatiig  }Jrm  a  total  loss.  *«*/»*»>"  Ume  discovered  ;  but  on  the  3rd  Jan.  he 

„  .^,  :J  ^_ „..    ^.'     .  ^  I ,         J  wrote  home  to  Mr.  Lindsay  to  the  effect  that  he  was 

TZt IZlfZjfZ    uJr     M        ""•  '^  «o «"«^  the  vessel  had  received  a  strain  that  he  had 

IrfJJrt   -^^^  no  doubt  she  would  have  to  be  abandoned.    He  gave 

i  LT;     l^Z  ''T7^       X    ^  '"'  orders  forthwith  not  only  to  have  the  cargo  tiien 

or  which  would  entail  vj)on  them  an  expense         ,   but  even  the  omrinGS  and  the v  were  accordini?lv 

as  to  exceed  the  vahie  of  her  when  repaired  ^"*»    ^      A     ♦!     S?k  't       W  were  aojoruingiy 

k^*  tk.  •,,•    •-.    -^      /L    4k         •;   •         1  removed.    On  the  16th  Jan.  Captain  Salmon  ana 

hat  the  injuries  arose   from  the  perils  insured  /-«*.•▼  lu  -i  ^  j*  *.u  *. 

mrd,Ltthesa,e  Ljns.iU  asl>eing  ^Zr^Z.r^t&^l.T^::\:i'^^^tl 

■  pressure  0/ urgent  necessity.  ^^^^^  recommend  that  she  be  hove  down-i.   ef, 

8  an  action  to  recover  from  the  under-  turned  first  on  one  side  and  then  on  the  other — in 

full  amount  15,000/.  on  a  policy  of  insur-  order  to  expose  her  bottom  for  external  examination, 

ted  on  the  passenger  screw  steamer,  the  The  captain  advertised  for  tenders  for  "  heaving 

under  the  following  circumstances :  down,"  and  had  only  one  tender,  for  3000/.     Some 

•amer,  built  in  1847,  was  built  as  a  war  one,  indeed,  offered  him  a  hulk  gratis  for  the  purpose, 

idof  greater  strength  than  usual.    Messrs.  but  Captain  Simpson  and   Captain  Salmon,   who 

>ught  her  in  1857,  when  she  was  therefore  again  surveyed  the  vessel,  advised  him  not  to  accept 

rears  old  ;  and   after  employing  her  for  the  tender,  and  he  did  not  deem  it  prudent  to  accept 

in  the  China  trade,  they  insured  her  for  the  otlier  offer.    The  third  survey  was  on  xhe  1st 

February,  1850,  and  had  her  sent  home  Feb.,  and  the  two  surveyors  stated  that  the  ascertained 

50  from  Calcutta.     Her  hull  was  valued  leaks  were  in  several  places,  but  did  not  state  that 

,  her  engines  at  400()/.;    total  17,500/.;  they  had  seen  them,  or  where  they  were,  or  that 

ttings  and  gear  would  make  her,  it  was  they  saw  any  rivets  started  or  any  plates  loosened. 

worth  about  20,000/.    She  left  Calcutta  They  thought,  however,  that  an  external  examina- 

and  in  May  called  at  Algoa  Bay,  on  the  tioo  was  necessary,  and  that  it  would  be  unsafe  to 

jf  Africa,  to  refit.  She  twice  left  that  place  heave  the  vessel  down  in  Algoa  Bay.    They  said 

not  a  port,  but  an  open  roadstead  — to  pro-  nothing  as  to  abandonment,  and  were  not  asked  to 

•  voyage,  but  was  twice  force<l  back  by  rough  advise  about  it,  nor  as  to  what  course  ought  to  be 

It  appeared  that  she  was  liardly  in  a  state  pursued.    The  Messrs.  Lindsay  had  agents  there,  but 

such  weather.    Her  hull,  though  said  to  who  took  care  to  remind  them  afterwards  that  they 

wras  corroded ;  her  woodwork  and  rigging  had  sent  them  no  instructions  on  the  matter,  and 

ther  rotten  or  defective,  and  her  boilers  and  that  the  captain  had  considered  himself  authorized 

ere  out  of  repair.     So  bad,  indeed,  were  to  act  on  his  own  judgment ;  and  Lloyd's  agents 

,  that  soon  afterwards,  it   appeared,  they  refused  to  offer  any  advice,  as  the  owners  had  their 

lly  work.    Beyond  all  doubt  she  was  in  own  agents  there,    llie  captain,  therefore,  had  no 

;  and  when  she  had  for  the  third  time  put  advice  as  to  the  course  he  ought   to  pursue.    It 

AJgoa  Bay  the  captain  wrote  home  in  July,  appeared  that  there  were  several   courses  open  to 

IS  "  very  doubtful "  as  to  her  hull ;  that  him.     Simon's  Bay,  about  three  days'  voyage  from 

teads  were  gone,  and  that  a  rivethead  had  Algoa  Bay,  is  a  safe  port  of  retreat  at  all  seasons. 

It.    Iron  vessels,  it  should  be  stated,  are  and   the  voyage  there  at  that  time  of  the  year  was 

in  plates,  each  of  which  lap  over  another,  fair  and  favourable ;  a  respectable  shipwright  there 

passing  through  each,  and  fastening  them  told  the  captain  that  he  could  have  the  ship  repaired 

framework,  with  heads  or  "  nuts "  both  there     in    two     or    three    months  —  that    is,    in 

outside.    The  rivet  which  had  dropped  June ;  and  it  appeared  that  if  the  vessel  could  not 

ne  left  a  small  round  hole,  which  let  in  go    there  with  her  own  engines  there  were  steamers 

bat,  though  it  was  under  the  sole-plate  which  could  be  got  to  tow  her  tbes^.    ¥\&x\b&T^ 

he  engines  rest,  that  was  cut  away  and  divers  could  liave  Y>ee\i  ^1  \A  ^iLAXiAXkfe  >^Q!^  ^^u^^ 

ngged  Becurely,  and  no  mincbiof  came  of  bottom.    However,  Yie  ^<dk  hqV   ^X»  ^^^s^  "dssk 


122 


MARITIME  LAW  CASES. 


Nisi  Pbiub.] 


Lindsay  and  otukrs  v,  Leathlbt. 


endearour  to  get  tugs  (being  sure,  he  said,  that  he 
could  not  have  got  them  ;  nor  did  he  wait  for 
advices  from  home,  though  Algoa  Hay  is  only  sixty- 
days*  post  there  and  back),  but  without  any  advice 
so  to  do,  at  once  resolved  to  abandon  the  vessel. 
On  the  3rd  Feb.  he  gave  notice  of  abandonment ;  on 
the  8th  he  advertised  the  ship  for  sale;  and  on 
the  24th  he  sold  the  hull  (the  engines  having 
been  sent  home)  for  200/.  The  purchaser,  it  ap- 
peared, did  not  know  what  to  do  with  her  without 
engines,  and  declared  he  did  not  know  why 
she  should  have  been  abandoned.  He  kept  her 
lying  at  anchor  for  several  months.  He  did  not 
take  possession  till  May.  She  broke  her  cable 
and  drove  on  shore ;  and  then  he  broke  her  up  in 
July  and  sold  her  plates  as  old  iron.  Meanwhile 
the  captain,  in  March,  had  left  for  England,  which 
he  reached  in  May,  when  Mr.  Lindsay,  approving 
his  abandonment  of  the  vessel,  made  a  claim  on  the 
underwriters  for  a  total  loss.  He  and  his  captain 
represented  at  that  time  that  the  hole  was  under  the 
sole-plate  of  the  engine,  and  so  inaccessible  to  repair; 
though  how  the  captain  came  to  represent  this,  or 
why,  even  if  it  was  so,  the  hole  should  have  been 
less  accessible  than  the  former  hole  under  the  sole- 
plate,  did  not  satisfactorily  appear.  If  the  captain 
had  been  called  as  a  witness  at  the  trial,  explanation 
of  these  matters  might  have  been  elicited  in  cross- 
examination  ;  but  when,  after  some  of  the  under- 
writers had  "settled"  the  claim  at  50  per  cent.,  the 
others  refused  to  settle,  the  captain,  said  Mr.  Lindsay, 
returned  to  Algoa  Bay  and  "settled"  there,  and 
there  he  had  since  remained,  not  having  been  called 
as  a  witness  at  the  first  trial  or  the  second.  The 
majority  of  the  imderwriters  refused  to  pay,  upon 
the  ground  that  the  vessel  had  not  been  rightly 
abandoned,  for  that  any  injuries  sustained  by  the 
vessel  through  perils  of  tlie  seas  were  not  fatal  but 
repairable,  even  at  sea. 

The  Soiicitor-  General,  Dowdesicell,  and  Horace  Lloyd 
were  for  the  pit. 

BovilJ^  Q.  C,  Sir   G.  Ilom/man,  }Vatkin  miliams, 
Mangles  and  Norinan,  were  for  the  deft. 

The  facts  and  arguments  arc  fully  stated  and 
reviewed  in  the  summing  up. 

CocKBiTRN  C.J. — There  is  one  point  upon  which 
I  agree  with  the  counsel  on  both  sides,  and  that  is 
the  importance  of  this  case,  on  which  we  have  been 
so  long  engaged.  I  do  not  believe  that  a  more 
important  case  ever  occupied  the  attention  of  a  Lon- 
don jury  since  the  tune  when  first  at  Guildhall  com- 
mercial causes  were  tried,  for  it  involves  a  question 
of  the  deepest  importance,  not  merely  to  the  interests 
of  assurers  and  assured,  but  involving  the  interests 
of  the  whole  of  this  great  maritime  community,  of 
our  mercantile  marine,  and  of  all  merchants  en- 
gaged in  our  extensive  commerce,  the  question  being 
whether,  under  such  circumstances  as  have  been 
stated  in  evidence,  the  master  of  a  merchant  vessel 
may,  without  making  any  effort  or  endeavour  to 
save  her,  without  communicating  with  his  under- 
writers, and  in  the  absence  of  any  immediate  peril 
to  her,  abandon  her,  and  not  only  abandon  her,  but 
sell  her,  and  treat  her  as  absolutely  and  totally  lost. 
Now,  at  the  outset,  let  me  state  the  law  upon  the 
subject.  The  pits,  here  claim  in  respect  of  the 
total  loss  of  the  ship  ;  but  the  ship  when  abandoned 
was  still  a  ship.  She  was  not  on  shore,  nor  wrecked, 
nor  sunk.  She  remained  as  much  a  ship  as  ever  she 
had  been;  and,  that  being  so,  her  owners  cannot 
claim  for  a  constructive  total  loss,  except  under  one 
of  two  conditions — that  the  vessel,  being  unsea- 
worthy,  required  repairs  which  were  either  impos- 
eible  at  the  place  where  she  was,  or  which  would  en- 
tail  upon  them  an  expense  so  heavy  as  to  exceed  the 
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value  of  the  ship  when  repaired.  Now,  the 
the  part  of  the  pits,  here  is  not  tlielatt^(i^ 
native,  but  the  former,  that  the  repurs  were  m^ 
impossible.  If  the  pits,  make  thai  out  tojv 
satisfaction,  then  you  will  have  farther  to  <*«i^ 
whether  the  injuries  arose  from  the  perils  jm^ 
against ;  and  you  will  then  have  to  detai# 
whether  the  abandonment  under  the  circonutov^ 
was  justifiable;  and  next  whether,  even  if  si^ 
sale  was  justifiable  as  under  the  pressure  of 
necessity.  Now  we  start  certainly  with  t  moit 
markable  fact.  Here  is  a  vesseC  valued  ' 
owners  at  13,500/.  for  hull,  and  4,000^  for 
— altogether  17,500/. ;  and  we  have  her  cast 
not  upon  a  barren,  inhospitable  coast,  far 
human  help,  but  while  riding  at  anchor  in 
Bay.  We  have  her  abandon^  there  aodiold 
200/1  That  is  a  fact,  certainly,  which  calls  for 
planation,  and  it  will  be  for  you  to  say  whetbff 
der  the  circumstances  the  explanation  offered 
by  her  owners  is  satisfactory.  But,  certainly,  kii 
a  fact  which  calls  for  rigid  inquiry.  On  the  oM 
hand,  there  is  nothing  to  show  Uiat  this  was  domil 
any  sinister  purpose.  Setting  aside  the  high  chnl 
ter  and  position  of  her  owners,  they  were  net  on 
insured,  and  the  principal  owner  was  under-iniD 
and  wanted  his  vessel  home.  It  cannot  again 
suggested  that  from  any  sinister  or  criminal  moti 
the  captain  would  have  fraudulently  abandoned  t 
vessel.  The  learned  Solicitor-General  made  w 
observations  yesterday  on  the  subject  of  hantl 
It  is  true  that  the  underwriters  insure  the  own 
against  loss  '^  from  barratry  of  the  captain  i 
crew ;"  and  that,  as  barratry  comprehends  U 
thing  that  is  fraudulent  against  the  owner,  orlBi 
generally,  if  the  captain,  in  violation  of  his  # 
does  something  fraudulent  or  illegal,  as  agaiiut 
owners,  which  entails  loss  upon  them,  the  iiMH 
have  to  make  it  good.  But  if  it  could  be  shown  t 
the  captain  fraudulently  abandoned  the  vessd  « 
a  view  to  give  the  owners  the  benefit  of  the 
surancc,  that  would  not  be  barratry  against  «fe 
the  insurers  would  be  held  to  indemnify,  for  it  ii 
in  flexible  axiom  of  law  that  a  man  cannot  takei 
vantage  of  the  fraud  of  his  own  servant  intei 
for  his  benefit.  It  is  not,  however,  necessaiy 
enter  into  that  question,  for  the  pits,  do 
say  that  they  are  entitled  to  recover  upon  t 
ground.  But  the  Solicitor-General  conleni 
that,  if  the  captain  abandoned  the  vessel  fir 
a  desire  to  get  rid  of  his  engagement,  i 
would  be  a  fraud  upon  the  owners,  and  wo 
be  barratry  for  which  they  could  recover  agld 
the  underwriters.  Conceding  that  for  the  preK 
to  be  so,  there  appears  to  be  no  evidence  tl 
in  fact  tlie  master  has  been  g^ulty  of  such  fn 
Still,  it  is  contended,  on  the  part  of  the  del 
that  he,  knowing  it  would  be  for  the  interest 
her  owners  to  abandon,  did  not  show  tl 
energy  and  earnestness  which  he  otherw 
should,  and  it  is  urged  that  he  knew  that  a  Uu 
sum  of  money  was  about  to  be  laid  out  upon  li 
and  doubted  if  she  was  worth  it,  and  that  this  < 
tracted  from  his  anxiety  to  use  all  possible  extftic 
to  save  her.  I  should  deeply  regret  that  anytfai 
said  here  should  be  considered  as  in  any  way : 
fiecting  on  the  character  of  the  captain  as  bavi 
been  wanting  in  honesty  or  a  desire  to  do  his  dt 
to  the  owners.  But,  when  we  are  enquiring  whetl 
he  has  exercised  a  sound  and  honest  judgment  inl 
matter,  it  may  not  be  imimportant  to  see  whether 
has  shrunk  from  meeting  the  difficulties  of  hiipf 
tion,  whether  he  has  displayed  timidity  and  hedtitv 
and  want  of  that  energy  and  courage  which  i 
nerally  distinguish  the  character  <tf  the  nm 
mariners  of  our  country.  Without  impntiog  toh 
the  slightest  dereliction  of  duty  so  xirashiiC 
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did  all  that  a  sense  of  duty  ought  to 
h1  from  him.  Now  there  are  some 
ahle  features  in    this    case— circum- 

eyen  though  there  are  no  grounds  to 
iter  or  improper  motives,  might  well 

suspicions   that  his  conduct  had  not 

The  leak  which  first  caused  the  diffi- 
covered  on  the  27th  Dec.,  and  the  cap- 
B  brought  two  surveyors  on  board 
k  proper  course,  tliough  it  may  be 
ther  it  would  not  have  been  better  to 
connected  with  engineering,  who  could 
at  was  really  the  state  of  the  vessel), 
•mmended  thiat  the  cargo  should  be  rc- 
er  to  see  the  internal  state  of  the  ship, 
time,  it  is  plain  from  the  evidence  that 
»een  found  out  amiss  in  the  ship  except 
t  hull  was,  for  aught  that  then  appeared, 
ver.  The  cargo  began  to  be  removed 
XL,  and   up  to  that  time  ail  that  was 

condition  of  the  vessel  was  that  this 
I  sprung.  Now,  it  is  material  to  see  the 
aptain's  mind  at  that  time  and  what 
conduct  was.    Before  ho  was  aware  of 

amiss  in  the  ship,  on  the  2nd  Jan.,  if 
)f  one  of  the  witnesses  is  true,  he  spoke 
as  condemned ;  and  beyond  all  doubt 
the  3rd,  he  wrote  a  letter  to  his  owners, 
tated  that  he  "feared  the  vessel  must  be 
In  short,  it  is  plain  that  from  the  very 
nt  that  which  was  ever  present  to  his 
vitablc,  and  which  may  possibly  have 
his  energy,  was  the  idea  that  the  ship 
rily  Ix?  condemned.  On  the  3rd  Jan. 
s  to  his  owners.    On  the  4th  he  took  a 

step  and  began  to  disconnect  the  en- 
i  at  that  time  he  had  no  knowledge  that 
Is  were  off  and  knew  of  nothing  but 
jvertheless,  he  began  to  disconnect  the 
which  so  much  of  the  power  of  the 
ed  ;  and  still  further,  if  we  are  to  be- 
ience  of  two  witnesses,  he  took  at  this 
se  unprecedented.  According  to  these 
solicited  two  of  the  crew  to  refuse  to 
eir  voyage.  It  is  true  he  denies  it ;  but 
r  one  of  the  men  that  the  captain  asked 
t.  No  doubt  a  man  who  would  sign 
circumstances  may  not  be  a  reliable 

it  does  not  appear  that  he  had  any 
ist   the  captain,  and  that  is   what  he 

0  has  ever  heard  before  of  a  captain 

1  crew  to  refuse  to  proceed  on  their 
J  score  of  the  vessel  being  unscaworthy  ? 
if  that  were  really  so,  as  if  the  captain 
without  waiting  to  ascertain  the  real 
'acts,  made  up  his  mind  to  have  the 
nned,  and  was  seeking  to  secure  some 
)f  himself  by  obtaining  this  paper  from 
^ell,  that  was  on  the  4th  Jan.,  and  from 

captain  went  on  taking  the  machinery 
he  entries  in  the  log  show  tliat  men 
oyed ;  and  on  the  10th  Jan.,  a  week 
rveyors  on  the  second  survey,  on  the 
tended  that  the  vessel  must  be  hove 
stain  suggested  it.  How  did  he  know 
lave  it  admitted  now  as  a  fact,  that,  so 
le  in  one  of  the  plates  was  concerned, 
e  been  repaired ;  and  the  captain  ad- 
ill  along  be  knew  that  hole  might  be 
he  was  **  fearful  of  other  leaks."  These 
inces  well  worthy  your  consideration 
re  to  determine  whether  the  captain 
>und  judgment  and  pursued  a  proper 
'ou  come  to  the  conclusion  that  he  was 

will  not  be  material  that  he  was  pre- 
er-hasty,  and  that,  instead  of  grappling 
ies,  he  >'ielded  to  them ;  hut  then  these 
$  may  assist  you  in  your  judgment 


as  to  whether  he  was  right.  Well,  on  the  16th 
Jan.  there  was  the  second  survey;  and  before 
that  time  the  captain  had  tried  to  obtain  a  tender  to 
heave  the  vessel  down ;  so  that  he  acted  as  though, 
in  his  mind,  there  was  no  doubt  that  the  vessel  was 
unseaworthy,  and  must  ultimately  be  condemned. 
Now,  the  question  of  abandonment  always  depends 
on  what  a  prudent  owner,  uninsured,  would  have 
done  under  the  circumstances.  If  a  prudent  owner, 
uninsured,  would  have  abandoned  the  ship  under 
such  circumstances,  then  the  abandonment  will 
stand.  Before  you  come  to  that  conclusion  you 
must  consider  the  sta^'e  of  the  vessel  as  she  lay  at 
anchor  on  and  after  the  27th  Dec.  There  are  two 
causes  of  unseaworthiness  alleged — ^flrst,  the  hole 
in  the  plate ;  and  secondly,  the  general  state  of  the 
plates  and  rivets.  It  is  necessary  to  consider  them 
distinctly.  As  regards  the  hole,  no  doubt  it  made 
the  vessel  unscaworthy  until  repaired,  and  it  would 
not  have  been  prudent  or  proper  to  proceed  to  sea 
without  its  being  repaired.  Then  we  come  to  another 
and  more  difficult  question,  as  to  the  state  of  the 
plates  and  rivets.  This  is  material,  not  only  as  to 
unseaworthiness,  but  its  cause ;  and  whether  it  was 
sea  damage,  or  wear  and  tear.  Now,  as  to  the  state 
of  the  plates  and  rivets,  there  is  an  extraordinary- 
contradiction  of  evidence— though,  perhaps,  not  so, 
striking  out  the  witnesses  who  spoke  to  the  state  of 
the  rivets  as  indicating  straining  or  wrenching ;  be- 
cause, so  far  as  I  am  aware,  there  is  only  one  wit- 
ness—-Gilley — who  speaks  to  rivet-heads  as  having 
been  wrenched  off  or  bent.  The  first  survey  states 
nothing  as  to  the  rivets ;  the  second,  on  the  16th 
Jan.,  states  that  Tthe  cargo  and  engines  having  then 
been  taken  out)  tne  surveyors  were  able  to  make  a 
careful  examination  of  the  ship  s  bottom,  and  that, 
from  the  internal  state  of  the  plates  and  rivets,  it 
was  necessary  to  have  the  vessel  hove  down.  They 
speak,  you  see,  only  vaguely  of  the  *^  state  of  the 
rivets,"  and  don't  say  whether  it  arose  from  the 
violence  of  the  sea  or  from  straining.  In  their  evi- 
dence, one  of  them  (Joss)  stated  that  he  found  in  the 
engine-room  rivet-heads  worn  off,  and  several  plates 
also  worn ;  but  he  did  not  observe  that  any  of  the 
rivets  had  started,  and  though  the  hole  was  recent, 
*'  the  state  of  the  rivet-heads  might  have  been  going 
on  for  some  time."  The  other  surveyor  (Salmon)  stated 
that,  in  examining  the  neighbouring  plates,  they 
found  a  great  many  of  the  rivets  started  and  bent. 
He  is  the  first  who  states  that ;  and  it  is  observed 
that  it  was  not  stated  by  him  until  he  came  to 
England,  and  had  found  out  what  would  be  the 
value  of  such  evidence  in  the  case.  There  can  be 
no  doubt  that  if  the  rivets  had  started,  the  platet 
would  be  loose  and  let  in  water.  He  could  not  have 
meant  to  state  that  they  were  so,  and  did  let  in  water, 
or  he  would  surely  have  spoken  positively  of  a  fact 
so  important.  Beyond  all  doubt  some  of  the  rivets 
were  worn  and  corroded;  but  the  question  is  whether 
they  were  "  started."  Such  being  the  evidence  of 
Joss  and  Salmon,  the  evidence  of  the  latter  on  that 
point  is  supported  by  Gilley,  who  says  he  saw  the 
rivet-heads  off  as  if  wrenched  off.  He  and  Salmon 
are  the  only  two  witnesses  in  the  case  who  speak  to 
rivets  being  started,  except  the  captain  himself,  who 
in  his  evidence  states  that  he  saw  some  "  apparently 
started."  His  evidence  goes  further  than  that  of 
the  others,  and  if  you  believe  him  implicitly  as  to 
the  general  condition  of  the  ship,  there  can  be  no 
doubt  as  to  its  general  unseaworthiness,  for  he  says 
that  the  iron  plates  and  rivets  in  the  bottom  were 
injured,  and  some  of  the  rivets  off,  and  some  of  the 
plates  "  apparently  started."  That,  no  doubt,  would 
be  serious,  but  you  see  he  does  not,  as  Salmon  and 
Gilley  do,  speak  of  rivet-heads  being  bent  or 
wrenched  off.  He  only  «ay «  «QnDQ&  q1  \2Bkfe  ^^vaXe^  ^^si^ 
"  apparently  Btart/e^'^  On  liJba  ^^«t  YasA^'^^^^?^ 
the  duet  ofi&oer,  «ay%  no'vJi»3u»'^«»^SJ«•^^*^'^^ 
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rivets  started,  wrenched,  or  bent ;  and  so  says  the 
stoker,  who.  however,  may  not  have  seen  the  enjjine- 
room  when  cleared  of  the  engines.  liut  it  is  Htrange 
that  North  should  liave  faileil  to  scv  all  these 
loose  plates  and  started  rivets.  Joss  does  not  spi'ak 
to  them,  vuu  ol)serve.  And  if  such  was  the  state  of 
the  platet  and  rivets,  it  is  strange  that  it  should 
have  IXH-'u  omitted  fnmi  the  Hurvev ;  and  it  is  re- 

■r        7 

niarkable  that   in  no  letter  to   the  owners  d«x*8  the 
captain  mention  that  the  plates  and  rivets  were  in 
such  a  state.  Yet  he  wrote  on  tlie  lOth  Jan.  as  well 
as  on  the  :3rd,  and  he  had  alreadv  intimatc^l  his  con- 
viction  that  the  i^hip  nmst   be  condemiie<l.     Yet  he 
does  not  say  one  word  as  to  the  state  of  the  plates 
and  rivets,  and  sinraks  only  of  the  hole!     Nay,  fur- 
ther, he  made  a  protest  on  the  2.'>th  Jan.,  and  after- 
wards an  act  of  abandonment;  and  in  neither  did  he 
make  any  mention  of  the  state  of  tlie  plates  and 
rivets.    Then    the    defts.    stronj^ly    contend    that 
tliere  could  have  been  no  straining   in   the    pales 
of  Oct.,  Ix'cause    from    that   time    till   the   vessel 
was  abandone<l   the  ship  was  quite  dry,  except  the 
leak  fnmi  the  hole;  and  there  was  a  jjri^at  deal  of 
endence  to  «how  that  the  plates  could  not  have  been 
wrenche<l   or  hK>8ened   without  the  water  being  let 
in.    lliere  is  one  witness,   and  only  (me,  who  s]K>ke 
to  other  leaks  than  from  the  hole,  and  he  only  in 
cross-examination.    That  was  Salmon,  who,  being 
pressed  as  to  the  causes  of  abandonment,  Haid  at  last 
that  there  were  other  leaks,   having  said   notliing 
about  it  in  liis  examination  in  chief.  But  in  the  log- 
book we  may  naturally  expi.»ct  to  find  reliable  evi- 
dence, and  on  the  27th  Dec,  the  very  day  the  liole 
was  discoverefl  and   stopi>ed.  the  entry  is,  "  In  the 
course  of  half-an-hour  all  quite  tight;  the  pumps 
8ucke<l  out  dry,  and  found  the  vessel  not  making 
water  in  any  other  place."    And  I  have  looked  into 
the  log  from  that  day  to  the  end  without  discover- 
ing any  trace  of  an  excess  of  water  in  the  ship. 
Added  to  whicli,  there  was  a  witness  who  stated 
that  the  vessel  was  dry,  and  required  to  be  pumjK'd 
only  once  a  fortnight.     If  this  l)e  so.  then  it  is  for 
you  to  consider  whether  therc  ccmld  have  been  such 
straining  and   starting  of    the  rivets  as  suj>pos<.*d. 
Wiere  the  plates  have  started  one  exj)eets  to  find 
leaks  ;  and  I  have  l(K)ked  carefully  through  the  log- 
book to  tind  any  traces  of  any  other  leakage  than 
from  the  hole,  and  have  failed  to  do  so.    And  it  is  a 
verv  remarkable  fact  that  if  there  were  other  leaks 
no  mention  is  miule  of  them  or  of  the  places  where 
they  were  found.     It   is   true  that  the  thinl  survey 
siKNiks   i»f  "  ascertained   leaks   in   several   places." 
But  it  is  clear  that  Mr.  Simpson  had  not  ascertaine<l 
them ;  f-ir  he   savs   he  took   the  state  of  the  facts 
(except  as  to  his  own  insiK'ction  of  the  hull),  from 
the  other  survevors.     He  dtx^s  not  mention  them. 
And   it    is   strange   that   if  there  were  other  leaks 
there  should  be  no  mention  of  them  in  the  log-book, 
where  everything  of  the  kind  is  R-eorded,  nor  in  the 
protest,  nor  in  tlie  act  of  abandonment,  nor  in  the 
letters  of  the  captain.     It  is   plain  the  captain  had 
discovered    no  others,  for  in  cross-examination  he 
said,  *'I  knew  the  hole   could  l)e  temporarily   re- 
paired, but  1  was  fearful  of  otliirr  leaks."  He  woubl 
not  have  said  he  was  *•  fearful"  of  other  leaks  if  he 
had  discovered  them.     And  neither  Joss  nor  Gilley 
wiy  a  word  as  to  other  leaks.     Now,   it   is  admitteil 
by   all   the  witnesses  that,  where   there  has  bi-en 
straining  of  the  ship  so  as  to  cause  starting?  of  the 
plates  and  vrenchingof  the  rivets,  water  will  come 
in.    The  pit's,  own   witnesses   said  so.    Thus,  Mr. 
Simpson,  a  trustworthy   witness,  said,  "  Unless  the 
plates   leaked   they    could    not    have    been    nmch 
strained."     So  Mr.  (iilmore, — •'  If  the  plates  were 
wrenched   and    loosened.  I   should  expect  to  find 
}e«kaf:u"    So  Captain   Benson  and  Mr.  Bailey  and 
A£r.  Murdoch  (Inspector  of  Machinery  to  the  \loya\  \ 
-Aar^'J^  and  Captain  CJianipion  and  Captaiu  Ailkewv 


(who  for  years  commanded  an   iron  Bteamer),  and 

Mr.  Grantham,  the  engineer — all  concur  that  if  tfat 

plates  were  started  there  must  be  leakage    T1ien,if 

there  was  no  serious  leakage,  could  there  haTebm 

straining  ?    And  another  argument  against  the  titi 

of  straining  arises  from  the  absence  of  all  other ii> 

dications  of  it.    There  is  a  great   body  of  evidenoi 

to  show  whether  if  there  were  siraining  itwoold 

show  itself  in   the  bottom  or  in  the  upper  irofkb 

Mr.  Bailey  says,  in  l)oth.    There  seems  to  harehea 

no  such    indication    in  the  upper  quarters.  Mr. 

Sim]>son  said  a  steamer  would,  if  riding  atthebowi^ 

strain  at  the  ^*  bits."    So  said  Captain  Bcmoq;  h 

Mr.  Robinson,  surveyor  of  the  Peninsular  Compiny; 

so  Mr.  Cook,  engineer  of  the  K^iyai  Navy ;  so  H& 

Grantham  and  Captain  ^Vitken.  It  is  for  you  to  nj, 

uiK)n  the  evitlence,  whether  you  are  satisfied  tbi 

there  was  a  straining  of  the  steamer  such  as  ▼odd 

cause  the  rivet-heads  to   be  wrenched  andpUM 

loosened.     Supjiose  you  were  so  satisfieil,  then  yoi 

would  have  to  consider  whether  the  unseawortluuii^ 

by  reason  of  the  state  of  the  rivets  and  plates,  wn 

such  as  to  re<[uire  the  vessel  to  be  hove  down.  TWl 

again  depends  ui)on  the  true  state  of  the  vcssd.  B 

there  was  all  this  straining  and  wrenching  of  plitfl 

and  rivets,  it  would,  of  course,  be  proper  to  ha^e  tk 

vessel  examined.    You  must,  I  should  think,  be  silii> 

fii.Hl  that  the  hole  c<mld  have  been  re(>aire«l.    If  thd 

were  all,  there   were  appliances  on  boanl  for  its » 

jMiir — a  forge,  and  iron,  and  three  engineers;  ui 

then?  is  no  doubt  that  it  would  be  rep:drable.   W 

the  state  of  the  rivets  and  plates  would  be  a  diffeMt 

matter,  if  you  were  satisfied  that  the  shipwtsi* 

seaworthy    in    those    resjK'cts.      It    is,    therela% 

extremely  imiK)rtant  to  satisfy  yourselves  on  4< 

l)oint.     And  even  supiwsing  that  the  siate  of  ttl 

plates  and  rivets,  so  far  as  actually  ascertained, «■ 

not  such  as  to  render  the  vessel  unseaworthy,  slil 

you  would  have  to  consider  whether  that,  so  far ■ 

it   was  ascertained,   raisetl  a  reasonable  pretttii|^ 

tion  of  the  existence  of  further   mischief,  sudifl^ 

would  make  it  incumlKMit   upon  the  caittain  not* 

adventure  the  lives  of  his  crew  and  the  safety  rf" 

his  cargo  without  having  the  vessel  examined  1l- 

order  to  ascertain  her  state.    Here,  again,  the  qt*: 

tion  deiKMids  uiM)n  what  you  bi>lieve  to  have  b«* 

the  apiK'an'iices  manifested  in  the  vessel,  priwii 

such  examination.     If  you  think  that,  though  thfll 

was  an  al)>enee  of  leakage  and  other  signs  of  strtii' 

iiig,  yet  that  the  rivets  were  wrenched  and  the  pUWi 

loosened,  then  you  would  not  consider  the  captiil 

would  have  been  justifiwl  in  proceeding  without  Mck 

examination.     On  the  other  hand,  if  you  think  Atf 

there   was   not  such   a  starting  of  the  rivets  si» 

nothing  which   ought  to  have   exciteil    reasonaUs 

apprehensions,  then  there  would  iKMiothingto  jurtify 

abandonment  orn.'<iuirc  further  examination.    I»'o*« 

uiK)ii  that  ])oint  there  is  evidence  on  b<»th  sides  08 

which  you  must  fonn  your  judgment.     But  one  M 

struck  with  this,  that  no  one  seems  to  have  been* 

far  api>rehensive  at  the  time,  either  iwfore  or  after 

the  discovery  of  the  leak,  as  to  take  the  trouble  to 

'iscertain  the  fact  whether  there  was  any  other  lesk* 

and  so  far  as  appears,  the   vessid  remained 

It  is  for  you  to  say  whether  you  think  tbst 

it  was  so  essential  to  submit  the  vessel  toaforthff 

examination  that  the  only  alternative  (if  it  wasio- 

possible)  must  1k»  entire  abandonment.    Thatisthf 

imiH>rtant  question.     It  may  be  that  it  was  desiiaWe; 

but  was  it  so  essential  that,  if  it  was  found  inj* 

jK)ssible,   the  state  of   the  vessel  was  such  thatrt 

must  be   sac riti ceil  ?  That  nmst  dejK'nd  upony^r 

view  of  the  state  of  the  vessel  as  actually  appWH*^ 

and   the  symptoms    presenter!,   and   whether  thfl" 

were  or  were  not  such  as  to  show,  or  to  raise  ft  ^ 

presumption,  that  its  state  was  such  as  to  render 

iwTt\\cT  vixa\\\\xv«kXwTv  *i%^^\vUal,    It  is  not  ervff  W^ 

ieax  \.\iva  mo^  l«X\.  >xvq;i!i  ^^^  tkoA  <j)1  %  twUe  « 


age; 
tight. 
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I  man  which  can  justify  him  in  throwing  away 
tsel ;  you  must  say  whether,  so  far  as  could  be 
tained,  the  state  of  the  vessel  was  such  as  to 
'  l^nend  unseaworthiness,  or  raise  such  a 
inable  presumption  of  it  as  to  render  it  essential 
there  should  be  ^a  further  examination  of  the 
aL  If  so,  what  was  it  the  duty  of  the  captain 
>  ?  It  appears  that  in  Algoa  Bay  there  was  no 
no  dock,  no  means  available  to  heave  the  ship 
D,  and  it  was  said  that  the  vessel  could  not  be 
i  down  there.  That  is  for  you  to  consider.  If 
^nk  that,  considering  the  expense  and  risk,  it 
Id  not  be  desirable,  then  the  question  would  still 
tin  whether  the  only  alternative  was  entire 
idonment.    That  is  the  great  question  for  you. 

great  difiSculty  I  feel  in  the  case  is  that  it 
led  to  be  considered  that  the  only  alternative 
abandonment.  It  was  said  there  was  a  chance 
ising  the  vessel.  But  even  if  so,  was  it  not  worth 
e  to  run  some  risk  to  save  a  vessel  worth 
OOL  ?  The  question  is  whether,  as  there  was  a 
ice  of  saving  her,  and  the  only  alternative  was 
I  abandonment,  the  experiment  ought  not  to  have 
I  tried.  What  right  had  the  captain  to  sacrifice 
Tessel  without  giving  the  imderwriters  the 
on,  at  all  events,  of  trying  to  save  her  ?  The 
on  why  the  law  requires  notice  of  abandonment 
lat  they  may  have  this  option.  And  then,  sup- 
ng  you  think  that  nothing  could  have  been 
e  at  Algoa  Bay,  you  will  have  to  consider 
ther  nothing  could  have  been  done  at  Simon's 
'.    The  startling  fact  is  that  nothing  was  done, 

nothing  was  tried  to  be  done.  Because  a 
tiin  man  wants  3(HX)/.  to  heave  the  vessel  down, 
Aip  is  abandoned.  Hiere  are  two  questions  as 
Ibmi's  Bay — Could  the  vessel  have  been  hove 
IB  and  repaired  there?  and,  if  so,could  she  have 
■  got  there  ?  There  is  much  evidence,  on  both 
%(m  \H)ih  these  points.  There  was  a  ship  there, 
eh  was  finished  in  September.  Simon's  Bay  is 
Rt  which  is  always  s^o  and  secure,  and  it  is  a 
il  depot.  It  is  only  three  days'  voyage  from 
oa  Bay.  It  was  summer,  and  the  wind  was 
Uly  favourable.  Doubtless  there  are  tempests 
that  coast,  but  the  weather  cannot  always  be 
pestuous ;  and  the  captain  could  have  chosen 
own  time  for  the  voyage.  The  difficulty  I  find 
hat  nothing  was  done.    Nothing  was  tried.    It 

said  no  one  suggested  Simon's  Bay.  But 
captain  knew  of  it,  having  been  there  himself ; 
if  you  are  of  opinion  that  the  ship  could  have 
1  got  to  Simon's  Bay  and  could  have  been 
died  there,  and  ought  to  have  been  taken  there, 
the  captain  do  his  duty  to  the  owners  ?  But  sup- 
ng  you  should  be  of  opinion  that  it  was  not 
rticable,  was  the  only  alternative  abandonment  ? 
it  is  the  great  question  for  you.  As  I  said  at  the 
set,  the  question  whether,  so  long  as  a  ship 
tains  a  ship,  the  owner  is  at  liberty  to  abandon 

and  claim  as  for  a  total  loss,  depends  upon 
!ther,  if  he  were  uninsured,  he  would,  in  the 
rcise  of  that  ordinary  prudence  which  men  ought 
)ring  to  the  conduct  of  their  affairs,  have  aban- 
ttd  her.  If  in  that  state  of  things,  if  uninsured, 
would  have  thrown  away  a  ship  worth  14,000/. 
I  taken  200/.  for  it,  and  that  would  have  been  a 
tdent  course  to  pursue — then  the  owners  are 
itled  to  recover.  Or,  again,  if  the  captain,  acting 
behalf  of  uninsured  owners,  and  acting  as  he  did, 
lild  be  justified  in  abandoning,  then  they  arc  en- 
Bd  to  recover.  But  if  an  uninsured  owner,  in  the 
rcise  of  ordinary  prudence,  would  not  have  acted 
le  did,  or  would  not  have  approved  his  so  acting, 
t  they  are  not  entitled  to  recover.  Now  ask  your- 
es,  patting  yourselves  in  the  position  of  unin- 
id  owners,  what  would  you  have  done  under  the 
BtnatanoeB?  Would  you  have  abandoned  the 
d  ?    Mr.  Lmdsajr  Bays  he  should  have  done  bo, 


for  that  he  could  have  done  no  more.  He,  no  doubt, 
believes  so  ;  but  from  long  experience  I  know  that 
the  infirmity  of  hmnan  nature  easily  biasses  men's 
minds  ;  and  the  question  is  not  whether  he  sincerely 
thinks  he  would  have  so  acted,  but  whether  you  are 
satisfied  that  he  would  have  done  so.  The  captain 
admits  that  no  one  advised  him  to  abandon.  Mr. 
Simpson  proposed  to  add  to  his  report  a  recommen- 
dation that  he  should  not  abandon  without  consult- 
ing the  owners.  Unhappily,  Mr.  Salmon  interposed 
and  prevented  that  most  salutary  advice,  which,  had 
it  been  given  and  taken,  would  no  doubt  have  saved 
us  all  this  litigation.  In  the  face  of  such  a  recom- 
mendation the  captain  could  hardly  have  ventured 
to  abandon.  Unfortunately  Mr.  Salmon  interposed 
to  prevent  it,  and  you  will  consider  how  far  that  may 
detract  from  the  value  from  his  evidence.  It  was 
the  most  unfortunate  incident  in  the  history  of  this 
case.  The  captain  had  no  advice  from  any  one  to 
abandon,  and,  though  he  could  have  had  an  answeif 
from  London  in  two  months  or  ten  weeks,  he  did  not 
wait  for  it,  but  proceeded  not  only  to  abandon,  but  to 
sell.  Now,  even  supposing  he  was  justified  in  aban- 
doning, was  he  justified  in  selling?  The  captain  can 
only  sell  subject  to  these  conditions — there  must  be  an 
urgent  necessity ;  and  it  must  be  for  the  interestof  the 
parties.  Where  was  tlie  urgent  necessity  ?  What 
need  of  such  hurry  to  sell  ?  The  ship  lay  at  anchor 
in  the  summer,  and  could  have  lain  there,  and, 
indeed,  did  so  for  some  months.  But  she  was  sold,  and 
for  the  price  of  old  iron.  Suppose  the  captain  had 
waited  an  answer  from  the  underwriters,  would 
they  not  have  made  some  efforts  to  save  a  vessel, 
the  hull  of  which  was  worth  13,000/.  ?  Unless  you 
see  that  the  sale  was  for  the  interest  of  the  parties 
concerned,  and  urgently  necessary,  it  was  not  jus- 
tified. And  if  not,  then,  although  there  might  be 
no  bad  motive,  there  was  no  total  loss.  It  was  not 
enough  that  the  captain  exercises  an  honest  judg- 
ment. He  must  also  exercise  a  sound  judgment. 
Not  that  it  is  required  that  he  should  be  infallible. 
He  may  be  mistaken.  So  might  the  owners  or 
underwriters.  But  the  question  is,  whether,  under 
the  then  existing  circumstances,  his  judgment  was 
fairly  and  reasonably  sound ;  and  whether  men 
exercising  ordinary  prudence  would  have  sold  that 
vessel.  If  not,  then  the  deft,  was  entitled  to  the 
verdict.  It  is  no  doubt  important  that  insurances 
should  be  upheld ;  but  the  whole  system  of  in- 
surances, spreading  over  the  large  sphere  of  our 
commercial  operations,  depends  upon  good  faith. 
And,  as  the  authority  which  the  law  vests  in  the 
captain  of  a  merchant  vessel  is  liable  to  be  abused, 
its  exercise  must  be  held  rigorously  to  those  con- 
ditions which  the  law  prescribes,  and  the  captain 
must  exercise  a  judgment  reasonably  sound  for  the 
interests  of  all  who  are  concerned.  Then,  as  to  the 
other  part  of  the  question — ^whether  the  injuries 
arose  from  sea  damage  or  **  perils  of  the  seas" — the 
theory  suggested  by  the  pits,  of  the  blow  from 
a  piece  of  wreck,  was  negatived  by  some  of 
their  own  witnesses,  while  the  counter  theory  of 
the  underwriters,  that  the  bilge  water  wore  the 
rivets,  was  supported  by  some  of  the  plt.'s  witnesses, 
for  instance,  by  Mr.  Gladstone.  Remember  that  the 
underwriters  do  not  insure  against  all  loss  or  damage, 
but  only  against  perils  of  the  sea,  the  sunken  rock, 
the  dangerous  sand,  the  storm  which  overwhelms, 
and  the  sea  which  swallows  up.  For  these  things 
they  are  liable,  but  not  for  natural  decay  and 
inevitable  wear  and  tear.  All  things  human  wear 
away  with  use  and  time,  and  the  unseaworthiness 
which  entitles  the  owners  to  recover  must  have  been 
caused  by  perils  of  the  sea.  So  much,  then,  upon 
the  question  whether  there  has  been  a  constructive 
total  loss.  Next  as  to  the  <\\xs»V\wv  oi  ^  ^^x^^a^.V«»'^ 
from  perils  of  the  aea,  ox  %e«k  <\».\si«^^.  'V\x.\asA- 
say  says  that  even  il  thete  -ww^  no  ^^xitXroa'CL^^  \ft\a^ 
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low,  and  hit  captain  was  bound  to  hire  taken  some 
of  the  courses  lugpested  to  lave  the  vessel,  he  is 
entitled  to  recover  the  expenses  vhieh  thej'  woitld 
have  entailed,  and  he  ha<  given  you  his  ealimatea 
on  that  head.  I  own  1  doubt  whether,  an  in  fact  he 
did  not  take  an;  of  those  courses,  he  is  entitled  to 
recover  such  expenses — the  expenses  of  measures 
which  he  did  not  take.  But  that  point  of  law  may 
be  Teserved.  Takin);  all  the;  evidence  into  conside- 
nttion,  fou  are  now  to  consider  the  question  thus 
present^  to  you ;  first,  as  to  total  loss,  and  next  as 
to  partial  toes.  The  great  question  is,  whether  the 
captain  did  Ti){hlly  in  abandoning;  this  vessel,  and 
■till  more  in  aellinjt  her  wiihuut  commnnicatinB 
with  her  insurers.  It  is  impossible  to  cxBKet'rate 
the  iraportance  of  the  question,  for  the  reasons  I 
havj  mentioned.  Every  man  who  sends  a  ship  to 
•ea  places  her  in  the  power  of  her  eaptun,  and  the 
captain  is  bound  Co  exercise  a  sound  as  well  aa  an 
honest  jud|;ment.  And  in  this  case,  if  you  do  not 
believe  that  he  did  so  in  abandoning  and  sellirift  the 
■teamer,  jou  cannot  find  for  the  pUs.  for  a  total 
loss.  The  Lord  Chief  Justice,  in  conclusion,  handed 
the  jury  a  written  paper  containing  the  queationa 
for  their  consideration,  which  we  give  with  the 
aiuwen  «o  far  as  they  were  given  : — 

I.  Reference  being  had  to  what  a  prudent  owner 
uninsured  would  have  done,  was  the  daraage  which 
the  ship  had  sustained,  and  the  circumstances  in 
which  she  was  placed,  such  as  to  justify  the  master 
in  abandoning  and  selling  her  ?— No. 

Subordinate  questions  involved  herein  : — 

1.  Wa«  the  ship  anaen worthy  7 
(a).  Aa  to  the  hole  in  plate  f — Yes. 

Si;.  In  other  respects  and  specifically  as  to  plates 
rivets  7— Yea. 
If  Bo:- 

2.  Could  she  have  been  repaired  in  Algoa  Bay  so 
M  to  be  fit  for  Toy^c  to  England  ? 

M.  As  to  the  hole  ?— Yes. 

(b).  If  necessary  as  to  the  rivets? — Very  doubtful. 

3.  If  the  ship  waa  unseaworthy— but  so  far  as  the 
nnseaworChineaa  waa  ascertained,  capable  of  being 
repaired — was  there  a  reasonable  preaumption  of 
tuueaworthiness  in  other  respects,  so  as  to  make  ex- 
ternal examination  of  her  bottom  necessary  ? — Yes. 

1.  If  so,  was  heaving  down  the  proper  course  ? — 
Tea. 

6.  If  BO,  ought  an  attempt  to  have  been  made  to 
heave  the  vessel  down  in  Algoa  Bay  ? — No. 

G.  If  the  ship  could  not  have  been  hove  down  in 
Algoa  Bay,  so  aa  to  be  examined,  and,  if  necessary, 
repaired,  ought  diving  apparatus  to  have  been  tried  ? 

7.  If  the  ship  could  not  be  hove  down  in  Algoa 
Bay,  ought  she  to  have  been  taken  to  Simon's  Bay  ? 
— Not  without  consent  of  owners  and  underwriters. 

Could  she  have  been  hove  down,  and,  if  neces- 
■a^,  repaired  there  ? — Yes. 

Could  ahe  have  been  made  seaworthy  at  Algoa 
B«y  lor  the  voyage  to  Simon's  Bay  ? — Yes. 

Could  ahe  have  been  protected  on  the  voyage  so 
aa  to  provide  for  the  safety  of  the  crew  ?— Yea,  by 

8.  u  all  these  questione  answered  in  favour  of  pit., 

(a)  Was  abandonment  justified? — Na 

(b)  Would  a  prudent  owner  uninsured  have 
abandoned  ? — No. 

9.  Waa  the  sale  justified  m  matter  of  lugent 
necessity ;  from  inability  to  repair  and  proceed  on 
the  voyage ;  and  also  from  the  probabibty  of  still 
further  loss  from  delay  to  the  partie*  interested  ? — 
No. 

Would  the  circumstances  have  properly  admitted 
of  delay  while  the  captain  cammunicat^  with  the 
OBdenrjiten  ?—Yes.  I  ^ 

H  Wu  the  dammge  (a.)  either  to  tbs  {Uto  to\  c 


question,  or  (b)  to  the  other  plates  ud  rtv 
reaait  of  sea  damage?  or  did  eithn  rem 
wear  and  tear  and  corrosion  ?^AnBwa'  Ui 
"From  combined  effects  of  wear  and  tmci 
damage." 

111.  Is  the  amount  paid  into  court,  7  pc 
sufficient  to  make  good  the  partial  loss?  1 
the  injury  actually  found  existing.  3.  At 
expenditure  necessary  for  heaving  down,  eia 
and  if  further  sea  damage  aacertained,  repsL 

If  not,  jury  to  say  how  much  mora  wool 
such  partial  loss. 

When  the  j  uiy  had  retired, 

The  Lord  Chief  Justice  said  there  wai 
opinion,  such  an  entire  absence  of  evid 
justify  the  selling  the  vessel,  that,  in  the  e 
a  verdict  lor  the  pits,  for  a  total  loss,  hi 
reserve  leave  to  the  defts.  to  move  to  revert 
that  points 

Tlie  jury  were  absent  about  two  hours. 

At  a  quarter  to  six  the  jury  came  into  co 
said  that  they  wore  unable  to  agree  on  1 
question,  viz.,  how  much  should  be  paid  by  A 
a  partial  loas  in  addition  to  the  sum  atrea 
into  court  ?  They  stattii  also,  that  they  had 
to  the  fact  that  the  captain  should  not  hav 
donccl  the  vessel  without  communicating  w 
underwriters.  They  had  not,  however, 
specific  answers  to  the  queations  aubinitled  t 
and  the  Chief  Justice  accordingly  request! 
lo  retire  again  In  order  to  give  their  replies  1 
questions,  as  well  as  to  reconsider  the  questii 
amount  the  pits,  were  entitled  lo  for  a  par^ 

At  twenty  minutes  past  six  the  jury  retuR 
Che  learned  Judge  read  out  the  following  qi 
lo  them,  whidi  they  answered : — 

I.  liefcrenco  being  had  to  what  a  pruden 
uninsured  would  have  done,  was  the  damag 
the  ship  auatained,  and  the  clrcu instances  u 
she  was  placed,  auch  as  to  justify  the  mi 
abandoning  or  Bc)ling  her  ? 

Which  is  divided  into  these  subordioab 

1 .  Was  the  ship  unseaworthy : — 

(a)  As  to  the  hole  in  the  plate,  the  jury 

(b)  In  other  respects  and  specifically  as  !• 


)  Aa  to  the  hole, — Yei 


the  rivets, 


doubtful. 

3.  If  the  ahip  was  unseaworthy,  but,  so  lai 
unseaworthiness  was  ascert^ned,  capable  cri 
repaired,  was  there  a  reasonable  presnmpi 
unseaworthiness  in  other  respect*  so  as  to 
external  examination  of  her  bottom  necess 
Very  doubtful. 

4.  If  so,  was  heaving  down  the  proper  con 
Yea. 

6.  If  so,  ought  an  attempt  to  have  been  n 
heave  down  the  vessel  in  Algoa  Bay  7 — No. 

6.  If  the  ship  could  not  have  been  hove  d 
Algoa  Bay,  so  as  to  be  examined,  and,  if  nee 
repaired,  ought  diving  appantua  to  have  beei 
—Yes. 

7.  If  the  ship  could  not  be  hoTe  down  in 
Bay,  ought  she  to  have  been  taken  to  ^moo^ 
—Not  without  assent  of  underwriters  and  ow 

Could  she  have  been  hove  down  and  i 
there?- Yes. 

Could  ahe  have  been  made  laawor^T  $i 
Bay  for  the  voyage  to  Simon's  B»f — Tm. 

Could  she  t^ve  been  protected  im  tfaeni; 
A  provide  for  the  safety  C^  the  cnw  f — 
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these  questions  are  in  favour  of  pit.,  then 
I  the  abandonment  justified  ? — No. 
lid  a  prudent  owner  uninsured  haye  aban- 
io, 

the  sale  justified,  as  matter  of  urgent 
from  inability  to  repair  and  proceed  on 
d  also  from  the  probability  of  still  further 
lelay  ?— No. 

the  circumstances  have  properly  admitted 
bile  the  captain  communicated  with  the 
•rs  ?— Yes. 

the  damage  either  to  the  plate  or  the 
result  of  sea  damage  or  wear  and  tear? — 
I  combined. 

lat  is  the  amount  of  the  average  loss,  if 
Id  be  only  an  average  loss  ? 
this  last  question,  the  jury  could  not 
I  were  again  sent  back.  Before  they 
ired  a  further  discussion  took  place  in 
reen  the  Chief  Justice  and  the  counsel  as 
r  the  parties  could  not  agree  upon  a  sum 
[  upon  as  the  amount  of  the  average. 

-We  are  willing,  as  before,  to  leave  this 
age  stater  to  settle. 

Ucitor- General — We  have  had  an  eight 
,  and  we  wish  to  have  the  amount  found 

*. — We  think  the  amount  had  better  be 
n  average  stater. 

ties  not  agreeing,  the  jury  again  retired, 
their  return  the  parties  again  conferred 
Ml    to    a    final    settlement    of  terms,  so 
-minatc    the   case    without    any    of    the 
law  reserved  being  left  open. 

icitor-  General  said  they  had  agreed  that  a 
Id  be  withdrawn,  and  each  party  pay  his  own 
srs.  Cotterill,  the  solicitors  to  the  uuder- 
rreeing  to  pay  over  to  the  plaintiffs  the 
iOO/.  out  of  the  sum  of  5000/.  paid  into 
he  underwriters,  the  residue  of  that  sum 
over  to  the  underwriters. 

KD  Chief  Justice  observed  that  it  was  a 
arties  had  not  agreed  before. 

-So  we  would,  my  Lord,  but  we  could  not. 
d  we  have  ever  agreed  had  it  not  been  for 
t  of  the  jury,  so  far  as  it  was  given.  And 
«  settlement  has  saved  a  long  litigation, 
inding  in  the  H.  of  L. 

moment  the  settlement  was  agreed  to  the 
ready  to  deliver  their  verdict,  which  it  was 
d  would  have  been  for  2500^,  including  the 
into  court  on  all  the  policies. 


ADTWTRATiTY  C0X7BT. 

(IRELAND.) 
I  hj  William  Chaxnet,  Esq.,  Barrister-at-Law. 


The  MARTANNE.(a) 

ahoage — Special  agreement  as  to  seamen*a  ser- 
'Xtto  as  to  masters*  services — The  Merchant 
7  Act  (17  ^  18  Vict,  c.  104),  «.  182. 

reements  with  the  owners  hy  the  masters  of  a 
mtr  as  to  a  percentage  on  the  earnings  of  the 
by  seamen  as  to  increased  wageSy  for  foregoing 
w  for  salvage,  wiU  not  he  upheld  hy  the  Court 
hraagy  as  heing  repugnant  to  general  principle 
udidal  to  the  public  interest,  and  as  the  effect 
agreements  would  he  to  take  away  from  the 
abxm  the  motives  to  aU  enterprise  and  energy. 

HS^  tn  which  the  derelict  harque  and  cargo 
\s^FinBtb0jHMAiH!i^bypenniatiaa. 


which  sold  for  2700^  was  saved  from  total  tkstruction, 
hut  saved  without  risk  to  life  or  Umb,  the  Court  con- 
sidering it  a  case  of  meritorious  salvage^  although  not 
of  Jirst-class  merit,  awarded  to  the  salvors  the  sum  of 
lOSOL,  or  "  two-Jifths"  of  the  value. 

The  Court,  in  distributing  a  sum  awarded  for  salvage,  wiU 
award  very  liberal  remuneration  to  a  steam-vessel 
specially  built  for  and  devoted  to  salvage  services,  in- 
asmuch  as  she  is  not  emphued  in  general  trade  for  the 
conveyance  of  goods  and  passengers,  and  depends 
entirely  on  her  chances  for  public  encouragement  and 
support. 

This  was  a  cause  of  derelict  salvage,  instituted  by 
the  new  Steam  Tug  Company  (Limited),  on  bdialf  of 
themselves  as  owners  of  the  steam-tug  Resolute,  374 
tons  burden,  and  200  horse  power,  and  on  behalf  of 
the  master  and  crew  against  the  barque  Maryanne, 
of  Falmouth,  796  tons  burden,  and  cargo,  for  sal- 
vage services  rendered  by  their  tug,  who  found  her 
derelict  in  the  Atlantic  Ocean,  and  brought  her  and 
her  cargo  safely  into  the  harbour  of  Cork.  The 
property  had  become  vested  by  operation  of  law  in 
the  Alliance  Marine  Insurance  Company,  as  under- 
writers on  ship  and  freight,  and  in  the  Glasgow 
Underwriters,  and  Underwriters'  Association  of 
Dublin,  as  the  underwriters  on  cargo.  The  case  had 
been  closed  at  both  sides  and  stood  for  judgment. 
But  an  application  was  by  permission  specially 
made  in  support  of  the  claims  of  the  master  and 
crew  of  the  steam-tug  to  be  considered  entitled  to  a 
salvage  reward,  notwithstanding  the  evidence  in  Uie 
cause,  that  the  crew,  by  a  special  agreement  as  to 
the  amount  of  their  wages,  and  tJie  master,  by 
another  special  agreement  on  his  part,  to  a  certain 
percentage  on  the  earnings  of  the  steam-tug,  had 
bound  themselves  to  forego  all  salvage  claims. 

Drs.  Townsend  and  Chatterton,  Q.C.,  and  WilUam 
O'Brien,  for  the  promovents. 

Dr.  Gibbon  for  the  derelict ;  and  Dr.  Ebrington  for 
the  master  and  crew. 

Kellt,  J. — The  Court  of  Admiralty  in  cases  of 
salvage,  has  uniformly  refused  to  admit  such  agree- 
ments as  are  here  relied  on  as  barring  the  rights  of 
the  master  or  seamen  to  salvage,  and  held  that  it 
would  be  repugnant  to  general  principle,  and  jneja- 
dicial  to  the  public  interest,  if  such  a  proposition 
could  be  legally  maintained  in  cases  of  that  descrip- 
tion, as  the  effect  of  it  would  be  to  take  away  from 
actual  salvors  the  motives  to  all  enterprise  ajod 
energy.  The  case  of  masters  of  vessels  is  still  under 
the  protection  of  these  equitable  decisions ;  that  of 
the  seamen,  however,  has  since  obtained  an  additional 
guarantee,  as  by  the  Merchant  Shipping  Act,  sect. 
182,  it  was  expressly  enacted  that  every  stipulation 
on  the  part  of  a  seaman  to  abandon  any  right  he 
might  have  in  the  nature  of  salvage  shall  be  wholly 
inoperative.  Their  claim  in  the  present  case  must 
be  therefore  admitted.  This  is,  confessedly,  a  case 
of  salvage  rendered  to  the  barque  Maryanne  and  her 
cargo,  found  abandoned  at  sea,  and  brought  to  port 
in  safety  by  the  salvors.  The  Resolute,  a  steam-tug, 
and  her  crew,  who  performed  the  service,  are  the 
property  and  in  the  employment  of  a  company  in 
Liverpool,  who,  seeking  a  new  field  of  enterprise, 
have  embarked  capital  to  a  large  amount  in  building 
and  equipping  this  and  other  vessels  of  a  similai^ 
description,  for  the  purpose  of  towing  large  vessels 
many  miles  out  to  or  in  from  sea,  and  with  the 
still  more  laudable  purpose  of  going  out  to  search 
for  wrecks  and  vessels  in  order  to  bring  them  into 
port.  The  steam-tug  which  in  the  present  case  haa 
performed  this  latter  office  is  stated  in  the  evidence 
to  be  374  tons  buxtheii,  «sid.  «a  i^XXe^  ^^  ^w^^  ^%- 
connecting  engines  ot  ^tfiO  Ytfswfc-v^^^^  ^'^  twfiac? 
effectiTe  to   500  busttfe-v^'irot,  ^^  Xw^  ^^UiiKosX 
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vn^iiics  to  work  her  windlass,  with  tho  wliolo  of  her 
deck  uft  left  nlto^^ether  clear  for  the  oiKTntions  of 
her  towajG^^  and  furnished  with  Manilla  haws<.'r8  of 
superior  fitren;;th  and  manufacture,  and  cost  a  sum 
of  liJ.<KN»/.  Si*ekln;;  neither  for  freijrht  or  ]mis- 
senjrers,  and  derounl  exclusively  t«  the  useful  i)ur- 
IMKses  for  which  she  had  been  sti  skilfully  and 
powerfully  constructed,  this  tu^,  having;  coahtl  and 
victualled  at  ('ork.  sailed  fnim  thiit  port  on  the  7th 
Jan.  last  into  the  Atlantic  in  search  of  derelicts,  her 
orders  from  Liveri>ool  havinj;  U.vn  to  that  efiFect. 
Ik'atin;^  ahout  without  success  until  the  lUh.  she 
spoke  a  scluHiner,  who  inforineil  her  that  a  vessel 
without  sails  had  lH.»cn  seen  hy  her  to  the  south- 
west. The  tujr,  alterin]kj[  her  course  acrordinj^ly,  at 
length,  after  the  lapse  of  two  days  nu»re,  sijriited 
the  vessel  on  the  morning  of  the  11th,  about 
twenty  miles  ofif,  one  jwint  on  her  port  how.  On 
coming  up  the  Uhister  of  the  tug  boankMl  her,  and 
found  her  to  Ik*  the  MaiyaNue,  a  tine  bar(|ue,  7M 
tons,  timlKT  laden,  and  totally  abandomMl.  She  was 
sunk  to  the  water's  edge,  her  main  deck,  with  most  of 
her  upper  beams,  broken,  her  bulwarks  amid.'«hips  and 
stanchions  waslutl  away,  her  rudder  gone,  hermajfts, 
rigging  and  spars  all  standing,  but  the  sails  blown 
awav  f n)m  her  vanls.  her  chain  cables  on  Iward,  hut 
foul  and  in  ccmfusion,  and  her  papiTs,  instruments 
and  valuables  taken  awav.  She  was  full  of  water, 
the  8<.*a  rolling  over  her  deck,  and  her  cargo  of 
timber,  which  was  full  to  the  deck,  was  kept  down 
alone  by  a  few  iK'ams  wliich  were  still  unbroken, 
an<l  which  barely  held  the  ship  together.  There 
was  neither  binnacle,  wheel,  nor  cabin  furniture. 
The  master  oniered  the  engines  of  the  steam-tug  to 
be  disconnected,  and  the  tug  to  be  brought  to  the 
8tarl)oard  bow  of  the  derelict,  a  hawser  was  hove 
in  by  means  of  a  hauling  line,  and  made  fast  refund 
the  foremast,  there  being  appn>hension  that  if  it  had 
been  made  fast  round  the  windlass  the  strain  would 
have  pulle<l  the  bows  out  of  her.  The  derelict  being 
thus  8ecure<l,  the  master  returned  to  the  tug  and 
the  towage  began,  it  being  then  about  midtlay  of  tJie 
11th  Jan.,  and  the  distance  to  Cork  harbour,  which 
he  was  anxious  to  make,  alxmt  32.')  miles.  The 
hawser  parted  near  midnight,  but  being  made  fast 
next  morning  by  a  shackle  to  a  chain  cable  of  the 
derelict,  the  service  was  carried  on  without  inter- 
ruption, day  and  night,  until  the  evening  of  the 
15th,  when  the  harbour  was  reached.  an»i  on  the 
next  day  she  was  bnmght  up  and  anchore<l  in  safety 
in  tho  upix?r  part  of  the  harbour.  It  was  then 
ascertained  that  the  Man/anne  had  sailed  from 
Quebec  on  the  13th  Nov.  previous  with  a  cargo  of 
timber,  I>ound  for  Grangemouth ;  but  having  met 
with  storms  and  been  disabled  by  the  disasters  which 
cnsuetl,  her  master  and  crew,  on  the  11th  Dec,  took 
to  their  Iniats,  and  abandoning  her  to  her  fate, 
arrived  themselves  safely  in  Cork,  fn)m  which  they 
aftemards  departed  on  other  ventures — and  she 
meanwhile  floating  about  (her cargo  being  a  buoyant 
one),  was  ultimately  found  by  the  salvors  in  this 
case,  on  the  11th  Jan.,  a  complete  wn^ck,  just  two 
months  after  her  leaving  her  port  of  deiMirture.  It 
appeared  in  the  evidence  in  another  branch  of  this 
case  that  the  several  insurances  which  had  been 
eflFectetl  on  ship,  cargo  and  vessel  luid  been  paid  by 
the  several  unclerwriters  concerned,  as  in  a  case  t»f 
total  abandonment,  and  that  thus  acquiring  their 
interest,  these  parties  now  are  defending  this  suit — 
a  suit  instituted  on  the  part  of  the  salvors  in  order 
to  be  awanled  remuneration  for  their  services.  It 
is  to  be  observe*!  that  a  necessity  having  arisen  to 
sell  the  ship  and  cargo,  in  ortler  to  ascertain  their 
actual  value,  that  has  been  done,  and  the  net 
amount  of  sales  now  lodged  in  court  abiding  the 
decision  in  the  case,  is  a  sum  of  27(K)/.  It  is  con- 
cedeil  that  the  property  which  realised  this  sum 
wag  derelict,  and  was  paid  for  by  the  underwnUiW 


as  for  a  total  loss  ;  and  it  if  alM>  concede  that  hot 
for  the  salvors  it  would  have  been  a  total  loM  te 
ever.    The  g<.>neral  rule  of  the  court  of  awanfiif 
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to  salvors  in  such  cases  a  proportion  varjinf^ 
one-third  to  one-half  of  the  value  of  tho-  propHlf 
is  apiH.aled  to.  the  right  of  the  court,  however,  11 
l)cnd  that  rule  so  as  to  meet  the  vari<»usdegM 
of  merit  in   each  case,    bcin^   admitted  bj  baft 
sides.       Under    such    circumstances,    it   is  ri^ 
to  observe  that  this  was  a  perfectly  volunUur  Mfj 
vice  ;  that  it  was  one  also  predetermined  upuD  llf 
steam-tug  of  most  superior  build  and  equi 
constructtil  for  such  occasions  altogether, 
crew  engageil  and  [Niid  and  victualled  for  the  e: 
jiiurpi^e,  who  cruisiMl  during  a  course  of  ten  dsji 
the  Wi*siern  Atlantic,  in  a  north  latitude  of  49 
'22  min..  in  the  month  of  January,  at  a  distance 
land  lK.'twuen  three  and  four  hundretl  miles,  and 
cecnktl  after  a  continuous  labour  hy  towage  fcvM 
days  and  nights  unceasingly  in  bringing  intosbV' 
hour  of  safety  a  vessel  of  d'ouhle  her  own  burtlK% 
and  with  a  water-soaked  cargo,  although  of  gittt 
value.     It  is  right  also  to  observe  that  tiiiswasdooi 
notwithstanding  the  impediment  arising  to  tbettf*' 
ing  vessel  by  the  derelict  Iwing  without  a  ruiMer.ni 
that  thereby  she  escaiKr<l  the  heavy  gale  which  oa* 
menced  to  blow  the  very  evening  she  entered  iki 
port,  and  whicli,  had   she   encuuntennl  six  bon 
earlier  out  at  sea,  must  have  caused  her  destroctki^ 
ke])t  together  as  she  was  by  a  few  beams  onljr,  ui 
with  nearly  3()()  tons  of  weighty  bidlast  in  herhoNL 
Again,  on  the  other  hand,  it  must  Ik*  borne  in  rati. 
that,  whilst  the  8er\'ice  was  l)cing  performed,  it 
weather  was  moderate,  the  sea  flowing  in  alongfvA 
no  risk  to  life  or  limb,  tho  steam-tug's  men  on  \Kti 
their  own  vessel  every  night  as  usual,  the  dajitf] 
actual  labour  four  only,  and  the  distance  setoA . 
travelled  less  than  4<K)  miles.    With  these  viewi« ; 
counter-views,  the  court  is  of  opinion  thatthestlnf^ 
although  decidedly  not  of  the  first  class  of  meri^ii 
nevertheless  meritorious,  and  considers  it  just  Mii 
I)arties  to  award  two-fifths  of  the  value — being  " 
sum  of   loso/.— ras  remuneration  to    the   sal' 
The  question  of  the  distribution  of  this  sum  1*1^ 
to  l)e  determined,  and  here  the  peculiar  circumstMM 
of  this  case  l>ec(mie  as  prominent  as  they  are  DM 
In  the  earh'  history  of  salvage  the  exertions  of  W 
salvor,  as  they  constituted  almost  the  entire  serr^ 
so  they  monojwlised  the  entire  reward.     Prcsen^^ 
as  skill  in  navigating  and  using  boats,  as  wefltf 
damage  incurrwl  in  the  use  of  them,  by  degrees  fl^ 
forward  their  claims  for  a  share,  courts  of  salvi^ 
began  to  consider  them  as  in  some,  but  in  a  Tfiy 
minute    degree,   entitled.      Then,   and    lately  too^ 
came  the  stage,  when  a  learned  judge  said:  "Well 
know  that  formerly  claims  of  owners  of  vessels  • 
]mrticipiite  in  salvage  did  not  receive  very  f*TO^^ 
able  attention ;   but  since  then  things  are  naA 
changed — steamers  are    able   to  render  importasl 
salvage   services,  in  which   the  ship  herself  is  th 
chief  agent,   and  I,  therefore,  have  de[>arted  froo 
the  fonner  practice,  and  given  a<Iequate  rewarfi 
to  the  owners  of  such  vessels."    This  court  msyt 
using  these  expressions,  say  with  reference  to  the 
present  case,  "things  have    much  changed  rfn* 
then  ;"  for  this  is  not  the  case  of  a  steami-vcssel  em- 
ployed on   owner's  business  with   freight  or  pas- 
sengers, risking  the  market  for  that  freight,  ortkB 
insurance  on  that  voyage,  should  the  master  at  \o> 
own  ivril  deviate  to  help  a  vessel  in  distresSi  and 
that,  too,   but  half  provided  for  the  purpose  ;brt 
the   ctise    of    a    steam-tug,    built    and    equiffl^ 
in  all  points  for  such  a  purpose,  and  for  nottUBR 
else — that    her   market,  that   her  insurance^  that 
her  voyage,  that  the  end   and   aim  of  her  whok 
adventure,   and   of  her  owner's  enterprise,  is  ^ 
icwvlvit  s?vlvav:.e  scr\-iccs.    Under  such  dicumstantt* 
lYve  ^X^;xxi\-\.\x%  \>^^m^  \tf3iVi  >d[tfi  <:3Bda£  actor  odITi 
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M,u  to  Dtilit}-,  almoat  the  eicluuTa  one.  The 
■v,  for  the  fine  time,nnk  only  in  the  auboidinrnte 
IpCf;  It  become*  then  Ihe  dutj  of  this  court,  aa 
lib  CMe  referred  to,  to  depart  from  tho  former 
"    .  a  take  care  that  the  rewanis  given  to 

pMnicn  of  Mch  •  veaael  be  adequate.  The  court 
.  awarded,  apportions  to 
.  ,  !  sum  ofaOOi;  the  re- 
c  it  dtrtribniM  a«  follow*  amongst  th«  maater, 
a,  and  crew,  coQiideting  it  right,  howerer,  to 
K  that  although  their  conduct  was  negatively 
t,  tb<7  during  the  progiesi  of  their  terricc  by 
— la  exhibited  tliat  aluU  and  adroitneia  which 
t  them,  and  also  called  for  under 
I :— To  the  raa»»er,  SO/. ;  chief 
',  70L :  chief  mate,  SOL ;  second  engineer, 
[;  Morria,  a  aeaman,  who  showed  most  zesl,  12/. ; 
I  aeamen,  8/.  each,  10/.;  five  firemen,  8/.  eacli, 
K;  boy,  U  ;  total,  380/.    The  ulvort  are  to  have 

hoctor  for  the  promovents,  Hcaa^ioa. 
Ptoctor  for  the  impngnant,  WLouglJin. 

THS  pAtSIOTTO.  (o) 
^•fs*  —  Afaltriah  —  Krltlt-moittf—  CoadiKt-nnmry — 

NtK  hiring — CotU. 
fiat  Kuiim  njn   wliip'i  artiria  for  a  mrififd  srr- 
*tK,  ami  by'ort  Ihe  vugafft  htu  coarludf/t,  Ihf.  eaptain 

rm  to  gict  one  or  »m  of  Ihem  incrtaiiai  icayei, 
Cotirl  wili  not  bind  tie  owneri  bg  lucti  an  agret- 
•  9mt !  and  kiU  oalg  maix  I'te  decree  fur  tlie  avge* 
J^tftr/g  pafubU  inufer  tkt  ihip'i  arliclei. 
Pb  (Wl  irill  avard  ttltU-moiiei/  and  eotU  to  ]iel!- 
>'4bm  duimitg  for  tliogei,  and  ubtlaiitiatillg  their 
daw.-  bui  will  not  give  conducl-KOnrf  in  ih  cait  of 
aAitiii  rtyittered  thip. 
I  Aertt  for  materiali  wiU  ht  niade  <m  fundi,  in 
9i^t  rra/iaeit  bif  the  safe  of  the  thip^  but  the  pt^y- 
^mt  MM  be  puitne  to  the  chiuu  of  the  teanien  for 

Iha  iraa  aioit  for  wages  and  materials.  The  peti- 
M  dMming  wages  was  filed  by  Guiseppc  Qiacomo, 
t  Karter,  Eagene  Mattia,  the  mate,  and  nine  sca- 
to,  tbe  crew  of  the  Maltese  brigantine,  Palriolln, 
■taut  her  on  the  proceeds  of  her  sole,  410/.,  then 
eourt,  to  recover  wages  dnc  to  them  for  their 
ivice*  on  lioard  of  her.  Their  joint  claimi 
■eontcd  to  a  sum  of  2T6/.  U.  id.,  besides  eonduct- 
Mpy.  kettle-money  and  costs.  By  the  ship's 
tides  it  appcaml  that  this  vessel,  S1i>  tons  burden, 
e  ptoperty  cf  Vincenzo  Caprista,  of  Cospicua,  in 
t  lalaiid  of  MalU,  had  been  bound  on  a  voyage 
^  CoTi«taatinoplc  to  any  ports  in  the  United 
Bgdom  or  eiiDtinent  of  Kurope,  calling  at  a  port, 
Kqnired,  tor  orders  ;  from  thence  to  any  port  in 
t  Mediterranean ;  voyage  not  to  exceed  ten 
«tbs.  ifhe  sailed  with  a  cargn  of  corn  on  the 
ft  Sept.,  arriving  at  Cork,  which  wiu  sub- 
IMFntly  niranged  to  be  the  port  of  discharge,  on 
t  3)!th  March  following — last  March,  During 
It  voyage  ib?  had  been  obliged  lo  raise  mon^  on 
ttotnrv  at  Constantinople,  at  Valetti  and-Cagfiari. 
io-  discharging  her  cargo  and  waiting  further 
Ins  at  Cork,  whilst  lying  there  she  had  been 
N*ted  and  sued  by  the  holders  of  the  last 
ttocnry  boodl,  who  had  in  consequence  obtained 
e  decMG  of  tile  court  against  her  for  its  amount, 
or.  ID*,  id,  under  which  decree  the  vessel  had 
M  sold,  the  jrodace  of  that  sale  being  then  in  the 
llatiy,  and  nat  yet  applied.  It  was  afcainst  that 
m  tbo  maater  and  crew  now  claimed  payment 
their  wages,  as  having  a  lien  antecedent 
'"    "*' —    ' """      Upon    tho    part    of    the 
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mate  and  three  of  the  seamen  llieic  was  a  claim 
also  for  extra  wages  from  the  Snd  Nov.,  the  day  the 
vessel  left  Malta.  Aa  it  appeared  (mm  indorse- 
ments on  the  articles  tlie  mate  bad  been  re- 
engsged  that  day  at  a  higher  rate  of  wages,  oitd 
the  three  seamen  rated  also  at  increased  payments. 
The  pelilioii  for  materials  was  Hied  by  John 
Christie,  James  Harris,  and  John  Eccles,  of  Ihe 
connty  and  dly  of  Cork,  who  had  supplied  storoa 
of  various  kinds  for  the  fitting  out  of  the  vessel, 
and  meat  and  provisioiiB  for  her  crew  when  on 
board,  during  the  months  of  April,  May  and  June. 
Tho  caae  was,  by  consent,  heard  viva  voce. 

Dr.  KlringioH  appeared  for  the  master  and  sea- 
men ;  and  I>r.  Towtutitd  for  the  other  petitiaucTs. 
Tbe  owners  ilid  not  appear  by  an  advocate. 

Kki.lt,  J. — The  petition  of  the  material-nKD 
must  be  pronounced  for,  to  the  amoant  of 
UL  17>.  8(/.,  Iiut  all  further  directions  aa  to  iu  pM*- 
ment  must,  for  the  present,  be  deferred,  until  tbe 
exact  amount  of  the  fimd«.  subject  to  the  dispoaal 
of  the  court,  be  ascertained,  and  tbe  prior  charges 
also  satisfied.  The  petitiun  fur  wages,  which  stands 
on  •  different  footing,  hb  beingt  a  lien  antecedent  to 
all  otherK.  is  now  to  be  considereil.  The  court  is 
satisfied  that  the  hiring  and  services  of  the  muter 
and  crew  of  this  vessel  have  been  well  proved,  and 
no  evidence  has  been  offered  in  disproof.  Had  the 
petition  merely  prayed  fur  payment,  in  accordance 
with  the  MtiptUated  hiring,  the  decree  of  Uic  court 
sbontd  go  as  of  course.  That  is  not  the  caae, 
however,  as  the  mate  and  three  of  the  petittoaen 
claim  beyond  that  stipulated  hiring.  Tbe  allega- 
tion on  their  part  is,  that  when  the  vessel  was, 
during  the  course  of  her  voyage,  lying  in  Malta 
Harbour  on  the  31st  Oct.  last,  the  mate  wan  re- 
engaged for  the  remainder  of  the  voyage  at  a  rate 
of  wagea  much  higher  than  that  for  which  he  had 
hired  at  the  beginning  of  it,  and  tli.it  the  master  had 
consented  to  increase  tbe  wages  of  Sagelari,  Kspoiito 
and  I'ossich.  the  other  three  claimants  under  tbia 
petition.  Now,  a  claim  of  this  nature,  being  in 
derogation  of  the  original  contract,  requires  to  be 
examined  into  with  scrupulous  attention,  as  the 
circumstances  of  it  must  indeed  be  very  eiLceptional 
to  take  it  out  of  what  ha<i  been  and  is  tbe  declared 
law,  both  of  the  Court  of  Admiralty  and  the  com- 
mon law  courts.  The  ship's  articles  have  an  indorse- 
ment signed  by  tbe  asFiMant-superintendent  of  tho 
port,  at  Malta,  tliat  Mattia,  the  mate,  had  been 
discharged,  and  afterwards  engaged  upon  the  terms 
mentioned  in  the  articles;  but  the  court  in  looking 
at  these  tcmiH  ttndit  (hem  identical  with  those  of  the 
original  hiring.  1'bat  indorsement  then  docs  not 
support  his  claim.  The  master'H  evidence  is  next 
ai^)calcd  to,  and  that  evidence  is.  tlwt  the  mate  waa 
not  dischargeil,  but  reinstated  at  a  salary  of  H.  4*. 
per  mnnih,  instead  of  •)/.  12«..  the  original  hiring. 
Upon  this  admitte<l  fact,  namely,  that  the  mate  waa 
not  diBcharge<l  before  the  fresh  contract,  the  court 
will  guide  itself  by  the  settled  law.  In  Horn*  v. 
Carter,  3  EH.  A  Bl.  TJIfl,  where  a  pit.  under  such  dr- 
cumslances  was  noniiuitcd.  Lonl  Campbell,  C  J.,  waa 
of  opinion  ■■  that  the  nonsuit  was  proper,  and  ought 
not  to  be  disturbed.  Had  tlic  pit.  (he  said) 
been  relieved  from  (lie  obligation  which  he  had 
contracted  towards  the  ahipowner>,  he  ntiglit  have 
entered  into  afresh  contrnct.nnd  under  sonKi  circum- 
stances the  captain  might  have  had  authority  to  lund 
the  owner?  by  entering  into  a  fresh  agreement  on 
their  belinif  with  him.  Hod  theiv,  for  instance, 
been  nn  entire  clmngi!  of  the  voyage,  it  might  have 
been  so,  but  here  thttc  were  no  circumstances  of 
that  kind.  Tlie  i-oj-kbc  tenuMwd  ttit  traoK  ^w 
which  the  iwen  had  stu^pcA.  "C^ictfe  ^«»  ™>  •s™>- 
8id«nitioa  fw  a  v<c<»)UM  W  ftia  ^X^  m*-  **  'a.-swia. 
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had  no  anthoritir  to  bind  the  owner*."  He  then 
concluded  with  wyiuR;  "It  would  be  mo«t  mU- 
chicvous  to  commerce  if  it  were  luppoaed  that 
captaini  had  power  under  such  drcumatancea  to 
iAad  their  owners  by  a  promiso  to  p^  more  than  wai 
agreed  for."  Crompton,  J.  addi :  "  I  ahould  be  veiy 
sorry  to  let  it  be  supposed  that  there  wm  the  leait 
doubt  in  thia  caae."  Tbe  niate'i  claim  for  additional 
wage*  muat  Uieiefore  fail  The  eridence  a*  to  the 
elaun  of  the  three  aeamen  calls  for  a  decision  upon  a 
different  principle.  The  indoraemeat  on  the  article* 
states  that  the  increase  of  wage*  to  them  was  by 
consent  of  the  master ;  but  tbe  master's  testimony 
is,  "that  they  would  not  sail  otherwise — that  they 
were  imprisoned  at  first  for  refusing  to  go,  and  that 
then  they  consented  when  pnt  on  tbe  increased  rate." 
Now  all  the  reasoning  in  the  case  jiut  cited  applies 
to  this  claim  also;  moreover,  there  is  here  strong 
evidence  that  what  i«  called  in  the  indorsement  on 
the  articles  "  a  consent"  was  a  consent  under  com- 
pulsion— the  master  thinking  it  a  wiser  choice  of 
evils  to  comply  with  the  demand  of  the«e  men  for 
higher  wages  than  to  hire  others  at  a  higher  rate  or  tu 
Mil  away  shorthanded.  In  TTu-  Araminla,  IS  Jur.  793, 
the  learned  judge  of  the  Court  of  Admiralty  of  Kng- 
land,  when  similar  circumstance*  were  under  hi* 
consideration,  said :  "IslroDglyiDdinetolheopnion 
that  if  there  were  a  contract  for  any  award  be- 
yond the  wages  stipulated  for  in  the  mariners' 
(Kmtract,  it  would  not  matter  whether  the  contract 
were  compulsory  or  voluntarily,  it  would  in  «ther 
case  be  iliegaJ,  and  such  was  the  effect  of  all  the 
case*."  Upon  all  these  authoritiet,  then,  the  Court 
considers  the  contracts,  upon  which  the  claim  for 
extra  wages  are  founded,  to  be  illegal,  and  pro- 
nounces against  them.  The  wages  due,  and  to  lie 
allowed  by  the  couiT,  must  be  calculated  in  accord- 
ance with  the  several  rates  stipulated  for  in  the 
■hip's  articles.  For  the  several  sums  when  so  com- 
puted, together  with  kettle-money  and  costs,  the 
petitioners  shall  hare  their  decree ;  bat  the  court 
refuses  conduct-money,  this  being  the  case  of  a 
British  registered  ship.  The  decree  was  accordingly 
entered  for  liSOiL  I9s.  Cd. 

Proctor  for  the  owners,  Taylor. 

Proctor  for  the  seamen,  Dornn. 

Proctor  for  the  interveaieute,  Bamtrtim,  Q.I'. 


The  Skiufbosb.  (a) 
CoUUion — Lighti  andlook-oiU — The  Merchant  Rkipijiag 

Att  C17  j-  18  Vict,  c  104),  I.  296— tiuig. 
In  a  tail  nf  cnUiaion,  whertlhe  impuyncaitt  plead  that  it 
mat  aaied  bs    moni    of  prmtr  lights  on  board  Iht 
prvmovtnt  vetiti  and  thia  plea  it  positively  denied, 
the  mart  mill  careJuBv   examine    tht   attire    of  the 
evidence,  and  decide   the  ipieitioa    upm   the   general 
atearacy  and  tnutworlhiaesi  of  the  respective  wit- 
Where  there  is  the  ruib  of  a  eoBiiion,  if  Imo  vtmels 
eontimie  on  their  respective  courses  tohen  Jirst  seen, 
both  vesselt  are  Imad  to  pari  hdm  under  the  pro- 
msians  of  the  Merchant  Shipping  Act    (17    j"  18 
Vict.  c.  KM),    s.  296,  and  if  one  of  than  porti  in 
proper  time,  and  Vie  other  nmlecti  to  da  so,   and  a 
cottiiion  takes  place,  she  iciU  be  held  liable  to  maix 
good  ali  the  damages  caused  by  her  defaatt,  and  pai/ 
the  coats  of  the  suit. 
The  abseaee  of  a  good  imi-oui  in  hasy  mealher  on  board 
the  in^unnatit  vessel  vHUgo  far  to  induce  the  court  to 
hold  her  liable  in  a  suit  of  coUision. 
This  was  a  suit  of   coUiiioa  instituted  by  the 
registered  owners,  the  master  and  crew  of  the  brig 
^KrreiH  of  Bellati  149  Ions  burthen,  Joseph  Ferry 


W  Fnm  iba/riA  JiriM,  b 


master,  against  the  registered  ownan  of 
iteamer  Sum^thart,  of  Belfast,  880  Urn 
John  Campbell  master,  to  recover  ooania 
injuries  it  was  alleged  they  had  Mnnllj 
In  a  collision  which  took  jdace  betveea 
vessels  on  the  4th  Oct.  laat,  in  tbe  IiisI 
whereby  the  brig  was  sank  and  totally  k 
la  the  petitioner*  alleged,  to  the  grnaa 
and  want  of  nantical  skill  of  tbe  captain 
of  tbe  steamship.  The  damages  aoog 
recovered  amounted  to  •  aom  of  abd 
which  included  tbe  fall  value  of  both 
cargo,  and  the  personal  effects  of  the  n 
crew.  The  Court  was  assisted  by  C*j 
ritlc.  It.N.  and  Lieutenant  Croafay,  I 
nautical  assessors,  and  the  case  was,  bi 
heard  in'ni  voce.  The  facts  ^Wi  full 
judgioent  of  the  court. 

lin.  Todd,  Tomiuaid  and  Ebvigloii  for 
tionera.— The  case  was  one  of  toUI  loss,  i 
resps.  were  the  sole  cause  of  tbe  collision 
^rots  negligence  in  not  having  a  propel 
the  petitioners  were  entitled  to  be  awaidl 
value  of  their  respective  loase*.    They  dl 

The  Cleopatra,  tiwa.  Hep.  136 ; 

The  Mangtrton,  lb.  120 ; 

7^  Arme  and  Jerome,  b  Ir.  Jur.  N.  S.  SSt 

Tie  Telegraph,  8  Uoo.  F.  C.  C.  167 ;  aod 

The  Vind,  £i«s-  Bep.  9L 

Dre.  Cihhon,  Vovd,  Q.  C.  and  CkatttrtoK, 
the  inipugnants. — -The  pctitioDers  were  n 
CO  any  relief,  as  they  had  been  the  cai 
<»llislon  in  not  exhibiting  lights,  a*  n 
the  statute,  and  tiie  Sana^mrt,  under  tl 
stances,  was  justified  in  atarbouding.    ' 

The  Commene,  8  Wm.  Boh.  287 ; 

The  JotaA  Somert,  Swa.  Itep.  185 ; 

7A<«sA^Ib.23;  and 

The  Jaaes,  10  Moo.  P.  C.  C.  163. 


Kelly,  J.  (addressing  the  ai 
now  my  duly,  after  due  consideration  D 
deuce,  to  present  to  you  the  several  circi 
lit  the  case,  which,  upon  a  careful  review, 
have  been  established,  in  order  that  joi 
better  enabled  to  assist  me  with  your  uai 
:ind  experience  respecting  certain  ill 
which  iny  judgment  must  mainly  real 
you  have  bad  the  advantage  of  ban 
during  the  entire  progress  of  the  trisl 
that  you  will  have  but  little  difficnlty  . 
ing  me  as  I  proceed.  About  five  <^< 
hour  before  sunrise — on  the  morning  cf  tli 
i.  collision  occurred  in  the  Irish  £a,  il 
miles  north  of  the  Calf  of  Man,  between  t 
from  Belfast,  a  brig  of  149  tons  hurtboi 
hands,  bound  for  Cardiff  with  a  cargo  (X 
and  the  Semapliore,  of  Liverpool,  an  i 
4teanicr,  of  380  ton*  and  tweuty-iuDe  ban 
for  Belfast  with  passengers  and  cargo.  1 
of  that  colliaiou  were  damaging  to  t 
vessels.  They  came  together  nearly  he 
bowsprit  of  the  Nereid  being  broken  off  i 
third,  and  her  foretopmast  carried  rig^t 
bows ;  the  Semaphore's  starboard  bow  carr 
the  Nereid's  stancheons,  nightheads  and 
past  the  luff  of  her  Btarboan)  bow  and 
board  bow  anchor.  Tbe  water  mahed  in 
on  both  sides  of  the  Nereid's  stem  after  tb 
and  a  hole  was  made  in  her  starboard 
one  foot  from  the  stem,  and  about  one 
The  Semaphore,  on  the  other  band,  alt 
bowsprit  and  all  her  forerigging  were  ] 
nothing  forward  hurt,  had  received  a  fnt 
one  foot  square  over  her  topgallant 
twc^lvc  or  fourteen  feet  from  the  Item  tt 
\  \i<»i<l  W",  un!\  -Timi  JiVi  vrni  in  i>fi(/l 
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n^Aam.] 


The  Sbmaphobe. 


[Ikelaitd. 


e  fall  of  her  starboard  side,  about  fourteen  or 
a  feet  £nom  her  stem.  She,  however,  suco^ed 
Aking  her  port  of  destination.  The  Nereid, 
in  half  an  hour  after  the  collision,  filled  and 
to  the  bottom,  and,  with  her  cargo  and  effects, 
me  a  total  loss.  For  some  time,  and  imme- 
ly  previous  to  the  collision,  the  courses  of  the 
resseUi  had  been,  that  of  the  Nereid  8.S.W.,  and 
of  the  Semaphore  N.  by  £.,  consequently  they 
upon  opposite  directions,  and  one  point  only 
een  them.  Upon  this  there  is  no  contro- 
r.  The  wind  at  the  time  was  S.  £.  and  fresh, 
v>ved  by  the  masters  of  two  sailing  ships,  and 
▼ards  conceded  by  the  defts.,  and  the  Nereid 
going  closed-hauled   on  her  port  tack  about 

>  and  a  half  knots  an  hour.  That  is  also  ad- 
ed.  On  the  other  hand,  the  Semavhore,  being  a 
ner,  was  going  free  about  eleven  knots  an  hour, 
according  to  the  evidence  of  Captain  Finlay,  a 
;  competent  witness,  was  steering  admirably.  It 
be  borne  in  mind,  that  at  the  hour  named  it  was 
oaster's  watch  in  both  vessels,  and  that  the  mas- 
of  both  vessels  were  then  on  deck.  The  evidence 
«  master  of  the  Nereid  is  as  follows : — ^About 
•past  four  in  the  morning  he  descried  at  once, 
I  the  report  of  his  look-out,  a  bright  light  about 
or  five  miles  off,  one  point  on  his  port  or  weather 
.  That  light  proved  to  be  subsequently  Uic  bright 
lasthead  light  of  the  steamer.  Holding  on  his 
rae,  he,  in  about  eight  or  ten  minutes,  made  out 
green  light,  the  same  bearing  as  the  light  on  his 
kbow.  He  still  kept  his  course  waiting  for  the 
%|^t,  as,  until  he  saw  it,  he  could  not  know  the 
■Kf 8  course  in  order  to  shape  his  own.  After 
i«  Kvea  minutes  he  opened  that  red  light  broad 
M  five  ])oints  on  his  port  bow,  and  about  one 
■rtir  of  a  mile  off,  and  upon  that  at  once  gave 
te  to  the  man  at  the  helm,  beside  whom  he  was 
■iMaiuling,  to  keep  the  Nereifioff,  and  to  give  her 
pod  full.  These  orders  were  at  once  obeyed,  and 
^Ifereidj  under  the  infiuence  of  her  port  helm,  was 
|toff  half  a  point,  being  at  the  moment  quarter  of 
Nle  distant  from  the  Semapfiore,  He  had,  how- 
^  taken  scarcely  two  or  three  steps  along  the 
**faen  he  saw  the  green  light  open  again,  and 
^Smitmhore  coming  right  down  on  him.  Seeing 
'^A  collision  was  then  inevitable,  he  ordered  his 
^  down  to  ease  its  effect,  but  as  that  was  scarcely 
*jnd  before  the  Semaphore  was  close  upon  him, 
Nereid  did  not  alter  her  head  at  all.  He  ran 
*tod  to  catch  the  Semaphore  to  save  himself,  but 
Jl^  he  got  to  the  windlass  end  of  the  deck  he  fell 
*f  the  shock  of  the  collision.  The  evidence  of 
i&an  at  the  helm  corroborates  this  statement,  as 
I  <lio  that  of  the  other  witnesses  of  the  ]>lt.,  and 
Tare  not  contradicted.  On  the  opposite  side, 
evidence  of  the  master  of  the  Semaphore  is  tliis : 
*w  the  Nereid  when  reported  by  his  look-out, 
*^<mrth  or  one-third  of  a  mile  off,  from  one  to 

>  points  on  his  starboard  bow.    She  was  sharp  by 
wind  and  seemed  close-hauled,  and  lier   yards 

Bed  to  be  at  an  angle.  She  was  approaching 
n.  He  knew  at  once  she  was  on  his  starboanl 
'  one  or  two  points,  and  made  her  out  by  his 
ed  eye,  and  saw  that  she  was  approaching  him 
ts  his  bows.  He  did  not  port  when  he  saw  her, 
was  of  opinion  had  he  then  ported  he  must  have 
)d  every  one  on  board  her.  He  saw  her  one 
Bte  and  a  half  before  the  collision  ;  he  was  going 
even  knots,  and  the  Nereid  three  and  a  half. 
lot  hit  helm  hard  a-starboard  and  stopped  the 
net ;  his  vessel  would  fall  off  one  or  two  points 

minote,  and  had  time  to  fall  off ;  the  SWeid 
9d  before  he  put  hard  a-starboard.  His  second 
if   agreeing    in    the    rest    of    this    evidence, 

that  the  Semaphore  starboanled  before  the 
id  parted ;  but  Thompson,  the  look-out  man, 
had  Uie  best  opporttwitjr  of  the  three  for  ob.«cr- 


vation,  says :  Agreeing  with  the  master  that  when 
he  reported  her  she  was  porting,  going  off  to  star- 
board, and  when  the  signals  were  given  she  was 
going  more  off  to  starbcMurd,  and  was  porting.  He 
f  urUier  adds,  that  the  Semaphore  had  paid  off  under 
her  starboard  helm.  The  man  at  the  wheel  corrobo- 
rates this  last  fact ;  and  it  should  be  here  observed, 
that  in  the  9th  article  of  the  defensive  plea  of  the 
Semaphorey  it  was  under  the  circumstances  thus 
sworn  to  by  each,  that,  in  order  to  avoid  a  collision 
when  both  vessels  saw  what  was  likely  to  occur,  the 
master  of  the  Nereid  ported  and  the  master  of  the 
Semaphore  put  hard  a-starboard.  It  is  rather  a 
singular  fact  that  neither  party  challenges  the  truth 
of  the  other  as  to  these  circumstances.  Your  assist- 
ance will  be,  therefore,  most  necessary  to  determine 
where  the  error  lay.  Considering  the  evidence  of  the 
master  of  the  Semaphore,  that  he  first  saw  the  Nereid 
about  one-fourth  or  one-thinl  of  a  mile  off,  approach- 
ing across  his  bows  on  his  starboard  bow  one  or 
two  points,  that  seems  to  be  the  very  moment  of 
time  when  the  master  of  the  Nereid,  according  to 
his  evidence,  first  saw  the  red  light  about  a  quarter 
of  a  mile  off ;  and  thus  the  eWdence  on  both  sides 
would  agree  in  this,  namely,  that  about  one  minute 
and  a  h^  occurred  between  that  sighting  and  the 
collision,  and  that  the  two  vessels  were  then  one 
quarter  of  a  mile  asunder.  There  is  established, 
then,  by  the  evidence,  this  state  of  facts,  that  these 
two  vessels,  approaching  each  other  from  opposite 
directions,  vrith  but  a  point  between  them,  and  both 
conscious  that  they  incurred  the  risk  of  collision, 
should  they  continue  in  those  directions,  that  with 
common  consent,  tliey  determined  to  do  something 
to  avoid  that  risk ;  and,  accordingly,  the  one  and 
the  other  starboarded.  The  Nereid  ported  after 
she  had  the  Semaphore's  red  light  broad  four  or  five 
points  on  her  port  bow.  The  Semaphore  starboarded 
after  she  had  seen  the  Nereid  port.  I  need  scarcely 
mention  to  you  that  the  law  never  did  leave  cases 
of  this  kind  without  some  fixed  rule  to  regulate 
them  by.  The  Merchant  Shipping  Act  has  laid 
down  the  rule  that  in  such  cases  both  vessels  should 
port  so  as  to  pass  on  the  port  side  of  each  other, 
except  circumstances  existed  to  justify  a  departure 
from  that  rule;  and  that  such  circumstances  did 
exist  in  this  case  is  the  defence,  and,  if  proved,  the 
justification  of  the  Semaphore.  The  plea  first  put 
forward  with  that  object  by  her,  is  that  the  Nereid 
did  not  ix>rt  in  time,  and  a  very  sufficient  plea  for 
that  object,  provided  it  be  established  by  the 
evidence,  and  you  should  so  advise  me.  Now,  in 
examining  that  evidence,  it  is  to  remembered  that 
the  Nereid  was  sailing  from  north,  on  a  course 
S.S.W.,  and  the  Semaphore  from  the  south,  on  a 
course  N.  by  E.  lieferring  again  to  the  cndcnce  of 
the  master  of  the  Semaphore — that  he  saw  tho 
Nereid  about  one-half  or  one-third  of  a  mile  off  on 
his  starboard  bow  ;  that  she  was  approaching  him  ; 
that  in  a  few  seconds  she  was  approaching  him 
across  his  bows  ;  that  he  would  fall  off  one  or  two 
points  in  a  minute,  and  had  time  to  fall  off ;  that  she 
ported  before  she  starboarded  :  and  to  the  evidence  of 
the  look-out,  that  when  sighting  the  Nereid  at  first 
she  was  giving  more  port-helm  and  jwrting  as  she 
nearcd  him,  the  court  cannot  discover  how  such 
a  ])lca  as  that  she  ported  too  late  can  be  maintained. 
Here  it  may  be  observed  that  the  duty  of  all  ship- 
masters is,  under  all  circumstances,  to  do  what  is 
right,  each  on  his  own  part,  properly  and  fairly  pre- 
suming that  tlie  other  will  do  the  same  on  his  part. 
But  how  strongly  contrasts  with  this  plea  the 
evidence  of  tlie  master  of  the  Nereid,  in  wliich  he 
states  his  reason  for  not  porting  until  the  time  he  did, 
namely,  that  until  he  had  opened  the  red  light  of  tho 
Semaphore  he  could  not  know  her  course,  ox  *ls»i\Aa 
upon  his  own,  and  tYvat  as  ^ijotv  «A\vi  \\aA  o^w^  \\. 
he  did  so  at  once,  auOitYuxX  «»aX\\w'^  ^s\tfi\N»*^>*5«a. 
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under  the  influence  of  port-helm,  half  a  point  more 
Tvns  quite  i^ufflcient  to  keep  away.  But  again,  it  is 
not  clear  how  this  ulleged  delay  could  have  pre- 
judiced the  Semaphoif^  as  both  the  master  and  matc> 
apiK*ar  to  have  detennined  all  through  tliat  they 
would  not,  under  any  circumstances,  have  iiorted 
the  ^mtpJmre,  their  evidence  l>eing  that  if  both 
shiiw  had  ported  when  flrst  sighted  then*  would 
have  been  a  collision.  These  matters  I  will,  how- 
ever, submit  to  your  nautical  judgment.  Another 
and  a  very  substantial  ground  of  defence  has  been 
pleaded  on  the  part  of  the  Semaphore ;  that  is, 
that  the  Xerfid  had  not  exhibiteu  lights  accortl- 
ing  to  the  statute,  whereby  the  collision  was 
occasioned,  and  she  was  disentitled  on  that  account 
to  sue  in  that  or  any  court  wliatever.  In  re- 
gard of  the  fact  here  alleged,  the  presumption  that 
a  ])arty  upon  whom  a  duty  under  a  iienalty  was  im- 
p(»sed  had  properly  f  ulflUed  that  duty  was  urged  on  the 
part  of  the  Stnitl,  but  such  a  presumption  cannot  be 
urged  if  strong  or  sufficient  evidence  exist  to  rebut 
it.  There  exists,  however,  a  strong  probability 
against  it,  as  it  is  scarcely  likely  that  the  master  of 
the  Xereiii  looking  as  he  was  for  at  least  fifteen 
minutes  upon  tlie  Se.ntaphore's  lights  as  slie  ap- 
proached, and  knowing  their  vast  importance,  to 
enable  him  to  ascertain  her  course  and  decide  upon 
liis  own,  it  is  unlikely  that,  at  the  same  time,  he 
should  have  forgotten  or  neglected  to  exhibit  his 
own.  Passing  by  altogether,  without  further  obser- 
vations, these  mere  preliminaries,  i  must  assume 
the  duty  of  examining  the  evidence  itself  which  has 
been  given  in  support  and  denial  of  this  plea,  ][)erfectly 
conscious  that  with  regard  to  that  eviitence  I  must 
act  upon  my  own  sole  resiionsibility,  jx^rforming, 
'With  regard  to  it,  the  duties  of  a  juror.  In  support 
of  it  no  fewer  than  eleven  witnesses  have  been  ex- 
amined, five  of  whom  were  the  master,  second  mate, 
and  three  seamen  of  the  Semaphore,  and  six  were 
IMissengors  on  boanl  of  her.  Of  these  latter  two 
only  saw  the  Nei-eiii,  for  the  first  time,  one  minute 
or  immediately  before  the  collision  ;  tlie  other  four 
not  until  after  it.  Now,  the  state  of  tlio  Semaphore 
at  and  after  the  collision  is  described  by  the  second 
mate  to  have  been  one  of  great  confusion,  lietween 
the  fears  of  the  passengers — some  of  whom  were 
females — and  the  dangerous  appearance  of  the  St-ma- 
phore  herself,  as  slie  had  filletl  in  her  fore  coni]>art- 
iiient,  and  sunk  down  by  the  head  above  her  hawse 
holes.  At  such  a  moment  of  time  a  steady  or  accu- 
rate examination  of  the  Xereid's  lights  was  neither 
likely,  or  to  be  expecteil ;  the  Xereid  herself,  after 
passing  off  to  leewartl,  momently  filling  and 
going  down,  and  being  herself  a  lower  vessel  in 
the  water  than  the  Semitphore,  Accordingly,  the  evi- 
<lence  of  these  sLx  witnesses,  with  one  exception,  is 
very  general — the  answer  from  each  and  all  of  them 
being  the  same — **  they  did  not  see  the  lights,'*  and 
"  if  there  were  any  they  nmst  have  seen  them  ;"  the 
exception,  however,  is  a  remarkable  one — Cuptnin 
Finlay,  the  master  of  an  t^st  Indlaman,  then  a  pas- 
isenger  in  the  Semaphore.  This  gentleman  admittetl 
tliat  "  the  red  light  of  the  Xere.id  might  have  been 
Imming  without  his  seeing  it."  Now  it  is  to  be 
remembered  that  that  was  the  light  of  the  Xereid's 

Sortside.  The  master  and  crew  of  the  Semaphore 
ave  given  their  evidence  in  precisely  the  same 
terms — ^they  saw  no  lights — had  there  lK>cn  lights 
they  must  have  seen  them.  One  of  them,  the  second 
mate,  refused  to  say  that  the  Xereid  had  not  lights. 
Of  these  witnesses,  moreover,  three  only  saw  the 
Xereid  before  the  collision,  viz.,  the  captain,  the 
fH.>cond  mate,  and  thelook-out ;  and  for  that  nmsoii  their 
evidence,  although  like  all  the  other  testimony  on  this 
point  of  a  negative  character  only,  required  minute 
examination ;  but  such  examination  must  be  with 
TL'/ervnco  to  the  accuracy  and  confiistency  of  t\\evr 
^friihncc  on  other  pointti  of  material  impoTtaucc 
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and  if  by  such  a  test,  the  only  one  in  my  power,  f 
are  found  to  be  little  worthy  of  depetuienor 
accuracy  of  obser^'ation  or  of  statomirt, 
court  can  scarcely  be  called  upoa  to  i 
altogetlier  upon  their  obser^'ation  or  itAtenc 
with  regard  to  this  queftion  of  the  liglits.  i 
first,  witli  regard  to  their  eridenoe  ai  to 
telegraph  signals,  the  captun  swore  that  he  f 
both  these  signals ;  the  second  mmto  swore  thit 
himself,  and  not  the  captain,  gave  them ;  and  i 
look-out  swore  that  the  captain  gave  the  one  audi 
mate  the  other.  Next,  with  regwd  to  their  eridei 
as  to  the  captain  being  on  the  bridge  befoieud 
the  time  the  Xereid  was  sighted,  the  captain  ni 
that  he  was,  the  second  mate  that  he  was  not  H 
the  look-out  contradicted  the  mate ;  and  again, 4 
regard  to  the  look-out  man.  the  captain  swan  ii 
he  knew  at  the  time  who  was  the  man,  and  i 
mate  swore  that  the  captain  asked  him  liftenfll 
who  the  man  was.  These  discrcpanciei  teajj 
shako  the  credence  which  the  court  might  otlnrn 
be  induced  to  give  to  the  testimony  of  theie  w^ 
and  compelled  it,  in  the  exercise  of  a  propacntl^ 
to  require  corroborating  evidence.  Sucn,  hovtvi 
was  not  to  \ie  had ;  but,  on  the  contraiy. ttoil 
evidence  on  the  part  of  the  Xereid,  full,  pontiw* 
circumstantial,  that  she  was  provided  with  pn^ 
lights  :  that  they  were  burning  brightly  ina  ^ 
previous  to  and  after  the  collision ;  that  tbcy  ^ 
been  set  up  the  night  before  at  seven  o'clock :  ^ 
they  had  been  burning  at  four  o'clock  the  ma*^ 
of  the  collision,  and  just  about  one  hoorbefofl 
The  master  of  tlie  Nereid  described  their  placr^ 
the  ship's  sides  with  great  particularity,  Mf^ 
lighting  of  the  signal  lantern  and  thegreeo- 
when  they  were  pulling  off  in  their  boat.  ^ 
the  Xernd  went  down.  Laidlaw,  the  mate, 
he  was  the  man  who  lighted  the  signal 
at  that  light;  Parke,  the  steward,  swore 
cleaneil  and  trimmed  it  that  morning 
before  the  collision ;  and  Boyle,  a  passeng^ 
board  the  Semaphore,  deposinl  that  he  W^ 
red  light  on  the  Xereid  Here,  then,  wer^ 
nesses  swearing  to  the  same,  as  well  as  di^ 
particulars  of  a  fact  within  their  own  knovP 
and  who,  upon  other  points  of  diual  impmtaV 
the  case,  have  sworn  consistently  with  eack^ 
and  witliout  exaggeration,  and  corroboralA 
already  observed  in  the  leading  points  of  it,  \if 
evidence  on  the  part  of  the  Semafihore.  Mr.  Tai 
in  his  book  on  Evidence,  observes.  **  That  the  \ 
question,  in  trials  of  fact,  is  not  whether  It  ii] 
sible  that  testimony  may  be  false,  but  whether  t 
is  sufficient  probability  of  its  truth — that 
whether  the  facts  are  proved  bv  competent 
satisfactory  evidence,**  and  he  deftnes  such  evid 
as  being  that  amoimt  of  proof  which  genei 
satisfies  an  unprejudiced  mind  be>'ond  reasoi 
doubt,  so  as  to  convince  it  that  it  would  act  upon 
conviction  in  matters  of  important  personal  intc 
In  applying  such  principles  to  the  evidence 
adduci>d  on  the  part  of  the  Xereitl^  as  comp 
with  that  on  the  part  of  the  Semafihore,  I  ca 
come  to  any  other  conclusion  than  that  I  have 
satisfied  by  the  former,  beyond  reasonable  dc 
that  the  lights  of  the  Xereid  were  exhibited  by  1 
before  the  occurrence  of  the  collision  in  qoes 
I  consider,  therefore,  that  the  defts.  have  faih 
their  proof  in  support  of  this  ground  of  deft 
There  remains  now  but  one  matter  more  fn 
consideration  of  the  court — ^that  alleged  hr 
petitioners  in  their  22ud  article,  that  a  sufli 
look-out  had  not  been  kept  on  board 
Semaphore.  Acconling  to  the  evidence  of 
captain  of  the  Semaphore  the  place  for 
look-out  on  board  that  vessel  was  on  the 
caal\<i  NvVv^Tv  viv  rivers^  and  on  the  bridge  vh 
lYiQ  ov^Tv  9«i2k--i^V>ii^  ^  ^^  T^sAManv^haJt  when  I 
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tiipped  water  forward.  Now,  the  captain's 
la  veMel  was  set  at  half-past  two  u*clock 
he  look-out  in  that  watdi  was  placed  at 
forecastle,  and  at  about  half -past  four 
3r  passing  the  Calf  of  Man,  was  called  up 
le  by  the  second  mate,  and  stood  on  the 
rt  of  it  about  midships.  The  morning  at 
ind  up  to  the  time  of  the  collision,  was 
19  dark  and  hazy,  the  evidence  of  the 
ing  that  a  vessel  without  lights  could  be 
Murter  of  a  mile  ofif,  and  with  lights  two 
s  bridge  was  a  more  elevated  position 
recastle.  The  look-out  admitted  that  the 
Ifted  but  little  and  lay  mostly  on  the 
that  he  could  see  objects  on  the  water 
A  he  looked  under  than  over  that  haze ; 
T  such  purpose  the  forecastle,  which  was 
oe  to  look  out  from,  was  a  better  place 
lan  the  bridge,  to  which  the  mate  had 
up.  The  captain  states  that  he  was  on 
at  the  same  time  with  the  look-out  and 
mate ;  but  the  latter  officer,  as  more  than 
red,  swore  that  the  ciH[»tain  was  not  there, 
»t  been  there  from  Uie  time  the  look-out 
i  up  until  the  collision,  which  was  full 
lutes  after.  The  mate  admitted  that  he 
IS  not  forward  with  the  look-out,  but 
le  bridge,  and  did  not  descry  the  Nereid 
look-out  reported.  The  amount  of  this 
hen,  was,  that  the  duty  of  the  look-out 
t  that  very  critical  time  entrusted  to  one 
IIert>  the  evidence  of  Boyle,  the  passenger 
the  Senuiphorej  becomes  of  importance. 
!ss  had  gone  upon  deck  about  one  hour 
collision.  He  stated  that  at  that  time 
no  one  on  the  forecastle,  and  no  one 
dge.  The  credit  of  this  witness  was  set 
corroboration  given  by  the  second  mate 
SDce  on  another  point,  namely,  that  some 
the  collision  the  captain  called  out  to 
was  on  the  bridge  at  the  time  of  it. 
lese  details  simply  before  you,  I  shall  now 
pinion  upon  the  following  points : — 
onsidering  the  respective  courses  upon 
Nereid  and  the  Sesnaphore  were  sailing  on 
Dg  of  the  4th  Oct.,  the  half-hour  imme- 
ore  the  collision,  was  there  risk  of  colli- 
tey  continued  in  those  courses,  and  if  risk, 
their  common  duty  in  order  to  avoid  it  ? 
',  Was  the  Nereid  justified  in  delaying  to 
wtil  she  had  opened  the  red  light  of  the 
or  did  that  delay  in  any  way  contribute 
the  collision  ? 

Was  the  Nereid  when  she  saw  the  Sema- 
ig  down  upon  her  with  a  starboard  helm, 
I  starboarding  her  own  helm,  or  did  she, 
;,  in  any  way  contribute  to,  or  cause  the 

,  Was  there  a  sufficient  look-out  kept  on 
Semapltore  previous  to  and  after  the  col- 

Whether,  within  the  time  and  distance 

was  reported  to  the  Semaphore,  the  latter 

nd  time  sufficient  to  avoid  the  collision 

mted  proper  measures  ? 

Was    starboarding   the    Semaphore  the 

■ore  to  adopt  under  the  circumstances,  or 

i  to  have  been  done  by  her  ?  and 

f,  Do  you  attribute  the  collision  to  the 

111  vessels,  or  of  one  only,  and.  If  so,  of 

ting  your  reasons. 

DtHiP  having  retired  with  his  assessors, 
jWDoeof  an  hour  and  a  half  returned 
and  announced  that  they  had  given  the 
■•vers  to  the  questions  proposed : 
-We  consider  that  there  would  have  been 
«i|}iMi>  Jlud  both  resselM  continued  on 


their  respective  courses  as  first  seen,  and  under  this 
belief  we  are  convinced  that  both  vessels  should  have 
ported. 

To  second — ^The  Nereid  was  perfectly  justified, 
and  the  delay  of  not  porting  could  not,  under  the 
circumstances,  contribute  to  or  cause  in  any  way  the 
collision. 

To  third— Wo  consider  the  Nereid  was  fully  jus- 
tified, to  save  herself  as  far  as  she  could,  in  putting 
her  helm  to  starboard,  at  that  time  the  collision 
being  inevitable. 

To  fourth — ^We  are  not  satisfied  that  there  was  a 
vigilant  or  active  look-out  kept  previous  to  and  up 
to  the  time  of  the  collision. 

To  fifths  We  consider  that  there  was  sufficient 
room  and  time  to  avoid  the  collision  had  the  steamer 
instantly  ported  on  seeing  the  brig  under  the  in- 
fluence of  her  port  helm. 

To  sixth — ^We  consider  that  starboarding  at  the 
time  of  seeing  the  brig  was  erroneous,  and  we  are 
convinced  that  it  was  the  steamer's  duty,  for  every 
reason,  to  have  ported. 

To  seventh — ^We  consider  the  Semaphore  solely  and 
wholly  to  blame  for  the  collision,  for  the  reasons 
assigned  in  all  the  foregoing  answers. 

Kelly,  J. — ^I  fully  acquiesce  in  the  answers  I 
have  just  read,  and,  adopting  them,  decree  for  the 
petitioner,  with  costs. 

Proctor  for  petitioner,  Richardson. 
Proctor  for  impugnant,  Hamerton^  Q.P. 


Thb  Swa».  (a) 

Collision — Lights — The  Merchant  Shipping  Actf  17  j* 
18  Vict,  c.  ioi^ Appeal  to  Court  of  Dtkgates—Costs. 

In  a  suit  for  collision  to  recover  damages^  as  in  the  case 
of  a  total  losSf  the  impuanant  vessel  icill  be  held  liahUy 
tf  she  ported  her  hdm  when  she  should,  under  all  the 
circumstances,  have  starboarded,  and  if  she  was  herself 
the  cause  of  the  collision,  in  not  exhibiting  coloured 
lights  as  required  by  the  statute. 

This  was  a  cause  of  collision  brought  by  the 
owners  of  the  schooner,  Sydney  Jones,  of  Caman'on, 
79  tons  register,  Maurice  Jones,  master,  against  the 
brigantine  Swan,  of  St.  John's,  Newfoundland,  170 
tons  burden,  Jordon  Pike,  owner  and  master,  under 
the  following  circumstances :  On  the  10th  Nov.  the 
Sydney  Jones  and  four  hands  sailed  from  Portmadoc 
to  Limerick,  with  a  carg^  of  slates,  and  on  the  17tfai 
of  the  month  was,  in  the  prosecution  of  her  voyage^ 
about  six  miles  off  Kinsale  Head,  steering  W.N.\V., 
the  wind  blowing  fresh  from  S.W.  At  li^  past  six 
o'clock  that  evening,  the  wind  still  blowing  fresh 
and  the  night  dark  and  rainy,  she  descried  a  bright 
light  about  half  a  mile  to  westward  and  two  points 
on  her  weather  bow,  being  at  the  time  close-hauled 
on  her  port  tack.  The  light  continued  to  approach, 
and  in  a  very  short  time  crossing  the  bows  of  the 
schooner  she  was  discovered  to  be  the  Swan,  of  HU 
John's,  going  free  on  her  starboard  tack,  and  steer- 
ing a  course  £.  and  by  S.  She  was  on  a  voyage 
from  St.  John's  to  Waterford,  with  her  master  and 
sole  owner  and  eight  hands  on  board,  and  her  cargo 
was  salt,  fish  and  herrings.  The  schooner,  being 
close-hauled,  continued  on  her  course;  and  the  Sunm^ 
crossing  it,  and  appearing  one  point  and  a-half  on 
the  Ice  bow  cf  the  steamer,  put  her  helm  hard  down, 
and  luffing  up  in  the  wind  four  points,  was  coming 
down  so  close  on  the  schooner,  that  the  latter 
vessel,  seeing  a  collision  was  inevitable,  in  order  to 
deaden  the  weight  of  the  blow,  put  her  helm  hard  a- 
starboard.  The  consequence  was,  that  immediately 
the  jibboom  and   Atem  ol   XYi^  Su)an  Wcr^^  ^Ofi& 


(a)  Fromtha  Jriih  JvrUl^Yss  ^Ti&&M&n&. 


134 


MARITIME  LAW  CASES. 


Ireland.] 


Thk  Swan. 


[Ibilasd. 


Bchooner  on  the  starboard  quarter,  and  did  her  con- 
Hidorable  damapfc.  The  master  and  crew  of  t)ic 
schooner  abandoned  her,  and  she  uras  subsequently 
brought  in  by  salvors  to  Cork.  The  damafi^'s 
claimed  were  made  up  of  the  direct  damages,  and 
the  salvage  and  demurrage  as  consequential,  and 
amounted  to  a  sum  of  r>0(>/.  His  Lordship  was 
assisted  by  nautical  assessors,  and  the  case  was,  by 
consent,  heard  vira  voce.  The  facts  appear  fully  in 
the  judgment  of  the  court. 

Drs.  Townnend  and  Chatterton,  Q.C.,  for  the  pro- 
movent. — The  Sufin  was  solely  to  blame  for  the 
collision  in  not  having  exliibited  proper  coloured 
lights,  and  should  make  good  the  loss  sustained  by 
the  owners  of  the  schooner.  They  cited 
The  LegatuA,  Swa.  1G8. 

Drs.  Gibbon  and  KIrintjton  for  the  impugnant. — 
The  schooner  was  herself  the  entire  cause  of  the 
collision  in  not  putting  her  helm  to  port,  and  the 
want  of  coloured  lights  in  the  brigantine  had 
nothing  whatever  to  do  with  it.    They  cited 

The  Linda,  Swa.  306 ;  and 

The  Cleopatra f  Swa.  13i>. 

Kelly,  J.,  addressing  the  assessors,  said : — It  will 
now  be  my  duty  briefly  to  direct  your  attention 
to  those  points  of  the  case  upon  which  an  issue  has 
been  knit,  as  the  consideration  of  them  will  be 
necessary  in  order  to  enable  you  to  draw  the  proper 
conclusion,  immely,  as  to  which  of  those  parties  is 
in  default,  or  whether  both  or  neither  is  in  default ; 
for  under  any  one  of  those  shapes  the  result  may 
present  itself.   The  main  facts  of  the  case  are  stated 
without  contradiction  by  either  sides.    The  party 
promovent  was    steering  W.  N.  W.,  and  the  im- 
pugnant K.  by  S.,  courses  which  are  one  point  dis- 
tant from  each  other.    The  wind  was  S.  W.  by  8. 
The  defts.  going  at  a  rate  of  six  of  six-and-a-half 
knots  an  hoiu*,  and  the  promovents  about  four  knots 
an  hour.    The  tonnage  of  the  two  vesses  are  also 
beyond  dispute,  the  promovent  vessel  being  71)  tons  ; 
and  the  deft,  about  IGy  tons ;   and  there  were  four 
hands  in  the  fonner,  the  smaller  vessel,  and  eight 
hands  in  the  latter.    These  trt'o  actors  in  the  scene 
ore  going  on  opposite  courses,  a  point  asunder,  one 
vessel  about  double  the  size  of  the  other,  and  one 
crew  about  double  the  number  of  the  other:  the 
wind  being  in  this  position,  that  the  larger  vessel 
was  going  what  must  be  considered  free,  and  the 
smaller  vessel  close  hauled  on  tlie  port  tack :  in  fact, 
one  was  close  hauled  on  the  port  tack,  and  the  other 
free  on  the  starboard  tack.    The  point  of  distance 
from  the  land,  was  about  six  miles  from  the  old 
head  of  Kinsale ;  and  the  time  of  collision  is  also 
pretty  well  ascertaineil.    It  was  about  six  o'clock  in 
the  evening,  upon  a  dark  night,  with  small  rain ; 
but  both  sides  agree  that  lights  would  l)e  seen  at 
a  certain  distance,  and  both  vessels  had  lights.    The 
IMurty  promovent  had  lights  according  to  the  present 
statutable  regulations,  namely,  a  green  one  on  the 
starboard,  and  a  red  light  on  the  port  side.    The 
other  vessel,  which  is  a  colonial  ship,  had  one  light 
at  the  end  of  the  bowsprit,  a  clear  bright  light,  and 
it  is  in  evidence  in  regard  to  this  clear  bright  light, 
that  it  was  lighted  early  in  the  evening.    Keganling 
the  coloured  lights,  there  is  strong  evidence  that 
they  were  lighted  at  half -past  five  Jo'clock ;  but,  on 
the  other  hand,  there  is  some  evidence  given  of  a 
contrary  nature,  to  induce  the  court  to  suppose  that 
these  coloured  lights  were  not  lighted  until  imme- 
diately before  the  collision.    However,  it  is  not  very 
material  to  come  to  any  conclusion  on  that  point, 
for  the  evidence  is  this,  that  a  few  minutes  before 
the  collision,  the  coloured  lights  were  seen  by  the 
people  of  the  Stvaa.    Tlie   case  as  to  the  lights 
pretty  well  comes  to  this,  that  about  ten  miautea  A)e- 


forc  the  collision,  the  people  of  the 
saw  the  light  of  the  Sican ;  and  hy  the 
of  the  captain  of  the  aV^imw  Jimes,  bia  own  eoiooni 
lights  were  not  seen  by  tne  Suram  for  four  or  tvfr 
minutes  after.      The   mate   of   the  Sfd»a  Jmm'; 
states,  that  it  was  four  or  fire  minutes  berarelht^: 
collision,  that  the  white  light  of  the  Swan 
the  bow  of  the  Sydneif  JowSf  which  been  oit 
evidence  of  the  captain,  who  aavs,  that  four  or 
minutes  passed  before  he  saw  the  lights ;  we  ~ 
therefore  this  remarkable  fact  pat  fbrwaid  bj 
people  of  the  Sydnetf  Jones,  that  four  minutes 
between  the  time  they  saw  the  Stcan 
and  the  people  of  the  Swan  saw  her,  the 
lights.    We  have  the  pit's  vessel  in 
condition.    She  is  on  the  port  tack,  close 
and  going  about  four  knots  an  hour,  W.N.W.. 
seeing,  according  to  tlie  mate's  evidence,  about 
to  the  quarter  of  a  mile  off  a  white  light  on  her 
bow.    We  have  her  in  the  condition  of  having 
the  light  ten  minutes  before  the  collision.    She 
tinues  to  see  that  light  until  in  about  four 
when  she  sees  it  crossing  her  bow.    We  have  it 
evidence,  that  she  bore  on  her  course,  close  haida^' 
going  at  that  rate,  and  doing  it  for  the  four 
in  other  words  it  may  be  said,  she  seea  a 
unmistakeably    approaching  towards   her,  and 
mistakeably  on  the  opposite  course  to  that 
she  was  on'herself,  and  we  have  it  in  evidence^ 
from  the  first  moment  she  saw  her  crossing  her 
she  continued  on  her  original  course, 
approaching  thus,  and  there  can  bo  no 
doubt  entertained  that  she  must  have 
course,  what  did  she  do  under  the 
It  appears  on  the  evidence,  that  she  aimp^ 
nothing  but  hold  on  her  course.    The  question 
at  this  first  stage  of  the  case,  in  which  the 
Jones  saw  the  Swan  fast  approaching,  the 
having  seen  her,  is,  what  ought  the  i%dk<3f  Jt 
have  done  ?    It  appears  on  the  pleadings  iuod 
on  her  part,  and  was  also  relied  on  by  her 
that  under  the  circumstances,  the  old  rule 
sea,  namely,  that  a  vessel  going  free  should 
way  to  a  vessel  close-hauled,  the  latter  con 
her  course,  should  be  held  to  appl^.    This 
the  sea  was  relied  on  by  the  captain  of  the 
Jones,  for  we  have  it  in  evidence  that  ho  twice 
it  to  the  master  of  the  Swan,  and  that  he  c 
himself  justified  in  relying  on  that  rule  of 
ship.    The  question  now  is,  under  the  circumstaaA 
was  it  applicable,  seeing  a  vessel  approaching  ■* 
that  Hhe  was  evidently  nearing  him  and  crossiiif  Ilk* 
path  more  and  more.    Was  it  right  that  he  shodi^ 
hold  on,  justifying  himself  by  tbuEtt  rule,  from  ^ 
consequences  which  might  arise  or  be  legally  uplvV 
in  holding  on  that  course  ?    It  becomes  my  ipedi^; 
duty  to  state  when  any  such  question  of  law  wnm, 
what  the  law  is.    That  that  had  been  the  role  thv 
can  be  no  doubt,  but  from  time  to  time  that  nit 
has  been  modified,  and  what  has  now  become  Ab' 
law  is  to  be  found  in  the  2D6th  section  of  the  Uff^ 
chant  Shipping  Act  1854  (17  &  18  Vict  c  10«> 
That  section  is  as  follows:  "Whenever  any  i\^ 
whether  a   steam  or  sailing   ship^   proceeding  0' 
one  direction  meets  another  ship,  whether  a  steiff* 
or  sailing  ship,  proceeding  in  another  dlrectioD,  ^' 
that  if  both  ships  were  to  continue  their  respecthf 
courses,  they  would  pass  so  near  as  to  involve  ttf 
risk  of  collision,  the  helms  of  both  ships  shall  be  ^ 
to  port,  so  as  to  pass  on  the  port  side  of  each  otht^'' 
and  this  rule  shall  be  obeyed  by  all  steamships  tadty 
all  sailing  ships,  whetheron  the  port  or  starboard  taA 
and  whether  close  hauled  or  not,  unlets  the  tSatcvKt 
stances  of  the  case  arc  such  as  to  render  a  depsiW 
from  that  rule  necessary,  in  order  to  avoid  immediiit 
danger;  and  subject  also  to  the  jyroriso  tiitt  dte 
regud  be  had  to  the  danglers  of  navigatioii ;  sn^  ** 
tegaxOA  M^iiisi^^v^  ^sn.  \bft  -iftaoAMud  tide,'  cteM 
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ed,  to  the  keeping  such  ships  under  command.** 
I  mot  denied,  that  if  the  circumstances  of  the 
ant  case  established  this  as  a  fact,  that  the 
MHf  Jonea,  steering  W.N.W.,  saw  the  Sivan  ap- 
idhiiig  her,  steering  £.  by  S.,  and  that  those  two 
ds  moTing  towards  each  other  and  continuing 
liis  opposite  direction,  by  so  continuing  would  bi 
max  as  to  risk  a  collision,  that  then  this  law  must 
hr.  That  being  the  very  class  of  case  for  which 
mw  was  made,  it  is  binding  under  all  such  cir- 
irtaTiees,  save  only  one,  and  that  is  this,  where  a 
■vtnie  from  it  is  necessary  in  order  to  avoid 
Mdiate  danger,  for  then  the  law  of  self-presenra- 
ly  or  doing  the  best  under  the  circumstances,  is 
le  the  course  followed ;  and  therefore  I  shall  put 

0  jou  to  say  on  the  cTidence,  would  these  yesscls 
«  passed  so  near  each  other  as  the  law  of  this 
BDft  statute  contemplated?  In  the  history  of 
h  cases  in  the  Court  of  Admiralty,  frequent 
smpts  hare  been  made  to  get  out  of  the  binding 
sets  of  the  rule,  and  to  show  that  ships  did  their 
t ;  hut  the  firmness  of  the  judges  was  called  ou 
back  the  policy  of  the  law  for  Uie  presenration  of 
f  and  property,  and  they  persevered  in  holding 
t,  except  under  circumstances  of  immediate 
iger,  there  should  be  an  implicit  obedience  to  the 
%  which  ought  to  be  well  known,  and  which  I 
re  no  doubt  is  well  known  among  seamen.  If, 
Wkf  under  the  circumstances  in  which  the  ships 
le  placed,  these  vessels  were  bound  to  pass  each 
Mr  oo  the  port  side,  you  have  it  in  evidence  and 
aieading,  and  not  denied  but  justified,  that  the 
mtg  Jones  did  not  comply  with  this  rule.    The 

regulates  the  conduct  of  each  vessel,  and 
Dg  to  the  statute  it  was  the  duty  of  the 
Jones  to  port,  unless  justified  in  not  doing  so 

immediate  danger.    Now,  were  there  cir- 

of  such  immediate  danger  to  justify  a 

pliance  with  this  rule  ?    You  will  consider 

from  the  evidence,  and  answer  that  ques- 
%  and  if  you  consider  there  were  such  circum- 

of  danger,  we  then  have  a  justifiable 
from  the  rule  resting  on  those  circum- 
I  am  bound  to  state  that,  if  you  conceive 
■rically  that  these  two  vessels,  approaching  so 
ilthey  would  meet,  and  have  come  into  collision, 
HAd  both  have  ported,  such  condition  will  involve 
heavy  penalty  on  the  Sydney  Jones,  as  it  would 
■■ait  her  in  this  court,  for  that  is  one  effect  of  a 
■rcomphance  with  the  statute.  That  will  be 
lor  first  and  most  serious  question,  and  it  is  a 
Mtion  of  large  moment,  and  groes  to  the  whole  of 
a  CMe  before  the  court,  and  involves  the  considera- 
in  whether,  without  the  statutory  cause,  so  wise  a 
lie  as  this,  so  much  observed  upon  by  me,  should 
\  pot  aside.  I  am  addressing  gentlemen  of  long 
^erfence  in  a  perilous  profession,  who  are  to  assist 
a  Vith  their  opinions  upon  this  point  to  keep  me 
vm  going  wrong,  and  enable  me  to  give  such  a 
idpEDent  that,  while  it  satisfies  the  rights  of  the 
irties,  will  keep  the  law  inviolate,  rnien  comes 
le  second  part  of  the  case,  which  belongs  more 
KBhaily  to  the  deft.  The  case  of  the  deft,  is  this, 
kit  about  four  or  five  minutes  before  the  collision 
^  was  right  ahead  of  the  Sydneu  Jones,  and  saw 
er  red  light  and  green  light,  saw  her  close-hauled, 
Ml  crossed  her  course  W.N.W.  No  ignorance  is 
bided  for  her  crossing,  or  of  her  position,  and  it  is 
ited  that  she  was  but  a  cable's  length  off  in  the 
leadings,  and  from  fifty  to  sixty  fathoms  in  the  evi- 
aioe.  The  difference  between  the  witnesses  on  this 
irt  of  the  case  is  very  little  indeed.  The  evidence 
'  the  captain  of  the  oydney  Jones  and  the  witnesses 

1  the  other  side  made  only  a  difference  of  forty  or 
if  yaids  in  their  respective  accounts  of  the  dis- 
Boe.  Hoe  the  question  of  the  look-out  becomes 
Hiiiil  There  is  but  a  minute's  difference  in 
ial  id.  time  ••  to  the  teeing  of  the  colouied  lights. 
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Jones  said  that  they  could  not  be  seen  for  four  or 
five  minutes,  and  the  other  witnesses  said  about  four 
minutes.  Thele  is  but  a  minute  of  difference,  and 
it  may  be  concluded  that  the  ships  were  about  fifty 
or  sixty  fathoms  asunder  at  the  time  they  both  saw 
each  other.  At  this  the  second  stage  of  the  case, 
where  the  Sydney  Jones  and  the  Swan  saw  each  other,  it 
will  be  for  you  to  say  on  the  evidence  whether  each 
vessel  did  that-  which  was  usual  and  proper.  The 
SwcofCs  evidence  is  this — ^that  the  look-out  reported 
the  coloured  light  of  the  Sydney  Jones,  and  the  dis- 
tance  of  the  two  vessels;  and  the  captain  of  the 
Swan^  who  had  just  gone  below,  hearing  the  confu- 
sion and  order  to  starboard  given,  ran  up  and  ordered 
the  helm  to  port,  and  that  although  the  boy  at  the 
wheel  answered  **  starboard,'*  he  did  not  obey  that 
order,  but  obeyed  the  order  of  the  captain  only. 
Now  this  evidence  shows,  that  immediately  the 
Sydney  Jones  was  seen,  the  rule  of  the  road  was  com- 
pued  with  by  the  Swan.  Her  evidence  further 
states,  that  before  that  time  the  look-out  of  the  Swan 
saw  no  light  ahead  of  her  or  round  her.  The  man 
who  was  on  the  look-out  said  he  saw  nothing,  and 
the  captain  and  his  son,  and  the  second  mate,  say 
that  they  saw  nothing  until  the  moment  those  lighto 
appeared,  and  that  then  the  order  was  given  by  the 
man  on  deck.  Immediately  they  see  the  light,  the 
captain  made  his  appearance  on  deck,  and  gave  the 
order  to  port,  and  that  order  alone  is  complied  with. 
It  will  be  for  you  to  say  whether  that  was  a  seaman- 
like and  proper  act  under  the  circumstances.  That 
that  act  was  done,  and  done  in  that  way,  there  is  no 
evidence  to  contradict.  The  evidence  of  the  Sudney 
Jones  takes  ten  or  twelve  yards  from  the  alleged 
distance,  but  differs  nothing  upon  the  question  of 
time ;  and  it  will  be  for  you  to  consider,  and  not  for 
me  to  tell  you,  which  way  you  should  lean ;  and  it 
will  be  a  very  difficult  matter  under  the  circum- 
stances, where  the  two  vessels  were  coming  so  close 
to  each  other,  to  do  otherwise  than  suppose  that  the 
time  given  was,  upon  the  average,  the  correct  time, 
and  that  the  correct  distance  was  also  given.  All 
this  time  on  board  the  Sydney  Jones,  it  is  clear 
that  nothing  was  done  but  to  alter  her  helm ;  then 
when  the  Swan  was  seen  luffing  up,  it  is  beyond 
doubt  that  the  hehn  of  the  Sydney  Jones  was  put 
hard  to  starboard ;  it  is  admitted  and  justified,  and 
said  it  was  done  to  soften  the  blow,  and  prevent  the 
mischief  that  was  then  inevitable,  as  much  as  pos- 
sible. That  the  collision  took  place  is  beyond  doubt, 
but  whether  from  the  Swanks  stem  or  starboard 
bow,  or  how,  is  not  of  much  consequence.  The 
question  for  you  is — was  the  act  of  the  Sydney  Jones 
at  that  moment,  a  necessary  and  scamanlike  act  ? 
It  was  contended  by  the  captain  of  t^e  Swan,  that 
if  she  held  on,  and  had  not  starboarded,  she  would 
have  gone  clear,  as  he  had  ported.  You  will  be  the 
best  judges  of  that,  and  should  you  be  of  opinion 
with  Captain  Pike,  you  will  tell  me  so ;  but  on  that 
I  must  leave  the  conclusion  altogether  in  your 
hands.  You  will  be  able  from  the  distance  to  say, 
whether,  if  she  continued  her  course  after  the  Swan 
ported,  she  would  have  gone  clear.  It  was  pressed 
by  one  of  yourselves  on  the  captain,  that  if  both 
vessels  held  their  courses,  they  would  have  cleared  ? 
The  question  was  put  more  than  once,  and  he  nega- 
tived it  more  than  once,  and  said  that  nothing  could 
have  prevented  a  collision.  An  answer  of  that  kind 
is  for  you,  and  my  judgment  must  be  in  your  hands. 
I  cannot  form  so  strong  an  opinion  in  my  own  mind» 
as  to  say  that  I  should  rely  ou  that  statement,  and 
I  therefore  leave  it  with  you.  There  is  other  evi- 
dence in  the  case,  with  which  you  have  nothing  to 
do.  On  the  subject  of  abandonment  I  was  referred 
to  a  case  full  of  good  sense,  which  I  will  read  shortly 
for  you.  It  is  the  case  of  the  Linda,  Swa.  Adm 
Rep.  306.  In  tYiat  case,  ^>\%laa\xv\X».v>«ki  n«km^>mks\xw^|, 
suffered  damages  \>7  coWmoi^  ^«a  ^iXAsi^^'OkK^  Vs 
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muter  and  ciew,  and  a  questian  of  the  amount  of 
■alTi^e  in  consequence  of  that  abandoninont  havinf; 
•riien,  the  queation  alio  aroie.  was  that  abandon- 
ment justifiable.  The  learned  jud^  U  reported  in 
that  caite  u  followa : — '■  He  aaid  he  would  require  tu 
he  MtUSeit  that  the  master  had  wilfully  abMdoned 
his  vessel  when  he  might  hare  aaved  her  ;  or  tiiat  he 
had  abandoned  her  throuKh  the  want  of  ordinary 
nautical  Bkill  and  reaolution;  but  if  then  were 
flxtmonliaary  risk  of  life  in  lemaining  by  her,  or  if 
it  turned  out  to  be  a  question  of  the  want  of  judg- 
ment in  the  master,  as  to  whether  it  was  expedient 
to  act  in  this  way  or  that  way,  he  should  consider 
the  uollision  to  be  the  cause  of  tfae  whole  damage 
And  eipenseincurred."  And  in  the  same  case  he  says, 
*'  I  consider  the  master  and  crew  after  the  collision 
are  not  bound  to  incur  extraordinary  risk  of  life  1>y 
remaining  on  board  the  vesseL"  Vou  have  it 
strongly  urged  at  the  bar,  that  risk  of  life  would 
have  been  incurred  if  they  hod  remained.  Now  by 
the  evidence  it  was  a  lee  stiore,  and  all  the  span 
were  overboard,  and  it  appears  that  the  vessel  was 
in  such  a  position  that  he  conld  not  tiandle  her ;  and 
it  might  be  that  be  wat  exen:iiing,  under  the  cir- 
cumstances, a  very  wise  and  humane  precaution,  to 
save  the  lives  of  his  men,  by  taking  tliem  onboard 
the  .Vwiin,  even  although  there  mij^t  be  a  want  of 
judgment  in  it  It  was  also  in  evidence  against 
that,  that  ho  was  offered  help.  The  captain  of  the 
Smu  offeivd  to  lie  by  him,  and  it  was  said  it  was 
suggested  to  him  to  rig  up  a  juiy  mast ;  but  there 
does  not  aiq)car  to  have  been  any  vciy  substantial 
offer,  and  you  will  consider  under  what  head  you 
will  class  this  fact,  and  I  will  be  guided  b^  your 
opinion.  The  whole  of  the  case  conies  to  this,  that 
on  the  evidence,  you  will  say :  first,  whether  you 
consider  these  two  vessels  had  bei^n  so  meeting  each 
other,  a*  to  come  within  the  construction  of  the  sta- 
tute ;  secondly,  whether,  as  tlie  Sydatj/  Jomt  did 
not  comply  with  the  statute  by  porting  her  helm,  ther« 
were  any  and  what  circumstances  in  the  case,  to 
justify  her  departure  from  the  rule  ?  Thirdly,  what, 
under  the  circumstances  of  the  case,  was  the  duty 
of  the  Sidney  Jones*  Fourthly,  after  the  Swan  first 
sighted  uie  tiudiKy  Jona,  was  the  porting  her  helm 
a  proper  and  seamanlike  act  ?  Fifthly,  to  what 
cause  do  yon  attribute  the  collision  ?  Sixthly  and 
lastly,  was  the  master  of  the  ^daeg  JontM  justified 
in  abandoning  his  vessel  ? 

Kblly,  J.,  and  hia  assessors  then  retired 
Lordship's  chamber,  and  after  a  deliberation  of  up- 
wards of  two  hours  returned  into  court,  when  the 
learned  judge  read  the  several  questions,  and  the 
answers  given  to  them  as  follows : — 

To  first  question — Yes.     To   second   question- 
Yes.    The  bright  light  shown  by  the  Smait,  and  sei 
try  the  Sj/dntg  Jones,  was  no  indication  whatever  . 
itself  of    the  course  pursued  by  the   Siam.    Tl 
&/(bity  Jonta  could  oiUy  surmise  the  course  ot  the 
Svaa  by  the  alteration  in  the  bearings  of  thu  light. 
That  light  indicated  the  passage  of  a  vessel  across 
the  path  of  the  ^dnei/  Janm,  and  had  the  Sgdnty 
Jones  bonie  away  as  the  Act  directs  she  would  havi' 
placed  herself  in  the  way  of  a.  vessel  that  was  fast  get- 
ting out  of  herway.  Itwas  not  possible  fur  the.Syifix^ 
Joae*  to  ascertain,  certainly,  the  course  actually  pur- 
sued  by  the   Swoit,  until  it  was  loo  late  tor  tbf 
Si/daei/  Jones  to  comply  with  the  rule.    To  thinl 
question — Under  the  circumstances,  it  was  the  duty 
of  the  ^dntii  Jones  to  put  her  helm  hard  a-star- 
board,    and   thus  by  deadening   the  vessel's  way, 
diminish  the  consequences  of  inevitable  collision. 
To  fourth  question — No.    We  believe  that  if  the 
first    order  of  starlxnrd   given   by  the  < 
diarge  of  the  deck  had    been  complied  with,  tht- 
Skaa  would  have  pmiaed  to  leeward  dear  of  thi'  \ 
iJ^aSiff  Jenet.    To  kfth  question — The  lUweiuK  ui  \ 


I  iilonred  li^ts  on  bo«d  the  Snm,  and  tiiek 
t««ir  hehn  when  too  late.  To  last  qosMit 
trinly  not  We  fee!  traond  to  remMt  tlwt  ■ 
v.ere  on  the  deck  of  the  Sstbiegjimn  at  At 
iliecollirion;  all  had  equal  oppvtmdtydK 
tlieir  vessel,  and  the  maater  wm  Ibe  tint  i 
iiiie  to  do  so;  and  as  he  neTor  ntnnied  • 
liis  vessel,  although  offered  aa^tanoe,  and 
itiat  she  was  not  leaky,  we  do  not  eaaMm 
M-as  jnitified  in  abandining  bcr  without 
,'ffort 

Kbllv,  J. — Having  received  the  answeo 
riwd,  I  prouounoe  the  party  of  tlie  Swam 
hlame  in  the  collision,  and  decree  aco 
ri»erving  the  question  of  cost*  and  dan 

farther  information,  disallowing  so  mudi 
ilamagea  in  accordance  with  the  finding, 
master  of  the  Sydntif  Jonrt  was  not  jni 
abaudening  his  vessel,  as  were  tho  rend 
■i  bandonmcnt. 

[There  was  an  appeal  to  the  Court  of  ] 
ii  this  case,  and  the  decision  of  the  Cour 
iiiralty  was  affirmed,  but  without  costs.] 


lies  ft 

been  altered  by  "The  Merchant  Ship] 

Amendment"  fM  &.  26  Vict,  c,  C8).    It  is, 

ess,  considered  of  sufficient  general  impo 

>ther  respects  to  render  its  publication  dei 


The  Akbctus.  (a) 

('oBiiimi — CoB^m&ory  pilotagt—Coiueipientii 
—The  Mtrdimt  S/iipping  Acl  (17  j- 
e.  lOi)— Setts.  296,  297.  340,  358,  and  3) 

.1  steain-ship  tchich  dots  not  J:«p  at  herpnf 
the  chaanei,  when  coming  dou-n  or  going  t 
and  idAiVA  starboards  her  Aei'it  when  At  a 
ported,  win,  taider  ordinary  drcumsliuictt 
Uable,  t'n  a  sail  /br  collision,  lo  pay  baUi  da 

Where  a  vtstel  hat   come   into  collitioi 


'othio' 


I,  if  it 


I  leill  net  6s  lialk,   i 


,./t 


charge  of  a  dub/  licensed  pilot  at  tin 
that  tlie  pilotage  mas  1^  itatale  conpulaory. 
This  was  a  suit  of  collision  instituted  b 
Brundrit  and  Whiteway,  of  Runcorn,  in  t 
i)f  Chester,  in  England,  registered  owm 
^(chooner  I)uke,  of  Runcorn,  ISO  tons 
Samuel  Owens,  master,  against  the  own 
Mrew-steamer  Arbutus,  of  Morecombe, 
Payton,  master,  to  recover  damages  fo 
sieged  to  have  been  sustained  in  a  coUis 
took  place  between  those  vessels  in  Belfa 
on  tho  5th  February  last,  owing,  as  the  i 
alleged,  to  the  gross  negligence  of  the  c« 
crew  of  the  steamer,  &c.  The  couK  wa: 
an  the  original  hearing,  by  Lieutenant  A 
Touche,  K.N.,  and  Lieutenant  Crosby,  ] 
nautical  assessors  ;  and  the  case  was  I 
consent,  viva  race.  The  facts  appear  fn 
judgments  of  the  court. 

Drs.  Todd  and  Elrington,  for  the  petitia 

the  Unity,  Swahy's  Reports,  101,  and  conh 

for  ordinary  damages,  an 
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IlBLAXDb] 


Thb  Abbutub. 


[Irblakd. 


■jnqiumtiil  damages.    Tbey  also  cited,  on  the 
wtioD  of  oompnltory  pilotage, 
Tha  Marahant  Shipping  Act,  17  k  18  Viot   c  104, 

M.  290,397^840,  858  ft  388; 
neJfaria,!  Wm.Bob.  95; 
71eJorH»fa,2  Wm.Bob.  10; 
The  Liverpool  Pilotage  Act,  5  Gea  4,  c.  73,  a  24 ; 

and 
IV  GtftrfoMO,  8  Hag.  169. 


Bn.  GSbbtm  and  TinonMatd  for  the  iteamer,  relied 
1  a  twofold  defence,  via.,  upon  the  merits,  and 
Hcodlj,  that  the  Arftafitt  was,  at  the  time  of  the 
oDiMi,  in  diarge  of  a  duly  licensed  pilot  ondw  a 
Miipiilsary  statute,  and  that  consequently  her 
NVMn  were  not  liable.    They  cited 

The  Belfsat  Uarboor  Ac^  10  &  11  Vict  c  52, 
a  101; 

TV  AUome^General  y.  Cati,  3  Prices  Beps.  302; 

Canuiken  v.  JSytibotkam,  4  Man.  ft  SeL  7f ; 

TkMaria,  Ist  Wm.  Bob.  95 : 

TkAffricota^  2  Win.  Kob.  10; 

The  Joktama  StoO,  Ltuh's  Bep  295 ; 

The  Waterford  Pilot  Act,  0  A  10  Vict.  c.  292  ;  and 

TkFamOj  2  Wm.  Bob.  184. 

KiLLY,  J. — (upon  the  original  hearing,  in  address- 
iig  the  assessors,  said)— On  Wednesday  morning, 
Ae  5th  (tf  February  last,  between  the  hours  of 
rissea  and  twelve  o'clock,  the  weather  being  bright 
tai  desr,  and  the  tide  a  little  more  than  one  quarter 
hod,  a  steam  tug  was  proceeding  up  the  Victoria 
Cbanel  to  the  town  of  Belfast,  with  two  vessels  in 
liv  sboot  fifteen  yards  astern  of  her.  One  of  them, 
ii  Dtdotj  the  petitioner  in  this  cause  of  collision,  a 
ihMKr  of  120  tons,  drawing  nine  feet  three  inches, 
ailtk  on  her  port  quarter  ;  the  other  on  her  star- 
htH,  a  one-masted  flat  named  the  Ellen,  drawing 
MM  feet ;  the  wind  was  blowing  a  moderate  breeze 
km  WJ9.W.  to  N.W.,  and  there  was  a  fresh  in  the 
nkt,  Victoria  Channel  being  a  nsrrow  one,  the 
kg  sod  her  tow,  complying  with  the  provisions  of 
liHerchant  Shipping  Act,  kept  to  the  starboard 
north  side  of  it  in  going  up,  and  nothing  was  in 
f|te  until  the  master  of  the  tug  observed  the  screw 
iMKr  AHmtHs,  the  deft,  in  this  cause,  about  half 
■ile  a-head,  coming  down  the  channel  rather  on 
biaorth  aide  of  it,  on  her  customary  voyage  from 
Ufsst  to  Bordeaux,  with  passengers  and  goods, 
inat  the  very  same  time,  a  smack,  named  the  Nero^ 
kh  a  Belfast  pilot  on  board,  was  standing  over  for 
It  north  shore  on  her  port  tack,  but  astern  of  the 
V  and  her  tow.  The  part  of  the  channel  in  which 
a  tug  descried  the  Arimtus  half  a  mile  a-head  is 
ndgkt,  and  nothing  was  between  them,  both  being 
» cr  neariy  at,  the  north  side  of  it,  and  approsch- 
jT  each  other  at  a  combined  velocity  of  about  ten 
ues  an  hour,  their  being  a  fresh,  and  the  rate  of 
e  tug  being  between  tluee  and  four,  and  that  of 
le  Arbutus  five  miles,  an  hour.  In  this  state  of 
ings  the  master  of  the  tug,  according  to  his 
WBce,  when  the  Arbutus  was  yet  a  half-mile 
slut,  ported  a  little,  and  when  she  was  a  shorter 
Haaco  about  thirty  fathoms  off — put  his  helm 
■d  a-port,  the  Duke  porting  also,  and  hailed  her 
(keep  her  own  side.  In  less  than  a  minute  after 
■ting,  the  tog,  drawing  four  feet  only,  took  the 
nod,  and  was  on  the  ground,  the  Duke  slantways 
•hb  oi  her  under  the  influence  of  her  port  helm, 
hen  the  Arbutus,  then  close  abreast  of  them  on 
Mir  port  side,  clearing  the  tug,  struck  the  Duix 
|ht  amidships  on  her  port  side  with  her  stem, 
Btfaig  four  or  five  planks  right  down  above  and 
km  the  water,  and  doing  her  other  damage. 
ider  the  force  of  that  blow  the  Duke  drove  the 
!■,  which  was  alongside  of  her,  ashore,  and  was 
adf  obliged  to  hoist  canvas  and  run  ashore  also 

tvuxid  rittUng  in  the  deep  water,  as  she  had 
lady  bc^OB  to  filL      For  that  collision  the  Duke 
tb#  hlaiB^  to  the  Aritous  in  not  having 


kept  to  her  starboard  side  of  mid-chanel,  in  com- 
{fiance  with  the  statute,  and  in  not  having  ported, 
as  she  should  have  done.  The  case  of  the  Arbutus, 
not  denying  these  facts,  is,  that  the  petitionera 
themselves  were  the  cause  of  the  collision,  and  for 
two  reasons — ^flrst,  for  having  ported  when  it  was 
too  late ;  next,  for  having  ported  when  they  should 
have  continued  on  their  course.  With  respect  to  the 
first,  the  evidence  of  Hutchinson,  the  pilot  of  the 
Arbutus,  is,  that  he  saw  the  tug  and  her  tow  right 
a-head  about  one  mile  and  a  quarter  off,  and  the 
smack  Nero  further  down,  at  the  southward  on  her 
port  tack,  and  heaving  about  on  her  starboard  tack, 
laying  pretty  well  up  the  cut ;  and  that  when  he  was 
between  one-quarter  and  one  half  mile  off  the  tug, 
she  being  right  a-head,  and  the  Aero  standing  on 
between  the  tug  and  the  southern  bank,  he  ordered 
his  helm  a-starboard,  in  order  to  pass  to  the  north 
of  the  tug,  as  he  had  not  room  to  pass  to  the  south 
or  at  the  port  side  of  her,  on  account  of  the  Nero  ; 
but  that  the  tug  coming  on  at  full  speed,  when 
about  one  ship's  length  off,  put  her  helm  a-port, 
although  he  had  waved  to  her  to  keep  her  course, 
and  by  so  porting  hove  herself  and  her  tow  right 
orer  me  Arbutus  hawse,  whereupon  he  ordered  to 
reverse  at  full  speed,  but  did  not  succeed  in  clearing 
them.  Now,  as  already  observed,  the  evidence  of 
the  master  of  the  tug  was,  that  immediatdy  on 
seeing  the  Arbutus  half  a  mile  off,  he  ported  a 
little,  and  then,  when  he  was  about  thirty  fathoms  off, 
he  put  his  helm  hard  a-port.  The  porting  at  the  lat- 
ter distance  is  here  corroborated  by  Hutchinson,  who 
said  he  was  a  ship's  length  off  when  the  tug  ported, 
the  length  of  the  Arbutus  being  180  feet,  which  is 
just  thirty  fathoms.  But  the  material  point  for 
corroboration  is,  did  the  master  of  the  tug  port  when 
he  was  the  half-mile  off  ?— or,  in  other  words,  did 
he  port  before  the  Arbutus  starboarded,  as  the  latter 
was  done  only  when  the  distance  between  them  waa 
between  half  and  one-quarter  of  a  mile.  Now  the 
evidmce  of  James  Mount,  the  man  at  the  wheel  of 
the  Arbutus  upon  the  occasion,  leaves  no  doubt 
whatever  upon  the  matter.  It  is  this :  *'  When  the 
tug  came  close  to  us  she  ported,  and  he  g^t  orders  to 
starboard.  Then  the  tug  put  her  helm  hard  a-port. 
That  was  the  first  and  only  order  he  got  to  star- 
board." With  such  evidence  given  by  their  own 
helmsman,  it  seems  impossible  that  the  Arbutus  can 
nudntain  her  plea  that  the  tug  ported  too  late,  even 
if  the  Arbutus  can  succeed  in  proving  that  she  herself 
was  correct  in  having  starboarded,  her  own  witness 
having  thus  so  positively  sworn  that  the  tug  had 
ported  before  the  Arbutus  starboarded.  Another 
point  bearing  on  this  part  of  the  case  is  also  to  be 
observed  upon.  Holmes,  the  pilot  of  the  Duke,  has 
sworn  that  after  he  had  ported  her  helm  he  hailed 
the  Arbutus,  then  coming  on  under  a  starboard  helm, 
to  port  and  reverse,  and  that  he  then  saw  her  bows 
go  off  a  little  to  starboard,  but  not  enough  to  clear 
the  Duke,  as  she  struck  her  in  the  waist  a  slanting 
blow.  Now  this  is  admitted  most  distinctly  by 
Hutchinson,  the  pilot  of  the  Arbutus,  his  evidence 
being  that,  ''having  starboarded  two  or  three  minutes 
before  the  collision,  he  was  heading  to  the  north 
side  of  the  channel  and  had  brought  the  tug  on  his 
starboard  bow,  and  was  keeping  her  on  it  when 
she  ported;  and  he  then  told  his  mate  to  put  his 
helm  a-port  and  reverse — that  she  had  not  time  to 
reverse,  but  that  her  head  came  to  starboanl  under 
the  port  helm,  and  that  was  before  the  collision.** 
Of  course,  then,  there  can  be  no  doubt  upon  the 
point — an  important  and  material  one  in  its  bear- 
ings upon  the  case — and,  independently  of  other 
views  of  it,  showing  at  the  time  the  full  conscious- 
ness of  this  pilot  Hutchinson  as  to  the  proper  course 
it  was  his  duty  to  have  ^mtvm'^  W\»x\ci^Tvi\Tc^.  ^. 
will,  however,  ask  youx  'naxilVca^  a^xmott.  ^"^2*^^^?? 
circumstaxicea.   T\mto  iwm  \a  Vi  \jfc        * ""     ^  "^' 
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second  plea  of  the  ArfnttuSy  namely,  that  the  tng 
should  not  have  ported,  but  hare  continued  her 
course,  as  there  was  an  unavoidable  necessity  for 
the  Arbutus  to  keep  to  the  north  side  of  the  channel, 
there  being  plenty  of  room  for  her,  and  to  starboard 
her  helm  to  escape  the  risk  of  running  into  the 
smack  Nero,  at  the  time  beating  up  the  channel, 
and  that  she  was  justified  in  so  doing  to  give  the 
tug  and  her  tow  greater  room.     Now  this  plea, 
which  apparently  assigns  three  distinct  grounds  for 
the  course  pursued  by  the  Arbutus,  is  in  regard  of 
the  first  and  last  of  them  very  untenable.  If  the  object 
of  the  Arbutus  had  in  reality  been  to  give  the  tug 
greater  room,  she  should  have  left  to  her  the  north 
side,  where,  according  to  her  own  admission,  there 
was  more  room  than  to  the  southward ;  and  that  the 
more  readily,  because  under  clause  207  of  the  Mer- 
chant Shipping  Act  the  northern  was  the  proper  side 
for  the  tug  and  the  southern  the  proper  side  for  the 
Arbutus,  and  under  the  290th  section  of  that  Act  the^r- 
butus  was  not  justified  in  starboarding  for  such  reason 
but  should  have  ported  and  passed  the  tug  upon  the 
I>ort  side.  The  plea  in  question  then  is  to  be  considered 
merely  with  reference  to  the  averment,  that  there 
was  an  unavoidable  necessity  to  escape  the  risk  of 
running  into  the  smack  Nero,    Unquestionably  there 
was  one  point  of  time  in  the  brief  three  or  four 
minutes  during  which  this  most  indefensible  calamity 
was  being  inflicted,  when,  as  the  pilot  and  mate  of 
the  Arbutus  both  admitted,  that  they  could  have 
passed  to  southward  of  the  tug  in  safety,  and  they 
assigned  no  reason  whatever  for  not  having  then 
done  so,  and  so  arose  the  circumstances  which  fol- 
lowed.   It  will  be  borne  in  mind  that  the  pilot  of 
the  Arbutus  admitted  he  saw  the  Nero  heaving  about 
on  her  starboard  tack  when  he  first  saw  the  tug. 
The  pilot  of  the  Nero  deposes  as  follows: — "That 
he  had  gone  as  close  to  the  north  shore  as  he  could 
go  in  order  to  have  a  long  reach  when  he  went  round 
on  that  starboard  tack,  and  that  tacking  under  the 

stem  of  the  tug,  and  going  a-head  of  them,  he  stood 
across  to  the  south  to  run  out  of  the  road ;  he  then 

saw  the  Arbutus  coming  down  five  or  six  lengths  of 
herself  a-head  of  the  tug,  and  rather  on  the  north 

side.    The  Arbutus  was  three  or  four  lengths  ofif  the 

Nero  when  the  latter  was  in  mid  channel,  standing 

right  on  to  the  south  bank  to  keep  clear  of  her — the 

channel  there  being  250  feet  broad.    The  Nero  was 

her  own   length   a-hc»d  of  the  Arbutus  when  she 

passed  her  just  going  to  run  ashore  to  keep  out 

of  her    way,   and  at   that   time   there   was    150 

feet  of  water  between   her  and  the  Arbutus,  and 

that  was  before  the  collision.     Immediately  after 

running  ashore  he  looked  over  to   see  what  had 

happened,   as  he  had   seen   the   Arbutus  heading 

right  for  the  tug,  or  for  the  northward   of  her, 

and  he  saw  the  Arbutus  backing  astern  from  tht 

Duke,  but  he  had  not  seen  the  blow  struck."    The 

pilot  of  the  Arbutus,  so  far  from  contradicting  or 

denying,  actually  confirms  that  evidence,  for  he 

admits  that  when  the  Nero  was  abreast  of  the  tug, 

and  on  his  own  starboard,  there  were  100  feet  of 

water  clear  between  the  Nero  and  the  tug,  and  that 

the  Nero  was  still  running  to  the  southward,  and 

more  out  of  the  way.    Now,  it  was  at  that  very 

juncture  that  the  Arbutus,  twenty  feet  only  in  beam, 

with  such  admitted  as  well  as  increasing  sea-room 

between  the  tug  and  the  Nero,  starboarded  to  go  to 

the  northward  of  the  tug,  where,  according  to  the 

mate's  evidence,  there  was  but  sixty  feet.    I  will 

ask  your  opinion,  if  these  circumstances  embodied 

an  unavoidable  necessity.    The  result  of  these  latter 

portions  of  the  evidence,  when  taken  into  considera- 
tion with  the  running  ashore  of  the  tug  and  her  tow 

immediately  before  and  after  the  collision,  shows 

how  clo»e    they  must  have  been  to  it  all  along, 
snd  that  was  the  evidence  of  the  master  of  the  Dukt. 
St  also  strongly  leads  to  more  than  sunuifie  that  the  \  waa  m  IvAiit..  AiiL^«  lOoSak  vKa^X^  ^ 


course  adopted  by  the  pilot  of  the  AHmtms  in  tdect- 
ing  the  northern  side,  was  the  canyiiig  oat  of  hb 
predetermination,  formed  when  he  to»  duigstf 
the  vessel  on  the  morning  in  question.  I  will  nor 
read  the  two  sections  of  the  Merchant  8hlpni| 
Act  alrc^y  referred  to,  and  begging  yoa  to  nif 
them  in  mind,  put  the  following  questions  :— 

First — ^Was  the  tug  with  her  tow  justified  in  put* 
ing,  or  should  she  have  continued  her  course  ? 

Second — Did  she  port  in  time  ? 

Third— Was  the  Arbutus  justified  by  unavoidflUi- 
or  any  necessity  in  starboarding  and  going  north 
of  the  tug  in  order  to  escape  the  risk  of  ooUiiin- 
with  the  Nero  f 

Fourth — ^Was  there  sufficient  sea-room  to  vm- 
southward  of  the  tug  at  the  time  the  smack  Jw 
was  standing  over  to  southward  when  the  Arbidm 
put  her  helm  to  starboard  ? 

Fifth— What  course  should  the  Arbutus  have  po^ 
sued  under  all  the  circumstances  ? 

Sixth— To  what  party  do  you  attribute  tiie  Uimr 
of  the  collision,  stating  your  reasons? 

His  Lordship  and  the  assessors  having  retired  tn- 
chamber  to  consider  and  confer,  returned  in  an  ~ 
into  court,  when  the  following  were  the 
given  to  the  several  questions : — 

To  the  first  question— The  tug  was  fully  joftiiil 
in  porting,  not  only  to  keep  on  the  proper  sidi^  M* 
to  avoid  the  risk  of  a  collision. 

To  the  second — ^Wc  are  quite  satisfied  thsttM 
tug  did  port  in  time. 

To  the  third— The  Arbutus  was  by  no  mesnti*': 
tified,  there  being  ample  space  to  the  southwud  4^] 
the  tug  for  the  Arbutus  to  pass  without  any  risk  S. 
collision.  i 

To  the  fourth— We  are  perfectly  satisfied  thrttfi^ 
Arbutus  had  sufficient  room  to  pass  to  the  Boathvirf< 
without  risk  or  injury  to  the  vessels  on  either  tfk 
when  she  starboanled. 

To  the  fifth — Having  seen  the  vessels  in  good 
and  at  a  reasonable  distance,  and  having  had 
sea-room  all  through,  the  Arbutus  should  have 
to  her  proper  side  instead  of  starboarding. 

And  to  the  sixth — We  attribute  the  blame  of 
collision  solely  to  the  Arbutus  for  not  having 
to  her  proper  side  when  coming  down,  and  for  il^' 
boarding  when  she  should  have  ported. 

Kelly,  J. — Agreeing  in  all  the  opmioos  W0 
expressed,  and  under  all  the  circumstances  of  i> 
case,  I  pronounce  for  the  petitioners  in  the  cn^ 
subject,  however,  to  whatever  conclusion  I  Bj 
arrive  at  upon  the  plea  of  exemption  on  the  ff^'^ 
of  compulsory  pilotage,  relied  upon  by  the  dcftfl.,  tf^ 
yet  to  be  the  subject  of  argument 

The  case  was  subsequently  re-argued  on  the  qMf 
tion  of  compulsory  pilotage. 

Kelly,  J.,  in  pronouncing  judgment  on  Alt 
point  said : — ^This  was  a  cause  of  collision,  in  wlnci 
proceedings  were  instituted  on  the  part  of  ^ 
schooner  Duke^  of  Runcorn,  against  the  Mf0^ 
steamer  the  Arbutus,  of  Morecombe,  to  leoortf' 
damages  for  injuries  sustained  by  her  in  cor 
sequence  of  a  collision  between  those  Tesadi  ^ 
Belfast  Lough,  on  the  5th  Feb.  last.  The  coiBt 
was  assisted  at  the  original  hearing  byaswBMUr 
and,  being  so  advised,  found  that  the  blame  of  ^ 
collision  was  to  be  attributed  solely  to  the  peiMii 
in  charge  of  the  Arbutus^  for  having  enoneoiiBiy^ 
her  helm  to  starboard ;  and  further  found,  bcwci 
the  admission  of  the  petitioners  themselTeitni^ 
all  the  evidence,  that  the  ^r6«fi»,  on  the  taaoM 
in  question,  was  under  the  charge  and  mamg^ 
ment  of  a  qualified  pilot — ^that  the  bdm  bad  totf 
starboarded  by  his  order,  the  officers  and  crew  actinf 
meteVy  \iv  ob^veuce  thereto— and  that  the  pikl  iM 
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Bttion  arose,  and  has  been  ably  argued  on  both 
BSy  whether  or  not,  under  the  Belfast  Harbour 
t  and  the  Merchant  Shipping  Act,  as  pleaded  by 
owners  of  the  ArbuhUy  these  owners  are  to  be 
sTed  of  their  liability  to  make  good  the  loss  so 
iiioned  by  the  act  and  fault  of  their  pilot,  as 
1  these  statutes  made  it  compulsory  upon  them 
mploy  a  qualified  pilot ;  and  the  latter  one,  in 
.  SSS,  expressly  enacts  'Hhat  no  owner  or 
ter  of  any  ship  shall  be  answerable  to  any  per- 
whatever  for  any  loss  or  damage  occasioned  by 
fault  or  incapacity  of  any  qualified  pilot  acting 
hargc  of  such  ship  within  any  district  where  the 
iloyment  of  such  pilot  is  compulsory  by  law." 
r,  it  has  been  considerately  said  that  this  statute 
old  not  be  extended  past  its  strict  construction ; 

although  founded  on  the  principle  of  natural 
ice,  that  when  masters  are  compellable  to  take 
fts  on  board,  owners  should  not  be  responsible 
the  acts  of  strangers  to  whom  they  are  forced 
commit  the  management  of  their  vessels,  and 
r  whom  they  have  no  control ;  yet  it  is  at  the 
le  time  to  be  remembered  that  it  deprives  of  their 
ledy  persons  who  have  suffered  injury.  A  court, 
lefore,  ought  to  be  well  satisfied  that  the  ship- 
ner  claiming  the  exemption  has  brought  himself 
tinctly  wi^in  the  several  conditions  imposed 
the  statute  before  any  declaration  of  his  being 
titled  thereto  be  made  in  his  favour.  These 
iditions  are,  that  there  was  a  qualified  pilot  on 
ird  at  the  time — ^that  such  pilot  was  solely  in 
Kge — that  he  was  exclusively  in  fault,  and  that 
Iks  district  in  which  the  collision  occurred  the 
Utoyment  of  a  pilot  was  compulsory  by  law.  In 
iMRsent  case  the  court  is  spaied  the  consideration 
fw  three  former  requirements,  having  been  parts 
f  tte  finding  already  come  to  in  this  cause,  and 
li  ts  come  to  a  conclusion  upon  the  last  named 
4f,  namely,  whether  the  employment  of  the  pilot 
■  compulsory  or  not.  The  advocates  for  the 
tftiimers,  confining  their  arguments  very  properly 
tikis  question,  urged  in  regwrd  of  it  two  objections, 
il»  that  the  case  of  the  Arbutus  was  deficient  in 
listSDce  for  not  having  pleaded  or  proved  in  the 
■t  instance  that  the  master  was  not  himself  a 
rtifled  pilot,  and  that  in  consequence  of  that 
iect  they  should  be  debarred  the  jdea  of  com- 
tboiy  pilotage  under  the  Merchant  Shipping  Act, 
d  secondly,  that  under  the  Belfast  Harbour  Act 
totsge  was  not  compulsory  at  all.  The  sections  of 
e  Merchant  Shipping  Act  under  which  the  first 
section  is  taken  are  sects.  340  and  353 ;  the  former 
•cting  that  ^  the  master  or  mate  of  any  ship  may 
fly  to  any  pilotage  authority  to  be  examined  as 

his  capacity  to  pilot  the  ship  of  which  he  is 
itter  or  mate,  or  any  one  or  more  ships  belonging 

the  same  owner;  and,  if  found  competent,  a 
lotage  certificate  may  be  g^'anted  to  him,  and  such 
rtificate  shall  enable  him  to  pilot  such  ship  within 
e  specified  district  without  incurring  any  penalties 
rtoe  non-employment  of  a  qualified  pilot.**  And 
le  latter  (the  353rd),  **that  every  master  of  an 
^exempted  ship  navigating  within  any  district, 
^  after  a  qualified  pilot  has  offered  to  take  charge 
iQch  ship,  himself  pilots  such  ship  without  pos- 
Ming  a  pilotage  certificate  enabling  him  so  to 
S  shall  for  every  such  offence  incur  a  penalty 

double  the  amount  of  pilotage  demandabic 
rthe  conduct  of  such  ship."  Now,  it  is  clear  that 
der  the  former  section  a  certified  master  incurs 
penalties  for  the  non-employment  of  a  qualified 
ot,  and  that  therefore  in  such  case  pilotage  is 
\  eompolsory ;  and  that  under  the  latter  section 

QDoertiflcated  master  does  incur  the  penalties, 
1  that  pilotage  is  compulsory.  Such  being  the 
r,  the  objection  is,  that  the  plea  of  the  defts., 
leh  dmplT  arerred  ^that  the  Arbutus  was  at 
»  BMsr  tbe  durge  oi  a  quMMed  pilot,'' 


should  have  previously  averred,  as  set  out  in  the 
353rd  section,  "  that  her  own  master  did  not 
then  possess  a  pilotage  certificate;"  the  intended 
and  avowed  object  of  the  objection  being,  that 
in  the  absence  of  the  latter  the  deft,  had  not 
entitled  himself  to  plead  or  avail  himself  of  the  - 
former  averment — that  is,  of  the  immunity  of 
compulsory  pilotage.  To  this  objection  the  defts. 
have  argued,  in  reply,  that  they  are  not  bound  to- 
prove  a  negative,  and  that  it  comes  too  late,  and  the 
court  can  well  admit  the  reasonableness,  and  even 
the  strength  of  this  reply  when  it  observes  that  the 
petitioners  have  laid  no  ground,  by  affidavit  or 
otherwise,  to  induce  a  presumption  that  the  master  of 
the  Arbutu8  had  in  his  possession,  at  the  time  in 
question,  a  pilotage  certificate,  or  that  their  own 
rights,  as  ascertained  by  the  court  in  its  finding  on 
the  original  hearing,  were  likely  to  be  defeated  by 
the  evasion  of  the  defts.  in  pleading  their  case. 
No  difficulty  lay  in  the  way  of  the  petitioners, 
either  in  ascertaining  the  fact  as  to  the  jnlotage  - 
certificate,  the  sections  337  and  349  of  the  Mer- 
chant Slupping  Act  having  made  ample  provision 
for  the  registration  and  publication  of  the  names 
of  all  persons  licensed  by  any  jalotage  authorities  te 
act  as  pilots.  The  court,  however,  guiding  itself  by 
the  rules  and  practice  of  pleading,  will  examine  - 
whether  the  averment  contended  for  by  the  petitioner 
ought  not  rather  to  have  been  their  own  reply  to  the 
plea  of  the  defts.  than  iNirt  of  that  plea  itself,  being 
new  matter  and  in  derogation  of  it.  In  the  Agricoioy 
2  Wm.  Kob.  10,  where,  as  in  this  case,  the  peti- 
tioners merely  denied  that  the  Local  and  General^ 
Pilot  Act  under  which  the  defts.  pleaded  their 
exemption,  applied,  the  court  said  that  their  mere 
denial  was  defective,  inasmuch  as  it  was  intended  * 
to  deprive  the  owners  of  the  Agricoh  of  their  exemp* 
tion  under  the  statute,  upon  the  ground  that  the- 
pilot  was  voluntarily  and  not  compulsorily  taken  on 
board;  it  should  have  been  expressly  pleaded  by 
them,  together  with  the  reasons.  This  case  was 
further  strengthened  by  a  much  later  one,  the  A7/- 
lamevy  Lush.  202.  In  the  iTtV/omey  the  petitioners - 
sought  to  deprive  the  defts.  oi  their  plea  of  exemp- 
tion on  the  ground  of  compulsory  pilotage,  by  show- 
ing that  their  master  had  himself  a  pilotage  certifi- 
cate. And  how  did  they  proceed?  By  formal 
pleading,  and  by  raising  that  issue  in  their  reply  to 
the  plea  of  the  defts.  Such  is  the  course  then  which, 
in  the  opinion  of  this  court,  the  petitioners  here 
should  also  have  adopted,  and  not  have  sought^ 
to  raise  a  question  of  serious  importance  and 
of  first  impression — not  even  upon  motion — ^not 
upon  notice  even,  but  on  a  mere  surmise  long 
after  the  trijU  of  the  cause,  and  not  until  after 
the  argument  upon  the  question  at  issue  had  been 
fully  opened  by  the  deft.*s  advocates.  The  Court 
therefore  overrules  the  objection,  remitting  the 
defts.  to  the  full  benefit  of  their  plea  under  that 
333rd  section.  There  is  now  for  consideration  the 
objection  raised  to  the  Belfast  Harbour  Act, 
namely,  that  under  it  pilotage  is  not  compulsory. 
Two  sections  of  this  Act — 101  and  104--contain  the 
enactments  referred  to  in  support  of  this  objection. 
By  the  former  the  master  or  owner  of  vessels 
coming  into  or  going  out  of  the  port,  harbour,  or 
river  of  Belfast,  shall,  for  every  such  vessel,  pay  as 
and  for  pilotage  on  entering  or  on  leaving  a  certain 
rate  or  simi  fixed  by  a  schedule  referred  to  in  the 
Act ;  and  by  the  latter  it  is  enacted  that  in  case  any 
master  or  owner  who  is  required  by  the  Act  to 
employ  a  pilot  shall  refuse  to  take  on  board  and 
employ  any  such  who  should  offer  his  services,  such 
master  or  owner  shall  pay  double  pilotage  over  and 
above  any  penalty  he  may  be  liable  to.  Now,  the 
argument  is,  that  aa  \\\'&  \ftX\Kt  t\a»»fc  VoSC^rXa  ^^ 
penalty  only  on  8uc\i  xeicajMXiX  \s\a»\«»  vb^^  q^wt^si* 
as  are  required  \>y  \;hfe  IkcX  \«  WK^Vn  '^J^'^^i^^ 
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in  dio  only  otber  claiue  on  the  subject — the  lOUt— 
the  eompuliion  U  nivrely  to  pay  pilutagc,  not  to 
em^uy  pilot*,  tha  penalt;  falin  to  the  ftruund,  and 
there  cui  be  no  compnliion.  But  the  full  rciuling 
of  the  KctiDn  (lOlit)  will  ict  thii  arsumeat  in 
ita  proper  light ;  th«t  rcAilinK  in  full,  ftnu  not  ai  the 
argnment  hftd  it,  in  part  oa[<r,  "  that  eveir  master 
.and  owner  of  a  veatel,  on  ite  entering  or  leaving 
the  laiJ  poit,  ihall  pay  to  the  cummiMion^n  <5 
the  hurbour,  m  and  for  pilotage  thereof,  a  rate  or 
nun  proportioned  to  the  tonnagoof  the  Teanel,  anil 
the  cUm  of  [alot  employed  by  such  yeuol ;"  thui  in 
preciae  wordi  makintt  compulaciry,  through  the  coni- 
nuMiuncn  of  the  harbour,  the  payment  of  pilotage 
for  isach  veaacl  to  those  pilots  only  who  were 
cmpli>yed  by  it — compeUing  them  to  pay  those  whom 
they  were  required  under  the  Aet  to  employ — for 
under  the  Act  the  whole  plaai  of  piliits  were  created 
«iid  regulated,  and  to  them  was  eiclusively  com- 
niitted  the  pilota^to  of  the  harbour.  In  Ciirulim  v, 
SiddioOuiiii,  4  Mau.  &  Sel.,  weaker  expreaiions  were 
coQiidered  compulsory — the  wonli  of  the  LiTcrpool 
Act,  the  subject  of  Chat  decision,  being  limjdy  that, 
if  no  pilot  be  taken  pilotage  shall  be  paid  ;  and  in 
The  llaria,  I  Wm.  liob.  95,  the  Court  says,  ■■Is  not 
makinfi  tiiu  neglect  to  take  a  pilot  punishable  with 
payment  of  the  pilotage  itself  a  compulsion  upon 
the  owners  ?"  Suppose  the  statute  had  mentioned 
ton  times  that  amount,  the  differenev  would  be  only 
in  the  degree  of  compulsion,  but  not  in  the  conipul- 
■ion  itself.  To  these  may  be  added  71c  .Ud/rJnn, 
which  WHS  before  thin  court  and  in  which  the  very 
•ame  question  wajj  niied  upon  the  Waterford 
Harbour  Act,  identical  in  its  pilotai^:  clauses  with 
the  Belfast  Act ;  and  the  court,  after  a  VL-ry  learned 
argument,  decided  in  favour  of  the  pilotagu  bfinn 
compulsory.  Under  tliesc  reasonings  the  second 
objection  of  the  petitioners  must  then  be  dis- 
-allowcd;  and  thecourtbeingsatisSed  that  the  defts. 
have  fully  established  their  case  and  claim  uf 
exemption  under  the  S88th  section  of  the  Mcrcluuit 
Shipping  Act,  dismiss  them  from  further  attendance 
uD  this  suit,  but  without  costs. 

Proctor  for  the  petitioners,  /Uchanbrm. 

Proctor  for  the  defts.,  the  Omtn't  J'roetor. 


jnnrxD  statbb  dibtriot  ooubt  of 

AIMIIRAIiTT. 

KcpoTlHl  liy  R  U,  BUIDiCT.  Proctor  snil  AdvKili  In  Ailmlrali 

SOUTHERN  DISTRICT  OF  NEW  VORK. 

(Before  Saipujis,  J.) 

Trk  ComiiaLiL'B  Gbinmell. 

Sakagt — Rate   of  conienwirion — Remote    diuHage   \ 
tawing  vtutl. 

Wiert  a  tt»»tl,  being  igaoniHt  of  htr  trkerealiotiti,  had 
etmct  a  sAou/,  biU  ffot  off  and  tame  ta  andior,  and 
a  iteamtr  aming  bg  gaet  htr  infommlion  of  hti 
potition  and  atttmpltd  ta  toa  her  to  ti  {dan  of  tafetg, 
but  the  hainser  breaking  nu  futthtr  attract  to  tow 
mi  made,  hut  llie  tteanier  gHidtd  the  venel  nut  to  — - 
cfctir  of  all  tkoaU,  btiiig  wllk  Ii/r  about fice  hours: 

Held,  that  the  ileamer  taa  entitled  to  talaa^e. 

Where  the  tttatntf  being  that  delated,  arrived  ih 
tabieijaent  jiroiecutioii  of  her  vogage  at  a  dangerous 
place  about  low  water,  ichich,  bat  for  that  iklag, 
the  vould  probaiih  have  reaehed  at  about  hii/h  water 
and  have  ptiMtd  in  tafeig,  but  it  l-eiag  low  uutfr  tht 
struck  a  rock  and  was  nrjf  seriousli/  injured  ; 

Seld,  that  sarh  danrngr  m»  loo  remote  to  be  amiidfitdai 
meAnKn/  in  rslimalii^  tie  aninuHtof  salcntji. 


orth     $100,(KHI,    the     sucii 


ftllK),0(JO  u-i'tk  a  carvo  mrA  1400,000,  tieinrilmt 
bring  imatineiil.  aitd  IM  riiL  tt»d  falMir  Bf~  tie  Ssfcns 

llehl,  that  the  salvors  idiould  reeaeer  ^6000  as  Mfa^ 
tayethtr  xitk  (inO,  the  amount  of  damage  acaaimM 
tv  the  steamer  bf  r»«iM  in  fMinoit  wiA  da  itf 
tehile  attrmpting  to  taJce  A^-  in  row. 
ForlibctUnts,.^iirfinand  iSMiAt;forre«pt,£i«l^ 
iHthmnyil,  and  Cioale. 
The  facts  of  the  case  are  folly  let  forth  in  lb 

jiulgments. 


nailing  ship  Cornelius  GriniteU,  fur  Ktrices  noda 
lu  the  latter  by  the  tiaxom,  near  Five  Fathom  Ba 
tiJ  the  eastward  of  Cape  May,  on  the  3rd  A| 
li)63.  Two  questions  are  raised  on  the  plcaiUi 
and  proofs  ;  1.  Whether  the  servicm  rffldwedea 
niUiin    the 

t^idvage  rewards  ;  and  'i 

lie  allowed,  llie  [Htculiar  character  of  the  cats  n 
be  best  presented  by  a  somewhat  detailed  sttUBM 
of  tlie  facts  which  appear  proved  by  the  eridwa 
'Jlie  New  York  and  London  packet  shiiv  Contim 
Oiinnell,  of  New  York,  valued  for  the  purpoMatf 
this  case  at  not  less  than  ^23,00*),  having  on  heitk 
caniouf  the  value  of  at  least  $100,000,  with  a  lap 
iiuuibur  uf  passengers  aod  a  full  crew,  left  LraM 
for  Xew  I'ork  on  the  ISth  March  1863.  b 
Salurdny.  the  :ind  of  April,  at  about  10  o'clock  iSi 
'he  hove  to  in  a  levere  gale  of  wind,  ber  mitf 
^^pposing  that  he  was  off  Firo  lalaiid,  loWkil 
\joati  Island.  The  ship  lay  to  till  the  next  moniC 
at  i  o'clock,  her  head  being  kept  eaat  soath-cM^lt 
nale  continuing  severe.  Afti«  4  o'clock  ■'"■' 
run  in  west  south-west,  as  it  was  then  *b;m4 
lowanls  New  Y'ork.  Between  12  and  1  o'clock* 
made  the  land,  which  was  then  thought  t«  btit 
New  Jersey  shore.  She  was  then  headed  dl  iti 
ijouth-east,  and  in  lialf  or  three  quarter*  of  an  W| 
btruck  in  shoal  iia,tat.  She  then  wore  ship  top] 
westward,  and  immediately  ancboicd  infiveoM' 
half  fathoms  of  water.  She  lay  here,  with  het  M 
to  the  wind,  which  was  blowing  fresh  tronti 
north-east,  accompanied  with  raio,  for  about  ■ 
hour,  her  offlcera  being  ignorant  of  th«r  * 
position,  when  the  steauiahip  Saxon,  owned  ^i* 
libullants  and  running  regnUrly  between  Pth' 
delphia  and  Boston,  waa  discorend  pmiiic  • 
her  trip  to  Boston.  The  captain  of  the  Gniadw 
mediately  set  signals  of  distreaa,  and  the  Son*  W 
down  for  him.  When  within  hailing  diitMA 
Captain  f^penccr,  of  the  Gn'ueE^  inquiml  tt  ■ 
master  of  tlie  fiaxon  if  he  could  tdl  him  wheitki 
was.  The  latter  replied  that  he  was  on  K* 
Fathom  Bank,  off  Cape  Hay.  Captain  Spcs* 
then  told  him  that  he  had  struck  on  a  shoal,  htfi 
eonsiderable  number  of  MMcnger*  on  boaid,  ^ 
disked  him  if  he  would  t^e  him  to  a  port  of  tafcV 
Captain  Mathews,  of  the  iSomii,  replied  that  be  TOM 
try.  TTiereujion,  after  the  proper  oiden,  * 
GrinnelFs  cable  was  alii^ed,  and  tbe  Snrsa  toA' 
hawser  from  her  for  the  pnrpoae  <d  takioE  ittV 
tow.  In  attempting  to  get  the  ship  off  boDK  !■ 
H-ind,  untler  her  jib  and  fore-tt^paail,  tha  ka*^ 
broke,  from  inevitable  acdilent,  and  withoat^tv 

a  part  of  eitl        ' '  '  "  ' 

'he  G 

was  made  to  haul  it  on  tlie  steamer,  it  gociow* 
her  screw,  though  her  engine*  were  mtoffti  as  IM 
na  they  could  he.  Some  twen^  or  thii^  trthV 
of  it  were  found  on  die  acrew  aftw  aM  nadt 
IhMton.  jVf ter  tlie  bawier  parted,  th*  c^Ada  ( 
Haa   Kurnn  >n<\«t«&  >^  GnaaaH  to  laaka  sul  m 


7^  s-eutl  saved  being  tcorth  j(2J,u00  lcit^  u  cufjoVlottwtem,'''^"^  •***^OP».'fl«*X'*»'M^^«— '' 
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rards  the  mouth  of  Delaware  Bay.  After  sailing 
«  or  six  miles,  the  steamer  stopped  her  engines  to 
i  the  GrinneU  come  up,  when  Captain  Mathews 
d  the  master  of  the  Urinnell  that  ho  should  have 
get  another  hawser  to  him  before  night,  as  it 
old  be  ebb  tide  before  they  reached  the  mouth  of 
» bay,  and  he  could  not  get  him  to  a  safe  anchor- 
2  without  it.  Captain  Spencer  then  asked  him  if 
could  not  take  lum  to  sea.  The  captain  of  the 
vM  said  he  could,  and  thereupon  the  steamer  led 
i  way,  and  the  GrinneU  followed  out  to  sea  clear  of 
shoals,  when  the  Grinnelf,  on  notice  from  the 
itain  of  the  Saxon  that  she  was  all  clear,  hauled  up 
her  course  for  New  York.  The  Saxon  went  on  her 
y  to  Boston.  The  ships  parted  about  8  o'clock, 
nday  erening,  April  3,  haring  been  together 
Mit  fire  hours.  When  the  GrinneU  arrived  in 
w  York,  she  was  fotmd  to  be  in  good  condition, 
damage  having  been  su£Fered  in  the  gale.  While 
^g  tiie  hawser  fast,  the  sea  running  high,  the 
iueff  in  pitching,  as  the  Saxon  came  across  her 
r,  came  down  on  her,  staving  the  boat  of  the 
ter,  carrying  away  her  rail,  and  cutting  a  hole  in 
r  deck.  This  damage  to  the  Saxon  was  repaired 
r  f  260.  Beyond  this,  and  the  winding  of  the 
wser  about  the  screw,  the  Saxon  received  no 
jury  while  engaged  in  rendering  assistance  to  the 
runeff.  Before,  however,  her  arrival  at  Boston, 
csuffeied  serious  injury  to  repair  which,  including 

■  for  her  detention  during  the  repairs,  cost  her 
RKTs  more  that  $2500.  The  wealiier  continued 
amy  after  she  left  the  GrinneU,  and,  the  evening 
( the  day  after,  she  encountered  a  heavy  gale. 
lilKpt  her  best  steam  on,  and  arrived  at  PoUock 
i^fak  her  usual  route,  at  about  5  o'clock  Tuesday 

^,  about  an  hour  before  dead  low  water.  In 
ting  to  cross  the  Kip,  the  steamer  struck,  and 
▼ery  badly  injured,  and  had  to  be  towed  to 
ton.  Had  she  not  been  detained  by  the  services 
he  ifndered  the  GrinneU,  she  would  undoubtedly 
m  reached  the  Rip  at  about  high  water,  and 
Mnd  over  it  in  safety.  The  Saxon  was  a  valuable 
iNmer,  worth  over  ^  100,000  and  had  a  cargo  on 
oinl  valued  at  $400,000.  To  the  south  and  west 
(  Rve  Fathom  Bank,  where  the  GrinneU  lay,  are 
bik,  some  of  which  are  said  not  to  be  laid  down 

■  the  charts,  and  as  the  wind  and  current  were 
»?ing  in  a  south-westerly  direction,  if  the  GrinneU 
■d  parted  her  chains,  she  would  have  been  in  con- 
idenble  danger  of  being  wrecked,  especially  if  the 
ik  had  increased  to  a  point  of  great  severity.  In 
■ieof  such  increase  of  the  gale,  she  would  have 
MB  in  some  danger  of  parting  her  cable  had  she 
ot  been  rescued.  The  Saxon  was  the  only  regular 
ttsm-packet  which  was  due  at  that  point  about 
ttt  tinie,  though  Government  transports  occasion- 
jlj  puied  up  and  down  the  coast  in  that  vicinity, 
pon  these  facts  the  two  questions  already  referred 
>  irise,  which  have  been  elaborately  discussed  by 
nnaci,  and  they  are  obviously,  as  heretofore 
Wed :  1.  Were  the  services  rendered  by  the  Saxon 
»  the  GrinneU  salvage  services,  and  therefore 
otitled  to  salvage  compensation?  2.  If  they  were 
Jrage  services,  what  compensation  is  the  Saxon 
Ktitled  to?  Upon  the  first  point,  the  court  is 
itisfled  that  the  service  rendered  was  in  the  nature 
'  salvage.  The  GrinneU  was  saved,  by  the  timely 
terposition  of  the  Saxon,  from  a  position  of  con- 
leraUe  peril.  She  was  at  anchor  in  the  neigh- 
wriiood  of  dangerous  shoals,  upon  which  there 
IS  at  least  some  danger  of  her  drifting,  in  the 
mt  of  the  parting  of  her  cables.  One  severe 
te  had  just  been  encountered,  which  had  driven 
r  into  the  position  of  danger,  where  she  then  lay ; 
d  though  the  storm  had  lulled,  it  was  not  entirely 
nr.  The  sea  was  high  and  the  wind  fresh ;  and 
ntlier  severe  gale  visited  the  const  within  a  few 
■n  after  she  was  taken  out  to  sea  br  the  Saxon. 


The  evidence  is  not  entirely  clear  as  to  the  degree 
of  severity  of  the  succeeding  gale  at  Five  Fathom 
Bank,  but,  judging  from  the  ordinary  range  of  such 
storms,  it  is  fair  to  conclude,  from  the  evidence, 
that  it  was  felt  in  considerable  violence  at  this 
point.  It  is  true  the  GrinneU  might  have  ridden 
out  this  gale,  but  the  captain  was  ignorant  of  hi8 
position,  and  the  pilots  who  cruise  the  waters  in 
that  vicinity  were  thirty  miles  away,  at  Delaware 
Breakwater,  and  not  likely  to  reach  the  neighbour- 
hood of  Five  Fathom  Bank  in  such  weather.  No 
one  can  certainly  determine  whether  or  not  she 
would  have  ridden  out  the  gale  in  safety,  and 
though  Captain  Spencer  thinks  she  would,  as 
her  ground  tackle  was  strong,  still  it  must  be 
couched  that  there  was  more  or  less  danger 
in  her  lying  there  and  tmsting  to  the  experi- 
ment. It  is  quite  evident  that  Captain  Spencer 
considered  his  ship  in  great  danger,  and  was  there- 
fore anxious  that  the  Saxon  should  take  him  to  a 
port  of  safety.  It  is  true  that  he  now  says  his  feam 
at  that  time  were  based  upon  the  supposition  that 
his  ship  was  leaking  badly,  which  turned  out  to  be 
an  error.  Still  I  think  it  is  clear  that  the  ship  waa 
in  real  and  unusual  danger,  independent  of  the  fact 
whether  she  was  leaking  badly  or  not.  The  services 
of  the  Saxon  were  therefore,  in  the  judgment  of  the 
court,  salvage  services,  and  come  entirely  within  the 
rule  laid  down  by  Dr.  Lnshington  in  the  case  of  the 
Charlotte,  3  Wm.  Rob.  71,  where  he  says :  "  Accord- 
ing to  the  principles  which  are  recognised  in  this 
court  in  questions  of  this  description,  all  services 
rendered  at  sea  to  a  vessel  in  danger  or  distress  are 
salvage  services.  It  is  not  necessary,  I  conceive, 
that  the  distress  should  be  actual  or  immediate,  or 
that  the  danger  should  be  imminent  and  absolute. 
It  will  be  sufficient  if,  at  the  time  the  assistance  is 
rendered,  the  ship  has  encountered  any  damage  or 
misfortune  whicn  might  possibly  expose  her  to 
destruction  if  the  services  were  not  rendered."  This 
doctrine  is  accepted  and  enforced  by  the  Admiralty 
Courts  in  this  country.  Curtis,  J.,  in  the  case 
of  Henexsey  et  ah  v.  The  Ship  Versaillex  and  CargOy 
1  Curt.  R.  353,  gives  a  brief  and  clear  definition 
of  salvage :  **  The  relief  of  property,"  he  remarks, 
"from  imminent  peril  of  the  sea,  by  voluntary 
exertions  of  those  who  are  under  no  legal  obliga- 
tions to  render  assistance,  and  the  consequent 
ultimate  safety  of  the  property,  constitutes  a  tech- 
nical case  of  salvage."  Many  other  authorities  to 
the  same  effect  might  be  cited,  and  in  view  of  the 
general  rule,  when  considered  with  reference  to  the 
particular  cases  from  which  it  has  been  deduced,  I 
cannot  doubt  but  that  the  present  case  is  covered 
by  it.  It  only  remains  to  consider  the  amount  of 
compensation  to  be  awarded.  We  are  met  on  the 
threshold  of  this  branch  of  the  case  with  the  claim 
that  the  court,  in  fixing  the  amount  to  be  awarded,, 
should  consider  the  damage  suffered  by  the  Saxon 
in  striking  on  PoUock  Rip.  It  is  not  claimed  that 
the  entire  amount  of  this  damage  should  be  included 
in  the  award,  but  it  is  insisted  that  the  Saxon,  hv 
the  delay  of  five  hours  while  aiding  the  GrinneU, 
arrived  at  Pollock  Rip  so  much  later,  and  at  low 
water,  by  which  her  risk  in  crossing  was  increased, 
and  in  consequence  of  which  she  met  with  the  acci- 
dent and  suffered  great  damage.  And  it  is  clear 
that  the  Saxon  would  have  arrived  at  the  Rip 
at  high  water,  and  therefore,  in  all  ]>robability, 
have  passed  over  in  safety,  liad  it  not  been 
for  her  delay  in  aiding  the  GrinneU,  In  a 
certain  popular  and  remote  sense,  when  she  un- 
dertook to  get  the  GrinneU  out  of  danger  at  Five 
Fathom  Bank,  she  incurred  whatever  risks  such  & 
delay  might  subject  her  to.  She  took  the  risk  of 
encountering  anolhet  Blotm,  ^N^YixOa.  ^<i  tkv^N.  ^ssRs^fc 
if  she  avoided  t\ve  d«\a.y.  \sV«X«h«  Vwsr«i'aa«&. 
dangers  might  aiiac  Oixaitv^  X\wi  xXtwi  ^W^  >c«t 


142 


MARTTIME  LAW  OASES. 


Q.B.] 


GUEDBTAirBS  AND  OTHERS  V.  CORPORATION  OV  ROTAL  EXCHANGE  AbS1:RANC& 


[( 


'detention  in  this  salvage  service  at  Five  Fathom 
Bulk  mi^t  prolong  her  voyage,  were  all,  in  one 
sense,  hazard^  by  her  in  staying  by  the  Grinnett, 
But  these  remote  and  uncertain  dangers  do  not,  in 
the  eye  of  the  law,  enhance  her  merito,  and  thus  in- 

•  crease  her  reward.  Though  she  had  been  totally 
wrecked  by  another  gale,  which  she  would  have 
wholly  escaped  but  for  her  delay  of  five  hours  in 
this  service,  I  apprehend  that  such  a  disaster  could 
not  be  allowed  to  enhance  the  salvage  compensation. 
Ail  such  dangers  were  contingent,  and  the  damages 
which  might  result  from  them  must  be  considered, 
in  the  language  of  the  law,  as  remote,  having  no 
logical  or  legal  connection  with  the  transaction  upon 
which  the  libel  is  founded.  We  come,  then,  to  the 
simple  question  of  the  amount  of  compensation  due 
to  the  Snxon  for  the  services  rendered  at  Five 
Fathom  Bank.  The  elements  to  be  considered  in 
solving  this  question  are  well  understood.  The 
only  difficulty  is  as  to  their  application.  The 
general  rule  as  to  compensation  is  that  it  should 
be  liberal.  In  determining  what  is  liberal,  we  are 
to  consider  "  the  value  of  the  property  saved ;  the 
degree  of  the  peril  from  which  it  was  delivered ; 
the  risk  of  the  property,  and  especially  of  the  persons 
of  the  salvors ;  the  severity  and  duration  of  their 
labour ;  the  promptness  of  their  interposition  ; 
and  the  skill  exhibited:  (I  Curt.  11.  361.)  So 
far  as  the  value  of  the  property  saved  is  con- 
cerned, it  was  considerable ;  admitted,  for  the  pur- 
poses of  this  case,  to  be  $22,500  for  the  ship,  and 
^100,000  for  the  cargo.  As  to  the  degree  of  peril 
from  which  the  ship  and  cargo  were  delivered,  it  is 
more  difficult  to  determine.  It  was  sufficient  to 
constitute  it  a  case  of  salvage,  but  was  not  that 
imminent  peril  which  often  menaces  the  certain 
destruction  of  vessels  on  a  lee  shore.    As  the  wind 

.  and  sea  were  at  the  time  of  her  rescue,  she  was  not 
in  a  condition  of  great  periL  To  what  degree  the 
gale  increased  soon  after  her  escape  from  that  point 
is  not  clear.  So  far  as  the  risk  of  the  property  or 
persons  of  the  salvors  is  concerned,  there  is  no 
unusual  ground  of  merit.  There  was,  compara- 
tively, very  little  risk  to  either.  The  labours  of  the 
salvors  were  neither  severe  nor  long,  and  though 
their  services  were  promptly  rendered,  there  was 
nothing  in  the  exigencies  of  the  case  to  call  for  very 

,  great  skill.  On  the  whole,  I  think  I  shall  be  fol- 
lowing the  spirit  of  the  rule  which  calls  for  liberal 
rewards  in  salvage  cases,  by  adjudging  $5000  as  the 

.proper  sum.  Had  it  not  been  for  the  untoward 
disaster  at  Pollock  Rip,  I  think  the  salvors  them- 

-selves  would  have  regarded  this  as  a  liberal  reward. 
To  this  sum,  however,  I  will  add  $2G0,  the  amount  of 
the  damage  which  Captain  Mathews  stated  that  the 
iiaxoii  suffered  by  being  struck  by  the  GrinneO.  Let 
a  decree  be  entered  for  the  libellants  for  the 
sum  of  $52G0,  with  costs. 


COUBT  OF  aUEEN'S  BENCH. 

Reported  by  Joux  Tromfsow  and  T.  W.  Sadxdbrs,  £«qri., 

Barriflten-at-Law. 


Fridai/,  Nov,  11,  18C4. 

Glbdstanes  and  others  r.  The  Corporation  of 
THE  RoTAL  Exchange  Assurance. 

Marine  insurance — Open  policy — Appropriation — 

Declaration. 

Tfie  H,  Marine  Insurance  Company,  established  abroad^ 
from  their  course  of  business  not  knowing  at  t/ie  time 
of  issuing  certain  policies  what  might  turn  out  to  be 
the  amount  of  risk  on  any  particular  ship,  effected  with 
the  defts,  in  London,  through  the  pits,,  their  agents, 
ojfen  policies  of  insurance  to  cover  any  excess  beyond 
5000/.   in  w/iit'/i  Uiey  might  be  interested  in  ami  one 

^^.      J7i€  s/iijjs  were  described  in  these  open  j>oucies, 


\ 


*^  First-class  ship  or  ships  as  may  be  dedand. 
pits,  from  time  to  time^  as  th^  were  admatt 
Calcutta  agent  of  the  H.  Compaa^,  tnadt  dbt 
of  tJu  amounts  and  names  of  the  Mips  wkuk  C 
pany  had  insured  beyond  5000/1  to  the  def^ 
indorsements  were  thereof  made  on  the  defts.*  ^ 
As  one  of  sucJi policies  teas  on  the  point  of  h 
haustedy  a  fresh  one  was  entered  into,  and  an 
ment  made  of  it  on  the  back,  eg.  ''Id  /ofi 
succeed  pi^icy  No.  day  of  J*    On\ 

March  18G0,  there  remained  oOQOl.  unappnpn 
the  open  policy  of  March  31,  1859;  and  on  i 
news  was  received  in  London,  both  byjtbs.  am 
that  the  R.  G.  ship  had  been  lost;  but  U  was  m 
t/iat  tlte  II.  Cotnpany  had  any  interest  in  the  g 
board  of  her.  The  pits,  appropriated  the  aH 
other  vessels  than  the  R.  G.on  the  17 tk  Mart 
on  the  Idth  March  effected  another  openpol 
the  defts.  for  10,00()7.,  "  to/oUow  that  ofMc 
1859.^  Ontlie  2lst  March  I860,  the  phs. 
notice  from  the  Calcutta  agent  that  the  II.com 
insured  the  It  G.,  and  that  the  R.  G.  was  toe 
under  the  defts*  open  poiirw,  and  that  poi 
would  be  sent  by  the  maiC  The  pits,  unm 
notifexlto  the  defts,  that  a  declaration  ofinsm 
exrejts  of  5000/.  on  the  cargo  of  the  R.  G.u 
made  on  the  /tolicy  of  the  19 th  March  1860  ; 
the  2Gth  March,  luwing  then  received  par^ 
made  an  indorsement  accordingly  on  the  back 
policy,  and  gave  notice  to  thedejts. : 

Held,  that  it  not  Iteing  known  on  the  19M  Ma 
the  II.  Company  had  any  risk  on  goods  on  h 
the  R  G.,  the  approprmtion  of  that  risk  and^ 
tion  were  sufficient  to  entitle  them  to  recovo'  u 
policy  of  tJte  19  th  March  for  the  excess  beyom 

Per  Cockbum,  C.  J.  and  Shee,  J.,  that  if  it  I 
known  to  both  pits,  and  defts.  it  would  have  \ 
difference. 

Special  case. — ^The  action  was  brought  to 
2715/.  upon  a  policy  of  marine  insurance  effe 
the  pits,  with  the  defts.  on  goods  insured  at  7 
respect  of  the  cargo  of  the  ship  Red  Gaunth 
the  following  circumstances. 

The  pits,  are  the  London  agents  of  the  Hon 
Marine  Insurance  Company,  who  hare  s 
agent  at  Calcutta,  with  general  authority  to 
write  policies  on  their  behalf. 

The  course  of  the  company's  business  at  € 
is  as  follows.  Merchants  there,  intending  t 
consignments  of  merchandise,  &c.,  to  the 
Kingdom,  apply  to  the  agent  there  for  the ; 
of  effecting  assurances  some  time  before  tb 
are  actually  shipped  or  even  the  name  of  the  ii 
ship  is  known,  or  the  precise  quantity  or  par 
of  the  merchandise  is  defined,  and  if  the  i^^lic 
accepted,  a  slip,  naming  the  risk  accepted  in 
terms,  but  without  naming  the  ship  or  spe 
the  particulars  of  the  merchandise,  is  deliT 
the  assured,  and  as  soon  as  the  particular 
detennined  on,  a  formal  policy  of  insurance  ex 
to  be  upon  the  whole  amount  of  merclumdisi 
the  assured  may  consign  by  that  particular 
drawn  up  and  delivered  to  the  asswed. 
quantity  of  merchandise  is  covered  by  such 
remains  uncertain  until  the  same  is  actuaUy  i 

Under  these  circumstances  the  said  comi 
not  know,  at  the  time  of  issuing  a  policy  of 
ancc  as  above  mentioned,  what  may  proi 
mately  to  be  the  amount  of  risk  taken  by  t 
any  particular  ship,  and  not  deeming  it  ex 
to  take  upon  themselves  risks  to  a  greater 
than  5000/.  upon  any  one  ship,  the  plts.,s 
agents  in  London,  effect  on  their  behalf,  w 
defts.  and  others,  open  policies  of  insurance  % 
the  several  amounts,  if  any,  which  the  said  oc 
may  Yvovc  V«LkviYv  \xv  ^i^cesa  of  5000/.  upon  I 
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xdides  ia  fixed  therein,  as'  will  presently 

vdanoe  with  the  course  of  business  the  pits. 
I  policy  of  insurance  with  the  d^ts.  dated 
kt,  1858,  numbered  22,112,  for  7000/L,  the 
t  insurance  being  described  and  vadu^  as 
''Being on  goods,  free  of  all  average,  part  of 
to  cover  the  excess  of  6000/.,  which  may  be 
r  the  Calcutta  agent  of  the  Hong  Kong 
s  Company  on  any  one  ship  warranted  to 
d  on  or  before  31st  March  1859. 
iiips  were  described  as  being  ''first-class 
lips  as  may  be  declared." 
ict,  the  Cfldcutta  agent  of  the  Hong  Kong 
e  Company  had  taken  risks  on  goods  which 
50002.  on  single  ships,  and  from  time  to 
he  pits,  received  advices  from  the  said  com- 
that  effect,  stating  the  names  of  the  ships 
larticulars  of  the  amounts  of  excess  on  each 
pits,  made  declaration  of  Uie  amounts  and 
the  ships  to  the  defts.  and  indorsements 
le  of  the  declarations  upon  the  back  of  the 

Uowing  are  the  indorsements  on  the  above 

jplett    Part  value  of  policy  Na  2537, 

•  IMS £1250    0    0 

tenaret.    Part  Yaloe  of  H    K  L  Ca, 

X  2637,  on  indlga   Whole  Talae,  2656/.      2550    0    0 

Watlate.     Part  value  of  H.  K  L  Ca, 
S91,   on    ragM*B.     Whole   valued  at 

^ 1100    0    0 

r   Castle.      Whole  value   of    policy 

on  indigo,  11th  Feb.  1859 2400    0    0 

ntM.    Whole  value,  policy  Na  7210..,      1450    0    0 
m.    Part  value,  policy  Na  2741,  for 
at  2s.  Id,  25WL  of  which  remainder 
)  policy  Na  ,|h>  14th  Feb.  1859 1250    0    0 

jondon,  16th  March  1859 £10,000    0    0 

rticulars  of  the  subjects  of  risks  covered 
Dlicy  were  thus,  on  the  16th  March  1859, 
i  and  the  policy  fully  appropriated,  or  as 
itimes  expressed,  "  consumed." 
J  12th  Feb.  1859,  before  the  last-mentioned 
IS  fully  apjpropriated,  the  pits,  proposed  to 
further  policy  of  the  same  kind  for  7000/, 
loaition  was  made  by  means  of  a  memo- 
which  will  be  seen  indorsed  on  the  back 
Bst-mentioned  policy  as  follows : — "  12th 
0^  to  follow  this,"  and  this  proposal  being 

another  policy,  numbered  3G8G/S3,  and 
\k  14,  1859,  was  effected  for  7000/.,  being 
ed  to  be  on  goods,  part  of  10,OOo£,  to 
excess  of  5000/.  on  any  one  ship,  free  of 
5e,  to  follow  and  succeed  policy  No.  22,112, 
iS5S,  warranted  to  be  shipped  on  or  before 
8  1859." 

»l]cy  was  in  like  manner  appropriated  by 
m  indorsed  thereon,  as  before,  the  last  of 
ing  upon  part  value  of  a  policy  on  ship, 
mith,  was  dated  7th  Nov.  1859. 
lar  policy  was   also  opened  by  the  pits. 

defts.,  numbered  7529/80,  and  dated 
,  1859,  also  for  7000^,  being  ui>on  goods 
10,000/.,  to  follow  and  succeed  policy 
f  dated  14th  Feb.  1859,  warranted  to  be 
m  or  before  the  31st  Dec.  1859,  and  a 
ium  was  indorsed  on  policy  No.  3686/33  as 

*  31st  March  7000/1,  to  foUow  this  at  30/." 
7th  Nov.  1859  the  first  indorsement  was 

n  this  policy,  and  was  upon  the  remainder 
m^  Kong  Insurance  Company's  policy  on 
^r.  Smith,  partly  appropriated  by  the  last 
at  on  thie  preceding  policy  as  above  men- 

16Ui  March  1860  there  remained  still 
■ppropriated  upon  the  open  policy  dated 
,  1659. 

dajr  the  following  telegram  arrived 


in  London  by  the  Bed  Sea  and  India  Telegraphy 
having  been  despatched  from  Calcutta  six  days  pre- 
viously: 

Submarine  Telegraph  Company  In  connection  with  the 
Britiah  and  Irish  Slagnetic  Telegr^ih  Company.— Foreign, 
Na  6S4.  No.  2452.  Number  of  words,  twen^.— At  6-27  on 
Friday  16th  March  1860^  received  the  following  meaasKe  from 
Halta^  dated  15th,  time,  8 ptm.: 

"  To  UoydB,  London. 

"Ship  JRtd  ChuuUlet,  bound  to  London,  burnt  and  stranded; 
Rome  cfuvo  will  be  saTod.  Calcutta.  March  la  18.8w32  a.m. 
Lloyd,  CcJcntta.** 

This  telegram  on  the  same  day  was  known  to  the 
pits,  and  ddts. 

On  the  17th  March  1860,  the  pits,  in  accordance 
with  the  course  of  business  hereinbefore  described, 
appropriated  the  remaining  5000/L  upon  the  above- 
mentioned  policy  of  March  31st  1859,  to  insurances 
in  excess  of  5000^  upon  the  ships  City  of  Manchester 
2000L,  Bknheim  2000l  and  Agamemmm  1000/1;  and  on 
the  same  day  the  pits,  effected  with  the  defts.  three 
specific  policies  on  behalf  of  the  Hong  Kong  Insu- 
rance Company— one  on  goods  per  Citif  of  Manchester 
for  3000il,  another  on  goods  per  Agamemnon  for 
4000/1,  and  a  third  on  goods  per  Blenheim  for  2000/L» 
parts  of  the  risks  in  respect  of  the  cargoes  of  those 
ships  having  already  been  placed  upon  the  open 
policy  just  appropriated  as  above  mentioned. 

On  March  19,  1860,  the  pits,  effected  a  further 
policy  for  10,000/1  to  follow  the  policy  of  March  31, 
1859,  which  was  expressed  to  be  as  follows :  "  being 
on  goods  free  of  average,  &c.,  to  follow  and  succeed 
policy  No.  7529/80,  dated  31st  March  1859,  war- 
ranted to  be  shipped  on  or  before  the  3l8t  Dec 
1860.** 

The  pits.,  in  the  mode  that  had  been  previously- 
pursued  when  the  prior  policies  were  effectedy 
indorsed  on  the  policy  No.  7529/80  the  following 
memorandum,  <M0,000i^  to  follow  17th  March  at 
30/"  as  instructions  for  the  said  policy  of  the  19th 
March  1860,  and  the  defts.  initialled  the  memoran- 
dum as  an  acceptance  of  the  risk. 

On  the  21st  March  1860  the  pits,  in  due  course 
received  from  the  Calcutta  agent  of  the  Hong  Kong 
Insurance  Company  the  following  instructions 
despatched  from  Calcutta  on  the  15th  Feb.  1860 : — 
'^  In  our  next  by  regular  mul  you  will  find  par- 
ticulars for  insurances  under  our  open  policies  for 
Red  Gauntki  and  Surreif." 

This  was  the  first  intimation  received  in  England 
of  any  insurance  by  the  Hong  Kong  Insurance 
Company  upon  Bed  Gauntlet,  The  pits.,  immediately 
upon  receipt  of  these  instructions  from  Calcutta, 
notified  to  the  defts.  that  the  declaration  of  in- 
surance in  excess  of  5000/.  on  the  cargo  of  the 
Bed  Gauntlet  would  be  made  upon  the  last-mentioned 
policy  when  the  particulars  were  received.  Their 
right  to  declare  in  respect  of  Bed  Gauntlet  was,  how- 
ever, disputed,  and  on  the  26th  March,  the  pits, 
having  received  advices  from  Calcutta  that  the 
Hong  Kong  Insurance  Company,  as  the  fact  was, 
had  taken  risks  upon  the  cargo  of  the  said  ship 
Bed  Gauntlet  to  the  amount  of  4738/1  in  excess  of 
5000/.  upon  that  one  ship,  indorsed  a  declaration  of 
that  amount,  per  Bed  Gauntlet^  on  the  back  of  the 
policy  of  the  19th  March  1860,  and  gave  notice  of 
the  same  to  the  defts.  The  defts.  refused  to  accept 
or  acknowledge  such  declaration,  upon  the  gn^>und 
that  the  burning  of  the  Bed  Gauntlet  was  known  to 
both  parties  before  the  policy  was  effected  or  applied 
for.  The  pits,  thereupon  wrote  opposite  the  declara- 
tion per  the  Bed  Gauntlet  the  words  "  in  dispute," 
and  after  doing  so,  declared  other  risks  upon  the 
said  policy  to  the  full  amount,  which  were  initialed 
by  the  defts.,  as  will  appear  upon  reference  to  the 
copy  of  the  said  policy  annexed,  but  the  words 
"  in  dispute"  were  not  noticed  by  tba  <XaltA, 

The  pits.,  on  iW  "iUYv  ^VaxOa.  X'^^^^  XsfcVw^  ^^ 
last-menlioucd  poMcy  n?«a  ^^Ottaxs&Xs^,  «k^^  '^Xs^Sk. 
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there  remained  upwanU  of  5(NK)/.  unappropriated 
upon  it,  effected  a  further  {Milicy  with  the  defts.  far 
20,000/.  to  follow  tlio  <inid  [K)licy  of  tho  10th  March 
ISKO,  and  a  memorandum  wan  indorsed  on  the  said 
policy  of  lUth  March  iH(M)  an  follows :  '*  20,0(N>/.  to 
follow  25th  March/*  such  date  Ix'inf;  a  mistake  for 
the  24th  March. 

Similar  policies  have  l>cen  from  time  to  time 
effected  during  the  currency  of  the  precetlinp  policy, 
and  there  remains  upon  the  last  of  such  policies  an 
amount  unappropriated  more  than  sufficient  to 
coTcr  the  amount  for  the  lied  (Jwtntfet. 

The  interest  of  the  Ilon}^  Kon}]^  Insurance  Com- 
pany and  the  validity  (»f  the  insurances  areadmitteil 
«H  well  as  the  loss,  and  that  the  goods  were  shipixHl 
on  board  the  said  ship,  and  that  all  warranties  and 
conditions  were  comjilied  with  except  so  far  as  the 
same  may  otherwise  appear  on  this  case,  and  it  is 
agreed  that  the  amount  to  l)e  recovered  by  the  pits, 
(if  any^  shall  be  settled  by  an  arbitrator  to  be 
named  by  the  parties. 

Lush,  Q.  C.  (^Ilannen  with  him)  for  the  pits. — The 
policy  was  an  open  ix)licy  to  cover  all  risks  which 
the  Hong  Kong  Com]>any  might  take  in  excens  of 
fWKW/.  The  policy  attached  as  wxm  as  the  risk  com- 
menced in  Calcutta.  It  ran  upon  all  the  vessels 
insured  by  the  pits.*  principals  in  the  order  that  the 
risk  attached.  It  di<l  not  de][)end  on  any  ap{)ropri- 
ation  to  any  particular  vessel.  It  is  not  necessar}", 
however,  for  the  pits,  to  contend  that  length,  but 
only  that  the  policy  attached  as  soon  as  it  was 
appropriated  to  the  risk.  Then,  as  soon  as  it  was 
known  that  there  was  an  excess  beyond  5(K)0/.  on 
any  particular  ship,  it  was  the  practice,  and  they 
were  bound,  to  notiify  it  to  the  (lefts. ;  but  that  was 
not  a  condition  precedent  to  the  policy  attaching : 
{Ifcmnan  v.  Kint/gton,  li  Camp.  150.)  Here,  as  soon 
as  it  was  known  that  there  was  an  excess  beyond  TiO^M)/. 
insured  on  the  lUd  GmiHtift,  the  def  ts.  were  told  that 
the  pits,  were  to  put  on  the  /<ed  (iaHntkt,  and  when 
they  received  full  particulars  they  for^v-arded  them 
to  the  def  ts. 

DoviiL,  Q.  C.  (  Wath'n  \Vi//{ttms  with  him)  c»ontra. 
— It  is  a  mistake  to  assume  that  these  i>olicies  M-ere 
all  one  continuous  policy.  On  the  17th  March 
the  pits,  liad  consumeil  all  the  existing  ])olicies.  and 
they  had  run  off.  The  next  jwlicy  was  on  the  li>th 
March,  and  the  memorandum  indorse<l  (m  it,  **to 
follow  the  1 7th  March,"  meant  to  follow  the  polic}' 
which  was  C(m8umed  on  the  17th  March.  Then, 
when  the  policy  of  the  1 9th  March  was  effecteil. 
it  was  known  that  the  vessel  was  lost,  and  the 
policy  could  not  attach.  Secondly,  the  jwliey  was 
to  cover  the  excess  beyond  5<HX)/.  taken  **  on  any  one 
ship  as  may  be  declared.**  A  declaration  was  there- 
fore necessary,  because  the  iM)licy  was  not  on  all  the 
ships,  and  as  soon  as.  but  not  until,  the  ship  was 
declared,  did  the  policy  attach.  I'ntil  the  particular 
ship  was  declureil,  there  was  nothing  on  which  the 
jiolicy  could  attach. 

r.us/i  in  rqily. — Here  there  was  no  knowlcMige  of 
the  loss  of  that  which  was  the  siibjt»ct  of  insurance 
at  the  time  this  policy  was  effected :  all  that  was 
known  was  that  the  vei>sel  was  lost,  but  not  that 
the  Hong  Kong  Com])any  had  any  interest  beyond 
5<K)()/.  on  tlie  goods  on  fK>an] :  {Mead  v.  Dansoii,  S 
A.  &  E.  303.)  The  argument  that  the  ix)licy  does 
not  attach  until  the  declaration  is  made  practically 
comes  to  tliis,  that  the  defts.  do  not  insure  any  of 
the  pits.*  ships  that  do  not  arrive  safely.  Ix'cause 
some  time,  about  six  wwks,  must  elapse  between  the 
appropriation  at  Calcutta  and  the  declaration  in 
Kngland.  In  no  case  is  declaration  a  condition 
jtrcccdont  to  a  policy  att&chinfc: 
I  Aruould  on  lusurancej  17 o. 


CocKBURN,  C.  J. — I   am   of   opiiiion  that  ov 
judgment    should    be   for    the    pits.     The  Int 
point    for   our    consideration    is,    wliellicr  thtn 
is  any    sufficient   policy    to   coTer  the  kw  i»> 
curred.     It  is   true    that  the   pol^y  wtdeh  w» 
appropriated  to  the  risk  fay   tliie  aatured  oi  Ifar 
goods  on  board  the   Red  Gamntkt  was  porterir 
in  point   of    time  to  the  risk ;    bat  I  aiok  it- 
must  take  it  that  the  policy  wu  made  in  aatiBl> 
pation  of  a  risk  to  be  afterwards  approprialedsii 
declared.    When  we  look  at  the  coiarae  of  dMHoK- 
we  sec  that  it  was  intended  that  the  plta.'principik 
the  Hong  Kong  Company,  shoold  always  becimH 
by  insuring  with  the  defts.  any  risk  tinj  night 
take   in  excess  of  5000/.    on  goods  in  any  fA  < 
cnlar  ship.    Mr.  Bovill  did  not  attempt  to  denjlhil 
if  the  policy  in  question  had  been  effected  onthl' 
Kith  March  instead  of  on  the  191ii,  it  wonld  hM 
been  sufficient  to  entitle  the  Hong   Koog  Cos- 
pany  to  recover,  although  made  after  the  vgfih 
priation.    But   then  he  contended  that,  althMfh ; 
that  might  be  so,  yet  the  policy  is  ritiated  btcam 
the  ship,  the  Red  Gnvnikt,  was,  to  the  knovrkdgr 
of  both  iMutic^,  lost  at  the  time  the  polipy  w 
made.    This  argument  is  capable  of  two  ansvOL 
First,  the  answer  given  by  Mr.  Lush  is  a  satid^ 
tory  one.  viz.,  that  even  if  the  agent  at  Caleattahii 
known  of  the  loss,  and  although  it  was  not  knoft 
as  a  matter  of  common  knowledge  there,  this  worift 
not  have  vitiated  the  policy,  beoiuse  the  loss  of  ttr- 
ship  was  not  the  risk  insured,  but  the  excess  Ujsii 
5000/.  which  the  pits,  might  have  on  goods  in  wtt 
particular  vessel.  Now  when  this  policy  was  effeeui 
it  was  not  known  that  the  Hong  Kong  ConpiV 
had  any  ]>articular  interest  in  the  goods  on  boirdff 
the  Red  Gauntlet,  and  therefore  Uie  pits,  hid  W 
knowledge   of  the  loss  that  was  covered  by  tkl 
policy,    he  that  as  it  may,  here  the  loss  of  the  Af 
Gauntlet  was  common  knowledge  to  both  paitiA 
and,  in  the  absence  of  authority  to  tibe  contmy,  t 
for  one,  should  hold  that  if  an  underwriter  ehooiil 
to  insure,  with  the  knowledge  common  to  both  Ar 
insurers  and  the  insured,  of  the  loss  of  the  thhf 
insured,  he  is  not  the  party  to  say  that  the  M 
surancc  is  to  go  for  nothing.    He  may  have  m 
good  reasons  for  taking  the  risk.    I  think,  theN- 
fore,  that    there   is  nothing  in  the  circninstaMt 
of  the  loss  of    the  ship  to   vitiate  the  insunuNi> 
That  being  so,  then  comes  the  question  whether  tk* 
declaration  here  having  been  made  subsequent  It 
the  loss  is  gotxi.    The  policy  gives  the  assured  lh» 
right  to  appropriate  it  to  any  particular  ship,  but  nch 
ap])ropriation  must  be  declared  to  ths  defts.    Nov 
Mr.  BovilL  contends  that,  until  the  dcclantioa  if 
made,  the  policy  does  not  attach.    To  put  that  ess- 
struction  u^wn  it  would  Ix;  to  frustrate  the  intentisB 
of  the  i)artie8  altogether.    The  risk  intended  to  be 
protected  was  any  excess  beyond  5000/.  on  goods  ^ 
any  particular  vessel  which  the  Hong  Kong  Com- 
pany might  have  insured.    But  whether  the  Honf 
Kong  Company  would  have  an  excess  in  any  ptf* 
ticular  vessel  would  not  be  known  until  the  losd- 
ing  was  complete  and  the  vessel  abont  to  sail,  vi 
the  fact  of  such  excess  could  not  be  communicstiA 
from  Calcutta  to  the  pits,   for   about  six  wceb 
afterwards,  and  in  the  meantime  tlic  vessel  wsoU 
have  started  on  her  voyage.    Could  it  ever  have  beff 
intended  that  the  ship  for  so  much  of  her  vorsge 
was  to  be  unprotected  by  this  insurance  ?  I  thislc 
most  certainly  that  that  was  not  what  was  nesnt  lif 
declaring  the  vessel.  But  there  are  two  other  caonitni^ 
tions  which  may  be  put  on  the  meaning  of  decUiiiiS 
the  vessel  equally  favourable  to  the  pits.    It  nnj  ^ 
said  that,  looking  at  all  the  cireumstances,  ail  thit 
could  be  meant  by  the  appropriation  was,  that  tbs 
insured,  by  some  overt  act  from  which  they  coutf 
not  recede,  should  fix  the  vessel  on  which  the  policy 
waa  to  aXlacYi,  tcoji  \Xi^  -vVkssa  ^StuR)  had.  oocc  doiv 
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t,  dthough  tho  fiicl  mi^iht  uiit  L-i>inv  iinlil  n  later 
od  to  the  knuwKil)re  ot  thu  un(1vrwritt.'n,  tlii.-ii 
rwduac  irhich  the  pulicy  rcquirvil.  It  ia  nut. 
CTfr,  Decenary  to  )[o  ihit  lODRth  ;  it  i>  cnoutili 
n  that  it  ia  anfficient  if  the  (leclamtion  be  mailc 
tbt  lint  coDTenient  occasion.  By  thie  L-un- 
Ctkm  the  Qndorvritera  arc  pnitei.'t«il.  bc«nuse. 
M9a  ia  any  attempt  to  reappropriatL'  after  n  par- 
kr  TCawl  faaa  already  l>een  declared,  it  will  be  a 
d  OD  tbe  anderwriten.  In  aome  shape  or  cither 
qCK^iUiaa  miiat  be  ao  tnndc  tliat  the  Te»sel 
I,  In  the  interval  between  oppropriation  and 
■ndon,  be  covered  by  the  polity.  Every  object 
rtbSed  the  moawDI  it  ia  settled  that  the  pDriiea 
t  ^tpKipriated  and  tbe  declaration  thereof  is 
'»  10  tbe  underwritera  at  the  reaKonably  earliest 
ud.  I  ani  glad  to  And  that  our  view  ai-cunl; 
1  that  laid  down  in  Mr.  Arnould'a  Ireatiw.'  on 
Ine  Inanrancc.  On  these  prounda  I  think  uur 
[mnit  mutt  be  for  the  ptt>. 

n  J. — I  am  of  the  same  opinion.    The 

'....',  tliat  this  policy  woa  intended 

dUow  tbe  former  one  between  these  parties,  and 

ahjKt  was  to  cover  tbe  ckl-css  beyond  .~i(NNi/. 
db  the  Hnnfi  Kong  Company  nufiht  innnre  in 

fHticnlar  ship.  Thoy  shiiw  thiit  it  woh  in- 
Ih  to  Icecp  on  renewing  tbi*  nrranj(enient  from 
c  to  time.  It  was  intended  to  Kive  the  pits,  nil 
ilghta  under  the  ncwpolicies  which  they  had 
hr  former  policies.  The  main  oucstlon  in  the 
I  ah  whether  this  policy  attached,  and  whether 
r  iMlaration  was  made  in  time.  I  do  not 
nwith  that  part  of  Mr.  LdbIi's  argument  in 
MW  said  that  it  wns  meant  that  the  risk  should 
M  an  all  the  shipa  in  their  order ;  but  I  think 
■  rten  the  risk  was  appropriated  to  any  par- 
riv  ship  by  the  company  abroad,  the  policv 
KM.  ^Vhethe^  that  is  so  or  ncit.  I  thin^  the 
■■priation  here  was  communicated  in  ffiiod  time. 
'Mcd  Chief  Justice  bos  puintnl  out  durinj;  the 
nwnt  that  the  whole  vuva^cc  would  not  bo 
md  by  tiio  construction  eontendiid  for  bv  Iilr. 
>9L  I  take  what  was  intended  to  be  this :  -'  Vou 
r  apply  the  policy  to  any  risk  you  please,  but 
iiaait  be  bound  by  the  ara)roprintion  you  make 
ni  communicated  to  uiiin  London.  In  ojie  sense 
I  a  positive  condition,  and  it  means  that  the  np- 
ptiation  is  to  be  declared  in  Loiuion  acconlin); 
tbe  instructions  from  abroait."  I  adopt  Linxl 
nboTDugh's  view  that  the  naminfi;  of  what  it  is 
ibkh  the  policy  U  to  ittftch  is  a  power  iriren  to 

tsaureil,  and  that  it  may  be  exercizwd  ut  any 
t  so  lonK  OS  there  is  no  fraud.  There  is  notliin^ 
e  10  ihuw  that  that  jwwer  was  taken  away  wlu'n 

itcclaratioD   was   innile.     Tlie    pits,   thenforc 

nititlcd  to  judgment. 

In-uiB,  J.— I  am  of  the  sinne  oiiininii.  Tlie 
utof  the  contract  wu*.  On  the  part  of  the  defts.. 
protect  themselves  against  a  double  opiini- 
<>inn  of  the  risk,  and,  on  the  inrt  of  the 
'!:  Kong  Company,  to  protect  themselves 
>Mt  any  excess  beyoud  »KK'/.  insured  by  them 
[D«da  in  any  pari icniar  ^hip.  'Ilie  Ws  of  the  ship 
M  the  risk  insured  against,  but  tlie  e\tes4 
Mid  the  rMiWL  ami  in  that  view  the  knowKiluc 
be  loi«  of  the  sliip  is  not  material.  I  entirely 
e  in  what  my  brothers  have  said,  and  I  will  iKi't 
el  over  the  Mnie  ground  again. 

ice,  J.— I  am  of  tJie  wime  oinniim.  Tlie  defta.. 
contract  of  the  l!>th  March,  have  undertaken 
wure  the  excess  of  risk  above  ,'iO<M)/..  which  the 
It  Kong  Company  may  have  on  goods  in  any 
cnlar  ahip.  The  Jttd  Gaavllet.  which  had  bceii 
ned  by  the  Hong  Kong  Company  lor  a  ri.'k 
e  SOHV.,  wat  one  of  that  cJavs  of  abips.  On 
ICUK.  C**.—VoL.  II] 


the  plain  meaning  of  the  words  of  the  eoiitrucl.  tlui 
excoM  of  risk  on  the  Itnl  (jtiuutirt  would  U>  within 
the  contract.  At  the  time  the  policy  of  the  l:>th 
March  was  effected,  it  wai  known  to  both  parties 
that  tbe  Hed  (itwniUt  was  lost,  but  it  wus  nut 
known  that  the  Jlrd  (JnuniUt  was  one  of  the  shi[>d 
which  bail  been  insured  by  the  Hong  Kong  Com- 
pany. To  vitiate  tho  pcdicy  there  must  be  kniiw- 
ledge  that  the  risk  insured  against  was  tenninated. 
It  was  not  known  that  any  risk  on  the  ahi]>  Nrd 
Himitilel  bad  becji  taken  by  the  Hong  Kong  (.Com- 
pany. Then  it  was  said  by  Mr.  Bovill  that  the 
ship  was  nut  declared,  and  that  therefore  the 
policy  did  nut  attach.  The  contract  is,  ^at  the 
dufla.  will  inaun;.  and  the  pits,  engage  to  declare 
the  ship.  That  con  o[dy  mean  that  the  assured  is 
to  declare  in  what  ship  the  Hong  Kong  Company 
have  a  risk  exceeding  oOOU'.  The  appropriatiiin  ia 
the  thing  done  in  Calcutta.  The  taking  of  the 
risk  and  the  julicy  altaube<1  upon  the  appropriation. 
TItc  declaration  is  of  an  appropriation  made  abroad. 
The  defts.  could  nut,  iu  my  opinion,  have  defeated 
the  pulicy  if  they  had  known  that  the  risk  insured 
ag^nst,  as  well  as  the  ship,  hod  been  lost. 

Judgment  for  tht  pItt. 


(Bcfon 


Taadui/,  Jbh.  2G,  1804. 

the  Hight  Hon.  Dr.  Lis 

T:iR  Chxbhibe  Wrniii. 

Dumagtt — Wiim^al  drlenlion. 

A  Btuel  Kroiin/'tillf  arrrtteil  in  ii  envue  of  damagt  Jiiait, 

ajUr  ssfltSNCf  tn  Ihr  dumofif  mil,  dtlained  for  Itrelrn 

aai/t,  the  /i/l.   iiitiumtiiiij  hit  lattHlioa  of  iijiptoliiig 

/ftld,  tint  UiK  pit.  must  pay  dmHagm  for  tht  ttetkt  dai)-^' 

tkUKtian. 

This  was  a  cause  of  damage  in  which  the  vessel 
was  arrcstal  on  Aug.  l.'>,  und  continued  in  arrest 
until  Nov.  :;(!,  when  the  cnase  was  tried  and  dis- 
miHsod  with  costs.  I'lmn  application  on  behalf  of 
the  pit.  the  Court  onlered  the  vessel  to  remain  in 
arrest,  a.^  the  pit,  ileclarud  big  intention  to  npiwal 
against  the  senteniv.  AftiT  twcli-e  days,  Imwever. 
lie  gave  notice  of  his  intention  to  abandon  the  ai>- 
peal,  and  tlic  vessel  was  accordingly  released. 


Chid:^,,  contra. 

I)r.  Li'siiiNUTOS. — Hiia  cose  is  indeetl  one  of  gre 
hardship  to  the  deft.,  as  his  vessel  hu9  been  wver 
months  under  arrest  for  alleged  misconduct, 
which  he  has  been  (inivk-d  to  be  innocent.  I  do  n 
remember  an  a|>plicatiou  like  the  present  lu  li;i' 
been  hitherto  maile,  but  1  think  it  right  tlmt  tl 
pit  sliould  piiy  for  the  damages  occasioned  by  il 
twelve  clays'  wrongful  detention. 

The  pariies  being  unableto  agree  as  to  theamou. 
of  loss  incurred. 


ttABITIME  LAW  CASES. 

Thb  Zepiiyb — Tnii  Ukiao  Vbki;ei>(ira  (othcnriw  Uirir). 


Feb.  ICfrnrf  M-irrh  1,  lH(i4, 

(Before  the  liixht  Hon.  Dr.  Ll-siiincton.) 

Tiic  Zgphvb. 

Uabi/itv  fordamam — Vtifl  «ihI  frright  iamifii.-l'-at — 

Admimlly  Cvarl  Art  IWill,  «v/.  IS. 
Jflht  BalHt  of  the  dejl.'t  irwl  nad  frrii/kl  U  Hoi  fi/Htd 

lit  the damnift  dour,  lie  pit.  mag,  ii/>fr  jm^piunt,  iJilniii 

a  monUioH  lyaimt  tlit  ilrjl,  pm'miuil/!/  to  nuliffy  flit 

d^ficuMji. 
(^nm,  vhtthrr  a  permmd  ai-liua  nin  It  nimblntd  irili 

a  rral  action  alrnvlf  roiHiMtnrfd. 

The  idt.  in  Ihia  rauw,  Mr.  Ilcury  Tea»h-I.  oniii'i 
of  tho  stcain-tu):  Kin/iror,  sued  fur  iluniif^  ucua- 
■ioncil  by  a,  collision  brtw'<>vii  that  vtiuwl  aiiU  thv 
brig  ZgAfr.  The  attion  wbi  cntcreil  for  7'iO(..  and 
the  Zijihgr  viu  anvelcil.  Thv  Ztfihfir  lielnfc  a  yn»u1 
of  eighty'Tiinc  tonx,  llie  liability  of  her  oirniTit,  aa 
limited  \ij  the  G4th  iM.-clion  of  the  Merchaui  Shiii- 
ping  Act  Ameniltnont  Act  IHG^.  to  ><l.  ikt  luu. 
would  extend  to  ~iV2l  if  dniiia^ce  to  that  aiiioniit 
were  proved.  Her  full  value  was,  however,  fr>und 
to  be  only  4(K)iL,  fur  whieh  liail  vus  nivcn. 
laat  sum  bcini;  all  that  eoiild  be  rocuvcnnl  hy 
prcH'Ut  procetdin^ia  i«  itm, 

Dtane,  Q.C.,  un  behalf  of  the  i>lt.,  now  nioi-eil  the 
court  for  leave  to  amend  the  pm:i[)c  to  inttitule  the 
cause  by  injerting  therein  the  names  of  the  owner" 
of  the  ^'phgr,  BO  as  to  mukc  theni  peiTonnllj-  deft*., 
and  for  a  cilnliiin  in  /wsonam  against  llu'iii.  Tlif  »]>- 
plication  is  nnvcl.  but  unless  some  remedy  nf  (lie 
nature  prayed  be  giTen,  the  pit.  would  have  nn 
alternative  but  to  commence  another  netion  in  tiiis 
court,  or  one  of  the  courti  of  eomnicm  law.  for  any 
antn  to  which  he  might  be  entitk'<l  over  ami  iihiivi' 
tbe4O0/. 

Clarkmii  contra. — The  application  is  both  novel 
and  improper.  The  pit.  haH  no  right  to  nvsnine  what 
we  deny,  viz.,  that  the  damage  done  exceeitx  the 
amojnt  for  whieh  bail  luis  aln^y  been  given. 

Dr.  I^csiiiNiiTON. — 1  have  only  known  of  iiiie 
inatance  in  which  a  iwrsonal  action  lui*  been  en- 
grafted on  a  suit  IN  irw.  There  is  siimv  difflculty  in 
altering  the  pnecipe  as  prayeit,  and  sneli  n  eurLrsc 
^>pcar*  to  the  court  nnneeewary.  iuasmueh  a%  the 
16th  section  of  the  Admiralty  Court  Act  ICUil. 
|[i»e8  the  court  power  to  effect  the  objei't  witli 
which  the  motion  has  iraen  made,  'i'hat  section  (<i) 
puts  decrees  of  the  Court  of  Admiralty  upon  the 
same  footing  as  judgments  in  the  Superior  Courts  uf 
common  law,  and  jrives  a  remedy  as  well  against 
the  shipt  and  goods  arrested  ai  anainst  Ihe  person  of 
the  jiicigment-cred'tor.  If.  therefore,  the  occasion 
ahonid  arise,  a  monition  niif^t  iftue  to  comjH'l  the 
owners  of  the  Zephyr  to  pay  the  amount  of  dnniagen 
not  covered  b/  the  hail  bond. 

Motion  rejrrtrd. 


[Adi. 

April  19  „«d  Ji,  tm/  Mas  3,  ISM. 

(Ik'fore  the  liight  Hon.  Dr.  LcsHtNOTOli.) 

TiieU.viao  VBNCEi)OR.i(otherwiaeGiF«t). 

/"onaoi-H—Sub  i»  nfoniijii  porl—DiaaU  of  tfc 

mtirtei: 

.■wutifr,  </"    an  rTlrnif  ntctnilg  trUled  for  Ikt  tak  n/ 

a  Briiitk  vttstl  at  a  fanign  port,  the  BriliJieK*- 

ivmalal  lie  fiorl  might,  if  the  imulir  mtglected  t»  aft 

MNr/i'o*  the  vik,  irhirli  kimM  then  he  mtid  uotmA- 

flamliiig  ihi.  alamrT  of  the  aatlrr^M  conrnat, 

Tlic  facta  of  this  caHo  suffldently  ^ipeor  from  (b> 

judgment. 


IlKh  Court  of  AdminJly,  whan-hy  nuy  Koii  irf 

/M.«^  (J.  C.  a 


I  r.  LtiAingtoK  lor  the  d 


<lt^  atreeled  Iv  br  paid. 


I>r.  Li.'sHiKGTON. — This  British  shipof  eighty-five 
tons  wuH  sold  Ht  Terwint  on  the  31st  Jan.  IKl 
without  the  direct  authority  of  the  owners.  t4M 
jKwsed  into  the  bim<ls  of  the  nurchaaoa,  and  was 
wihl  attain,  and  since  sucli  sale  she  haa  conte  inie 
this  country,  and  is  arrested  by  tho  former  owners, 
who  alleite  that  the  sale  was  illegal  and  did  sol 
ilitest  thxit  title.  The  law  upon  this  question  is,  I 
ap|ireliend,  entirely  settled,  and  1  am  not  aboat  to 
discuss  it.  The  «ale  is  valid,  if  a  prudent  tala  a»d 
under  an  existing  neceasity,  for,  assuming  that  tbt 
sulu  was  with  the  master's  consent,  and  to  bo  (orik* 
Ix'netlt  of  his  o«nen<,  it  would  nevertheless  notba 
vnlid  unless  there  existed  a  necessity  for  the  ads. 
The  first  inquiry  therefore  is,  was  there  the  necoMlt^ 
lint  there  is  als<i  a  subordinate  question.  Wm  Iba 
«nlc  effected  with  the  consent  of  the  niastor,  agaiDsl 
Ilia  (.-unH-nt.  or  did  he  n-inain  neuter?  It  would  be 
rather  a  Hiartliiig  i>rojiosition  that  such  a  sale  coaU 
be  valid  against  the  consent  of  the  master ;  bat  ( 
am  not  prepared  to  say  that  under  drcumstancesit 
might  not  lie  so :  an  overruling  necessity  admits  o( 
no  law.  Sn  one  can  say  what  may  be  the  circnni- 
Hlaiices  which  will  constitute  a  case  of  iwce»- 
Kity.  some,  however,  may  be  stated :  ¥irtl, 
tliat  the  ship  cannot,  save  at  a  niinous  coat,  be 
rejiain'd  in  llie  piaco  where  she  is  ;  secondly,  that 
even  if  tlic  repuirs  can  be  dune  at  a  cost  dM 
ilestruetive  to  the  interests  of  the  owners,  themastcr 
ha*  not  the  nicann  of  so  doing  without  a  delay 
e<|n]illy  injurious  to  his  owners  j  thirdly,  that  it  l« 
Iihh  such  mean«  he  must  be  without  tho  power  (< 
n-usonabic  communication  with  hia  owneiK  l.t. 
such  means  of  giving  them  notice  aa  would  im 
eipiise  their  [iruperty  to  imminent  risk  in  thotnean- 
linic,  fur  I  think  it  cannot  be  nucccasfidly  main- 
rnfne<l  tluit  imminent  rink  of  a  total  loss  should  Ik 
incurreil  on  the  bare  poasibility  uf  an  ullimaut 
n-iiair  of  the  shiii.  [The  Court  then  examined  ilw 
eviilenee  in  the  cause,  and  held  that,  upon  the  facta 
uf  Ihe  ea^e.  there  existed  such  a  necessity  aa  jnsti- 
tied  the  sale.  The  Court  then  pruccedol.]  It  now 
liecoines  necessary  to  conttder  the  conduct  i^  tho 
muster  withrcfereiice  to  this  sale.  Mr.  Head  aaserts 
that  the  inaater  consented  to  the  sale;  themaatrroa 
the  contrary  twears  that  he  objected  to  it.  The 
master  iitnt  aw<>ar«  that  he  wns  carried  to  the 
hospitul  and  wiik  uiuler  medical  treatment  for  five 
Weeks,  three  of  which  he  was  bedridden ;  but  it 
elenrly  iipiH'ars  fnnn  the  etiduiice,  eqiecially  that  of 
Ihe  lodging-house  kec[ier,  that  lie  never  was  ia  the 
h'w|iitaj  at  all.  But  what  was  the  conduct  of  )lr. 
Kcoil  ?  Mow.  Mr.  lieoil  was,  and  had  been  fiir 
many  years,  vice-consul  at  Tcrceira,  and  it  was  his 
rluty  to  render  icnistunec  W  llritisli  reaaels  in 
itiKveM,  MVl  especially  where  the  inoater  and  male 
wi'TV  HI  ».t'\ouAi[  \\\Vatv*  w,  v\wj  thcmaelvc*  npie- 
wnted.    ^Vt.  %,k3A  cywuis  \!ae  %\,v^  \s^  >ndk.  fa  tin 


MAETTIME  LAW  CASES. 
The  Bloomeb — lU  Tub  Exikaaitioii  op  John  C.  Bb:!HBTT. 


0 

on  of  his  dutj.  He  advised  that  «  survey 
be  made  of  the  vessel,  and  thnt  there  ehould 
liiih  as  well  aa  Fortuguese  surveyors.  The 
states  that  the  fcsael  is  entirely  without 
sithuuc  bulwarks,  with  her  siiloa  smashed 
iking,  without  bowsprit,  her  foremast  and 
Ms-jack  broken  and  nearly  all  her  rigging 
and  that  ail  these  dnnianes  proceeding  from 
lets  of  the  gale  on  the  2Uth  tust.,  arc  uf  aucli 
re  that  the  Tessel  cannot  repair  at  Terceira, 
to  insufficient  resources.  Now,  I  have  not 
ine  word  of  argument  calculated  to  convince 
:  this  is  not  a  correct  survey  ;  lUid  this  being 
ch  is  the  more  probable  statemonl,  that  of 
ad,  that  the  master  assented  to  the  sale  of 
isel,  or  the  master's  representation  to  the 
7?  Wliat  did  the  master  pro|)ose  to  do, 
:o  find  money,  how  to  do  tlic  repairs 't  What 
be  done  in  tlio  iuten-al  ?  Tliere  is  no  inti- 
that  he  aaid  one  word  upon  these  matters, 
ippeors  to  tne  contrary  to  all  probability  that 
tain  should  declare  an  intention  of  pursuing 
icr  course.  But  I  will  assume  for  a  moment 
e  captain  might  not  have  given  his  consent, 
<t  considering  the  state  in  which  the  master 
te  were,  Mr.  Itead  hail  acted  in  carrying  out 
:  without  authority  from  the  master.  Then 
Ur.  licad  would  haw  been  justified,  and  I 
lie  sale  would  have  been  valid  if  a  case  of 
!  necessity  were  proved,  for  it  never  can  be 
d  that  the  law  would  require  the  property  of 
subjects  to  be  sacrificed  without  reasonable 
Looking  at  all  the  facts  of  the  case,  and 
at  the  law,  as  I  understand  it  to  be,  I  think 
r  result  is,  that  the  pits,  who  have  en- 
Kd  to  obtain  possession  of  the  vessel  from 
'•on  who  derived  his  title  from  the  sale 
incoced.  I  hold  that  thp  sale  was  valid,  and 
dismiss  this  action  witb  costs. 


.l/omfcy,  Aui/.  2H,  \9fA. 
efore  the  Right  Tlon.  Dr.  I.i 

Tub  Bloouer. 
—RKxivtr   nppointtd  bg   tht    (.'ami   nf    Ch. — 

Arrest  bif  the  Court  of  Adiuiritfty- 
urt  of  C'iS,  appninltil  cerlaia  ptrsons  rerfirers  of 
ght,  whii-h,  liffoiv.  Iheg  hat  Uilmnnl  possestioa, 
•irtitedin  a  tuU  in  the  Court  of  Admiralty, 
totioB,    in  tltr.  latler  court,  ou    Miulf  of  the 
err,  releiue  ikrrteil,  but  aithoiit  calls. 
le  9th  June  a  bill  was  file<l  in  the  Court  of 

Messrs.  lEulliday,  Fox  and  Co.,  of  London, 
nts,  claiming   a    lien   upon   the  homewanl 

of  tile  lilooaifj;  for  ailvimces  made  to  the 
D  respect  of  the  freight.  L'n<ler  that  bill  an 
i  the  27th  July  was,  upon  an  appeal  motion, 
y  the  Lords  Justices,  whereby  they  granted 
notion,   and  untcrcl   that  receivers  of   the 

should  be  upi>oint«fl,  and  on  the  3rd  Aug,, 
obers,  before  Kluart,  V,  C.  ;  Messrs.  Burn 
nley  were  acconlingly  appointcit  ruci'lvers. 
same  day,  and  before  tlie  receivers  were  in 
on.  a  cause  of  wages  was  instituted  in  the 
Jty  Court  against  the  freight  only  hv  the 
of  the  B/omwr,  and  in  thai  suit,  on  the  '(th, 
go  was,  by  warrant  from  the  court,  arrcsteil 

her  action  was  also  entered  on  liehalf  of  the 
for  their  wages.    The  court  was  now  moved 

If  of  the  receivers  to  decree  a  release  of  the 
arrested  In  the  master's  action,  and  it  wns 
that    the  same  question  in   l)ic   scntncn's 

kould  abide  zhc  itvull  vl  this  upplicatioa. 


Karalaki  (of  the  Chancery  bar)  and  Pritdutrd 
(witb  him),  on  behalf  of  the  receivers,  was  stopped 
by  the  Court,  who  called  upon 

The  Queen's  Advocatt  (7Vij(ro«  with  him)  contra. 

Dr.  LuBiuKr.TON, — I  have  no  doubt  as  to  the 
course  to  be  followed  in  this  case.  Tlie  hand  of  tho 
court  must  bo  taken  off  the  cargo  to  enable  tlio 
decree  of  the  Court  of  Ch.  to  be  executed.  In 
makiii);  a  decree  to  that  effect  I  do  not  stop  the 
suits  already  instituted  in  this  court,  and  I  give  no 
decision  as  to  the  priority  of  the  various  liens  that 
may  attach  upon  the  freight.    No  coats. 


TTNITED  STATES  DI8TBICT  COUBT  OP 
ADKntAlTT. 

It«i»ited  lij  B.  O.  BKUDICT,  Proclor  uiil  Advwit*  In  Admlrall)-. 

SOUTHERN  DISTRICT  OF  NEW  YOKK. 

(Before  Commissioner  C,  W.  Newton.) 

St  TnB  ExTBjiDmoN  of  John  C.  Bennett  (under 

the  Treaty  between  the  United  States  and  Great 

BritaJD,  for  the  killing  or  maiming  of  John  West 

on  the  high  seas,  on  boon!  a  British  barque). 

Eztradition — MMvder  on  ike  high  teai. 

Under  tke  Extradition  Treaty  hetaeea    Great  Britain 

and  lie  United  Slates  a  ywison  diarytd  with  murder 

oa  the  high  teas  on  board  a  British  vtanel  mast  be  giitn 

up  tchea  claimed  iy  Great  Britain. 

Murder  an  t&e  high  aeiu  on  board  a  Brilinh  cesael  it  not 

committed  within  the  jurisdiction  of  the  United  States, 

though  the  vessel  couiai  into  a  port  of  tlie  United  States, 

Wlielher  evideiKe  of  jaslifaitioa  of  the  killing  can  bt 

received  is  proceeiUngs  undff  the  treaty  (  Qfiare). 
The  case  of  Teman  and  others,  before  the  d  B.  (10 
L.  T.  Sqi.  'V.  S.  499),  coimnentrd  oa  and  approved. 
The  accused,  John  C.  Bennett,  was  brought  beforo 
the  Commissioner  on  a  claim  of  extradition,  ho 
being  charged  with  the  murder  of  one  John  West 
on  board  the  British  brig  Kagmond,  while  on  the 
high  seas,  bound  to  the  port  of  New  York.  The 
evidence  left  no  doubt  of  the>  killing. 

After  the  evidence  was  closed  the  prisoner's 
counsel  urged  his  discliarge  on  the  authority  of  a 
recent  case  decided  by  the  Court  of  Q.  B.  (ifc 
Ttrma  and  others,  10  L.  T,  Hep.  N,  S.  490) 

F.  F.Uurbur^;  for 


The  Coiim:ssioner  rendcrcil  the  following  de- 
cision : — Assuming  that  the  case  prcsenteil  comes 
within  the  treaty  of  the  9th  Aug.  164S,  between  the 
United  States  and  Great  Britain,  I  am  clearly  uf  the 
opinion  that  tlic  facts  developed  on  the  e-iaminattou 
would  warrant  mo  in  committing  the  acctueil  for 
extradition  under  the  treaty.  'Phe  evidence  re- 
ceived, to  my  mind,  is  clear  and  uncontradicted  that 
the  accused,  through  violence,  caused  the  death  of 
the  coloured  man  West  on  board  tlie  British  brig 
Riii/moRd,  whilst  on  the  high  seas,  and  no  successful 
attempt  on  the  part  of  the  accus^  has  been  made  to 
justify  the  act.  Even  admitting  that  evidence  of 
justification  could  be  legally  received — of  which, 
however,  under  the  treaty  I  have  great  doubt — it  is 
not  for  me  to  determine  what  effect  it  might  or 
might  not  have  upon  the  mind  of  a  jury  on  a  final 
lioariug  or  trial  for  murder.  Under  the  treaty  X  am 
only  to  determine  the  question  of  probable  cauBc. 
1'ho  simple  question  here  to  t*i4«si\A^'v*,'«V»^5wOT 
there  is  euffleicntpTO\»B.\i\e  cao*c  \o\>ii\\\-j  ^^^*^1.■>»*^ 
for  trial  to  th«  iMrantTj  -wViVvti  -w^ 
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the  crinio  i»  charjjinl  to  have  been  coiniiiitUHl.  The 
41uczttioii.  however,  is  raiswl  as  to  whether  this  case 
d(K"(  not  come  vrithin  the  princi]>Ie8  of  law  laid 
<lo\vn  in  a  recent  case  under  the  treaty,  decided 
in  the  Court  of  Q.  IJ.,  in  the  matter  of  Tinum  and 
ot/iers,  prisoners  in  the  j^aol  of  Liverpool,  who  were 
<li8chnrp:e(l  by  that  court  u]ion  a  M'rit  of  haltean  cot-jius 
issue<l  on  their  behalf.  It  is  contende<l  that  the 
principles  involved  in  that  case  arc  analogous  to 
those  arising  in  the  case  under  consideration.  It 
appears  that  the  prisoners  in  the  case  referred  to 
were  arrested  and  detained  under  the  treaty  as 
pirates,  and  their  extradition  <lemanded  by  our 
Ifoveriunent.  The  opinions  of  the  learned  justices 
of  the  court  in  that  case  arc  certainly  entitled  to 
very-  great  respect  and  consideration,  and  though 
their  decisions  are  not  absolutely  binding  u])on  nie 
in  determining  the  case  under  consideration.  I 
should  certainly  feel  bound  to  give  great  weight  to 
their  inibiassed  adjudication  upon  the  principles  of 
law  therein  ])assed  ujKin,  were  the  same  questions 
involved  in  the  case  before  me  ;  but  upon  a  careful 
analysis  of  the  decision  rendered  in  that  case,  I  am 
at  a  loss  to  discover  wherein  the  principles  therein 
enunciated  are  in  the  least  applicable,  or  can  in  any 
wiso  govern  or  control  the  present  case.  The 
lenrnvl  justices  of  the  Q.  B.,  in  tlmt  case,  as  I 
understand  it,  decided  that  the  crimes  for  which 
extradition  can  be  demanded  under  the  treaty  must 
have  been  committcil  within  the  exclusive  jurisdic- 
tion of  the  power  which  demands  the  extradition ; 
while  crimes  committetl  within  the  concurrent 
jurisdiction  of  both  jwwers  arc  not  covered  by  the 
treaty — that  the  crime  with  which  the  i)risoners  in 
the  case  before  them  were  chargetl  was  piracy  by 
tlie  law  of  nations,  which  is  punishable  wherever 
the  offen<ler  may  be  found,  and  was  not,  therefore, 
committe<l  within  the  exclusive  jurisdiction  of  the 
I'nited  States ;  that  the  piracy  which  is  especially 
iiame<l  in  the  treaty  is  not  piracy  by  the  law  of 
nations,  but  that  other  class  of  offences  which  are 
declareil  to  l)e  piracy  *  by  statute.  Admitting, 
therefore,  the  full  force  and  correctness  of  the  de- 
cision in  the  Court  of  Q.  B.,  I  am  unable  to  deter- 
mine wherein  the  principles  therein  determined  can 
in  any  way  change  the  interpretation  which  has  l)een 
imiversally  given  by  our  courts  and  Government  to 
the  treaty  in  cases  of  munler  on  the  high  seas.  It 
cannot,  in  my  judgment,  be  legally  claimed  that 
munler  on  the  high  seas,  >\Jicu  committed  on  board 
a  British  vessel,  is  within  the  concurrent  jurisdiction 
of  l)oth  the  irnited  States  and  Great  Britain,  and 
uidess  that  |)osition  can  l>e  sustained,  the  assumed 
analogy  most  certainly  falls,  in  the  case  under 
consideration  the  crime  charged  and  proved  is 
munler  on  the  high  seas,  on  board  the  British  brig 
Jiin/moiuf,  and  I  have  not  been  able  to  find  any  ad- 
judication, either  in  this  countrj'  or  in  England, 
holding  that  there  is  a  concurrent  jurisdiction  in 
8uc]i  cases;  all  of  the  authorities  upon  this  point 
agne.  and  1  am  comiwlled,  therefore,  to  determine 
that  the  crime  charged  was  committed  within  the 
exclusive  jurisdiction  of  Great  Britain.  It  has  al- 
ways been  the  policy  of  this  Government  to  place 
the  most  liberal  construction  upon  all  her  treaty 
stipulations  with  foreign  states;  and  whenever  it 
has  l>een  clearly  establishel  that  a  crime  has  been 
c(»iuniitted  against  a  foreign  state,  which  comes 
■within  our  treaty  stipulations,  we  have  ever  shown 
a  n>adiness  to  surrender  the  criminal  to  justice — and 
ju»»tice  certainly  can  be  as  fairly  and  impartially 
a<li!iinistcred  in  the  countrv  within  whose  exclusive 
jurisdiction  the  ofiFence  has  been  committed,  as 
within  the  asylum  or  country  to  which  he  may  have 
^c(I.  Ever  sensitive  as  our  Government  is  to  the 
protection  of  its  own  citizens,  it  never  will,  I  trust, 
MusunWf  againtit  treaty  stipulations,  to  Ikjcouyc  t\\e 
S'tianliaa  and  protector  of  escaped  and  floeing  cr'iml 


nals,  when  legally  demandetl.  AMuniing  the  truth 
of  the  jiosition  of  the  counsel  for  accused,  that  the 
British  Government  did.  in  that  ca^c,  unfairly  and 
illegally  intervene  to  prevent  the  extradition  of 
criminals  when  demanded  by  our  GoTenimeot  I 
cannot  see  that  it  would  follow  by  any  proceM  of 
reasoning,  or  on  any  jmnciple  of  law  or  juitice  (ex- 
cept it  be  that  of'  retaliation),  that  we  should  be 
swerved  from  that  high  and  honourable  position  a» 
a  nation  which  we  have  ever  maintained,  in  carrr- 
ing  out  treaty  stipulations  toward  foreign  GoTen- 
ments.  I  am,  however,  most  happy  to  say  that 
upon  a  careful  examination  of  the  case  decided  io 
the  Court  of  Q.  B.  I  am  unable  to  discorer  any  dis- 
position upon  the  i>art  of  the  learned  justices  de- 
livering the  opinions  to  render  any  interpretation  of 
the  treaty  inconsistent  with  their  heretofore  high 
legal  standing,  or  with  that  of  the  opinions  of  oar 
ablest  jurists.  Applying,  therefore  tne  principlst 
announced  in  that  case  to  the  one  under  consider* - 
ation,  I  am  not  at  a  loss  to  determine  as  to  the  ri|ifat 
or  duty  of  granting  the  certificate.  I  shall  thexefoie  - 
grant  the  certificate  of  extradition,  and  in  the  mean- 
time the  accuse<l  must  stand  committed  to  await 
the  action  of  the  Executive  in  the  matter. 


:. 


Hanilt(»n  E.  Towlk  I-.  The  Great  KxartEVS. 

Sidvwje — Pastteuger — Ordinary  and  extraordinary 

duties, 

A  passehtjer  can  render  salratje  sprvicts  to  the  rfjsse/  m 
Itofird  irhir/i  he  is  a  passengvr^  thovtfh  his  reitttttm  of 
fHissenffer  stil/ continues : 

Hut  such  services  mnut  be  of  an  e.rtraordinary  chararfer. 
and  fMfyond  the  line  of  his  duty,  to  render  him  u 
salvor. 

J^impintj  and  aiding  in  working  a  sliip  by  usval  a»d 
icell'hnown  means,  would  not  be  extraordinary  serriee*. 

The  Great  Eastern,  having  disabled  her  paddfe-wheih, 
and  broken  her  rudder  shaft  in  a  gale,  lay  in  the  trtm^ 
of  the  sea  for  ultout  thirty-six  hourtt,  during  vM 
time  the  oncers  of  the  shin  had  endeavoured  in  rain 
to  repair  the  damage.  The  liMlant,  apoMnengerM 
iMHtrd,  then,  with  the  consent  of  the  captain  of  the  shi}t- 
undertook  to  put  in  execution  a  plan  trhich  he  had" 
devised  for  steering  the  slap  himself',  svprrintended  the 
worki  and  succeeded  in  remedying  the  difficulty^  so  that 
the  vessel  was  brought  out  of  the  trough  of  the  tea, 
and  came  into  fiort  in  sojety: 

Held,  that  these  sen-ices  were  extraordinary  fieiTieetJi>r 
which  the  court  would  award  salvage  cttmptnsatiou  tt* 
him. 

The  vessel  was  valued  at  least  at  J^500,(XK).  The 
time  occupied  in  rigging  the  libellaitVs  appivatui  vat 
about  twenty-four  hours. 

Ileldj  that  the  case  is  noirl.  and  but  little  light  etia  be 
obtained  from  precedents^  in  jixing  the  amount  of 
cotnpensaiion.      On  the  whole  case  ^15,000  awarded. 

Cases  o/'Tlie  Branston.  2  I/agg.  3.  a.id  The  Vrede. 
1  Lush.  322.  discussed. 

The  facts  of  the  case  need  not   be  separately 
stated,  as  they  are  fully  set  forth  in  the  opinion. 

For  libellant  were,  G.  F.  Curtis  and  Hall;  and 
for  claimants  J-JvartSj  Southmayd  and   Choate, 

SmrMAN,  J.— On  the  10th  Sept.,  18C1,  the  steam- 
ship Ureat  Jiastern  left  LiveqKJol  for  New  York. 
with  about  four  hundred  passengers  and  a  consider- 
able cargo,  together  with  about  four  hundred  pertont 
as  officers  and  crew,  including  engineers^  firemen. 
scTvauts,  &.Q.  She  was.  as  is  well  known,  the  largest 
8\v\\>  W\w\.  v^N^T  ^Q\iL\.v^  \VkSi  «Aa«  and  was  of  great 
vaXuc.    ^cx  oi\^\tv.^\iQ%\.  ^^  \«Ki|  \»e^\mi  Qwing 
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to  her  great  draft  of  water  and  unwieldy  i)roix)rtion8, 
which  limited  in  many  directions  her  {j^eneral  use- 
fuhiess  afl  an  instrument  of  commercial  enterprise, 
It  id  difficult  to  state  her  exact  value  at  the 
time  the  events  occurred  upon  which  this  suit  is 
foande<l.  But  from  the  evidence  before  this  court, 
it  is  safe  to  ccmclude  that  she  was  at  that  time  wortli 
more  than  half-a-million  of  dollars.  Beyond  this,  her 
Talue  is  not  important  for  the  purposes  of  this  case. 
Among  her  passengers  on  this  voyage  was  the 
libcUant  in  this  suit.  On  Thursday,  the  12th  Sept.. 
two  chiys  after  the  sliip  left  Liverpool,  and  about 
two  hundred  and  eighty  miles  west  of  Ca])e  Clear, 
she  encountered  a  heavy  storm,  which  did  great 
HJUiniage  to,  and  finally  swept  away,  her  paddle-wheels 
.  and  several  of  her  boats.    Her  screw,  or  propeller, 

•  however,  remained  substantially  uninjured,  and  by 

■  this  she  could  make  very  good  headway,  when  under 

•  steanu    During  the  evening  or  night  of  the  1 2th, 

•  she  fell  off  into  the  trough  of  the  sea,  and  rolle<l 
with  such  violence  as  to  carry  from  side  to  side  of 

.  the  ship  all  the  moveable  objects  on  her  decks  and 
in  her  cabins.  Much  of  her  furniture  was  broken 
up  and  destroyed,   8e\'eral  of  her  crew  and  pas- 

■  sengers  injured,  and  a  great  part  of  the  luggage  of 
the  latter  was  (Ircnched  and  crushed  into  a  mass  of 
worthless  rubbish.  The  immense  size  of  the  ship 
lendered  her  motions,  when  rolling  in  the  trough  of 

.  a  heavy  sea,  nmch  more  dangerous  and  destructive 
than  those  of  a  ship  of  ordinary  dimensions. 
Daring  the  night  it  was  discovered  that  her  rudder- 
shaft,  which  was  large,  and  of  wrought  iron,  Iiad 

■been  twisted  off  below  all  the  points  of  connection 
with  the  stearing  gear.  The  shii),  therefore,  lay 
helpless  in  the  trough  of  the  sea,  rolling  heavily 
with  ever}'  swell.    Her  sails  were  blown  away  in  a 

.subsequent   attempt  to  control  her  movements  by 

•  them,  and  no  means  were  left  by  which  her  head 
'Ooold  be  brought  up,  and  her  position  on  the  sea 
-diuuiged.  She  was  as  unmanageable  as  if  her 
nidder  ha*!  been  entirely  gone.  The  only  way, 
therefore,  to  get  any  contn)!  of  the  motions  of  the 
ship,  was  to  secure  sonic  kind  of  efficient  steering- 
gaur  by  attaching  it  to  the  rudder-shaft  below  the. 

.point  of  fracture,  and  connecting  it  with  the  wheel. 
This  was  a  work  of  considerable  danger,  and  of 
great  difficulty.  It  was,  however,  finally  (lone,  and 
the  ship  was  again  got  under  control,  taken  out  of 
the  trough  of  the  sea,  and  steered  safely  back  to 
port.  The  libellant  claims  that  he  devised  and 
executed   the    plan    of    this    new    steering-gear, 

.and  the  means  by  which  it  was  made  available, 
4md  that  the  ship  was  thus  saved  from  great  peril 
chiefly  through  his   instrumentality.      To  recover 

-  comiwnsation,  in  the  imture  of  salvage,  for  this 
8er\ice,  he  has  brought  this  suit.     Before  passing 

-to    the  questions  of    law  which  have  beeu  raised 

.and  discussed  on  this  tri;d,  I  will  state  the  facts 
which  I  hold  to  be  provetl  by  the    evidence.      In 

-doing  this  I  sluUl  not  detail  the  evidence  further 
than  may  be  necessary  to  enable  me  to  state  my  own 
4X>nclusion8.  1.  The  ship  was  brought  into  a  con- 
-dition  of  great  jKiril  by  the  breaking  of  her  rudder- 

■  shaft  in  the  afternoon,  or  during  the  night,  of  tlie 
12tlu  In  consequence  of  this  accident  she  fell  off 
into  the  trough  of  the  sea  and  there  lay  in  a  help- 
less ct)ndition.  The  storm  was  very  violent  during 
Thurs4lay  night,  but  began  to  abate  on  Friday 
morning,  and  had,  in  the  main,  cease<l  on  Saturday 
evening.  But  the  ground-swell  continued,  and  kept 
the  ship  rolling  more  or  less  until  about  five  o'clock 
on  Sunday  evening,  when  her  heail  was  brought  ly), 

..and  she  was  started  on  her  course.     During  all  this 

time  she  lay  drifting  on  the  waves,  every  attempt 

to  get  control  of  her  rudder,  or  rig  other  steering 

apparatus,  having  failed.     It  reciuires  no  argument, 

jwd  little  evidence  beyond  what  the  common  history 

^f  the  sea  f  nmisheif^  to  prove  that  tliis  imriieusc  and 


unwieldly  ship,  on  the  ocean,  nearly  three  hundred 
miles  from  land,  with  eight  hundred  souls  on  board, 
in  this  disabled  and  helpless  condition,  was  in  great 
danger  and  exposed  to  numerous  perils.    2.  Between 
Friday  morning  and  Saturday  afternoon  the  officers 
of  the  ship  bail  made  repeated  attempts  to  get  con- 
trol of  her  motions.    It  is  not  necessary  to  detail 
these  experiments.    It  is  sufficient  to  say  that  they 
all  pn)ve(l  fruitless.      Finally,  the   chief  engineer 
connnenced  unscrewing  a  large  nut  on  the  ru<lder 
shaft.   This  nut  was  on  that  part  of  the  shaft  which 
wiis  below  the  upper  deck,  an«l  in  an  aimrtnient  on  the 
deck  below  at  the  stern  of  the  ship.    This  apartment 
has  been  ternie<l,    in   this  case,  the  steerage-<leck. 
The  rud<ler-shaf t  passed  up  through  it.   On  the  shaft 
within  this  steerage-deck  was  the  frustum  of  a  riblx^l 
iron  cone,  through  the  centre  of  which  the  shaft 
passed.    The  base  of  this  cone  rested  on  iron  balls, 
the  balls  running  in  a  circular  groove  sunk  in  an 
iron  plate  fastene<l  to  the  deck,  which  constituted 
the  floor  of  the  apartment.    The  cone  was  fastened 
to  the  shaft  firndy  by  appropriate  means,  so  that 
they  revolved  together,  as  if  one  piece  of  iron.    On 
the  rudder  shaft,  at  the  top  of  the  cone,  was  a  large 
nut>  the  one  already  referred  to,  which  was  screwe<l 
down  firmly  on  tlie  head  of  the  cone.    This  nut,  it 
will  thus  be  seen,  kept  the  cone  down  to  its  proper 
position,  so  that  the  base  was  made  to  traverse  on 
the  balls,  and  the  cone  and  nut  fonned,  together,  a 
head  or  collar  which  contributed  to  support  the 
weight  of  the  rudder  and  shaft.    The  rudder  shaft 
had  broken  off  at  or  near  the  top  of  this  nut.    The 
liist  attempted  experiment  of  the  chief  engineer  was 
to  unscrew  this  nut,  with  the  design  to  secure,  if 
possible,  a  tiller  up  on  the  end  of  the  broken  sluift, 
and  thus,  with  the  aid  of  the  wheel  in  the  sUH?rage 
deck,  to  steer  the  ship.    He  had  jmrtly  unscrewed 
the  nut,  though  it  was  a  work  of  considerable  diffi- 
culty, as  the  nut  and  shaft  tume<l  by  every  blow  of 
the   sea  on  the  rudder  blade,  when    the   lilK'llant 
learned  the  fact.    The  latter  reganled  the  nut  as  a 
very  imi)ortant  means  of  supporting  the  rudder  and 
the  shaft,  and  looked  upon  its  removal  with  alarm, 
on  the  ground  that,  if  this  support  were  remove<l,  it 
might  lead  to  a  total  loss  of  the  rudder.    He  com- 
municated liis  fears  to  the  captp.in  of  the  ship,  and 
the  engineer  was  onlered  to  desist.    It  is  impossible 
to  tell  what  would  have  been  the  result  of  this  ex- 
periment, had  it    been    carried  out,  although    by 
unscrewing  the   nut  an  inch  the  rudder  fell  half 
that  distance ;  but  it  appears  from  the  testimony 
of  one  of  the  witnesses  that  the  engineer  did  not 
expect    to    be  able  to   fit    the  tiller  to    the    end 
of    the  broken    shaft   under    three   or  four  days. 
The    captain     seemed    now    to    have    lost    confi- 
<leuce    in    the    chief  engineer's  ability    to    restore 
the    contn)!    of     the    ruchler.      His    own    efforts 
had  failetl.    Attempts    had   been  made  to    secure 
contn>l  by  winding  chains  round  the  cone  on  the 
shaft  and  connecting  them  with  tackles  fixed  to  the 
ship's  sides,  to  be  worked  by  men  at  each  end.    This 
failetl.     A  spar  was  rigged  over  the  stern  of  the 
ship  as  a  temjwrary  means  of  steering,  and  that  also^ 
failed.     Sails  had  been  hoisted  to  change  her  posi- 
tion, but  ha<l  been  blown  to  pieces.    It  is  evident, 
from   the  testimony,    that  after  the  captain    had 
arrested  the  unscrewing  of  the  nut,  both  he  and  his 
officers  had  exhausted  their  expe<lients  for  getting 
control  of  the  ruclder  so  as  to  steer  the  ship,  and 
bring  her  up  out  of  the  trough  of  the  swell.    Tho 
situation  of  the  ship  and  the  persons  on  Iwanl  of 
her  was  now  such  as  might  well  alarm'  the  most 
accomplished  and  intrepid  navigator,  and  lead  him 
to  welcome  any  aid  which  gave  any  hope  of  n'lief^ 
especially  when  it  proposed  no  exixjrinient  which 
could   involve    the    ship    in  new  dangers.    3.  The* 
libellant  is  a  c\vV\au(V  \\\s5d\;v\\\e»\vi\\^\\vift\^x^^^^ 
educated  fot  Yi\*  \)Toie*&\oiv,  >jav\<»  \f^v^^  ^^  VJ^jlvft!^ 
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passajje  in  this  Mp,  had  hm\  considerable  exiH?rience 
in  responsible  Rtntions.  both  nt  home  and  nbnmd. 
where  high  professional  skill  was  requiretl.  lie  had 
not  been  an  indifferent  spectator  of  such  of  the 
various  attempts  as  he  had  seen  made  to  j;;et  the  ship 
under  control  prior  to  the  conunencenient  of  the 
Tinscrewinj?  of  the  nut.  He  had  revolvetl  a  plan  in  his 
own  mind,  drawn  a  sketch  of  it,  had  shown  it  to  the 
chief  engineer.  mMio  had  treated  it  with  rudeness, 
which  is  not  suq)risin«j,  when  we  remember  that  in 
every  profession  itien  are  apt  to  l>e  impatient  r)f  out- 
side interference  in  times  of  peq)lexity  and  danger. 
The  captain,  however,  having  exliausted  his  own 
expedients  and  those  of  his  officers,  an<l  evidently 
alnnncd  for  the  safety  of  the  ship,  decided  that  the 
libellant  should  try  his.  He  put  a  sufficient  number 
of  men  at  his  disi>osal,  and  the  libellant  entered  upon 
his  work.  He  had  aln.*ady  matured  his  plan,  and 
after  ascertaining  by  calculations  the  necessary 
strength  of  the  materials  which  he  knew  he  could 
use.  he  felt  confident  that  his  plan  was  secure  from 
danger  or  failure.  He  proceeded  to  the  steerage 
deck  with  the  men  detailed  to  work  under  his  direc- 
tions. This  was  about  five  o'clock  on  Sat  unlay 
afternoon.  There  is  some  conflict  in  the  evidence 
as  to  who  superintendwl  the  operation  of  screwing 
the  nut  back  again ;  but,  on  the  whole  evidence,  I 
think  the  weight  of  it  sustains  the  statement  of  Mr. 
Towle  himself  that  he  <lid.  I  will  not  here  detail 
the  progress  of  the  libellant*s  labours.  It  is  suffi- 
cient to  state  that,  after  three  hours*  lal)our,  he 
succeeded  in  screwing  the  nut  back  to  its  place,  and 
having  obtained  from  the  forward  part  of  the  ship 
an  immense  chain,  weighing  about  sixty  pounds 
to  the  link,  which  was  let  down  into  the  steer- 
age deck  through  a  hole  cut  in  the  upper  deck 
by  his  directions,  he  succeeded  in  winding  round  the 
cone  on  the  rudder  shaft  a  sufficient  {xirtion  of  this 
chain  to  constitute  a  cylinder  or  drum,  and  thus 
secured  a  leverage  obtainable  in  no  other  way.  The 
ends  of  the  chain  were  then  extende<l  from  the 
cylinder  to  two  strong  posts  or  bitts  which  came  up 
through  this  deck.  A  turn  was  taken  round  each 
of  these  bitts,  and  the  ends  of  the  large  chain  were 
then  connected  with  tackles  fastentHl  to  the  ra-*- 
pec^ve  sides  of  the  ship  for  taking  up  the  slack  and 
casing  the  strain  on  the  whi»cl  used  innnediately  for 
steering.  Smaller  chains  connected  the  wheel  with 
the  large  chain  before  described,  and  the  size  of  the 
shackles  making  the  connections  were  arranged  so 
that  in  the  event  of  a  break  it  would  not  occur  in 
the  great  chain  or  its  lashings,  but  in  the  smaller  or 
connecting  chains  or  shackles.  The  links  of  the 
large  chain  comjwsing  the  cylinder  were  lashed  to 
each  other,  and  to  the  base  of  the  cone,  by  smaller 
chains  which  were  passetl  through  the  holes  in  its 
base.  The  alternate  links  of  the  large  chain,  on 
the  inner  coil,  sank  in  between  the  ribs  of  the 
cone,  and  thus  tended  to  prevent  sli]>ping 
and  to  diminish  the  strain  on  the  lashings. 
The  smaller  cluiins  connecting  with  the  wheel 
were  fastened  to  the  large  chain  composing  the 
cylinder  and  extending  to  and  around  the  detk-bitts, 
at  a  point  between  the  bitts  and  the  cylinder,  so 
that,  in  the  event  of  the  breaking  of  the  smaller 
chains,  the  rudder  would  still  be  held  in  position  by 
the  large  chain,  as  the  latter  was  wound  round  the 
bitts  by  one  turn,  and  the  ends  secured  to  tackles 
fastened  to  the  sides  of  the  ship  and  manned  for  the 
purpose  of  taking  u]>  the  slack  and  casing  away,  as 
the  rudder-shaft  was  turned  one  way  or  tlie  other  by 
the  movement  of  the  wheel.  This  is  a  brief  and 
general  outline  of  the  plan  devised  and  executed  by 
this  libellant  for  rescuing  this  ship  from  her  perilous 
situation.  It  is  diflScult  to  make  the  description  of 
tJic  arrangement  clear  without  drawings  and  illus- 
trations  addressed  to  the  eye.  This  arrangement 
was  completed  during  Saturday  night  and  Sunday, 


and  at  five  oVIock  p.m.  on  Sunday  the  ship  wa» 
brought  up  to  the  sea  and  put  on  her  course.  4.  The 
lalMmr  of  the  liMlant,  f)Oth  manual  and  mental, 
during  the  execution  of  his  plan,  was  very  consider- 
able— so  much  so  as  to  reduce  him  at  one  time  to  a- 
state  of  gR'at  exhaustion.  It  was  attended  with 
some  danger,  owing  to  the  size  of  the  chain,  and  the 
spanner  with  which  the  nut  was  screwed  back.  TTic 
large  chain  weighed  <>f)lbs.  to  the  link,  and  the 
spanner  or  wrench  weighed  lJW)lb«.  The  latter  ws» 
suspended  from  the  upper  deck  by  ropes  or  chains, 
and  used  by  holding  it  to  the  nut,  securing  it  to  the 
latter  by  a  pin,  to  prevent  it  from  slipping,  and  thea^ 
a  blow  I)f  the  sea  on  the  rudder-blade  drove  round 
the  shaft,  and  bnnight  the  nut  down  on  the  thread. 
As  the  cone  turneil  with  the  shaft,  the  constsnt 
swell  of  the  sea  kept  both  in  motion,  which  increased 
the  difficulty  of  lashing  the  links  of  the  large  chiiii^ 
and  made  it  a  more  or  less  dangerous  work.  ^ 
^Vhile  the  libellant  was  engaged  in  perfecting  his 
plan  for  steering  the  ship,  Capt.  Walker,  who  was  ia 
command  of  the  Great  Eastern,  and  his  ofllccrs  weie 
also  at  work  in  connecting  a  large  chain  to  the^ 
rudder,  by  passing  it  round  the  latter  and  securing 
it  at  the  outer  edge  of  the  rudder  blade  by  a 
shackle,  and  then  bringing  one  end  over  die 
larboanl  and  the  other  over  the  startxMird  quarter 
of  the  ship,  and  securing  them  on  deck.  The 
object  of  this  arrangement  was  also  to  aid  ia  , 
steering  the  shi]),  by  manning  the  ends  of  the 
chain  on  deck,  so  that  the  rudder  could  be  rooved 
either  way,  as  either  end  of  the  chain  mi^t  be- 
hauled  on.  How  much  this  contrivance  was  nsed 
it  is  difficult  to  determine  exactly,  from  flie 
evidence.  I  am  satisflcd,  however,  that  H  vas 
greatly  inferior,  and  subordinate,  both  in  its  ne 
and  capacities,  to  that  arranged  by  the  libellant  ia 
the  steerage-deck.  That  the  latter  was  tbc  eiBcieiit 
and  principal  means  by  which  this  great  ship,  vfth 
her  valuable  cargo  and  priceless  freight  of  nmniii 
lives,  was  saved  fnnu  a  condition  of  peril,  I  cannot 
doubt  in  view  of  the  evidence.  Well  might  Cipt* 
Walker  exhibit  a  lively  sense  of  gratitude  toward 
the  libellant.  as  the  evidence  discloses  that  he  did, 
when  the  success  of  the  hitter's  plan  was  demon- 
strated by  trial.  In  view  of  these  facta,  and  the 
well-settled  rules  of  law  applicable  to  salvage  chdmSi 
had  the  libellant  fallen  in  with  this  ship  thus  at  sea. 
disabled,  and  at  the  mercy  of  the  winds  and  wavei, 
and  had  gone  from  his  own  vessel  on  board  of  her. 
and  rendered  these  services,  I  should  feel  no  hesita- 
tion in  pronouncing  him  a  salvor,  and  entitled  to  a 
liberal  reward.  It  is  well  said  bv  Dr.  Luslungtoiu 
in  the  case  of  the  Charlotte^  3  Wm.  Rob.  71,  that 
"  Acconling  to  the  jjrinciples  which  are  recognised 
in  this  court,  in  questions  of  this  description,  all 
services  rendered  at  sea,  to  a  vessel  in  danger  or 
distress,  are  salvage  services.  It  is  not  necessary,  I 
conceive,  that  the  distress  should  be  actual  or  imme- 
diate, or  that  the  danger  should  be  imminent  and 
absolute;  it  will  be  suflicient  if,  at  the  time  the 
assistance  is  rendered,  the  ship  has  encountered  any 
damage  or  misfortune,  which  might  possibly  expo^ 
her  to  destruction  if  the  service  were  not  rendered." 
This  doctrine  has  been  repeatedly  sanctioned  by  the 
courts  <»f  the  United  States,  and  very  recently  by  this 
tribunal:  ^/lenHeswi/  y.The  ship  Vemail/eSy  I  Curt. 
K.  y.55  :  n  lUiamson  v.  The  brig  Alphonso^  lb.  378 ; 
Wbiser  V.  The  Cornelius  GrinneJfy  MSS.)  In  the 
case  last  cited  Curtis,  J.  remarks:  *^It  has  been 
strongly  urge<l  that  both  the  peril  and  the  ser- 
vice were  too  slight  to  bring  the  case  within  the 
technical  deflnition  of  salvage ;  but  I  am  not  of 
this  opinion.  The  relief  of  property  from  an  im- 
I)ending  i)eril  of  the  sea,  by  the  voluntanr  ozertions 
of  those  who  are  under  no  legal  obligaooa  to  ren- 
CVcT  skft^Y^taxvv^,  «.Tvl  iho  consequent  ultimate  saf^y 
ol  XYie  ^TO]^xx>f  ^  QunsAXVOLNA  «.  iKa^At^L  vafange.   It 
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may  be  a  case  of  more  or  less  merit,  according  to 
the  degree  of  peril  in  M-hich  the  property  was  and 
the  danger  and  difficulty  of  relieving  it.    But  these 
circumstances  affect  the  degree  of  the  service,  not 
its   nature.**    The    authorities    are    abundant  and 
decisive  on  this  point :  (The  Indaaendtnn^  2  Curt. 
R.  352-353  ;  The  Reward,  1  Wm.  Rob.  174.)  I  come 
now  to  the  consideration  of  much  the  most  impor- 
tant question  in  this  case,  and  one  upon  which  the 
authorities  are  not  ver}-  numerous,  and.  as  I  view 
them,  not  decisive.    The  claimants  insist  that,  even 
if  the  elements  of  a  salvage  service  were  otherwise 
found  in  the  case,  yet  the  libellant  is  precluded 
irom  salvage    compensation    on  the  ground  that, 
during  the  whole  period  of  peril  and  of  the  perform- 
ance of  the  service  rendered,  he  was  a  passenger. 
The  very  able  argument  of  the  advocate  for  the 
claimants  proceeds  upon  the  ground  that  the  con- 
nection of  the  libellant  with  the  ship  as  passenger 
wa*  not  dissolved  prior  to  the  performance  of  tlic 
service,  and    that,  as    the    relation    of  passenger 
imposed  upon  him  the  duty  of  aiding  in  the  relief 
of  the  ship  from  the  common  peril  in  which  he  was 
involved  with  the  rest  on  board,  the  law  does  not 
recognise  him  as  a  salvor.     If  this  point  is  well 
taken,  it  is  a  complete  answer  to  the  libellant's  claim 
for  salvage  compensation.    The   principal  cases  re- 
lied  on   to    support   this   position   are    The  Bran- 
xtoH,   2    Hagg.   3,    and  Tlie    Vrede,   1    Lush.    322. 
The    report     of     the    case    in    2    Hagg.    is    in 
these   words :    "  This  brig,    homeward  bound,  got 
into  distress,  and  a  lieutenant  of  the  royal  navy,  a 
passenger  on  board,  contributed  his  assistance  And 
claimed  to  be  remunerated.    By  the  Court :  Where 
there  is  a  common  danger,  it  is  the  duty  of  every 
one  on  board  the  vessel  to  give  all  the  services  he 
em,  and  more  particularly  this  is  the  duty  of  one 
whose  ordinary  pursuits  enable  him  to  render  most 
effectual  service.      No  case  has  been  cited  where 
such  a  claim  by  a  passenger  has  been  established, 
though  a  passenger  is  not  bound  like  a  mariner  to 
remain  on  board,  but  may  take  the  first  opportunity 
of  escaping  from  the  ship  and  saving  his  own  life. 
I  reject  the  claim.**    The  facts  in  the  case  of  the 
Vrtde,  decided  by  Dr.  Lushington,  are  reported  as 
follows :  **  The  pits,  were  twenty  emigrant  passengers 
on  board  the  Dutch  bark  Vrede,  suing  for  alleged  sal- 
Tage  services  to  that  vessel  and  her  cargo,  after  she 
had  received  damage  from  a  collision.    The  collision 
took  place  about  five  o'clock  a.m.  of  the  27th  Nov. 
1859,   off  the  South  ForeUnd,  and  the    Vrede  sus- 
tained great  damage,  and  began  to  nuikc  water 
rapidly.    The  pits,  manned  the  pumps  and  kept 
working  them.    At  seven  o'clock  a  steam-tug  took 
the  vessel  in  tow.     The  passengers  continued  to 
work  the  pumps,  and  about  noon  the  vessel  was 
safely  brought  into  Ramsgate  harbour.    The  peti- 
tion alleged  that  the  pits,  might  have  left  the  Vrede 
in  the  boats  or  in  the  steam-tug,  but  remained  on 
board  to  work  the  pumps  at  the  request  of  the 
master,  and  that  but  for  their  services  the   Vrede 
must  have  foundered  and  been  lost  with  her  cargo. 
The  answer  admitted  the  facts  generally,  except  as 
to  the  extent  of  the  Vrede's  danger.'*    Dr.  Lushing- 
tsn,  after  remarking  that,  although  passengers  must 
have  often  rendered  sen'ices  at  sea,  yet,  except  the 
cases  of  the  Bratistim  and  the  Saiacia,  no  claim  had 
ever    before   been    prosecuted    in    the    Admiralty 
Court  for    salvage,  and   tliat    this  fact    was    suf- 
ficient to    put   the    court    on    its    guard  against 
readily  allowing  the  claim,  says  :  "  It  is  true,  as  the 
counsel  for  the  pits,  have  urged  to-day,  that  a  pilot 
or  master  or  ship's  crew  may  sue  as  salvors  in  certain 
circumstances,  and  so  I  say  that  in  certain  circum- 
stances passengers  may  also  sue  as  salvors.    But  it 
is  equally  clear  that  it  is  only  extraordinary  circum- 
stances, in  the  strict  sense,  which  can  justify  a  claim 
tor  salvage  from  persons  so  reUted  to  the  ship  as 


the  first  class  of  persons  I  have  named.    A  master 
cannot  be  a  salvor  so  long  as  he  is  performing  his 
duties  as  master  under  his  contract ;  nor  can  a 
mariner  until  his  contract  is  at  an  end  ;  nor  can  a 
steam-tug  under  a  contract  to  tow  make  a  title, 
unless,  unforeseen  dangers    arising,   she  performs 
different  services  from  those  stipulated  for  in  the 
original  contract.    With  respect  to    a    passenger, 
there  is  no  engagement  on  his  part  to  perform  any  ser- 
vice, but  there  is  a  contract  between  him  and  the 
shipowner,  that  for  a  certain  money  payment  the 
ship  shall  carry  him  and  his  property  to  the  place  of 
destination.    To  a  certain  extent,  therefore,  he  is 
bound  up  with  the  ship."    Dr.  Lushington  then 
proceeds   to  comment  upon  the  case  of  Neicman  v. 
Wa/ters,  3  Bos.  &  Pull.  Rep.,  and  to  distinguish  the 
one  before  him  fn)m  it.     He  says,  "The  circum- 
stances are  not  the  same  or  nearly  the  same."   After 
considering  the  case  of  the  Fiorenctj  10  Jur.  572, 
and  20  Eng.  L.  &  Eq.  007,  where  salvage  had  been 
awarded    to    a    mate    and    seaman    for    services 
rendered  their  own  ship,  by  them,  after  they  had 
been    separated    from    it,  he  adds:     "That  case 
again  is  no  authority  to-day.    I  say,  that  in  cir- 
cumstances  such   as  these,  passengers    could    not 
claim  as  salvors.     Here  the  passengers  were  never 
separated  from  the  ship,  and  their  only  service  con- 
sisted in  pumping.    Tliey    pumi)ed  first,  as  they 
themselves  admit,  to  save  their  own  lives  and  pro- 
perty.   For  such  efforts  in  a  time  of  common  danger 
they  were  not  entitled  to  salvage,  by  the  authority 
of  the  Bmnston.    Then  the  steamer  comes  up  and 
takes  the  vessel  in  tow.    I  am  of  opinion  that  all 
danger  then  ceased,  whatever  danger  might  have 
been.    The  tug  and  the  pilot-cutter  were  present ; 
the  water  was  smooth  and  the  weather  fine,  and  a 
harbour  at  no   great    distance.      The    passengers 
might,  if  they  chose,  have  left  the  ship,  but  they  re- 
mained on  board  and  continued  working  at  the 
pumps.    I  cannot  consider  the  ship  to  have  been  in 
any  danger  of  sinking,  and  I  think  I  should  be  fur- 
nishing an  evil  example,  if  I  encouraged  suits  of 
this  description.    I  pronounce  against  the  claim  of 
the  pits.,  but  without  costs.*'    It  is  obvious  that  the 
language  of    Dr.  Lushington  in  this  case  of  the 
Vrede  is  very  guarded.    There  must  have  been  a 
reason  for  this,  and  it  is  important  to  understand 
the  extent  to  which  his  decision  has  carried  the  law, 
for  I  should  hesitate  long  before  I  should  pronounce 
judgment  in  conflict  with  the  opinion  of  this  eminent 
jurist.    In  order  to  arrive  at  a  correct  conclusion  on 
this  point,  we  nmst  notice  the  scope  of  the  Branston 
as    an    authority.      The    latter    case    is    a    very 
simple    one.      The    report  is  brief,   and  all  that 
appears    from    it    is    that    the    libellant,  a   lieu- 
tenant of  the  Royal  Navy,    "  contributed  his  assist- 
ance while  the  vessel  in  which  he  was  a  passenger 
was  in  distress."    What  the  nature  of  that  assist- 
ance was,  or  under  what  particular  circumstances  it 
was  rendered,  does  not  appear.    I  conclude  that  the 
service  rendered  was  of  the  ordinary  character,  and 
consisted  in  assisting  in  working  the  brig  in  those 
ordinary  ways  well  known  to  seamen.    I  can  draw 
no  other  inference  from  the  case,  and  upon  such  a 
state  of  facts  I  think  it  very  clear  that  any  court 
would  have  rejected  the  claim.    In  the  case  of  the 
Vrede,  the  services  renden.»d  were  also  of  the  ordinary 
kind,  and  consisted  solely  in  pumping.    I  under- 
stand it  to  be  a  well-known  rule  that  passengers  are 
bound  to  render  all  such  ordinary  aid  to  the  ship 
when  she  is  in  distress.    They  are  bound  to  man  the 
pumps,  the  M-indlass,  and  the  ropes,  and  to  assist  in 
working  the  ship   in   all   ways   known  to  seamen, 
as  far  as  they  may  be  able.    The  line  of  their  duty 
extends,  at  least,  thus  far.    But  the  question  now 
before  the  court  is,  whether  there  are  not  extraonlniary 
services  which  a  passeu'^^er  may  TC,wvisx^  xVca^.  ^^\r.vA. 
beyond  the  Una  ol  Yvia  ^uXy ,  «jA  ^\a.0cL\sM6.'^  ^\ssoi2^ 
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hiiu  t<»  8alva^>  coinpcnijEatioii.  Tliat  this  question  is 
not  <linji<letl  in  the  nejjjitive  by  the  BiansUm  or  the 
Vrt.th  is,  I  think,  elear.  It  ha«  been  strenuously 
ur^eil  on  the  argument,  that  uo  services  that  a  i>as- 
senger  can  rcMider  tu  avert  a  eoninion  danger,  while 
his  relation  as  ]>assenger  eontinues,  can  exceed  the 
limit  of  his  duty.  This  doctrine  certainly  is  not  laid 
down  in  the /i/YiH-</(m  nor  in  the  Vieih  ;  for  in  the 
latter  case  the  learned  judge,  in  the  vital  part  of 
his  opinion,  is  careful  to  say :  '*  Here  the  i)assen- 
gers  were  never  seiiarated  from  the  ship,  and  their 
only  service  consisted  in  pumping."  Surely,  if  he 
intended  to  lay  down  the  rule  that  the  pass<^>ngers 
must  in  all  cases  lx>  first  seimrated  from  th  if  ship  Ix'forj 
they  can  become  salvors,  he  would  luive  so  declared 
in  terms.  The  point  is  so  sharp  and  decisive  as  to 
lulmit  of  no  ambiguity  in  the  language  of  a  judicial 
opinion.  I  include  in  the  term  separation  from  the 
tihip,  both  actual  ]K.M*sonaI  disconnection  therefrom, 
and  a  severance  of  their  onlinar^'  relations  as 
passengers,  though  they  may  still  remain  on  the 
ves!H.'l.  That  there  has  been,  for  a  long  time*,  a 
general  impression,  that  a  jtassenger  may  lKH.'onie  a 
salvor  by  rendering  extraordinary  services  on  I)oard 
of  his  own  ship,  the  language  of  decided  cases  and 
text  writers  abundantly  shows.  I  am  aware  that 
this  impression  can,  in  many  instances,  be  traced  to 
the  influence  of  Xewmau  v.  Wnltvrg^  but  I  think  it 
equally  true  that  it  has  derive<l  strength  fnnu  sound 
principles.  In  the  case  of  Neinnan  v.  Walters,  the 
«hip  had  struck  on  a  shoal,  and  the  captain  and 
I»art  of  the  ci*ew  ha<l  desertcnl  her.  The  pit.  took 
command  of  her  and  bn)tight  her  safe  into  ]X)rt. 
The  jury  gave  him  a  verdict,  and  on  a  motion  for  a 
new  trial  Lord  Alvanley,  C.  J.,  remarks  :  **  Without 
entering  into  the  distinctions  respecting  the  duties 
incumbent  on  a  passenger  in  jiarticular  cases,  I 
think  that  if  he  goes  beyond  those  duties  he  is 
entitled  to  a  reward  in  the  same  manner  as  any 
other  piTson.  In  this  cjise  the  pit.  did  not  act  as  a 
passenger  when  he  took  uiwn  himself  the  direction 
of  the  ship ;  he  did  more  than  was  required  of  him 
in  that  situation  ;  and  having  saved  the  ship  by  his 
•xertions,  is  entitled  to  retain  his  verdict  in  this 
action."  Language  substantially  like  this  is  used  in 
Vcirious  decided  cases  and  by  text  writers.  In 
several  instances  the  doctrine  is  discussed  and 
applied  to  cases  where  the  capacity  of  a  pilot 
to  bejomo  a  salvor  M'as  in  question,  but  this 
btrcngthens  the  principle  when  applied  to  passengers: 
{Hope  and  ot/ters  v.  the  brig  iJido,  2  Paine  C.  C  Rep. 
243 ;  Iasu  v.  the  ship  Alexander,  lb.  470,  471 ;  Ilohtnt 
V.  /hof/aii,  10  Pet.  Rep.  108  ;  Abbott  on  Shipping, 
p.  5C0 ;  note  1  of  Story  &  Perkins ;  Marvin  on 
Wrecks  and  Salvage,  ss.  140  and  140;  Le  Tiyrc^ 
;j  Wash.  C.  C.  R.  M\'.)  The  learned  author  of 
Marvin  on  Wrecks  and  Salvage,  p.  IGO,  remarks: 
*•  It  is  agreetl,  too,  that  seamen  may,  while  their  legal 
connection  with  the  ship  still  subsists,  earn  salvage 
for  services  rendered  to  ship  or  wirgo,  exccvding  the 
line  of  their  duty.  But  there  is  great  difficulty  in 
defining  that  line,  and  determining  what  services 
arc  within  and  what  beyond  it.  No  such  deter- 
mination can  be  made  lieforehand,  and  eat'h  case 
must  be  determined  by  its  circumstances."  In  the 
Neptuita  Lord  Stowell  says :  '•  I  will  not  say  that  in 
the  infinite  range  of  iwssible  events  that  may 
happen  in  the  intc-rcourse  of  men,  circumstances 
might  not  present  themselves  that  might  induce  the 
court  to  ojwn  itself  to  their  claim  of  a  jKisona  standi 
in  jiidtrift''  The  authorities  cited  show  that  officers 
and  Civw,  j)iIots  and  passengers  may  all  bec(»me 
salvors  when  they  perform  services  to  the  ship  in 
distress,  b.-yond  the  line  of  their  duty.  The  duties 
of  passengers  are  nmch  more  circumscrilK'd  than 
t}joi-e  of  tiniloTs  or  ])ilots ;  and  it  would  seem  that 
ull  the  law  ImjMjscs  up.m  them  is  to  assist  in  l\\e 
onlinary  nianuiU  hilxnir  of  working  aud  punipiug 


the  ship,  under,  the  direction  of  thote  in  command 
of  her.  If  they  assume  extraordinary  responflbi- 
lities,  and  devise  original  and  independent  nicuns 
by  which  the  ship  is  saved,  after  her  officers 
have  proved  themselves  powerless,  I  see  ni> 
reason,  and  know  of  uo  authority,  that  can  pro- 
hibit them  from  being  considered  as  salvors.  I 
think  it  follows,  from  the  principles  laid  down  by 
the  authorities,  first,  that  a  passenger  on  board  a 
ship  can  n^nder  sjilvage  service  to  that  sliip  when  in 
distress  at  sea:  secondly,  that  in  order  to  do  this  he 
neeil  not  l)e  first  personally  disconnected  from  the 
ship ;  but  thinlly,  that  these  services,  in  order  to 
constitute  him  a  salvor,  nnist  be  of  an  extraordinary 
character,  and  lK>yond  the  line  of  his  duty,  and  not 
mere  ordinary  services,  such  as  pumping  and  aiding 
in  working  the  ship  by  usual  and  well-known  means. 
That  the  services  of  the  lilx?llant  in  the  present  case 
Were  of  an  unusual  character  cannot  be  denieil. 
After  the  officers  of  the  ship  had  exhausted  their 
means  of  getting  control  of  the  rudder,  he  devised, 
and  with  the  aid  of  a  large  number  of  men  pot 
under  his  directions  by  the  captain  executed,  a  plan 
which,  in  the  judgment  of  this  court,  was  the  effi- 
cient means  of  rescuing  this  great  vessel  from 
lK»ril.  The  whole  work  of  accomplishing  this  result 
was  intruste<l  to  him  anil  to  his  directions.  If  it » 
said  that  he  got  his  main  idea  of  the  plan  he  carried 
out.  from  witnessing  an  exiwriment  of  the  engineer, 
which  I  d(mbt ;  still  the  effort  of  that  officer  had 
entirely  faiknl,  and  was  an  abandoned  experiment. 
The  merit  of  the  libellant  in  overcoming  the  ob- 
stacles which  had  proved  insunnountable  to  the 
engineer,  is,  in  my  judgment,  enhanced  rather  than 
diminished  by  the  unsuccessful  effort  of  the  latter, 
lliat  the  service  rendered  by  the  libellant  was  a  veiy 
difficult  one,  is  proved  by  the  fjict  that  the  able 
and  ex])erience(l  officers  of  tliis  ship  had  failed  to 
accomplish  the  result  which  he  finally  secured. 
They  had  spent  two  days  of  fruitless  effort,  though 
stinuilated  by  motives  as  iwwerful  as  can  be  ad- 
dressed to  the  minds  of  men.  It  required  no  little 
moral  courage  for  this  libellant  to  inteqtose  to  anest 
the  imscrewing  of  the  nut  on  the  rudder- shaft,  and 
then  assume  the  responsibility  of  a  new  and  differ 
ent  exiwriment,  which  w<mld  consume  |irccioas 
time,  and  miglit  thus  pnnluce  appalling  conse- 
quences. Had  he  failed,  the  cfmsequences  to  him 
would  have  been  injurious  and  humiliating.  The 
whole  circumstances  of  the  case  are  so  extra- 
ordinary as  to  leave  no  doubt  in  my  mind  that  the 
services  which  he  iK'rfonned  were  wholly  beyond  his 
duty  as  a  passenger,  and  therefore  entitled  him  to 
salvage  com[)ensation.  In  fixing  the  amount  of 
com])ensation,  it  must  be  considered  that,  though 
the  service  wjis  one  of  conspicuous  merit,  and  the 
amount  of  property  saved  large,  yet  the  personal 
danger  encountered  by  the  libellant  was  not  very 
great;  and  the  only  tilings  contributed  by  him  were 
personal  skill  and  labour.  He  supplied  no  mate- 
rials and  riske<l  no  property,  though  liis  labour* 
were  prt)tracted  and  exhausting.  On  the  other 
hanrl,  he  rescued  the  ship  from  great  peril  by  his 
own  ingenuity,  courage  and  skill.  That  the  peril  of 
the  ship  was  great,  and  her  })osition  critical  in  the 
judgment  of  lier  connnander,  is  evident  from  the 
fact  that  he  intrusted  to  this  stranger  a  work,  upon 
the  success  of  which  her  salvation  depended,  and 
which  for  nearly  two  days  had  utterly  baffled  him 
anil  his  engineers.  The  case  is  so  hovel  a  one,  in  all 
its  leading  features,  that  little  light  can  be  derived 
from  precedents,  to  guide  me  in  fixing  the  amount 
to  be  awarded  ;  but  I  have  conclude<l,  on  the  whole, 
to  allow  fifteen  thousand  dollars.  Let  a  decree  be 
entered  for  the  libellant  for  that  amount  with  costs. 
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morlgagrt  B 


I>fc.ia»d9,  186*. 
(  BcfoiG  ibs  Lord  Chascgllos  (Weetbury.) 


ilarlgiige  of  a  ship — Riiflitii  of  morlgagor—PoiBer  of 
mortgagor  to  amtract^-Mtrrbaat  Skippiag  Act  I9:i4, 
M.  70,  71. 

R-,  lie  owHtr  of  II  ihl/i,  Aaiuni/  luoiii/nijed  the  mine 
to  Iht  A/?*.,  amtractrd  wilh  L.  fur  lie  sale  of  thi 
M^i  to  hint,  and  liefoit  IL  Im-jum  Jlmillg  lioHiid  fij 
tie  roHtract,  L.  tnltrtil  into  a  /Aarltr-iKirtjf  mitk  lAc 
pit*.  It  KOt  htld  to  be  etliMithed  on  tke  evideKe  tlmt 
thr  iJts^  though  draliivj  totlk  L.,  hiul  knaaleiliie  of  the 
fact  ofba  imperfect  Ittlr^  and  of  It's  oiBHerstip. 

.Be/brr  tit  vrvel  starltd  on  her  tmi/agt,  R.  tto/iptd  pay- 
ment, mhereupoH  the  drfU.,  the  mortijagetx,  lonL  ilepi 
loiciirdi  ulUm/  the  ihip.     It  aimeariag  that  the  terau 
of  the  rharter-partg  woahl  not  iliimage  the  itairily, 
tKJmiKtion  to  ratniln  aag  dtaliags  with  tlie  nhip  I'lic 
tuteat  with    the    leraui    of  the    duirter-ptirty,    i 
graxled  at  the  lait  of  the  p/U. 

Tie  tffnA  of  the  i/errimt  Shilling  Act  upon  the 
elatiia  of  Ute  mortgagee  of  a  thip  it  tt>  followi  '' 
Jint  Afiarn  that  ihe  mortgagee  is  mi  the  oh 
dew  ikttt  thr  Hiorh/agor  hiu  not  rented  to  be  the  ot 
(ten  that  the  mortgaijor  thiill  be  the  oumer,  miae  > 
Of  mi^  bf  urrettiirg  for  milking  the  thip  iw  mvti'fuWe 
tmritgfar  the  iHiirtgage-dAt, 

Smat  the  mortijaiior  if  a  thip  TtaaiiiiHij  in  potaetaio: 

tat  f  till  power  til  enter  into  aminicli  Kith  raperl  t 

dtJAin,  provided  theg  do  not  im^Htir  the  tetiirilj 

imt   the   morlffogre  mag  nf  img   lime  enter  into  ih 

1/  tuilice  of  hit  haciag 


Hiu  was  an  appeal  motion. 

The  bill  was  ftlol  by  ThiiiunB  DavU  Culling  and 
WilUani  Aubn'y  Chandler,  uarrfin);  on  burincu 
DDder  the  firm  of  "  1'.  O.  Collin*  and  Co.,"  as  iner- 
dunU,  at  3i^,  Svethiiig-lajic,  afcainst  Williniu  Jiunca 
Iiamport,  George  Holt,  Philip  Henry  llult,  Edvrin 
"Spencer  Koberta,  Thonias  Luccock,  uul  (by  amend- 
ment) James  Webb,  for  an  injunction  agi^net  the 
■defti.  Lamport,  U.  Holt,  1',  H.  Holt  and  Webb,  to 
restrain  deatin)^  vitha  ship. 

The  pita.'  case  was  that,  early  in  ScpWinber  Ia»t, 
Tfaonios  ELli»,  a  ship-broker,  called  upon  the  pits., 
and  asked  thctn  if  they  would  chnrter  a  ship  which 
'he  had  hi  view,  and  what  rale  of  freight  tJiey  would 
«Te.  Tlic  pita,  informed  Ellis  of  their  rate  of 
ncight,  aad  handed  him  a  form  of  charter-party. 
'On  the  lUth  Se^t,  Kills  sent  to  the  pits,  a  charter- 
party  of  the  ship  Maria,  then  lying  in  the  Tlumes, 
signed  by  the  defL  Luccock  as  waster  of  the  ship. 
The  charter-party  stipulatuil  that  the  like,  should 

£'ve  their  acceptance  for  7S/.  on   aceount  of   Uie 
eight,  and  a  further  acceptance  for  i*'*}!.  on  the 
•ailing  of  the  vcsscL 

The  pits.,  surpriBed  at  the  largeness  of  the  re- 
quired advance,  mmie  inquiry  of  Ellis,  who  explained 
Oiat  I.uccock  wan  negotiating  the  purchase  of  the 
thip  from  the  deft,  lloberts,  who  was  the  owner,  and 
that  the  required  aeceptauces  were  wanted  to  be 
delivered  to  the  owner  towards  payment  of  tlie 
purchase-money.  The  pits,  made  no  objection,  but, 
in  order  to  secure  themselves,  stipulated  that 
Koberts,  as  owner,  should  confirm  the  transaction. 
This  was  agreed  to,  and  Itobcrte,  on  the  12th  Sept., 
addressed  the  fullowijig  letter  to  the  pits. : 

UsnUeofll,— In  ctinfumiltr  with  rnnuln  I.UFi-nrk'n  wlih  I 
.  herahj'  uideriake  thiu. 


r  Sblelds,  or  Sblslda 


Z.  3.  BOBE 


Eethiu,  \\icoa#iAfTtUimotwiinrs\viaB 
7X  Here  atted  tbe  liib  AtopL,  uil  one 


hiioye 


Hie  pits,  thereupon  executed  the  charter-party, 
of  the  same  date,  whereby  it  was  agreed  that  the 
ship  should  proceed  to  the  Tyne  or  Middlesboron^i, 
aa  Che  pits.'  agent  might  appoint,  and  there  load,.uid 
being  so  headed  should  proceed  to  Seville  and  deliver 
her  cargo,  agreeable  to  bills  of  Isdiug.  and  having 
a^ain  lutuled  there  or  at  one  or  tvo  porta  in 
Portugal,  ehauld  return  to  England,  or  to  the  con- 
tinent between  Havre  and  Hamburg.  Amongst 
other  provisions  was  one  that  the  master  was  to  sign 
bills  of  lading  or  re-charter  for  more  or  less  freight 
without  ]>rejudicQ  to  the  charter-party. 

On  the  execution  of  the  charter-party  the  accqit- 
ancc  for  75/.  wa«  given. 

In  pursuauce  of  the  charter-party  the  ship  Maria 
was  sent  to  Newcastle,  and  there  commenced  load- 
ing. ^Vhilst  this  was  going  on,  on  the  lat  Oct. 
18ft4,  Hoberts  stopped  paynient.  Tlicreupon  Lam- 
port, G.  Holt  and  T.  H.  Holt,  partners  in  the  Hnn 
of  lAmport  and  Hult,  t<iok  possession  of  the  ship  as 
mortgagees  for  l^OOL  Huberts  lutd  discounted  tho 
BC^ptauce  fur  7o/. 

The  bill  prayed  that  the  defta.  Ijtmport  and 
Holt  might  be  restrained  from  dealing  with  the  ship 
in  any  way  inconsistent  with  the  charterparty,  and 
from  selling  the  ship  without  giving  to  the  pni^ 
chaser  notice  of  the  charter-party,  and  that  the  saiiio 
might  be  specitically  p»*fornie<l.  The  bill  also 
prajr^  other  alternative  relief. 

Since  the  bill  was  Sled  the  defts.,  as  alleged,  had 
sold,  or  had  agreed  to  sell,  the  ship  to  Webb. 

Kii  ■      ■       ■'"  

then 


Ghute,  <iC.  and  T.  II.  Terrell  for  the  pita.— Tho 
mortgagor  la  entitled  to  make  contracts  with  respect 
Co  tbe  ship.  It  would  be  impossible  in  all  cases  to 
search  the  various  registers  and  procure  the  con- 
currence of  the  mortgagee  There  is  nothing  to 
show  that  a  charter-party  entered  into  by  the 
mortgagor,  Ix^fore  the  mortgagee  has  taken  pot- 
session,  ia  not  binding  on  the  mortgagee : 

The  Kurnpnai  awl  Aailraliaa  liiyal  ilmi  Compaas  v. 
The  lioyai   Mail  Steam  Packet  Compaiy,  iB.&l. 


J.  F.  &.  i.  v. 

Bailg,  Q.C.  and  S.  Otter  for  Che  mortgagees. — A. 
mortgagee  cannot  absolutely  dispose  of  the  ship 
under  the  71st  section,  if  he  is  obliged  to  sell  sub- 
ject to  Ule  charter-party.  The  effect  of  tho  Merchant 
Shipping  Act  is  to  give  the  mortgagee  a  clear  title, 
free  from  the  engagements  of  the  mortgagor ; 

The  EurujKOn  Ci/rapaur/  v.    Th^l  Royid  Cuntpany  (lAi 

Deat  V.  '.Mcdhie,  4  lling.  J.i: 
Diciiiuun  v.  KiiUan,  8  E.  4  B.  780. 

W.  F.  Itobi«io!i  tor  Webb. 


(j'histe,  Q.C.  in  reply. 


1   of  the  McrchanC  Shipping  Act 
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Chan.] 


Collins  v.  Lamport. 


[Chan. 


Tnormra^ecfl  of  the  fiame  8hip  ur  Hharo,  no  BnbMMiiient  mort- 
ga^^ev  shall,  except  undor  the  enter  of  Home  court  rapable  uf 
taklii^ir  cojcnisaoec  of  Huch  matten*,  roII  iiuc.h  Hhip  or  share 
-without  the  concunvDco  of  every  i>rior  mortgagee. 

The  Lord  Chancellor. — I  will  tell  you  hc»w  the 
case  strikes  lue  at  present ;  hut  I  uuiy  probably 
<leem  it  requisite  to  n^erve  the  further  consideration 
of  the  point  of  law  which  arises.  The  first  question 
to  l)e  looked  at  is  one  of  fact ;  because,  unless  we 
arrive  at  the  conclusion  that  there  was  a  valid  eon- 
tract,  as  between  Roberts,  the  mortfj^agcor,  and  the 
lUts.,  it  will  be  unnecessary  to  consider  the  operation 
of  the  mortgage,  or  the  legal  statu/i  of  the  mortgagee. 
With  regard  to  the  purchaser />fn</p«/c /iVe,  1  have 
placed  him  in  the  same  boat  with  the  mortgagee, 
and  in  speaking  of  the  mortgagee,  therefore*,  I  in- 
clude the  purchaser,  because  the  purcliaser's  case 
must  of  necessity  be  the  case  of  the  mortgagee  as 
already  made  in  the  suit.  Now,  to  determine  the 
first  question,  whether  there  was  a  good  charter- 
party,  a  good  valid  contract  between  Roberts  and 
the  pits.,  that  is  to  say,  binding  Roberts  by  the  con- 
tract made  by  Luccock.  the  facts  appear  to  be  these : 
The  ship  had  been  mortgaged  by  Roberts,  the  original 
owner,  to  Messrs.  Lamport  and  Uolt ;  lioberts  was 
desirous  of  selling  the  vessel ;  lie  intended  to  send 
her  round  to  Newcastle  or  into  the  river  Tyne  for 
that  purpose ;  whilst  he  was  minded  so  to  do,  Ellis, 
a  broker,  comes  to  him  and  tells  him  that  he  knows 
of  a  person  who  would  be  willing  to  purchase  the 
ship  and  give  him  1000/.  That  person  was  Luccock. 
Luccock  is  brought  into  communication  with 
Roberts,  and  terms  of  sale,  subsequently  reduced 
into  writing,  were  agreed  upon  between  them.  It 
appears  from  that  instrument  that  Luccock,  before 
he  proposed  finally  to  bind  himself  by  the  contract, 
had  actually  treated  with  the  pits,  for  chartering 
the  ship  to  them,  and  this  renders  that  circum- 
stance apparent,  that  in  the  contract  between 
Luccock  and  Roberts  for  the  purchase  of  the 
ship,  which  was  made  on  the  12th  Sept.,  being  the 
day  of  the  date  of  the  charter-party,  the  deposit  to 
be  paid  by  Luccock  to  Roberts  is  the  sum  of  75/., 
which  is  there  mentioned  as  the  sum  that  Luccock 
was  to  receive  from  the  pits,  who  had  agreed  to 
become  the  charterers  of  the  vessel.  \Vliat  therefore 
is  abundantly  clear  is  this :  that  the  intendeil  posi- 
tion of  the  pits,  as  charterers  of  the  vessel  through 
the  medium  of  a  contract  with  Luccock,  was  per- 
fectly well  known  to  Roberts  at  the  time  when  he 
entered  into  that  agreement  for  the  sale  of  the  vessel 
to  Luccock.  Now  the  agreement  itself  would,  in 
|>oint  of  fact,  give  confirmation  to  the  contract  that 
Luccock  had  made,  for  it  would  have  been  impos- 
sible for  Roberts,  receiving  through  Luccock  the 
money  to  be  paid  on  the  charter-party  by  the  pits., 
to  have  afterwards  turned  round  and  repudiated 
that  charter-party.  But  it  is  plain  from  the 
facts  of  the  case  that  Roberts  knew  perfectly  well 
that  Luccock  depended  upon  the  charter-party 
for  the  means,  or  partly  for  the  means,  of  com- 
pleting his  purcliase.  This  also  appears;  that 
the  charterers,  namely,  the  pits.,  observing  the 
singularity  of  the  term,  that  they  were  to 
pay  down  at  once  75/.,  and  being  aware,  as 
appears  from  the  internal  evidence,  of  the  facts,  of 
the  position  in  which  Luccock  stood  relatively  to 
lioberts,  were  not  content  with  dealing  with  Luccock 
alone,  and  it  is  clear  that  they  required  the  adhesion 
in  a  direct  form  of  Roberts  to  the  treaty  which  they 
had  made  with  Luccock.  It  is  quite  plain,  there- 
fore, that  Roberts  placed  Luccock,  by  what  he  did 
and  agreed  to,  in  a  position  of  concluding  a 
valid  charter-party  by  liis  authority,  no  mat- 
ter what  might  become  of  the  contract  to 
purchase  between  him  and  Luccock  ;  and 
eron,  therefore,  if  that  contract  should  fall  to 
tJie  ground  (an  eveat  which  was  not  anticipated,  but 


which   was  supposed   to  be  possible),  the  dealing 
of  Luccock  with  the  pits.,  to  which  Roberts  adhered, 
and  of  which  Roberts  partially  rcceired  the  fmit 
and  benefit,  would  be  a  dealing  binding  lioberts,  no 
matter  whether  Luccock  did  or  did  not  ultimately 
ac(iuire  the  itatiis  of  becoming  owner  of   the  vcs§eU 
the  subject  of  the  charter-party.    Now  this  appean 
— I  throw  aside  the  afiidavits,  the  swearing  by  the 
one  party  that  he  did  not  know  this,  and  the  swear- 
ing by  tile  other  party  that  he  did  know  it,  ^because 
1  derive   the  conclusions  of  the  knowledge  of  the 
parties  from  that,  about  which  there  can  l^  no  niij«- 
take,  the  evide.ntia  rei   from  the  iuternal  evidence 
afforded  by  the  facts  themselves.    7oL,  therefore,  is 
I>aid  over  to  Roberts,  as  being  the  first  instalment  of 
the  freight  money  payable  under  the  charter-party, 
and  then  the  charterers,  anticipating  the  possibility 
of  Luccock*s  title  failing,  require  from  Roberts  this 
engagement.     The  engagement  is  (it  being   con- 
tainetl  in  a  letter  by  lioberts  to    the    pits.,  the 
charterers) :  "  In  conformity  with  Capt.  LncoockV 
wish,  I  hereby  undertake  that  in  consideration  of 
of  your  giving  me  your  acceptance  for  75L"  (here 
dated  the  12th  Sept.),  ''  and  one  for  260/.  when  the 
vessel  be  loaded  at  Newcastle"  (terms  taken  out 
of  the  charter-party),  "  that  I  will  not  in  any  wiy 
interfere  or  permit  any  interference  emanating  from 
me  to  prevent  her  leaving  London  for  Shields,  car 
Shields  to  Seville."    Now,  what  is  the  meaning  of 
those  words  ?    Why,  that  lioberts  distinctly  says, 
for  these  considerations  I  will  permit  the  veMel 
to    be    navigated    and    dealt    with   in  conformity 
with    tlie    terms  of    the   charter-party — for   these 
things  which  are  extracted  and  expressed  in  the 
letter  are  the  very  terms  contained  in  the  charte^ 
party.    The  letter  must  be  read,  therefore,  si  if 
lioberts  had  written,  "  Your  engagement  with  Luc- 
cock is  an  engagement  with  a  man  who  is  not  jet 
complete  owner  of  the  vessel,  and  who,  therefore^ 
has  no  legal  capacity  to  enter  into  the  contract  with 
you ;  but  inasmuch  as  I  am  to  receive  the  first  fmiti 
of  the  contract  in  the  shape  of  the  75/.  and  of  the 
260/.,  I  will  not  interfere  with  your  right  to  hiTfr 
the  benefit  of  the  contract  and  the  performance «f 
the  contract,  and  if  anything  happens  to  annul  this 
engagement  between  Luccock  and  you  so  that  the 
sliip  shall  not  proceed  on  her  voyage  from  New- 
castle, then  I  return  you  the  75Z."    Well,  but  wha 
the  facts  are  known,  nothing  can  be  more  demon' 
strative  of  what  was  the  real  position  of  the  psrtieir 
I  care  not  whether  Roberts  gave  antecedent  autho- 
rity to  Luccock,  or  whether  it  be  that  Luccock 
having  negotiated  these  terms,  Roberts  afterwarf* 
accepted    and    ratified    them,    and    interposed  hi» 
authority  and  right  as  still  remaining  owner  of  the 
vessel  to  the  extent  of  assuring  the  pits,  that  they 
should  have  the  benefit  of  the  contract.    In  that 
state  of  the  circumstances  (and  I  have  taken  them 
from  the  admissions  of  both  sides,  founding  my 
conclusions  merely  upon  what  the  circumstances 
themselves  abundantly  prove)  it  is  impossible  to 
deny  that  the  contract  made,  as  I  take  it  to  have 
been  made,  between  the  pit.  and  Luccock,  in  the  ex* 
pectation  that  Luccock  would  become  the  owner^ 
was   a  contract  afterwards  accepted,   ratified  and 
confinned   by   Roberts,  and  Roberts    is   as    much 
bound    by    it     as    if    lioberts*    name    had    beea 
written  in  the  charter-party  instead  of  the  name  of 
Luccock.    If  that  be  so,  the  material  {wint  in  the 
case  is  determined,   and  determined  in  a  manner 
which  I  think  the  parties  will  find  proceeds  upon  a 
view  of  the  facts  of  the  case,  which  it  is  impossible 
to  contradict  as  not  being  the  correct  view.    We 
then  come  to  the  question  whether  this  transaction, 
admitting  it  to  have  that  legal  character  which  I 
have  ascribed  to  it,    still   admits  of  being   over- 
^  reached,  controlled  and  set  aside  by  the  authority 
\  ot  tViQ  inot\.%a%<ee&^    ^vn  liSx.  Bally  wu  detboaa* 
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of  introducing  the  case  of  the  mortgagocs  by  a 
statement  that  the  ship  anterior  to  this  charter- 
party  was  already  a  ship  destined  for  sale,  and  not, 
therefore,  at  liberty  to  be  let.  But,  upon  an  exami- 
nation of  that,  it  turns  out  that  there  was  no  agree- 
ment whatever  between  the  mortgagor  and  mort- 
gagees that  the  ship  should  be  sold  and  should  not 
be  chartered.  All  that  does  come  out  is  the  simple 
fact  that  the  mortgager  was  desirous  of  selling  her, 
and  had  an  intention  to  that  eflfcct,  which  having 
been  carried  into  operation  by  the  agreement  with 
Luccock,  the  mortgagor,  finding  it  necessary  for  the 
purposes  of  the  purchaser  that  the  purchaser 
should  be  at  liberty  at  once  to  charter  the  ship, 
accedes  to  that  being  done.  He  was  under  no 
contract  or  agreement  with  the  mortgagee  other 
than  that  contained  in  the  mortgage,  that  deprived 
him,  by  virtue  of  any  agreement,  of  the  right  so  to 
deal  with  his  vessel :  unless  indeed  there  be  in  the 
mortgage,  by  virtue  of  the  clauses  in  the  statute,  a 
power  in  the  mortgagee  ad  libitum  at  any  time  to 
arrest  everything  that  has  been  done  by  the  mort- 
gagor, and  to  take  possession  of  the  ship,  stripping 
her  entirely  of  any  contract,  of  any  engagement, 
to  which  she  had  been  previously  subjected  by  the 
mortgagor.  Now  the  inconvenience  of  such  a  con- 
struction of  the  statute  is  palpable.  The  injustice 
of  such  a  construction  of  the  statute  is  also  pal- 
IKible.  First,  the  inconvenience.  No  mortgagor 
could  deal  with  his  vessel  in  the  ordinary  way. 
Every  operation  would  be  incumbered  by  the  neces- 
sity of  resorting  to  the  mortgagee  for  his  concur- 
rence or  approbation.  The  circumstance  of  the 
mortgage,  the  i>osition  of  the  mortgagor,  and  the 
examination  of  the  contract,  all  these  things  woidd, 
of  necessity,  cause  infinite  difliculty,  delay,  expense, 
and  inconvenience  in  the  transaction  of  ordinary 
mercantile  business.  I  could  not  possibly  attribute 
to  the  Legislature  in  passing  this  statute  anything, 
like  an  intention  to  introduce  a  different  course  of 
dealing  from  that  which  hitherto  had  always  been 
adopted.  But  the  true  history  of  this  enactment  no 
doubt  is.  that  which  was  adverted  to  by  Mr.  Osier 
and  by  Mr.  Robinson.  Antecedently,  by  reason  of 
the  earlier  statutes,  the  mortgagee,  the  moment  a 
mortgage  was  made  and  registered,  became,  in  the 
eye  of  the  law,  the  owner  of  the  property,  and  the 
result  was  that  the  law  was  in  the  habit  of  regarding 
the  mortgagor  as  standing  in  the  capacity  of  quasi 
agent  to  the  mortgagee,  and  the  mortgage  fre- 
quently found  himself  bound  either  by  the  contracts 
of  the  mortgagor,  or,  at  all  events,  by  the  ileces^ary 
exi)enditure  and  outgoings  of  the  vessel.  That  was 
a  very  serious  injury  and  inconvenience  to  mort- 
gagees, and  it  interposed  considerable  difilculty  in 
the  way  of  mortgagors  getting  money  upon  this 
species  of  security.  Then  the  Legislature  interposed 
by  declaring  a  general  principle.  That  principle,  in 
its  declaration,  exactly  fitted  the  ratio  decidendi  in  the 
cases  that  had  produced  the  inconvenience.  The  prin- 
ciple that  was  declared  in  opposition  to  the  reasons 
of  those  cases  was,  that  the  mortgagor  should  be 
deemed  and  regarded  as  the  owner  of  the  vessel. 
First,  there  is  a  negative  declaration  that  the  mort- 
gagee shall  not,  by  reason  of  his  mortgage,  be 
deemed  to  be  the  owner.  Then  there  is  an  affirma- 
tive that  the  mortgagor  shall  not  be  deemed  to  have 
ceased  to  be  the  owner ;  he  shall  continue  to  be  the 
owner.  The  mortgagor,  therefore,  continues  the 
owner ;  but  it  was  necessarj',  of  course,  or  at  least 
in  the  prudent,  cautious  way  in  which  Acts  of  Par- 
liament are  framed  it  was  deemed  necessary  by  the 
framer  of  the  clause,  to  add  these  words  in  declaring 
in  what  position  the  mortgagor  shall  stand,  namely, 
that  he  shall  be  the  owner,  save  so  far  as  may  be 
necessary  for  making  the  ship  or  share  available  as 
m  security  for  the  mortgage-debt.  Ab  long,  there- 
for^ S9  m  dealingB  of  tiie  mortgagor  with  the  ship 


are  consistent  with  the  sufficiency  of  the  mortgagee's - 
security,  so  long  as  those  dealings  do  not  materially 
prejudice  and  detract  from  or  impair  the  sufficiency 
of  the  sccuriry  of  the  vessel  as  comprised  in  the 
mortgage,  so  long  is  there  parliamentary  authority 
given  to  the  mortgagor  to  act  in  all  respects  as 
owner  of  the  vessel ;  and  if  he  has  authority  to  act 
as  owner,  he  has  of  necessity  authority  to  enter  into 
all  those  contracts  touching  the  disposition  of  the 
ship  which  may  be  necessary  for  enabling  him  to  get 
the  full  value  and  the  full  benefit  of  his  property. 
Whenever  a  mortgagee  is  in  a  position  to  show  that  the 
act  of  the  mortgagor  prejudices  or  injures  his  security, 
then,  I  apprehend,  the  parliamentary  declaration 
that  the  mortgagor  shall  be  deemed  the  owner 
ceases  to  have  any  binding  effect  as  against  the 
mortgagee,  and  the  mortgagee  is  in  a  position 
to  claim  and  exercise  the  full  benefit  of  the 
rights  given  to  him  by  his  mortgage.  But, 
subject  to  that  qualification,  every  contract 
entered  into  by  the  mortgagor  remaining  in  pos- 
session is  a  contract  which  derives  validity  m>ni 
the  declaration  of  his  continuing  to  be  the 
owner.  At  the  same  time,  it  is  a  contract  into  the 
benefit  of  which  the  mortgagee  may  at  any  time 
enter,  by  giving  notice  to  the  party  who  is  to  pay 
the  mortgagor  under  that  contract  that  he  requires 
the  payment  to  be  made  to  him,  the  mortgagee.  I 
think  that  would  be  a  reasonable  interpretation, 
which  would  make  the  law  with  regard  to  this  de- 
scription of  property  in  a  great  measure  analogous 
to  the  law  as  it  exists  with  regard  to  mortgages  of 
real  estate.  But,  as  I  am  told  this  point  is  somewhat 
a  novel  one,  and  at  present  is  not  touched  by  any 
decision,  I  should  not  like  to  give  any  absolute  and 
final  opinion  upon  that  point  without  further  exami- 
nation. If  that  is  the  view  that  I  shall  adhere  to 
of  the  true  interpretation  of  the  statute,  then  it  will 
be  sufficient  to  say  in  this  case,  that  nothing  haa 
been  done,  attempted  to  be  alleged,  or  proved  by 
the  mortgagees,  whereby  this  charter-party,  if  per- 
mitted to  be  carried  into  execution,  is  a  charter- 
party  that  will  at  all  prejudicially  affect  the  suffi- 
ciency of  their  security.  Therefore,  if  I  adhere  to 
that  view  of  the  statute,  I  should  by  no  means 
allow  the  mortgagees  to  interfere  with  the  execu- 
tion of  this  charter-party,  and  I  should  grant  an 
injunction  in  these  terms :  namely,  to  restrain  the 
dcfts.  the  mortgagees,  and  the  purchaser  their 
assignee,  from  dealing  with  the  ship  in  any  way 
inconsistent  with,  or  which  may  interfere  with,  or 
prevent  the  execution  of  the  charter-party,  and  there 
let  the  order  stop.  I  will  consider  thei>oint  and  look  at 
the  different  cases  to  which  the  counsel,  to  whom  I 
ammuch  obliged,  have  referred  me,  and  I  will  men- 
tion it  again  in  a  day  or  two ;  but  if  I  see  no  reason 
to  change  my  opinion  as  to  the  construction  of  the 
statute,  if  I  do  not  come  to  the  conclusion  that  the 
mortgagee  has  a  right  to  step  in  and  arrest  and  stop  - 
all  that  has  been  done,  then  it  will  be  considered 
that  I  am  of  opinion  that  this  is  a  good  charter- 
party  made  by  the  authority  and  by  virtue  of  the 
ownership  of  Roberts ;  and  that  it  is  a  charter- 
party,  therefore,  binding  on  Roberts  and  those 
claiming  under  him,  binding  the  mortgagees,  and 
binding  the  puTcYiRser  pendente  lite,  inasmuch  as  it  is - 
a  charter-party  that  has  not  been  shown  to  me  in 
any  way  whatever  to  be  prejudicial  to  the  sufficiency 
of  the  security. 

Z)ec.  9. — ^The  Lord  Chancellor. — I  have  again 
considered  this  case  in  regard  to  the  relative  positions 
of  the  mortgagor  and  mortgagee,  and  I  see  no  reason 
to  alter  my  opinion.  Under  the  statute,  so  long  as 
the  mortgagee  of  the  ship  does  not  take  possession, 
the  mortgagor,  as  the  registered  ownar  ot  tVv^  %\aLV^ 
retains  a\\  Wie  t\%\vX%  wvii  ^rvNT^a^g^ ^V ^'^^^T^Ks^^ 
an  d  all  con\xac\A  rnaAa  \i^  Yjmh  «xfc  ^wiSA  wi^ssa%  '•j 
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Solicitor* :  fur  the  plu„  Phillips  and  .*-n ,-  for  the 
defw^  fifid,  Ilnime,  Field  ftnit  FntKU,  agtiiU  for 
Thornrly,  Liverpool. 
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l:e|i^>nal  liy  II.  II.  VtH:ini,  tijit-  Iljurliter-it-l^w. 
JJfc.  20  and  Jni.  n. 


lajitKrtion — Bill  11/  kulimj — Cotli. 
The  lilts,  sold  and  thipped  gooib  for  the  dtfl.  A'.,  In  be 
paid  for  on  dflieeiy.  Tlir  gondii  KVre  ikliverrd,  but 
atre  'not  paid  for.  Tke  bill  if  hidlttij  if  the  tjuodt 
tau  Miade  out  i«  the  name  of  ('.  and  <!o.,  ihe  Mji/ieri, 
a$  ai/eHlt,  icitboHt  mmiig  for  whom.  K.  iriu  in  fact 
aclimj  (u  onrnt  !h  thit  tnasnrlion  for  the  Aft,  X..  to 
—t....  t_  ...1.  : KLt^.i      Tn-  ..h_    w;-j  ..  J..*;;  ,..^.'....« 


ihiit  K.  ivai  inimheHl  I  rharging,  bat  not  pi  —  ^, 

.V.  hiidfraaduleiitlgiidopltdlhe  mode  of  eliliiiiiiiigjU 

Joodi  in  yuMdoB,  and  praging  Ihiit  F.  iiiiif  ( 'a.  might 
e  retlraiatdfrom  parting  iri'M  fie  liilla  nfkdiiHj,  and 
that  Ihe  dfflt.,  or  toiMof  than,  might  he  ordertdto  iiag 
for  the  goods  and  Ihe  n»tt  of  thr  nfiV.     lig  arningt- 
mkr(  hetmn  the  piirlitt  im  interim  iajanetiim  irhieh 
had  been  grunted  until  tht  Aniriug  had  beti  diao/i-ed : 
Held,  Ikal  the  bill  muel  be  dieiHUaed  icith  eatli : 
SeldtoliMt,  that  the  rulr  thai  the  mtU  of  a  mil  follow  the 
event  meaia,  not  the  remit  of'  nng  act  of  tht  fxirlien  to 
the  unit,  but  Ihe  decixion  of  the  court  in  it. 
Thw  was  an  iajunction  suit,  of  which  the  facta 
were  very  nhortly  these  :— 

The  pits,  were  coal  merchants  and  colte  manafac- 
.  tururs.  Tliey  entered  into  »  cimtraet  with  the  deft. 
Ewing  fur  tlie  sup|dy  uf  a  i»irgo  uf  cuke  to  be  sen  [ 
.to  the  l^t  liulica,  and  10  he  pw<l  for  on  delivery  ui) 
board  iihip.  Tlie  uuke  was  duly  Blii|>iK.iIaiiil  delivered, 
but  it  was  not  pud  for  on  deli  vioy.  Tlicbill  of  latliiiK 
was  iiuule  out  in  the  name  of  Messrs.  Froscr,  Bond 
.  and  Co.  as  shippers,  and  was  stated  to  be  delivered  to 
them  "as  attents,"  hut  it  was  nut  st«te<l  tor  whom 
they  were  agents.  Tlie  deft,  t^irint;  was  In  fact 
acting  as  agent  for  the  deft  Nasmytli,  to  whom  he 
was  indebted,  and  whose  solidtors  forthwith  gave 
Jiotiec  to  Fraser,  Uood  and  Co.  to  deliver  up  to  hlin 
the  bill  of  lading,  on  payment  of  any  balance  due 
'  on  account  between  £wing  and  him.  The  pits.' 
Agents  in  Liverpool  then  gave  notice  to  them  not  to 
-deliver  the  bill  of  lading  to  any  one  but  the  pits. 
The  i^ts.  then  filed  the  bill  in  this  suit  against 
Ewing,  N'asniyth,  and  Frascr,  llond  and  Co.,  alleg- 
ing that  Kwiiig  had  become  insolvent,  and  cliarginf; 
that  Nastnytli  had  ailopted  the  aforesaid  moite  of 
obtaining  the  coke,  in  order  that  a  debt  previously 
due  from  Kwiiig  to  him  might  so  be  satisflcd,  while 
the  pits,  were  to  be  left  to  reeovei'  from  him  «o  much 
of  the  price  as  they  uould.  The  hill  prayed  that 
Fraser,  Uond  and  Co.  might  be  restrained  ftum 
parting  with  the  bill  of  lading,  and  that  the  dctts. 
or  sonic  of  them  might  he  decreed  dthcr  to  pay  the 
price  of  tlic  coke  or  deliver  it  up  to  the  pits.  Some 
time  since  an  injunction  had  buen  obtiuned,  but  by 
A  compromise  or  an  agreement  between  the  parties 
it  was  dissolved,  upon  payment  into  court  of  the 
price  of  tiic  coke,  with  interest  at  .'1  per  cent,  from 
the  day  of  delivery. 

The  main  question  now  t'l  be  decided  was  a«  to 
the  costs  of  the  suit. 
■^/vfi,  Q.  C.  anil  K.  K.  Kaif  ajipeared  for  the  pits. 


!^fihea»  for  the  deft,  Nasmyth. 

Kag  in  reply. 

The  following  anthoritics 


c  dtcd  in  the  arta- 


A'ew  Hriiiumci  im 


ItciK  N.  ( 


.  luu. 


Jan.  11.— llieM-isTKB  of  the  Koll*.— Altbou^ 
the  main  object  of  ttiis  suit  »m  obtuned  by  an 
Uitcrloentory  injuiH^tiun,  wliich  was  •ftcrwaids  dis- 
tolveil  by  an  arrangement  between  the  parties,  I 
am  bonnd  tu  consider  the  suit  aa  if  it  wem 
now  the  hearing  of  tlie  cause.  The  pita,  main- 
tained that,  as  the  result  of  the  niit  had  been 
virtually  in  their  favour,  they  were  entitleil  to 
their  costs  uniler  the  ordinary  rule  that  the  costs 
^ould  follow  the  event,  'the  defts.  contended 
that,  if  this  were  to  be  treated  as  the  hearing  of 
the  eauxe,  tlw  bill  ought  to  l)e  dismiswd  with  c-osts, 
and  tlmt  Uie  injunction  which  was  obtained  was 
on  abuse  of  the  process  of  the  court.  There  seems 
to  me  to  lie  no  evidence  to  show  that  Fraser,  Bond 
ud  Co.  Iicid  tlie  hill  of  Uiling  as  agents  for  tbe 

Elt«.  The  proper  course  for  the  parties  to 
ave  pursucil  was  this:  tlic  pits,  being  tbe 
sellers,  and  Ewlng  the  buyer,  Frsuur,  Bond  oiul  Co. 
ought  to  have  indorsed  the  bill  of  Udiog 
tu  him,  on  receiving  from  him  an  indemnity 
against  tlie  consequences  of  so  doing.  TiM 
pits,  ought  to  have  apiilied  to  Ewing  for  pay- 
ment, anil  if  he  hod  refused,  to  hare  brought  aa 
action  agaiiiKt  him.  Instead  of  that,  without 
demanding  payment  from  Ewing  at  all,  they  filed 
Ihe  iiresent  bill.  1  nffinl  this  case  simply  as  one  tt 
goods  sold  and  rlelirured,  and  I  think  that  if  tlN 
court  interfered  in  such  cases  it  would  cause  very 
great  litigation.  When  the  coke  was  delivered,  all 
the  pits.'  proiierty  in  it.  and  all  their  lien  for  the 
price,  wen-  gone.  The  delivery  was,  as  they  staled 
m  their  bill,  complete ;  and,  accordingly,  no  question 
could  reniHin  as  to  their  right  of  stoiipaige  in  trantitn. 
If  a  seller  is  not  iniid  for  liis  goods,  his  only  remedy 
U  by  action  at  law.  He  cannot  seize  the  goods  in 
the  liands  uf  the  purchaser,  or  of  any  one  else ;  and 
precisely  tlic  same  rights  attach  to  a  bill  of  lading 
as  to  guuds  sold  and  delivered.  Itie  pits,  might 
have  refused  to  itelivcr  tlio  coke  until  they  were 
paid ;  but,  having  deliver6l  it,  they  had  no  remedy 
except  by  an  action  at  law.  They,  however,  filed 
the  biU  in  tliis  suit  without  even  asking  Ewing  for 
payment,  relying  on  the  representation  of  Fraser, 
Bund  aiul  Co.  tliat  lie  was  unable  to  pay.  They 
alleged  by  the  bill  that  he  was  insolvent,  and 
cluirged  tlmt  he  hail  obtained  tlie  coke  by  a  fraudu- 
lent contrivance.  There  la  not  a  little  of  evidence 
of  hia  insolvency,  'lliey  only  say  they  think  hd 
uiif^t  liave  been  insolvent,  IXKviuse  be  left  Liver- 
pool. The  cliarge  of  insolvency  against  a  trader  is 
a  serious  one.  The  other  ia  a  still  graver  one,  and 
it  is  not  only  not  proval,  hut  entirely  disproved, 
both  by  tlic  uatlis  of  the  defts.  and  by  the  whole 
character  and  all  the  details  of  the  transaction. 
Hie  court  always  iue  seriously  visjled,  and  always 
will  seriously  visit,  a  charge  of  fraud  when  it  is 
mode  but  nut  pruved.  If  the  rule  is  to  be  ap- 
plied in  a  more  stringent  way  in  one  oae  than  in 
another,  it  is  wlicn  the  interposition  of  the  court  is  , 
rested  on  tlie  allcgeil  fraud.  Even  if  this  caae  had 
been  one  uf  stoppage  i/i  tnaaita,  the  remedy  would 
havebecnatlan-.nndlhiacourt  uould  not  have  inter- 
fered ;  unless  tlicre  luul  Ix'en  soiue  unusual  circnav- 
staucea  in  the  ciuic.     Hence  the  charge  of  fraud  be- 
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then,  as  the  hearing  of  the  cause,  and  as  if  the  pits, 
had  not  been  paid,  the  case  fails  in  every  respect. 
The  bill  most  be  dismissed.  The  pits.,  howeyer, 
ars^ue<l  that  tbe  general  rule  of  the  court  was  to 
make  the  costs  follow  the  event,  and  that,  as  the 
event  of  the  suit  had  turned  virtually  in  their  favour, 
they  ought  to  have  the  benefit  of  that  rule.  But,  In 
my  opinion  there  is  an  obvious  fallacy  in  their 
reasoning.  TTie  "  event "  intended  by  the  rule  is 
an  event  produced  by  the  decision  of  the  court,  and 
not  one  resulting  from  the  acts  of  the  parties.  I 
hare  been  treating  this  as  if  there  had  not  been  any 
compromise  or  agreement  between  the  parties. 
Bat  if  there  had  been,  in  fact,  no  such  compromise  or 
agreement,  the  bill  in  this  suit  must  have  been 
dismissed.  The  rule  which  the  pits,  claim  to  have 
applied  in  their  favour  is,  in  realit}*,  adverse  to 
them,  and  I  must  decide  accordingly. 

Solicitors :  H,  C,  Barker ;  J,  and  «/.  Hoptoad, 


V.  C.  STUABT'S  COUBT. 

Xcported  bj  Jam E.<^  B.  Da\iiisox  and  Edm'akd  \Vin-.slow,  E^qrib, 

liarrLjtcrs-at-Law. 

Jan.  13  and  14. 

The  Morocco  Land  and  Trading  Company 
(Limited)  r.  Frv. 

Specific  perfontmnce — Underwriters*  ^*  s/ip" — Agr^- 
ment  to  execute — Policy  of  marine  insurance — SiyO' 
pression  of/acts — Unstmnped  agreement. 

Tke  pits,  {yoho  were  owners  of  a  ship^s  cargo)  alleged 
that  bif  tke  custmn  of  vndenvriters,  before  a  policy  of 
marine  insurance  was  effected,  a  jxiper  called  a 
**  slip  "  was  offered  by  way  of  memorandum  to  the 
undft-writers,  and  sultscrintions  were  taken  vpon  it; 
and  that  such  slip,  and  the  projmsa/s  on  which  it  was 
f'onnded,  were  regarded  and  usually  acted  vpon  by  both 
parties  as  a  valid  contract.  Pits,  having  Ity  their  agent 
offered  such  a  slip  to  the  deft,  and  other  underwriters, 
and  obtained  their  signatures  thereto^  filed  a  bill  for 
specific  performance  of  tlie  alleged  agreement  to  gixmt 
a  policy. 

^he  '*  slip  *'  or  agreement  was  not  stam/ted.  and  the  pits., 
though  alleging  that  it  could  not  be  proceeded  on  at 
law  on  that  account,  refused  to  stamp  it,  but  claimed 
the  relief  of  the  court  on  tlte  unstamped  instrument. 

-*  ^  apjteairing  in  evidence  that  tlw  agent  of  the  pits.,  in 
<haling  with  the  deft^s  broker,  had  suppressed  a  mate- 
rial fact,  nojnelif,  that  the  ship  was  about  to  be  naoi' 
ifated,  not,  as  they  supposed,  by  the  master,  hut  by  the 
mate : 

^^^eld,  tlittt  this  suppression  of  fact  was  a  sufficient 
ground  to  induce  the  court  to  withhold  its  discretionary 
power  of  decreeing  sj}ecific  performance. 

"^  fortiori,  when  the  agreement  sought  to  Im  enforced 
was  an  instrument  which  was  not  in  itself  a  contrcwt 
that  could  be  sued  upon  at  hiu%  but  merely  an  agree- 
ment to  execute  such  a  contract  as  could  Ite  proceeded 
vpon  at  law. 

This  bill  was  filed  for  the  specific  ptTformance  of 
^n  alleged  contract  by  the  deft.,  Jolin  Gumey  Fry, 
to  execute  a  valid  poHcy  of  insurance,  duly  stamped, 
of  a  ship's  cargo  belonging  to  the  pits.,  the  Morocco 
Land  Trading  Coini>any  (Limited),  according  to  the 
terms  contained  on  a  paper  writing  called  "  a  slip." 

The  pits,  were  a  limited  company  registered  under 
the  Act  of  1862,  and  in  Oct.  l^GiJ,  with  the 
intention  of  sending  a  cargo  of  merchandise  to 
Morocco,  they  chartered  a  vessel  called  the  Arthur 
JLeary,  of  which  one  Captain  Au*rustus  Collingridge 
was  master,  to  carry  the  cargo  to  (tibraltar,  calling 
on  the  way  at  Lisbon,  and  ihoy  npjxnntiKl  Captain 
ColUrgndge  as  their  trading  agent  to  manage  the 


adventure.    The  cargo,  consisting  of    machinery, 
hardware,  casks  and  other  articles,  the   value  of 
which  was  estimated  at   about  2300/.,  was    duly 
shipped  through    the   Custom-house    at    London^ 
on  board  the  said  vessel,  by  Mr.  Thomas  Sharer,  a 
shipbroker.    As  soon  as  it  was  all  on  board  and  the- 
vessel  ready  to  proceed  on  her   voyage,   Captain> 
Collingridge,  as  the  pits.'  agent,  saw  Mr.  H.  Skinner, . 
of  the  firm  of  Skinner  and  Co.,  London,  insurance^* 
brokers,  for  the  purpose  of  insuring  the  cargo.    It 
was,  however,  considered  more  regular  that  the  insu-- 
rance  should    be   effected    through    Mr.   Thomas 
Sharer,  who  had  shipped  the  cargo  for  the  pits.,  and 
accordingly    Captain  Collingridge    instructed  Mr.. 
Sharer  to  effect  an  insurance  on  the  cargo,  on  behalf 
of  the  pits.,  for  22G2/.    In  pursuance  of  such  in- 
structions Mr.  Sharer  wrote  to  Messrs.  H.  Skinner- 
and  Co.  a  letter  to  the  following  offect : 

London,  Oct  81,  1863. 
Messrs.  H.  Skinner. 
Dear  Sirs, — Please  insure  afrainst  total  loes  only,  for  mjr 
account,  cash  next  settlement  day,  cargo  per  Arthur  Learjf  a* 
under:  London,  Qibraltar,  leave  to  call  at  Lisbon;  ship  safe  at 
Qravesend   uid  going  uninsured.      (Then    foUowed  items- 
amounting  in  the  whole  to  3362/.) 

(Signed)  Tiiomas  SoAasn. 

On  receiving  this  letter,  Messrs.  Skinner  pro- 
ceeded to  effect  an  insurance  on  the  cargo  witii 
uudervrriters  in  the  usual  manner,  and  informed 
Mr.  Sharer  that,  on  Monday  the  2nd  Nov.,  they  had 
arranged  with  certain  underwriters  for  the  same  to» 
the  extent  of  1700/.  Mr.  Sharer,  however,  on  the 
31st  Oct.  had  already  sent  a  telegram  to  Capt. 
Collingridge  to  the  effect  that  the  insurance  was  pro- 
ceeding. On  the  1st  Nov.  the  vessel  sailed  down  the- 
Thames,  anchored  at  the  Nore  on  the  2nd  Nov.^ 
and  proceeded  on  her  voyage  on  the  3rd. 

On  the  2nd  Nov.  a  paper  in  writing  called  "a 
slip  '*  was  delivered  to  Messrs.  Skinner  on  behalf  of 
the  pits.    It  was  as  follows : 

2nd  Nov.  1863. 
Henry  Skinner  and  Ca 
Gash. 
Arthur  Leary. 
London  to  Gibraltar,  y\k  Lisbon.. 
25c  Goods  t  p.  a. 


£2262 


£200  Fry  and  R 
200  P.  and  P. 
100  Lidy 
100  F.  G.  jun. 
200  P.  and  D. 
100  Walls 


£100)  p  «, 
100  f^-  ^* 
100    H.C.  C. 

300    Higson,  H.  R 


The  signature  "  Fry  and  R,  "  signified  that  the  • 
deft.  John  Gumey  Fry  and  another  person  named; 
Rigge  had  accepted  insurance  for  100/.  each. 

On  the  3nl  Nov.  the  vessel  arrived  in  the  Downs, 
and  Capt.  Collingridge  there  received  notice  that^ 
the  "  slip  "  had  been  received  from  the  underwriters,, 
and,  relying  on  such  **  slip  *'  as  forming  a  valid  con- 
tract by   the  deft,  and  the  other  underwriters  tO' 
insure  the  pits.'  cargo,  he  left  the  vessel  (but,  as  the  > 
pits,  alleged,  without  their  knowledge)  in  the  tempo- 
rary charge  of  his  mate,  intending  to  rejoin  it  on  its- 
arrival  at  Lisbon.    On  the  6th  Nov.  the  vessel  pro- 
ceeded on  her  voyage,  under  the  command  of  the 
mate,  who  was  duly  authorised  by  certificate  to  act 
as  master.    On  the  7th  Nov.  Capt.  Collingridge,  oni 
behalf  of  the  pits.,  tendered  to  Messrs.  Skinner  and  \ 
Co.,  on  behalf  of  the  deft,  and  the  other  under- 
writers,   the    premiums    on    the    insurance,    audi 
demanded  the  policy ;  but  Skinner  and  Co.  refused, 
to  take  the  premiums,  or  to  give  any  assurance  that 
the  policy  would  Ixj  granted,  and  requested  that  the  • 
matter  might  stand  over  until  the  9th  Nov.    Capt. . 
Collingridge,  as  alleged,  did   not  consent  to  such* 
proposal ;  but,  as  he  could  not  alter  the  determin- 
ation of  Messrs.  Skinner  and  Co.,  he  went  to  Mr. 
Sharer  and  instructed  him  to  tender  the  amount  of 
the  premiums  on  behall  ot  \Vv^  \iV\%.,  ^\n!\  \vi\cAXv^ 
the  policy  oa\  lYveVt  \»\i«\\.    "^Vv*  ^'«&  ^^i^vst^vw^ 
done,  but  v'uYi  tVic  %wcaa  i«6>aXX.    ^ti  S>afe  \\vsfiox.  ^v 
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the  7th  Nov.  1863  the  vessel  was  wrecked  (as  the 
pits,  alleged,  in  a  t^ale  of  wind)  in  the  Channel,  and 
the  cargo  and  ship  were  totally  lost. 

The  pits,  immediately  infonned  the  deft,  and  the 
other  audcrwriters  of  the  loss,  and,  through  Skinner 
and  Co.,  requested  them  to  execute  a  valid  policy  of 
insurance,  duly  stamped,  according  to  the  terms  of 
the  slip,  again  ofifering  to  pay  the  premiums ;  but 
the  deft,  and  the  other  underwriters  refused  to 
comply  with  such  request.  Subsequently  the  pits. 
tendered  a  stamped  policy  of  insurance  and  the 
premium  according  to  the  terms  contained  in  the 
slip ;  but  the  deft,  refused  to  accept  or  execute  the 
same. 

The  case  of  the  deft,  (the  underwriter  whose 
name  happened  to  stand  first  on  the  slip,  and  who 
represented  the  rest)  was,  that  the  slip  was  void  as 
evidence  of  a  binding  contract  against  him  under 
the  provisions  of  the  Stamp  Act  of  the  35  Geo.  3, 
c.  G3.  He  further  denied  all  knowledge  that  the 
alleged  assurance  was  on  account  of  the  pits.  He 
furucr  said  that  his  agent  had  appended  his  (deft.'s) 
initials  to  the  slip  on  the  faith  of  Capt.  Collingridge 
liaviug  the  charge  of  the  vessel  on  her  voyage  out ; 
insteaid  of  which,  Cnpt.  Collingridge,  without 
acquainting  the  dcft.*s  broker  of  the  fact,  left  the 
vessel  in  the  Downs,  and  allowed  her  to  proceed  on 
her  voyage  under  the  care  of  the  mate. 

There  was  a  further  case  of  an  improper  attempt 
•on  the  part  of  Capt.  Collingridge  to  send  the  ship 
to  sea  without  being  properly  manned,  and  that  he 
went  from  Gravesend  to  the  Downs  for  the  purpose 
•only  of  evading  the  provisions  of  the  Merchant 
Shipping  Act,  and  enabling  him,  if  necessary,  to 
contend,  in  fraud  of  the  underwriters,  that  no  objec- 
tion could  be  raised  to  the  validity  of  the  insur- 
ance on  the  ground  of  illegality  or  unseaworthinetis 
arising  from  non-compliance  with  the  Act. 

Deft,  further  denie<l  that  the  ship  was  lost  in  a 
gale  of  wind,  but  said  she  was  lost  in  consequence 
of  her  deviating  from  her  course  from  the  inconi- 
I>etency  of  those  on  board  to  navigate  her ;  and  in 
support  of  this,  a  report,  made  in  answer  to  an 
inqmry  specially  directed  by  the  Board  of  Trade  as 
to  the  loss  of  the  ship,  was  referred  to.  Deft,  also 
•denied  that  the  cargo  was  totally  lost. 

On  these  grounds  he  denied  that  there  was  a  con- 
tract, either  binding  at  law  or  enforceable  in 
eqmty ;  and  that  the  loss  of  the  ship  arose  from  the 
misconduct  of  the  master,  against  whicli  he  never 
intended  to  insure. 

The  plt.'s  evidence  was  directed  to  the  establish- 
ment of  the  fact  that,  by  the  custom  of  trade  in  the 
business  of  marine  iusunance,  before  a  policy  is 
efifected,  a  slip  of  paper  by  way  of  mcmornnduin  of 
the  proposal  of  insurance  is  offered  to  the  under- 
writers in  the  form  set  forth  above,  and  that  sub- 
scriptions are  then  taken  upon  it  until  the  requisite 
number  is  obtained,  and  such  slip  and  the  proposals 
on  which  it  is  founded  are  regarded  by  both  jiarties 
OS  a  valid  and  binding  contract  in  writing.  The 
parties  underwriting  on  a  ship  would  consequently 
within  a  few  days  afterwards  have  to  give  to  the 
insured  a  valid  stamped  jiolicy  of  insurance,  a(;cor(l- 
ing  to  the  terms  mentioned  on  the  slip ;  and  it  was 
not  an  uncommon  practice  among  shiix)wners  and 
merchants  to  allow  their  ships  and  goods  to  go  to 
sea  on  the  faith  of  such  slips,  and  l>efore  the  policies 
were  made  out  and  delivered.  If  the  vessels  were 
lost  before  the  execution  of  the  policies,  the  under- 
writers who  were  parties  to  the  slip  were  univer- 
sally regarded  as  bound  to  execute  a  i)<)licy.  It  was 
also  said  that  the  custom  at  Lloyd's,  on  its  iK^ing 
known  there  that  a  ship  which  had  been  insured  by  a 
sliphad  arrived  safely  at  her  port  of  destination  l>ef ore 
a  stamped  policy  was  actually  issued,  fr«iuontly 
'H'as  for  the  umlvrwritvrs  U>  claim  tun\  roccivo  from 
Jlic  bi-oken  wJUwut. issuing  the  jwlicv  ut  all. 


Maliius  Q.  C.  and  Bnry^  for  the  pita. — ^The  effect  of 
the  ''  slip  "  was  that  it  was  really  an  agreement  to 
execute  a  valid  policy  at  the  usual  time,  iriz.  the 
next  settling  day.  Hod  the  slip  been  stampiHl,  it 
would  have  enabled  the  pits,  to  have  sued  ou  it  at 
law ;  and  they  now  asked  that  this  defect  might  be 
remedied,  and  that  it  might  be  stamped  as  an 
agreement  to  grant  a  valid  ix>licy.  It  was  the  custom 
and  understanding  among  brokers  to  consider  such  a 
document  as  a  contract  to  deliver  a  policy.  Diffi- 
culties might  arise  when  they  had  obtained  the 
policy,  but  at  present  the  pits,  were  debarred  by  the 
Stamp  Act,  35  (ico.  3,  c.  <m3,  s.  14,  from  taking  legal 
measures.  Si>veral  of  the  common  law  judges  in 
similar  cases,  had  referred  to  the  court  of  equity  as 
the  projwr  tribunal  to  afford  that  relief  which  ilu-y 
now  asked.    Thev  cited 

Mmd  v.  Dnri^oiu,  3  Ad.  &  E.  303  ; 

Mottour  v.  fiopernor  aiid  Compaiui  of  Londom  Asfut- 
ancey  1  Atk.  o44  ; 

Xenos  V.  WickhariK  14  C.  B.,  N.  S.,  43.">  and  452 ; 

J\iny  V.  Grfat  Ship  ComjHiny,  9  L.  T.Rep.  N.g.379; 

Aruould  s  Marine  Insurance,  51,  52,  53. 

Bacon,  Q.  C.  and  Druce  appeared  for  the  deft, 
but  were  not  called  on. 

The  Vu'E-CuvxrELLOR. — In  this  case  the  juris- 
diction of  the  court  is  invoked  by  the  pits,  ou  the 
princii)lo  of  siK*cific  i)erformance.    Now  if  there  be 
one  rule  of  this  court  more  settled  than  another  it  is 
this,  that  in  exercising  its  discretionary  jurisdiction 
in  decreeing  six'cific  jxjrfomiance,  the  court  always 
has  regard  to  the  conduct  of  the  x>Rrties  concernwl. 
The  pits.,  on  the  ground  tliat  tliis  slip  is  not  a  valid 
contnurt  at  law,  ask  that  it  may  be  treated  as  such 
in  equity,  and  that  this  court  shall  interfere  and 
conifK'l  the  deft,  to  execute  such  an  instrument  as 
will  enable  the  pits,  to  sue  at  law.    This  is  a  most 
extraordinary  claim.    No  authority  has  been  cited 
for  the    ))roiH)»ition  that  the  court  will  compul  a 
deft,  to  execute  an  instrument  comprising  nume- 
rous provisions,  and  which  if  and  when  executed 
would  form  a  contract.     It  has  been  said  tliat  a 
lease  is  an  instrument  of  this  description,  and  that 
the  court  would  comix.4  a  person   to  execute   an 
agrei^nient    for   a    lease    containing    covenants   of 
winch   the  parties  were  to   have    the    benefit    at 
law.      Hut    an    agreement  for  a  lease  is  an   in- 
stnunent    of   an   entirely  different    kind    to    that 
under  discussion.      The  purpose  of  a  lease   is  to 
make    the    proivrty    of   the    lessor    the    property 
of  the  lessee  on  certain  defined  terms.     There   are 
always  a  nnnilier  of   subsidiary  covenants,   to  l)e 
entered  inti>  upon  the  occasion  of  a  lease,  and  the 
court.  in8t9ad  of  settling  all  the  minute  points  that 
may  arise,  directs  the  execution  of  the  lease.    Wliat 
analogy  can  there  l)e  between  a  case  where  there  is 
the  foundation  of  the  right  to  a  valid  contract,  anil 
a  case  like  the  j>n.?sent,  where  there  is   no  contract, 
but  the  court  is  asked  to  make  one?    In   this  case 
the    agent    of    the    pits.,    who    was    also   master 
of  the  ship,   applied   to  the  defts.  for  the  purjwsc 
of    taking    the    preliminary    steps    to    effect    the 
intended  insuraiiee.     On  the  2nd  Nov.  the  ma.ster 
of     the    vessel     having     made    an     arrangement 
by  which  the  care  of  the  ship  was  to  be  handed 
over  to  the  mate,   suppre8se<l  this  fact  from   the 
broker  who  acte<l  on  his  behalf  in  procuring  the 
execution  of  the  slip.      Now,  the  suppression  of  a 
fact  which  might  have  affected  the  conduct  of  the 
l)arties  to  an  alleged  contract,  is  always  considennl 
by  this  court  as  a  ground  for  withholding  its  aid  to 
a  decree  for  the  ^jKcitie  {jerformance  of  a  contract, 
and,  a  fortiori,  for  refusing  that  aid  where  the  in- 
strument in  question  is  not  an  agreement   which 
could  be  sued  upon  at  law.    The  principle  involved 
\u  l\u5  ev\«v^  \s  ^^\"  su  uwveU  iniportaiu'o,  thai  I  cannot 
loo  careUvWv  i^AXv^w   v\\vi  ^i^a\vxVv\A\vA  )XM\\\\^tvtiiM  on 
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Strakeb  V,  Habtland. 
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the  subject.  The  pits,  have  come  into  this  court 
■eekinjr  specific  performance,  and  on  this  subject 
Lord  Redesdale,  in  delivering  judgment  in  Harnett 
V.  YeildiHff,  2  Sch.  &  Lef.  654,  said:  "These  cases 
show  what  were  the  grounds  on  which  courts  of 
equity  first  interfered,  but  they  have  continually 
held  that  the  party  who  comes  into  equity  for 
specific  performance  must  come  with  perfect  pro- 
priety of  conduct ;  otherwise  they  will  leave  him  to 
his  remedy  at  law."  And  again  in  the  same  page : 
^  There  is  also  another  ground  on  which  courts  of 
equity  refuse  to  enforce  specific  execution  of  agree- 
ments ;  that  is,  when  from  the  circumstances  it  is 
doubtful  whether  the  party  meant  to  contract 
to  the  extent  that  he  is  sougjit  to  be  charged." 
Now,  applying  the  principle  here  laid  down  to 
the  present  case,  I  do  not  think  that  the  court 
can  say  that  if  the  deft.'8  agent  had  been  told 
that  the  mate  of  the  Arthur  Lecuy  was  to  have 
charge  of  the  vessel,  his  conduct  would  not  have 
been  dififerent.  I  should  have  been  content  to  have 
left  the  decision  of  the  case  on  these  grounds  alone ; 
but  there  are  other  objections,  one  of  which  I  can- 
not help  mentioning.  It  has  been  argued  for  the 
pits,  that  the  slip,  though  to  a  certain  extent  an 
imperfoct  instrument,  was  one  well  recognised  and 
leted  on  by  insurance  brokers;  and  that  it  only 
ivanted  a  stamp  to  make  it  effectual;  that  being, 
H  it  was  said,  the  only  objection  to  it.  The  court 
iras  asked  not  to  order  it  to  be  stamped  (for  that 
ndgfat  be  done  by  either  party  without  the  aid  of 
die  court) ;  but  to  make  the  deft,  execute  a  contract 
in  order  to  enable  the  pits,  to  sue  at  law  upon  that 
eoBlnct.  It  was  further  said  that  proceedings  at 
law  oould  not  be  taken  upon  the  slip  because  it  was 
not  stamped,  and  this  court  was  asked  to  give  the 
pits,  an  opportunity  of  bringing  the  question  before 
a  wart  of  law.  For  this  purpose  the  authority  of 
Xemm  ▼.  Wickham^  14  C.  B.,  N.  S.,  452,  was  read, 
which  stated  that  the  only  objection  to  the  validity 
of  the  slip  at  law  was  its  want  of  a  stamp.  If  this 
is  the  case  it  is  quite  in  the  power  of  pits.,  on  paying 
the  penalty,  to  have  the  slip  stamped ;  and  the 
doctrines,  both  of  the  courts  of  law  and  equity,  are 
precisely  similar  on  this  point.  Upon  the  iirhole 
<aae  I  consider  that  the  pits,  have  failed  to  establish 
My  grounds  for  equitable  relief,  and  I  must,  there- 
fore, dismiss  their  bill  with  costs. 

Solicitor  for  the  pits.,  \V.  II.  JAvnmin. 
Solicitors  for  the  deft.,  Waltons  and  Bahh. 


V.   0.  WOOD'S  COURT, 

K«ported  by  W.  H.  Bennbt  and  Edward  Lloyd,  Etqn., 

lianiflten-at-Law. 


Nov.  24  and  25. 

.  Straker  v.  Harti.and. 

^^chant^kippiiig—n  ^- 18  Vict.v.  1(M,«.  514—26  ^  2G 
Vict.  c.  68,  5.  54 — Collision — JAmit  of  liahilitif — In- 
terest  on  damages — Time  at  which  damages  due. 

^  is  the  settled  practice  of  the  Court  of  Adniiraltif  to 
€jJow  interest  upon  dfimages  recovered  in  respect  of  a 
rol/isian  at  sea,  in  tfte  case  of  a  vessel  in  ballast,  from 
the  date  of  the  collision. 

*%i  same  rule  will  be  followed  by  this  court  in  suits  in- 
stituted under  the  Merchant  Shipping  Act  1854 
(17  ^  18  Vict.  c.  104),  s.  514. 

A  vessel  proceeding  homewards  in  ItuUast  was  run  down 
by  a  steamer.  The  owners  of  the  latter  fled  tlicir 
billy  adcing  the  protection  of  the  court  under  the  pro- 
visions of  the  above-mentioned  Act : 

Held,  thai  thof  ought  to  pay  into  court,  not  only  the 
amount  of  damages  for  which  they  had  been  held 
liable  by  a  judgment  of  tJie  AdmiraU^  ('curt,  but  also 
interegt  at  4  per  ceni.  Jtotn  the  date  oj'  tiie  collision. 


Motion  for  decree. 

The  bill  in  this  suit  was  filed  by  the  owners  of 
the  steamship  Joseph  Straker,  on  the  2(>th  Oct.  18(>4, 
under  the  provisions  of  the  Merchant  Shipping  Act 
1854,  sect.  514  of  which  empowers  the  owners  of 
ships,  in  any  case  where  liability  has  been  incurred 
by  them  in  respect  of  losses  or  damages  at  sea,  and 
several  claims  are  made  or  apprehended  in  respect  of 
such  liability,  to  take  proceedings  in  the  Court  of 
Ch.,  or  other  competent  court,  for  the  purpose  of 
determining  the  amount  of  liability,^  of  distributing 
such  amount  rateably  among  the  claimants,  and  of 
putting  a  stop  to  all  other  actions  or  suits  in  relation 
to  the  same  subject-matter. 

On  the  2(>th  Sept.  1863  a  collision  took  place 
between  the  Joseph  Straker  and  the  def  t.'s  biurque 
Karla,  sailing  in  ballast  from  Antwerp  to  Cardiff. 

By  a  decree  of  the  Court  of  Admiralty  of  the 
23rd  Dec.  1863,  confirmed  by  the  judgment  of  the 
Privy  Council  of  the  11th  July  1864,  the  present 
pits,  were  held  to  be  liable  for  the  amount  of  damage 
thus  occasioned.  By  the  Merchant  Shipping 
Act  Amendment  Act  1862  (25  &  26  Vict.  c. 
63),  s.  54,  it  is  provided  that  when  any  loss 
is  caused  by  reason  of  improper  navigation 
of  a  ship  without  the  actual  fault  or  privity 
of  its  owners,  they  shall  be  answerable  in  respect 
of  such  loss  to  ships  or  goods  to  an  aggregate 
amount  not  exceeding  8/1  per  ton  of  their  ship's 
tonnage,  calculated  in  the  case  of  steamships  on  the 
gross  tonnage  without  deduction  on  account  of 
engine-room.  So  calculated,  the  amount  for  which 
the  owners  of  tlie  Joseph,  Straker  were  liable  was 
5711/. ;  the  ship  was  arrested  by  virtue  of  the  pro- 
ceedings in  the  Admiralty  Court,  and  the  pits.,  to 
release  it,  gave  bail  to  this  amount ;  they  now, 
therefore,  desired  to  pay  that  sum,  together  with  the 
costs  of  the  proceedings  in  the  Admiralty  Court, 
into  court,  alleging  that  other  persons  unknown  to 
them  claimed  to  share  in  the  amount  of  damages  for 
goods  on  board  the  Karla,  and  that  they  were 
threatened  with  actions  on  this  account,  which  the 
Court  of  Admiralty  had  no  jurisdiction  to  restrain, 
nor  to  apportion  the  damages  amongst  the  parties 
claiming. 

The  questiontobe  discussed  however  was,  whether 
the  defts.  were  entitled  to  any  interest  on  the  sum 
of  5711/.,  and  if  so,  from  what  date. 

Rolt,  Q.  C.  and  Druce  for  the  pits. — By  the  Act 
of  1854,  in  the  case  of  a  claim  in  respect  of  loss  of 
goods  only,  the  limit  of  liability  has  been  fixed  by 
decision  of  this  court ;  it  is  not  to  exceed  the  value 
of  the  ship :  (Nixon  v.  'Roberts,  1  J.  &  H.  739  ;  4 
L.  T.  Itep.  N.  S.  679.)  By  the  Amendment  Act 
1862,  this  limit  is  altered,  in  like  cases,  to  the 
amount  of  8/.  per  ton.  In  cases  decided  under  the 
former  Act,  the  value  of  the  ship,  as  fixing  the 
liability  of  the  owners,  was  held  to  be  ascertained 
at  the  date  of  the  collision : 

African  Steam  Ship  Company  v.   Swanzy,  2  K.  «&  J. 

660; 
Leycester  v.  I^ogan,  4  K.  A  J.  725. 

There  is  nothing  in  the  later  Act  to  alter  this  rule, 
therefore  the  amount  of  8/.  per  ton  is  the  ''  aggregate 
amount  to  be  paid  in  respect  of  loss  of  goods,'* 
irrespectively  of  the  time  of  jmyment.  Admitting 
that  some  question  might  arise  if  there  had  been 
unnecessary  delay  in  filing  the  bill,  until  that  was 
done  the  amount  could  not  be  paid  in,  and  the  Act 
looks  to  that  time  to  fix  the  limit  of  liability.  Thoy 
also  cited  Re  Hadjields  Patent  Cask  and  Pacla'/e 
Company,  9  Juf.  N.  S.  997  ;  10  L.  T.  Kep.  N.  S.  91*7, 
as  sup^x)rting  their  view  of  the  case. 

Sir  //.  Cainis,  Q,.C,  wvv^  Dickinson  \st  >5cka  ^<j\\a. — 
The  claim  oi  *mtQTe&\.\ft  vvoXUi  tc^;«\.  \\o\\\  >()»&  ojas*- 
tion  of  damages.    \\vi  >8*\yl\\\.  \Sa»X  \N\^\^\.N«t  Sa  tosA. 
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CaKB  r.   KoYAL    KXCHAKOE  AsSirKAKCE   C<>Rl*OBATIOK. 


[<l.B. 


by  the  Act ;  hs  to  the  foniier  the  ]M>int  is*,  what  are 
the  terms  on  which  a  party  is  tu  have  the  benefit  of 
the  jirotection  of  this  court  ?  The  Act  r»:J  Geo.  3, 
c.  hVJ,  first  introduced  the  principle  of  limiting  the 
liability  of  owners  to  the  value  of  the  ship  by  means 
of  which  the  loss  was  occasioned,  and  under  this 
and  the  later  Act  the  point  which  generally  arose 
was,  when  should  that  value  be  ascertained  ?  The 
court  will  not  look  with  the  same  eye  upon  parties 
who  come  at  once  for  indemnity,  and  those  who 
delay  the  pa^nnent  of  a  debt  for  purposes  of  their 
own  security.  As  the  Karia  was  in  ballast,  interest 
ought  to  run  from  the  date  of  the  collision: 
(^Tfic  Dundte^  2  Hagg.  137.)  When  a  vessel  was 
earning  freight  interest  was  allowi>d  from  the  date 
at  which  the  voyage,  but  for  the  eolli:*ion,  would 
probably  have  terminated : 

The  AmaUa,  10  L.  T.  liep.  N.  8.  82G. 

/^o/f,  Q.C.  in  reply. — Our  liability  was  not  ascer- 
tained until  after  the  decision  of  the  Court  of  Admi- 
ralty. After  that  there  was  no  delay  in  coming  to 
this  court.  The  Court  of  Chancery  is  not  boun(l  by 
the  decision  of  the  Court  of  Admiralty. 

The  VicE-CiiANCELLOR  said : — It  is  quite  clear  on 
which  side^'ustice  lies.  Here  is  a  debt  due  on  which, 
if  it  be  not  paid,  interest  would  be  allowed  in  the 
shape  of  damages ;  the  difficulty,  no  doubt,  is  in 
fixing  parties  Yriih  interest  where  there  is  no  ex- 
press contract  to  jMiy  it.  The  Court  of  Admiralty 
says  very  truly,  that  interest  is  not  given  by  way  of 
indemnification  for  a  loss,  but  because  the  loss  was 
not  paid  for  at  the  proper  time.  Under  the  old  law 
the  debt  accrued  at  the  date  of  the  collision,  and 
was  then  limited  only  by  the  value  of  the  ship  and 
freight ;  under  that  law  the  practice  of  the  Court  of 
Admiralty  was  to  consider  that  interest  ran  upon 
the  estimated  value,  taken  at  the  time  when  the 
vessel  would  probably  have  arrived  at  its  des- 
tination (because  up  to  that  time  freight  was 
calculated  tu  make  up  for  interest)  down  to 
the  time  of  payment.  Then  the  Legislature 
introduced  the  limitation  of  liability  (and  this  I 
consider  to  include  both  ship  and  freight)  to 
8/.  per  ton  ;  but  the  ques^tion  still  remains,  <m  what 
day  does  the  liability  begin  ?  Surely,  if  the  debt  is 
not  i>aid  on  that  day.  then  interest  Ix^gins  to  run. 
There  is  a  further  difficulty,  that  this  is  a  question 
of  tort  and  not  of  contract,  and  it  is  hard  to  see 
how  to  give  interest  for  a  tort ;  but  if  you  find  that 
interest  has  for  a  long  series  of  years  been  allowed 
by  a  given  court — and  this  appears  to  be  the  result 
of  the  researches  made  by  the  Court  of  Admiralty 
in  the  case  of  the-l//?a/m — then  this  becomes  a  settled 
rule  of  law,  and  will  l)e  followed  by  this  court.  I 
nmst  also  follow  the  nile  laid  down  by  the  Court  of 
Admiralty,  in  considering  the  next  question,  namely, 
when  did  the  money  become  due  'i  This  I  take  to 
be  at  the  date  of  the  collision,  and  therefore,  in 
accordance  with  that  rule,  I  nmst  onler  the  payment 
of  interest  on  the  amount  of  damage  from  tliat  date 
at  the  rate  of  4  jwr  cent. 


COXTBT  OF  aXXEEN'S  BENCH. 

Keported  by  Joux  TiroMP.*f)X  cinl  T.  W.  S.vrxr>KRS  Kiiqrs., 

lJarrl»ter«-ut-Law. 


Tuesd(ti/y  Dec.  13. 

Cakr  and  another  r.  Koyal  Exchange 
Assurance  Corporation. 

Same  r.  Montefiore. 

Practice — Kntcrinfj  upjudt/ment — Monet/ ]>aid  into  court 
— Deducting  from  amount  awarded, 

^  an  action  on  a  seapoficy,  the  pit.  declared  for  a  /ors 
^/feri/s  of  the  sea,  and  also  for  the  return  of  tht 


premiums.  The  deft,  jndd  tfie  premiumn  into  roHri, 
which  ph.  tuok  out ;  hnt  the  deft,  faihd  iu  fhoximf 
that  the  ph.  mis  not  entitled  to  recover  on  the  jtolirjf. 
Ajterwards  the  amount  of  the  loit$  was  adputed,  tmi 
the  judt/ment  of  the  court  having  by  offreaneMt  heeu 
entered  for  a  lump  turn  to  etuible  the  partiet  to  ttdte  tk 
ojiinioH  of  the  Kx.  i  %.,  an  to  the  rtght  of  the  jUt.  h 
recm^er^  it  was 

Held,  that  the  ph.  was  only  entitled  to  siffn  jwdametit  for 
such  an  amount  asj  added  to  the  mm  paidikto  catrt, 
would  make  up  the  tunount  adjusted. 

Rules  nisi  calling  on  the  pita,  to  show  cause  why 
the  judgment  rolls  should  not  be  amended  by  re- 
ducing the  amount  for  which  the  jodgment  wii 
entered  to  the  sum  found  by  the  arbitrator  an«M  tbe- 
amount  paid  into  court. 

These  were  actions  uiwn  a  policy  of  marine  iniv- 
ance  underwritten  by  the  defta.  The  deciaimtiooi- 
contained  a  count  for  loss  by  perils  of  the  sea,  tod 
also  the  common  counts  for  the  return  of  the  |ie- 
miums  ixaid. 

To  the  counts  for  the  loas  the  defta.  pleaded  thik 
the  vessel  insured  was  unseaworthy  at  the  time. 
And  in  respect  of  the  other  counts  the  defts.  paid, 
into  court  the  amount  of  the  premiums  paid,  whidi 
the  pit.  took  out  of  court  in  satisfaction  of  tbe 
demand  in  those  counts. 

At  the  trial,  the  defence  of  unseaworthiness  wis- 
abandoned,  and  also  the  claim  for  a  total  loes  by  the 
pits.,  and  a  case  was  afterwards  stated  for  the 
opinion  of  this  court  as  to  whether  the  pits,  were- 
entitled  to  recover  for  average  loss,  aiul  it  wsi- 
agreed  that  the  amount  of  damages  should  be  settled 
by  an  arbitrator. 

This  Court  gave  judgment  in  favour  of  the  pits., 
and  to  enable  the  parties  to  take  the  opinion  of  s 
court  of  error,  it  was  agreed  that  the  judgment 
should  be  entered  up  for  the  pits,  for  4000A,for 
which  amount  the  judgment  was  signed.  The- 
arbitrator  found  the  amount  of  the  loss  was  SOS^h- 
which,  being  reduced  by  the  amount  paid  into  conrt 
left  a  balance  of  1775/,  10k. 

Milward  showed  cause. — ^The  pits,  had  a  right  to- 
shape  their  case  in  two  ways :  either  to  treat  the 
policy  as  a  valid  one  and  sue  upon  it  for  the  loss  siu- 
tained ;  and  in  case  the  policy  should  be  held  void  in 
its  inception,  to  sue  for  a  return  of  the  premiums 
paid.  So  also  the  defts.  had  a  right  to  elect,  and  har- 
ing  electe<l  to  return  the  premiums  wliich  they  peid 
into  court,  they  have  no  right  to  ask '  now,  becaujie 
they  have  beaten  on  the  othe?  ground,  to  have  the 
amount  of  loss  reducetl  by  their  amount,  and  to  have 
them  treated  as  part  payment.  This  was  money 
recovered  by  a  legal  proceeding,  and  it  cannot  U' 
recovered  back  again  by  the  other  side  : 
Marrlot  v.  Hampton^  2  Sm.  L.  C  320. 

Watkin  WiUiams  and  Arthur  Othen  \i\  support  of 
the  rules. — ^Thu  pit.  is  not  entitled  to  recover  both 
upon  the  iwlicy  and  for  the  return  of  the  prcmiunl^. 
No  doubt  the  common  way  of  declaring  for  a  lon;r 
time  has  been  as  in  the  present  case,  but  it  ha^ 
never  been  attempted  by  insurers  to  n.>tain  the  money 
paid  into)  court,  as  well  as  the  whole  amount  of  tlu* 
loss.  In  cases  at  Nisi  Prius,  juries  no  doubt  hau' 
taken  into  consideration  the  money  so  paid  into 
court,  and  allowed  it  in  the  amount  of  damages  they 
have  awanlcd.  Insurance  is  a  contract  of  indemnity, 
and  all  that  the  insurer  is  entitled  to  is  to  be 
indenmified  against  the  loss.  And  as  the  judgment 
nmst  )>e  amcndeil,  this  court  is  asked  not  to 
allow  it  to  l>e  so  amended  as  to  enable  tlie  plt^^ 
to  recover  more  than  they  are  entitled  to  under 
their  contract : 


Karlu  v.  Boinnun,  V  \i.  &  iiOl.  889  ; 
Gould  \.  OUrer,!^  ^  Vi,*i>^ 


KA^nUG   LAW  CASES. 

W1I.KUI  V.  Ramkin. 


[Q.B. 


Cur,  adv.  vhU. 

Ckomftor,  J.^In  the*e  casei,  the  pIU.  having  de- 
dwed  Da  policiei  of  iosiirance  with  counts  for  mone; 
had  ftad  received,  the  def  ta.  paid  the  Bmount  of  the 
{reminms  into  court  on  the  latter  counts,  pleajiing 
W  the  count  on  the  policies,  bo  as  to  raise  amongst 
otber  delences  that  uf  unaeaworthinesa.  Tha  pita. 
took  the  money  out  of  coort  in  aatiafactiou  of  the 
claim  under  the  counts  for  money  had  and  received. 
At  the  trial,  the  defence  of  unaeaworthinesa  having 
biled,  or  having  been  abandoned,  a  apecial  case  was 
•l^ed  foe  the  opinion  of  the  court,  which  was 
afierwanls  taken  into  the  Ex.  Ch.,  and  in  both 
courts  it  was  held  that  the  pita,  were  entitled  to 
recover  aa  for  an  average  loss.  The  amount  of  Che 
•Tentge  lost  waa  referred  to  and  ascertained  by  an 
krUtrslor ;  but  thia  not  being  done  before  the  argu- 
ment of  the  case,  anominal  judgment  for  4000f.  was 
entered  up^  for  the  purpose  of  taking  the  case  into 
eiror.  liie  pita,  now  seek  to  enter  up  judg- 
Bunt  and  take  out  execution  for  the  entire  amount 
of  the  average  losa,  without  giving  credit  to  the 
deft*,  for  the  amount  paid  into  court  and  taken  out 
by  the  pita.  The  defts.  obt^ned  rules  nut  in  eSect 
to  restraiu  the  pit.  from  taking  judgment  and  execu- 
tion for  the  entire  amount  of  the  losa,  without  giving 
mdit  for  the  sums  pud  in  respect  uf  the  preminms. 
It  is  obvious  that  nothing  could  be  more  unjust  t)ua 
that  the  pita,  should  recover  back  the  premiums, 
which  they  could  only  be  entitled  to  on  the  ground 
ttat  the  risk  uuder  the  policy  did  not  attach,  and 
alwtfae  whole  amount  of  the  loaa,  to  which  they  could 
«alr  be  entitled  if  the  risk  did  attach.  Itiaplaio  that 
■kat  the  pits,  were  entitled  to,  in  the  event  which 
ned,  vm  the  loss  after  deducting  the  prcmiuma. 
la  sajd,  however,  on  Che  part  uf  the  pits.,  that 
the  state  uf  the  pleadings  allowed  them  to  perpetrate 
Ihia  injostiu^  and  that  the  money  which  had  been 
paid  into  court  and  taken  out  in  satisfaction  could 
not  in  any  way  be  treated  as  reducing  the  amount  to 
wluch  the  pits,  were  entitled  in  respect  of 
Average  loss.  Ou  the  other  hand,  it  -  -  - 
that  the  deduction  in  question  waa  one  which  a  jury 
ought  on  the  trial  to  take  into  account  in  the  reduc- 
tion of  the  damagea.  It  waa  said  that  the  jury, 
having  ascertained  the  amount  of  Che  loss,  have  to 
inquire  what  is  the  daiuage  Co  which  the  pits,  were 
entitled ;  and  that  there  are  many  cases  in  which 
drcumstances  occurring  after  the  prima  facie 
damage  has  occurred,  are  allowed  to  reduce  Che 
damages.  Thus,  part  payment  after  action  has 
always  been  held  to  reduce  damages.  So,  in  trover, 
the  return  of  goods  goea  in  reduclion  of  damages. 
Id  the  case  of  an  executor  de  son  tort,  who  has 
interfered  with  the  estate,  and  so  converted  it,  if  he 
has  paid  debts  he  ia  "recouped,"  aa  it  ia  called,  in 
damages.  It  is  unnecessary  to  decide  this  question 
in  the  present  case.  We  think  that  the  court  has 
the  power  of  preventing  the  pits,  from  proceeding  to 
carry  out,  by  its  process,  such  a  piece  of  injustice 
■•  here  contemplated.  And  la  Gould  v.  Olioer, 
2  M.  &  G.  235,  where  money  was  paid  into  court  on 
a  count  inconsistent  with  that  on  which  the  pit, 
recovered,  it  was  insisted  chat  by  taking  the  money 
out  of  court  the  pit.  had  estopped  himself  from  re- 
OQvering  on  the  ioconsistent  count.  The  Court  held 
that  such  an  estoppel  ought  not  to  prevail,  and 
that  each  count  must  be  dealt  with  independently  of 
the  rest  of  the  record;  but  Tindal,  C,  J.  remarked 
"that  the  pita,  would  not  be  permitted  to  retain  the 
whole  amooac  of  che  loss  under  the  first  count,  and 
Ibe  amount  of  the  general  average  under  the  second." 
Hi!*  remark,  tliough  said  not  to  be  necessary  to  the 
pirtofthe  matter  decided,  was  strictJy  pertinent  to  the 
HKtUr  uAder  the  consideration  of  toe  court,  being 
/afau.  C*A— Vot,  11.] 


uwer  to  an  objection  that  might  have  arisen— 
that  if  there  was  not  an  estoppel,  the  pit,,  having 
got  the  mone}',  could  not  be  made  to  port  with  what 
he  had  taken  out  of  court,  and  that  so  the  pit.  could 
recover  it  twice  over.  "  Ko,"  says  the  Cbi^  Justice, 
"  the  court  would  aot  allow  him  to  retain  it  and 
take  the  whole  toss  besides."  Now,  here  Che  pics. 
would  get  besides  their  indemnity  from  loss  on  the 
policy,  the  amount  of  the  premium* ;  in  other 
words,  they  would  get  back  the  price  they  have  paid, 
and  the  thing  bargained  for  as  well.  We  chink  chcy 
cannot  be  permitted  to  retain  both.  Ilie  expression 
of  the  Chief  Justice  seems  to  point  to  the  power 
inherent  in  these  courts,  by  stay  of  proceedings  or 
otherwise,  to  prevent  the  abuse  of  their  proce«s. 
For  these  reasons  we  are  of  opinion  that  the  defca. 
are  entitled  to  the  relief  which  they  pray  for,  and 
that  the  rule  should  be  made  absolute,  to  prevent 
the  pit.  from  signing  judgment  or  issuing  execution 
for  any  larger  amount  in  respect  of  damages  than 
the  b^ance  of  Che  average  loss  ascertained  by  the 
average  stater,  after  deducting  the  amount  of  the 
premiums  paid  into  court. 

Rait  abtolutt. 


Thursday,  Jan.  19,  1865. 
WiLBon  V.  RjkNEiir. 

MariM  insurMce— Deck  boding— IB  j-IT  Vitt.  c.  107 
—Cargo. 

A  polici/  upon  freiaht  is  not  rendered  void  by  tite  nuutn-, 
without  any  aatAority  Jrr>m  tht  owner  ana  withoal  hi' 
knomli^e,  haeing  loaded  pari  of  the  cargo  on  dirk 
conlraru  to  the  Cuttomt  Coisolikation  Act  1853  CIS 
^  IT  Vict.  c.  107),  H.  170  e(  iiq. 

A  mastfT  loaded  on  deck  span  and  other  articles  far  the 
use  of  the  owner,  bat  mart  than  inere  reguirtd  for  the 


Held,  that  iht  excess  was  cargo  within  the 


<ntngv 


the  Customs  Consolidation  Act  (16  j-  IT  Vict.  e.  lOT), 

M.  170,  171. 

l>eclaration  on  a  marine  poUcy  of  insurance  at 
and  from  Restigouch  to  Liverpool,  upon  goods  and 
merchandise,  and  also  upon  the  ship,  beginning  tlie 
adventure  upon  the  said  goods  and  merohandise 
from  the  loading  thereof,  aod  including  risks  of 
crafC  undl  the  said  ship  arrived  ac  as  above  (valued 
at  UOOij  Averment  that  goods  of  great  value  were 
shipped  on  board  at  Restigouch  aforesaid,  to  be 
carried  as  cargo  on  the  voyage  in  the  policy 
described,  for  certain  freight  therefore  payable  to 
the  pit,,  and  afterwards  the  said  ship,  with  the  said 
cargo  on  board  thereof,  sailed,  &c.,  and  waa  whoUy 
lost,  Jbc.: 

Fourth  plea : 

Thst  (hs  uld  pollcj  wu  inula,  and  lbs  1 


ia  r»pa:t  at  which 

™.lr 

ndu  In 

'^'p* 

icImUuii  lUe, 

"wiSy^J^no 

bcldo  d^ 

.b«.e  U18  deiiH  of  tl 

rft"""," 

of  ^0  Hjiid  ship,  ud  the  BBlil  fn>]fflil  bo  LDBar6d  t*  Aforvuld 
wu  pAjsbLs  u>  him  u  luch  owDsr  In  respect  of  the  nM  cargo. 
The  fifth  plea  was  the  same  except  that  it  a!lege<t 
that  at  Che  time  of  the  making  of  the  policy  it  was 
known  by  the  pit.  that  a  considerable  port  of  the 
cai^o  was  then  loaded,  a.'i\A  "•«*  "vtAfaieA.  \n  "^w 
loaded,  upon  and  &\»ve  1i«  &ci^  oi  ft«  wiA  iteiv^ 
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fillip  Bhould  sail  on  the  voyage  with  part  of  the 
cargo  stowed  and  loaded  ahove  and  upon  the  deck 
of  the  said  ship  as  aforesaid. 

l>eniurrcrs  to  fourth  and  fifth  pleas. 

There  were  also  issues  in  fact  raised  which  came 
on  for  trial  before  Shee,  J.  at  Liverpool. 

It  was  proved  at  the  trial  that  the  whole  of  the 
cargo  on  freight  was  loaded  below  deck,  but  that 
the  master  loaded  above  deck  a  quantity  of  spars 
and  other  articles  for  the  use  of  the  owner.  These 
spars  were  more  than  were  required  for  the  ship's 
use  on  the  voyage,  but  did  not  render  the  ship  un- 
seaworthy,  and  the  owner  was  not,  at  the  time  of 
making  the  policy,  aware  of  the  si)ars  being  so 
loaded,  and  had  given  the  master  no  instructions  in 
this  matter.  The  learned  judge  ruled  that  the  spars, 
&c.,  were  cargo  within  the  meaning  of  the  Customs 
Consolidation  Act  1853,  and  directed  a  verdict  to 
be  entered  for  the  deft,  on  both  pleas,  giving  the 
pit.  leave  to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  was  obtained  accordingly,  and  it  now 
came  on  for  argument  with  the  demurrers  by  order 
of  the  Court. 

The  following  are  the  sections  of  the  Customs 
Consolidation  Act  (16  t&  17  Vict.  c.  107)  referred  to 
in  the  argument. 

Sect.  170: 

Before  any  clearing  officer  permitn  any  ship  wholly  or  in 
part  laden  with  timber  or  wood  goods  to  clear  out  from  any 
Britinh  port  in  North  America,  or  in  the  settlement  of  Kon- 
daras,  for  any  port  in  the  United  Kingdom,  at  any  time 
after  the  1st  Sept  or  before  the  Ist  May  in  any  year,  he  shall 
ascertain  that  the  whole  of  the  cargo  of  such  ship  is  below 
deck,  and  shall  give  the  master  of  such  ship  a  cerdflcate  to 
that  Affect;  and  no  master  of  any  ship  so  laden  shall  sail 
from  any  of  the  ports  aforesaid  for  any  port  of  the  United 
Kingdom  at  any  such  time  as  aforesaid,  until  he  has  obtained 
BU(;h  oertiUcate  from  the  clearing  officer. 

Sect.  171  : 

No  master  of  any  ship.  In  respect  of  which  such  certificate  as 
aforesaid  has  been  obtained,  shall  place  or  permit,  or  cause 
Ut  be  placed  or  remain  upon  or  above  the  deck  of  such  ship, 
any  part  of  the  cargo  thereof,  until  such  ship  has  arrived  at 
the  port  of  her  destination.  Provided  also  that  the  store 
spars  or  other  articles  necessary  fi)r  the  ship's  use  shall  not  be 
taken  to  be  cargo  for  the  purposes  of  this  Act 

Sect.  172: 

If  any  master  of  any  ship  for  which  such  certificate  as 
aforesaid  is  required,  bails  or  attempts  to  sail  without  having 
r'btained  stich  certitlcnte,  or  places  or  permits,  or  causes  to  be 
placed  or  remain,  or  bo  upon  or  above  the  deck  of  such  ship, 
any  part  of  the  cargo  thereof,  except  in  the  cases  in  which 
the  same  is  not  forbid(lt>n,  he  shall  for  every  such  offence 
forfeit  and  pay  any  sum  nut  exceeding  lOOL 

ATor.  S.—MeOuJi,  Q.C.  (E,  Jameji,  Q.C.  and  Cohen  wi th 
him)  for  the  deft. — The  pit.  is  not  entitled  to  recover. 
Tlie  master  was  the  agent  of  the  owner,  and  his 
knowledge  was  that  of  the  owner.  The  case  is  like 
that  of  Cunard  v.  Hyde,  2  E.  &  E.  1,  where  the  pit. 
having  actual  knowledge  that  part  of  the  cargo  was 
loaded  on  deck  was  held  not  entitled  to  recover.  In' 
Cunard  v.  i/ycfe,  E.  B.  &  E.  670,  that  did  not  appear. 
Si'condly,  the  statute  having  been  passed  to  prohibit 
deck  loading  and  to  protect  life  and  property,  there 
is  an  implied  warranty  on  the  part  of  the  owner, 
when  effecting  a  policy,  that  the  statute  has  been 
complied  with.  Kon-compliance  with  the  directions 
of  the  statute  in  this  respect  amounts  to  a  statutory 
unseaworthiness : 

Law  V.  Notiinguforth,  7  T.  R.  160 ; 

Bird  V.  AppUton,  8  T.  R  662 ; 

Farmer  v.  Ugg,  7  T.  R.  186 ; 

Bell  V.  CarsUiurt,  14  East,  374. 

Brett^Q,.  C.  {Milward  with  him). — There  is  no  plea 
of  unseaworthiness,  and  in  point  of  fact  the  risk  was 
not  increased.    There  is  no  illegality  in  the  voyage 
that  disables  the  pit. from  recovering: 
1  A  mould  Ins.  746  et  aeq, ; 

J  Phil  Ida  sec  214; 

Meeca(/«  Y.  Parry,  4  Oamp.  123; 

Cargtairg  y.  Alimtt,  8  Camp.  497. 


The  knowledge  of  the  master  was  not  that  of  the 
owner  for  this  purpose,  as  deck  loading  was  contmy 
to  the  master's  duty.    The  penal^  it  impoaed  by  the 

statute  on  the  master : 


irhil,Ins.S8.221,717; 
Eaveiock  v.  UandfUl,  8  T.  B.  277. 


Cur.  adv.  vnk. 


\ 


Jan,   19.  —  CocKBURN,  C.  J.  now  delivered  the 
judgment  of  the  Court.— This  was  an  action  on  t 
valued  policy  on  freight  from  Restigouch  to  Lirer- 
pool,  for  a  total  loss  by  perils  of  the  sea.    The 
fourth  plea  is  to  the  effect  that  the  ship  cleared  oat 
and  sailed  from  Restigouch,  a  British  port  in  North 
America,  after  the  Ist  Sept.  1861,  and  before  the 
1st  May  1862 ;  that  her  cargo  consisted  of  thnber 
and  wood  goods,  and  that  the  whole  of  the  cngo 
was  not  below  the  deck,  but,  on  the  contrary ;  ttat 
the  master,  contrary  to  the  stat  16  &  17  Vict.  c.  197, 
ss.  170,  171,  172,  placed  and  kept  a  portion  of  the 
cargo  on  deck,  and  sailed  without  the  certificate  re> 
quired  by  the  statute,   and  that  the  pit.  was  the 
owner  of  the  vessel.    The  fifth  plea  adds  the  sd£- 
tional  averment  that  the  pit.  intended  the  vessel  to 
siul  so  loaded  and  made  the  policy  for  the  ezpre» 
purpose  of  protecting  the  said  adventure  so  prohi- 
bited by  the  statute  in  question.    Both  these  pleu 
were  traversed  and  also  demurred  to.    On  the  trill 
before  Shee,  J.,  at  Liverpool,  it  appeared  that  the 
vessel  did  in  fact  sail,  on  the  Idth  Nov.  1861,  with 
the  whole  of  the  cargo  that  was  on  freight  prooeriy 
stowed  below  deck,  but  that  the  master  took  os 
board  a  quantity  of  spars  and  other  articles  Ux  Uf 
owner,  to  be  carried  to  Liverpool,  which  were  placed 
on  deck.    This  he  did  in  the  exercise  of  his  gencfil 
authority  as  nuister,  without  any  instructions  fron 
(the  pit.)  his  owner  to  do  so,  his  object,  it  wonU 
appear,    being  to  save  expense  to  ms  owner  is 
obtaining  the  materials  necessary  for  refitting  the 
vessel     in     Liverpool     after     the    voyage.     Hie 
jury    found    that    the    vessel   was    not,    in  fsel, 
rendered  unseaworthy  by  this  deck  load ;  that  the 
spars  and  other  articles  on  deck  were  more  this 
were  required  for  the  ship's  use  on  the  voyage,  snd 
that  the  pit.  was  not  aware  of  the  condoct  of  the 
master  till  after  the  policy  was  made  and  the  ship 
had  sailed.    The  learned  Judge  ruled,  on  the  con- 
struction of  the  proviso  in  the  171st  section  of  the 
16  &  17  Vict.  c.  107,  that  the  spars,  Ac  in  exooe  <rf 
what  were  required  for  the  voyage,  were  cargo  within 
the  meaning  of  the  enactment,  and  he  directed  the 
verdict  to  be  entered  for  the  deft,  on  both  pleti, 
giving  the  pit.  leave  to  move  to  enter  the  verdict  for 
him.    A  rule  was  accordingly  obtained,  which  csme 
on  for  argument  along  with  the  demurrers.    On  the 
argument  it  was  not  disputed  that  the  fifth  plea  was 
gc^,  and  that  the  judgment  on  the  demurrer  to  thst 
plea  must  be  for  the  deft. ;  but  it  was  also  not  dis- 
puted that  this  plea  was  not  proved,  and  that  the 
verdict  on  it  must  be  entered  for  the  pit    We  ex- 
pressed our  opinion  during  the  argument  that  our 
brother  Shoe's  ruling  that  the  spars  in  question  were 
cargo  was  correct,  and  that  consequently  the  fourth 
plea  was  proved  in  substance.    It  was  objected  thst 
the  plea  was  so  framed  as  to  aver  that  the  portion  of 
cargo  loaded  on  deck  was  part  of  that  which  wu 
carried  on  freight;  but  we  expressed  our  opinion 
that  this  was  an  immaterial  variance,  the  substance 
of  the  plea  being  that  cargo  was  illegally  carried  on 
deck,  and  that,  if  necessary,  an  amendment  might 
be  made  in  the  plea  accordingly.     The  verdict, 
therefore,  on  the  fourth  plea  must  stand  for  the 
deft. ;  but  the  real  question  between  the  parUes  is, 
whether  the  fourth  plea  is  good  in  substance,  and  on 
this  we  took  time  to  consider.    The  result  of  oar 
deliberation   is,  that   in   our   opinion  the  plea  is 
bad.     ^\)\\&  ^:bL^  caasA  of  Omutrd  t.  JS^  K.  B. 
4  1L  W^\  %  ^  4  ^  V^  «iftskdSida.^3uikiitea  ths 
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Thb  Mayor,  &c.  op  Wbtmouth  v.  Nugent. 
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of  the  sections  in  question  in  respect 
»wage  of  timber  on  deck  are  violated 
fe  is  illegal,  and  a  policy  of  insurance 
a  Tojage  will  not  attach,  they  equally 
fct  knowledge  on  the  part  of  the  assured 
imber  being  so  stowed  is  necessary  to 
policy,  and  that  in  the  absence  of  such 
3  the  assured  may  recover.  In  the  present 
assured  did  not,  in  fact,  know  of  timber 
red  on  the  deck,  or  of  any  intention  on 
f  the  master  to  stow  it.  But  the  insur- 
l  on  freight,  it  is  said  that,  as  the  stowing 
go  is  immediately  within  the  province  and 
•he  master,  the  assured  (the  shipowner) 
considered  as  bound  by  the  act  of  the 
his  agent,  and  that  the  knowledge  of  the 
St  in  law  be  taken  to  be  that  of  the  owner. 
;,  of  course,  the  general  rule  that  a  prin- 
>ound  by  the  acts  and  knowledge  of  his 
ie  acting  within  the  scope  of  his  authority, 
f  opinion  that  rule  has  no  application 
sent  case ;  for  although  it  is  true  that  the 
jf  the  cargo  is  undoubtedly  within  the 
he  master,  yet,  in  the  absence  of  proof  to 
iry,  it  must  be  taken  that  his  authority  in 
n  other  respects,  is,  by  his  instructions, 

0  that  which  is  lawful.  *^The  trust 
in  the  captain  of  a  vessel,"  says  Lord 
•ugh,  in  Earle  v.  Rowcroft^  8  East,  133, 
him  to  obey  the  written  instructions  of  his 
'^here  they  give  any,  and  where  his  instruc- 
silcnt,  he  is  at  all  events  to  do  nothing  but 
^nsonant  to  the  laws  of  the  land,  whether 
ithout  a  view  to  their  advantage,  because, 
sence  of  express  orders  to  the  contrary, 
!  to  the  law  is  implied  in  their  instructions, 
i,  the  master  of  a  vessel  who  does  an  act  in 
ition  of  the  laws  of  his  country  is  guilty  of 

of  the  implied  orders  of  his  owners." 
;  this  principle  to  the  present  case,  it  follows 
authority  can  be  implied  in  the  master 
scharge  of  his  duties  to  do  that  which  with 

to  this  part  of  his  duty  was  a  violation  of 

Again,  it  is  a  well-established  distinction, 
e  a  man  is  civilly  responsible  for  the  acts 
;ent  when  acting  within  the  established 

his  authority,  he  will  not  be  criminally 
»le  for  such  acts  unless  express  authority 
n,  or  the  authority  is  necessarily  to  be 
rom  the  nature  of  the  employment,  as  in 
of  a  bookseller  held  liable  for  the  sale  by 
man  of    a  libellous   publication.      Under 

circumstances  the  authority  of  the  agent 

1  to  that  which  is  lawful.  If  in  seeking  to 
t  the  purpose  of  his  employment  he  over- 
3  law,  he  outruns  his  authority,  and  his 

will  not  be  bound  by  what  he  does.  Now, 
present  case,  as  has  been  already  pointed 
only  are  there  no  circumstances  from  which 
rity  to  contravene  the  statute  can  properly 
id,  but,  according  to  the  authority  of  Earle 
roftf  the  reverse  is  to  be  presumed.  It 
to  us,  therefore,  impossible  to  say,  that  the 
1  stowing  the  cargo  on  deck  contrary  to  the 
Parliament  was  acting  by  the  authority  of 
r,  or  that  the  latter  was  bound  by  his  know- 
This  view  of  the  law  as  here  applicable 

materially  confirmed  if  the  case  be  looked 
lother  point  of  view.  It  seems  clear,  on 
Mity  of  Earh  v.  Rowcro/t^  that  if  the  master 
lel,  acting  within  what  otherwise  would  be 
It  of  his  authority,  contravenes  some  positive 
1  thereby  causes  injury  to  his  owners,  this 
airatry  in  the  master,  notwithstanding  that 
NMe  of  the  thing  done  was  to  benefit  the 

In  the  case  referred  to,  the  master,  having 
oof  to  make  the  best  purchases  with  des- 
td  gone  into  an  enemy's  port  to  complete 


his  cargo,  which  could  be  more  speedily  and  cheaply 
obtained  there,  in  consequence  of  which  the  ship  was 
seized  and  confiscated.    This  proceeding  on  the  part 
of   the  master,  though  within  the  general  scope 
of  his  authority,  and  though  done  in  the  interests 
of  his  owners,  was  held  to  be  barratrous,  and  the 
owner  on  a  policy  in  which  barratry  of  the  master 
was  insured  against  was  held  eutitIe<Lto  recover. 
Within  the  principle  of  this  decision,  the  sound nes.^ 
of  which  has  never  been  questioned,  the  conduct  of 
the  master  in  the  present  case  would  have  amounted 
to  barratry,  as  being  an  unlawful  act  done  in  con-  * 
travention  of  his  duty,  though  with  the  intention 
of  benefiting  his  owner.    Had  the  statute  attached 
the  forfeiture  of  the  vessel  as  the  penalty  of  the 
ofifence,  and  the  vessel  had  been  confiscated,  the 
owner  could  have  recovered  on  an  insurance  against 
loss  by  barratry.    But  to  constitute  barratry  there 
must  necessarily   be  an  absence  of   consent   and 
knowledge  on  the  part  of  the  owner.     Where  an 
act  whidi  would  otherwise  be  barratrous  is  done 
with  the  assent  and  knowledge  of  the  owner,  it 
ceases  to  be  barratrous.    If,  therefore,  the  know- 
ledge of  the  master  could  be  taken  to  be  the  know- 
ledge  of   the   owner,    an    illegal,    and    therefore 
barratrous,  act  done  by    the    master   would  not, 
in    case    of    loss    occasioned  thereby,    give    the 
owner  a  right  to  recover.    But  Earle  v.  Rowcroft 
directly  establishes  that,  on  loss  occasioned  by  the 
illegal  act  of  the  master  without  the  authority  of 
the  owner,  the  latter  may  recover,  and  therefore 
shows  that,  where  the  master  does  an  illegal  act, 
which  but  for  its  illegality  would  be  within  the 
scope  of  his  ordinary  authority,   but  which  being 
illegal  is  barratrous,  this  will  not  amount  in  point 
of  law  to  assent  or  knowledge  on  the  part  of  his 
employer.    For  these  reasons,  it  appears  to  us  that 
the  pit.  in  this  action  cannot  be  taken  to  have  con- 
structively, any  more  than  he  had  actually,  know- 
ledge of  the  illegal  act  of  the  master,  and  that  con- 
sequently, within  the  decision  of  Cunard  v.  HtfcU, 
he  is  entitled  to  recover,  and  that  our  judgment 
should  be  in  his  favour.    I  should  add  that  this  judg- 
ment must  bo  taken  as  that  of  my  brothers  Black- 
bum  and  Mellor  and  myself.   My  brother  Crompton 
having  been  obliged  to  leave  the  court  before  the 
argument  was    concluded,  takes    no   part  in  the 
judgment. 

Judgment  for  ths  pit. 

Attorneys :  for  the  pit.,    Gregory  and  RowcUffe  ; 
for  the  deft.,  Field  and  Roscoe. 


Wednesdc^y  Jan.  25,  1865. 

Thb  BiATOB,  &c.  of  Wbtmouth  (apps.)  ». 
C.  H.  NuoBHT  (resp.) 

Wharfage  duties — Prerogative  of  the  Crown — 
Exemption  from  payment. 

The  prerogatives  of  the  Crown  cannot  be  affected  except 
by  express  legislative  enactment. 

Where,  therefore^  a  local  Act  of  Parliament  gave  a  right 
to  the  corporation  of  W.  to  demand  and  take  certain 
wharfage  duties  for  (inter  alia)  stone  brought  into  thr 
harbour  of  W.  in  any  ship  or  vessel,  and  certain  stone 
was  brought  by  a  baarge  into  the  said  harbour,  for  th* 
use  only  of  Jier  Majesties  Government  works  there, 
and  delivered  there  to  persons  in  the  employment  rf 
such  Government  for  the  use  of  the  said  works  : 

Held,  that  no  duties  were  payable  in  respect  thereof. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c  43,  at  the  instance  of  the  apps.,  upon  a  dismissal 
of  an  information. 

The  case  staled  ^TtuXaXi^  vsiXX.^  wmSvsscv  ^  ^ 
peace  boideii  all  ihft  Ki^'^MiJ^^^^raw^'^^*^'^'' 


Q.B.] 


MABITIME  LAW   OASES. 
Thb  Hatok,  Ac.  or  Wbymouth  v.  Nhqbih. 


23rd  Aug.  1864,  tui  information  and  complaint  cune 
on  to  be  heard  before  a»  the  undersigned  Edward 
Barley,  John  Taylor,  and  Uichard  Cottere]],  Eiqn., 
three  of  Her  Majesty's  jaaiices  of  the  peace  acting 
in  and  for  the  said  borough,  by  which  Ihc  apps. 
njmplained  that  the  reap.,  the  above-named  Charles 
Hodges  Nugent  hod  refused  to  pay  the  au 
'Jf.  Gd.  wharfage  duties  on  t«n  Ions  of  block 
brought  into  the  harbour  of  the  said  borougli,  on  the 
3^nd  Oct.  then  last  post.  The  infoimation  was  laid 
under  an  Act  of  Parliament  passed  in  the  Gthyear  of 
the  reign  of  George  the  Fourth,  intituled  '  An  Act 
to  amend  and  enlarge  the  powers  and  proTisions  of 
several  Acts  relating  to  the  harbour  and  bridge  of 
the  borough  and  town  of  Weymouth  and  Melcombc 
Regis,  in  the  county  of  Dorset.'  At  the  hearing 
the  apps.  and  resp.  duly  appeared.  It  was  proved 
by  wiincsses  called  by  the  apps.,  that  the  stone 
described  in  the  infurmation  was.  on  the  22ad  Oct. 
1863,  brought  by  a  barge  into  the  harbour 
of  Weymouth,  for  the  use  only  of  Her  Majesty's 
(loremment  works  on  the  Nuthe ;  that  it  was 
brought  there  from  Portland  for  such  usc^  and 
delivered  there  by  the  n;sp.'s  orders  to  persons  in 
the  employ  of  the  Guverninent  for  the  use  of  tiie 
■aid  works ;  tlut  th«  resp.,  as  one  of  Her  Majesty's 
nIBcers,  Cook  charge  of  it  on  behalf  the  Government ; 
that  the  sum  of  2i.  Sd,  would  be  the  amount  of 
wharfage  duos  payable  in  rcsjiect  of  the  said  stone 
S3  brought  into  tlie  harbour,  if  any  were  payable; 
that  the  collcttor,  on  the  allth  Oct.  IdCKl,  demanded 
nf  the  resp.  payment  thereof,  and  tliat  he  refused  to 
pay  it ;  that  such  denuind  was  itisiIc  of  him  us  com- 
manding otScer  of  the  Itiyal  Kugineers  taking 
charge  of  the  stone.  t'lTic  case  then  set  out  the 
form  of  receipt  given  on  the  delivery  of  the  stone.) 
The  resp.  did  not  cross-examine  the  upps.'  witnesses, 
nor  was  any  witneas  called  un  his  behalf. '  It  was 
contended  on  behalf  of  the  resp.,  that  he  was  not 
liable  fur  the  wharfage  dues  claimed,  inasmuch  as 
the  Act  of  Parliament  did  nut  give  the  apps.  any 
right  to  petty  customs  ur  wharfage  dues  in  respect 
of  stone  brought  into  tite  harbour  of  the  said 
borough  for  the  use  of  Ilcr  Majesty's  Government 
works,  and  that  by  Her  Majesty's  prerogative  the 
stone  was  exempt  fnini  such  ilues  in  such  a  cose, 
and  we  the  said  Justices,  bi'ing  uf  that  opinion,  dis- 
missed the  information  and  complaint.  The  <]ues- 
tion  for  the  opinion  uf  the  court  is,  whether  the  said 
justices  were  right  in  dj«niissing  the  said  com- 
plaint ?  If  the  court  should  be  of  opinion  that  our 
determination  was  wrong,  we  ni|uest  them  to  remit 
the  matter  to  us  with  their  opinion  thereon  accord- 
ingly, or  to  make  Luch  other  order  relative  to  this 
matter  as  the  court  shall  ileem  meet." 

By  the  G  Geo.  4,  c.  III!  (local),  powers  are  con- 
ferred upon  the  curporatiun  of  Weymouth  to  levy 
and  take  ccrtun  petty  customs  and  wharfage  duties 
according  as  they  are  set  out  in  two  schedules  for 
goods  brought  into  the  harbuur  of  Weymouth. 

The  Und  section  enacts, 


[q-B. 

into  the  said  port  for  the  use  of  Her  MskjeMy't  Hcan- 
jackets,  and  actually  used  on  boud  tho  tame. 

Liah,  Q.  C.  (J.  Bnvn  with  him)  now  i^peared  for 

the  apps.,  and  cuatended  that  the  laiifrsage  of  tbe 

Act  was  sutflciently  comprehensiTe  to  include  Ibe 

,  j  Crown,  and  that  there  was  no  implied  exceptica: 

^^  I  ihat  where  the  tolls  are  levied  to  make  good  eoKi 

incurred  by  individuals,  or  public  bodin  not  eoi- 

iiccted  with  the  Government  of  the  country,  that 

ire  always  clauses  inserted  expressly  ezempiiDg  the 

thrown  frnm  liability  to  pay  toll.     He  referred  to 

TLe  Tuiupike  Art,  8  Geo.  4,  c.  126 ; 

1'he    lIBrbuun^  Docks  ud  Piw  Clansia  Act  181< 

(10Vi(^t27>  s.  28; 
Tbo    Itailwiy    CUusai    Consolidation    Ad  IW 
(8  Vict.  c.    "" 


ih«i 


Iwsy     . 

c.  ioy 


t  Shipping  Act  IBM  (IT  A  18  Via. 
c  104),  B.  4. 
[CocKBuKS,  C.J.— If  the  Crown  bad  granted  (bt 
dues  it  would  undoubtedly  have  been  itself  exempt, 
why  not  equally  so  when  the  grant  is  by  the  Fu> 
liainent?]  If  the  Legislature  had  intended  id; 
i-xenipticui,  it  would  have  enacted  it.  He  refattd 
also  to  the  express  exemptions  in  clauses  23  and  X). 
[CocKBUHS,  C.  J.— The  prerogatives  of  the  Crows 
are  never  affected  except  by  express  enactment.] 

The  SuUeitor-Gfiaral  (DowdaveBwith  him)  argued 
that  the  Crown  not  being  bound  unless  expTeBslf 
nameil.  its  prerogative  cannot  be  affected  by  impli- 
cation merely.  That  to  this  doctrine  there  Is  oaly 
the  exception  of  cases  where  the  enactment  is  for  the 
)^neral  advancement  of  religion,  the  promotioili' 
lustice,  or  tiie  general  public  good,  which  is  not  iht 
rase  in  the  present  instance.  That  it  being  id- 
initt»I  that  the  stone  was  to  be  employed  by  tbe 
Crown,  no  wharfage  duty  could  be  demanded.  He 
argued  also  that  the  clauses  themselves  of  tbe  Ittfl 
Act  altogether  excluded  the  idea  of  tim  Crown  bdaf 
iiH:tuded.     He  cited 

UCa.t>lf; 

AWn-Heg-Gearrai  v.  Donaldtori,  10  H.  A  W.  IK-IS; 

Biic.  Abr.  tiL  "  PrerogatiTS,'  5  ; 

Brooks's  Abr.  tit  ■' Freiwgstive,"  pi.  lH; 

Comyu's  Dig.  lit  "  Prenwalive, '  B.  1 ; 

A  V.  CouliffT.  R.M9( 

(jhitty  on  Freronitive; 

H'wloter  V.  I'trii-a,  2  Ell.  4  B1.  S7,  Lord  CampbtlTs 
judgmeut 


of  ofNoion  that  lbs 
I  is  right.  There  is  s 
lich,    from    an    i      '  "" 


Jiy  sect.  23  there  is  an  exemption  from  toll  of  the 
bridge  for  horses,  carriages,  &c.,  connected  with  tbe 
itiaJl^  and  aito  the  horses,  carriages,  &c.  attending 

Ser  Majeity,  Sic.  ,   .  

Sect.  Jff  aigo  eiempU  trora  iaty  ail  coal  imported  \  mt»4  ti  obimdomi  lawula.   "I^i*  <«»*«•&  Wwl 


Luti,  (j.C.  replied. 

CocKuuKN.  C.  J.— I  a 
decision  of  the  maglsira 
great   principle  or   rule   ' 

lieriod,  bus  obtained,  with  regard  to  the  pnio- 
gatives  of  the  Crown  :  namely,  that  except  with 
reference  tu  curtun  nuktters  of  a  public  character, 
the  Crown  is  nut  buuiid  by  statute  unless  specifically 
mentioned  therein.  It  may  be  said  that  tlie  ifulu 
nf  immunity  fiom  toll  or  dues  arose  at  a  TtoMt 
time,  when  the  right  to  impose  such  was  founded 
upon  a  grant  from  the  Crown,  and  that  the  Crown, 
in  such  case,  never  intended  to  tax  itself,  and  there- 
lure  it  may  well  be  assumed  that,  wliether  tulls  a.^ 
dues  luve  been  taken  by  grant  from  the  Crown  ur 
by  statute,  the  Crown  never  intended  to  incloJe 
itself.  But  however  this  tnay  be,  the  eiemptiun  hss 
iibtained  from  the  earliest  time,  and  we  canoul 
suppose  that  the  Legislature,  in  this  instance,  bate 
mtendcd  to  niuke  tho  Crown  liable  without,  in  fact, 
rnaking  any  direct  reference  to  it.  The  rule  I  haie 
men  tinned  applies  to  such  a  case  as  thia,  yrbere  dues 
im  taken  under  a  local  Act  of  Farluuuent.  Ur. 
Lush  relies  upon  the  exception  in  tbe  Act  as  to  the 
toll  of  the  bridge,  and  upon  the  general  role  that, 
where  there  is  an  express  exception,  cMea  DM 
expressed  ore  not  to  be  intduded.  We  must)  bov- 
u;k.e  iv  ihax  t][A  exoeptioii  was  atmlj  in- 
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PWT.  Co.] 


Thx  Beta. 


[Priv.  Co. 


PerkimA,  which  is  strongly  in  point,  justifies  me  in 
these  views.  The  principle  applicable  to  the  two 
eases  is  identical.  The  prerogatiye  of  the  Crown, 
wliich  is  deariy  established  from  ancient  times, 
would  be  materially  afifected  by  the  adoption  of  Mr. 
Lash*s  Tiews;  and  we  should  be  acting  directly  con- 
trary to  the  rule  established  by  so  many  cases  if  we 
were  to  hold  that  the  Crown  is  liable.  The  argu- 
ment that  it  was  intended  by  implication  to  bind 
the  Crown  has  no  validity  for  the  reasons  I  have 
given,  and  there  is,  moreover,  no  evidence  to  show 
that  there  was  any  such  intention. 

CsoMPTOH,  Blackburn  and   Mellor,  JJ.  con- 
curred. 

Judgment  affirmed. 


TUDICIKL    COMMITTEE    OF    THE 
PBIVY    COUNCIL. 

Reported  hj  Samwh  Pateksov,  Esq.,  of  the  Middle  Temple, 

Banister-«t-Law. 


(Freaent — ^Tlie  Right  Hon.  Lord  Chelmsford, 
Knight  Bruce  and  Turner,  L.JJ.) 

The  Beta. 

Skip— Licence  of  pilot — Renewal — Date  of  renewal — 
17  ^  18  Vict.  c.  104,  8.  374. 

A  piht  produced  a  licence,  kut  renewed  on  22nd  Jan. 
1864.  The  licence  purported  to  be  con/erred  ''''from 
tkemeeforth  up  to  the  SI st  Jan.  next  ensuing ^  and  no 
iwyer."  The  374M  section  of  the  Merchant  Shipping 
Aei  enacts,  that  no  licence  shaU  continue  in  force 
htymJ  the  Blst  Jan.  next  ensuing  the  date  of  such 
Ueemee^  but  the  same  mag,  on  application,  be  renewed 
on  tuck  3  Iff  dag  of  Jan.,  or  any  subsequent  day : 

Held  (affirming  the  judgment  of  the  Court  of  Adrn.),  that 
the  jLeaislature  meant  that  the  renewal  was  to  operate 
from  tneZXst  Jan.,  whether  applied  for  on  that  day  or 
not. 

Thia  was  an  appeal  from  a  sentence  of  the  High 
Coort  of  Admiralty^  in  a  cause  of  damage  promoted 
by  the  barque  Fiiies  against  the  owners  of  the 
steamship  Beta. 

The  screw  steamship  Beta  (whereof  Robert 
Mlnter  Upton  was  master),  of  the  burthen  of  508 
tons  register  or  thereabouts,  propelled  by  engines  of 
120  horse-power,  and  navigated  by  her  master  and 
a  crew  of  twenty-five  hands,  left  the  East-lane  Tier 
in  the  port  of  London,  in  charge  of  James  Voss,  a 
duly  licensed  Trinity  pilot,  at  about  5.15  a.m.  of  the 
6th  May  1864,  laden  with  a  general  cargo,  and 
having  on  board  passengers  bound  to  Waterf oid  and 
Belfast.  At  about  5.45  a.ra.  of  the  said  day,  the  wind 
was  easterly  and  the  tide  was  about  half  ebb,  and 
the  Aeta  was  proceeding  down  the  river  Thames  at 
the  rate  of  from  five  to  six  knots  an  hour,  with  a 
good  and  vigilant  look-out  being  kept  from  on  board 
her. 

Whilst  the  Beta  was  so  proceeding,  and  when  she 
was  abont  half  a  mile  above  the  vessels  lying  in 
I>eptford  tier,  she  overtook  several  vessels  drifting 
down  the  river.  The  pilot,  James  Voss,  who  was  on 
the  bridge  of  the  Beta,  conducting  her  navigation, 
sliaped  Iter  coarse  to  pass  such  vessels,  and  by  his 
orders  the  engines  of  the  Beta  were  eased  and 
stopped ;  and  in  order  to  cant  her  starboard-quarter 
ciear  of  a  schooner,  which  was  one  of  such  vessels 
drifting  down,  her  helm  was  ported,  which  brought 
her  hnd  in  towards  the  south  shore.  The  helm 
waa  then  steadied  and  her  engines  were,  by  order  of 
the  Mid  James  Voss,  set  on  ahead,  and  her  helm 
was  ttarboarded  for  the  purpose  of  bringing  her  out 
agaiftfiroai  the  sontb  shore,  aad  clew  of  the  vessels 
i^JDtpitaidtUr;  but  the  udd  Juaea  Voss^  finding 


that  there  would  be  difficulty  in  passing  clear  of  the 
tier,  ordered  the  engines  to  be  eased  and  stopped, 
which  was  done.  But,  notwithstanding,  the  Beta 
came  into  collision  with  the  barque  Fides,  which  was 
the  outermost  of  such  vessels  in  Deptford  tier. 

Under  these  circumstances,  the  resps.  averred  in 
the  court  below  that  the  said  James  Voss  was  a 
duly  licensed  pilot  for  the  place  in  question  ;  that 
they  were  by  law  compelled  to  employ  him ;  that 
the  Beta  was  in  his  sole  charge ;  and,  that  so  far  as 
the  Beta  was  to  blame  for  the  collision,  the  fault 
was  exclusively  that  of  the  said  James  Voss,  and 
that  neither  the  Beta  nor  the  resps.  were  liable  for 
the  losses  caused  by  the  said  collision. 

The  learned  judge  of  the  court  below  was  assisted 
by  Trinity  Masters. 

The  evidence  for  the  resps.  was  taken  orally  in 
open  court.  Upon  the  licence  of  the  said  James 
Voss  being  produced,  an  objection  was  taken  to  it 
by  the  apps.  upon  the  ground  that  it  had  not  been 
renewed  in  such  manner  as  required  by  the  pro- 
visions of  the  374th  section  of  the  Merchant  Ship- 
ping Act  1854. 

The  learned  judge  of  the  court  below,  after  hear- 
ing counsel  on  both  sides,  pronounced  the  collisioa 
to  have  been  occasioned  by  the  fault  or  incapacity 
of  the  said  pilot,  James  Voss,  overruled  the  ob- 
jection taken  to  his  licence,  and  decided  that  the 
employment  by  the  Beta  of  the  said  James  Voss 
was  compulsory,  and  pronounced  against  the  damage 
proceeded  for. 

After  the  Trinity  Masters  arrived  at  their  deci- 
sion, 

Dr.  LusHiNOTON  continued : — ^We  are  all  agreed 
that  the  blame  of  this  collision  is  imputable  solely 
to  the  pilot.  I  must  now  give  my  judgment  upon 
that  374th  section.  The  licence  which  I  hold  in  my 
hand  has  been  duly  entered  at  the  Custom-house 
according  to  the  lEferchant  Shipping  Act  in  the 
year  1 855,  and  it  appears  that  the  object  of  it  is  to 
confer  the  licence  from  "  thenceforth,"  that  is,  what- 
ever may  be  the  date,  and  the  original  date  of  this 
licence  is  1855,  up  to  the  81st  Jan.  next  ensuing,  and 
not  longer.  Now,  there  have  been  several  renewals 
of  this  licence,  and  the  last  of  them  was  on  the 
22nd  Jan.  1864,  and  this  collision  took  place,  I 
think,  in  the  month  of  May,  but  some  time  after  the 
31st  Jan.  It  has  been  contended,  according  to  the 
terms  of  the  statute,  that  this  renewal  of  the  licence 
only  lasted  till  the  31st  Jan.  1864,  and  that  conse- 
quently, at  the  time  of  the  collision  itself,  there  was 
no  operative  licence ;  that,  consequently,  the  pilot 
was  not  a  licensed  pilot;  that,  consequently,  he 
was  the  servant  of  those  who  employed  him,  and 
that  they  are  responsible  for  his  acts.  Now,  I  am 
fain  to  confess,  with  regard  to  this  374th  section, 
that  any  construction  I  put  upon  it  is  subject  to 
some  difficulty,  and  attended  with  inconvenience ; 
and  this  being  so,  I  look  to  the  consequences  of  the 
different  constructions  proposed,  and  if  very  serious 
consequences  to  the  beneficial  and  reasonable  opera- 
tion of  the  Act  necessarily  follow  from  one  con- 
struction, I  apprehend  that,  unless  the  words  im- 
peratively require  that  construction,  it  is  the  duty 
of  the  court  to  prefer  such  a  construction  that 
res  magis  valeat,  quam  pereat.  Now,  on  the  one 
hand,  it  is  stated  in  the  argument  adduced  by  Dr. 
Deane  and  Mr.  Clarkson,  that  unless  their  con- 
struction of  the  statute  be  adopted,  it  will  be  next 
to  impossible  to  have  any  licensed  pilot  at  all  at 
certain  periods  of  the  year,  and  that  there  would  be 
the  greatest  possible  inconvenience  arising,  if  all 
pilots  were  compelled  to  come  to  London  with  their 
licences  for  the  purpose  of  getting  them  renewed  at 
a  particular  Ume.  1\,  yqu%x  ^  T%R»>\«R.\fi^  ^  ^'^ax 
cannot  separate  YomM^i  itwn  \i\k  \v»vtf»^  \»5»3»% 
he  is  boxkod  aX^rv^a  to  \«f*  \fi»  ^<5«Qs»^«iV^>!&"^> 
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and  bound  In  |iriHliice  thul  licence  when  he  btxirdi 
■  veuel  uuil  tiiki.ii  charge  of  her.  That  difficulty 
bail  been  lujst  rJKlitl.v  urged,  anil  the  conaequence* 
would  cerlaiuly  be  tuost  dctrimenul  to  nBrigstiun 
if  I  were  tu  inipoBe  on  the  soctiun  the  con- 
struction aHked  by  the  other  lidti,  for  I  can 
liardly  voiic«ive  any  itivater  incoDvenivncu  than 
Ibat  pilota  »hi)u1d  bu  without  licences,  or 
should  be  cumixtlli-d  tn  conic  in  a  body  for  the 
jiurpose  of  n-neirinK  tliem.  That  is  the  inconre- 
niencc  upon  the  one  vide.  On  the  other  hand.  J  am 
aware  thut  if  1  adopt  the  ccingtruvtiun  of  Ur.  Deane, 
the  licence  may  be  rcneireil  at  any  part  of  the  yi'ar, 
aiid  tliat  19  cert^nly  not  the  intention  of  the  Lcifit- 
lature,  and  t  quite  aRree  with  the  !ju1ivilor-(ii-nemI. 
that  that  would  be  ci>nirary  to  the  spirit  of  the  Act 
of  Padiament,  and  for  thLi  reason,  that  the  licence 
uuRht  aol  to  be  renewed  uuiil  the  api<otnled  period 
of  eipiraticin,  and  when  the  conduct  uf  the  pilot  ha« 
been  such  as  to  nicrit  the  renewal  of  such  licence. 
The  words  of  the  section  are,  "  Subject  to  any  alte- 
ration to  he  made  by  the  Trinity-houae,  no  licence 
Kranted  by  them  shall  oontinue  In  force  beyond  the 
It  1st  Jan.  next  ensuiug  the  dale  of  such  licencei." 
Now  that  VTuuld  be  plain  enough,  if  I  were  quite 
.satisfied  what  is  to  be  considered  the  dai«  of  such 
licence,  but  I  atn  not  sntisScd  what  is  meant  by  the 
Legislature  by  the  data  of  such  licence.  I  do  not 
apprehend  that  It  necessarily  follows  that  the  date 
uf  such  licence  is  the  day  of  thu  renewal,  or  rather 
uf  the  ajiplication  for  tbu  runewal  of  suvh  licence 
I,  not  necessarily  J,  "  but  the  same  may,  upon  the  ap- 
plication of  thepilot  holding  such  licence,  be  renewed 
uu  such  :ilBt  .Ian.  in  every  year,  or  any  subsequent 
Jay."  Now  there  are  two  modes  of  vonsidcring  this, 
bwing  in  mind  thai  there  is  a  dl>tinction  between  an 
application  for  a  renewal,  and  a  renewal  itself.  Noir, 
my  underslaiiding  of  this  section  is,  that  the  licence 
which  lasted  until  the  31»t  Jan.  might  be 
that  i*  to  say.  it  nii|{ht  npun  application  upon  that 
day  be  reiicited  on  the  31st  Jan.  in  every  year,  or 
it  miicht  be  renewed  on  any  subsequent  day,  and 
undouli(i.>i|[y  these  are  very  strong  words  and  Tcry 
djlScult  for  the  court  to  get  oTerj  but  it  is  the 
iucllnation  of  my  opinion,  admlttlnatlie  doubt  and 
difficulty,  that  the  mcaniTi);  of  this  waa,  that  the 
renewal  mixht  operate  from  the  31st  Jan.  in  every 
year,  and  that  it  was  to  be  in  the  power  of  the 
Trinity-house  at  any  subsequent  date  afterwards  to 
renew  that  liuctici-,  if  they  thought  fit.  yet  that  the 
rrinity-honte  are  not  estopped  by  this  section  from 
iirderinit,  nut  from  renewing,  for  that  is  not  the 
expression  I  mean  to  use,  but  from  ordering  licence? 
W  hsTii  fresh  operation  from  the  Dlst  Jan.,  that 
Ueinii:  the  day  on  which  the  effect  and  operation  of 
■11  licences  necessarily  ceases,  under  the  tenor  of  thu 
Act  of  Parliament.  Looking  at  the  mischief  which 
would  lu'crue  from  a  contrary  construction,  though 
<tjth  considuruble  doubt,  this  Is  the  constmction  I 
must  put  u]«>n  the  section.  1  therefore  hold  thi^ 
]>dot  to  have  bi.'t'n  duly  licensed,  and  dismiss  the 
action  of  the  pits,  without  costs. 

The    present    appeal    was    brought    from    that 
judgment. 

The  Qwrn's  AJiimUt  (PhilUmore)  and  Taitf,  for 
tbe  app4.,  referred  to 

Eirl a/ Auck'mid,  1  Lulh.  tBOi 
Aimnnmid  T.  Btat'.  II)  B.  *  U.  4S4; 
6  Gh,..  .1,  e.  12.\  K.  1(1 : 
IG  &  17  Vxt.  0.  m.  «.  28. 

Dr.  Deane,  Q.  C.  and  Clarlaon  for  tbe  resp. 

Lord  J  uiticG  TiTKN  ER. — Although  it  would  be  goin 
too  far  to  fay  Ibat  (here  is  nn  difficulty  it 
this riatule,  jet  their  Lordships  have  come 
r^-y  clSMr  vpiaiou  with  regard  bo  iC    The  w 
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.'ms  to  be  capable  of  two  conatnictioni,  oitlMrthat 

lO  act  of   renewal  was  to  be  done,  or  that  tit 

iiewal  Itself  was  to  take  effect,  on  the  Slat  Jan. 

heir  Lordships,  however,  are  of  oinnioa  with  the 

jirned  judge  of  the  court  below,  that  the  Legii- 

lature  intended  the  latter  to  be  the  meaning.     Tbu 

construction  avoids  the  great  inconreoleaoea  whid 

would  result  from  the  construction  contended  forbji 

ihe  app.,  which  would   admit  of  certain   district) 

Ifting  for  days,  or  possibly  for  weeks,  vitbont  id.t 

{ualilieil   pilot.    Their    Lordship*    will,   therafon. 

-ecommend  that  tbe  appeal  be  distniaaed  with  com. 

Dterte  affirmtd  wM  nMi. 

Apps.'  proctor,  H.  G.  Slekti. 

Reaps.'  proctor*,  ClarlcKM,  Son  and  Coaptr. 


TkurKdai/.  Fth.9,  ISfiS. 

(Present— The  Right  Hon.  Loan    CHUJisfoiD, 

Kv-iuuT  Bri:cb  and  TuRHW,  LJJ.) 

TuE  United  Statbs.* 


ntr  Otter,  thin  paiiing  doum  Iht  ri\      _ 

gtnllf  btiiig  at  thai  place  : 
Held,  vntKithilamlitig  the  O.'s  neff/igmce,  lite  U.  nfjtl 

Ih)  onliaarg  eart,  such  as  giving  a  Mignal  h*Jbrt  laimii- 

inff,  liin-e  avaiAd  llit  cantequenctt  of  mch  wef&gurt, 

aitd  thtrr/orf.  Inith  UiBg  lo  bloBK.  half  ihi  Jaaiagnti 

icat  pnyAlt  bji  V. 

This  was  an  appeal  from  a  decree  <rf  the  Hi^ 
f'nurt  of  Admiralty  in  a  cause  of  damage  by  t)ie 
Bieamer  Oiler,  against  the  steam-tug  Unttd  St0tt, 

The  collision  KKik  place  in  tbe  river  Tyne,  at  half- 
past  four  o'clock  on  yih  March  1864,  on  the  owwiou 
of  the  launch  in  tlie  river  of  the  United  Statti. 

The  Court  below  held  the  Olltr  was  alone  to  bhunc. 
nnd  made  decree  against  her.  whereon  the  Otttr  m* 
appealed  to  Her  Majesty  in  Council. 

Dr.  Dranr,  Q.  C.  for  rlie  app, 

BrttI,  Q.  C.  for  resp. 

Lord  Chki.msfoiiii.— -Tlie  facts  of  this  cue  lie  i« 
a  Tury  narrow  compass.  On  the  9th  March  1M4. 
n  bout' half -past  four  p.m..  the  app.'s  screw-atetiiKi. 
the  Oilrr.  was  proceeding  down  tbe  river  T^ne,  w 
her  outward  voyage,  and  had  arrived  near  to  (b« 
Middle-dock  at  twnth  Shields.  She  wa«  in  hrr 
proper  cimr^e  on  the  south  side  of  the  river,  and  tt 
the  north  of  several  tiers  of  vessel*  which  wen 
moored  in  that  mrt  of  the  Tyne,  The  reip,'* 
reBi>e1.  the  United  Stiilu,  an  intended  steam-tn;;. 
was  uion  the  slip,  where  she  had  been  built,  in  * 
vanl  lielow  tbe  Middle-dock,  and  was  about  to  lit 
launched.  She  was  decorated  with  flajta.  as  ii 
usual  upon  occasion  of  the  launch  of  a  vessel,  and 
was  preiiared  for  launching  at  high  water,  whieb. 
on  the  day  In  question,  was  at  twenty-five  minulH 
t)ast  four.  The  launch  took  place  at  t.40.  There 
was  a  tier  of  vessels  moored  nearly  opposite  tbe 
yard  from  which  the  Unittd  Slattt  was  to  be 
launched,  and  which  it  was  necessary  to  move  out 
of  the  way.  The  deputy  harbour-master,  who  wu 
on  the  spot  in  his  boat,  had  given  notice  to  the  last 
vessel  of  the  tier,  called  the  CVaai&tas,  to  leave  (he 
place  where  she  was  lying,  and  she  waa  prootc4in|[ 
up  the  river  in  tow  of  a  tng-stcamer,  i^ima  ihe 
OUer  approached.  Tbe  Cffc,  in  order  to  s 
coV^on  -w'wXi  the  \w!,-ttjmsei  uut  tbe  CU 
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ward,     and    came    into    the    place    which    the 
Cahimbuu   had    jnat  left.     At  that  moment   the 
launch  took  place,  and  the  United  States  ran  stern 
fdremoBt  into  the  starhoard  side  of  the  Ottery  and 
oocaaioned  the  damage  for  which  the  suit  was  insti- 
tatcd.    The  learned  judge  of  the  Court  of  Admiralty 
was  assisted  by  the  Trinity  Masters,  and  all  the 
witnesses  were  examined  viva  voce  before  them,  and 
in  the  result  they  expressed  an  opinion  that  the 
Otter  was  solely  to  blame  for  the  collision,  and  a 
decree  was  pronounced  against  the  damage  pro- 
ceeded for.    Upon  the  appeal  from  this  decree  two 
questions  have  been  raised  on  the  part  of  the  apps. : 
first,    whether   the   Otter  was    at    all    to   blame; 
secondly,  if  she  were,  whether  there  was  negligence 
on  the  part  of  the  United  States  which  mainly  con- 
tributed to  the  collision  ?    The  case  presented  by 
the  apps.  is  that  the  Otter  was  proceeding  down  the 
rirer,  on  the  south  side,  in  her  regular  and  proper 
course,  outside  the  tiers  of  vessels,  when  the  Cotum- 
bine  in  tow  of  the  tug-steamer  came  out  from  the 
berth  where  she  had  been  lying  athwart  the  hawse 
of  the  Otter.    That  the  Otter  immediately  stopped 
and  reversed  her  engines,  and  turned  her  head  in  to 
the  southward,  but  that  her  way  not  being  entirely 
stopped,  she  reached  the  place  which  the  Columbine 
had  left,  within  the  tier  of  vessels,  and  quite  out  of 
the  regular  course  of  her  voyage,  and  the  instant 
ihe  arrived  there  the  launch  of  the  United  States 
Dnezpectedly  took  place,  and  the  collision  occurred. 
The    case    on  the   part  of    the   United   States  is, 
that    her    intended     launch    was    announced    to 
vessels  upon  the  river  in   the  usual  way.    That 
shhoagh  it  may  be  true  that  the  Otter  stopped, 
sad  as  many  of  the  resps.*  witnesses  say  for  at  least 
ihne  oiinutes,  yet  that  she  afterwards  steamed  ahead 
sain,  and  thus  brought  herself  into  the  way  of  the 
AUed  States  at  the  moment  of  her  being  launched, 
sad  that  if  she  had  remained  in  the  place  where 
die  stopped,  she  would  entirely  have  avoided  the 
collision.    The  resps.'  view  of  the  case  is  supported 
by  a  great  number  of  disinterested  witnesses  of 
great    respectability,    and  it  was  adopted  by  the 
learned  judge  in  the  court  below.    Their  Lordships 
are  not  prepared  to  say  that  they  would  not  have 
come  to  the  some  conclusion  on  this  part  of  the  case 
if  it  had  been  originally  before  them  upon  the  same 
evidence ;  but  even  if  they  entertained  any  serious 
doubt,  or  were  inclined  to  take  an  opposite  view  of 
the  matter,  considering  that  it  is  a  question  of  fact 
upon  which  there  is  conflicting  evidence,  of  which 
the  learned  judge   had  decided   after  a  viva  voce 
examination  of  the  witnesses,  affording  him  better 
means  than  their  Lordships  possess  of  forming  a 
judgment  as  to  their  credibility  and  truth,  they 
would  hardly  have  felt  justified  in  expressing  a 
different   opinion    from    that    which  he  has  pro- 
nounced.   It  being  then  established  that  blame  is 
imputable  to  the  Otter  for  the  collision,  the  only 
remaining  question  is,  whether  she  is   solely   to 
blame?     In  considering  the  question,  it  must  be 
taken  to  be  the  fact  that  the  Otter  was  in  the  place 
where  the  collision  occurred  by  her  own  negligence. 
This  circumstance  will  not  of  itself  discharge  the 
United   States  from  all   liability  for  the   damage, 
for,  as  was  said  by  Parke,  B.,  in  Dacres  v.  Mann^ 
10  M.  &  W.  649 :  "  The  rule  of  law  is,  that  although 
Jiere  may  have  been  negligence  on  the  part  of  the 
^t^  yet,  unless  he  might,  by  the  exercise  of  ordi- 
lary  care,  have  avoided  the  consequences  of  the 
ieft-'s  negligence,  he  is  entitled  to  recover."     Was 
diere,  then,  any  negligence  on  the  part  of  the  resps., 
(he  consequences  of  which  could  not   have   been 
tvxyided  by  the  exercise  of  ordinary  care  by  the 
Ottety  after  she  had  placed  herself  in  the  way  of 
iie  launch  ?    This  seems  to  depend  entirely  upon 
rbether  the  United  States  was  launched  prematurely, 
lad  wiiboaf  wajtiag  for  a  aigiuU  wbicb  it  had  been 


previously  arranged  should  be  given.     Although 
there  seems  to  l^  no  bye-law  or  other  regulation 
upon  the  river  Tyne  making  it  part  of  the  duty  of 
the  harbour-master  to  be  present  at  launches,  yet  it 
seems  to  have  been  customary,  and  it  certainly  seems 
a  very  proper  precaution,  to  require  his  attendance 
upon  these  occasions,  for  the  purpose  of  guarding 
against  accidents.     In  this  case  notice  of  the  in- 
tended launch  was  given  to  the  harbour-master  the 
day  before  it  was  to  take  place,  by  a  person  in  the 
employ  of  the  shipbuilder ;  and  the  deputy  harbour- 
master attended  to  discharge  whatever  duty  he  was 
accustomed  to  perform  on  Uiese  occasions.  Whether 
in  general,  when  present,  he  was  the  person  by 
whom  the  signal  of  the  exact  time  when  the  vessel 
was  to  be  launched  was  given  is  not  very  material, 
because  it  seems  to  be  agreed  on  both  sides  that,  in 
the  present  instance,  the  time  was  in  some  way 
to  be  regulated  by  the  harbour-master.     The  resps.' 
witness,   Stephenson,  who  was  in   charge  of    the 
United    States,    says    '*that    the    harbour-master 
told  them  they  were  to  launch  as  soon   as    the 
Cohunbine  got  out  of  the  way,  and  that  he  would 
attend  to  getting  her  out  of  the  way."    And  the 
only  difference  between  the  parties  upon  this  point 
is,  whether  the  harbour-master,  besides  getting  the 
Columbine  out  of  the  way,  was  to  give  some  orders, 
or  to  make  some  signal  that  the  way  was  clear. 
Now  Smith,  the  deputy  harbour-master,  states  that 
at  three  o'clock  on  the  day  of  the  launch  he  went 
to  the  shipbuilder's  and  told  some  person  at  the 
yard  that  they  were  not  to  launch  till  he  told  them  : 
that  as  soon  as  he  sang  out  "  Let  her  come,"  she 
might  come,  and  he  added,  ^*  Don't  let  her  come  till 
I  tell  you."    It  was  said  by  Dr.  Deane  that  Smith 
was  not  to  be  believed,  because  he  was  desirous  of 
sheltering  himself  from  the  blame  that  was  im- 
putable to  himself  for  having  removed  the  Colum- 
bine at  an  improper  time ;  and  the  evidence  of  the 
pilot  on  board  the  Otter  is  referred  to  in  support  of 
this  charge.    But  the  pilot  does  not  say  that  it  was 
an  imprudent  thing  or  an  improper  time  to  have 
removed  the  Columbine;  but,  on  the  contraiy,   he 
says  it  was  a  convenient  time,  although  '*  he  hunself 
would  not    have  started  her  then."     It  may  be 
observed  in  favour  of  Smith's  statement,  that  it 
seems  highly  probable  that  an  arrangement  should 
be  made  with  respect  to  launching  a  vessel  upon 
some  preconcerted  signal ;  because  it  appears  thai 
where  the  duty  of  giving  such  signal  is  cast  upon 
the  harbour-master,  no  regular  and  established  form 
is  invariably  employed.    Mr.  Lee,  the  resps.'  witness^ 
says,  **  They  generally  hold  up  their  hat  on  their 
hand,  that  is  the  usual  course."    Some  signal  or 
other  is  made  by  the  harbour-master  that  the  launch 
may  take  place.     In  this  unsettled  and  varying 
practice  as  to  the  sort  of  signal  to  be  g^ven,  it  seems 
almost  necessary  that  some  arrangement  should  be 
made  as  to  what  shall  be  the  sign^al  on  each  parti- 
cular occasion ;  and  there  is  no  fair  ground  for  dis- 
trusting the  testimony  of  the  deputy  harbour-master 
that  such  an  arrangement  was  made  in  the  present 
case.    If  then  the  harbour-master  was  to  give  the 
signal,  and  the  particular  aignal  to  be  given  had  been 
previously  arranged,  it  is  immaterial  whether  the 
communication  said  to  have  been  made  to  the  person 
in  charge  of  the  United  States  shortly  before  the  time 
of  launching  was  merely  not  to  launch  till  the  barque 
(the  Columbine)  was  out  of  the  way  and  all  was 
clear,  without  the  addition  of  the  words  "  until  they 
got  further  orders ;"  because  it  must  have  been 
understood  that  at  all  events  they  were  to  wait  for 
a  signal  from  the  harbour-master  that  the  way  was 
clear.    This  signal  he  never  gave,  and,  of  course, 
could  not  have  given,  when  he  saw  the  0/ter  occupy- 
ing the  place  from  "wVdskL  Vxa  \i»j\  yoaX.  x^kossss^  >^vt 

out  w^thig  lot  thaa  u^;QaX  >aafe  U^ud  bto\»  >i*t 
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launched,  and  the  collision  took  place,  being 
thus  mainly  attributable  to  the  neglect  of  the  pre- 
caution to  avoid  an  accident,  which  had  been  care- 
fully arranged  beforehand.  It  does  not  appear  from 
the  judgment  whether  this  view  of  the  case  was 
presented  to  the  learned  judge  of  the  Court  of 
Admiralty  ;  but  whether  it  was  or  not,  their  Lord- 
ships are  unable  to  agree  in  the  conclusion  to  which 
he  arrived,  that  the  Otter  was  solely  to  blame  for 
the  collision.  They  arc  of  opinion  that  both  par- 
ties were  in  fault,  and  therefore  that,  according  to 
the  usual  course  in  such  cases,  the  apps.  are  entitled 
to  receive  from  the  resps.  half  the  amount  of  the 
damage  sustained  by  the  Otter.  They  will,  there- 
fore, recommend  to  Her  Majesty  to  reverse  the 
decree,  and  to  refer  it  to  the  registrar  to  ascertain 
the  amount  to  which  the  apps.  are  entitled  upon 
this  view  of  the  case.  Their  Lordships  think  that 
there  ought  to  be  no  costs  of  this  appeal  or  in  the 
court  below  on  either  side. 

Judgment  reversed. 

Apps.'  proctors,  Dyke  and  Stokeg. 

Reaps.'  proctor,  H.  C.  Coote. 


ADMULALTY  COTJBT. 

Kepwrted  by  Kobkst  A.  ParrcRASD,  D.C.L.,  BarrUtw-ftt-Law. 


Thursday^  Nw.  17,  1864. 

(Before  the  Right  Hon.  Dr.  Lushikoton.) 

The  Corner. 

Arrut—BaU'-Release— General  Rules,  1859,rr.  51, 54. 

A  vetsd  having  been  arrested  hail,  which  was  afterwards 
pronounced  sufficient,  was  tendered  to  the  pits,,  who 
nevertheless  entered  a  caveat  against  the  release  of 
the  vessel,  and  she  was  consequentlg  detained  for 
same  days : 

Held,  that  the  detention  not  being  justifiable^  the  pits, 
must  be  condemned  in  the  damages  and  costs  arising 
from  the  detention. 

This  was  a  motion  for  costs  and  damages  caused 
by  the  detention  of  the  ship  Comer. 

A  cause  having  been  instituted  against  the  ship 
and  her  freight  in  the  sum  of  1800^,  the  vessel  was 
arrested  and  an  appearance  entered  on  the  24th 
Oct.,  and  on  the  same  day  the  warrant  was  extracted. 
At  one  p.m.  upon  that  day  notice  was  given  to  the 
London  attorney  for  the  pit.  that  the  def ts.  tendered 
Hr.  Widdieombe,  of  Liverpool,  shipbroker,  and 
M.r.  Bell,  of  Liverpool,  shipbroker,  as  bail  in  the 
amount  of  1800/.,  and  at  the  expiration  of  the 
twenty-four  hours  required  by  the  rules  of  the 
court  after  the  service  of  the  bail-bond  with  the 
usual  affidavit  at  the  office  of  the  plt.'s  attorney,  a 
prsscipe  for  release  was  filed,  and,  there  being  no 
caveat  on  the  file,  the  ship  was  released. 

On  the  27th  Oct.  the  plt.'s  attorney  left  with  the 
def  L'a  attorney  a  notice  of  objection  to  the  bail,  and 
of  intention  to  move  the  court  to  grant  a  second 
warrant,  by  reason  of  the  fact  that  the  two  sureties 
were  partners,  and  also  that  sufficient  notice  of  bail 
had  not  been  given  to  the  pit's  attorney,  and 
that  he  had  not  had  time  to  communicate  with 
Liverpool  before  the  release ;  and  on  the  8rd  Nov. 
tlj»  learned  judge  allowed  a  second  warrant  to 
iHKue,  and  the  vessel  was  again  arrested.  At  2*40 
p.  m.  on  that  day  the  deft.'s  proctor  served  a  notice 
upon  the  plt.*s  attorney,  that  he  had  tendered  Mr. 
Mt'Oalman,  of  Liverpool,  ship  chandler,  and  Mr.  Wid- 
dieombe, as  bail  and  the  twenty-four  hours  having 
iM^tn  again  allowed  to  elapse,  and  the  bail-bond  and 
u.^umI  HSdavits  Sled,  aprsBcipe  for  release  was  again 
Mpplied  for,  when  it  was  found  that  a  caveat  had 
^et^  entered.    The  defCa  proctor  being  ioiormfid 


that  the  objection  was  to  the  sufficiency  ef  Widdi- 
eombe, application  was  made  to  the  eooit  on  the 
10th,  and  the  court  referred  the  matter  to  the  regis- 
trar. The  names  of  several  firms  in  London  were 
supplied  to  the  plt.'s  attorney  as  references  as  to 
the  sufficiency  of  the  bail  objected  to,  and  the  regis- 
trar appointed  the  13th  Nov.  for  the  inqoiry.  Alter 
the  rcjnstrar  had  made  his  appointment,  and  on  the 
12th  Nov.,  the  plt.'s  attorney  gave  notice  to  the 
deft.'c  proctor  that  the  caveat  was  withdrawn,  and 
the  vessel  was  again  released.  Damages,  demnr- 
rage  and  costs  were  now  asked  for  from  the  time  of 
tlie  entry  of  the  caveat  to  the  second  release. 

V.  Lushinaton,  for  the  deft.,  drew  attention  to  the 
rules  51  andf  54. 

B.  a.  Williams  for  the  pit. 

Dr.  LusHiKOTOx. — When  once  a  vessd  has  become 
entitled  to  a  release,  the  onus  of  proving  a  right 
further  to  detain  her  clearly  lies  on  the  plt^  and  it  is 
for  him  to  make  out  that  the  circumstances  of  the 
case  warranted  him  in  the  further  detention.  The 
first  caveat  was  justified  because  it  was  asserted  that 
the  sureties  offered  were  partners — an  assertioa 
which  was  not  and  is  not  contradicted,  and  so  far 
the  pit.  was  not  blameable;  afterwards,  however^ 
an  objection  was  taken  to  Mr.  Widdieombe  which 
was  utterly  unfounded,  and  which,  as  the  party 
objecting  confesses  now,  was  not  tenable.  By 
rule  54  a  party  delaying  the  release  of  any  property 
by  the  entry  of  a  caveat,  shall  be  liable  to  be  con- 
demned in  costs  and  damages  unless  he  shall  show 
to  the  satisfaction  of  the  judge  good  and  snffideBt 
cause  for  having  so  done ;  and  I  am  of  opinion  that 
no  such  good  and  sufficient  reason  has  been  made 
out,  and  therefore  condemn  the  pit.  in  damages 
from  the  time  such  objection  was  made  mitil  tbs 
release  of  the  vessel,  viz.,  from  the  4th  to  the  12th 
Nov.  The  pit.  must  also  pay  the  costs  consequent 
upon  the  detention. 


July  20,  21,  22  and  23,  and  Xov.  22,  1864. 

(Before  the  Right  Hon.  Dr.  Lushikotok.) 

The  NoRWAif. 

Breach  of  duty  and  breach  of  contract — The  Admiralty 
Court  Act  18G1,  s.  6--"  Assignee**— Charter-party— 
Bill  of  lading —  Guarantee  as  to  capacity  and  drau^ 
of  sftip — Fresli  or  salt  water — *'^ Freight**  —  Liwip 
freight — Jettison  and  sale — Non-production  ofpapen 
— Constructive  waiver  of  tender — Delivery. 

Through  the  negligence  of  a  pilot  not  campulaorily  take*, 
a  vfjisel  got  aground  in  Ae  course  of  the  voyage,  aid 
part  of  the  cargo  (rice)  was  thereby  damaged,  asd 
other  parts  it  became  necessary  to  throw  overboard. 
The  vessel  subsequently  put  into  the  Mauritius  for 
repairs,  where  the  damaged  portion  was  sold.  On  the 
arrival  of  the  vessel  at  her  port  of  iHscharge  the 
master,  who  was  under  the  circumstances  entitled  to 
land  and  warehouse  the  cargo,  neglected  to  ceutse  it  to 
be  assorted,  and  also  wrong/idly  refused  delivery  to  the 
consignee : 

Held  that  the  consignee  was  entitled  to  damages  for,  first, 
the  goods  jettisoned ;  secondly,  the  gooas  aold  at  the 
Mauritius ;  thirdly,  the  non-assortment  of  the  cargs 
at  Liverpool;  fourthly,  the  loss  of  interest  oocasiimtd 
by  the  wrongful  unthliolding  of  the  cargo* 

A  vessel  was  chartered  in  London  to  bring  a  cargo  from 
a  river  port  in  India,  and  guaranteed  *^  to  carry  SOOO 
tons  upon  a  draught  of  twenty-six  feet  of  water:** 

Held,  that  the  stipulation  was  not  a  pramim  abeoltte^ 
(0  bring  hmne  3000  tons  ;  but  a  guarwattt^ 

Firtt^  that  tke  slop  was  lor^  fpMowgjk  ta  tsrr^ttM  ttmi 
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tkca  the  build  of  the  ship  was  such  that  she 
yarn/  3000  tons  upon  a  draught  of  twenty'six 
water: 

n,  that  the  guarantee  as  to  the  vessel's  draught 
'eratee  not  to  her  ordinary  sea^going  draught, 
\er  draught  during  the  whole  time  of  her  taking 
V  tn  a  river  port  and  until  she  reached  the  open 
\at  is,  her  draught  in  fresh  water, 

Pff  of  short  delivery  under  a  bill  of  lading,  a 
\tm  nun/  be  made  from  the  freight  of  such  pro- 
1  of  the  freight  as  would  have  been  payable  if 
w  had  been  delivered,  and  this,  even  thougn 
ight  be  lump  freight ;  but  the  value  of  the  goods 
ught  to  destination  may  not  be  deducted  from 
,  hut  must,  if  necessary,  be  the  subject  of  a 
te  action. 

iuction  by  the  master  of  papers  and  information 
4e  the  consignee  of  the  goods  comprised  in  a  bill 
ng  to  verify  the  Justice  of  the  claim  made  for 
and  genercU  average,  together  with  a  refusal 
wr  except  on  payment  of  the  sum  claimed,  is  a 
h  of  duty,'*  within  the  6M  section  of  the  Admi- 
hurt  Act  1861,  and  exempts  the  consignee  from 
essity  of  making  a  tender. 

sal  of  the  master  to  deliver,  except  on  payment 
unjust  demand  for  freight,  and  his  persistent 
n  of  any  compromise,  constitute  a  constructive 
ojf  tender. 

deliveru  of  cargo  shipf>ed  is  not  necessary ;  the 
yf  traae  constitutes  a  delivery  on  a  wharf,  with 

0  the  consignee,  sufficient. 

ting  the  damages  for  non-delivery  of  cargo,  the 
wiu  not  take  into  account  that  the  consignee 
\ave  prevented  some  damage  if  he  had  availed 
of  the  70th  and  list  sections  of  the  Merchant 
ig  Act  Amendment  Act,  to  obtain  possession  of 
go ;  that  privilege  being  conditional  upon  the 
ee  depositing  with  the  wharfinger  the  full 
claimed  by  the  master. 

Its.  in  this  case,  Ashbumer  and  Co.,  the 
i  of  the  bill  of  lading  and  owners  of  a  cargo 
hipped  on  board  the  Norway,  at  Rangoon, 
ght  to  Liverpool,  sued  the  vessel  in  respect 
re  done  by  jettison  and  sale  abroad  of  part 
rgo  and  in  respect  of  yarious  breaches  of 

1  contract  on  the  part  of  the  master. 

etition,  to  which  objection  had  previously 
en  {ante,  p.  1 7),  set  forth  the  various  facts 
ise. 

nended  petition  now  came  on  to  be  heard  on 

8.    Oral  evidence  was  taken  and  the  case 

jued  by  counsel,  and  with  regard  to  the 

the   judge    found    the    following    facts 

iginal  aj^'eenient  between  De  Mattos  and 
er  that  the  homeward  shipment  should  be 

account  of  De  Mattos  and  the  firm  of 
r  and  Co.,  each  a  moiety;  the  firm  of 
er  and  Co.  to  purchase  the  cargo  and  to 

the  matter  of  the  shipment ;  the  cargo 
at  Rangoon  by  the  Burmah  Company,  on 

Ashbumer  and  Co.,  and  the  bills  of  lading 

by  the  Burmah  Company  and  their  agent 
imer  and  Co.  at  Calcutta ;  that  Ashbumer 
irew  bills  upon  De  Mattos  for  the  whole 
■}l  the  purchase-money  and  sent  these  bills 
the  bills  of  lading  to  the  Union  Bank  in 
.  with  instructions  to  the  effect  that  De 
rould  accept  the  bills  of  exchange  and  when 
was  due  pay  their  amount  into  the  bank  to 
t  of  Ashburner  and  Co.,  and  that  when  this 
,  and  not  before,  the  bank  was  to  hand  over 
{A  lading  to  De  Mattos ;  that  the  bank  had, 
^  had  a  lien  upon  the  billa  of  lading  to  secure 
D^  Mccoant  of  Aabbamer  und  Co.  with  the 


bank ;  that  De  Mattos  did  accept  the  bills,  but  that 
the  delay  of  the  vessel  at  the  Mauritius,  which 
prevented  her  from  arriving  before  the  bills  became 
due,  caused  him  to  make  a  new  arrangement  with 
Ashburner,  the  pit.,  to  the  effect  that  the  pit.  should 
withdraw  the  bills  from  circulation  at  a  cost  of 
about  3500/1,  and  that  the  pit.  should  have  an  assign- 
ment from  De  Mattos  of  his  moiety  of  the  cargo 
upon  trust  to  appropriate  the  proceeds  as  follows : 
first,  to  satisfy  one-half  of  the  price  of  the  cargo ; 
second,  to  reimburse  himself  the  3500/1 ;  third,  to 
apply  the  remainder  towards  paying  off  the  debt 
(then  13,000/1)  due  from  De  Mattos  to  the  pit.  per- 
sonally upon  their  general  account ;  and  that  on  Uie 
arrival  of  the  vessel  at  Liverpool  the  Union  Bank 
gave  up  the  bills  of  Uding  to  the  pit.  and  De  Mattos 
stopped  payment  pending  the  negotiations  between 
the  pit.  and  the  master  as  to  the  freight. 

The  Court  also  found  as  follows : — ^The  Teasel  had 
been  loaded  at  Rangoon  and  Hastings  to  <|he  full 
extent  named,  as  safe,  by  Capt.  Brooking,  the 
master-superintendent  in  conjunction  with  Mr. 
Cator,  the  freighters'  agent,  namely,  to  25  feet,  and 
at  that  draught  she  carried  only  2698  tons.  At  a 
draught  of  26  feet,  she  would,  in  the  fresh  water  of 
the  Irrawaddy,  have  been  able  to  carry  2918  tons  ; 
but  in  salt  water  she  would  have  been  able  to  carry 
full  3000  tons.  With  this  cargo  on  board,  the 
Norway  went  down  the  Irrawaddy  in  charge  of  a 
pilot,  who  was  voluntarily  employed  by  the  master, 
and  in  doing  so  she  got  aground  upon  a  shoal,  and  this 
grounding  was  attributable  to  the  negligence  of  the 
pilot ;  the  Norway  was  got  off  after  a  few  hours,  and 
then  proceeded  on  her  voyage,  it  being  thought  she 
had  received  no  mischief,  but  after  a  few  days  the 
vessel  began  to  leak.  Jettison  was  made  by  the 
master  of  some  part  of  the  goods,  and  eventually 
the  vessel  put  in  at  Mauritius,  where  the  cargo  was 
discharged,  and  the  ship  repaired,  the  damaged 
part  of  the  cargo  sold,  and  the  rest  reladen.  On 
the  arrival  of  the  vessel  at  Liverpool  a  dispute 
arose  as  to  the  amount  of  freight  due,  and  the  pit. 
offered  to  pay  the  undisputed  portion  into  a  bank, 
to  abide  n  reference,  but  the  master  claimed  an 
excessive  sum,  and,  though  not  refusing  to  deliver 
any  part  of  the  cargo  until  the  whole  of  the  sum 
claimed  had  been  paid,  nevertheless  insisted  upon 
retaining  in  his  possession  sufficient  of  the  plt.*s 
goods  to  answer  his  full  demand,  and  thus  never 
relaxed  his  lien  for  the  full  sum  claimed,  and 
throughout  rejected  any  compromise ;  the  master  also 
failed  to  establish  that  he  had  furnished  the  pit. 
with  the  papers  and  information  necessary  for  him  to 
verify  the  justice  of  the  master's  claim.  The  master 
did  not  take  the  vessel  into  one  of  the  closed  docks  as 
he  was  requested  by  the  pit.,  but  into  the  Canada 
Dock,  which  is  an  open  jdock  furnished  with  sheds, 
but  it  appeared  that  rice  cargoes  were  not  unfre- 
quently  discharged  there,  and  could  there  be  assorted 
if  sufficiently  skilled  servants  were  employed.  The 
master,  on  failure  of  the  negotiations,  entered  the 
cargo  in  his  own  name,  and  employed  a  master- 
porter  to  superintend  the  unloading,  and  the  cargo 
was  unladen,  but  no  assortment  made.  The  pit. 
then  instituted  this  suit,  and  the  pit.  subsequently 
applied  for  and  obtained  an  order  that  on  payment 
by  him  to  the  master  of  3461/.  \Zs.  2d.  (the  balance 
of  freight  stated  by  the  pit.  to  be  due  in  respect  of 
the  cargo),  and  on  the  pit.  depositing  in  the  registry 
a  note  for  5250/.  to  answer  any  further  claims  of  the 
master  for  freight  and  general  average,  and  on  the 
bills  of  lading  being  filed  in  the  registry,  and  an 
undertaking  being  given  by  the  pit.  to  indem- 
nify the  defts.  against  any  loss  that  they  might 
sustain  through  the  delivery  of  the  cargo,  the  cargo 
should  be  released  and  ^oase&avoiv  ^^«^  \a  \.V&  \\\. 
And  on  the  6ih  Api\\^  uti^<^t  wkQ'Oatet  ^sc&Kt  ^\  ^^ 
court  made  by  coiMfiiiX«  >aQa  '^  V^^  ^  >k»w:w 
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Taylor,  the  defts.'  agents,  in  respect  of  the  cargo, 
M5L  6s.  Sd.  landing  charges,  reserving  any  question 
in  respect  of  the  same  for  the  decision  of  the  court. 
The  cargo  was  then  taken  possession  of  and  sold  by 
the  pit. 

Lttsk^  Q.C.  and  V.  Lushington  for  the  pit. — First, 
the  ph.  had  the  beneficial  interest  in  the  whole  of 
the  cargo,  and  was  therefore  entitled  to  sue  under 
the  6th  section  of  the  Admiralty  Court  Act  1861. 
(secondly,  as  to  the  charter-party,  (a)  The  guarantee 
in  the  charter-party  was  a  promise  to  carry  3000 
tons,  and  therefore  there  was  deficiency  of  about 
300  tons,  (b^  The  master  had  no  lien  for  the  one- 
third  of  the  freight  payable  before  delivery  of  the 
cargo  on  the  arrival  of  the  vessel  at  Liverpool. 
That  was  not  freight.  Thirdly,  as  to  damages  for 
jettison  and  sale,  (a)  The  shipowner  is  responsi- 
ble for  the  loss  thus  occasioned,  because  it  was  tlic 
ulterior  consequence  of  the  negligence  of  himself  or 
his  agents : 

Davit  V.  Garrett^  4  Moo.  &  P.  540 ; 

Siordet  v.  Ilaik  4  BinK.  607 ; 

Ldoifd  V.  Iron  Screw  NauigcUion  Compceny^  4  N.  R.  292. 

(b)  Though  the  freight  was  lump  freight  the  pit. 
was  entitled  to  deduct  so  much  as  would  have  been 
payable  as  freight  for  the  goods  jettisoned  and 
sold,  for  by  strict  right,  if  the  master  fails  to 
bring  home  any  part  of  the  cargo,  he  loses  the 
whole  of  his  lump  cargo:  (^Bright  v.  Cowper,  1 
firown.  21.)  Fourthly,  as  to  damages  for  goods 
brought  to  Liverpool,  (a)  The  pit.  was  exempted 
from  making  a  tender,  because,  first,  the  master 
made  an  exorbitant  demand  for  freight,  and  would 
not  listen  to  any  proposition  for  compromise 
(Ker/ord  v.  Monde/,  28  L.  J.  303,  Ex);  secondly, 
the  master  did  not  furnish  the  proper  papers  show- 
ing what  freight  was  due :  (Macl.  587.)  (b)  The 
master  was  bound  to  unload  the  vessel  in  one  of  the 
closed  docks,  because,  first,  they  were  the  docks 
named  in  the  charter-party  (Merchant  Shipping 
Act  Amendment  Act  1862,  s.  67,  par.  3)  ;  secondly, 
they  were  the  only  customary  docks  for  the  dis- 
charge of  rice  cargoes  (lb.  par.  4) ;  thirdly,  the 
pit.  so  directed  the  master,  (c)  The  sound  goods 
were  not  separated  from  the  unsound,  (d)  The 
rice  was  not  assorted,  (e)  The  pit.  is  entitled  to 
the  interest  upon  the  value  of  his  cargo,  from  the 
time  when  the  master  ought  to  have  given  him 
possession  to  the  time  when  he  did  give  possession. 

Brettj  Q.  C.  and  Cohen  for  the  defts.— First,  the 
pit.  is  not  entitled  to  sue,  at  all  events,  alone. 
Besides  the  pit.,  his  partners  and  De  Mattos,  and 
also  the  bank,  were  interested  in  the  cargo.  Secondly, 
the  guarantee  in  the  charter-party  was  only  that  the 
ship  was  capable  of  carrying  3000  tons,  and  that  upon 
a  draught  of  twenty-six  feet  of  water.  Water  means 
salt  water,  the  reference  being  to  the  ordinary  sea- 
going draught  of  the  vessel :  (^Putst  v.  />om'ic,33  L.  J. 
172,  Q.  B.)  The  guarantee  was  therefore  fulfilled. 
Thirdly,  as  to  damages  in  respect  of  jettison  and 
sale.  These  were  the  results  of  the  perils  of  the 
seas  ;  but  if  of  the  pilot's  negligence,  the  defts.  arc 
not  responsible.  The  freight  is  lump  freight.  If 
any  part  of  the  goods  arrive  at  their  destination,  the 
whole  lump  freight  is  payable  ;  it  cannot  be  appor- 
tioned. Freight  can  be  deducted  only  when  it  is 
payable  by  the  tale:  (The  Salacia,  7  L.  T.  Rep. 
N.  S.  440 ;  9  Jur.  N.  S.  27  ;  32  L.  J.  41-43,  Adm.) 
Fourthly,  as  to  damages  in  respect  of  goods  brought 
to  Liverpool,  (a)  The  pit.  made  no  tender,  and 
nothing  was  done  to  waive  tender,  (b)  The  master 
was  not  bound  to  go  into  a  particular  dock  in  order 
to  deliver : 

jSHwn  r,  JbAtuon,  10  M.  &  W.  831 ; 
Mf-erelon  y.  Chapjnan^  7  Bing.  559. 
(c)  The  uuuter  waa  not  bound  to  assort,  as  the  pit.  \  pon   ot    VmA^  Xa   vqi^  ^sevoajji^ 


had  not  made  entry  of  the  goods:  (Ifodiai 
Shipping  Act  Amendment  Act  1868,  s.  67,  par.  6 
It  is  no  part  of  the  ordinary  duty  of  the  msita 
porter  to  assort  (Mersey  Docks  Consolidatioii  At 
1858,  8.  35) ;  but,  if  otherwise,  it  is  he  And  not  Ik 
defts.  who  are  answerable  to  the  pit.  The  pit  migl 
have  got  possession  of  his  cargo  under  the  Merdwi 
Shipping  Act  Amendment  Act,  s.  70. 

Dr.  LusiuNGTON. — I  will  first  deal  with  the  iff 
liminary  objection  taken  by  the  defts.  to  the  ng^ 
of  the  pit.  to  sue  on  the  ground  that  he  was  n 
beneficially  entitled  to  the  cargo  comprised  in  d 
bills  of  lading  assigned  by  him.  I  adhere  ton 
decision  in  the  St,  Cloud,  8  L.  T.  Bep.  N.  &  55,  tk 
under  the  6th  section  of  the  Admiralty  Court  hx 
1861,  the  court  will  not  entertain  a  claim  mads  k 
a  bare  assignee  of  a  bill  of  lading.  But  in  this  ess 
under  the  new  arrangement  made  with  De  Hstto 
the  pit.  remained,  as  before,  the  legal  holder  of  tl 
bills  of  lading,  free  from  the  lien  of  the  bank,  a 
free  also  from  any  undertaking  to  assign  them  to  I 
Mattos,  and  as  to  the  cargo  comprised  in  the  bffl 
he,  as  representative  of  his  firm,  remained  as  bsfn 
entitled  to  one-lialf,  and  as  to  the  other  half  he  b 
came  equitable  assignee  from  De  Mattos,  up 
trusts  substantially  for  the  benefit  of  Ashbnn 
personally,  and  also  as  the  representative  of  I 
firm.  De  Mattos  ceased  to  be  interested  in  ll 
cargo,  except  that  it  was  to  his  advantage  that  ti 
cargo  should  turn  out  well,  for  the  higher  pries 
fetched  the  greater  of  course  would  be  the  rednctkm 
his  debt  to  Ashbumer.  Under  these  circnmstsafl 
I  am  of  opinion  that  the  pit.  not  only  was  the  )t% 
holder  of  these  bills  of  lading,  but  also  that  by  tl 
assignment  the  *^  property  comprised  in  the  buk 
lading  passed  to  him  "  as  an  individual  perMn,  ai 
as  the  representative  of  his  firm,  and  I  am  tlia 
fore  of  opinion  that  he  has  a  right  to  sue  the  defl 
ship  under  the  6th  section  of  the  Adminl 
Court  Act  1861.  Then,  as  to  the  constmction 
the  charter-party  and  bills  of  lading.  The  hm% 
U  stated  in  the  bills  of  lading  to  be  ''  freight  pa 
able  as  per  charter."  The  court  is  therefore  relfc 
to  the  charter-party,  but  only  for  the  porposa 
ascertaining  the  amount  of  freight.  What  tE 
are  the  stipulations  in  the  charter  as  to  freight?" 
think  they  occupy  the  whole  clause  beginning  ^ 
*'  in  consideration  of "  and  ending  "  less  thi 
months*  interest."  After  naming  11,250/.  si  _ 
freight  payable  if  the  ship  is  ordered  to  the  Un32 
Kingdom,  the  charter-party  contains  these  words,  **tl 
master  guaranteeing  to  carry  3000  tons  dead  wieigi 
of  cargo  upon  a  draught  of  twenty-six  feet  of  watt 
or  to  forfeit  freight  in  proportion  to  deficient."  i 
think  this  guarantee  is  a  twofold  one,  via.,  finl 
that  tlie  ship  was  large  enough  to  carry  3000  ton 
secondly,  that  her  build  was  such  that  she  coal 
carry  the  3000  tons  upon  a  draught  of  twenty-a 
feet  of  water.  It  was  not  therefore  a  promise « 
the  part  of  the  master  that  in  this  particular  vojai 
home  he  would  carry  3000  tons ;  for  at  a  time  wh 
the  charter  was  executed,  it  was  not  settled  for  Cf 
tain  from  what  port  the  vessel  should  reload  for  t 
home  voyage.  The  selection  lay  with  the  f reighte 
he  might  choose  either  Calcutta,  Rangoon,  Akjn 
or  Bassein ;  and  it  was  not  impossible  that  t 
river  channel,  from  one  of  these  ports,  might  not 
navigable  for  a  vessel  drawing  twenty-six  feet 
water ;  and  the  shipowner  could  not  with  pmdes 
have  covenanted  absolutely  to  carry  8000  toi 
What  he  covenanted  was,  that  his  Yessd  was  cs| 
ble  of  carrying  3000  tons  and  upon  a  draaght 
twenty-six  feet  of  water,  and  further  that  • 
could  take  on  board  a  full  cargo  oataiftiBA 
with  safety.  Hence  after  the  gnaittBtse 
ftfiOLed.  xXi^e  c^scvia^  ^^  ^^^  ^caaAl  to  be  loaded  at 
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This,  for  shortness,  I  may  call  the  net  value.  There 
are  three  modes  by  which  this  indemnity  may  be 
effected.  First,  that  the  pit.  should  deduct  from 
the  full  freight  his  full  loss,  namely,  net  value. 
Secondly,  that  he  should  deduct  nothing,  but,  in  the 
first  instance,  pay  the  full  f reiglit,  and  then  recover 
by  action  his  full  loss,  viz.,  the  net  value.  Thirdly, 
that  the  pit.  should  deduct  from  the  full  f reiglit  the 
freight  of  the  goods  thrown  overboard  and  sold,  and 
then  by  action  recover  the  residue  of  his  Iohs.  In 
the  end,  if  all  parties  are  solvent,  each  of  these 
modes  comes  to  the  same  thing ;  but  it  is  important 
to  distinguish  between  them,  in  order  that  the  ship- 
per may  be  able  to  ascertain  the  amount  of  freight 
for  which  the  shipowner  has  a  lien ;  and  when  he, 
the  shipper,  is  bound  to  tender,  he  can  become 
entitled  to  claim  delivery  of  the  rest  of  his  goods 
brought  to  their  destination.  Now  the  first  of  these 
modes,  by  which  the  shipper  would  deduct  the  net 
value  from  the  full  freight,  is  not  recognised  by 
English  law.  The  cases  of  Mtyer  v.  Dresser,  10  L.  T. 
Rep.  N.  S.  612,  Dakin  v.  Oxley,  10  L.  T.  Itep.  N.  S.  268, 
and  the  Salacia  {supra),  amongst  other  ca^es,  decide 
that  under  no  circumstances  can  the  shipper  insist 
upon  deducting  from  the  full  fn'ight  the  value  of  his 
goods  wrongfully  disposed  of  during  the  voyage. 
He  must  seek  his  remedy  for  that  value,  as  distinct 
from  their  freight,  by  cross-action.  The  third  of 
these  modes  (by  which  the  shipper  would  make  a 
deduction  from  the  full  freight  of  the  goods  im- 
properly disposed  of,  but  no  other  deduction)  is 
permitted  to  the  shipper,  if  the  freight  is  payable  per 
tale.  But  this  is  lump  freight,  not  freight  per  tale. 
Fori  cannot  accede  to  the  argument  that  the  freight  is 
not  freight  per  tale,  because  11,250/.  freight  for  3000 
tons  would  be  equivalent  to  the  sum  of  about  SL  15j?. 
per  ton,  and  1 1,625/.  for  3000  tons  to  another  sum  per 
ton.  This  argument,  besides  being  inherently  weak, 
is  based  upon  the  assumption  (which  I  have  already 
declared  to  be  without  foundation)  that  the  master 
covenanted  absolutely  to  carry  3000  tons.  The 
freight  is  lump  freight,  and  it  is  urged  on  behalf 
of  the  deft,  that  lump  freight  cannot  be  appor- 
tioned, that  the  deduction  would  be  difficult  if 
not  impossible  to  calculate,  and  consequently 
that  the  only  remedy  open  to  the  shipper  is 
that  of  an  action  for  damages.  On  the  other 
hand,  Mr.  Lush  argued  for  the  pit.  that  if  there 
was  any  difference  between  lump  freight  and 
freight  per  tale,  it  was,  that  in  the  case  of  lump 
freight  if  any  part  of  the  cargo  shipped  was  not 
brought  to  the  port  of  destination  the  shipowners  in 
an  action  for  freight  could  not  recover  any  freight 
at  all,  because  he  would  not  have  observed  his  own 
•  part  of  the  covenant,  and  in  favour  of  this  proposi- 
tion he  cited  the  old  case  of  Bn<jht  v.  Cowper  {supra). 
There  seems  to  have  been  no  recent  decision  on  the 
point,  and  on  consulting  the  various  text-books  on 
the  subject  I  find  that  they  all  speak  doubtfully  as 
to  what  would  be  decided  if  a  case  like  the  present 
was  to  arise,  and  the  court  must,  therefore,  fall 
back  upon  considerations  of  equity.  It  certainly 
would  be  unjust  that  the  master  should  forfeit  the 
whole  of  his  freight  for  not  bringing  a  small  portion 
of  his  cargo ;  but,  on  the  other  hand,  it  would  be 
harsh  upon  the  shipper  that  he  should  in  the  first 
instance  pay  full  freight,  though  his  cargo  had  not 
been  delivered,  and  in  ascertaining  the  pro})er  amount 
of  freight  to  be  deducted  no  such  difficulty  would 
arise  as  would  detain  the  master  and  his  vessel  in 
port.  I  am  therefore  of  opinion  that,  in  the  present 
case,  the  pit.  would  have  been  entitled  to  deduct 
from  the  lump  freight  a  sum  equivalent  to  the  freight 
for  the  goods  jettisoned  and  sold,  and  then  to  have 
recovered  the  residue  of  his  loss  by  a  separate  action. 
The  exact  Bams  wiU  be  ascertained  by  the  registrar 
mtjcf  merchants.  As  to  the  plt.*8  claim  for  damage 
in  respect  of  the  goods  brought  to  the  port  of  de*U- 
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nation,  the  def ts.  question  his  rigiit  to  sue  at  all  for 
damages  in  this  respect,  and  th^  do  ao  npoD  the 
ground  that  the  pit.  was  never  entitled  to  detivoy, 
for  that  he  never  made  a  sufficient  tender,  or  a  tender 
at  all.  The  pit.,  on  the  other  hand,  contends  tbU  be 
was  exempted  from  the  obligation  of  making  a 
tender  by  reason  of  the  improper  oondnct  of  the 
master.  This  conduct  of  the  maater  ia  aaid  to  have 
consisted,  first,  in  making  an  unjnstifiable  demnid 
and  insisting  upon  it  throughout ;  and,  aeoondly,  in 
withholding  the  necessary  information.  Aa  to  the 
first  point,  the  making  of  an  exorbitant  demanddoei 
not  alone  constitute  an  excuse  to  the  i^t.  for  not 
making  a  tender,  but  it  is  a  very  different  case  when 
the  master  not  only  makes  an  exorbitant  demand, 
but  persists  in  it ;  and  I  think  the  case  cited  for  the 
pit..  Kerford  v.  Mondel,  28  L.  J.  803,  Ex^  is  ao 
authority  for  the  position  that  in  such  a  state  of  ci^ 
cumstances  the  owner  of  the  goods  is  not  bound  t» 
make  a  tender.  As  to  the  second  point,  it  vu 
strongly  argued  on  behalf  of  the  def  ts.  that  it  wai 
no  part  of  the  master's  duty  cr  contract  to  fumiih 
the  pit.  with  papers.  But  to  this  doctrine  the  oout 
cannot  accede.  Where  a  creditor  has  a  lien  npoaa 
debtor*8  goods  for  an  unliquidated  amount,  thU 
amount  being  dependent  upon  a  complicated  aceomit, 
the  particulars  of  which  are  at  all  events  partly  ia 
the  i>osses8ion  of  the  creditor  alone,  in  aeems  only 
common  sense  that  the  creditor  cannot  be  jnatifledta 
enforcing  his  demand,  unless  he  has  commnnicatri 
to  the  debtor  full  information,  and  by  full  informa- 
tion, I  mean,  not  merely  the  statement  of  the  toMl 
amount  claimed,  but  a  detailed  account,  and  a  pnh 
duction  of  all  papers  in  his  possession  necesaaiy  ta 
enable  the  debtor  to  verify  the  account  and  aa^^ 
himself  that  the  sum  claimed  is  justly  due.  I  lee 
no  reason  why  this  rule  should  not  apply  to  the 
master  of  a  vessel  in  his  relation  to  the  ownen  d 
the  goods.  Nor  do  I  think  that  in  the  present  < 
this  duty  was  the  less  incumbent  upon  the 
of  the  Norway,  because  Ashburner,  as  a  representa- 
tive of  his  finn,  was  aware  of  some  of  the  advanoei 
made  to  the  shipowner,  and  to  be  deducted  fran 
the  freight.  That  was  an  accidental  circumstanee. 
Besides,  the  particulars  of  which  Ashburner  was  in 
possession  were  neither  complete  nor  undisputed. 
If,  therefore,  the  master  failed  to  furnish  to  the  pit 
the  papers  necessary  to  enable  him  to  ascertain 
the  extent  of  the  def  ts.'  lien,  and  damage  arose  to 
the  pit.  therefrom,  I  shall  hold  that  the  master 
was  guilty  of  "  a  breach  of  duty  "  within  the  tennt 
of  the  6th  section  of  the  Admiralty  Court  Act  1861, 
and  also  that,  in  consequence,  the  pit.  cannot  be 
prejudiced  in  this  case  from  not  having  made  a 
sufficient  tender.  For  how  could  he  make  a  snfi- 
cient  tender  if  he  had  not  the  means  of  knowing  ai 
to  its  sufficiency.  To  use  the  words  of  Lord  Ben- 
man  in  the  case  of  AshmoU  v.  Wainwrighiy  2  Ad. 
&  K.  84.3.  *'It  is  said  that  the  pit.  (who  was  the 
owner  of  the  goods),  ought  to  have  tendered  the 
proper  charges ;  the  answer  is,  that  the  def  ts.  (who 
were  the  carriers)  ought  to  have  told  him  the 
proper  charges.  In  the  present  case  there  is  greti 
conflict  of  testimony  as  to  whether  the  papers  were 
produced  ;  and  therefore  the  only  course,  after  con- 
sidering the  probabilities  of  the  case,  is  to  determine 
on  whom  lies  the  burden  of  proof,  and  if  the  party 
on  whom  the  burden  lies  leaves  the  case  in  dkwbt. 
the  decision  must  be  against  him.  In  this  case  1 
deem  it  clear  that  the  burden  of  proof  lies  npon  the 
master,  and  the  only  result  that  the  court  canarhre 
at  is,  that  it  is  not  established  to  the  aatiafaction  of 
the  court  that  the  master  fulfilled  his  dntj  by  pro* 
ducing  the  requisite  information.  On  UMae  two 
grounds  then — first,  that  the  master  haTingmade  an 
excessive  demand  for  freight,  persisted  in  it,  and 
TelMftei\  Xo  eivv^xXvCvcv  \.\v^  idea,  of"  rednetloii ;   and 
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neoeasary  to  show  what  was  the  amount  of 
Mght  and  gexieral  ayerage  due — I  shall  hold  that 
the  plt^  if  he  did  not  make  a  sufficient  legal  tender, 
vM  not  therebj  disqualified  from  prosecuting  his 
:laim  for  damages  for  non-delivery  of  his  cargo. 
km  to  the  particular  dock  in  which  the  cargo  should 
Hive  been  discharged,  Mr.  Lush  cited  the  67th 
nctioa  of  the  Mcrohant  Shipping  Amendment  Act 
1862,  par.  8,  which  directs  that  if  any  wharf  or 
varehouae  is  named  in  the  charter-party  or  bill  of 
lading,  the  shipowner  shall  land  the  goods  at  that 
rharf  or  warehouse,  and  argued  that  the  bill  of 
lading,  in  stating  that  the  Norway  was  bound  to 
Qowee  for  orders  as  per  charter-party,  rendered  it 
incumbent  upon  the  master  to  obey  tiie  orders 
of  De  Mattos  to  discharge  the  cargo  at  one  of 
Ihe  three  named  closed  docks.  But,  on  reference 
to  the  charter,  it  appears  that  the  orders 
Ihcre  mentioned  were  oixiers  to  proceed  to  Lon- 
Aoo,  liirerpool,  Bordeaux,  &c. ;  that  is,  to  speci- 
Icd  ports,  but  not  to  any  particular  dock  in  those 
porta,  liiis  argument,  therefore,  I  think  cannot  be 
naintained.  Reference  also  was  made  by  Mr.  Lush 
to  the  67th  section  of  the  Merchant  Shipping  Act 
Amendment  Act  1862,  par.  4,  which  provides  that 
the  ahipowner,  in  landing  goods  in  virtue  of  that 
nactment^  shall  place  them  in  or  on  some  wharf  or 
varphonae  on  or  in  which  goods  of  a  like  nature 
ire  nanaUy  placed ;  and  it  was  contended  that  the 
Canada  wharf  was  not  such  a  place  as  contemplated 
»j  the  aection.  I  think,  however,  that  the  evidence 
before  me  ahows  that  rice  is  not  unf  requently  landed 
ia  Ihe  open  as  well  as  the  closed  docks.  Mr.  Lush 
than  argued  that,  irrespective  of  any  statutory 
okfigation  or  any  express  contract,  the  master  being 
boud  to  deliver  to  the  owner  of  the  goods  was 
boand  to  deliver  at  the  dock  named  by  that  owner. 
tet  oo  this  point  I  think  the  law  is  correctly  re- 
jamunted  in  the  following  observation  of  Mr.  Parsons 
ia  Ua  *'  Treatise  on  Maritime  Law,**  vol.  1,  p.  152 : 
**Tlie  general  rule  applicable  to  carriers  and  other 
paraona  contracting  to  deliver  goods,  is,  that  a  per- 
KXial  delivery  is  necessary.  But  this  rule  does  not 
mdy  to  the  case  of  ships,  the  usages  of  trade  having 
oooatituted  a  delivery  on  the  wharf  with  notice  to 
Ihe  consignee  sufficient."  The  court  would  be  re- 
luctant in  any  way  to  diminish  Uie  responsibility  of 
maaters  of  vessels  to  attend  to  the  instructions 
given  to  them  by  the  owners  of  the  goods  on  board 
those  vessels ;  but  in  the  present  case,  looking  to  the 
abaence  of  any  provision  in  the  bill  of  lading  that 
the  goods  should  be  delivered  in  any  particular  dock, 
to  ue  difficulty  and  even  danger  of  taking  the 
Norway  into  the  Stanley  or  Wapping  dock,  to  the 
attempt  of  the  master  to  take  her  into  the  Stanley 
dock,  and  lastly,  to  the  fact  that  the  goods  might 
have  been  as  well  handled  in  the  Canada  dock  as  in 
one  of  the  closed  docks,  I  think  that  the  pit.  is 
not  entitled  to  any  damages  for  the  discharge  of  the 
cargo  in  the  Canada  dock.  As  to  the  second  point, 
Ihe  claim  for  damages  for  not  separating  the  un- 
sound from  the  sound  rice,  in  the  conflict  of  test! 
mony  I  must  conclude  that  the  pit.  has  failed  to 
prove  that,  in  this  respect,  the  cargo  was  impro- 
periy  ^handled.  As  to  the  claim  for  damages 
for  non-asaortment,  that  the  cargo  was  not 
aaaorted,  and  thereby  its  sale  was  prejudiced,  is 
admitted.  The  question  is,  whether  the  deft,  was 
bound  to  assort.  Mr.  Brett  relied  upon  two  statutes 
aa  conatituting  a  valid  defence.  He  cited  the  35th 
section  of  the  Mersey  Docks  Consolidation  Act 
1858  :  ^The  cargo  of  any  vessel  for  any  foreign  or 
eotonial  port  entering  and  using  any  open  dock 
ahali  be  received,  weighed  and  loaded  off  by  one 
set  of  portera  only,  who  shall  be  in  the  employ  and 
Wider  the  direction  and  orders  of  one  of  the 
fattiT  portera  appointed  by  the  boards"  aa  showing 
that  taa  duiyr  of  the  maater  porter  was  limited 


to  receiving,  weighing  and  loading  off  (which  in 
this  case  was  done),  and  that  he  is  not  bound  to 
assort  unless  specify  required  and  paid  extra  for 
the  work.  He  cited  also  the  evidence  of  Messrs. 
Taylor  as  going  to  the  same  effect.  Mr.  Brett  also 
cited  the  6th  paragraph  of  the  67th  section  of  the 
Merchant  Shipping  Act  Amendment  Act :  *'  If  any 
goods  are  for  the  purpose  of  convenience  in  assort* 
ing  the  same  landed  at  the  wharf  where  the  ship  is 
discharged,  and  the  owner  of  the  goods  has  made 
an  entry,  and  is  ready  and  offers  to  take  delivery 
thereof,  and  to  convey  the  same  to  some  other 
wharf  or  warehouse,  such  goods  shall  be  assorted 
at  landing,  and  shall,  if  demanded,  be  delivered  to 
the  owner  thereof  within  twenty-four  hours  after 
assortment,  and  the  expense  of  and  consequent  upon 
such  landing  and  assortment  shall  be  borne  by  the 
shipowner ;  "  and  his  argument  was,  that  entry  by 
the  owner  of  the  goods,  and  an  offer  to  make 
delivery,  and  to  convey  the  goods  to  some  other 
warehouse  was  a  condition  precedent  to  assortment, 
and  that  in  this  case  the  owner  had  not  made  an 
entry,  and  therefore  that  the  duty  to  assort  never 
arose.  It  is  true  that,  as  a  fact,  Ashbumer  did  not 
make  entry,  but  in  my  opinion  the  evidence 
establishes  that  this  was  occasioned  by  the  wrong- 
ful act  of  the  master.  The  master  enforced  his 
lien  for  an  excessive  sum,  and  at  the  same  time 
withheld  the  papers  necessary  to  enable  the  pit.  to 
ascertain  what  was  a  sufficient  tender.  This  being 
so,  I  must  hold  that  the  pit.  having  been  wrong- 
fully prevented  by  the  master  from  making  entry 
must,  as  regards  the  def  ts.,  be  in  as  good  a  position 
as  if  he  had  actually  made  entry.  The  master  had 
received  express  notice  from  the  pit.  to  have  the 
rice  assorted,  and,  irrespective  of  that,  he  was  bound 
to  take  as  good  care  as  a  prudent  owner  would 
have  taken,  and  it  appears  in  evidence  that  it  is  the 
custom  to  assort  llangoon  rice,  and  that  the  cargo 
was  depreciated  from  not  having  been  assorted.  I 
think,  therefore,  that  the  pit.  is  entitled  to  damages 
for  the  non-assortment  of  his  cargo.  Then  Mr. 
Brett  contended  that,  even  if  the  assortment  of  the 
cargo  had  been  improperly  omitted,  the  reme<ly  of 
the  owner  of  the  goods  would  be  against  the  master 
porter  personally,  and  not  against  the  shipowner. 
No  doubt  this  would  generally  be  the  case,  because 
usually  themasterporterisemployed  by  the  consignee 
of  the  cargo,  but  in  the  present  instance  the  master 
porter  was  employed  by  the  master  of  the  vessel.  I 
think,  therefore,  that  the  defts.  were  bound  to  have 
assorted  the  cargo,  and  that  whether  the  non-assort- 
ment arose  from  their  neglect  to  give  the  order,  or  from 
the  act  of  their  agent  in  not  doing  it,  they  are 
equally  responsible.  The  amount  thus  incurred  by 
the  damages  will  be  estimated  by  the  registrar  and 
merchants.  Lastly,  the  pit.  claims  damages  for  non- 
delivery of  the  rice.  As  in  the  result  the  market 
did  not  fall,  and  the  sale  consequently  was  not 
injured  by  postponement,  the  only  way  in  wliich  the 
pit.  could  be  damaged  by  non-delivery  is  in  loss  of  in- 
terest. He  might  have  realised  his  cargo  in  December. 
As  it  was,  he  did  not  do  so  till  April  or  May,  and 
meantime  his  cap  tal  to  the  extent  of  the  value  of 
the  cargo  was  locked  up.  It  is  for  the  loss  of 
interest  upon  this  principal  for  this  period  that  the 
pit.  claims  damages,  and  I  think  the  pit.  is  entitled 
to  be  recouped  his  loss.  If,  indeed,  he  might  have 
saved  part  of  this  loss,  and  by  culpable  neglect  did 
not  do  so,  then,  to  the  extent  of  the  consequences  of 
his  neglect,  he  could  not  have  recovered  from  the 
defts.  But  I  think  the  pit.  was  not  bound  to  avail 
himself  of  the  means  provided  by  the  Merchant 
Shipping  Act  Amendment  Act  1862  (sect.  70-71), 
to  obtain  possession  of  his  cargo,  for  that  would 
have  involved  h\a  de^&SXm^^  ^\\Xi  >isia  Vwks^'w^^ct 
the  full  sum  claimed  >^y  \)bi&  inaa\ja<t  «xA  >^c^  ^«3b  «s^ 
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npun  the  pit.  I  shall  thi>r«for?  rrfiT  it  to  thu 
registrar  and  mGrchaDtn  fi  pitimMe  thii  iiiti'n-st. 
It  will  be  crmvcniciit  that  I  aliouli  Buni  ii]>  thv 
reauJta  of  this  judgment.  1  Hiuktl  eiidL'avriur  tii  <\<> 
full  juaiiee  in  the  cane,  and  ia  pffect  a  ciini|)letc 
aidjuatment  of  atl  outstanding  claim*  aftainHt  the 
parties,  I  am  of  o[nninn  tlult  in  this  rase  tiic 
master  had  a  liun  upnn  t1)e  (;arRU  for  freight  and 
Rpncnl  average.  The  fteiKht  will  he  t\ic  lutu  cun- 
tracti-d  fur  by  thccharler-p;irty  (ll.2.5<V.},  le»  the 
following  deituctions:  Ursc,  tlicnilvanceii;  si-cimdly. 
the  commission,  interest  and  insuranri' ;  (hinlly,  tlie 
proportion  of  freight  forf.dtotl  for  breach  of  the 
gaarantce;  fourthly,  the  proportion  of  fn-ijilii  thut 
would  have  been  payable  in  rc^ppct  of  Ibe  cargo 
jettisoned,  and  in  respect  uf  that  sold  at  the 
Mauritius,  it  (hey  had  been  lirounht  to  their  desti- 
nation. 1  shall  refer  it  to  the  registrnr  and  mer- 
chants to  tako  an  account  thereof,  and  to  aseeriaiii 
the  net  freight  due  on  the  principles  slated  in  niy 
judgment,  taking  into  consideration  the  umouiit 
which  h.TS  been  paid  on  ai^nunt  of  freicht  by  the 
jAt.  during  the  pro^'se  of  tlii^  cause,  and  the  period 
at  which  it  wa»  paid.  I  shall  also  refer  it  to  the 
registrar  and  merchants  to  awfrtain  the  amount  (if 
any)  due  from  the  owner  of  the  corgo  in  respect  of 
general  average.  I  am  also  of  opinion  that  the  pit., 
under  tho  provisions  of  the  Ailniiralty  ('ourt  Act 
ItUil,  is  entitled  to  damages  in  respect  of,  firsl,  the 
goods  jettisoned ;  secondly,  the  goods  sold  at  tlie 
Mauritius ;  thinlly,  the  non-assortment  of  the  cargo 
at  Liverpool;  fourthly,  the  loss  of  interest  occa- 
sioned by  tho  wrongful  withholding  of  the  cargo. 
I  shall  direct  the  registrar,  with  the  assistance  of 
tlio  mcrehanta,  to  assess  these damnges,  and  having 
done  BO,  to  take  an  account  between  the  parties, 
and  atcertain  the  balance  (if  any)  due,  and  to  which 
of  them.  He  will  also  report  to  the  court  us  to 
wliether  interest  is  properly  due  on  this  balance,  and 
for  what  period.    The  plL  must  have  the  costs  of 


Tueidag,  Dtc  13,  1064. 
Tbb  Bam*. 

BUI  of  lading— Dvty  to  carry  on,  InaAip,  or  ddiwr 
— lleiaonab/e  liint — Laio  of  tht  fiig^-La  lori  eon- 
muUas — Lfj  fori. 

A  bill  of  lading  in  Engtiih,  of  goodn  to  bi  deliitred  in  a 
Frrmh  port,  mvm  ji'uen  iy  the.  mastrr  of  a  French 
ett^tllpnginthportoflf/tiB  York.  Tkr'wM'l during 
lier  vogant  marred  iyura,  and  rras  oomiKlIrd  to  put 
imo  OB  EngliiJi  port.  Tie  cott  of  rtpairt  irouU  Aaee 
Kcaeded  tht  ralut  of  tht  vria^,  and  tht  maMer  thKrt- 
fort  gavt  notirt  of  iihandomnenl,  lohicA  the  undkr- 
writers  refusrd  to  arcrjtl,  andUtigalion  enmed,  pfmling 
whidi  iht  matter  vat,  hi/  Frtiah  laa.  nnaUr  to  com- 
plete tht  act  of  ahauihimnent.  Tht  r>irgo  }ca>  dis- 
diaryed,  iBaithouwd,andi:arioiiiioff(niiicrei»o<li:to  the 
mmter  as  to  nagnetit  of  fni^l,  and  amongnf  Ihcm  la 
d^otit  in  a  bank  the  tehele  iuh  rlaimed  and  ri'ja  the 
unalaeeragrbondi  bat  tht  mailer  iiuUted  upon  pay 
ment  of  the  ichok  freight,  icilhaal  any  deductions. 
The  litigation  in  fVaace  having  ended: 

Sdd,  in  a  mil  brought  iinniedialtlg  aflenonrdi  by  the 
ani^nee  of  the  bill  of  lading  (us  Fagliih  luhjecl) 
against  the  nuitltr  for  breach  of  contract  and  breach 
ofduts. 

That  the  lam  of  the  vevcfi  JJag  gnvemed  the  contract, 
and  that,  therrfvre,  the  dulg  of  tht  matta  to  cany  en 
or  tranship  the  goods,  or  to  Jeliuer  them  at  an  inlcr- 
mediattporl.  miut  be  aacerlained  Im  rtfertnce  to  tlie 
la^e/France;  '     "^ 

.71^ /fa  maaltr  vat  Mitied  to  a  rtaionablt  lims  witfiin 
t"*^  to  eany  cm  ertnaiAip  tit  goodt,aadaiMimliil 


that  lime  had  elapsed  Ae  cmJd  not  it  eoIU  Ufm  It 

dtticer,  ezrrpl  upon  payment  offuilfrtiffkl ; 
Th'il  tht  delay  occasioned  by  lie  Hiigatim  u  Fntn 

utust  be  rvnsidKred  om  reasonable  ; 
That  the  offer  lo  pay  i 

not  egaiviilint  lo  an  i 
And  that,   vnr^r  the  rircamslanceM,  Uit  matta 

been  guilty  of  a  brem^  of  duty  or  contract. 

Messrs.  Dumas,  Ilankej  and  Co.,  of  I 
tlreei,  merchants,  a«  assignees  of  tha  bill  of  ladiof 
ol  die  cargo  of  the  liiiAia,  sued  the  Tesael  and  hsr 
toaster  for  breach  of  duty  within  the  proviiioiii  d  : 
ihe  lith  section  of  the  Admiralty  Court  Act  IMI. 
^V1lile  the  IJahia,  a  French  barque,  wu  Jjiag  ii  ] 
the  port  of  New  lork  in  Nov.  1862,  the  maater,aa 
tlic  oth  of  that  month,  siftned  the  uanal  Ulli  <f 
lading  to  carry  a  cargo  of  com  or  Indian  muKfita 
Sew  York  to  Dunkirk,  in  France.  The  fidis 
having  in  tho  course  of  the  voyage  loDcnl 
damage,  put  into  Itamsgate  for  repoira,  the  ccM  <f 
which  it  was  found  would  exceed  tho  value  of  Ik 
vessel,  llio  mastur  accordinnly  proeeedeJ  k 
execute,  according  to  the  French  law,  an  act  <( 
abandonment  to  the  UDderwritcr*  in  Franee^  ■i'> 
whom  the  vessel  had  been  insured.  The  nnte- 
wdters  refused  to  accept  the  abandoiiiiieot,  ml 
considerable  litigation  took  place  in  France  ((# 
ing  which  tho  master  was  unable  toobtain  a  cnt 
catc  of  in  navigability,  so  as  to  complete  tlie  act  i 
ibondoumcnt,  and  without  doing  so  or  caawtlhl 
the  act  of  abandonment  he  bad  by  the  law  i 
France,  as  was  alleged,  no  power  or  control  tmrtt* 
ship^  The  cargo  having  been  token  out  of  tlM  Uf 
und  warehoused,  various  offers  were  made  bf  w 
pits,  to  the  deft,  for  the  purpose  of  obtaining  At 
cargo,  the  pits,  offering  to  pay  ■'  the  whole  fnW> 
Irom  New  York  to  Dunkirk  as  regulated  bf  W 
Ronsideral  ions  mentioned  in  the  charter-putf,  kM 
tltc  cost  of  transport  from  Kamsgate  to  DnnkU,* 
The  doft.,  however,  insisted  upon  immediate  pv 
moot  of  the  whole  freight  without  ■ —  j~i— ^— 


tbeplM. 
I,  udK 


to  deposit  in  a  bank  tho  whole  sum  claimed,  a 
Nign  the  usual  average  bond.  This  offer  was  aisi 
Jt!'clincd  by  the  deft.,  and  thereupon  the  pnMM 
suit  was  brought  for  damages  by  reason  of  imtt 
iif  contract  and  breach  of  duty  in  neither  CBrrytiigW 
the  cargo  by  transhipment  or  rcahipment,  D* 
ilclivering  It  to  the  pits,  upon  the  terms  proposed  bf 

Rir  G.  E.  Bonymm  and  ClaiktoK  appesmd  tm 
the  pita. 
Brett,  Q.C.  and  V.  Ijuthington  for  the  deft 
'nic  arguments  of  counsel  were  directed  to  dM 
fjUowing  questions;— First,  as  to  what  law  «H 
applicable  to  the  case,  whether  the  law  of  SnglMl, 
France,  or  New  York;  secondly,  aa  to  what  was iW 
elTectof  each  of  these  laws  under  the  circumstanw* 
of  the  case.  These  arguments  will  be  found  sff 
forth  in  Ht'i  judgment 

Dr.  LuaiiiNGToif.^Great  part  of  the  argMnwat 
was  upon  the  question  as  to  which  country  fumi^id 
the  law  for  regulating  the  obligation  of  the  aoMi 
u>  the  pits,  under  the  actual  circumstancei.  W> 
l>oint  1  will  proceed  to  consider,  though  1  ■■> 
doubtful  whether  this  will  prove  It  be  neceiHiy  lor 
the  decision  of  the  case.  First,  then,  this  canaat 
property  be  called  a  question  of  coastmetiaa,  Iv 
there  is  little  or  no  dispute  aa  to  the  meaning  of  Ike 

of  the  bill  of  lading.    The  ;       "'  "^^ 

1  be  stated  geoerally  ; 
two   parties,  what   ii 
Bel\ui\j  laratem^imiaiL,  <«  wmtt  he  _^__ 
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Thb  Bahia. 


[Adm. 


idiat  mataal  obligations  not  expressed  should 
be  implied.  Judged  by  this  test  aloae,  the  British 
Iftw  would  not,  I  think,  be  applicable,  for  neither  of 
tt«  parties  to  this  contract,  which  was  evidenced  hy 
the  bill  of  lading,  contemplated  the  application  of 
the  British  law.  Neither  of  the  parties  was  a 
British  subject,  nor  was  the  port  where  the  contract 
wae  made  a  British  port,  nor  was  it  intended  that 
tte  Teasel  should  go  into  a  British  port.  If,  then, 
British  law  is  applicable,  it  must  be  that  it  was 
hroogfat  in  by  after  circumstances,  irrespective  of 
the  original  contract  As  to  this,  .it  was  said  that 
though  the  shippers  were  American,  the  indorsees 
«f  the  bill  of  lading  were  British  subjects.  But 
tide  was  a  mere  accident,  and  may  be  disregarded. 
Tlien  it  was  said  that  the  place  where  the 
alleged  wrong  was  committed  by  the  master 
wae  a  British  port,  and  that  the  lex  fori  which 
haa  to  adjudicate  upon  this  alleged  wrong  is 
British  law.  Now  there  is  no  doubt  that,  in  the  case 
of  e  foreigpi  ship  coming  from  distress  of  weather 
within  load  British  jurisdiction,  both  ship  and  cargo 
are  in  many  respects  subject  to  British  law.  They 
would  be  so,  €.  ^.  in  respect  of  pilot  dues,  port  dues, 
^■arantine  regulations  and  other  matters  of  that 
description,  and  also  as  to  many  particular  enact- 
■MBta  which,  by  the  law  of  the  land,  are  expressly 
anplicable  to  ships  in  general;  but  it  does  not, 
therefore,  follow  that  the  terms  of  a  contract  of 
affreightment  of  the  cargo  should  be  governed  by 
bf^iish  law.  For  were  this  the  rule,  then,  if  a 
British  ahip  were  found  in  a  French  port,  her  owners 
weald  have  to  submit  to  French  law,  and  all 
cherter-parties  and  bills  of  lading  would  be  governed 
anriwrdiiigly.  Save,  therefore,  so  far  as  the  lex  loci  is 
opficaUe,  ratione  hci  or  ratione  fori,  I  cannot  hold 
that  British  law  is  applicable  to  this  case,  and  I 
thiek  Ihat  a  British  court  having  to  adjudicate  with 
to  the  contract,  should  adopt  the  foreign  law 
had  from  the  beginning  been  contemplated  as 
hieding  between  the  contracting  parties.  In  the 
fnaent  case  this  must  be  either  the  French  law  or 
the  New  York  law ;  for  it  was  not  contended  that 
the  law  of  St.  Thomas,  where  the  charter  was  made, 
goferoed  the  contract  between  the  master  and  the 
shipper.  Which  then  of  these  two  laws  ought  to 
frerail  ?  The  facts  on  which  reliance  is  placed  in 
evder  to  prove  the  New  York  law  to  be  applicable, 
are^  that  the  bill  of  lading  was  made  at  New  York, 
and  in  English — that  is  the  language  of  New  York 
— and  in  terms  not  unusual  in  American  con- 
tracts of  affreightment.  On  the  other  hand, 
the  circumstances  in  favour  of  the  applicability  of 
the  French  law  are,  that  the  vessel  was  a  French 
vessel,  owned  by  a  resident  in  France,  and  that  the 
contract  was  to  be  finally  executed  in  France,  for 
the  port  of  destination  was  Dunkirk.  Now,  if  the 
court  were  to  pronounce  in  favour  of  the  law  of 
New  York,  as  the  lex  loci  contractus,  the  practical 
effect  would  be  that  a  master  of  a  ship  touching  at 
ports  of  different  countries,  and  taking  goods  from 
thence,  would,  on  his  arrival  at  any  intermediate 
port,  or  at  the  port  of  destination,  find  himself  and 
his  ahip  subject  at  the  same  time  to  the  different 
laws  of  several  foreign  ^un  tries,  a  result  nothing 
short  of  confusion.  Again,  it  is  to  be  remembered 
that  the  master  was  but  an  agent  acting  for  an 
absent  principal,  that  principal  being  a  domiciled 
■etiTe  of  France.  If,  therefore,  the  law  of  the  flag 
ef  the  vessel  be  adopted,  but  not  otherwise,  the  ship- 
owner would  be  able  to  measure  beforehand  the 
character  of  his  duties  and  liabilities  as  a  carrier, 
ttd  idl  the  contracts  of  the  same  nature  entered 
into  by  his  agent  abroad  would  be  regulated  by  a 
■niform  principle.  Nor  would  the  shipper  have  any 
to  complain,  for  the  flag  of  the  vessel  would 
enflkaent  notice  to  him  of  the  Jaw  by  which  his 
Q#  affredghtmfmt,  if  be  choae  to  eater  into 


one,  would  be  governed.  The  Bahia,  being  a  French 
vessel,  I  incline  to  consider  that,  so  far  from  insert- 
ing by  implication  into  this  biUof  lading  any  agree- 
ment to  accept  the  law  of  New  York  as  to 
the  mutual  rights  of  masters  and  consignees  of 
cargo  as  to  transhipment,  &c.,  the  master  had  no 
authority  to  bind  the  shipowner  to  accept  the  law 
of  New  York,  and  that  the  shipper  must  be  taken  to 
have  known  beforehand  that,  if  circumstances  like 
the  present  should  arise,  the  dispute  would  have  to 
be  settlcKi  by  the  French  law.  I  should  add  that,  if 
I  were  to  decide  this  case  by  the  law  of  the  State  of 
New  York,  I  could  not  hastily  come  to  the  conclu- 
sion that  it  was  the  same  as  Uiat  of  England  with- 
out some  direct  proof.  However,  although  my 
opinion  is  strongly  in  favour  of  the  applicability  of 
the  French  law  exclusively,  I  think  it  will  be  more 
satisfactory  if  I  consider,  not  only  what  would  be 
the  results  according  to  French  law,  but  what 
would  be  the  results  according  to  New  York  law, 
supposing  that  to  be  the  same  as  British  law.  The 
laws  of  both  countries,  France  and  England,  as 
to  contracts  of  affreightment,  however  they  may 
differ  in  particulars,  have  one  object — to  secure 
to  each  party  the  full  benefit  of  the  contract,  so 
far  as  it  is  not  unfair  to  the  other.  Suppose,  then, 
a  ship,  through  injuries  occasioned  by  perils  of  the 
seas,  is  forced  during  her  voyage  to  put  into  any 
intermediate  port,  it  would  be  unjust  to  the  owner 
of  the  goods  that  his  goods  should  be  detained 
there  an  indefinite  time ;  but,  on  the  other  hand,  it 
would  be  unjust  to  the  master  that  he  should  forth- 
with be  prevented  from  earning  his  freight.  The 
question  is,  within  what  limits  of  time,  or  other 
conditions,  the  laws  of  the  two  countries  allow  to 
the  master  the  option  of  repairing  and  carrying  on,  or 
transhipping  or  delivering.  First,  then,  as  to  the 
French  law.  The  materiaU  on  which  the  court  has  to 
found  its  judgment  are  the  articles  in  the  Code  de 
Commerce ;  secondly,  the  opinions  of  French  lawyers 
which  have  been  produced  in  evidence ;  and  thirdly, 
the  decrees  of  the  French  courts  in  this  particular 
case.  As  to  these  last,  it  is  perfectly  true  that  the 
judgments  of  the  Tribunal  of  Commerce  at  Mar- 
seilles, the  Imperial  Court  of  Aix,  and  the  Court  of 
Cassation,  all  given  in  the  action  between  the  under- 
writers and  the  shipowner,  may  not  be  binding  upon 
the  pits.,  who  are  owners  of  the  cargo,  and  were  not 
parties.  But  it  is  not  to  be  forgotten  that  the  pits, 
would  have  been  allowed  to  intervene,  and  had 
notice  of  this  liberty  in  M.  Bonnefoi's  letter  to  them 
of  the  4th  March.  So,  too,  it  is  true  that  the  judg- 
ment of  the  Tribunal  of  Commerce  at  Dunkirk, 
though  given  between  the  parties,  is  not  absolutely 
conclusive  in  the  present  case,  for  it  is  conceivable 
that,  in  an  action  for  freight,  the  shipowner  may  be 
entitled  to  full  freight,  and  yet  that  a  cross-action 
may  Ue  against  him  by  the  owner  of  the  goods  for 
damages.  I  apprehend,  however,  that  the  declara- 
tions of  the  French  tribunals  in  each  of  these  several 
judgments  are  admissible  as  evidence  to  show  what 
the  French  law  is.  By  the  French  law,  in  the  event 
of  the  ship  being  forced  to  put  into  an  intermediate 
port  from  injuries  received,  there  is,  in  the  first  place, 
no  absolute  obligation  upon  the  master  to  reship 
and  carry  on.  That,  indeed,  is  often  impossible ; 
the  ship  may  have  been  lost,  or  have  received  ir- 
reparable injuries.  Secondly,  there  is  no  absolute 
obligation  to  tranship;  the  obligation  arises  only 
in  the  event  of  the  ship  having  been  declared 
unnavigable  by  competent  authority:  (Code,  art. 
296,  390,  891.)  Thirdly,  there  is  no  unconditional 
obligation  to  oeliver.  The  master  may,  if  he  think 
proper,  insist  on  delivering,  and  then  he  is  entitled 
to  freight  pro  rata  itineris :  (Code,  art  296.)  In  the 
present  case,  the  maater  did  QiS«c  \a  ^^Vw^x^XsoSk 
only  on  terma  ol  i€oeiV\ii%VaiXlwsi^V»'^VOMi\^^ 
any  deduction  1<»  Imi^v  laanwii  \«^  Vs^  ^^wfiRff^ 
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This  clearly  was  a  demand  for  more  than  the  master 
was  entitled  to,  as  was  admitted  at  the  bar.  On 
the  other  hand,  the  French  law  gives  delivery  to  the 
owner  of  the  goods,  if  he  thinks  proper  to  demand 
it,  but  in  that  case  requires  him  to  pay  the  full 
freight  due:  (Code,  art.  21)3,  296.)  This  entire 
freight  the  pits,  never  offered  to  pay ;  they  only 
offered  to  deposit  it  with  a  bank.  No  French 
authority  was  produced  to  show  that  an  offer  to 
deposit  is  equivalent  to  a  tender  of  payment,  so  as 
to  entitle  the  owner  of  the  cargo  to  delivery.  The 
pits.,  however,  did  also  make  an  offer  of  payment, 
but  that,  so  far  from  being  an  offer  to  pay  the 
whole  freight  less  the  advances,  was  not  even  an 
offer  to  pay  freight  pro  rata  itineris ;  it  was  an  offer 
to  pay  the  whole  freight  less  the  expenses  of  carry- 
ing on  the  cargo  from  Ramsgate  to  Dunkirk.  A 
pro  raid  freight  is  quite  a  different  thing,  being 
calculated  upon  the  distance  actually  accomplished 
of  the  whole  voyage,  and  independent  of  the  con- 
sideration of  the  expense  required  to  complete  the 
remainder.  The  pits.,  therefore,  were  by  French  law 
never  entitled  to  delivery.  It  is  true  that  the  master 
made  an  exorbitant  demand,  but  of  this  the  pits,  cannot 
complain,  if  they  were  never  willing  to  pay  what  was 
legally  due  from  them.  The  pits,  had  in  their  pos- 
session all  the  knowledge  necessary  to  enable  them 
to  ascertain  what  was  the  amount  of  freight  due. 
The  negotiations  for  delivery  having  thus  failed, 
the  master  had  still  the  option  either  to  repair  and 
carry  on,  or  to  tranship.  The  pits,  contended  that 
the  master  did  decline  either  to  carry  on  or  to  tran- 
ship. But  I  think  this  is  not  proved  by  the  evidence. 
It  is  true  that  the  deft,  never  offered  to  tranship ; 
but  the  question  of  transhipment  never  arose;  it 
could  not  in  fact  arise  while  the  question  of  aban- 
donment was  still  in  abeyance ;  and  beyond  all  doubt 
it  was  in  abeyance.  The  master  indeed  was  desirous 
to  abandon,  and  had  executed  a  deed  of  abandon- 
ment ;  but  this  was  ineffectual  until  he  had  obtained 
a  certificate  of  unnavigability  from  the  authorities. 
For  this  certificate  he  applied,  but  was  prevented 
from  obtaining  it  by  the  action  of  the  underwriters 
in  the  French  courts.  Indeed,  so  far  was  the  master 
from  having  finally  abandoned  his  vessel,  that  if 
the  Dunkirk  surveyors  had  reported  unfavourably 
to  the  right  of  abandonment,  it  is  fair  to  conclude 
he  would  have  had  the  vessel  repaired.  The  fact 
was,  the  question  of  abandonment  was  a  question, 
to  use  the  French  phrase,  **  awaiting  solution  ;*'  and, 
till  it  was  settled,  the  master  could  neither  abandon 
nor  tranship.  Then  I  think  it  clear  that  the 
French  law  will  allow  the  master  a  reasonable 
time  to  determine  whether  he  will  carry  on,  and, 
in  the  event  of  his  determining  not  to  carry  on, 
a  further  reasonable  time  whether  he  will  tran- 
ship or  deliver.  The  only  question  is,  whether 
the  delay  required  to  settle  the  litigation  in 
France  between  the  shipowner  and  the  under- 
writers can  be  considered  a  reasonable  delay  as 
between  the  master  and  owners  of  cargo.  A  consi- 
deration of  the  29Gth  article  of  the  Code,  of  the 
opinions  of  the  French  lawyers  given  in  evidence, 
and  of  the  judgment  of  the  Tribunal  of  Commerce 
at  Dunkirk,  leads  me  to  the  conclusion  that,  accord- 
ing to  French  law,  the  pits.,  as  owners  of  cargo,  were 
bound  to  await  the  solution  of  the  question  pending 
between  the  shipowner  and  his  underwriters.  This 
may  seem  hard  upon  the  pits.,  seeing  that  the  litiga- 
tion did  not  finally  close  until  the  judgment  of  the 
Court  of  Cassation  on  the  22nd  March  1864 — after 
the  lapse,  that  is,  of  more  than  a  year  from  the  date 
of  the  vessel  putting  into  Ramsgate,  and  that  this 
final  judgment,  like  its  precursors  in  the  inferior 
tribunals,  was  against  the  shipowner,  and  is  conclu- 
aire  that  the  shipowner  was,  by  French  law,  not 
juBtided  against  the  underwriters  in  resisting  tboVr 
^PpUcation.  Bat  as  against  this  must  be  set  seyeiaX 


considerations :  first,  that  the  pits,  are  estopped  from 
denving  the  right  of  the  deft,  to  resist,  at  aU  events 
in  the  first  instance,  the  application  of  the  under- 
writers, inasmuch  as  the  pits,  have  admitted  the 
accuracy  of  the  Ramsgate  surreys,  showing  that  the 
repairs  of  the  vessel  would  exceed  her  value ;  secondly, 
that  though  the  final  sentence  by  the  Court  of  Cassa- 
tion was  not  delivered  for  fourteen  months,  the  date  Gi 
the  first  sentence  in  the  Marseilles  court  was  on  ths 
4  th  March  1863,  a  little  more  than  a  month  after 
the  date  of  the  Ramsgate  survey,  and   that   the    ^ 
sentence  being  **  ex4cutoire  sans  appd^  might  have 
been  enforced  immediately,  and  by  the  pits,  them- 
selves, to  whom  liberty  to  intervene  was  expressly 
reserved  ;    thirdly,  that  on  the  14th  March  18^ 
the  pits,  arrested  the  vessel  and  took  possession  of 
the  cargo  partly  on  the  23rd  March  and  partly  in 
the  following  month  of  April.    These  acts  of  the 
pits,  reduce  the  total  delay  to  a  few  weeks  only,  and 
during  this  period,  assuming  that  the  surreys  were 
right  as  admitted  by  the  pits.,  the  deft,  was  not  idle; 
he  sought  to  abandon  the  vessel ;  he  exerted  himself 
to  procure  the  certificate  of  unnavigability,  and, 
with  this  view,  resisted  the  application  of  the  onder- 
writers  to  have  the  vessel  removed  to  Dunkirk. 
Under  these  circumstances  I  must  hold,  that  if  the 
case  be  judged  by   French  law,  the  pits,  are  not 
entitled  to  recover  from  the  deft.    But,  in  holding 
this,  I  do  not  decide  that  the  master  of  a  vessel  wouU 
not  be  answerable  to  owners  of  goods  for  a  long  and 
unreasonable  delay  caused  by  a  litigation  improperij 
carried  on  by  himself  with  his  underwriters.    But 
that  is  not  the  present  case.  Now,  as  to  the  law  of  the 
State  of  New  York,  assuming  it  to  be  the  same « 
the  English  law,  it  will  be  found  in  many  importsnt 
respects  to  coincide  with  the  French  law.     The 
chief  authorities  on  the  subject  are  collected  in  Mr. 
Brett*s  argument,  in  the  case  of  Blasco  v.  Fkttktr^ 
9L,T.  Rep.N.S.169;  14C.B.,N.S.,  147,  to  which  the 
court  is  much  indebted.   The  result  may  be  stated  u 
follows: — First,  there  is  and  can  be  no  absolute 
obligation  on  the  part  of  the  master  towards  the 
owner  of  the  goods  to  forward  them  in  the  origintl 
vessel,    although  of  course  it  is  the  duty  of  the 
master  in  his  capacity  of  agent  to  the  shipowner  to 
do  so  if  he  can :  {Benton  v.  Chapman^  2  H.  of  L.  Cms. 
720.)    Secondly,  it  has  never  yet  been  decided  that 
the  master  in  any  case  is  bound  to  tranship ;  sll 
that  has  been  decided  is,  he  is  at  liberty  to  trsn- 
ship:  {^The  Hamburg,  32  L.J.  162,  Adm. ;   8  L.T. 
Rep.  175,  and  cases  there  cited.)    Thirdly,  there  is 
no  absolute  obligation  to  deliver  at  the  intermediste 
port  unless  full  freight  be  paid  ;  and  in  the  present 
case,  as  I  have  previously  stated,  full  freight  haf 
never  been  offered  by  the  pits. :  (^Tt/ndaff  v.  Toykr, 
4  £1.  &  Bl.  227.)    The  only  exception  to  this  rale 
is,  where  the  master  declines  either  to  carry  on  or 
to  tranship— in  short,  abandons  his  contract  alto- 
gether ;  in  that  case  the  consignee  is  entitled  to  bis 
goods,  without    payment    of    any  freight  at  all: 
(Hunter  v.  Prinsep,  10  East,  894.)    In  the  preaent 
instance,    I    have    already    held,    that    the   ddt 
did  not    decline  either    to  carry  on  or  to  tran- 
ship.   Indeed,  supposing  the  deft,  to  have  declined 
to  carry  on,  the  court  could  not,  without  positive 
evidence  of  the  fact  (which  is  hero  wanting),  con- 
clude that  the  deft. had  declined  to  tranship;  bi^aie, 
looking  to  his  own  interest,  he  would  have  prefencd 
to  tranship  from  liamsgate  to  Dunkirk  rather  than 
pay  the  penalty  under  British  law  of  forfeiting  the 
whole  of  his  freight.    Fourthly,  Britidi  law,  like 
the  French  law,  allows  to  the  master  a  reasonable 
time  within  which  he  may  exercise  his   option: 
{Cargo  ex  Galam^  3  N.  R  267.)    And  b^  ''reason- 
able," I  think  must  be  meant  that  which,  all  cir- 
cumstances being   considered,  is   leaaoaable^  and 
amougi&l  l\kesft  eV^2.'Mm«tAnoes  would  be  tbe  ms  mafsr 
ol  t^hfi  decra^  ol  a.  V&d^scaal  ^omm^Mo^x  (JHodby  ^* 
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Clarke,  8  T.  R.  259.)  Nor  does  it  make  any  dif- 
ference that  the  tribanal  was  a  French  one.  Because 
it  18  for  the  British  law  to  determine  the  rights  of 
the  owner  of  the  goods  against  the  master  (as,  for 
the  purpose  of  the  argument,  I  am  now  assuming), 
that  is  no  reason  that  the  British  law  should  over- 
look the  fact  that  the  relations  of  the  shipowner,  the 
master  and  the  underwriters  were  all  governed  by  the 
French  law;  and  the  consequences  of  that  fact, 
ri%^  that  the  master  could  not  abandon  or  sell  the 
Tessel  without  having  obtained  a  formal  certificate 
of  onnavigability,  and  that  if  the  shipowner  in- 
tended to  insist  on  abandonment  it  was  necessary 
for  him  to  oppose  the  application  of  the  under- 
writers. In  short,  in  estimating  what  is  a  reasonable 
delay,  the  British  law  would  practically  take  into 
consideration  the  same  circumstances  as  the  French 
law  would.  And  I  have  already  held  that  by  the 
French  law,  as  it  appears  to  me,  the  pits,  are  not  in 
a  position  to  complain  of  a  delay  so  far  as  it  was 
occasioned  by  French  litigation.  The  claim  of  the 
pits,  then  fails  equally  whether  tried  by  the  French 
law  or  by  New  York  law,  and  I  must  pronounce 
against  it  with  costs. 


JXTBICIAI.    COMMITTEE    OF    THE 
PBIVY    COUNCIL. 

Beportod  by  Jamss  Fatshson,  Esq.,  of  the  Middle  Temple, 

Barrlster-at-Law. 


Wednesdaify  March  8,  1865. 

(Piesent — ^The  Right  Hon.  Lord  Chelmsfobo, 
Knight  Bbucb  and  Turner,  L.JJ.) 

The  Fusilier. 

Sf^fage  of  life — LiabiliUt  of  ovoners  of  cargo — Reason- 
able amount — Ratio  to  value  of  ship. 

The  owners  of  the  cargo  of  a  vessel,  to  which  salvage 

services  have  been  rendered,  are  liable  to  contribute  to 

that  portion  of  the  claim  of  the  salvors  which  arises 

from  saving  the  lives  of  the  passengers  on  board  the 

vesaeL 

In  such  cases  the  first  consideration  is,  the  value  of  the 
services  with  reference  to  the  atnount  of  property 
rescued  from  peril ;  and  the  next  is,  now  far  the 
merit  of  these  services  is  enhanced  by  the  risk  to  life 
or  property  which  has  been  involved  in  than. 

In  salvage  services  for  the  saving  of  life,  passengers 
stand  on  the  same  footing  as  the  crew,  for  they  are 
equally  ** persons  belonging  to  such  ship." 

The  benefit  to  property  is  not  the  criterion  of  liability  to 
the  payment  of  life  salvage. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Admiralty. 

A  cause  of  salvage  was  promoted  by  the  owners 
and  erews  of  certain  steam-tugs  against  the  ship 
Fusilier,  and  the  cargo  and  freight,  in  the  circum- 
stances stated  below. 

The  owners  of  the  ship  and  of  the  cargo  entered 
separate  appearances.  The  value  of  the  ship,  freight 
and  cargo  was :  ship,  2500/.  ;  freight,  258 1£  ;  cargo, 
52,000/.  It  was  argued  in  the  court  below  that  neither 
ship,  freight,  nor  cargo  was  liable.  The  learned 
Judge  of  the  ()ourt  of  Admiralty  decreed  that  a 
sum  of  2200/1  should  be  paid  for  salvage  services, 
and  apportioned  that  sum  among  the  salvors :  (see 
10  L.  T.  Rep.  N.  S.  699.)  The  owners  of  cargo 
appealed  against  that  decree. 

The  Queen's  Advocate  and  Potter  for  the  apps. 

Mcaisty,  Q.  C.  and  V.  Lushing  ton  for  the  owner  of 
■hip. 

Dr.  Deaie,  Q.  C.  and  Ciarkson  for  aalron, 
[Maml  Cab.—Vol.  n.] 


The  following  authorities  were  referred  to  : 
Merchant  Shipping  Act,  sects.  458,  459 ; 
The  Westminstei-.l  W.  Robw  229; 
The  Johannes,  1  Lush.  182  ; 
Abbott  on  Shipping,  504 ; 
The  Vrede,  1  Lush.  322; 

TouUe  V.  Great  Eastern,  11  L.  T.  Rep.  N.  S.  518; 
The  Undaunted,  1  Liuih.  90. 

Cur.  adv.  vuft. 

Lord  Chelmsford.  —  The  principal  question 
raised  upon  this  appeal  is,  whether  by  the  458th 
and  459th  sections  of  the  Merchant  Shipping  Act 
1854,  the  owners  of  the  cargo  of  ^  vessel  to  which 
salvage  services  have  been  rendered  are  liable  to 
contribute  to  that  portion  of  the  claim  of  the 
salvors  which  arises  from  the  saving  the  lives  of 
the  passengers  on  board  the  vessel.  There  was 
another  subordinate  question  as  to  the  amount  of. 
salvage  awarded  to  some  of  the  salvors,  which  will 
require  a  short  notice.  It  is  unnecessary  to  state 
the  facts  of  the  case,  which  were  all  agreed  to  on 
both  sides.  The  apps.,  the  owners  of  the  carg^o  on 
board  the  Fusilier,  the  vessel  salved,  admitted  that 
owners,  masters  and  crews  of  the  different  vessels  to 
whom  salvage  was  awarded  were  entitled  to  remu- 
neration for  their  services.  The  value  of  the  ship 
was  2500/1 ;  of  the  freight,  258U  I7s.  Sd,  and  of 
the  cargo,  52,000/.  The  learned  judge  of  the  Court 
of  Admiralty  pronounced  the  sum  of  2200/.  to  be 
due  to  the  salvors  for  the  salvage  services  rendered 
by  them  to  the  vessel  Fusilier  and  her  cargo,  and  for 
their  services  in  saving  the  lives  of  the  passengers 
on  board  the  said  vessel,  namely,  to  the  masters, 
owners  and  crew  of  the  steam-tug  Aid,  the  sum  of 
700/. ;  to  the  master,  owners  and  crew  of  the  life- 
boat Northumberland,  the  sum  of  700/, ;  and  to 
the  masters,  owners  and  crews  of  the  luggers^ 
Chmnpion  and  Zjotus,  the  sum  of  800/.,  together 
with  costs."  The  services  rendered  by  the 
luggers  were  these:  On  the  3rd  Dec.  1863,  the 
Fusilier  was  aground  on  the  Girdler  Sand.  The 
steam- tug  the  Aid,  and  the  life-boat  Northwk' 
berland,  had  been  rendering  assistance,  and  had  suc- 
ceeded in  taking  all  the  passengers  out  of  the  Fusilier 
and  placing  them  in  safety  on  board  the  Aid,  to  be 
conveyed  to  liamsgate.  The  Aid  received  an  order 
from  the  Fusilier  to  bring  an  anchor  and  chain  from 
Kamsgate  to  be  used  in  getting  her  off  the  sand. 
The  weight  of  the  anchor  and  chain  procured  for 
this  purpose  was  found  to  be  too  great  for  the  Aid, 
and  it  was  necessary  to  employ  the  two  luggers,  the 
Champion  and  the  Ixttus,  to  carry  them  off  to  the 
Fusilier.  These  vessels  anchored  near  to  the  Fusilier 
at  midnight  of  the  4th  Dec.,  and  remained  by  her 
the  whole  night.  On  the  following  day  unsuccessful 
attempts  were  made  to  tow  the  Fusilier  off  the  sands. 
In  the  course  of  the  afternoon  of  the  5  th  Dec.  the 
gale,  which  had  been  blowing  from  the  westward, 
changed  to  the  southward,  thereby  lessening  the 
chance  of  the  Fusilier  being  got  off  the  sand,  and 
the  luggers  were  ordered  to  proceed  to  the  Nore  and 
remain  there  till  the  weather  moderated.  They  re- 
mained at  the  Nore  from  the  6th  to  the  10th  Dec. ; 
then,  according  to  instructions,  they  returned  to  the 
Fusilier,  which  not  being  sufficiently  light  to  float, 
although  part  of  her  cargo  had  been  removed,  they 
were  ordered  back  to  the  Nore,  still  with  the  anchor 
and  chain  on  board,  and  the  Fusilier  having  been 
got  off  the  sand  on  the  11th  Dec.,  they  followed 
her  to  the  Blackwall  Docks,  and  finally  arrived 
at  Ramsgate  on  the  14th  Dec  The  app.  objecte<l 
that  the  amount  of  800/.  awarded  to  the  Champion 
and  the  Lotus  for  their  services  was  excessive,  and 
urged,  as  proof  of  the  excess,  that  it  exceeded  the 
value  of  the  two  vessels.  Their  Lordships  would 
always  be  slow  V>  A\ftX.\«>a  wb.  vw%Jt\  ^\  %aiik.^«j^  \s^ 
the  learned  md\s^  ol  xSaa  ^wjjX  cA  K^\ssa:«ixi^  wv^ 
ground  oi  \itt  Yivfva^  ^nch  \«»  Va«fc%%xaa.N»  ^^ 
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»aIvor8,  unU'BS  they  wore  sHtisficd  beyond  all  doabt 
that  he  had  made  an  exorbitant  estimate  of  their 
services.  The  accident  of  salvage  excxHKling  the 
value  of  the  vessels  is  wholly  immaterial.  Un- 
duubteilly  the  placing  valuable  pn)iK.Tty  in  i)eril  may 
enhance  the  merit  of  salvage  services,  but  it  does 
not  follow,  on  the  contrary,  that  the  trifling  charac- 
ter of  the  property  endangered  will  necessarily  de- 
tract from  the  value  of  such  services.  It  was  not 
quite  correctly  said  in  argument  at  the  bar,  that 
what  is  risked  is  the  first  thing  to  be  regarded,  and 
the  next  the  services  which  are  rendered.  It  would 
have  been  more  accurate  to  liave  reversed  the  order 
of  these  considerations,  and  to  have  said  that  the 
first  thing  to  be  reganled  is  the  value  of  the  ser- 
vices with  reference  to  the  amount  of  property 
rescued  f roiu  peril ;  and  the  next,  how  far  the  merit 
of  these  services  is  enhance<l  by  the  risk  to  life  or 
proiKTty  which  has  been  invoh\>d  in  them.  Taking 
the  grounds  of  claim  to  salvage  in  this  order,  it  is 
obvious  that  it  never  can  be  an  argument  against 
the  amount  awarded  to  the  salvors,  that  it  exceeds 
the  value  of  their  property  put  in  ixjril  by  the  ser- 
vices. And  even  if  such  an  argument  could  ever 
be  urged,  it  hardly  Udongs  to  tlie  api»s.  in  tliis 
case.  No  complaint  was  made  by  them  of  the 
total  amount  of  salvage  awarded  to  the  salvors 
in  one  entire  sum  of  22(K)/.  It  is  only  in  the  dis- 
tributiim  of  this  sum  amongst  the  difterent  classes 
of  salvors  that  there  is  any  opening  for  their  objec- 
tion. Now  the  award  of  salvage  is  not  of  such  a 
sum  to  one  set  of  salvors,  and  such  a  sum  to  another, 
making  a  total  of  220()/.,  but  of  that  sum  as  the 
whole  value  of  tlie  salvage  services  which  is  after- 
wards api)ortioned  amongst  them  according  to  their 
respective  merits.  The  amount  allotted  to  the 
Chittnpion  and  tlie  Liottu  might  be  made  the  subjix^t 
of  dispute  by  the  owners  and  crew  of  the  otlier 
vessel,  tmt  it  can  hardly  l>e  objecteil  to  by  the  ap[)S., 
who  have  never  once  suggested  that^  taking  into 
account  the  value  of  the  property  rescued  from 
peril,  and  the  numl>er  of  lives  saved,  the  sum  of 
'SJWL  was  too  great  a  reward  for  the  whole  of  the 
services  rendered.  There  is,  therefore,  no  valid 
objection  to  the  decree  ui)on  this  ground.  The 
principal  question  in  the  case  is  one  of  great  inqxirt- 
ance,  and  of  some  difflculty.  Trior  to  the  passing 
of  the  Merchant  Shipping  Act  1S'»4,  the  Court  of 
Admiralty,  in  a  cause  of  salvage  where  no  projierty 
had  been  rescued  from  iktII,  but  where  life  had 
been  saved,  had  no  power  to  award  anything  to  the 
salvors.  But  where  l)oth  property  and  life  had  been 
saved,  it  was  the  well-established  practice  of  the 
court  to  increase  the  amount  of  salvage,  and  thus 
inilirectly  remunerate  the  salvors  for  the  merit  due 
to  their  having  saved  life  as  well  as  proi)erty.  Of 
course,  as  the  salvage  was  awarded  in  one  entire 
sum,  the  owners  of  the  cargo  as  well  as  of  the  ship  and 
freight  contributed  their  protK>rtion  to  the  payment  of 
this  increased  salvage,  and  so  in  a  certain  sense  W(;re 
rendered  liable  to  the  payment  of  what  is  called  life  sal- 
vage. Before  the  passing  of  the  Merchant  Shipping 
Act  1 854,  the  Legislature  Inul  provided  for  the  payment 
of  a  reward  or  compensation  by  way  of  salvage  for 
the  saving  of  the  Ufe  of  any  person  on  board  a  ship 
or  veFscl  in  distress,  by  the  TJihand  21st  seetitmsof 
the  »  &  10  Vict.  c.  yy,  *' An  Act  for  consolidating 
and  amending  the  laws  relating  to  wreck  and  sal- 
vage." The  provisions  of  these  sections  arc  sub- 
stantially re-enact^Hl  in  the  Merchant  Shipping  Act 
1^54,  and  therefore  need  not  be  further  noticed.  In 
construing  the  458th  and  450th  sectionsof  the  Act,on 
which  the  principal  question  arises,  the  recognisi.'il 
7)ractice  of  the  Court  of  Admiralty  of  indirectly 
rewanling  salvors  for  the  saving  of  human  life  by 
/fivinff  an  increased  rate  of  salvage  on  thai  aceowixl 
must  always  1)0  home  in  mind.  The  LegValaluTe,  *\u 
dvaling   v>uh   the  subject  of  Ufe  salvage,  mu*l  be 


taken  to  luive  been  aware  of  this  practice,  and  to  have 
intended  to  confer  upon  the  Court  of  Admiralty  a 
power  of  doing  that  directly  which  they  had  been lo 
long  in  the  habit  of  doing  indirectly.    And  it  mnit 
also  be  remembered  that,  by  the  establiihed  practice 
of  the  court,  the  owners  of  cargo  were  always  ren- 
dered virtually  contributory  to  the  reward  and  com- 
pensation given  to  salvors  for  the  preservation  ol 
life.    Under  these  circumstances  the  prorisions  in 
the    Si'ctions  in  question  were  introdooed.     Tbs 
458t]i  section  is  in  these  terms,   "WheoeYer  any 
ship  or  boat  is  stranded  or  otherwise  in  distreM 
on  the  shore  of  any  sea  or  tidal  waters  situate  withis 
the  limits  of  the  United  Kingdom,  and  serrices  sn 
riMidered   by  any  person  :  first,  in  assisting  socb 
ship  or  bojit ;  secondly,  in  saving  the  lives  of  tfas 
IKTsons  belonging  to  such  ship  or  boat ;  thirdly,  is 
saving  the  cargo  or  apparel  of  such  ship  or  bot^  or 
any  portion  thereof ;  and  whenever  any  wreck  ■ 
saved  by  any '  i>er8on  other  than  a  receiver  witkia 
the  United  Kingdom,  there  shall  be  payable  by  the 
owners  of  such  ship  or  boat,  cargo,   appszel,  ff 
wreck,  to  the  iktsou  by  whom  such  services  or  wa 
of  them  are  rendered,  or  by  whom  such  wreck  ■ 
saved,  a  reasonable  amount  of  salvage,  together wilk 
all  exi>enbes  properly  incurred  by  him  in  the  pa^ 
form  a  nee  of  such  servic^es  or  the  saving  of  m 
wreck,  the  amount  of  sudi  salvage  (which  ezpesM 
are  hereafter  included  under  the  term  salvage)  tob 
determined  in  case  of  dispute  in  manner  heieinsftr' 
mentione<l.  It  is,  perhaps,  hardly  necessary  tosd^ 
to  a  point  which  was  raised  in  the  Court  of 
ralty,  but  barely  mentioned  here,  and  certain^ 
insisted  uix)n,  that  the  persons  saved  being 
gers  on  boanl  the  Fusilier  were  not  in  tenns  of 
Act  '*  iKTsons  belonging  to  such  ship."    It  wonU 
strange,  indeed,  if  an  Act  intended  to  enoonrsge 
rewanl  the  saving  of  life  which  is  in  peril  in 
qu(>nce  of  the  distress  and  danger  of  the 
which  it  is  embarked,  should  be  construed 
make  a  distinction  between  those  who  are  oo 
in  different  capacities  and  dififerent  relations 
tlie  vessel.    It  is  a  sufficient  answer  to  such 
objection  to  say  that  nothing  is  more 
])4:pular  language  than  to  speak  of  the  ** 
belonging  to  such  vessel."    The  salvora, 
are  entitled  to  a  reasonable  amount  of  salvsft  fV 
the  ser^'ices  rendered  in  saving   lives  ol  tbs|i^ 
sengers  on  board  the  FusiUtty  and  the  only  sM^ 
tion  to  be  considen.>d  is,  whether  the  owners*  A* 
(rargo  are  liable  to  contribute  towards  its  paytftY 
The  general  rule  as  to  the  parties  liable  tiliV 
salvage  is,  that  the  property  actually  beneSin  ^ 
alone  chargeable  with  the  salvage  recovered. 
this  rule  is  inapplicable  in  the  case  of  life 
iK'cause  it  is  ditticult  to  imagine  a  case  where 
saving  of  the  lives,  either  of  the  crew  or  of 
passengers  of  a  vessel  in  distress  would  be  of 
benefit,  either  to  the  vessel  or  to  the  caigOw 
Legislature,  therefore,  could  not  have  intended 
the  benefit  to  property  should  be  iJie  criterion  of 
liability  to  the  payment  of  life  salvage.    All 
seems   to    have  been  contemplated  is,  that 
should  be  included  in  the  entire  sum 
salvage  of  ship  and  cargo,  a  distinct  rewazd  for 
preservation  of  human  life.  It  was  argued  on 
of  the  apps.,  that  when   the  45Sth  section, 
describing  the  services  to  be  rendered  in 
t'le  ship  or  boat,  in  saving  the  Uves  of  the 
t)elonging  to  the  ship  or  boat,  and  in 
cjirgo  or  apparel  of  the  ship,  goes  on  to  s^f, 
shall  le  payable  by  the  ownen  of  such  sh^  or 
cargo,  or  apparel,  or  wreck,  a  reasonable 
salvage,  the  words  must  be  read  reeUsidp  J 
simjuiis.      But,    although   this    might   va7 
V)Q  '\l  \\\^  «>v2\tv\»w  Vv«d  confined  the  clafan  to 
lo  vYvvi  «^N  \x\^  ol  >i)cvv^  ^\^  «xA  Qtt<i2k  sad 
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have  beea chargemble ;  jet  where, mmon git  thaother 
Nbiect*  of  claim,  the  saTing  of  hanun  life  U  in- 
dodcd,  there  ii  no  reaaon  vhj  that  ihauld  bo 
Mfaned  to  the  ifaip  any  more  than  to  the  cargo. 
rioea  the  one  iteriTM  no  mora  benefit  than  the  otber 
bwu  the  aerTice*  rendered.  The  Legialaiure  leem* 
■ariiy  to  lui*e  had  in  view  the  rewardiog  at  a 
U^ef  rate  penona  whose  aerrices  were  more  meri- 
taciovB  from  having  reacued  Immnn  life  as  well  aa 
{■•IKTlj  from  peril,  anil  almost  to  have  assumed 
tbat  the  liability  to  Che  ul't^  would  Kttach  with- 
•at  anj  diftincttoo  upon  all  the  owners  uf  property 
•tpoaed  to  the  common  danger.  And  aa  the 
■■(■'age  la  alwaja  awarded  in  a  gross  aurii,  and  under 
ttia  t«etion  ii  to  be  increased  by  the  reward  for  the 
miag  at  life,  the  owners  of  cargo  since  the  Act  are 
liMa  eiacUy  to  the  aame  extent  a«  before,  with  this 
tanalerial  diSoenoe,  that  thoe  now  is  a  distinct 
■d  ttptcia  item  of  claim  to  increase  the  amount  of 
*dnn  to  which  they  are  contributory,  instead  of 
Ik  nole  bving  estimated  on  a  higher  scale.  But 
,    ttilNidthat  the  459th  section  of  the  Act  showa 

tttMilmiut  hare  been  intended  by  the  Legislature 
tttt  the  owners  of  the  ahip  ahould  alone  be  liable  to 
lli|ajBKnt  of  lifeaalrage,for  itcnacta  that  "  salv- 
apmiMpect  to  the  preaerration  of  the  life  or  lives 
*«Br|erMn  belonging  to  any  sucb  ship  or  boat 
^*''.  "*  payable  by  the   owners   of  the  ship  or 
^Nt  m  priority  to  all  other  claims  for  aaliage,  and 
K.  *CM<s*ba«  such  ship  or  boat  ia  destroyed,  or 
I    4m  tha  value  thereof  is  insufficient,  after  pay- 
f    MWtJ  the  acttial  expenses  incurred,  to  pay  the 
F      gf  of  salvage  duo  in  respect  of  any  life  or 
W^  fc  Board  of  Trade  may  in   its  discretion 
yi>  the  aalvon  of  such  life  or  Uvea  out  of  the 
i      T*'**ilB  Marine  Fund  anch  sum  or  sums  aa  it 
j.    *W  It,  in  whole  or   part  satisfaction  of   any 
2^t  <^  salvage  ao  left  anpaid  in  respect  of  sudi 
ilt  W  lives."    There  ia  no  doubt  that  thia  section 
Wte  nme  difficulty  aa  to  whether  the  Legislature 
Mnded  that  life  aaivs^  should  be  payable  by  any 
MkM  panoaa  than  tbe  owners  of  the  ship ;  but  if 
■*  was  the  intention  it  would  have  been  easy  to 
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_, it,  and  Che  language  of  Che 

'■nftUa  of  the  coustruction   that  it  merely  fixes 

■a  hnit  of  the  shipowners'  liability,  and  does  not 

~  Na  (0  render  him  solely  liable  to  the  payment  of 

b  description  of  salvage.     And  wliatever  doubt 

>J  be  thrown  upon  the  subject  by  this  section, 

>n  an  two  sut«equent  sectioua  of  the  Act,  the 

Sth  4od  469th,  which  appear  to  be  susceptible  of 

*  othw  hiterpretation  thao  that  the  owners  of 

PJo  were  inteoded  lo  bear  a  proportion  of  thepay- 

™t  for  life  salvage.    The  468th  section  enacts, 

^J"  whenever  any  salvage  is  due  to  any  person 

2^  this  Act,  the  receiver  shaU  act  as  follows, 

r  ^**.  "  to  say :    If  the  same  is  due  in  respect  of 

-i?r*6«  rendered  in  assisting  any  ship  or  boat,  or  in 

'«  tfc*  "*"  '■'^  "'  P^fO"'  belonging  to  the  same, 

^Rfc   f[ -'^"K*'   '"'  apparel  thereoif,  he  shall  detain 

J**™*?  or  boat,  and  the  cargo  and  apparel  belong- 

7  jf^^'^to,   nntil  payment    is    made  or   procesa 

I  jr^^P    iaaued   by    some    competent   court    for 

•Sr*''*^°°       ""^  '    ?■  ^  ca^'BOi  '"'  apparel 

l^~*^    expressly  provided  that,  in  the  case  fflf 

■J^[___  **«iog  due  for  services  rendered  in  saving 


gs     w-.j~~"**7  ^^^  aa  additional  security  with  the 

1^  Jf*^jluent of  the  aalvage.  lor  the4ti9th  section 

^£?*^W  vbenerer  any  ship,  boat,  cargo,  apparel, 

<d  by  any  reueiver  for  nonpay- 

I  BO  due  as  aforesaid  (that  is, 

-^Q^^— •wraior  soTvicea  rendered  "in  saving  the 

^f~^*»son*  belonging  to  tiieehip"),  the  receiver 

* '^     oaaca  may  adl  auch  ahip^   boat,   cargo, 

^^**  wraci,  aerf  out  uf  the  pivceedt  of  the 

^^i^  «a  mma  ot  money  doe  in  respect  of 


Bitlrage.  Whatever  difllculty.  therefore,  may  be 
siipixiaed  to  be  created  by  the  469th  section,  it  seeml 
impossible  to  read  the  two  last-mentioned  sections 
viUiOut  being  satisfied  thai  they  proceed  upim  the 
Kri>Lind  of  tlie  owners  of  Cargo  being  liable  lo  the 
juiyinent  of  life  salvage.  The  object  of  the  Legia- 
iiiliire  in  different  sections  referred  to  seems  to  have 
Im-n  to  give  a  legislative  sauution  to  tbe  practice  of 
the  Court  of  AdrairalCy  of  indirectly  rewarding 
aalvors  for  the  preservation  of  human  life  by  allow- 
ing the  value  of  their  services  to  be  made  the  sub- 
ject of  a  distinct  estimate,  but  without  intending  to 
fi:(  the  responsibility  of  payment  upon  one  class  of 
ijHiiers  of  property  involved  in  the  common  peril 
more  than  on  another.  Their  Lordships,  after  mticb 
LMD'-ideration,  have  arrived  at  the  same  conclusion 
with  the  learned  judge  of  the  Court  of  Admiralty, 
Hiul  they  will  therefore  humbly  recommend  to  Her 
M.'ijesty  that  the  decree  appealed  from  be  affirmed, 
uiil  that  the  appeal  be  dismissed  with  coita. 

Decree  affirmed. 

M'altoni  and  Bubh,  loUcitors  for  cargo  ot  f\aiiUr. 

II.  MarAoR  for  Fniiitr. 

lioikaj  and  Co.  tot  salvors. 


Friday,  March  3,  1865. 
GjtHit  D.  Fbeb  FiaoBBS  OP  WnnsTABi.B. 


Tl,,' bed  of  aH  navigable  rinen  and  of  etliuiria  u  vttlad 
11  the  Croum  ;  bat  IMU  oumerdiip  of  iht  Crown  it  fir 
Iht  bt*^  of  tit  vibject,  and  is  nbtrmienl  lo  tie 
pnranumnt  Agil  of  the  ntbjtct  to  fret  navigation,  and 
Ike  rigit  to  aneior  it  a  neceaary  part  of  tie  right  of 
niivigalioH,  The  granite  of  the  Croum  tatet  tie  tou, 
nubittllo  tie  &ami  public  ngkt  of  navigation.  Where, 
therefore,  a  lubjecl  claiiia  anchorage  toUi  in  revert  of 
ihipi,  it  is  not  enough  lo  prove  a  grant  of  tie  toil  and 
immemorial  uttr,  for  tad  a  daiiH  can  onlg  be  nutainad 
bi/ proving  that  tome  coiaiderali(m  ujoj  given  for  Aa 
I'iflht  to  tevji  tolU,  or  a  corretpoading  advantage  to  ike 
pilblic,  men  at  the  right  of  haven. 
W/iire  lie  proprxttort  <ff  an  ouster  Jiihery  claimed  to 
triig  talis  on  aU  liipt  anehorxng  leilhia  the  Umitt  of 
llidr^fitherg,  and  proved  iinneniorial  user ; 
Udd  {reverting  the  judgment  of  the  Ei.  d.),  thai  luck 
a  claim  could  not  be  titslained  iBilkout  proof  of  a  con- 
sideration given, 
.•^nibk,  the  bed  of  ike  sea,  la  Ike  trlenl  of  three  miles 
from  Ihe  shore,  is  not  vested  in  tie  Crown,  but  mereU 
the  part  lyina  between  high  and  tow  water  mark,  the 
three  milet  hmit  being  adopted  by  a  conventional  niU 
of  international  lav  :  (per  Lord  Chelmsford.) 
Tills  waa  an  appeal  from  a  judgment  of  the  Ex. 
Cli.  affirming  a  judgment  of  the  C.  P. 

The  action,  brought  by  the  Company  of  Frea 
Fli-liers  and  Dredgers  of  Whitstable,  in  the  county 
uf  Kent,  waa  Indebitatus  astumpiit  for  the  anchorage, 
grQvmdage  and  other  toll  and  chargea  for  and  in 
r<.'^I>ect  of  diven  vessels  before  then  brought  and 
nniliored  by  the  deft.  William  Qann,  and  then  being 
ill.  upon,  and  over  certain  ground  and  soil  of  tha 

I'lea,  never  indebted. 

At  the  trial,  which  too^  ^Uc»\rfowi"¥Ae-,^.^^ 
at  Maidatoi«,oii\2».\iM»xc\i\»A\,*iiia"y"1^«™^''' 
verOicl  lot  the  plU.,  tlw  Vearaei  vi^«'*»'^*''**>'**'" 
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under  the  circumstances  the  claim  for  anchorage  was 
Yalid,  but  reserving  leave  to  move  for  a  new  trial. 
On  this  motion  a  rule  nisi  was  granted,  which  the 
(>)urt  of  C.  P.  discharged  (II  C.  B.,  N.  S,  387). 
Thereupon  the  deft.  ap[)ealed  to  the  Ex.  Ch.,  which 
atfinneii  the  judgment  of  the  C.  P.,  (9  L.  T.  Hep. 
N.  S.  2G3).    The  deft,  then  appealed  to  the  H.  of  L. 

Prentice  and  White^  for  the  app.,  contended  for  the 
following  propositions : — 1 .  That  the  soil  of  the  sea 
where  the  upp.'s  vessel  was  anchored,  being  below 
low- water  mark,  was  vested  by  law  in  the  Crown, 
and  could  not  be  held  by  a  subject.  2.  That  the 
(Jrown  holds  the  soil  of  the  sea  as  trustee  to  the 
])nblic,  and  could  only  grant  such  soil  to  a  subject 
hubservientto  the  public  rights.  3.  That  the  finding 
of  the  jury  did  not  affect  the  case,  as  if  any  charter 
was  ever  granted  by  the  Crown  affecting  to  grant  a 
'right  to  take  toll  for  anchoring  on  the  liigh  seas, 
8uch  charter  would  be  void,  and  a  grant  of  such 
charter  could  not  be  presumed.  4.  That  the  public 
liave  the  right  to  navigate  the  high  seas  without 
a.iy  exaction  or  toll  being  made  or  imposed  upon 
them,  and  the  Crown  had  no  power  to  im{x)se  any 
toll  on  tlic  public  for  passing  or  anchoring  on  the 
high  seas  without  the  authority  of  Parliament, 
unless  the  public  had  a,  quid  pro  qito. 

Lusli,  Q.  C,  Dewnauy  Q.  C.  and  Needluim  for  the 
rosps. 

The  following  authorities  were  cited  : 
.Vfayor  of  Colchester  v.  Bit>ok,  7  Ci.  B.  339  ; 
BituuUUv.  CattemlL  b  B.  &  AM.  294 ; 
Mayor  of  Nottingham  y.  huiibcrt.,  Willes,  111; 
Jhuoe  oj  Son^erttH  v.  Fwjuye  A  «^  B  «&  C  870 ; 
Carter  v.  Murcot,  4  Burr.  216; 
Fitzwal  er's  case  1  Mod.  106; 
Boffot  V.  Orr,  2  K  &  P.  479 : 
Mayor  of  Oxford  v.  Richnrilsoti,  2  H.  Bi.  182  ; 
liogers  v.  AdeiK,  1  Cowp.  309 ; 
Makolmson  v.  aDea,  9  L.  T.  Rop.  N.  S.  93. 
Mayor  of  Exel'  r  v.  iV^ariyn^  5  Ci-  B.  773 ; 
Attoi-ney-General  v.  Burrid/e^  10  Pri.  350  ; 
WiUianu  v.  Wilcox,  8  A.  &  E.  333; 
Hale  De  Jure  Mai-ia ; 
Chitty's  Prerog.  143. 

Cur.  adv.  vult. 

The  Lord  Chascellou. — My  Lords,  in  con- 
sequence of  some  uncertainty  in  the  statements  of 
the  special  case,  it  was  admitted  by  the  app.  at  tlie 
\\AX  of  the  House  that  the  payment  demanded  by  the 
n'sps.  had  hetMi  made  to  the  lords  of  the  manor  of 
Whitstable  from  time  hnmemorial,  and  that  the 
vessel  of  the  app.  cast  anchor  within  the  limits  of 
the  oyster  bed  or  fisliery  claimed  by  the  resps.  The 
(■ai»e  ap{)ears  to  me  to  deix'nd  on  principles  which 
iiave  long  been  settled.  Tlie  bed  of  all  navigable 
rivers  where  the  tide  tlows  and  re-flows,  and  of  all 
estuaries  or  arms  of  the  seji,  is  by  law  vested  in 
the  Crown ;  but  this  ownership  of  the  Crown  is  for 
the  benefit  of  the  subJL>ct,  and  cannot  be  used  in 
any  manner  so  as  to  derogate  from,  or  interfere 
with,  the  right  of  navigation,  which  belongs 
by  law  to  the  subjects  of  the  realm.  The  right 
to  anchor  is  a  necessary  part  of  the  right  of 
navigation,  beca.use  it  is  essential  for  the  full 
enjoyment  of  that  right.  Jf  the  Crown,  there- 
lore,  grants  part  of  the  bed  or  soil  of  an 
etituary  or  navigable  river,  the  grantee  takes  sub- 
ject to  the  public  right ;  and  he  cannot  in  respect  of 
his  ownership  of  the  soil  make  any  claim  or  demand, 
even  if  it  be  expressly  granted  to  him,  which  in  any 
way  interferes  with  the  enjoyment  of  the  public 
right.  The  resps.  claim  to  be  entitled  by  Koyid 
grant  to  a  portion  of  the  bed  or  soil  (below  low- 
water  mark)  of  the  arm  of  the  sea  which  forms  the 
emiuAry  of  the  Thames,  opposite  to  the  manor  of 
Whitstable,  in  the  open  sea,  a  sea  way  being  tYie 
high  road  for  the  passage  of  ressels ;  and  they  claim 


a  turn  of  one  shilling  for  every  remei  thai  cisi 
anchor  within  the  precincts  of  that  part  ol  the  be 
or  soil  which  is  claimed  by  them.  But  this  din 
interferes  with  the  free  enjoyment  ci  the  right  c 
navigation,  subject  to  which  the  original  grant  mw 
be  taken  to  have  been  made,  and  cannot  besiqiporte 
on  the  ground  of  ownership  of  the  soiL  If  thepij 
ment  be  claimed  as  an  ancient  anchorage  due,  son 
facts  must  be  shown  which  either  proTe^  or  fron 
which  it  can  be  inferred,  that  the  soil  claimed  b] 
the  resps.  was  originally  within  the  predncts  of  i 
port  or  harbour,  or  that  some  service  or  aid  to  nsTi 
gation  was  rendered  to  the  public  in  respect  of  whick 
the  alleged  grant  was  made ;  bat  nothing  <rf  Ae 
kind  appears,  and  no  such  case  can  be  presomed  or 
inferrcKl  from  the  mere  fact  of  an  immemoritl  pay- 
ment. No  such  case  is  made  by  the  respa,  and  die 
payment  is  demanded  merely  on  the  ground  of  ili 
having  been  immemorially  made  to  the  lords  of  thi 
manor  of  Whitstable  and  their  assigns  in  re^ed 
of  the  ownership  of  the  site — an  ancient  otiIb 
fishery  now  vested  in  the  resets.  Anterior  to  lugH 
Charta,  by  which  such  grants  were  jwohibiiri, 
a  several  fishery  in  an  arm  of  the  sea  or  nii^ 
gable  river  might  have  been  granted  by  the  Cnvi 
to  a  subject.  The  present  fishery  of  the  resps.  nnri 
be  taken  to  have  been  so  granted ;  and  the  gnri 
might  include  a  portion  of  the  soil  for  the  porpoii 
of  the  fisliery.  But  this,  like  every  oth^  grul 
whenever  made,  must  have  been  subject  to  th 
public  right  of  navigation ;  and  I  cannot  suppoi 
that  the  establishment  of  oyster-beds  for  the  privili 
emolument  of  the  proprietors  could  be  regaided  tg 
the  law  as  an  equivalent  to  the  public  for  th 
imposition  of  this  tax  (at  its  conunenoement  M 
inconsiderable)  on  the  right  of  navigation.  Speilt 
ing  with  great  respect  to  tlie  learned  judges  in  tb 
court  below,  it  appears  to  me  that  the  error  of  th 
judgments  consists  in  not  adhering  to  the  dsi 
principle  that  the  grant  by  the  Crown  of  any  psr 
of  the  bed  or  soil  of  this  estuary  below  low-wstt 
mark,  whether  for  a  fishery  or  not,  must  by  tlM 
common  law  have  been  subject  to  the  public  rigb 
of  navigation,  of  which  the  right  to  anchor  is  ii 
essentifd  part ;  that  no  property  can  be  claimed  ii 
the  so!l  except  subject  to  this  overriding  rights  sue 
that  there  is  no  fact  or  drcumstance  to  wairsnt  i 
presumption  that  any  corresponding  benefit  «ii 
given  to  the  public  in  return  for  the  impositioooi 
this  anchorage  due.  It  is  not  suggested  on  eitha 
side  that  any  further  facts  remain  to  be  ascertsined 
and  1  see  no  utiUty,  therefore,  in  directing  s  new 
trial.  I  shall  therefore  humbly  move  your  Lord- 
ships that  the  judgment  of  the  court  bdow  bi 
reversed. 


Lord  Wensleydale. — My  Lords,  from  the  boa 
and  unsatisfactory  manner  in  which  this  case  ha 
been  stated,  I  think  that  your  Lordships  will  find  i 
difiiculty  in  giving  a  satisfactory  opinion  upon  soni 
of  the  questions  proposed  to  be  raised.  Speakio] 
for  myself  1  nmst  say  tliat  I  should  wish  a  furUie 
inquiry  to  take  place,  and  should  theref(»e  btv 
advised  to  direct  a  new  trial  between  the  partiei 
but  having  heard  what  my  noble  and  learned  fri^ 
the  L.  C.  has  said  upon  that  subject,  and  beio 
acquainted  also  in  some  degree  with  the  opinion  ( 
my  noble  and  learned  friend  opposite,  I  do  not  mei 
to  persist  in  that,  although  my  own  notion  is  thi 
it  is  consistent  with  the  statement  made  upon  tl 
record  that  some  real  legal  gpround  might  be  fool 
for  the  establishment  of  the  right  <£  anchong 
and  therefore,  so  far  as  I  am  concerned,  I  won 
rather  that  the  case  should  undergo  further  invesi 
gation.  I  perfectly  agree  that,  from  long  aaw 
ment  of  a  privilege  in  this  case  of  denumding  tl 
paymjenl  oi  «n!iiYiQita%<&  lot  «k  v^sn^d  of  vHm^  jm 
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pttj   be   made  that   it  has  continued   from  time 
immraiorial,  but  where  the  privilege  requires  more 
than  immemorial  enjoyment  in  order  to  be  legal  and 
vilid  some  facts  must  exist  besides  mere  long  enjoj- 
nent;  there  must  be  some  proof  of  these  facts. 
Nov  to  make  a  grant  of  anchorage  in  an  arm  of 
the  sea  where  the  fundus  maris  is  the  property  of  the 
Ottmn,  but  where  every  subject  of  the  Crown  has 
ft  right  to  navigate  and  cast   anchor  when  and 
wbrre  ho   thinks   fit   as    a   necessary    means    of 
Mfe  navigation,  he  cannot  be  deprived  of  that  right 
by  an  usage,  however  long,  unless  there  is  some 
eridence   ci   a   sufficient   consideration,    of  some 
sdnntage  to  the  subject  to  enable  the  Crown  to 
eonfer  upon  a  particular  individual  the  privilege  of 
RoeiTiiig  compensation  from  the  subject,  and  thus 
dqriTing  the  subject  of  his  undoubted  right.    On 
thu  record  it  appcsEirs  to  me  there  is  not  sufficient 
eridenoe  of  any    such   facts.    It   is   much  to  be 
regretted  that  the  great  inconvenience  of  the  tech- 
nialities  of  a  bill  of  exceptions  or  special  verdicts, 
being  now  in  many  cases  done  away  with,  and  a 
•tttement  of  facts  allowed  on  rules  to  show  cause 
instMd,  that  somewhat  more  pains  and  care  should 
not  be  taken  to  state  all  that  is  really  material.    I 
think  that  this   case  is  wanting   in   this  respect. 
Hoe  it  no  proof,  I  think,  except  the  enjoyment  of 
snehonge  for  rather  less  than  ninety  years.    The 
<Sftie  is  extremely  defectively  stated  on  both  sides. 
^^pOQ  the  case,  as  found,  some  matters  arc  very  clear. 
"e  manor  of  Whitstable  existed  before  the  statute 
^(JoiaEmptores,  18  £klw.4,  c.  15,  and  there  was  an 
JJjjmnorial  company  of  oyster  dredgers  there,  who 
■>^  titablished  before  time  of  legal  memory,  and 
b^ni  the  statute  of    Magna  Charta,  an    oyster 
^ffj  on  the  sea-shore  of  Whitstable  within  the 
^Biktt  that  fishery  as  claimed  by  that  company, 
*  **  occupied  by    oysters.    The  dcft.'s  vessel 
*■*  tnchor.     Whether   the    place    in  which    the 
''^  was  cast  tras  actually  within  the  limits  to 
^d»  the   company   were    really   entitled,    and 
*wher  the  anchor  was  cast  because  the  vessel  was 
IB  danger,  or  without  absolute  necessitv,  and  purely 
^antarily,  is  not  stated.    A  claim  for  anchorage 
of  U  had  been  paid  regularly  since  1775  foranchor- 
jl^ within  that  portion  of  the  manor  in  which  the 
^'(  Teasel  had  cast  anchor,  and  that  was  claimed  to 
^.  taken  as  a  customary  payment  for  the  use  of  the 
^  In  1791  the  manor  of  Whitstable  and  the  fishery 
y  Whitstable.  being  a  royalty  of  fishery  or  oyster 
jjNging  within  the  said  manor,  were  conveyed  to 
r^lvard  Foord  and  James  Smith  in  equal  moieties, 
^  tenants  in  common  in  fee.    By  deeds  of  24th 
**i  25th  Oct.  1 792  (between  whom  does  not  appear), 
the  manor  was  declared  to  be  the  property  of  Foord, 
^ith  and  Salisbury ;  and  the  rights  of  the  lord  of 
^jie  numor  in  the  fishery  and  the  ground  and  soil 
^^^feot  from  the  land  boundaries  of  the  fishery,  and 
the  customary  payments  usually  made  to  the  lords 
^  the  manor,  for  or  on  account  of  the  anchorage  of 
*^y  ahip   or  the  landing  of  any  goods,  and  also 
^itcks  of  the  sea,  were  declared  to  be  the  property 
^if  Thomas  Foord,  his  heirs  and  assigns.    And  the 
release  contains  a  clause  that  the  south-east  and 
^th-west  sides  of  the  sea  beach  at  Whitstable,  as 
th<*  same  is  or  shall  be  thrown  up  by  the  sea,  shall 
h  taken  to  be  the  boundary  between  the  lands  of 
foonL  Smith  and  Salisbury,  and  their  heirs,  and 
those  of  Foord  and  his  heirs  ;  and  from  thence  into 
the  sea  as  far  as  his  fishery  extends,  whether  the 
lame  he  more  or  less  than  the  quantity  of  land  then 
belonging  to  the  fishery.    On  the  3()th  April  1793, 
an  Act  of  Parliament  passed  for  incorporating  the 
Company  of  Free  Fishers  and  Dredgers ;  and  on  the 
4th  mod  6th  June  1793,  Foord  conveyed  the  royalty 
oi  fialusry  and  fishing  oysters,    and   the  dues  of 
aachofage  and  loading,  to  the  Company  of  Free 
FiakfltB  and  Dndgen.    The  sepantioti  of  what  has 


been  termed  the  terrestrial  parts  of  the  manor  from 
the  fishery  has  been  very  properly  held  to  be  imma- 
terial by   the   judges  of    both    courts.    Evidence 
was    then    given    of    a   charter    of    Edward  IV., 
exempting  the  inhabitants  of  the  Cinque  Ports  from 
terrage,  and  that  the  deft,  was  an  inhabitant.    But 
it  is  wholly  unnecessary  to  trouble  ourselves  with 
the  question  whether  anchorage  was  included  in 
the  word  terrage  or  not ;  for  the  lord  of  the  manor 
of  Whitstable's  title  dated  for  a  period  long  before 
the  reign  of  Edward  IV.,  and  the  charter  of  Ed- 
ward IV.  could  confer  no  exemptions.    There  is  no 
difficulty  also  in  saying  that  the  jury  would  be  per- 
fectly right  in  presuming  that  the  payments  which 
had  been  made  ever  since  1775  were  made  from 
beyond  time  of  legal  memory  to  the  lord  of  the 
manor  of  Whitstable ;   though  that  question  does 
not  appear  to  have  been  regularly  put  to  them. 
Again,  it  might  be  properly  presumed  that  the 
oyster  fishery  was  granted  to  the  lord  of  the  manor. 
Again,  it  is  hardly  necessary  to  discuss  the  question 
whether  the  vessel,  on  the  occasion  that  she  cast 
anchor,  was  in  peril  or  not,  or  the  casting  of  anchor 
was,  in  a  sense,  voluntary.    If  the  company  have  a 
right  to  anchorage  in  any  case  I  should  think  they 
had  it  in  all  cases.    But  the  principal  difficulty  I 
feel  is,  that  the  right  to  the  soil  of  the  fundus  maris 
within  three  miles  below  low-water  mark  and  to  the 
fishery  in  it,  though  granted  before  Magna  Charta, 
is  undoubtedly  subject  to  the  rights  of  all  subjects 
to  pass  in  their  vessels  in  the  ordmary  and  usual 
course  of  navigation  and  to  take  the  ground  there, 
or  to  anchor  there  at  their  pleasure,  free  from  toll, 
unless  the  toil  is  imposed  in  respect  of  some  other 
advaiiXage  conferred  upon  them,  or  at  least  on  the 
public.    Subjects  may  have  that  advantage  where 
they  anchor  in  a  port,  in  respect  of  the  owner  of  the 
port  being  obliged  to  maintain  it  and  keep  it  suffi- 
ciently repaired  and  ready  for  the  reception  of  ships, 
and  it  may  be  that  the  Company  of  Dredgers  may 
have  had  the  anchorage  assigned  to  them,  beyond 
the  time  of  memory,   by  the  owners  of  the  port, 
who  may  have  had  the  rights  of  anchorage  imme- 
morially  by  virtue  of  the  rights  of  the  port.    But 
the  case  supplies  no  materials  to  enable  us  to  come 
to  that  conclusion.    We  are  told  nothing  about  the 
port,  its  position,  or  the  obligation  of  the  owners. 
It  would  be  our  duty,  if  the  case  admitted  of  it,  to 
find  a  legal  origin  for  a  right  so  long  enjoyed.    It 
might  also  be  due  by  right  as  a  compensation  for  the 
injury,  by  anchoring  within  the  limits  of  the  oyster 
fishery,  to  the  breed  of  oysters.    The  grunt  of  an 
oyster  fishery  beyond  the  tine  of  legal  memory 
which  would  require  some  expense  and  trouble  to 
establish  and  keep  up,  would.  1  am  strongly  inclined 
to  think,  justify  the  imposition  of  such  toll  within 
the  limits  where  oysters  are  placed  to  breed.    Colt> 
man,  J.,  a   very  able  judge,   in  the  case  of  the 
Mayor  of  Colchester  v.  Brooke^  7  Ad.  &  Ell.  355,  held 
that  the  party  might  be  liable  by  ancient  custom  to 
pay  to  the  lord  of  the  manor  a  reasonable  payment, 
as  the  owner  of  a  soil  where  there  were  oyster  beds, 
for  grounding  on  the  soil.    But  whether  the  place 
where  the  anchor  was  cast  in  this  case  was  within 
the  true  boundaries  of  the  immemorial  oyster  beds 
does  not  appear  to  be  distinctly  stated  in  the  case ; 
ur  whether  the  particular  place  where  the  anchor 
was  laid  was  near  an  oyster  bed  or  anchorage  there, 
did  then,  or  could  at  any  time,  prejudice  the  actual 
fishery,  or  its  extension,  does  not  appear.    It  might 
be  perfectly  innocuous.    For  these  reasons  I  think' 
that  the  pits,  are  not  entitled  to  succeed.    If  my 
noble  and  learned  friends  agreed  to  it  I  should  prefer 
that  there  should  be  a  new  trial ;  but  1  do  not  wish 
to  persist  in  that  against  their  opinion. 

Lord  Cuim;jiotoki>.— ^\^  \iOT^%,  ^'ai    ^Tv^\s2v\iCk 
question  iulended  to  Yifc  x«i"att\\s«x^^«ciS>^A\»*^^«^ 
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in  this  appeal  is,  whether  the  resps.,  the  Company 
of  Free  Mshers  and  Dredgers  of  Whits  table,  who 
are  owners  of  a  fishery  for  the  growth  and  improve- 
ment of  oysters  within  the  limits  of  the  manor  of 
Whitstable,  are  entitled  to  demand  from  the  app. 
a  payment  for   anchoring   his   vessel  witldn  the 
manor ;  their  title  to  demand  such  payment  being 
derived  from  the  lord  of  the  manor,  whose  prede- 
cessors have   from  time   immemorial   received    a 
eastomary  payment  "  for  and  on  account  of  the 
anchorage  of  any  ship  or  vessel  within  the  said 
manor.**    The  special  case  upon  which  the  judgment 
of  the  Court  of  Ex.  Ch.  was  given  is  very  loosely 
and  imperfectly  drawn,  and  omits  many  facts  which 
are  necessary  to  raise  with  proper  precision  the  point 
to  be  decided.    For  instance,  it  is  not  stated  whether 
the  claim   for   anchorage  applies    to   all   vessels, 
whether  anchoring  within  the  manor  without  any 
actual  necessity,  or  driven  to  do  so  by  stress  of 
weather  or  by  the  exigencies  of  navigation.    Again, 
it  is  said  that  the  app.'8  vessel  was  anchored  upon  a 
part  of  the  land  **  chimed  by  the  company,"  and  that 
their  claim  was  for  anchoring  on  the  soil  alleged  to 
be  theirs,  not  stating  that  it  actually  was  theirs. 
And  instead  of  claiming  the  anchorage  due,  as  a 
payment  made  from  time  immemorial,  it  is  only 
alleged  that  "  the  pits,  gave  evidence  to  prove,  and 
the  jury  found,  that  from  1775  continually,  down 
to  the  present  time,  they,  and  those  under  whom 
they  derived  title,  had  from  time  to  time  claimed  as 
of  right  to  take,  and  had  taken,  the  sum  of  Is.  from 
vessels  casting  anchor  within  that  portion  of  the 
manor  on  which  the  deft/s  vessel  h^  cast  anchor, 
and  that  they  claimed  to  take  it  as  a  customary 
payment  for  such  use  of  the  soil."      The   learned 
counsel   on   both   sides   expressed   their  desire  to 
have  the  important  question,  whether,  under  the 
circumstances  of  the  case,  the  anchorage  due  could 
have  a  lawful  origin,  decided  by  the  House ;  and  for 
this  purpose  it  was  admitted  on  the  part  of  the  app. 
that  the  payment  for  anchorage  hod  been  received 
by  the  lords  of  the  manor  of  Whitstable  without 
interruption  from  time  immemorial,  and  that  his 
vessel  cast  anchor  upon  the  soil  of  the  company 
within  the  limits  of  their  oyster  fishery,  and  that 
there  was  no  particular  necessity  for  her  coming  to 
an  anchor  there.    It  may  be  observed,  that  if  the 
payment  can  legally  be  claimed  in  respect  of  the 
soil,  there  is  the  more  reason  why  it  should  be  paid 
by  those  who  are  driven  by  necessity  or  led  by  their 
own  convenience  to  anchor  upon  it,  because  they  are 
the  persons  who  really  derive  benefit  from  it.    In 
eonsidering  the  question,  it  is  necessary  to  bear  in 
mind  that  it  applies  exclusively  to  the  claim  of  a 
toll  or  due  for  anchorage  on  the  high  seas,  and  not 
in  any  port  or  haven.    I  mention  this  in  the  outset, 
because  Mr.  Lush,  towards  the  close  of   his  argu- 
ment, contended  that  the  toll  might  be  regarded  as 
being  claimed  in  respect  of  a  port,  Whitstable  being 
a  limb  of  Faversham,  one  of  the  Cinque  Ports.    The 
claim  had  never  been  put  upon  this  ground  in  all 
tlie  former  discussions  in  the  courts  below,  and  it 
is    clearly  insufficient  to  sustain    it.     Mr.  Lush 
admitted  that  the  resps.  were  not  the  owners  of  the 
port,  biit  suggested  the  possibility  of  the  lords  of 
the  manor  having  obtained  the  port  by  devolution 
from  the  original  owner.    There  is  no  ground  what- 
ervr  for  this  presumption,  and  even  if  there  were, 
the  anchorage  due  is  claimed,  not  in  respect  of  the 
ownership  of  a  port,  but  as  a  payment  *'of  right 
made  to  the  lord  of  the  manor."    llie  claim,  too,  is 
iDode  solely  in  his  character  of  lord,  and  not  as  the 
owner  of  a  fishery,  so  that  no  question  of  competi- 
tion between  the  right  of  passage  of  the  public  in  the 
highway  of  the  sea  and  the  right  of  an  individual  to 
have  a  several  fishery  there  can  possibly  arise.    The 
^utstJon  is   thus  simply  raised,   whether,  at  any 
ftpiod  i^f  iho  hist  ny   of  this  country,  the  Crown 


could  have  imposed  upon  the  rabjecte  a  toU  fc 
anchoring  their  vessels  upon  the  high  mm  wifli 
the  limits  to  which  its  right  to  the  toll  of  the  M 
shore  extends,  without  mny  other  oomidesttia 
moving  from  the  Crown  but  the  penniMlcn  to  m 
the  soil  for  this  purpose.  The  case  of  the  ic^i 
is  very  shortly  and  distinctly  stated  bj  Edit,  C  J 
in  his  judgment  in  this  case.  He  eays :  ^  The  Mill 
the  sea-shore  to  the  extent  of  three  milee  from  tk 
beach  is  vested  in  the  Crown,  and  Xam  not  awnti 
any  rule  of  law  which  prevents  the  Crown  Ira 
granting  to  a  subject  that  which  if  veeled  hi  itKU 
If  the  Crown  did  grant  the  soil  of  the  ahorehi  qaa 
tion,  it  may  well  be  that  the  right  of  taking  a 
anchorage  toll  of  one  shilling  was  granted  witk  it' 
With  great  respect  for  the  learned  Chief  Jostiec^ '. 
do  not  think  it  can  be  assumed  as  an  nnqneetioosM 
prtiposition  of  law  that,  as  between  the  Crown  m 
its  subjects,  the  sea-shore  to  the  extent  mentJonedi 
the  property  of  the  Crown  in  such  an  abeolotescH 
as  that  a  toll  may  be  imposed  upon  a  snhject  for  tb 
use  of  it  in  the  regular  course  of  navigation.  Ii 
statmg  the  right  of  the  Crown  in  the  sea-shon^tb 
text  writers  invariably  confine  it  to  the  soil  betvsa 
high  and  low  water  mark.  The  three  miles  Hoi 
depends  upon  a  rule  of  international  law  by  wbid 
every  independent  state  is  considered  to  have  ten 
torial  property  and  jurisdiction  in  the  seas  wbSi 
wash  their  coast  within  the  assumed  distance  of 
cannon-shot  from  the  shore.  Whatever  power  tb 
may  impart  with  respect  to  foreigners,  it  mar  wc 
be*  questioned  whether  the  Crown's  ownersbip  i 
the  soil  of  the  sea  to  this  large  extent  is  of  siieb 
character  as  of  itself  to  be  the  foundation  of  a  rifk 
to  compel  the  subjects  of  this  country  to  pi^  a  to 
for  the  use  of  it  in  the  ordinary  course  of  navigatioi 
In  the  case  of  the  Mayor  of  Chichester  v.  Brooke  Lot 
Denman,  in  delivering  the  judgment  of  the  coar 
said :  **The  right  of  soil  in  arms  of  the  sea  SB 
public  navigable  rivers  which  thd  Crown  has,  imb 
pendently  of  any  ownership  in  the  adjoining  Landi 
must  in  all  cases  be  considered  as  subject  to  tb 
public  right  of  passage,  however  acquired,  andju^ 
grantee  of  the  Crown  must  of  course  take  sabjcc 
to  such  right."  Now,  if  the  public  possess  this  psa 
mount  right  of  passage,  it  seems  to  be  rather  inooi 
sistent  with  such  right  that  they  should  be  compeUe 
to  make  any  pa^-ment,  however  small,  for  the  libert, 
to  exercise'  it.  And  the  resps.  must  be  driven  t 
contend,  either  that  the  right  in  its  origin  was  no 
an  absolute  one,  but  that  the  Crown  might  peradti 
only  under  certain  conditions,  or  that  the  right  t 
navigate  does  not  include  in  it  the  power  to  snebo 
at  pleasure.  We  were  properly  told  in  argument  ths 
in  considering  the  question  we  ought  not  to  ooofia 
our  view  to  the  present  time,  but  should  look  to  tb 
early  period  of  our  history,  when  the  powers  of  th 
Crown  were  nmch  more  ample  and  unfettered  thai 
they  have  since  been.  But  I  have  searched  in  vsi 
amongst  the  earlier  authorities  to  find  any  clear  id 
distinct  proof  of  the  Crown  ever  having  daime 
such  a  toil  as  that  in  question,  without  giving  son 
benefit  to  the  subject  as  a  consideration  for  i 
Indeed  it  was  admitted  in  the  argument  for  tb 
resps.  that  some  consideration  for  the  right  to  tsk 
anchorage  dues  was  necessary  to  be  shown;  but 
was  said  that  the  mere  use  of  the  soil  of  the  Cnm 
by  casting  an  anchor  upon  it  was  a  sufficient  ooDi 
deration.  None  of  the  authorities  referred  to,  hoi 
ever,  support  so  wide  a  proposition.  As  far  as  I  ci 
discover,  a  payment  for  anchorage  has  always  bet 
claimed  in  respect  of  a  port  or  harbooc,  the  creats 
or  erection  of  which  is  for  the  common  benefit 
navigation,  and  constitutes  in  itself  a  sufficient  co 
sideration.  Lord  Hale,  in  enumerating  the  duti 
which  arise  from  the  jus  dominii  or  franchise  of  a  po 
meut\ows>  "  Auchorage,  as  a  prestation  or  toU  1 
ev^T^   atvcXvQit  cs^  >()in»:t%C^    V!^  Vofc^xbRU   bfar 
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H0BB8  t;.  Hennino. 
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^  74.^  It  was  said  bj  the  counsel  for  the  resps., 
^nt  It  ^ypears  from  Uie  same  high  authority  that 
tall  mig:ht  be  taken  for  anchorage  in  a  haven.  This 
l>  tme,  but  apparently  only  where  the  haven  is 
vUiin  the  limits  of  the  franchise  of  a  port.  Hale 
tooibes  **  a  haven  "  to  be  a  place  of  a  large  receipt 
Md  safe  riding  of  ships,  so  situate  and  secured  by 
te  land  circnmjaoent  that  the  vessels  thereby  ride 
ad  anchor  safely,  and  are  protected  by  the  adjacent 
kad  from  dangerous  and  violent  winds:  (p.  46.) 
Bit  he  afterwaids  uses  the  word  to  denote  a  portion 
rf  tbe  port  itself,  as  in  p.  54,  where  he  says,  "  In 
tiM  ooDsid^ation  of  a  port  there  are  these  two 
ttmgs  involved,  viz.,  first  the  consideration  of  the 
iMrat  of  the  soil  both  of  the  shore  or  town,  which 
k  the  caput  port^  and  of  the  soil  of  the  haven 
ilnlf  wherein  the  ships  do  ride  and  apply."  And 
llMk  the  ownership  of  the  soil  of  a  haven,  unless  it 
k  within  a  port,  will  not  entitle  the  owner  to  take 
;^   odionge  dues  for  the  use  of  it,  is  laid  down  in 

C 78, in  these  terms:  ''The  ownership  or  property 
where  the  King  or  common  person,  by  charter  or 
pesuiplion,  is  th«  owner  of  the  soil  of  a  creek  or 
:    lifea  where  ships  may  safely  arrive  and  come  to 
f    Ihe  ihore.    This  interest  of  propriety  may,  as  hath 
\    tan  ihown,  belong  to  a  subject.     But  he  hath 
Bot  thereby  the  franchise  of   a  port,  neither  can 
ta  10  use  or  employ  it,  unless  he  hath  had  that 
)     Hkert^  time  out  of  mind,  or  the  King*8  charter." 
\     Asd  after  stating    that    the   owner   may   bring 
tahb  own  goods  not  customable,  &c.,  he  adds, 
*Wt  he  may    not    use    it    as    a   public    port, 
Mr  tike  toll  or  anchorage  there."     Williams,  J. 
Wn  this  passage  in  delivering  his  judgment  in  the 
v>  Pi,  and    says   that  '*  it  clearly  assumes  that 
^te  owner  had  a  Royal  grant  he    might  take 
•i«ige."     I  do  i.ot,  however,  understand  this 
^^uk^  Hale's  meaning.    It  appears  to  me  that 
veoDect  interpretation  of  his  language  is,  that 
^^tet  the  King's  grant  or  charter  a  subject  can- 
■J*  htTe  the  ^anchise  of   a  port,    and  without 
*^  a  port  he  cannot  take  toll  or  anchorage, 
*|^  are  dues  arising  from  and  pertinent  to  it. 
^  coansel   for  the  resps.  in  their  argument  in 
support  of  their  claim  insisted  strongly  upon  the 
voQr  presented  by  the  public  fishing  in  the  sea, 
^''^^vrimA  facU,  all  subjects  of  the  realm  possess, 
•jj^oi  which    they   might   formerly   have  been 
*!*iTed  by  a  grant  from  the  Crown  to  an  individual 
2*0  exclusive  right  of  fishing.    But,  in  the  first 
{jllioe,  itdoes  not  appear  that  such  a  right  of  several 
*wy  was  ever  granted  in  what  may  be  called  the 
^^•ea.    Lord  Hale  states  that  *'the  King  may 
f^  fishing  within  a  creek  of  the  sea,  or  in  some 
JHI^ciQct,  that  hath  known  bounds,  though  within 
7^  main  sea"  (p.  17) ;  and,  again,  that  '*a  sub- 
^  may    by   prescription  have  the  interest   of 
*^g  in  an  arm  of  the  sea,  in  a  creek  or  part  of 
78  aea,  or  in  a  certain  precinct  or  extent  lying 
^Hhin   the  sea"  Tp.  18\     But  even  if  sudi  a 
Snmt  could  have  been  lawfully   made  so  as  to 
^tend  beyond  these  defined  limits,  yet  the  right 
^  several  fishery  appears  to   have    been  always 
'Qbservient    to    the   right    of     navigation ;    and 
the  King    could    not    enable    the    owner    of    a 
tibery   to    do    anything    which,    though    within 
the   competency  of   an   exclusive  owner,  was   an 
obttmction  to  the  passage  of  ships  upon  the  seas. 
Iq  the  Jfit^or  of  Colchester  v.   Brooke,  Coltman,  J. 
loggested  that  although  parties  who  wish  to  go  up  a 
navigable  river  are  not  obliged  to  wait  for  a  parti- 
cular time  of  the  tide,  yet  it  might  be  law  that  if 
they  take  the  ground  they  may  be  liable  to  make  a 
reasonable  payment  to  the  owner  of  the  soil.    This 
tpfaiioa  is  not  stated  with  any  positiveness ;  but  yet 
It  may  be  correct  as  applicable  to  a  navigable  river, 
liecause  the  owner  of  the  soil  may  have  given  con- 
ikkfmtioo  tor  the  payment  by  rendering  the  river 


navigable.  The  necessity  of  discovering  a  quid  pro 
quo  for  the  claim  in  this  case  has  driven  the  resps.  to 
contend  that  the  establishment  of  the  oyster  fishery 
belonging  to  the  resps.,  being  for  the  public  benefit, 
might  be  considered  to  be  a  sufficient  consideration 
for  the  imposition  of  the  toll  upon  anchorage.  It  is 
difficult  to  understand  how  a  benefit  wholly  uncon«> 
nected  with  navigation,  and  extending  to  the  public 
generally,  can  be  made  the  legal  foundation  for  a 
local  payment  from  vessels  anchoring  within  a  par- 
ticular district.  There  is  no  reason  why,  if  good  to 
this  extent,  it  should  not  be  sufficient  for  a  similar 
charge  for  all  vessels  casting  anchor  upon  the  soil 
of  the  Crown  in  any  other  part  of  the  seas  roimd 
this  island.  I  have,  therefore,  arrived  at  the  con- 
clusion that  the  undoubted  right  of  the  public 
freely  to  navigate  the  highway  of  the  sea  cannot  bo 
restricted  by  the  imposition  of  any  payment  what- 
ever, unless  some  good  consideration  can  be  shown 
for  it;  and  the  resps.  have  failed  to  establish 
any  other  ground  of  title  in  the  lords  of  the 
manor  to  the  anchorage  due  than  the  mere  use  of 
their  soil.  This  I  consider  to  be  wholly  insufficient 
to  justify  the  demand  in  question,  unless  it  can  be 
held  that  the  right  of  navigation  does  not  include 
the  right  of  anchoring,  which  can  hardly  be  seriously 
contended.  I  admit  that  every  intendment  ought 
to  be  made  in  favour  of  a  payment  which  has  been 
uninterruptedly  received  time  out  of  mind,  supposing 
it  presumably  capable  of  a  lawful  origin  ;  but,  not 
being  able  to  discover  any  ground  upon  which  this 
claim  of  an  anchorage  due  could  have  had  a  legal 
commencement,  the  case  of  the  Mcufor,  ^t.  of 
Nottingham  v.  Lantbert,  ip  Willes,  is  an  authority 
for  showing  that  no  length  of  prescription  can  give 
it  validity.  I  think  the  facts  sufficiently  admitted 
to  render  a  new  trial  unnecessary.  I  am  therefore 
of  opinion  that  the  judgments  of  the  Ex.  Ch.  and 
of  the  Court  of  C.  P.  ought  to  be  reversed,  and 
judgment  to  be  entered  for  the  deft. 

Judgment  reversed, 

App.'s  attorneys,  Mercer  and  Mercer,  for  Josiah 
Towncj  Margate. 

Resps.'   attorneys.    Nether  sok   and    SpeechJyy  for 
S,  and  E,  Plummer,  Canterbury. 


COURT  OF  COMMON  PLEAS. 

Beported  by  W.  Matd  and  Lumlkt  Sicmi,  Esqni.. 
Barrlsten-at-Law. 

Nov,  16,  1864,  and  Jan,  30,  1865. 

HoBBs  V.  Hbnniko. 

Marine  insurance — Conceahnent  of  material  fact — Con' 
traband  of  war — Neutral  ship-judgment  of  foreign 
prize  court — Grounds  of  condemnation — Estoppel 

To  a  declaration  against  an  undertoriter  on  a  policy  of 
insurance  on  goods  on  hoard  ship  from  tendon  to 
Matamoras,  with  leave  to  call  at  any  intermediate 
portf  alleging  a  loss  by  one  of  the  perils  insured 
against,  the  deft,  pleaded  that  the  goods  were  con- 
traband of  war,  shipped  by  the  pit,  for  the  purpose 
of  being  imported  into  a  port  in  a  State  in  North 
America  engaged  in  hostilities  with  the  United  States 
of  America,  and  were  liable  to  be  seized  by  the  cruisers 
of  the  United  States^  and  that  the  ship  mentioned  iti 
the  policy  was  carrying  goods  and  papers  which  ren- 
dered her  liable  to  be  seized  by  such  cruisers^  and  that 
the  ship  and  aoods  were  seized  accordingly^  which  was 
the  loss  complained  of  The  plea  further  averred  that 
the  deft,  at  the  time  of  making  the  said  insurance  was 
ignorant  of  the  said  circumstances: 

Held,  that  the  plea  was  a  bad  p^  because  it  voos  cmr 
ststent  with  it  that  the  goods  >ctT%  bwsig  w«a  frwK 
■     neutral  port  to  a  hvAxk^  pwt  ia  a  '•wi.Vf^A  «vv^O 


c.  p.] 

ihtrtfort  tcera  not  liable  Id  wiiure .-  litcaiue  At  pit,  i 
woM  HOl  MAomn  lo  be  rt^XMnl/ltforlhe  ihip'apaptrt  or  ' 
llt£  character  of  lay  gooda  btnideM  hU  avn  ;  anti  be- 
cauMe  the  carrying  oj'  tAe  papers  did  not  aiont  worL 
ajbr/eilure,  but  mu  unli/  evidmct/ivm  ahich  a  caute 
vj/orjeiturt  might  be  injared: 
HMtftcrthrr,  thai  lAe  alUaalion  of  the  dejt.'i  igxoranct 
of  Oie  facte  tlated  in   U«  i^ta  did  not  maici  the  pka 

7'he  itHleitct  of  a  prize  eoart  condaming  a  veiad  is  mt  ' 
condueive  ui  to  any  tnalter  of  fact  rhicA  mai  the 
ground  of  amdannation,  tmlees  that  matter  of  fuel  i> 
clearh/  and  certainly  ttaitd  in  the  judgmtM  at  a 
gnxtnd  of  condemnalim : 
Udd,  oImo  (pff  &fc,  a  J.  and  BhUm,  /.>  that  although 
the  Jindi/ig  of  a  matter  of  fact  in  the  judgment  of  a 
jirixe  eourt  mag,  when  addnad  in  ecideace,  be  con- 
clmive  evidence  of  lie  fact  to  found,  it  caitaot  be 
pleaded  os  a*  etioppel. 

The  dedaniCioa  wu  on  «.  valued  policy  of  inaur- 
anc«  on  goods  ahippeil  on  boanj  tbe  Ptterhoff,  from 
l^ndon  to  Mataaiorai,  with  leare  to  call  at  inter- 
mediate porta,  uoderirritten  by  the  deft.  The  policy 
waa  in  the  ordinary  form,  and  waJ  set  out  in  the 
livclaration,  which  alleged  that  the  gooda  were 
shipped  by  the  plU.,  ur  J.  Wetherall  and  Co.  on 
Iheir  behalf,  and  that  they,  or  one  of  th^m,  was 
iiitercated  in  the  fjfoodi  to  the  amount  insured  at 
the  time  of  the  loss ;  that  the  ship  aniled  on  tbe 
voyage,  and  during  tbe  voyage  and  the  continuance 
of  the  risk,  the  goods  were,  by  the  perils  inaured 
againat.  wholly  loit. 
Third  plea : 

TbKt  Iba  uM  (hip,  wllb  Iba  Hid  gooda  on  board  thsraol 
ilwlinikio  alltgad, 
Sevcuth  plcn : 


Ilia  pulL^TV  meutloDtKl  wbh.  dudnK  U»  codUduuic4  <if  Ib^  rla 
■sd  at   inflUmftof  Ihe  lum,  carTf  tog  KUOdit  mtid  pnpemwh]< 


MABITME  LAW  CASES. 

UOBBB   V.   HkKHUICI. 


vUh  Itaa  Uuilsd  Statu  of  I 
fooda.  wbUa  pmtxe^SnE  ot 

Demurrer  to  Uie  eerenth  and  ei^tfa  piM 
Fint  rejoinder  lo  ao  much  of  tbe  flnrt  r 
a*  related  to  the  third  plea : 
Tba  deft,  ujh  Uiai  [be  pIL  ongbt  not  10  be  admli 

-HAja  ihaL  bcf on  kctiua  broogbt  the  lald  ship  and  i 

.luring  buiUllUea  Imiwhu  Ihs  Unllnd  StaKa  of  Ai 

I  Lie  Coofederabi  Slalai,  iriud  and  curlad  Into  Mi 

,>lgbtfa  plu  nwnUofMdi  i 

Lad.  and  lucb  adjadlcatii 

i.od  Ibal  bsTom  a>:Uun  biongbt  all 

i.indlng  on  Dis  pit,  and  lo  entitle  ttaa  deft  io  nJQt 
iin  anettappel  to  the  pll-'iiaJd  nplleathn  id  Ae  i 
|hliw;  and  that  (bo  said  Jndgmaut  was  a^wffhif^ 

Third  rejoinder   to  the  aecood  leplicati 


nada.  ailn  that  nlaai 
tit  all  thinj*  bad  nupa 
f  to  maka  Ifae  sail'* 


enCh  plea 


kt  tbe  plL  ought  not  lo  li 
□  bruogbt,  the  nld  ih^  ai 


ompetem  jurlKlictlon 
nowingly  on  ths  id 

naponat^on  at  aea.  u 


I ;  and  that  Ihe  il 


wnn  wboll;  ignorant. 

Eighth  plea : 

Thai  betore  aethHi  bronghi  ib«  aild 
th<i  OHiIe< 


He  aakd  ablp  witb 
De  other  port  or 


and  adjudged  bytbeaaldcount 
on  In  tbai  Eeturt  that  the  said  i 
KHOndemnatlonaadrorfellnre.-- 
ie  Aaou  ahonid  be  oondemned  and  forfeiled  acGOidiiigly. 


aplainad  or.     And  the  < 


d  happenr 
aald  jndgT 


etL  iHB  thai 


vu  abeoloiely  fioal  and  conclmiTe.  mIi«  slUI  In  full 

and  atrest.  not  mveraed,  anonJUid.  or  olhorwiBe  racated. 

Fii^t  replication  iaaae  on  the  plea*. 

Second  replication  to  the  seventh  plea: 

Tbtl  the  Toyaga  in  the  declaralion  aoJ  m  the  pollcT  ( 

•ancm  menUoned  was  a  lojage  lo  a  otrtaln  pun  In  Mi 

t^  wfk  lo  JfattnHtfaa  and  not  a  Tojage  to  au;  port  tai  I 

WMrftnattBttalaaaariattan  or  doit  atgafadliikgat 


Ttmplf.,  Q.C.  {Hannen  with  him)  waa  I 
— Ak  to  the  seventh  plea,  his  argument  i 
which  was  adopted  in  the  judgment  of  I 
lie  cited  1  Arnould's  Marine  Ini.  Xfifi 
As  to  the  eighth  plea  he  contended  that, 
the  judgment  of  a  prise  court  is  conciuti 
I  fact  upon  which  condemnation  proceeded, 
I  aa  unless  that  fact  is  distinctly  staled  in 
metic ;  and  that  the  judgment  of  the  Unit 
I  Frize  Court  had  nut  in  terms  decided  ttu 
I  was  not  bound  for  Matamoras: 
I  Paigltith  v.  fiodgtoa,  7  Bing.  496; 

I  Fisher  v.  Ogle,  L  Uamp.  418 ; 

Bemardi  v.  Mottaix,  2  Doug.  675: 
Calerrl  v.  BouiH  7  T.  R  523 ; 
Po'lardy.  Be!J,ST.R.  iSi: 
Satoacd  v.  Woodmatt,  3  Doug.  3*5 ; 
Dadutt  of  Kingston  s  case,  3  Smiiha  h.  i 


Oivdlv.  Vigw,  15  Eaat,  71 
Bdl  Y.  Bromfrld,  Ifi  East,  864 ; 
SiBet  V.  Lacs,  »  Taunl.  285. 

/.hi/..  Q.  C.  (Sir  G.  Jlonynaa  with  hiu 
ief t.,  as  to  the  seventh  plea,  referred  to 
Whaaton'a  tntematioDal  Law,  737,  80^  : 
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7%e  CfaaS^  and  Coke  Company  v.  Turner,  5  Biag. 
N.  C.  666;  and  in  Ex.  Ch.  6  Bing.  N.  C.  324;         • 
Lightfoot  T   Tmmt,  1  B.  ft  P.  551 ; 
Ldm^Um  r.Hvgk»,  1  M.  &  S.  593; 
Wofmett  y,Heed,  5  T.&  599. 
J  to  the  eighth  plea : 

Tke  /VomUm,  8  Rob.  Adm.  Rep.  217 ; 
Loddan  v.  Hmdenon,  3  B.  &  P.  499;  2  Smith's  L.  C. 
(5th  ed.)  692. 

Jos.  SO. — Eblb,  C.  J.  delivered  the  judgment  of 
the  ooort — ^The  declaration  is  .on  a  policy  of  insur- 
iBce  on  goods  from  Matamoras  in  the  usual  form, 
and  alleges  a  loss  in  the  course  of  that  voyage  by  a 
|vil  insured  against.  The  seventh  plea  alleges  that 
tbe  goods  were  contraband  of  war,  and  were  shipped 
bj  the  pit.  for  the  purpose  of  being  sent  to,  and  im- 
ported into  a  port  in  a  state  engaged  in  hostilities 
vith  the  United  States,  and  were  liable  to  be  seized 
bj  the  cruisers  of  the  United  States  as  contraband 
of  var,  and  that  the  sliip  was  carrying  goods  and 
pipers  which  rendered  her  liable  to  be  seized  by 
tnch  cruisers ;  and  that  the  ship  and  goods  were 
Mixed  accordingly,  which  is  the  loss  complained  of : 
of  all  which  the  deft.,  at  the  time  of  subscribing  the 
gJlicy,  was  wholly  ignorant.    The  demurrer  to  this 
pUa  laiies  the  question,  whether  the  facts  alleged 
«how  a  defence,  and  our  answer  is  in  the  negative. 
The  plea  was  probably  intended  to  be  a  defence,  on 
tbe  gnmnd  of  the  concealment  by  the  pit.  of  mate- 
rial facts,  but  we  do  not  find  sufficient  averments  to 
«tablish  that  defence,  as  we  read  the  plea.  We  take 
rt  to  be  consistent  therewith,  that  the  goods  of  the 
I*  were  sent  from  a  neutral  jwrt  to  a  neutral  port 
■» neutral  ship.    The  allegation  in  the  declaration 
!*ithe  goods  were  sent  from  London  to  Matamoras 
"iisMtted  by  the  plea,   and  although  we  cannot 
■JJft  judicially   the  situation  of   Matamoras,  so 
j«fcan  the  deft,  rely  on  its  proximity  to  the 
federate  States,  or  make  any  unfavourable  in- 
**oce  therefrom  against   the  pit.    If  the  goods 
•*w  in  the  course  of  transport  from  a  neutral  port 
^  *  neutral    port,    the   better   opinion    (see    the 
JMJorities  collected    in    Orlolan's    Diplomatic    de 
■Jj^er,  vol.   2,   p.    181)   seems    to   b<,    that   war 
*«^  not   give  a  belligerent  any    right  to    seize 
^  ou  account  of    their  quality.     The   allega- 
"•■^  'hat  the    goods  were    shipped   for   the   pur- 
jjj*^  of   being   sent    to     an    enemy's    port    is    an 
**^ation  of  a  mental  process  only.    We  are  not  to 
■■**une  therefrom  either  that  the  pit.  had  made  any 
?J*^t  or  provided  any  means  for  the  further 
^J^mission  of  the  goods  into  the  enemy's  state,  or 
^^  the  shipment   to  Matamoras  was  an   unreal 
pretence.    If  the  goods  were  in  a  course  of  trans- 
^ion,  not  to  MatauLoras,  but  to  an  enemy's  port, 
^  voyage  would  not  be  covered  by  the  policy,  and 
2**  defence  is  raised  in  direct  terms  by  the  third 
?**•     Here    the    allegation    does    not    deny    the 
'«stination  to  the  neutral  port  to  which  the  in- 
.'^''^ce  relates,  but  introduces  a  purpose  existing 
U  Jbe  mind  of  the  assured,  after  the  termination 
Jf  the  voyage  insured  for,  as  to  the  ulterior  disposi- 
Jjonofthe  cargo  and  ship.     It   is  consistent  with 
^'purpose,  as  here  alleged,  that  the  pit.  made  the 
•^nsigiiinent  for  mercantile  profit,  as  the  end  to  be 
•Jjtained  by  him  ;  in  other  words,  that  he  knew  of  an 
^'Ctive  demand  for  warlike  stores  at  Matamoras, 
'Qd  was  induced  to  send  a  supply  by  the  expectation 
'fa  high  price,  and  that  he  expected  that  the  pur- 
t^ise  would  probably  be  made  on  behalf  of  the 
Wederate  States,  and  in  that  sense  had  the  pur- 
ine that  the  goods  should  pass  into  those  States. 
I  this  sense,  price  was  the  ultimate  end  which  he 
irpokcd   to  attain,  and  Federal  and  Oonfederatc 
tte  alike  indifferent  as  means,  provided  he  attained 
It  end ;  and  in  a  neutral  territory  he  might  law- 
^  tell  to  either.    The  distinctifm  between  a  mere 
'  poipofe  tiut  AD  unUwfal  Mct  abould  be  done, 


and  a  participation  in  the  unlawful  transaction  itself, 
is  made  clear  by  referring  to  the  cases  of  Hobnan  v. 
Johruon,  Cowp.  341,  and  Lightfoot  v.  TenwrnL  In  the 
first,  the  pit.  in  a  foreign  country  sold  goods  to  the 
deft.,  knowing  that  he  purposed  to  smuggle  them 
into  England,  and  in  one  sense,  the  pit.  there  sold 
them  with  the  purpose  that  they  should  be  so 
smuggled ;  but  as  he  did  not  participate  in  any  way 
in  the  unlawful  trausaction,  the  mere  mental  pur- 
pose did  not  avoid  the  contract  of  sale.  In  the 
second  case  {Lightfoot  y.  Tewnant)^  the  pit.  sold  goods 
to  the  deft.,  to  be  delivered  abroad,  in  order  that 
they  should  be  sent  unlawfully  to  the  East  Indies. 
After  a  verdict  for  the  deft.,  on  a  plea  alleging  this 
fact,  on  motion  for  judgment  non  obstcuite  veredicto, 
the  objection  was  raised  that  the  mere  mental  pur- 
pose of  the  vendor  did  not  avoid  the  contract  of 
sale ;  but  the  objection  was  answered  by  suggestion 
of  the  fact  that  the  plt.'s  participation  in  the  unlaw- 
ful transaction  went  beyond  the  mere  mental  pur- 
pose, that  he  was  taken  to  be  a  party  to  the  whole 
project,  and  to  be  acting  in  tlie  execution  thereof  in 
the  sale  which  was  the  cause  of  action ;  and  upon 
these  facts  the  contract  was  held  void.  For  these 
reasons  we  think  the  averment,  *'that  the  goods 
were  shipped  for  the  purpose  of  being  sent  to  an 
enemy's  port,"  construing  these  words  as  we  have 
done,  is  insufficient  to  establish  that  they  were 
liable  to  seizure  for  breach  of  neutrality.  The 
effect  of  the  other  allegations  in  the  plea  depends 
much  on  that  which  we  have  last  considered.  If 
goods  fit  for  immediate  use  in  war,  and  there- 
fore of  the  quality  denoted  by  the  term  **  contra- 
band of  war,"  are  passing  between  neutrals, 
it  seems  that  they  are  not  liable  to  seizure  by  a 
belligerent.  The  right  of  capture,  according  to  Sir 
Wm.  Scott's  opinion,  expressed  in  the  case  of  the 
Iininc^  S  Bob.  Adm.  Kep.  1G8,  attaches  only 
where  they  are  passing  on  the  high  sea  to  an 
enemy's  port ;  they  must  be  taken  in  delicto,  that 
is,  in  the  actual  prosecution  of  a  voyage  to  an 
enemy's  port.  The  liability,  therefore,  of  these 
goods  to  lawful  seizure,  although  their  quality 
was  such  as  might  make  them  contraband  of  war. 
depended  on  their  destination,  and  they  were  not 
liable,  unless  it  distinctly  appeared  that  the  voyage 
was  to  an  enemy's  port.  The  further  allegation, 
that  the  ship  was  carrying  goods  and  papi^rs  which 
made  them  liable  to  be  seized,  is  immaterial  as  a 
ground  of  defence  ;  for  these  goods  are  not  alleged 
to  be  the  plt.'s  goods,  and  the  pit.  is  not  shown  to 
be  responsible  for  the  ship's  papers,  nor  for  any 
other  goods  than  his  own  ;  also,  if  the  voyage  was  to 
a  neutral  port,  and  the  law  be  as  above  stated,  the 
facts  alleged  do  not  show  that  the  ship  and  goods 
were  liable  to  seizure.  Furtliermore,  the  allegation 
that  the  ship  was  carrying  papers  which  made  it 
liable  to  be  seized,  is  not  strictly  accurate  in  refe- 
rence to  the  law  of  nations.  The  papers  alone  are 
not  a  breach  of  neutrality,  so  as  to  work  a  forfei- 
ture of  the  ship,  they  are  only  evidence  from  which 
a  cause  of  forfeiture  may  be  inferred  ;  they  may  be 
evidence  either  of  enemy's  property  or  of  destination 
to  a  blockaded  port,  or  to  an  enemy's  port  with  con- 
traband, and  so  be  evidence  on  which  the  judge  may 
find  a  cause  of  forfeiture  proved,  but  they  are  iu 
themselves  no  cause  of  forfeiture.  The  language  of 
Sir  Wm.  Scott,  in  the  case  of  the  Franklin,  speaikiug 
of  simulated  papers,  and  saying  that  "this  fraudulent 
conduct  justly  subjects  the  ship  to  confiscation," 
must  be  taken  with  reference  to  the  question  before 
him,  whether  the  ship  should  be  confiscated  as  well 
as  the  contraband  cargo ;  and  his  decision  is  in  the 
affirmative,  and  rightly,  if  the  shipowner  was  know- 
ingly conveying  contraband  to  an  enemy's  port,  of 
which  knowledge  papers  indicating  a  false  deatinar 
tion  would  Taiae  ai  pT«aum^\Aoci.  *\!^«m^  \«kQ%  ^dcife 
preiinaesallese4\xiUie  igj^  iJ&ft  %aitfitji&Wi^^Mi»>^^ 
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deft,  was  ignorant  of  them  is  of  no  aTail.    If  the 
defence  is,  that  the  pit.  has  concealed  a  fact  which 
he  was  bonnd  to  disclose,  the  plea  should  have  been 
framed  accordingly.     As    it  stands,  it  shows  no 
wrongful  act  on  the  part  of  the  pit.  towards  the 
insurer.    If  the  proper  construction  of  the  premises 
in  the  plea  be  different  from  that  which  we  have 
come  to,  still  the  allegation  of  the  deft.'s  ignorance 
of  those  premises  would  not  make  the  plea  a  g^ood 
defence  on  the  ground  of  concealment.    The  in- 
surance is  against  capture,  lawful  and  unlawful, 
and  the  deft.,  in  order  to  discharge  himself,  must 
show  a  concealment  by  the  assured.    Mr.  Phillips, 
in  his  book  on  Insurance,  vol.  1,  s.  531,  says :  **  Con- 
cealment is  where  one  party  suppresses  or  neglects 
to  communicate  a  material  fact.'*    It  is  quite  con- 
sistent with  anything  appearing  on  this  record  that 
a  letter  from  the  pit.  may  have  miscarried,  or  that 
the  deft,  may  have  remained  in  ignorance  without 
any  default  of  the  pit.    Tlie  allegation,  therefore, 
of  the  ignorance  of  the  deft,  is  of  itself  immaterial, 
and  has  no  effect  in  avoiding  the  policy ;  and  the 
result  is,  that  we  consider  the  seventh  plea  to  be 
bad.    We  proceed  now  to  the  eighth  plea,  which  in 
substance  alleges  that  the  ship  did  not  sail  on  the 
voyage  covered  by  the  policy.    The  third  plea  pleads 
the  same  ground  of  defence  as  a  fact  in  direct  terms. 
The  eighth  plea  pleads  it  bv  way  of  estoppel,  setting 
out  a  judgment,  in  which  the  fact  is  supposed  to  be 
stated  as  a  matter  whereon  the  court  had  adjudi- 
cated, and  then  relying  on  the  judgment  to  estop  the 
pit.  from  denying  that  fact.    The  same  estoppel  is 
the  ground  of  two  rejoinders  to  two  replications,  and 
the  eighth  plea  and  the  two  last  rejoinders  may  be 
considered  together.    The  deft.,  in  support  of  these 
pleas,  relied  on  the  rule  that  sentences  of  foreign 
courts  deciding  questions  of  prize  are  to  be  con- 
ceived as  conclusive  evidence  in  actions  on  policies, 
on  every  subject  immediately  and  pn)perly  within 
the  jurisdiction  of  the  court  on  which  it  has  pro- 
fessed to  decide  judicially  (see  the  opinion  of  the 
judges  in  Jlenderson  v.  Lothian,  3  Bos.  &  P.  4D9) ; 
and  he  contended  that  the  judgment,  as  pleaded, 
showed  that  the  voyage  on  which  the  ship  was 
captured    was    not    a    voyage    from    London    to 
Matamoras.    Tlie  pit.,  in  answer,  contended,  first, 
that  the  decision  does  not  profess  to  decide  the 
matter  of  fact  on  which  the  deft.  n.*lies ;  secondly, 
that  if  it  had  decided  that  matter  of  fact,  still  the 
decision  could  not  be  pleaded  as  an  estoppel,  and  we 
are  of  opinion  that  the  pit.  is  right,    llie  rule 
making  the  decision  of  a  court,  which  creates  the 
status  of  a  person  or    thing,  conclusive  upon   ail 
persons  as  to  the  existence  of  that  status,  has  been 
regarded  as  salutary.    Sentences  of  nullity  of  mar- 
riage in  the  Ecclesiastical  Courts,  of  forfeiture  in  the 
Exchequer,  of  settlement  of  paupers  by  the  quarter 
Si*88ions,  and  of  i>rize  in  Prize  Courts,  are  examples. 
In  Hughes  v.  CorneHus,  2  Show.  322,  the  rule  was 
applied  within  salutary  limits,  where,  in  trover  for 
a  ship  by  the  former  owner,  the  sentence  of   a 
prize  court  was  held  conclusive  to  show  that  the 
property  had  been  changed.    See  Doe  v.   OUver,  2 
8m.  I/cad.   Cas.  634,  where  the  whole  subject  is 
fully  considered   with    much    learning    and  lucid 
arrangement.    But  the  rule  making  the  finding  of 
a  judge  upon  any  matter  of   fact  upon  which  he 
professed  to  form  his  judgment  conclusive  upon  all 
the  world  has  been  supposed  to  be  anomalous,  and 
to  produce  pernicious  results.     See  Ix)rd   Eldon's 
opinion  in  iMthiun  v.  Henderson,  3  Bos.  &  P.  499,  to 
that  effect.    Also  in  Geyer  v.  Ar/uUar^  7  T.   Rep. 
()95,  Lord  Kenyon  8i)eaks  of  the  rule  as  a  source  of 
the  grossest  injustice.     So  in  Donaldson  v.  Thompson, 
1  Camp.  429,  Lord  Ellenborough  says,  speaking  of 
this  rule,  that  the  doctrine  rests  on  a  case  in  Shower, 
which  does  not  fully  support  it,  and  the  praclice  oi 
reviewing  these  sentences  often  leads  in  its  con«e 


qnences   to   the  grossest   ii^nstioe.      Wa  wook 
further  refer  to  the  rule  in  DaS^eiMk  v.  fTod^wa,  p 
504,  where  Tindall,  C^T.  says,  ^  that  the  aentence  o 
the  prize  court  is  not  concluaiTe  as  to  the  grouid  o 
condemnation,  if  there  be  any  ambiguity  as  to  vki 
the  ground  is.    It  must  not  be  left  in  unoerUint 
whe&er  the  ship  was  condemned  on  one  groondwhid 
would  be  justified  by  the  law  of  nationt,  or  a 
another  ground  which  would  amount   only  toi 
breach  of  the  municipal  regulations  of  the  condfiw 
ing  country."     Although  these  sentences  must  li 
received  in  evidence,  sUU  the  precedents  show  tM 
they  have  been  carefully  examined  for  the  po^tf 
of  seeing  whether  the  matter  of  fsct^  in  pctwl  4 
which  they  are  adduced,  was  clearly  and  oertni^ 
found  bv  the  judge  whose  sentence  is  relied  ca 
Bemardi  v.  Mottatx,  Doug.  575 ;  and  Cahai  r.  Bttt, 
7  Term.  K.  523,  are  two  amongst  nnmenras  esM 
which  might  be  cited  to  this  effect.    We  now  p» 
seed  to  examine  the  judgment  set  oat  in  the  cijtt 
plea.  |The  condemnation  appears  to  us  to  havetas 
for  carrying  contraband  of  war  intended  to  be  fv 
the  use  of  the  enemy  of  the  United  States,  and  Ai 
sentence,  so  far  from  deciding  that  the  ship  vtt 
the  said  goods  did  not  sail  on  the  voyage  ftm 
London  to  Matamoras,  appears  to  us  to  eipns 
that  she  was  on  that  voyage  when  she  was  takH. 
The  first  matter  of  fact  found  by  the  judge  is,  tisl 
the  ship  was  knowingly  on  the  voyage  aforewd, 
that  is  from    London  to  Matamoras,  laden  witi 
contraband.     The  second  is,  that  the  uSd  dd| 
with  the  said   cargo  was  not  truly   destioed  ti 
Matamoras,  a  nautical  port,  and  for  the  pargtm 
of  trade  and  commerce  within  the  authwi^  od 
intendment  of  public    law ;   but  was  destined  fM 
some  other  port  or  place,  and  in  aid  and  for  the  W 
of  the  enemy  and  in  violation  of  the  law  of  natsMl 
and  that  the  ship  papers  were  simulated  and  fdM 
If  the  judge  meant  to  find  that  the  ship  wu  sol 
bound  to  Matamoras,  but  on  the  contrary  to  a  port 
of  the  enemy,  the  finding  would  have  been  so  O- 
pressed.    But  if  he  meant  to  find  she  was  iMsai 
to  Matamoras,  not  for  the  purpose  of  commerce  wiA 
the  inhabitants  thereof,  but  for  the  purpose  of  mA 
a  sale  or  transfer  there  as  that  the  ConfedenH 
should  get  the  use  of  the  cargo,  all  the  words  of  tki 
judgment  have  their  usual  meaning  and  effect  V^ 
have  no  jurisdiction  to  inquire  into,  nor  are  v(< 
all  considering  the  validity  of  the  legal  gromidiB 
the  judgment ;  our  task  is  to  ascertain  what  mitf 
of  fact  the  judge  found  to  exist.    He  majli^ 
considered  that  trading  with  the  Confederate!^ 
not  within  the  authority  and  intendment  of  p^ 
law,  and  was  a  violation  of  the  law  of  nation!)  m 
that  a  voyage  to  Matamoras,  in  order  that  the  ptl^ 
goods  and  cargo  should  be  transferred  from  thtfff 
to  some  port  or  place  for  the  use  of  the  ConfedeM 
was  a  destination  of  the  cargo  for  such  pott' 
place,  and  made  it  liable  to  confiscation,  and  ^ 
the  papers  were  simulated  and  false,  because  tkff 
represented  Matamoras  as  the  final  destinatioo,  ^ 
concealed  a  purpose  of  idterior  destination.   9f 
this  examination  of  the  judgment  set  out  in  ^ 
plea,  we  are  led  to  the  conclusion  that  the  ksw 
jndge  did  not  intend  to  find  as  a  matter  of  iirt> 
either  that  the  ship  had  not  sailed  on  a  ▼<7<>8^ 
Matamoras.  or  that  afver  having  so  sailed  ibebff 
deviatcHl  from  that  voyage.    But,  on  the  contn^ 
he  condemned  her  as  a  lawful  prize,  becsnse  v 
was  in  prosecution  of  that  voyage,  with  an  sltAk 
destination,  either  for  the  cargo  or  the  ship,  or  boll 
as  above  explained.    The  judgrment,  therefore,  doe 
not  sustain  the  inferences  of  fact  which  thedcA 
seeks  to  establish  thereby,  nor  does  it  snstsin  U 
claim  of  right  to  prevent  the  pit.  from  showiDg  A 
truth  in  respect  of  this  fact,  and  the  plea  ii  then 
loTc  \)«ui\.    "i^  loiT  >}[v«x  \%  the  judgment  of  n^ 


MABITIME  LAW  CASES. 


FABHWOmTB  X 


.  Hydb. 


[C.  p. 


I  thAt  ptea  i<  the  opinion  of  my  brotlieT 
id  myself,  uid  mj  brotlier  Ke&titig 
usent  or  dissent-  W«  tie  further 
OD  that  the  eig:htb  plea  and  the  lame 
I  u  Un  mentioned  are  bad,  because 
Dg  of  a  matter  of  fact  in  the  c< 
djodicatiDn  of   a   i^ze  court  canoot   be 

■  an  estoppel  in  the  casea  where,  if  adduced 
at,  the  judgment  would  be  received  aa  con- 
ridence  of  the  fact  so  found.     Although 

are  numerous  in  which  the  eridence  has 
itied,  still  there  is  no  precedent  for  the 
ra  fact  as  an  eatoppel  that  we  hare  been 
d.  The  principle  OD  which  theeridence  was 
isribie  is  not  clear.  Lord  Eldon,  in  Lothian 
■m,  aa;*  it  was  in  trod  need  at  Qnt  against  the 

0  prove  the  loss,  and  was  afterwards  usedbj 
en  for  their  d^ence.  Lord  Ellenborongh, 
r.  OgU,  speaks  of  it  aa  a  matter  of  comit; 
the  two  courts.  Such  evidence  dues  not 
in  an^  legal  description  of  matter  of 
Dor  is  it  guarded  by  the  safeguards  against 
ich  restrict  matters  of  eitoppel  in  respect 

1  and  of  subject-matter.  In  Barrt  *.  Jaek- 
0.  &  Col.  685  (cited  in  ZJoc  t.  Oliver,  2  Sm. 
y.  Knight  Bruce,  V.C.  gives  an  elaborate 
:on  estoppel,  and  lajs  down  the  principle 
B596};  "Generallj  neither  the  judgment 
rarrent  nor  uf  an  exclusive  jurisdiction  is 
e  evidence  of  any  matter  which  came 
ly  in  question  before  it,  though  within  the 
DO,  or  of  any  matter  incidentally  cognisable, 

■  matter  to  be  inferred  by  argument  from 
neat ;  and  that  a  judgment  is  final  only  for 

purpose  and  object.  The  admissibility  of 
lents  of  prize  courts  upon  matters  of  factis 
cted  within  these  limits  ;  and  although  we 
I  here  to  hold  that  they  are  admissible  as 
he  dtcided  coses  have  established  their 
lity,  yet  beyond  that  limit  we  would  not 
re  consider  that  the  attempt  to  use  the 
as  an  estoppel  does  transgress  that  limit, 
ig  no  precedent  for  it.  In  relying  upon 
ae  of  any  precedent,  we  do  not  consider 
abjection  is  conflned  to  a  matter  of  form  ; 
s  in  some  degree  the  tendency  of  such 
to  defeat  real  truth  by  technical  proof, 
ly  have  the  effect  of  preventing  the  foreign 
from  being  miBundergtood  or  misappUed. 
gment  con  ooly  be  adduced  in  evidence, 
It  pleadable  as  an  estoppel,  the  meaning 
wcertained  by  adducing  in  evidence  the 
ry  proceedings  and  other  matters  referred 
indgment.  In  Bernardi  v.  MoUoli,  I«rd 
admitted  a  French  arret,  and  expressed 
n  that  the  prods  nerlml  on  which  the  judg- 
I  founded  ought  to  have  been  given  in 
It  the  time  by  the  pit.,  to  show  the  mean- 
judgment — that  is,  to  show  whether  the 
ndcd  to  find  enemy's  property,  and  so  to 
reach  of  warranty  of  neutralily,  or  to  con- 
reason  of  an  arret  against  throwing  papers 
.  So  in  Chri^fU  V.  Stcrtta^-,  8  T.  ft.  192, 
by  the  special  case,  had  power  to  refer  to 
■dings  before  the  Tribunal  de  Comoierce, 
to  a  printed  copy  of  a  treaty  between 
d  America,  tu  show  the  meaning  of  the 
.  So  in  Pol'ardf.  Bell,  the  court  referred 
oie  purpose  to  the  judgments  in  tbeTri- 
Commcrce  at  Bordeaux,  in  the  Tribunal 
I  Girondo,  and  in  the  Uour  de  Cassation. 
So  in  Dal^tiA  v.  Hodgaoa,  the  circum- 
Oder  which  the  ship  entered  the  river 
;  admitted  in  evidence  to  show  the  mean- 
I  judgment,  that  is  to  show  whether  she 
mned  for  breaking  blockade,  or  for  dis- 
to  a  municipal  Uw  i^  Brazil.  These  are 
IrntAiiM  wbicb  iadace  ii$  to  adhere  to 


precedent  and  reject  the  [dea  of  etta^el.  If  the 
judgment  here  in  question  shoold  be  hereafter 
adduced  in  evidence  in  support  of  the  third  plea,  it 
may  be  tlut  U  would  be  found  to  refer  to  pleadings 
and  doctrines  of  public  law,  and  to  various  classes 
and  items  of  proofs  relating  to  acts  and  deciaratiooa 
of  parties  on  board,  and  so  forth,  and  if  the  judg- 
ment was  given  in  evidence,  these  matters  so  referred 
to  therein  might  be  also  adduced  in  evidence,  and 
might  ahow  that  the  fact  was  not  foimd  by  the 
judge  aa  supposed  by  the  deft.  Thla  inquiry  would 
not  lend  to  impeach  the  cottclusire  effect  of  the 
judgment  upon  the  question  of  priKe,  but  might  pre- 
vent a  mistaken  assumption  from  prevailing  ow 
the  truth,  for  these  reasons  we  give  our  judgment 
on  theae  demurrers  for  the  pit.  Wa  consider  the 
eighth  plea  open  to  the  fuAher  objection  that  it 
does  not  plead  the  issuable  fact  iu  respect  of  the 
~'oyage,  but  the  evidence  which  might  prove  that 


the  replication  to  the  third  plea,  we   do  not 
further  advert  to  it. 

Jadgmmtfor  tAl  pk. 
Attom^B  for  the  pit..  Bud  tad  PA«^ 
Attorney*  for  the  deft.,  WaUmu  and  Bubb. 

Feb.  9,  10  aad  27,  1B66. 
Faxxwobth  and  akothbh  d.  Htdb. 

Maiiiie  iTuanmx — Total  lot* — Nolict  of(Aaadaamxt 
— Sak  of  cargo — Provinee  o/IAtjmy. 

In  an  action  against  underwriltri  an  a  poHcj/  of  iniu- 
rance  on  a  cargo  of  timber,  it  vxu  proved  that  the 
ship,  on  board  of  mlikh  IM  timber  was,  had  nut 
agrmmd  and  been  told  with  iU  cargo  by  the  maila; 
under  (As  adeiet  ofecmifttatt  nrvtj/ort,  and  (As  jury 
found  tluU  the  Male  of  Ae  thip  ican  Juilified,  be- 
came the  eott  of  the  npain  of  the  thip  toouU  hoot 
exceeded  itt  value  utAsr  r^poim^  a^il  Ihal  the  »ak  of" 
the  limber  woe  iiatified,  iecmus  it  a/at  not  practicable 
in  a  mereanlile  tente  to  oonvtn  it  to  iti  dettiiiation. 
No  notice  ofabaniimment  of  the  cargo  was  given  to 
the  undenrritert  before  the  nale  i 

Hdd(^perErU,  C-7.,  Keating  and  M.  Smith,  JJ.),  that 
tudi  a  tale,  nperBetiitig  on  th»  tiiiting  elate  of  thiagt, 
amounted  to  an  actual  total  lott  of  the  cargo,  lo  as 
to  render  it  unnecefarg for  the  owner  of  the  cargo  to 
give  notice  of  (Aandomaent  to  the  undenmiten  b^ore 
the  sale: 

Held,  further,  thai  the  question  tehether  or  not  the  sale 
uiai  under  the  circaHutancesjast\fiable,  was  entirely  a 
question  for  the  jury ; 

Held  {per  Byla,  J.),  that  the  neassitu  of  tdling  the 
timber  must  be  striclbf  proved,  and  that  if  the 
timber  cadd  have  been  carried  to  its  destination  and 
there  sold  to  greater  advantage  than  if  it  had  been  sold 
uiilh  the  ship,  the  master  was  notjuitifed  in  telliag  it, 
and  thai  the  verdict  of  the  jury  was  not  condutlve, 
and  that  on  tht  fads  of  lAe  cats,  a*  set  out  in  ths 
judges  notes  of  the  trial,  the  court  were  ioaW  to  rr- 

This  was  an  action  brought  by  the  pits.,  who  were 
limber  miTchants,  agunst  an  underwriter,  upon  a 
policy  of  insurance  on  timber  on  board  the  Aeoit, 
from  Quebec  to  Liverpool.  The  pita,  claimed  u 
for  a  total  toss,  and  the  deft,  paid  into  court 
23  per  cent,  on  the  ralued  amount  as  for  a  partial 

'I^e  vessel  sailed  from  Quebec  with  the  timber  on 
boani  and  gut  aground  and  was  eubsaqaently  frozen 
up  fur  the  winter  in  the  rivec  St.  L«.wT«iaoK.    Sfcoi 
was   surveyed  T«f«a,V«d\3,  mA,  \ti  "iia  oymaa.  * 
some  of  rtie  •nr^ejoct,  \(  'wimiA.  ^a.-ro  \»«i.  TP«&«s*> 
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to  sell  the  ship  and  cargo  as  they  lay,  but  at  the 
suggestion  of  Lloyd*s  agent  at  Quebec  the  sale  was 
deferred  till  the  spring,  in  the  hope  that  they  might 
be  saved.  Ultimately,  however,  they  were  sold ; 
and  the  purchaser,  taking  advantage  of  an  un- 
usually high  tide,  got  the  ship  off  and  sold  her  in 
Quebec.  No  notice  of  abandonment  was  given  to 
the  underwriters  till  after  the  sale. 

The  action  was  tried  at  Liverpool,  before 
Pigott,  B.,  and  a  verdict  was  found  for  the  pits,  for 
the  full  amount  claimed,  the  jury  finding  that 
the  sale  was  justifiable.  The  deft,  had  leave  to 
move,  and  the  judge's  notes  set  out  the  value  of  the 
ship  and  cargo,  and  the  amount  which  would  have 
been  required  to  repair  the  ship,  and  various  facts 
relating  to  what  would  have  been  realised  by  the 
sale  of  the  timber,  supposing  it  to  have  taken  place 
in  Quebec  or  in  England.  It  is  unnecessary  to 
set  out  here  the  details  of  the  evidence,  as  the 
material  facts  are  stated  in  the  judgment  of  the 
majority  of  the  court,  and  the  separate  judgment  of 
Byles,  J. 

K.  James,  Q.  C,  for  the  pits.,  obtained  a  rule  to 
enter  a  verdict  for  the  deft,  or  a  nonsuit,  on  the 
ground  that  there  was  no  total  loss,  and  that  the 
sum  paid  into  court  covered  the  amount  due  ou  a 
partial  loss. 

Brett,  Q.  C,  Mel/hh,  Q.  C.  and  C.  Jiussell  showed 
cause. 

E.  JcuneSj  Q.  C.  and  T.  Jones  supported  the  rule. 

The  following  authorities  were  referred  to : 
Bosetto  v.  Gumetf,  11  C.  B.  176; 
Reimer  v.  Mngrove,  6  Ex.  263 ; 
Buux  v.  Sahadar,  3  Bing.  N.  C.  266 ; 
Knight  v.  Faith,  15  Q.  B.  649; 
IdU  V.  The  Royal  Exchange  Company,  8  Taunt  755 ; 
Cambridge  v.  Anderion,  2  B.  &  C.  691 ; 
King  v.  Walker,  88  L.  J.  826,  Ex. ;  9  L.  T.  Rep. 

N.  8. 259 ; 
Arnould's  Marine  Insurance,  sects.  95,  368, 1025 ; 
2  Phillips'  Marine  Insurance,  sect.  1468 ; 
Stevens  on  Average,  40 ; 
Fleming  v.  Umith,  1  H.  of  L.  513: 
Stetcari  v.  ^iteele,  5  Scott's  New  Rep.  517. 

Cur,  adv.  vult. 

Feb.  27. — M.  Smith.  J.  delivered  the  judg- 
ment of  £rle,  C.J.,  Keating  and  M.  Smith,  JJ. 
— This  action  was  on  a  policy  on  timber  in  the  ship 
Avon,  from  Quebec  to  Livenxwl.  The  Avon  was 
frozen- up  in  the  passage  down  the  St.  Law- 
rence, and,  after  survey,  the  ship  and  the  cargo 
were  sold  by  the  master  to  one  purchaser  by 
separate  sales.  At  the  trial  the  jury  found  in 
effect — ^first,  that  the  sale  of  the  ship  was  justified, 
on  the  ground  that  the  cost  of  the  repairs  would 
have  been  greater  than  the  value  of  the  ship  when 
repaired;  and  secondly,  that  it  was  right  to  sell  the 
cargo,  because  it  was  not  practically  possible,  in  a 
mercantile  sense,  to  have  carried  it  to  its  destination  ; 
that  is  to  say,  because  the  costs  of  bringing  the 
cargo,  added  to  the  amount  of  depreciation,  would 
not  have  left  any  appreciable  margin  of  profit  to  the 
owners.  Upon  these  findings  the  verdict  was 
entered  for  the  pit.  for  a  total  loss  ;  and  the  rule 
niM  to  alter  the  verdict,  and  enter  it  for  a  partial 
loss,  on  the  ground  that  there  was  no  evidence  on 
which  the  finding  of  the  total  loss  could  be  sup- 
ported, is  now  to  be  disposed  of.  Upon  the  first 
question,  relating  to  the  ship,  we  have  to  say 
whether  there  was  evidence  to  support  the  finding 
tliat  the  sale  was  justifiable;  and  our  answer  is  in 
the  affirmative.  We  do  not  propose  to  state  the 
evidence  at  length;  but,  taking  the  report  of  the 
gunreyon  on  the  2nd  May^  and  the  statement  of 
Juliea,  who  purcbMsed  on  the  7th  May,  we  tl^ink 


\ 


there  was  evidence  for  the  }%uj  that  the  ship  waf 
imminent  danger  of  destnictioii,  mod  that  a  m 
appeared  to  afford  the  onir  reMonable  hope 
saving  any  part  of  her  Taloe.  Then  opoo  t] 
second  question,  relating  to  the  caigo^  we  nafc 
say  whether  there  was  evidence  to  rappoit  tl 
finding  that  it  was  right  to  sell  it,  becauae  the  eo 
of  bringing  the  whole  or  any  part  of  it  to  its  deit 
nation  woidd  have  exceeded  the  Taloe  thereof  tlm 
and  our  answer  is  again  in  the  affirmative.  ^ 
are  not  called  on  to  say  on  which  side^  in  cm 
opinion,  the  balance  of  evidence  inclines.  If  the 
was  reasonable  evidence  for  the  jury,  the  evidenoe 
to  stand ;  and  we  think  there  was.  We  have  bic 
embarrassed  by  the  estimate  appended  in  sequel  t 
the  judge's  notes,  by  which  it  appears  that  a  cob 
parison  of  the  supposed  cost  of  carrying  the  timk 
to  its  destination,  with  the  supposed  value  them 
there,  showed  a  possible  profit  of  209/.  Thi 
estimate,  taken  alone,  seems  at  first  sight  inooi 
sistent  with  the  finding  in  respect  of  the  cargo;  bn 
as  this  estimate  is  followed  by  the  note  that  A 
jury  might  say  if  anything  was  to  be  deducted  fi 
loss  of  quantity,  we  consider  that  there  was  evidoK 
to  the  effect  that  in  the  process  of  saving  tl 
timber  there  would  probably  be  a  loss  of  25  pi 
cent,  in  quantity;  and,  although  it  might  foUs 
that  in  the  case  of  a  diminution  of  the  quantity  • 
timber  a  deduction  should  be  made  for  some  ol  tl 
estimated  expenses,  such  as  freight,  in  the  like  pr 
portion,  yet  some  of  the  expenses  might  be  a  constai 
quantity,  subject  to  no  deduction,  such  as  d 
expense  of  bringing  labourers  to  make  rafts.  All  tl 
was  for  the  jury ;  and  we  cannot  say  that  there  w 
not  evidence  to  support  the  verdict.  Then,  upon  tl 
facts  so  found  by  the  jury,  is  the  pit.  entitled 
recover  for  a  total  loss  ?  As  the  cost  of  canying  ti 
cargo  to  its  destination  would  have  been  gretfe 
than  its  value  on  arrival,  it  is  not  disputed  tb 
there  would  have  been  a  constructive  total  lost, 
notice  of  abandonment  had  been  given :  {B 
Rosetto  V.  Gurneg,  11  0.  B.  176;  and  Reimer  v.  Bm 
rove,  G  Ex.  263.)  But  no  such  notice  was  givei 
and  we  are  therefore  to  say  what  is  the  legal  effc< 
of  this  sale  so  found  by  the  jury  to  have  been  rigi 
and  necessary.  We  answer,  that  such  sale  supe 
vening  on  the  existing  state  of  tilings  was  an  actw 
total  loss.  A  right  sale  passes  the  property ;  sn 
when  the  property  is  passed  from  the  assured  b 
reason  and  in  consequence  of  a  peril  insured  agaiii» 
the  cargo  is  actually  lost  to  him,  as  much  as  if 
was  destroyed.  We  are  aware  that  the  interest  c 
the  underwriter  may  at  times  be  sacrificed  bj 
sale,  where  the  ship  or  carg^  might  have  been  ssve 
wholly  or  partially,  if  notice  of  abandonment  hs 
been  given ;  but  we  are  also  aware  that,  if  a  rigfa 
sale,  such  as  was  here  proved,  is  not  held  to  be  a 
actual  total  loss,  it  would  be  for  the  interest  of  th 
assured,  where  a  notice  of  al)andonmcnt  would  msk 
a  constructive  total  loss,  to  give  a  notice  of  abandoi 
ment,  and  leave  the  ship  or  cargo  to  pem 
unsold ;  and  so  the  benefit  of  salvage  from  a  sti 
would  be  lost  by  reason  of  the  delay  required  f< 
notice  of  abandonment.  It  must  rest  with  tl 
tribunal  that  has  to  deal  with  the  questions  of  fs( 
to  guard  against  fraud  and  wrong ;  and  the  sale  1 
the  master  ought  not  to  be  found  right  or  vali 
unless  it  was  the  best  that  could  be  done  for  tl 
interest  of  those  concerned,  with  reference  to  i 
the  circumstances,  including  the  time  and  maim 
of  sale,  and  so,  in  a  mercantile  sense,  necessai 
The  opposing  considerations  for  and  again 
requiring  notice  of  abandcmment  where  the  proper 
insured  exists  in  specie  are  stated  in  Ramx 
Salvador,  3  Bing.  N.  C  266;  4  Scott,  1 ;  and  Km 
V. /at'M,  15  Q.  B.  649,  657.  In  Rohx  y.SiAaiurX 
policy  was  on  hides  from  Valparaiso  to  BorAsai 
'V\ie  ftVap  w«A  iot^^ft^  VciV;>  ^\(^^  %xA  4<»QoaiQ9iUiiMi 
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be  hides  began  by  reason  of  a  peril  of  the  sea;  and, 
leeauae  it  was  found  noi  to  be  practicable  to  carry 
hem    to>  their    destination,  on   account    of   the 
npected  progress  of  decomposition,  they  were  sold  at 
NO ;  and  the  loss  was  held  to  be  total,  although  there 
vasno  notice  of  abandonment.    The  judgment  is 
d  a  court  of  error — it  is  powerful  in  reasoning  and 
k  learning;  and,  although  it  relates  to  a  cargo  of 
^eriihable  goods  in  the  course  of  decomposition,  yet 
ttexteods  to  all  cases  where  the  adventure  is  brought 
Id  an  end  by  a  peril,  and  the  goods  are  taken  out  of 
the  power  of  the  assured  in  the  course  of   their 
ttjage,  either  by  physical  laws  working  decomposi- 
tim,  or  by  political  laws  working  detention  and 
nk  by  a  court,  or  by  circumstances,  of  distress  and 
teger  creating  what  may  be  described  as  a  mer- 
eiatile  necessity  for  a  sale.     The  present  case  is  an 
•umpleof  such  circumstances,  where  a  stranded  ship 
VM  in  danger  of  falling  to  pieces,  and  the  expense 
and  risk  of  rafting  the  timber,  and  reloading  it  on 
tnnahipment,  and  carrying  it  to   its  destination, 
vas  iQpposed  to  exceed  the  value  of  the  cargo  when 
tee.   Such  a  case  seems  expressly  included  in  the 
■■It  of  the  judgment  in  Roux  v.  Salvador^  3  Bing. 
K.C279,  where  it  is  said  that  if  goods  damag^ 
hf  the  perils  of  the  sea,  and  necessarily    landed 
More  the  termination  of  the  voyage,  are,  in  the 
GMe  of  perishable  goods,  in  such  a  state  that  they 
cionotin  safety  be  reshipped;  if,  though  imperish- 
able, they  are  in  the  hands  of  strangers,  not  under 
Ike  control  of  the  assured;  if,  by  any  circumstances 
*w  which  he  has  no  control,  they  can  never  be 
^MCht  to  their  original  destination ;    in  any  of 
^eises  the  circumstance  of  their  existing  in 
fPneit  that  forced  termination  of  the  risk  is  of  no 
(■pntnce ;  the  loss  is  in  its  nature  total  to  him 
H^htt  no  means  of  recovering  his  goods,  whether 
ttioability  arises  from  their  annihilation,  or  other 
'■■^Krable  necessity.    The  judgment  in  Knight  v. 
f^  15  Q.  B.  657,   accords  with  Roux  v.  Salvador 
ia  hoiding  that  there  may  be  a  total  loss  without 
^biodoQment,   when  there  has  been  a  right  sale 
€Wied  by  urgent  necessity,  with  full  proof  that 
^^^ything  was  done  optima  jidej  and  for  the  real 
wnefit  of  all  concerned.      There  is  an    apparent 
^ttence  of  opinion  in  these  two  decisions  as  to 
w  degree  of  imminent  danger  which  should  be 
"^  to  be  such  urgent  necessity  as  would  justify  a 
^  But  the  sufficiency  of  the  degree  of  danger  is 
^^  the  province  of  the  jury,  and  it  is  useless  to 
Attempt  to  define  a  degree  without  a  standard  for 
^I^Qre,  as  I»ord  Campbell  observes  on  the  degree  of 
^^;  but  those  observations  are  relevant  to  the 
'•^^^n  required  from  the  jury,  not  to  the  law  of  the 
^^  when  the  necessity  for  the  sale  has  been  pro- 
Wy  formed.  In  King  v.  Walker,  9  L.  T.  Rep.  259,  it 
^u  not  necessary  to  decide  that  a  valid  sale  from 
^^^Cttsity  was  an  actual  total  loss  without  any  notice 
^abandonment;  but  the  court  clearly  sanctioned 
^  rational  principles  respecting  the  effect  of  a 
^*lid  sale  from  necessity  laid  down  in  Roux  v. 
Sobador  saying,  "  It  may  not  be  easy  to  understand 
*liy  notice  of  abandonment  should  be  required  in  a 
cue  where  Uie  vessel  cannot  be  made  to  sail  except 
tt  an  expense  for  repair  which  no  reasonable  man 
*oaki  incur,  and  is  therefore  properly  and,  in  a 
leoae,  necessarily  sold  for  the  old  materials."    In 
(hese  three  cases  all  the  authorities   relating  to 
ihandoniiient   are   fully  reviewed,  and  no  useful 
ibject  would  be  gained  in  repeating  the  review. 
fe  ooDsider  that  we  act  on  the  principles  laid  down 
I  Btmx  T.  Salvador  in  holding  that  the  jury,  finding 
M  the  sale  waa  right  under  the  circumstances  in 
ridenoe  before  them,  found  that  there  was  an  actual 
iCal  loM  with  benefit  of  salvage,  although  the  cargo 
riifmi  in  specie  at  the  time  of  the  sale,  and  there 
at  «o  Botfoe  of  ubikadoament.    Tbia  j«  the  judg- 
oimyLoid,  my  brother  KeatiDg  and  myse&. 


My  brother  Byles  has  written  a  separate  judgment, 
which  he  desires  me  to  read.  He  ag^rees  in  the 
principle,  but  he  takes  a  different  view  of  the 
facts. 

Byles,  J. — I  agree  with  my  Lord  and  the  rest 
of  the  court,  that  if  the  cargo  was  sold  by  the 
captain  of  the  vessel  because  the  expense  of  for- 
warding it  to  its  destination  would  have  exceeded 
its  value  when  so  forwarded,  it  was  rightly  so  sold  ; 
that  a  sale  under  such  circumstances  would  have 
changed  the  property ;  and  that  there  would  have 
been,  not  meiely  a  constructive,  but  an  actual  total 
loss,  of  the  timber.  I  also  agree  that,  in  the  case 
of  such  an  actual  total  loss,  no  notice  of  abandon- 
ment is  necessary.  But  in  all  cases  of  alleged  con- 
structive loss,  where  the  captain  takes  upon  himself 
to  sell  the  ship,  and  still  more  so  when  he  sells  the 
cargo,  the  necessity  of  so  doing  ought  to  be  strictly 
proved,  and  the  jury  are  not  at  Uberty  to  act  on 
conjecture.  It  is  plain,  on  the  figures  appended  to 
the  report  of  the  learned  judge,  that  the  expenses 
of  bringing  the  cargo  to  Liverpool  would  not  have 
equalled  the  value  of  tlic  cargo,  when  brought 
there  in  its  integrity,  by  209^  The  JU17  have 
found  that  there  would  have  been  a  diminution 
of  the  quantity  of  timber  to  this  extent,  and  there- 
fore that  the  expenses  would  have  equalled  the 
value  of  the  diminished  cargo,  which  alone  could 
have  been  actually  brought  home.  But  I  can  find 
no  evidence  on  the  judge's  notes  to  support  this 
amount  of  deduction  from  the  original  quantity 
of  the  cargo.  It  may  be  that  there  would  be  some 
deduction ;  but  it  may  also  be  that,  if  any,  there 
would  be  a  very  much  smaller  deduction.  *  Again, 
on  the  assumption  that  such  a  diminution  of  quan- 
tity were  proved,  the  expenses  of  bringing  home  the 
cargo  should  be  calculated  on  the  larger  quantity  of 
timber  contained  in  the  whole  original  cargo. 
It  is  possible  (but  I  see  no  evidence  to  prove 
it)  that  the  expenses  of  landing  and  rafting 
would  be  the  same  whether  any  portion  of  the  cargo 
were  lost  or  not.  This  might  depend  on  the  period 
at  which  the  loss  of  quantity  took  place,  of  which 
there  is  no  evidence  that  I  am  aware  of.  But, 
assuming  the  landing  and  rafting  to  be  constant 
qualities,  yet  the  freight,  both  original  and  addi- 
tional, is  at  so  much  per  load,  and  is  calculated  by 
the  assured  on  the  quantity  contained  in  the  entire 
cargo.  But  the  freight  actuidly  payable  for  sending 
a  smaller  quantity  would  be  less.  Therefore,  in 
calculating  the  expense  of  sending  the  diminished 
cargo  home,  too  much  is  charged  for  freight.  But 
any  deduction  from  the  charge  for  freight  makes 
the  sale  unlawful,  and  indeed  destroys  the  claim  for 
a  constructive  total  loss ;  for  it  does  not  appear  on 
the  figures  that,  even  if  the  freight  could  be  charged 
on  the  original  quantity,  it  would  do  more  than 
bring  the  expenses  of  sending  home  the  cargo  up 
to  the  value  of  the  cargo  so  sent  home ;  no  excess 
of  charge  beyond  the  value  of  the  cargo  is  shown. 
I  much  regret  that  in  this  preliminary  question  I  am 
unable  to  concur  with  the  rest  of  the  court ;  but 
though  I  fear  I  must  be  in  error,  I  do  not  feel  at 
liberty  to  yield  my  opinion ;  for,  if  it  be  correct,  the 
pit.  will  still  be  entitled  to  hold  his  verdict  to  the 
extent  of  a  partial  loss,  the  amount  of  which  loss  is 
by  agreement  to  be  settled  by  competent  parties. 
And  on  a  careful  consideration  of  the  evidence,  I 
feel  strongly  that  this  result  would  be  more  likely 
to  advance  the  real  justice  of  the  case  than  the 
verdict  as  it  now  stands. 

Ruk  diuhargtd. 
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Aug,  1,  2,  and  Nov,  8,  1864. 

Thb  Maris  Joseph. 

Bid  of  ladinff — Stoppage  in  transitu — Fraud — Bond 
fidt  ttjoaufertt  for  value, 

A  bill  of  lading  is  nof^  like  a  bill  of  exchange  or  promissory 
notCy  a  negotiable  instrument  which  passes  by  mere 
delivery  to  a  bond  fide  transferee  for  valuaUe  con- 
siderationf  without  regard  to  the  title  of  the  parties 
who  make  the  transfer. 

Although  the  shipper  may  have  indorsed  in  Hank  a  bill 
of  lading  deliverable  to  his  assigns,  his  right  is  not 
affected  by  an  appropriation  of  the  bill  oflacUng  with- 
out his  authority,  and  if  he  Aave  not  authorised  the 
transfer,  a  subsequent  bond  fide  transferee  for  value 
cannot  make  title  under  it  to  the  goods. 

Indorsees  of  a  bill  of  lading  accepted  a  bill  of  exchange 
in  payment,  and,  as  further  security,  deposited  the  bill 
ofladino  with  the  shippers'  agent;  but,  having  afier- 
wards  fraudulently  obtained  possession  of  the  bill  of 
lading,  indorsed  it  to  a  bond  fide  transferee  for  value  : 

Held,  thai  the  shippers  had  not  thereby  lost  their  right  to 
stoppage  in  transitu. 

ThlB  was  A  suit  under  the  provisions  of  the 
Admiralty  Court  Act  1861,  s.  6,  for  breach  of  duty 
and  breadi  of  contract  by  the  master,  in  respect  of 
goods  shipped  on  board  the  above-named  vessel. 

On  the  nth  Feb.  1864,  Walter  Stericker,  of 
King^tdb-upon-Hull,  as  agent  for  Messrs.  Maxwell 
and  Dreossi,  of  Bordeaux,  in  France,  agreed  with 
Messrs.  Scarborough  and  Tadman,  of  Kingston- 
upon-HuU,  for  the  sale  to  them  of  sixty  tons  of 
linseed  cake,  they  paying  for  the  same  by  their 
acceptance  at  three  months*  date.  The  linseed  cake 
was  accordingly,  on  the  11th  Feb.,  shipped  at 
Bordeaux  on  board  the  Marie  Joseph,  owned  and 
commanded  by  Jean  Marie  Gloahec.  Messrs.  Max- 
well and  Dreossi  indorsed  the  bill  of  lading  unto 
order  or  assigns,  and  drew  a  bill  of  exchange  for 
the  price  of  &»  linseed  cake  on  Messrs.  Scarborough 
and  Tadman,  and  forwarded  both  the  bill  of  lading 
and  the  bill  of  exchange  to  Stericker,  their  agent. 
On  the  16th  Feb.  1864,  Stericker  brought  both  the 
bill  of  lading  and  the  bill  of  exchange,  and  also  a 
policy  of  insurance  upon  the  linseed  cake,  to  the 
office  of  Scarborough  and  Tadman.  Mr.  Scar- 
borough, one  of  the  members  of  the  firm,  accepted 
the  bill  of  exchange,  and  thereupon  Stericker 
delivered  to  him  the  bill  of  lading  duly  indorsed 
by  Maxwell  and  Dreossi,  together  with  the  policy  of 
insurance.  A  conversation  then  took  place,  in 
which  some  mention  was  made  by  Stericker  respect- 
ing the  implication  of  the  firm  of  Scarborough  and 
Tadman  in  the  affairs  of  one  David  Moor,  which 
affairs,  since  the  preceding  Christmas,  it  had 
been  rumoured  were  embarrassed.  Thereupon  Mr. 
Scarborough  said,  "Let  him  (Stericker)  keep  the 
bill  of  lading."  Accordingly  Scarborough  handed 
back  the  bill  of  lading  and  the  policy  to  Stericker, 
and  Stericker  signed  and  gave  to  Scarborough  a 
receipt  for  the  same  in  the  following  terms : 

Hull,  16th  Feb.  1864. 
Uemorandom,  that  I  have  received  of  Meisra.  Scarborongh 
and  Tadman,  of  HaU,  a  bill  of  lading  and  policy  of  inanranoe 
for  about  sixU  tons  of  Unaeed  cake,  ahipped  ex  l^orte  JottpK, 
dated  at  Bordeaox  the  11th  Feb.  1864,  and  which  I  hold  as 
■ecoritv  againat  their  acceptance  of  Mosara.  Maxwell  and 
DraoMd'B  draft  for  437t  U  4d,  doe  on  the  14th  May  1»64,  until 
the  cakeB  are  sold  or  the  veaael  arrivea 

Waltbk  Stkhickkr. 


On  the  18th  Feb.  1864,  Mr.  Walter  Tadman,  the 
ier  member  of  the  firm  of  Scarborough  and  Tad- 
nun,  called  on  Stericker,  and  stated  to  him  that  hia  \  ilse\t. 


firm  had  sold  the  linseed  cake  to  a  Mr.  Crajsdile. 
who  would  accept  a  bill  of  exchange  against  Uie  hill 
of  lading,  and  Mr.  Tadman  asked  for  the  bill  ol 
lading.  Trusting  to  this  representation,  Sterickei 
returned  the  bill  of  lading  to  Tadman ;  bat  thi 
representation  was  untrue,  as  no  such  sale  had  tskoi 
place.  On  the  same  day,  the  18th  Feb.,  but  shortlj 
afterwards,  Messrs.  Pease  and  Co.,  the  pits.,  who 
are  bankers  in  Hull,  sent  a  measage  to  tfai 
office  of  Scarborough  and  Tadman,  reqoestuq 
one  of  the  members  of  the  firm  to  call  upoi 
them  at  the  bank.  It  appeared  that,  on  th 
18th  Jan.  preceding,  Messrs.  Scarborougji  ud 
Tadman  owed  the  bank  1985^1,  and  were  liaUi 
on  bills  which  the  bank  had  discounted,  ui 
which  were  running,  to  the  extent  of  48472,  whDa 
the  bank  held  security  only  for  850/!.  On  tb 
18th  Feb.  the  debt  had  been  reduced  to  1187/.,  be 
the  discount  liabilities  still  amounted  to  4000/1  o 
thereabouts.  Upon  receipt  of  the  message  Xi 
Tadman  went  to  the  bank,  and  took  with  him  tb 
bill  of  lading,  and  also  some  warrants  for  some  li 
grass.  There  he  saw  Mr.  Arthur  Pease,  a  membc 
of  the  banking  firm,  who  asked  him  to  reduce  tb 
debt  of  the  firm,  but  did  not  ask  him  for  securi^ 
Tadman  thereupon  offered  to  him  as  a  security  tk 
bill  of  lading,  the  policy  of  insurance,  and  the  was 
rants,  and  this  offer  Mr.  Pease  accepted.  Tadma 
then  indorsed  the  bill  of  lading,  and  ddiTeredi 
with  the  other  documents,  to  Mr.  Pease,  and 
memorandum,  in  the  usual  form,  was  drawn  up^  1 
the  effect  that  the  documents  were  delirered  as 
security  for  advances  then  made,  or  which  mi^ 
afterwards  be  made,  giving  authority  to  tfa 
bank  to  sell  the  goods  and  place  the  proceed 
to  the  credit  of  the  depositors.  This  memc 
randum  was  not  signed  by  Mr.  Tadman,  in  ooc 
sequence,  as  it  is  sworn,  of  a  mere  orersigk 
Mr.  Pease  also  deposed  that  at  the  date  ol  tlii 
transaction  he  did  not  know  the  history  of  the  Ul 
of  lading,  but  assimied  the  bill  of  lading  to  bi 
as  it  purported,  the  lawful  property  of  Scarboroas 
and  Tadman ;  that  he  had  no  suspicion  that  Scsi 
borough  and  Tadman  were  insolvent  or  on  the  er 
of  insolvency,  though  he  knew,  through  the  baak 
ing  account,  that  they  were  mixed  up  with  tb 
dealings  of  Mr.  Moor.  Mr.  Moor  did  not  becon 
bankrupt  till  the  4th  March. 

On  the  7th  March  Scarborough  and  Tadmil 
also  stopped  payment.  On  the  5th  March 
Messrs.  Maxwell  and  Dreossi  telegraphed  ti 
Stericker  to  stop  the  delivery  of  the  linaed 
cakes,  and  announced  that  a  bill  of  lading  it 
dorsed  to  Stericker  would  be  sent  by  the  saM 
post.  This  was  accordingly  done,  and  on  the  Ttl 
March  Stericker  received  a  bill  of  lading,  being  i 
duplicate  of  the  one  indorsed  to  Scarborouf^  snt 
Tadman,  except  that  it  was  indorsed  to  hin 
QStericker).  The  vessel  arrived  in  Hull  on  the  6ti 
April.  A  water  clerk  came  on  board  first,  and  tok 
the  captain  that  he  thought  two  persons  claimed  tb 
cargo,  and  advised  him  to  be  careful.  He  wa 
shortly  afterwards  followed  by  Johnson,  the  derl 
of  the  solicitors  to  the  pits.  Pease  and  Co.,  wb 
presented  the  bill  of  lading  held  by  the  pltsi,  am 
claimed  the  cargo.  When  it  was  first  presented  1 
was  not  indorsed  by  Messrs.  Pease  and  Co.,  tb 
pits. ;  in  fact  it  was  not  indorsed  till  the  7th.  Oi 
the  same  day,  the  5th,  but  later,  Stericker  cam 
on  board  and  presented  his  bill  of  Lading,  am 
eventually  obtained  possession  of  the  cargo,  tfa 
captain  receiving  an  indemnity  from  Maxwell  an 
Dreossi.  On  the  9th  April  Messrs.  Peaae  aad  O 
commenced  this  action  against  the  Mtarie  JosqaAan 
her  master,  and  on  the  16th  April  an  appeanuM 
was  entered  on  behalf  of  the  master. 


other  member  of  the  firm  of  Scarborough  and  Tad-  \     TV\<^  evitoici^  "«%&  Va^qii  %vt>d  vwx  befora  tfa* 

ia\i 


MARITIME  LAW  OASEB. 
Tiu  Makt  Ahh.  . 


ea'«  Adncate  and  Clariam  appealed  for 


,Q.C.a 


i  C.  P.  Bull  for  tbB  deftt. 


«.— The  cam  may  at  once  be 
ot  uj]  difflcnlty  occuioned  hy  the  tecoud 
lading  indoraed  to  Stericker,  ai  that  bill  waa 
id  indoned  loog  rabceqaeatlj  to  the  indorae- 
'  the  flnt  Inll  of  bdiog  bj  Tadman  to  the 
d  if  Heaan.  Maxwell  and  Dreoui  had  a  right 
01  bwuUu,  tiuy  did  not,  in  order  to  exercise 
an  anoCbET  bill  of  lading.  The  qneition 
-e  ia,  whether  Heian.  Uaxwdl  and  Dreoaai 
:iKbt  to  atop  tn  (raui'ni  aa  jigainat  He*«n- 
md  Co.  the  pita.  If  the  flnt  bill  of  lading, 
UAj  upon  toe  deliveij  of  it  to  Scarbtntiugh 
iman,  had  been  at  once  indoraed  bj  tbem 
raloable  conaideration  to  Fcaae  and  Co., 
I  [he  intermediate  proceesca  of  the  bill  being 
d  by  Scarborough  to  Stericker,  and  again 
d  b^  Stericker  to  Tadman,  Mesgrg.  Maxwell 
eoaai  would  hare  lost  their  right  to  stop  in 
,  a*  against  tbe  bank.  Thia  ia  clear  opon 
ihority  of  LiMcoroie  y.  Maion,  5  Term  Bep. 
id  1  Smith  L.  Caa.  681,  and  other  caaea. 
ifU.,  howerer,  without  diapating  (which 
be  imposeible)  the  authority  irf  uiat  case, 
■  nplicability  in  the  present  instance.  The 
iDll^  that  the  indorsement  to  Pease  and  Co. 
flnt  bill  of  lading  waa  not  an  indoisemeat 
ubte  coDsideratioQ.  But  I  cannot  doubt  that 
ilderation  averred  by  Measrs.  Pease  to  corer, 
nking  account,  past  advancea  and  also  ad- 
in  future,  tg,  in  the  view  of  tbe  law,  a  valu- 
■uideration ;  and  I  know,  from  undoubted 
ty,  that  it  is  customarv  for  bUU  of  lading  to 
n  to  cover  such  banking  accounta,  and  no 
m  exista  aa  to  the  validity  of  such  transac- 
The  csjtes  cited  liave  really  no  bearing  on 
Knt  case.    Reliance  is  placed  on  the  case  of 


Acta,   that   a  factor,   known  as  a  factor, 

pledge  goods  entrusted  to  him  as  a 
'  for  past  advancea  made  lo  himself, 
ode  of  dealing  being  plainly  incompatible 
a  fldudary  character.    In  the  present  case 

of  lading  was  undoubtedly  delivered  as  a 
'  for  such  post  advancea.  But  Scarborough 
dman  were  not  factors,  tliey  were  owners, 
re  dealt  with  as  such  by  the  bank.  The 
we  of  Patita  f.  Thompim,  and  the  caacs  of 
J  T.  Ending,  6  Beav.  376,  and  Re  WatzinlJau 
srt,  5  B.  &  A.  617,  plainly  show  that  tbe 
)f  a  bill  of  lading  as  a  security  to  a  bank  for 
ranees,  if  made  by  the  owner,  or  by  a  factor 
ithority  to  make  such  pledge,  takes  prece- 
aver  the  right  of  the  vendor  to  stop  I'a 
.  Another  objection  was,  that  this  indorse- 
f  for  valuable  consideration,  was  neverthe- 
alid,  because  fraudulent  against  creditors  of 
migh  and  Tadman.  But,  to  use  the  words 
lodgment  in  fan  Called  and  oliert  v.  Booker, 
91,  "  to  defeat  a  payment  or  transfer  made  to 
i»,  the  assignees  must  show  it  to  be  frau- 
a*  against  the  body  of  creditors,  by  proving 

voluntary  on  the  part  of  the  bankrupt,  and 
anplation  of  bankruptcy ;  and  if  it  ii  made 
eqnence  of  the  act  of  the  creditor,  it  is  not 
IT."  In  the  present  case,  it  has  not  been 
that  the  indorsement  of  the  bill  of  lading 
ide  by  Tadman  in  contemplation  of  lunk- 
Mr.  Pease  swears  be  did  not  suspect  the 

BcarbomD^  and  Tadman  to  be  insolvent ; 
I  ahowD  that  it  n'aa  made  in  consequence  ol 

tt  Mr.  Pease^  Sor  Mr.  Pease  presied  for  a 
OT  of  tbe  debt  of  tbe  Srm,  and  it  was  oaXy 


doned  it  to  Pease  and  Co.,  the  vendors  would 
have  lost  their  right  to  atop  in  tnnuitit  aa  agunat 
the  lien  of  the  bank.  But  there  is  another 
most  important  fact  to  be  C0Dsidet«d.  Tlie  bill 
was  returned  to  Stericker  and  obtained  hack  from 
blm  by  a  fraudulent  representation  on  the  part 
of  Mr.  Tadman,  and  he,  being  to  fraudulently  pot- 
— }dof  it,  transfen  it  to  Mestrt.  Pease.  Id  the 
of  Giimey  V.  Bekrtnd,  3  EIL  &  BL  638,  Lord 
Campbell  points  out  the  distinction  between  a  bill 
of  lading  and  a  bill  of  exchange.  He  aays  :  "  Primd 
fade  tbe  delta,  had  a  right  to  stop  the  wheat  on  2nd 
Feb.,  for  it  was  still  in  cnuntu,  and  Ih^  were  napaid 
ownera.  The  burden  is  upon  the  pits,  to  prove  that 
they  had  become  the  owners,  and  that  the  right  to 
stop  1*11  traniita  was  gone.  For  tliis  pmpoae  it  ia  not 
enough  that  they  had  become  bond^fidt  holder*  of 
tbe  indorsed  biti  of  lading  for  valuable  conaidenLtioD. 
A  bill  of  lading  it  not,  like  a  blil  of  exchange  or 
promiasory  note,  a  negotiabie  instrument  which 
posses  by  mere  delivery  to  a  bomi  fiib  tranaferee  for 
valuable  consideration,  without  regard  to  the  title  of 
the  parties  who  make  the  transfer.  AlthtHigh  tha 
shipper  may  have  indorsed  in  blank  a  bill  of  lading 
deliverable  to  bis  assigns,  his  right  is  not  affected 
r  an  appropriation  of  it  without  hia  authority.  If 
be  stolen  from  him,  or  transferred  without  hi* 
authority,  a  subsequent  bond  fide  traiufeiee  for 
value  cannot  make  title  under  it  as  the  shipper  of 
tlie  goods.  Tbe  bill  of  lading  only  represents  tho 
goods,  and  In  thia  instance  the  transfer  of  the  sym- 
bol does  not  operate  more  than  a  transfer  of  what 
is  represented."  Applying  this  doctrine  to  the  pre- 
'  caaa :  the  biU  of  lading  waa  obtained  back  from 


consent,  or  the  consent  of  tbe  vendor,  and  cootraiy 
the  understanding  between  Stericker  and  Tad- 
m.  Tiiia  fraudulent  conduct  of  Tadman,  then, 
rendered  invalid  the  indorsement  to  Peaae  and  Co., 
and  they,  although  quite  innocent  of  any  partici- 
pation in  it,  most  bear  the  consequences.  I  pro- 
ce  against  tlie  pita.,  of  necessity,  with  oosts. 


Jan.  17  and  Feb.  2B,  1B65, 

Toa  MsBT  Amt, 

Sabxige — Appeal Jnm  magietraU* — "Sum  in  ttupoH" 

The  Merchant  Shipping  Ad  1864,  :  iSi—Juritdu!- 

lion — DeltB/  in  taking  cbJKtion. 
Upon  a*  appUcatiim  to  moffittmiet  /or  an  award  of 

tabme,  lie  pile,  daimed  the  sum  of  200JL,  but  after- 

waria  made  a/t/rmal  demand  of  iOL  : 
Held,  that  in  ncA  a  caee  tie  High  Court  o/ Admiralty 

had  no  juritdiclion  to  entertain  aa  i^ipiid  fnm  lAs 

moffiitrate/  dtdiion. 
An  obfeclion  to  ihejwitdiciion  of  the  court  mag  be  laia 

at  any  time  during  titepngreu  of  Ike  caiue. 

This  was  an  appeal  from  a  decision  of  two  of  Her 
Majesty's  justices  of  the  peace  at  Southampton,  in 
a  salvage  claim  tirought  by  the  owners  and  master 
and  crew  of  the  ateam-tug  Phctnix,  against  the  above- 
named  vessel,  a  brig  of  213  tons.  The  value  of  tin 
property  aaved  was  1600^,  and  tbe  salvors  claimed  a 
sum  not  exceeding  200^^,  and  snbaeqnently  made  a 
formal  demand  for  4(M.  The  justices,  after  hearing 
the  evidetwe  adduced,  adjudged  that  no  salvage  was 
due,  and  from  their  decision  the  ^aaent  Kgn^al  ««a 
proMcated. 

iJwne,  q,C  MiA  V.  IjtAlagW*  aroww^VR  ■*! 
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apps.,  the  owners  of  the  Phctnir^  and  argued  that 

the  appeal  shonld  not  be  allowed,  an  the  sum  in 

dispute  was  under  50^,  and  that  therefore  the  case 

was  within  the  provisions  of  the  464th  section  of  the 

Merchant  Shipping  Act  1854.    The  following  is  the 

section  referred  to : 

ir  any  peraon  is  aggrieved  hy  the  award  made  by  such 
justioes  ...  as  aforeitaid,  he  may  in  England  appeal 
to  the  High  Court  of  Admiralty  of  England  .  .  .  bnt 
no  such  appeal  shall  be  allowed  unless  the  sum  in  dispute 
exceeds  fifty  pounds. 

The  Admiralty  AdvorcUe  and  E.  C.  Clarkson  for  the 
resps.,  the  owners  of  the  Mary  Ann^  contra. 

Dr.  Ldshington. — ^This  is  an  appeal  from  the 
award  of  two  justices  of  the  peace  at  Southampton, 
in  an  alleged  cause  of  salvage.  The  owners  of  the 
ship  have  denied  the  jurisdiction  of  the  court,  on 
the  ground  that  the  sum  in  dispute  did  not  exceed 
TMy  it  being  enacted  by  the  464th  section  of  the 
Merchant  Shipping  Act  that  no  appeal  shall  be  al- 
lowed unless  the  sum  in  dispute  exceed  50/.  The 
term  '*  sum  in  dispute "  is  a  somewhat  vague  ex- 
pression, but  would,  in  my  opinion,  have  reference, 
in  a  case  like  the  present,  to  any  specific  sum  that  has, 
in  fact,  been  demanded  and  refused  as  a  remuneration 
for  the  services  rendered.  I  layout  of  my  consider- 
ation all  loose  expressions  occurring  in  conver- 
sation between  the  master  of  the  Mary  Ann  and  the 
master  of  the  Phanix;  but  it  appears  that  the 
Southampton  Steam  Towing  Company,  who  are  the 
pits,  in  this  suit,  made  a  formal  demand  for  402.  It 
is  true  that  the  pits,  might  not,  by  sending  in  this 
demand,  absolutely  debar  themselves  from  suing  for 
a  larger  sum;  but  they  have  not  throughout  the 
proceeding  ever  demanded  a  sum  exceeding  50/. 
On  the  contrary,  if  when  the  parties  went  before 
the  justices  they  demanded  any  specific  sum,  it  was 
this  sum  of  40^  This,  therefore,  constitutes  the  sum 
in  dispute,  and,  it  being  under  50/.,  no  appeal  can  be 
entertained  by  this  court.  It  has  been  contended 
that  this  objection  is  .taken  too  late,  but  I  apprehend 
that  if  at  any  time  the  court  discovers,  and  the  facts 
show,  that  the  court  has  no  jurisdiction,  it  cannot 
procc^  further  in  the  cause.  The  delay  of  one  or 
both  parties  cannot  confer  jurisdiction.  I  must 
dismiss  this  appeal  with  costs. 


Jan,  28  and  29,  and  March  3,  1865. 

The  Spirit  op  the  Ocean. 

IJmited  liability — Registered  owners — Liability  of  })art 

owners. 

The  owners  of  a  ship  who  are  entitled  to  the  privilege  of 
limited  liability  are  not  necessarily  those  whose  mtmes 
appear  upon  the  ship*s  register. 

The  mastery  also  part  owner  of  a  ship,  sold  his  shares, 
but  be/ore  the  transfer  hcut  been  registered,  the  ship, 
throuah  the  tnaster*s  default,  came  into  collision  with 
andaamaged  another  vessel: 

Held,  that  the  mcuter  was  not  an  owner  so  as  to  affect 
the  privilege  of  limited  liability. 

Part  owners  are  not  partners,  and  therefore,  semhle,  that 
the  error  or  misconduct  of  one  part  owner  would  not 
forfeit  the  right  of  his  co-owners  to  limited  liability. 

This  was  a  suit  for  the  purpose  of  limiting  the 
liability  of  the  owners  of  the  British  ship  Spirit  of 
the  Ocean,  577  tons. 

The  S^rit  of  the  Ocean,  on  the  22nd  Nov.,  came 

into  collision  with  the  Robin  Hood,  whose  owners 

and  the  owners  of  the  cargo  of  the  Robin  Hood, 

having  brought  an  action  against  the  &[firit  of  the 


SfM'rit   of  the   Ocean  to   the   privilege  of  limited 
liability. 

£.  C.  Clarkson  appeared  for  the  pita. 

r.  Lushington  for  the  def U.— The  mmster,  who  wu 
then  also  part  owner,  was  on  board  the  vetsd  tt 
the  time  of  the  collision,  and  to  blame  for  it.  The 
54th  section  of  the  Merchant  Shippiiig  Act  Amend- 
ment Act  1862  shows  that  in  such  a  case  there  cu 
be  no  limited  liability,  at  least  as  respecto  the 
master.    The  following  is  the  section  referred  to : 

The  owners  of  any  ship,  whether  British  or  foreigii,  sbsB 
not,  In  cases  where  all  or  any  of  the  fdlowlnf  oicni 
occur  without  their  actual  fault  or  privitj,  that  k  to 
say  .  .  .  Where  any  loss  or  damsjfe  u  by  reiion  of  dw 
improper  nariffatlon  of  such  ship  as  aforeaald  caused  to  tasj 
other  ship  or  boat,  or  to  any  goods,  mercsfaaBdiflei,  or  oter 
things  whatsoever  on  board  any  other  ship  or  boat;  bt 
answerable  in  damages  ...  to  an  aggregate  amoot 
exceeding  fifteen  pounds  for  each  ton  of  ttieir  ship^  toonsfa 

Dr.  LusinNGTON. — Upon  the  assumed  state  of 
facts  in  this  case  several  questions  of  law  wm 
raised,  and  especially  that  the  co-owners  of  die 
master  were  not  entitled  to  limited  liability.  But 
it  is  first  necessary  to  consider  what  is  Uie  rad 
state  of  the  facts,  and  whether  the  master  wis  or 
was  not  a  co-owner  at  the  time  within  the  meaning 
of  the  statute.  The  state  of  facts  appears  to  be  thii^ 
that  RouUe  Gary,  the  father  of  the  master,  owned 
several  shares  ii^  this  vessel,  and  that,  eaziy  in  the 
year  1864,  in  order  to  enable  his  son  to  become 
master,  he  transferred  to  him  six  shares.  In  the 
month  of  July  his  son,  by  bill  of  sale,  re-tnmsfemd 
to  his  father  the  shares,  which  bill  of  sale  was  not 
registered  at  Uie  time  of  the  collision.  Then  the 
question  is — assuming  the  son  to  be  on  board  and 
to  blame  for  the  collision — ^whether  he  was  a  pvt 
owner,  as  the  bill  of  sale  was  not  registered  ?  The 
solution  of  this  question  depends  upon  the  meaninjr 
which  the  court  must  ascribe  to  the  term  "owners* 
in  the  54th  section  of  the  Merchant  Shipping  Act 
Amendment  Act  18G2.  If  the  court  is  bound  by  the 
terms  of  that  section  to  hold  that  it  means  regis- 
tered owners,  whatsoever  may  be  the  circumstances 
of  the  case,  then  the  court  must  hold,  of  coarse,  thit 
the  master  was  an  owner  in  respect  of  this  coUisioa. 
Very  properly  in  the  argument  reference  was  made 
to  many  of  the  other  sections  of  this  Ant,  and,  in- 
deed, to  prior  Acts  of  Parliament ;  but  I  must  con- 
fess that  they  throw  but  a  very  dim  light  upon  the 
question  I  have  to  determine.  Neither  am  I  helped 
much  by  the  fact  that  the  former  state  of  the  law, 
which  rigidly  excluded  all  equitable  interests,  and 
held  that  nothing  could  be  noticed  which  did  not 
appear  upon  the  registry,  is  now  altered.  The 
cases,  too,  which  have  been  cited,  though  inci- 
dentally throwing  some  light  upon  the  argumenu 
raised,  are  not  so  pertinent  to  the  present  quef 
tion  as  to  afford  me  very  material  assistance  t5 
to  deciding  it.  I  bear  in  mind,  however,  though  for 
very  different  purposes,  that  the  present  state  of  the 
law  does  allow  cognisance  of  equitable  interests. 
The  object  of  the  statute  clearly  was,  to  relieve 
from  limited  responsibility  thi^se  who,  as  owners  of 
the  ship,  had  the  government  thereof,  and  were 
entitled  to  the  advantages  arising  therefrom,  and 
exposed  to  the  risk  consequent  upon  navigation, 
provided  always  tlint  those  owners  had  not  incurred 
any  blame  as  to  the  collision  in  question.  Negli- 
gence or  misconduct  would  forfeit  this,  which  I  may 
call  a  privilege.  Supposing  one  part  owner  alone  to 
blame,  it  appears  to  me  contrary  to  the  principle  on 
which  that  enactment  is  founded,  to  hold  that  his 
error  or  misconduct  would  affect  the  innocent  co- 
owners,  for  it  is  personal  blame  which  is  the  ground 
of  the  forfeiture  from  limited  liability.    It  most  be 


6heffjr,  the  present  action  was  brought  for  the  pur-  \  tecoWecled  \^aX  ^o-Q^Tic:c%  q\  ^bxv^  axe  not  pirtner*. 
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this  latitude  of  construction,  and  that  I 
ted  in  this  opinion  by  the  judgment  in 
Dickmn,  2  B.  &  Al.,  though  that  judgment 
d  not  in  a  case  of  collision  and  upon  a 
ifferentlj  worded.  The  terms  of  the 
c  159,  s.  1,  are  both  sing^ular  and  plural : 
person  or  persons  who  is  or  arc  owner  or 
'  part  owner  or  owners,  of  any  vessel,  shall 
o  answer  for  any  damage  arising  by  reason 
;lect  without  the  fault  or  privity  of  such 
>wners.''  Those  of  tiie  504th  section  of 
bant  Shipping  Act  1854  are  singular 
fo  owner  of  any  sea-going  ship,  or  riiare 
lall,  in  cases  where  any  of  the  following 
vr  without  his  actual  fault  or  privity." 
those  of  the  54th  section  of  the  Mcr- 
pping  Act  Amendment  Act  1862  are 
ily,  viz.:  **  The  owners  of  any  ship, 
British  or  foreign,  shall  not,  in  cases 
'  of  the  following  events  occur  without 
al  fault  or  privity."  But  although  this 
is  found  in  the  phraseology,  it  seems  im- 

0  infer  therefrom  that  the  Legislature 
;o  impose  upon  one  owner  a  new  liability 
faults  of  his  co-owner.  Whatever,  there- 
pinion  might  be  with  respect  to  Mr.  Gary, 
ould  not  hold  that  his  co-owners  were 
y  his  fault  or  negligence.  A  contrary 
>uld,  I  think,  be  opp(wed  to  the  spirit  of 
and  not  reconcilable  with  justice.  But 
!Ct  to  Mr.  Gary,  jun.,  does  the  absence  of 
»n  compel  me  to  consider  him  an  owner 
e  meaning  of  the  54th  section  of   the 

Shipping  Act  Amendment  Act  18G2? 
id  that  it  is  the  duty  of  the  vendee,  and 
It  also,  to  register  his  title,  as  without 
»n  the  vendee  would  not  be  entitled  to  the 
efits  of  ownership.  But  apart  from  regls- 
le  execution  of  the  bill  of  sale  entirely 
3  title  of  the  vendor.  Such  is  the  case  by 
ry  law  of  nations,  and  I  think,  too,  by  the 
law  of  this  country.  Registration  is  but 
of  a  fact  done — a  record  of  the  sale,  not 
tself ;   and  though  formerly,  unless  the 

1  been  made,  the  law  would  not  take  cog- 

I  any  interest  in  shipping,  yet  this  was 
''  virtue  of  statute  only,  and  as  the  execu- 
e  bill  of  sale  then  divested  the  interest  in 
r  where  not  prohibited  by  statute,  such 
the  present  state  of  the  law,  the  statutory 
laving  now  been  repealed.  I  cannot  doubt 

II  the  reasons  upon  which  limited  liability 
I  apply  to  Mr.  Gary,  sen.  equally  with 
owners,  and  I  see  nothing  in  the  Act  to 
le  giving  that  construction  to  the  54th 
[  pronounce  for  the  limitation  of  liability, 
he  costs  occasioned  by  opposing  it. 

Thuradayj  Jan,  26,  1865. 
)re  the  Right  Hon.  Dr.  Lubhixotox.) 

The  India. 
httomry — Oisolete  statute — Repeal, 

\aer  is  not  sufficient  to  repeal  a  statute,  but 
&f  non-user  may  he  important  in  considering 
ion  whether  or  no  the  statute  has  been  re- 
'  implication, 

1,  c  21,  «.  2,  which  prohibits  loans  of  money 
try  of  vessels  desiyned  to  trade  in  the  £ast 
as,  since  the  other  restrictions  upon  the  East 
tde  have  been  rentoved,  been  repealed  by  impli* 

I  a  cause  as  to  the  validity  of  a  bottomry 
I  a  foreign  vessel  engag^  in  the  India 

Cab.'-You  n.] 


In  Jan.  1859  the  India,  a  Monte  Video  vessel,  left 
Monte  Video  bound  for  Galcutta  with  a  cargo  of 
horses ;  and  in  February  following,  the  vessel  being, 
in  the  course  of  the  voyage,  in  Table  Bay,  the  mas- 
ter borrowed  some  money  on  bottomry  from  a  British 
subject  there;  and  on  his  arrival  at  Calcutta  he 
^ave  another  bond,  in  favour  also  of  British  sub- 
jects, and  payable  at  the  Mauritius.  In  the  answer 
put  in  by  Uie  owner  of  the  India  it  was  alleged  that 
both  bonds  were  void,  by  reason  of  the  7  Geo.  1, 
c.  21,  s.  2. 

The  following  is  the  section  referred  to : 

.  .  .  All  cootTftcts  Mod  sgreamants  whatsoever  .  .  .  made 
l^  say  of  His  lUjesty's  subjects,  or  any  person  or  persons  In 
tniet  for  them  for  or  npon  the  loan  of  any  moneys  by  way  oC 
bottomry  on  any  ship  or  ships  in  the  servloe  of  foreigners, 
and  bound  or  designed  to  trade  In  the  East  Indies,  or  parts 
aforesaid  .  .  .  shall  be  Mod  are  hereby  declared  to  be 
void. 

(See  also  19  Geo.  2,  c  37,  •.  5.) 

Deane,  Q.  C.  and  Clarlcson,  for  the  bondholders, 
moved  the  court  to  reject  the  answer. 

F.  Lushinyton  for  the  owner. 

Dr.  LusHiKOTON. — ^Though  a  British  Act  of  Par- 
liament does  not  become  inoperative  by  mere  non- 
user,  however  long  the  time  may  have  been  since  it 
was  known  to  have  been  actually  put  in  force,  yet 
the  fact  of  non-user  may  be  extremely  important 
when  the  question  is,  whether  there  has  been  a 
repeal  by  implication.  What  words  will  establish 
a  repeal  by  implication,  it  is  impossible  to  say.  If, 
on  the  one  hand,  the  general  presumption  must  be 
against  such  a  repeal,  on  the  ground  that  the  inten- 
tion to  repeal,  if  any  had  existed,  would  have  b^ea 
declared  in  express  terms,  on  the  other  hand  it  is 
clear  that  it  is  not  necessary  that  any  express 
reference  be  made  to  the  statute  which  is  to  be 
repealed.  A  prior  statute  would,  I  conceive,  be 
repealed  by  implication  if  its  provisions  were 
wholly  incompatiole  with  a  subsequent  one ;  or,  if 
the  two  statutes  together  would  lead  to  wholly 
absurd  consequences;  or,  if  the  entire  subject- 
matter  has  been  so  dealt  with  in  subsequent  statutes 
that,  according  to  all  ordinary  reasoning,  the  par- 
ticular provisions  in  the  prior  statute  could  not 
have  been  intended  to  subsist.  Before  the  passing 
of  the  statute  7  Geo.  1,  c.  21,  the  whole  of  the  East 
India  trade  was  a  strict  monopoly  in  the  hands  of 
the  East  India  Company.  Not  only  had  there 
been  a  series  of  parliamentary  charters,  but 
foreign  ships  were  further  excluded  from  trading  to 
British  possessions  in  India  by  virtue  of  the  Navi- 
gation Act,  13  Car.  2,  c.  18.  The  statute  of  7  Geo. 
1,  c.  21,  confirms  the  monopoly,  the  title  being  "  An 
Act  for  the  further  preventing  His  Majesty*s  sub- 
jects from  trading  to  the  East  Indies  under  foreign 
commissions,  and  for  encouraging  and  further 
securing  the  lawful  trade  thereof."  The  2nd  sec- 
tion contains  several  provisions  for  preventing 
any  foreign  trade,  and,  amongst  others,  it  prohibits 
all  contracts  of  bottomry  by  British  subjects  on 
ships  in  the  service  of  foreigners.  It  is  manifest  the 
sole  object  of  this  prohibition  is  the  protection  of 
the  monopoly.  The  relaxation  of  this  monopoly  was 
a  gradual  process,  both  as  to  place  and  person.  The 
monopoly  continued  longer  as  to  China  than  as  to 
the  East  Indies,  and  excluded  foreigners  longer 
than  British  subjects,  other  than  the  servants  of  the 
company.  The  abolition,  so  far  as  it  concerns 
British  subjects,  was  effected  by  the  2nd  section  of 
the  3  &  4  WilL  4,  c.  93  (an  Act  to  reguUtte  the 
trade  to  China  and  India),  which  declares  that  not- 
withstanding any  provisions  made  for  the  ptnrpose 
of  protecting  the  exclusive  rights  of  the  trade  there- 
tofore ei^oyed  by  the  comwo.^  Sxl  «xi^  Ksx  ^\  ^ix- 
liamcnt  contained,  It  AtfrafiSL^y^XvidxiX  Vyt%aoL^  ^>a^ 
Majesty's  wA^ecU  V>  ent^   w.  X!c%ft»  ^•^'^  ^»1 
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countries  beyond  the  Cape  of  Good  Hope  to  the 
Straits  of  Magellan.  Then,  with  regard  to  foreigners, 
in  1797  the  statute  of  Geo.  d,  c  117,  vras  passed, 
reciting  the  Navigation  Act,  and  empowered 
the  directors  of  the  East  India  Company  to 
admit  foreign  ships  to  trade  to  the  East  Indies, 
notwithstanding  the  statute.  The  Court  of 
Directors  exercised  this  power  by  issuing  a  regula- 
tion which  provides,  "  that  foreign  ships  belonging 
to  every  state  or  country  in  Europe  or  in  America, 
80  long  as  such  states  or  countries  respectively 
remain  in  amity  with  Her  Majesty,  may  freely  enter 
the  British  seaports  and  harbours  in  the  East  Indies, 
whether  they  come  directly  from  their  own  countipr 
or  from  any  other  place,  and  shall  there  be  hospi- 
tably received,  and  shall  have  liberty  to  trade  there 
in  imports  and  exports  conformably  to  the  regula- 
tions established  or  to  be  established  in  such  sea- 
ports," and  then  follows  a  proviso  that  they  shall 
not  cng^agc  in  the  coasting  trade.  Since  that  period 
various  other  measures  have  been  adopted  to  put 
the  foreign  trade  of  India  on  the  same  footing  as 
the  trade  carried  on  in  British  vessels  and  by 
British  subjects.  By  an  Act  of  the  Government  of 
India  the  duties  on  goods  imported  or  exported  in 
foreign  or  British  vessels  were  equalised,  and  by 
another  Act  the  coasting  trade  of  India  was  thrown 
open  to  foreign  vessels  on  the  same  terms  as  to 
British  vessels.  The  trade  therefore  to  India  is 
now  as  open  to  foreign  as  to  British  vessels.  If 
that  be  so,  not  only  have  all  possible  reasons  for  the 
prohibition  contained  in  sect.  2  of  7  Geo.  1,  c.  21,  of 
bottomry  upon  foreign  vessels  eng^aged  in  the  India 
trade,  ceastxl  to  exist,  but  the  continuance  of  that 
statute  would  be  inconsistent  with  th^  state  of  trade 
as  established  by  subsequent  statutes.  I  therefore 
am  of  opinion  that  the  statute  7  Geo.  1,  c  21,  s.  2, 
is  repealed  by  implication. 


OOTJBT  OF  APPEAL  IN  CHAKCEBY. 

Reported  by  Tuomas  Bbookhbask  and  James  11.  DAvnwosr, 

Esqra.,  BarrUtcn-at'Lair. 


Dec.  B  and  d,  18C4. 

(Before  the  Lord  Cuancellor  (Westbuiy.) 

Baring  v.  Harris. 

Sale  of  a  ship — Injunction — Costs, 

J)e/ts.y  W.  and  Co.,  agreed,  in  consideration  of  tlte  pits, 
accepting  bills  to  a  fixed  amount  (5000/.)  drawn  by 
them,  to  place  the  pits,  in  funds  to  meet  the  hills  out  of 
the  proceeds  of  ships  and  deals  coming  to  W.  and  Co, 
frotn  thur  foreign  consignor,  who  was  a  shiphuilder, 
W.  and  Co.  having  received  from  their  consignor  a 
certificate  of  sale  of  a  ship  tnen  on  its  wag  to  them, 
applied  to  the  deft,  i.for  an  advance  on  the  sliip  by 
way  of  mortgage,  Y.  objecting,  on  the  ground  that  the 
certificate  did  not  authorise  a  mortgage,  W.  and  Co. 
entered  into  a  collusive  sale  of  the  Aip  to  the  deft.  L., 
to  whom  Y,,  in  ignorance  cf  the  private  curangeinent 
between  W.  and  Co.  andL.,  then  advanced  ttie  required 
sum  by  way  of  mortgage, 

W.  and  Co.,  stopping  payment  sltortly  afterwards,  pits, 

claimed  a  charge  on  the  ship,  andpraved  to  have  a  sale, 

or  thai  they  might  be  allowed  to  reaeem,  and  that  the 

•  amount  of  the  bills  might  be  paid  out  of  the  proceeds  oj 

sale;  also,  for  an  injunction  against  Y, : 

Meld,  that  the  pits,,  though  they  might  have  a  right  of 
action  as  against  W,  and  Co.,  had  no  right  to  a 
charge  on  this  particular  ship  ;  also,  that  they  had 
no  right  to  chaaenge  the  sale  to  L,  and  the  mortqage 
to  1,,  unless  they  established  a  case  of  frauSiknt 
collusion  against  themselves: 

^e&i  JurtAeTf  that  as  there  teas  no  proof  that  Y.  had  i 
'any  hiowl»[fye  of  the  pits*  equitable  titky  the  charge  \ 


of  fraudulent  collusion  with  IF.  and  Co^  as  agaiut 
him,  must  fail,  and  injunction  (which  Aad  b$mgnmiai 
by  Kindersky,  V.C.)  dissolved. 

Where  an  app.  succeeds  on  appeal  in  kaanng  m  oriw 
made  against  him  in  the  court  below  dimtskl  ritk 
costs,  it  is  a  salutary  and  desirable  rmie  that  hi  sksM 
have  the  costs  of  the  appeal,  and  the  M  praetiet  m 
this  resjKct  may  be  considered  to  he  abolismmL 

This  was  an  appeal  from  an  cider  of  Kiiidlenlcy» 
V.  C,   whereby  he  granted  aa  injunctioii  at  tas 
suit  of  the  pits.,  Messrs.  Baring  Biotlicny 
ing  the  defta.  (except  the   deft.   ICitaiwIl) 
mortgaging,  selling,  transferring,  or  otiMnriM 
ing  with  a  ship  called  the  SmyntOf  under  te  fol- 
lowing circumstances. 

The  deft.  Peter  Mitchell,  who  lired  at  IGiamicfai, 
in  New  Brunswick,  in  1864  applied  to  the  pita,  ail 
asked  them  to  open  a  credit  in  favoiir  of  Mcmil 
George  Wright  and  Co^  of  LiTcrpool  (the  flnn  uadcr 
which  the  def  ts.  Harris  and  Van  Wart  cairied  oa 
business),  and  proposed  that  any  adTaooet  the  pits, 
might  make  should  be  secured  by  the  proceeds  of 
ships  and  deals  to  be  consigned  bj  Mitchen  t» 
Wright  and  Co.  The  pita,  agreed  to  open  a  credit 
in  favour  of  Wright  and  Co.,  to  the  extent  of  50^^ 
on  receiving  security  on  (as  they  alieged)  all  diiot 
and  deals  to  be  consigned,  as  aforeaaiil^  by  Mitchril; 
and  on  the  Srd  March  Messrs.  Wright  and  Co. 
vnrote  to  the  pits,  as  follows : 

Herein  we  inclose  lettera  tnm  Bon.  Pecmr  Mltebell,  of  10f»> 
micht,  reqnMting  yon  to  open  »  cndtt  to  eztMit  of  WOOL  ii 
onr  favour  to  be  drawn  for  in  bOla  at  four  montba'  date  flraa 
time  to  time  aa  we  may  require  them.  We  liorebj  ondsilahe 
to  place  you  in  funds  to  retire  said  UUe  at  their  natarUy,  oca 
of  proceedB  of  uiefi  of  ehlpa  and  deals  ootning  to  vm  froa  mid 
genUeman.  Hoping  to  hear  from  yon  in  oonlirmatloa  of  this 
credit^ — We  remain,  youn  reepeetfuily, 

Uboiob  Wsiovr  and  Oo.** 

The  pits,  upon  this  accepted  four  bills  of  a*' 
change  drawn  upon  them  by  Wright  and  Co, 
payable  at  four  months  each ;  two,  dated  5th  July 
1804,  for  1500/.  each;  a  third,  dated  the  same  day, 
for  1000/. ;  and  the  fourth,  dated  8th  July  1868^  for 
1000/. 

The  Smyrna  was  a  shin  of  which  Peter  MitdieQ 
was  the  owner,  and  which,  in  Aug.  1864,  had  been 
sent  by  him  to  Wright  and  Co.  for  tale  In  this 
country. 

In  Sept.  18G4,  Wright  and  Co.  appUed  to  theddt 
Yates,  who  was  the  secretaiy  and  manager  of  the 
company  called  the  Maritime  Credit  Compai^ 
(Limited),  for  an  advance  upon  the  ship^  whidi  had 
not  yet  arrived.  Yates,  finding  that  the  certificate 
of  sale  which  had  been  sent  by  Peter  Mitchdl  to 
the  deft.  Harris  did  not  authorise  a  mortgage,  refused 
to  make  the  advance  ;  whereupon  Wright  and  Co. 
entered  into  an  arrangement  with  the  deft.  Lock- 
wood,  who  was  in  the  employ  of  Cunard  and  Co., 
bv  which  they  purported  to  execute  a  bill  of  sak^ 
dated  the  2l8t  Sept.,  to  him  for  3500/1 ;  and  on  the 
same  day  Lockwood  mortgaged  the  shiptoYatet 
for  22oOi.  The  names  of  Lockwood  as  owner,  and 
Yates  as  mortgagee  of  the  shin,  were  now  upon  the 
register.  It  appeared  that  Yates  departed  some- 
what from  the  usual  course  of  business  in  these 
matters,  by  insisting  that  the  bill  of  mortgage  froM 
Lockwood  to  him  should  be  indorsed  by  Wright  and 
Co. 

In  the  early  part  of  October  Wright  and  Co. 
stopped  payment. 

The  pits.,  alleging  that  they  had  a  charge  on  **aU 
ships  and  deals  to  be  consigned  for  sale  **  by  F^ter 
Mitchell  to  Wright  and  Co.,  and  that  Peter  liltMH 
intended  that  the  proceeds  of  the  sale  of  the  ship 
Smurna  should  be  applied  in  providing  for  the  bilU» 
claimed  to  be  entitled  to  a  charge  <m  the  shiiH  and 
acconUn^ly  tiled  this  bill  for  an  injanctioa  m  tbft 
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The  bill  alleged,  paragraph  12,  that  if  in  fact 
fates  adranced  2250/.  on  the  security  of  the  ship, 
the  money  was  paid  to  Wright  and  Co.  and  not  to 
Lockwood,  and  that  Yates  knew  at  the  time  that 
khe  ship  had  been  sent  over  for  sale,  and  that  the 
left.  Harris  and  his  firm  had  received  a  certificate  of 
nle  from  Peter  Mitchell,  and  had  no  anthority  to 
OMirtgage  the  ship^  also  that  Lockwood  'was 
BOt  Uie  owner  of  the  ship,  and  that  it  had  been 
tvanderred  to  him  to  hold  as  trustee  for  Wright 
mdCo. 

The  bill  prayed  for  a  declaration  that  the  pits, 
frcre  entitled  to  a  lien  or  charge  on  the  ship ;  that 
It  might  be  sold,  or  that  they  might  redeem,  and 
that  the  proceeds  of  the  ship  when  sold  might 
be  applied  in  payment  of  the  bills ;  also  for  an 
injunction. 

.  Liockwood,  in  his  evidence,  admitted  that  the 
■nderstandiag  between  Wright  and  Co.  and  himself 
was  Uiat  he  was  to  resell  the  ship  to  Wright  and 
Oo.  for  the  difference  between  the  purchase-money 
and  the  mortgage,  but  said  that  this  arrangement 
was  carefully  concealed  from  Yates. 

The  y.C.  having  on  the  14th  Nov.  granted  the 
injunction,  the  4ef ts.  now  appealed. 

Glane,  Q.  C.  and  Kay  were  for  the  deft.  Yates. 
—The  V.  C.  relied  upon  the  decision  in  Orr 
r.  Dickituon,  I  Johns.  1 ;  where  Wood,  V.  C.  held 
the  registry  not  to  be  binding  evidence  of  a  sale, 
in  a  case  where  the  sale  was  not  in  accordance 
with  the  power  of  sale  contained  in  the  certificate ; 
and  his  Honour  thought  the  same  principle  applied 
to  this  case,  the  side  to  Lockwood  being,  in  his 
o^nion,  not  a  bond  fidt  transaction.  But  the  pits. 
luid  no  right  to  follow  this  particular  ship ;  and  in 
tiiis  instance  no  such  fraud  or  collusion  nad  been 
proved  as  to  enable  the  court  to  go  behind  the 
registry  and  set  aside  the  sale  to  Lockwood,  still  less 
to  set  aside  the  mortgage  to  Yates,  who  was  proved 
to  be  without  knowledge  of  the  transaction. 

Baihi^  Q.C.  and  Cotton  iQ>t  the  pits. — As  against 
Tates,  they  said  there  was  no  authority  to  mortgage 
the  ship  at  all ;  and  as  against  Lockwood  they  sup- 
ported the  V.  C.'s  view,  that  the  transaction  was  not 
a  hona  fidt  sale.  Yates's  suspicions  ought  to  have 
been  sufficiently  aroused  to  have  put  him  upon 
inquiry ;  and  he  must  be  held  to  have  had  construe- 
five  notice  of  Uie  fact  that  Wright  and  Co.  were 
the  owners  of  the  ship,  of  which  indeed  it  appeared 
he  had  some  knowledge,  from  the  circumstance  of 
his  requiring  their  indorsement  to  Lockwood's  certi- 
ficate. 

Glasae,  Q.C.  replied. 

The  Lord  Ciiavcellor. — ^The  pits.,  by  their  bill, 
«eek  to  have  it  declared  that  they  are  entitled  to  a 
Mecific  lien  or  charge  upon  a  particular  ship  called 
the  Smyrna,  and  they  impeach  the  mortgage  cf  one 
of  the  def  ts.,  or  rather  of  the  company  represented 
by  one  of  the  defts.,  Yates,  and,  if  that  mortgage 
he  held  to  be  valid,  they  then  seek  to  redeem  the 
mortgage.  Now,  the  first  subject  of  inquiry  is  the 
nature  of  the  plt.'s  title.  The  title  is  rested  on  two 
documents.  To  render  them  intelligible,  it  is 
necessary  to  state  that  one  of  the  defts.,  Mr. 
Mitchell,  a  large  shipbuilder,  and  apparently  a 
timber  merchant  at  New  Brunswick,  was  desirous  of 
cpening  sin  account  with  the  pits.,  and  having 
credit  with  them  to  the  extent  of  5000iL  They 
Mreed  to  c^n  that  account  with  him,  and  to  give 
mm  that  credit  upon  the  faith  of  the  engagement 
entered  into  in  two  letters.  By  one  of  those  letters, 
written  by  Mr.  Mitchell  to  the  pits.,  after  requesting 
Ihat  he  might  have  credit  to  the  extent  of  5000/!., 
h»  tdlj  the  pits,  that  he  mcloscs  tbem  the  under- 


taking of  his  Liverpool  agents,  Messrs.  Wright 
and  Co.,  to  appropriate  sufficient  to  meet  cer- 
tain bills  for  5000/.,  which  it  was  proposed 
that  his  agents  should  draw,  when  those  bills 
arrived  at  maturity,  out  of  the  proceeds  of  ships^ 
deals,  &C.,  "  sent  to  them  by  me.**  The  undertaking 
of  Messrs.  Wright  and  Co.,  the  agents^  which  was 
inclosed  in  that  letter,  is,  in  the  material  part  of  it, 
"We  hereby  undertake  to  place  you  in  funds  to 
retire  the  said  bills"  (which  are  previously  describcd- 
to  be  bills  at  four  months  for  5,000/.)  "at  their 
maturity  out  of  proceeds  of  ships  and  deals  coming 
to  us  from  the  said  gentleman."  No  ships,  no  par- 
ticular cargo,  no  specific  property  is  mentioned.  It 
is  contend^  by  tne  pits,  that  the  words  are  suffi- 
cient to  denote  and  to  include  all  ships  and  all 
cargoes  of  deals  that  might  be  sent  by  Mr.  Mitchell 
to  Wright  and  Co.,  whilst  any  sum  of  money  was 
due  fnnn  Mitchell  to  the  pits.  I  think  it  would  be 
straining  the  language  very  much  to  give  the  words 
that  interpretation,  but  I  do  not  mean  to  let  my 
decision  rest  upon  that.  I  will  suppose  for  the 
purpose  of  this  motion,  that  the  word  "  coming  ** 
shall  be  interpreted  properly  to  include  deals  and 
ships  that  were  not  only  coming,  but  might  from 
time  to  time  come,  from  Mr.  Mitchell  to  Wright 
and  Co.  for  the  purposes  of  sale.  Now,  the  only 
engagement  and  the  only  title  which  the  pits, 
can  rely  upon  are  the  engagements  that  I  have 
read.  It  is  one  single  transaction  only ;  it  is  not  that 
bills  are  to  be  drawn  from  time  to  time,  but  that 
one  set  of  bills  shall  be  paid  out  of  the  proceeds  of 
consignments.  Assuming,  then,  that  the  ship 
Smyrna,  which  is  the  property  in  question,  had 
not  been  consigned  to  Wright  and  Co.  at  the  time 
when  these  letters  were  written,  which  is  the  fact— 
for  it  appears  by  the  bill  itself  that  the  ship  was  not 
despatched  from  New  Brunswick  until  the  month 
of  Aug.  1804— assuming,  I  say,  that  the  ship  comes 
within  the  description  of  "  ships  and  deals  coming 
to  Wright  and  Co.,"  within  the  language  of  this 
letter,  the  question  is,  whether  the  pits,  have,  by 
the  subsequent  transactions  which  are  alleged  and 
proved,  made  any  case  that  will  entitle  them 
specifically  to  follow  this  particular  ship  ?  Now  I 
can,  undoubtedly,  conceive  a  case  of  Wright  and  Co. 
having  received  ships  and  cargoes  of  deals  appli- 
cable to  the  pajrment  of  the  plt.*s  debt,  and  wilfully 
refusing  to  d^  with  them  for  that  purpose,  and 
fraudulently  applying  them  for  their  own  use.  In 
such  a  case  as  that  which  I  have  supposed,  it  might 
undoubtedly  be  possible  for  the  pits,  to  main- 
tain a  biU  of  this  sort,  to  prevent  the  property 
dedicated  by  Mitchell  to  the  purpose  of  paying 
the  pits.'  debt  being  perverted  by  tho  con- 
signees Wright  and  Co.  to  another  and  fraudu- 
lent purpose  inconsistent  with  the  directions  of 
Mitchell.  But  is  any  case  of  the  kind  raised  by 
this  bill  ?  The  only  case  that  is  raised  by  this  biU 
is  simplv  in  a  few  words  this :  that  Wright  and  Co. 
received  from  Mitchell  directions  to  sell  this  ship 
the  SinytTia,  and  that  being  so  directed,  they  thought 
it  more  desirable  to  mortgage  the  ship  than  to  sell 
it,  and  that  they  were  endeavouring  to  raise  money 
bv  way  of  mortgage ;  but  finding  that  w^s  impcM- 
sible,  they  devised  a  plan  of  a  collusive  sale  in 
order  that  tho  purchaser  might  go  into  the  market 
and  mortgage  the  shia  they  receiving  the  proceeds 
of  the  mortgage.  Well,  that  case  is  a  case  in  which 
it  would  have  been  competent  for  Mitchell  to  have 
had  some  relief  against  the  mortgagee,  against  the 
pretended  purchaser,  and  against  his  agents  Wright 
and  Co.  But  what  title  does  that  give  to  the  pits, 
to  have  any  relief,  unless  it  be  accompanied  with 
allegations,  and  with  proof  of  those  oil^sB^^v^^'S 
which  are  not  to\»  iwLtA  Vci  ^'^  ^xsjafe  XsfeVstvixsss^ 
that  this  ptooeeeLmft  ^«a  ^w^«^\s^  ^yv^\.«8w^ 
Co.  for  the  \>\irpo^e  oi  ^^slT^sw^Sxi^ ^^afc  V^> '''='^" 
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that  the  money  received  hy  Wright  and  Co.  was 
money  that  they  intended  to  ap^y  in  a  manner 
inconsistent  with  the  directions  of  Mitchell  to 
pay  the  pits.,  and  inconsistent  with  their  duty  to 
Mitchell  and  with  the  engagement  that  they  had 
entered  into  with  the  pits.  ?  There  is  no  such  case 
alleged  upon  the  face  of  the  bill.  The  only  case 
made  by  the  bill  is,  that  the  money  having 
been  remved  by  Wright  and  Co.,  they  refuse  to 
i^iply  that  money  in  payment  of  the  pits.  AVhat  title 
does  that  give  to  the  pits,  to  pursue  the  ship  ?  It 
may  give  a  title  to  the  pits,  to  sue  Wright  and  Co. 
on  that  engagement  but  if  the  money  received  upon 
the  mortgage  has  thus  come  into  the  hands  of 
Wright  and  Co.,  the  refusal  of  Wright  and  Co.  to 
apply  that  money  in  payment  of  the  pits,  could  not 
give  the  pits,  any  title  whatever  to  pursue  the  ship, 
though  it  might  give  the  pits,  a  title  to  bring  an 
action  upon  their  undertaking  against  Wright 
and  Co.  But  that  is  not  the  point  on  which  I 
think  the  case  should  be  decided.  The  right  of 
tho  pit,  as  against  the  ship  itself,  can  only 
arise  in  a  court  of  equity,  provided  he  is  in  a 
condition  to  show  that  the  defts.,  against  whom  lie 
seeks  relief,  have  been  fraudulently  colluding 
together  to  deprive  him  of  his  right  to  receive  his 
money  out  of  the  proceeds  of  the  ship.  For  that 
purpose  it  is  not  only  necessary  for  the  pit.  to 
make  out  a  case  of  such  collusion  between  the  def  ts., 
but  it  is  necessary  for  him  to  prove  that  the 
def  ts.  against  whom  he  seeks  relief  had  notice  of 
his  equitable  title.  That  is  attempted  to  be 
alleged  by  the  bill  in  the  twelfth  paragraph, 
but  there  is  not  one  particle  of  evidence  in  support 
of  the  allegation  that  Yates,  the  mortgagee, 
against  whom  the  injunction  has  been  directed,  had 
any  notice  whatever  of  the  title  of  the  pit.,  or  of 
the  right  of  the  pit.  as  against  Wright  and  Co. 
But  then,  when  we  look  at  the  transaction 
itself,  I  am  obliged  to  come  to  the  conclusion  that 
the  charge  against  Yates  of  having  been  guilty  of 
fraudulently  conspiring  with  Wright  and  Co.  in  a 
transaction  which  was  either  wrong  as  against  the 
pit.  or  wrong  as  against  Mitchell,  is  wholly  unsup- 
ported. It  is,  in  my  (pinion,  a  mere  gratuitous, 
unfounded  allegation.  The  transaction  appears  to 
have  been  of  this  nature.  Wright  and  Co.  applied 
to  Yates,  who  was  the  managing  officer  of  a-  parti- 
cular commercial  insurance  company  to  borrow  a 
sum  of  money  upon  this  ship.  They  produced  the 
certificate  which  had  been  sent  by  Mitchell  to 
one  of  their  finn,  a  gentleman  of  the  nanic  of 
Harris,  containing  directions  or  power  to  Harris  to 
sell  the  ship.  Yates  immediately  refused,  after 
consulting  his  solicitor,  to  advance  money  by  way 
of  mortgage  upon  the  ship.  Some  short  time  after- 
wards the  application  for  a  mortgage  of  the  ship 
is  renewed  by  Mr.  Lockwood,  and  Mr.  Lockwood 
represents  to  Yates  that  he  had  become  the  pur- 
chaser of  the  ship  for  the  sum  of  QIjOOL,  which 
appears  to  have  been  her  value,  and  tliat  he 
was  desirous  of  mortgaging  the  ship  in  onler 
that  he  might  get  money  to  pay  off  what 
remained  due  in  respect  of  that  purchase.  Now, 
there  is  no  reason  whatever,  there  is  no  circum- 
stance whatever  assigned  or  suggested,  why  Yates, 
who  had  refused  the  first  application,  shoidd  have 
assented  to  the  second  application,  save  this,  that 
Yates  tells  us,  and  I  entirely  believe  him,  that  he 
believed  the  transaction  to  be  a  bond  Jide  transac- 
tion, and  that  Lockwood  was  really  the  bond  Jide 
purchaser  of  the  ship.  Now,  there  is  a  circum- 
stance, undoubtedly,  that  proves  to  my  mind  that, 
«8  between  Wright  and  Co.  and  Lockwood,  it  was 
M  coUiiaive  transaction,  and  that  circumstance  is, 
Hut  the  engagement  between  them  was,  that . . 
Zfockwood  should  resell  the  ship  to  Wright  and  Co.  \ 
-for  the  difference  between  the  money  Vx)rrovrcd,\ 


11  not 


namely,  2250/.,  and  the  amount  of  his 
money,    S500/.      But    that    circumstance 
brought  home  to  the  knowledge  of  Yates, 
is  no  person  who  alleges  any  circnmstsnces  whidt 
render  it  in  the  smallest  degree  probable  that  tUs 
particular  fact  was  known  to  Yates»  or  suspected- 
by  Yates  at  that  time.    I  can  find  no  reason  wi^ 
Yates,  who  had  rejected  the  first  arolicfttloa,  dMNdd 
have   acceded    to  the  second   appliaition,   ezcqat 
that  he  thought  the  first  appllci^ion  unwuranteiL 
and  that  the  second  application   was   legal  anl 
wananted.      Well    then,    the    pits,    inrist   vpod 
the  fact,    that    Lockwood  was   acoompanied  by 
Mr.  Harris,  the  partner  in  the  firm  of  Wrigbt 
and   Co.,    and    that   when    the     mortgage    was- 
completed,  and  the  2250^  handed   OTer  by  Yates- 
to  Lockwood,  Lockwood,  in  the  pretence  of  YatH^ 
immediately  transferred  the  money  to  tiie  bands  cf 
Harris ;  and  it  is  said  that  those  dicomstanoes  woe 
so  suspicious  that  they  should  have  pot  Yates  iqMn 
inquiry.    I  cannot  understand   how  that  inqoinr 
could  liave  led  Yates  to  any  knowledoe  of  the  ptt.^ 
title.    If  the  circumstance  was  at  all  suspidoas,  it 
could  have  led  Yates  only  to  the  conclusion  that  tbs 
authority  and  directions  of  Mitchell  had  not  been, 
properly  observed  and  carried  into  efifect  by  Wright 
and  Co.    But  I  deny  that  the  drcumstanoe  which  it 
relied  on  by  the  pits,  was,  under  the  facts  of  the  case^. 
at  all  a  suspicious   one,  or   a  circomitanoe  tlitt 
should  have  led  Mr.  Yates  to  withhold  the  comple- 
tion of  the  transaction,  or  to  make  any  further 
inquiry.    Lockwood  had  told  him  that  he  wanted  to 
mortgage  the  ship  to  complete  the  purchase  It  was 
a  very  natural  thing  that  the  vendor  diould  attend 
in  order  to  receive  the  mortgage-money,  upon  the 
completion  of  the  mortgage.    Yates  swears  that  it 
was  a  bond  Jide  transaction  on  the  part  of  his  eomr 
pany.    There  is  nothing  unusual,  nothing  extisTa* 
gant,  in  the  terms  of  the  transaction  to  render 
it  at  all  probable  that  it   is  one  in   any  respect 
out  of  the  ordinary  character  of   these    transie- 
tions.    No  undue  advantage  was  gained  l>y  Yatet't 
company.     The  terms  of  the  loan,  made  by  Yalef 
to  Lockwood,  are  terms  in  themselves  reasonahk^ 
and  not  pretended  to  be  otherwise  than  in  accord* 
ance  with  the  ordinary  tenor  of  business  transac- 
tions of  this  nature.    I  must  hold,  therefore^  that 
there  is  not  the  smallest  pretence  for  alleging  or  for 
suspecting,  from  the  facts  of  this  case,  that  there 
was  anything  improper  in  the  transaction,  or  that 
Yates  either  knew  or  believed,  or  had  any  reaioa 
whatever  that  should  induce  him  to  know  or  believe^ 
that  there  was  any  improper  dealing  between  the 
parties  before  him,  and  'that  if  he  had  investigated 
further  into  that  improper  dealing,  he  would  hsTS 
arrived  at  the  conclusion  that  the  pits,  had   waj 
interest.    Before  the  pits,  can  bring  Yates  into  thb 
court  to  answer  their  bill  in  respect  of  a  fraudulent 
transaction,  they   must   undoubtedly   prove   that 
Yates  had  notice  of  the  pits.'  title,  and  that  Yates 
was  aware  that  the  transaction  was  one  that  was 
injurious  to  the  rights  of  the  pits.    That  entirelj 
fails;    the  impeachment  of  the  transaction  itself 
entirely  fails ;  and  I  am  clearly  of  opinion  that  there- 
was  no  warranty  whatever  for  the  granting  of  this 
injunction.    It  is  said  that  the  injunction  lias  beed 
continued  by  the  V.C.  with  a  view  of  having  thft 
matter  more  fully  considered  at  the  heating.    That 
is  not  a  reason  why  an  injunction  of  tills  kind  AioM 
be  continued,  nor  is  it  any  reason  why,  on  the  gnMud 
of  fraud,  neither  sufficiently  alleged,  and  rery  far 
from   being   in   any   manner  proved,    the    ii|^ 
of  the  defts.,  in  respect  of  the  mortgage  of  this  ah^ 
should  be  taken  away.    But,  f  urtner,  I  am  dfiHv 
of  opinion  that  there  is  not  in  the  case  aigr  groaBl 
for  supposing  it  probable  that  any  farther  erldenoa* 
can  \Ki  aM>\<cedL  Iq»x  MXsa  \iQX«Me  of  HurHnting  ths- 
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the  hearing.     Affidavits  hare  been  made  by  all  the  duced  by  the  Lords  Justices  is  a  very  wholesome 

parties  that  can  be  brought  forward,  or  that  appear  alteration,  and  I  have  no  hesitation  in  giving  you 

lo  haTo  been  implicated  in  the  matter ;   the  im-  the  costs  of  the  appeaL 

pcvtant  persons  have  been  cross-eaamined,  and  it  is  Solicitors :   for  the  plts^    Gregoru,  Rowcllje  and 

not  suggested  on  the  ^rt  of  the  pit.  that  there  are  Oregory,    agente    for    Duncan,   hiSarey,  ^Sch,u>re^ 

9ny  materiaU  for  further  evidence  or  further  expla-  p^.J^  ^n ^  jjm^  Liverpool ;  for  the  dcJu,  Marshall, 

nauon  of  the  circumstances  that  he  will  be  enabled  ^^^  Lou^ndes,  agents  torLaie,  Banner,  GiUnnd  Lace. 

to  adduce  at  the  heanng.    Now,  it  is  quite  unne-  Liverpool.                             -»             » 

oessary  for  me  to  consider  the  point  that  might  arise  


npon  the  Ships  Registry  Act,  if  I  had  been  of 
o^ion  that  there  was  anything  that  might  give 
gliound  for  the  court  interfering  against  Wright,  and 
80  as  to  put  Wright  to  the  necessity  of  insisting  upon 
the  title  that  Lockwood  had  in  respect  of  the  bill  of 
■ale.  If  it  had  been  necessary  to  go  into  that  matter 
I  should  have  required  very  considerable  argument 
apon  it,  and  if  that  were  the  ground  on  which  I 
thought  it  at  all  probable  that  the  case  would  turn, 
why  then  I  should  have  been  of  opinion  that  it 
might  be  desirable  to  keep  matters  tn  statu  quo  till 
the  hearing.  But  I  decide  the  case  upon  the  ground 
that  the  allegation  of  any  fraud  or  complicity  in  a 
fraudulent  transaction  by  Wright  and  Co.,  as 
against  Yates,  is  wholly  unwarranted.  There  is 
nothing  to  justify  or  to  make  out  the  truth  of  the 
probability  of  any  such  allegation,  and  upon  that 
ground  I  dissolve  the  injunction  with  costs. 

Glasae,  Q.  C.  asked  his  Lordship  to  include  in  the 
order  the  costs  of  the  motion  in  the  court  below. 


Jaiu  18  and  April  22,  1865. 

(Before  the  Lobd  Chancellob  (Westbury.) 

Ex  parte  Cuavasse,  re  Gbazebbook. 


tear 


Contract  between  neutrals  to  convey  munitions  of 
to  a  heUigerent  ^>oicer — Bights  of  neutrals — Royal 
proclamation. 

The  rights  whidi  the  laws  of  war  give  to  a  belligerent 
for  his  protection  do  not  involve  as  a  conseouence  that 
the  act  of  Hie  neutral  in  transporting  munitions  of  war 
to  the  otlter  belligerent  is  either  a  ^}er9onal  offence 
against  the  beUigerent  captor,  or  an  act  which  gives 
him  any  ground  of  complaint  against  either  the  neutixd 
trader,  or  the  Government  of  which  he  is  a  subject. 
All  tlutt  international  law  does,  is  to  subject  the 
neutral  merdiant  who  transports  tlie  contraband  of  war 
to  tlie  risk  of  having  his  snip  and  cargo  aiptured  and 
condemned  by  the  belligerent  power  for  whose  enemy 
the  contraband  is  destined. 

The  oftject  of  a  Royal  proclamation  is  only  to  make 
known  the  existing  law;  it  can  neither  make  nor 
unmake  the  law,  Ilence,  the  Proclamation  of  the  \Zth 
Ma^  18G1,  wltereby  the  provisions  of  the  Foreign 
Etdistment  Act  were  enforced,  and  the  subjects  of  the 
down  were  warned  of  tJte  risks  tltey  incurred  by 
sending  contraband  of  war  to  either  of  the  belligerent 
powers  in  Amei-ica,  had  no  effect  ujwn  the  legality  of 
an  adventure  for  transporting  munitions  of  war  to 
the  Confederate  States, 

This  was  an  appeal  from  an  order  of  Mr.  Com- 
missioner Perry,  of  the  Liverpool  district,  dated  the 
Glasse,  Q.  C.  said  that  the  inclination  of  the  court  20th  Sept.  1864,  whereby  he  dismissed  with  costs  a 
of  late  years  had  been  very  much  to  consider  that  petition  of  the  present  apps.,  Thomas  Chavasse, 
the  rule  of  the  Privy  Council  applied,  that  the  Isaac  Jenks  and  AVilliam  George  Dixon  (who  were 
'wrong-doer  should  pay  the  whole  of  the  costs  of  the  trustees  of  a  trust-deed  executed  by  the  below-men- 
litigation.  tioncd  Ilorace  Chavasse,  of  Birmingham,  on  the 

-_.     -.          ^                        .J  ,_      .      ,,  ,.  19th  Feb.  1864,  in  the  bankruptcy  under  the  fol- 

.  The  Lobd  Chaxcellob  said  he  should  be  very  lowing  circumstances : 

glad  if  that  were  the  rule  of  the  court.  On  the  17th  June  1863,  William  Joshua  Graze- 
After  some  discussion,  the  case  stood  over  for  an  ^rooK  merchant  and  wmmission  agent  of  Liver- 
Interval,  to  allow  of  cases  being  cited.  POol,  was  adjudicated  a  bankrupt. 

In  or  about  the  year  1862,  Horace  Chavasse,  who 
Glasse,  Q.  C.  then  said,  they  were  all  agreed  that  was  a  sword  manufacturer,  agreed  with  the  bank- 
it  had  been  the  practice  of  the  Lords  Justices  in  nipt  to  purchase  on  a  joint  account    arms  and 
several  cases  to  give  the  costs  of  the  appeal,  as  well  ammunition,  and  to  consign  them  to  Thomas  Barrett 


Tho^LoBD  Chancellor  said  he  could  not  give  the 
costs  of  the  appeal,  but  he  reversed  the  V.  C.*s 
order,  and  substituted  for  it  the  order  which  he 
thought  ought  to  have  been  made  in  the  court  below, 
namely,  that  the  biU  be  dismissed  with  costs. 

Gltisse,  Q.  C.  then  asked  his  Lordship  that  the 
costs  of  the  appeal  might  be  costs  in  the  cause. 


The  LoBo  Chancellob  was  afndd  he  could 
do  that. 


not 


the  costs  in  the  court  below : 
Lillie  v.ZmA,  3  Be  G.  A,  J.  210; 
JtaOi  V.  The    Umwe^sal    Marine,  4"^    Company,  5 

L.T.  Bep.  N.  8.390; 
CoUins  V.  Burton,  4  Be  G.  &  J.  618; 
Beton  on  Becrees,  1157; 
Uedermann  v.  SckuUz,  14  C.  B.  52. 

Malins,  Q.C.  (amicus  curice)  mentioned 
Powell  V.  Lovegrove,  Jur.  (66),  79L 


Power,  a  friend  of  the  bankrupt,  then  carrying  on 
business  as  a  merchant  at  Galveston,  and  afterwards 
at  Wilmington  and  Charleston,  in  the  Confederate 
States  of  America,  to  be  by  him  sold  in  the  said 
States  for  and  on  the  joint  benefit  and  account  of 
Chavasse  and  the  bankrupt.  The  arrangement  was 
that  Chavasse  should  purchase  the  arms  and  ammu- 
nition on  the  joint  account,  and  that  ho  should 
draw  on  the  bankrupt  and  that  the  bankrupt  should 
accept  bills  for  a  portion  of  the  price,  such  bills  to 
Baj7y,Q.C.  said  he  quite  admitted  that  the  former  be  from  time  to  time  renewed  until  remittances 
mle,  not  to  give  the  costs  of  the  appeal  when  the  arrived  from  Power.  In  pursuance  of  this  agree- 
a[vpealwassucce8sful,hadbeenbrokeninupon,andtho  ment,  H.  Chavasse  made  purchases  on  the  joint 
I^mls  Justices  in  many  cases  had  so  given  the  costs,  speculation,  for  which  he  drew  bills  of  exchange^ 
They  had  not  adopted  the  rule  of  the  Privy  Council,  which  were  accepted  by  the  bankrupt  as  an  advance 
that  the  costs  are  to  be  given  in  all  cases ;  but  they  upon  the  invoice  prices  of  the  goods.  These  goods 
had  broken  in  upon  the  rule  that  costs  were  to  be  were  consigned  by  Chavasse  to  Messrs.  Lawrence 
given  in  no  case^  and  they  exercised  a  discretion  snd  Co.,  the  charterers  from  Messrs.  Pearson  and 
whether  they  should  give  the  costs  or  not.  Co.  of  Hull,  the  owners  of  the  steamer  Modem 

Greece,  then  lying  at  that  v«^  ^<i^  thi^jcassc*.  ^scl 
The  Lord  Chancellor. — ^If  that  be  so— and  I  am    board  the  veawitV,  "Vjwwi^  lot  w!cj  \«t\  \\!l  ^^  ^>s«&R!- 
fwy  gUid  to  find  it  u^J  think  the  alteration  intro-    derate  Blates  ifVa<c2ii'V!wi«t,^\tfi  ^^  ^'^  ^xs^««R«rs^ 


of  the  Tesecl,  might  tliuilc  it  tale  to  enter.  Tlie 
lulls  of  lading  vere  mado  out  in  the  nunc  and  to  tho 
ordor  of  the  bankrupt  alone,  but  were  diitinguishcd 
frora  thoge  of  his  oirn  private  consignnicnt. 

The  gooiU,  coiuiathig  primripally  uf  rifles  and 
cnrtridgM,  were  shipp»l  on  biinrd  tho  ModKrn  Ortrrt, 
and  Uie  vcwel  set  tail  on  the  ^Dth  April  IWiKi.  In 
the  course  of  her  Toyage  »ho  was  wrecltetl  off  Wil- 
mington, a  cousidcrndtc  portion  of  the  cargo  rras 
totallj'  lust,  and  the  rest  much  damageil.  Tho 
portions  of  the  property  thnt  were  saved  from  the 
wreck  were  taken  on  shore  by  I'owct,  and  sold  by 
him,  realiBlng  CX,30:i  iloU.  G4c.,  in  which  sum 
tiic  bankrupt  and  Cliaraase  were  interested,  in  re- 

rt  of  their  jtnnt  abventurc,  to  tliu  extent 
18,343  doll.  13c.  Of  tlie  former  amount, 
S!G,lil<S  dots.  t'M^  cqnnl  to  200U/.  sterling,  was 
remitted  by  I'owcr  iti  cash ;  ami  with  (ho  residue 
he  bouftht  lidS.lTUlb.  of  cotton,  which  was  now 
atored  or  warehoused  in  the  Confederate  States.  In 
thia  amount  of  goods  tho  bankrupt  was  iutcr<.'ated 
lo  tho  extent  of  TT,'J3Tlb.,  and  Chavasso  to  the 
citent  of  ia),(ai71b. 

The  petition,  oftcr  stating  tho  nbore  circum- 
stances, proceeded  to  say  that  none  of  the  bills 
accepted  by  tho  bankrupt  had  bceti  honoured,  and 
that  no  remittance  huiI  been  received  in  respect  of 
the  cotton,  and  that  the  petitioners  were  deairous 
of  having  tlic  cotton  apportioned  between  tho 
parties  entitled  thereto ;  and  prayed  the  court  to 
make  an  order  cnabliog  tho  petitioners  to  obtain 
possession  of  and  to  receive,  as  such  trustees  as 
aforcMid,  the  proportionate  pert  or  share  of  or  to 
whicli  they  were  so  entitled  as  aforesaid,  of  and  in 
the  said  cotton,  or  that  tho  court  would  moke  luch 
further  order  as  it  might  think  Bt." 

Kinco  the  bankruptcy,  tlio  cotton,  which  was 
still  at  Wilmington,  had  been  taken  possession  of  by 
the  assigoecs. 
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place,  whatever  unlawful  intentions  might  be 
attributable  to  Grazcbrook  or  Chavasse,  no  lucli 
iutentions  could  be  imputed  to  tho  assignees  or 
trustees  of  either.  Itut  it  was  said  thnt  this  petition 
could  not  be  entertained,  because  it  disclosed  that 
this  property  was  purchased  with  the  produce  of  tho 
sole  of  goods  which  were  contraband  of  war,  and 
which  could  have  entered  Wilmington  only  by  the 
breaking  of  the  blockade.  But  first,  a  state  of 
war  did  not  n-ndor  illegal  any  dealings  between  neu- 
trals nsrcgarded  contraband  of  war.  Secondly,  with 
reference  to  all  questions  that  could  be  raised  by  bel- 
ligerents, it  could  not  be  alleged  on  the  part  or  in  the 
interest  of  any  bclligereaC  power,  that  contracts  to 
do  things  which  were  forbidden  by  the  municipal 
laws  of  a  foreign  state  were  illegal,  it  could  only  be 
alleged  that  tliuse  contracts  were  iUegal  which  were 
for  doing  tilings  forbidden  by  English  municipal  law. 
Thirdly,  with  respect  to  international  law,  no  doubt 
iutcmatioual  law  was  port  of  the  law  of  England, 
but  only  to  thia  extent,  that  when  a  state  of  war 
arose,  any  of  Her  Majesty's  subjects  who  thought 
proper  to  run  tlie  risk,  wore  subject  to  tho  ordinary 
penal  consequences.  Everyone  who  exported  muni- 
tionsof  war  toWilmingtonknewthattbey  were  liable 
to  lawful  capture.  But  the  only  risk  lo  which  the 
consignor  was  exposed,  was  that  of  capture  by  the 
belligcreot  without  any  remedy  being  afforded  by 
English  law.  ITourthly,  as  to  the  Queen's  proclama- 
tion of  the  13lh  May  IDUl,  in  the  first  place,  that 
woclamation  did  not  and  coidd  not  make  the  law. 
But,  moreover,  its  single  object  was  to  preserve  the 
absolute  neutrality  of  the  Goremmcnt  of  Great 
Britain.  It  was  directed  to  two  objects :  first,  to 
prevent  any  violation  of  the  Foreign  Enlistment 
Act;  and  secondly,  to  warn  British  Bubjccts  of  the 
tiakthcxnaotcouSKtiloa  by  carrying  cuutiabtLotL 


to  render  a  contract  illegal,  it  moat  be  eith 
jirohiiiliua  or  malum  in  ss.  This  waa  not  a  aaiHa 
liroiiliiiinH.  The  prerogative  only  extended  ta  deal' 
ing  with  tlio  rights  of  tho  Queen's  aubjects  withia 
the  limits  of  the  law.  It  did  not  tidte  away  tii* 
right  of  the  subject  to  deal  in  certsda  articles ;  it 
cmly  imposed  upon  that  dealing  certain  penalties: 
(Uolmait  v.  JtintoH,  Cowp.  341.)  There  was  ■» 
illegality  whatever  in  the  contract ;  but  it  the  conit 
should  be  of  opinion  that  the  sale  was  mi  illecil 
transaction,  it  then  remained  to  consider  how  fir 
chat  illegal  transaction,  luring  come  lo  an  endr 
could  taint  with  illegoUty  the  lubsequeDt  puniaK;. 
whether  the  dtUctuin  of  telling  ammanltion  (xxild  bs 
followed  into  the  cotton ;  (Zii'nf  r.  Af^JtbM,  8  Tom. 
liep.  Sljl).)  Lastly,  a  mere  proclamation  was  not 
sufficient  ]Kr  te  to  constitute  a  blockade ;  and  in  this 
instance  it  waa  notoriously  incomplete : 
The  Bates.  1  ^1>-  ^^^  ^^  ^^ 

AijiiiaaU,  Q.  C.  and  Charitt  Itattell,  for  the  nvpar 
the  assignees  of  the  bankrupt,  aappwted  the  cetn- 
misaioner's  judgment. — No  species  of  property  «r 
interest  at  risk  on  a  sea  venture  can  he  the  nejtct 
of  a  valid  contract  if  the  course  of  trade,  or  111* 
voyage  in  prosecution  of  which  it  ia  lo  exposed  to- 
risk,  bo  in  contravention  eiUur  of  the  law  of  tU 
land  or  the  laws  of  nations ;  (Amonld  Mar.  lis. 
73G.)  Further,  no  court  of  justice  can  interpose  t» 
assist  either  of  the  parties  to  an  illegal  contract.  A. 
voyage  lo  a  blockaded  port,  after  noliAcationAf  th» 
blockade,  is  an  illegal  voyage ;  and  in  this  '— '— » 
It  was  admitted  that  the  IntentitHi  of  the  master 
waa  to  endeavour  to  break  the  Uockade: 

The  Ntj^oHHt,  i  llob.  Adm.  Sep.  110 ; 

Xavtvr  v.  Tnahr,  1)  B.  A  Cr.  723 1 

J/ciAunxv.Aitf,  SBlug.  234; 

I'ht  TiOtla,  G  Itob.  Adm.  llcp.  177. 
It  ia  one  of  the  duties  incumbent  on  the  aubjectt- 
of  a  neutral  state  to  abstain  from  every  act  that 
tends  directly  to  tho  assistance  of  either  irf  tha 
belligerents  in  the  prosecution  of  awar:  TDacroft 
Mar.  Ins.  »2:J,  T2H.)  The  law  of  nations,  where  any 
(Lncstion  arises  which  Is  properly  the  subject  of  lt» 
jurisdiction,  is  adopted  as  part  of  the  common  law; 
and  wh?ro  the  individttals  of  any  state  violate  this 
general  law  it  is  the  duly  of  the  GoTemmemt  nndtr 
which  they  live  to  animadvert  upon  them  wiib 
becoming  severity  :  (4  Steph.  Com.  20(i.l  If  h 
voyage  be  prohibited  by  law,  it  follows  tnat  any 
contract  to  perform  that  voyage  ia  impliedly  and  W 
conseiiucncu  prohibited ;  no  claim  can  be  suppoitM^ 
through  the  medium  of  an  illegal  i^rcement : 

fVilUBum  V.  Lavdontati,  8  U.  Jt  S.  126; 

JM  iltttm  1.  IM  Jlello,  12  £ut,  SB6 ; 

Thon^uoa  y.  Thompion,  1  Yen.  473  ; 

Arnutrons  v.  ArmMTOng,  3  M.  A  K.  64. 
As  to  the  prerogative  of  tbc  Crown  to  inhibit  ths 
exportation  uf  certain  goodf  by  pn^planution,  ita 
Bac.  Abr.  "  I'rerog."  B.  405 ;  and  aa  to  the  statutory 
power  of  the  Crown  to  prohibit  tho  exportation  of 
arms  and  amumnition,  IG  &  17  Vict,  c  107,  a.  130. 
Tlic  illegality  of  the  present  adventure  waa  shown 
beyond  al)  controversy  by  the  ternit  of  the  Kuyil 
prochimatton  of  the  13th  May  1361.  Upon  these 
grounds,  therefore,  the  pctilionera  hod  no  Jems 
uandi  in  a  court  of  justice  in  this  country,  and  tb4 
appeal  must  be  dismissed. 

Tho  LoaD  CiiWOEi.Loa  reserved  judgment. 

AprU  22. — The  Loan  Chascbllos,  after  icvie*-- 
Ing  the  facts  of  the  cose,  said : — In  the  Tiew  of 
international  hiw,  the  coimoerce  of  nations  ia  per* 
fectly  free  and  unrestricted.  The  subjects  at  each 
nntion  have  a  right  to  interchange  the  prodocts  of 
labour  with  the  inhabitants  of  every  other  conntty- 
\  U  \uwV^\i«a  w»MX  ^v^iiiSiitL  Xvi  aataona,  and  tihqr  - 
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become  belligerents,  neither  belligerent  has  a  right 
to  impoee,  or  to  require  a  neutral  Government  to 
impose,  any  restrictions  on  the  commerce  of  its  sub- 
jects. The  belligerent  povrer  certainly  acquires 
certain  rights  which  arc  given  to  it  by  international 
Law.  One  of  these  is  the  right  to  arrest  and  capture, 
wfaen  found  on  the  sea,  the  high  road  of  nations, 
unj  munitions  of  war  which  are  destined  and  in  the 
act  of  being  transported  in  a  neutral  ship  to  its 
enemy.  This  right,  which  the  laws  of  war  give  to 
a  belligerent  for  his  protection,  does  not  involve  as 
m  consequence  that  the  act  of  the  neutral  subject  in 
•o  transporting  munitions  of  war  to  a  belligerent 
oountry  is  cither  a  personal  offence  against  the  bel- 
ligerent captor,  or  an  act  which  gives  him  any 
ground  of  complaint  either  against  the  neutral 
trader  personally  or  against  the  Government  of 
wliich  he  is  subject  The  title  of  the  belligerent  is 
limited  entirely  to  the  right  of  seizing  and  con- 
demning as  lawful  prize  the  contraband  articles. 
He  has  no  right  to  inflict  any  punishment  on  the 
neutral  trader,  or  to  make  his  act  a  ground  of  repre- 
sentation or  complaint  against  the  neutral  state  of 
iHiich  he  is  a  subject  In  fact,  the  act  of  the  neutral 
trader  in  transporting  munitions  of  war  to  the  bel- 
ligerent country  is  quite  lawful,  and  the  act  of  the 
o&er  belligerent  in  seizing  and  appropriating  the 
contraband  articles  is  equally  lawful.  Their  con- 
flicting rights  are  coexistent,  and  the  right  of  the 
one  party  does  not  render  the  act  of  the  other  party 
wrongful  or  illegal.  There  is,  however,  mudi  in- 
conectness  of  expression  in  some  writers  on  the 
subject,  who,  in  consequence  of  this  right  of 
the  belligerent  to  seize  in  traruiti^  munitions  of 
war  while  being  conveyed  bv  a  neutral  to  his 
enemy,  speak  of  this  act  of  transport  by  the 
neutral  as  unlawful  and  prohibited  commerce.  But 
this  commerce,  which  was  perfectly  lawful  for 
the  neutral  with  either  belligerent  country  before 
the  war,  is  not  made  by  the  war  unlawful  or 
capable  of  being  prohibited  by  both  or  either  of  the 
belligerents ;  and  all  that  international  law  does  is 
to  subject  the  neutral  merchant  who  transports  the 
contraband  of  ¥rar  to  the  risk  of  having  his  ship  and 
cargo  captured  and  condemned  by  the  belligerent 
power  for  whose  enemy  the  contraband  is  destined. 
That  the  act  of  the  neutral  merchant  is  in  itself 
innocent  is  plain  from  the  circumstance  that  the 
belligerent  captor  cannot  visit  it  with  any  penal 
Consequences  beyond  his  judiciid  condemnation  of 
the  ship  and  cargo,  nor  can  he  make  it  the  subject  of 
complaint.  This  is  well  expUined  by  Vattel  in  the 
following  passage.  Speaking  as  a  belligerent 
power,  he  says :  "  Quand  j'ai  notifi^  aux  puissances 
neutres  un  d^laration  de  guerre  li  tel  ou  tel  peuple, 
si  elles  veulent  s'exposer  k  lui  porter  des  choses  qui 
servent  k  la  guerre,  elles  n*auront  pas  sujet  de  se 
plaimlre  an  cas  que  leurs  marchandises  tombent 
dans  mes  mains,  de  mdme  que  je  ne  leur  declare  pas 
la  guerre  pour  avoir  tent^  de  les  porter.  Elles 
souffrent,  il  est  vrai,  d*une  guerre  k  laquelle  elles 
n'ont  point  de  part,  mais  c'est  par  accident.  Je  ne 
m'oppose  point  k  leur  droit^*use  seulement  du 
mien,  et  si  nos  droits  se  croisent  et  se  nuisent 
r^prcMuement,  c*est  par  Tcffet  d'une  n^oessit^ 
in^vitaole.  Ce  conflit  arrive  toujours  dans  la  guerre." 
Vattel  must  here  be  considered  as  speaking  of  the 
acts  of  the  subjects  of  a  neutral  power,  and  not  of 
the  neutral  Government  itself,  for  the  supplying  of 
warlike  stores  to  a  belligerent  by  a  neutral  state 
would  clearly  be  a  breach  of  neutrality.  The  same 
doctrine  as  to  the  freedom  of  the  commerce  of  the 
neutral  subject  is  more  explicitly  stated  by  Mr. 
Chancellor  Kent,  in  the  first  volume  of  his  Com- 
mentaries, page  142,  and  was  most  distinctly  afiirmed 

in  a  celebrated  decision  of  the  Supreme  Court  of  the    Reverse  the  order  of  the  commissioner ;  declare  that 
Uniied8Utes:(rA«5anft'Miwa7WmVfa47 Wheat283.)  ,  there  waa  a  Taii\^'^8^ttfit%V\^\»V« 
The  langoage  of  CbaooaliorKeot  is  clear  and  compre-  I  and  the  i^tiVVousc  vci  >^^  «dc<i^uVoxA  ^kmsc^kk^^s^"^^^ 


hensive :  **  It  is  a  general  understanding,  grounded 
on  true  principles,  that  the  powers  at  war  may  seize 
and  confiscate  all  contraband  goods,  without  any 
complaint  on  the  part  of  the  neutral  merchant,  and 
without  any  imputation  of  a  breach  of  neutrality  in 
the  neutral  sovereign  himself.  It  was  contended  on 
the  part  of  the  French  nation  in  1796,  that  neutral 
Governments  were  bound  to  restrain  their  subjects 
from  selling  or  exiwrting  articles  contraband  of  war 
to  the  belligerent  powers.  But  it  was  successfully 
shown  on  the  part  of  the  United  States  that  neutrals 
may  lawfully  sell  at  home  to  a  belligerent  pur- 
chaser, or  carry  themselves  to  the  belligerent 
powers,  contraband  articles  subject  to  the  right  of 
seizure  in  transitu.  This  right  has  since  been  ex- 
plicitly declared  by  the  judicial  authorities  of  this 
country.  The  right  of  the  neutral  to  transport,  and 
of  the  hostile  i>owcr  to  seize,  are  conflicting  rights, 
and  neither  party  can  charge  the  other  with  a 
criminal  act.*'  The  material  passage  of  the  judg- 
ment which  affirms  this,  as  given  in  7  Wheaton's  Rep. 
840,  is  the  following :  "  There  is  nothing  in  our  laws 
or  in  the  law  of  nation*^  that  forbids  our  citizens  from 
sending  armed  vessels  as  well  as  munitions  of  war 
to  foreign  ports  for  sale.  It  is  a  commercial  adven- 
ture which  no  nation  is  bound  to  prohibit,  and 
which  only  exposes  the  persons  engag^  in  it  to  the 
penalty  of  confiscation."  I  take  this  passage  to  be 
a  very  correct  representation  of  the  present  state  of 
the  law  of  England  also.  For  if  a  British  ship- 
builder builds  a  vessel  of  war  in  an  English  port, 
and  arms  or  equips  her  for  war  bona  fide  on  his  own 
account,  as  an  article  of  merchandise,  and  not  under 
or  by  virtue  of  any  agreement,  understanding,  or 
concert  with  a  belligerent  power,  he  may  lawfully, 
if  acting  bond  fide,  send  the  ship,  so  armed  and 
equipped,  for  sale  as  merchandise  in  a  belligerent 
country,  and  will  not  in  so  doing  violate  the  pro- 
visions or  incur  the  penalties  of  the  Foreign  Enlist- 
ment Act  It  is  true  that,  under  theprovisions  of  the 
Act  of  the  16&  1 7  Vict  c.  107,  Her  Majesty  has  power 
by  proclamation  or  Order  in  Council  to  prohibit  the 
exportation'  of  certain  goods,  including  arms, 
ammunition,  gunpowder,  naval  and  military  stores, 
but  no  Order  in  Council  or  proclamation  was  made 
in  the  terms  or  under  the  special  authority  of  this 
statute.  Great  reliance,  however,  was  placed  by  the 
counsel  for  the  rcsps.  on  the  Queen's  proclamation  of 
the  13th  May  1861.  Although  it  was  admitted  that 
it  could  not  be  treated  as  made  under  the  authority 
of  the  last-mentioned  statute,  I  need  not  observe  that 
it  is  the  object  of  a  proclamation  to  make  known  the 
existing  law,  and  that  it  can  neither  make  nor 
unmake  law.  But  in  truth  the  proclamation  of 
1861  is  directed,  and  very  properly,  to  two  objects : 
first,  to  declare  that  the  provisions  M  the  Foreign 
Enlistment  Act  would  be  strictly  enforced;  and, 
secondly,  not  to  prohibit  the  exportation  of  warlike 
stores,  but  to  warn  the  subjects  of  the  realm  that  if 
any  subject  carried  contraband  of  war  to  either 
beUlgerent  he  would  incur  the  penal  consequences  of 
the  law  of  nations,  and  would  receive  no  protection 
or  relief  from  these  consequences  rthat  is,  from 
capture  and  condemnation)  at  the  nands  of  Her 
Majesty.  The  proclamation  has  no  effect  whatever 
on  the  legality  of  this  adventure.  I  am  of  opinion, 
then^ore,  that  this  adventure  between  the  bankrupt 
and  the  petitioner  was  a  lavrf  ul  contract,  and  that 
the  ordinary  rights  of  property  result  from  it.  Con- 
sequently, I  am  of  opinion  that  the  goods  in  which 
the  proceeds  of  the  adventure  were  invested  belong 
to  the  petitioner  and  the  bankrupt,  according  to 
their  several  interests  in  that  adventure  and  their 
contributions  to  the  same,  and  I  shall  remit  the 
case  to  the  commissioner  with  this  declaration : 
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pelilioD,  and  that  the  accounts  of  the  partncnliip 
ought  to  be  taken,  the  partnership  property  (olj 
or  otheririie  disposed  of,  the  procc^ls  applied  ia 
payment  of  the  debts  of  the  partnership,  and  the 
■UTjila*  divided  aeconling;  to  the  interests  of  the 
petiiiiiner  aud  tbe  bankrupt  rcspcclirclj. 

S  ilicitor*:  for  the  appt.,  A.  D.  Smith,  agent  for 
Sniil^'i'l  anil  Xt/mH,  BimiinKhani  ;  fur  the  icspl., 
JuAb  II.  LjAtll,  agcntfor  Tiu^iroa  Martin,  LiTcrpool. 


Mtmdan,  Aju-a  24,  18(13. 
Gliiioi.1I  r.  Barkek. 
Lord  Cnui/iUa'i  Art  ((Ac  9  f-  10  17rf.  r.  ai}— Tie 
Jttrclvuit  SAipiiiuff  Aft  Itl.'if  (_lAt  17  j-  IN  Vict, 
e.  104),  pari  «.,  «.  304— Xie  Aferrham  SAippiM 
Rtpral  Art  1854  [At  17  i-18  Vict.  c.  \i»)~Tit 
Mti-eluiHt  ShipiiiHii  Act  Auumlmtat  Act  IHUS  (Ike 
a3iL>fl  r.ct.tC3),».  54— rA«13  r.W.  f.21,..5— 
Lou  of  lift  bg  mgligtiia  at  tea — LiiiliiKt^  of  thip- 

A  brig  railed  cAe  E.  Af.  ir,t)ii<ifa^  ran  doKit  a  eollitr 
callal  tit  T.  B.     TU  ra/fiiiuM  raalttd  it  tkt  Atak  of 
tiglii  lailort  on  board  tlit  T.  II.     Tin  ptnnaat  rtprt- 
ttittatieet    of   tlit   ileceiued  tailara  IruviAl    aetiant 
againtt  tht  oientrt  of  tht  K.  M.  under  Lord  Cami- 
btlttAct^the  9  ^11)  J7rf.  r.  93).     Thtdr_ftM.  at  lam 
that  inttitutrdataitiH  ikit  rowf  lo  ratntin  Ikt  action, 
nad  to  ^vt  iktir  liidiUit)  for  tlit  dtalit  aictrliUHtd 
ia  cqailj/,  on  lie  groundt  tAat,  uadtr  lit  trat  eomttrnc- 
lion  of  tht  aUmt-mrationed  Acts,  tilher  no  action  inu 
nuintaiHubIt,  or  ihtir  liabiUlv  icom  HI.  per  tan,  and  not 
(_ialAeplli.atIinoeoiilendeJ)lU.pertonofthtitutl 
ami  freight  of  tht  £.  U. : 
Bdd,  that  tht  action!  mutt  be  alhictd  to  go  on,  and  that 
the  liability  of  tht  pill,  in  equitg  icat  W.  jitr  ton. 
This  suit  wu  instituted  by  tbo  owner*  of  a  TCMel 
called  the  Jidith  htmrav,  to  restrain  ecrtain  actions 
at  law  against  them.    It  ■npeircd  that  In  the  month 
of  Feb.  I8G4  the  Edith  Slurrag  ran  into  a  collier 
called  the  Thomui  Barlxr.    The  rcault  of  that  col- 
tisiou  waa,  that  eight  teamen  on  board  the  Tlnmat 
Barlar  wcro  drowned.     Their  peraonal  reptcseala- 
tivca  then  brought  actioni  under  Lord  Campbell's 
Act,  the  0  £  l(i  Vict,  c  03,  aKoinit  tbe  ovnera  of 
the  Edith  Hurray,  to  obtain  compensation  by  way  of 
daniagca  for  the  deaths  so  cauacd.    The  pit*,  at  law 
estinuLted  the  amount  of  their  daniage*  at  tbe  rate 
of  I  SI.  per  registered  ton  of  the  freight  and  tcsscI, 
the  Edith  Mtrrag.    That  rate,  the  defta.  at  law  con- 
tended, was  an  excesaive  one;  that,  in  truth,  there 
Tat  cither  no  right  of  action  at  all,  or  that  the 
liability  waa  limited  to  8L   per  ton,  aa  afurcsaid- 
Under  theic  circumstances  the  bill  in  this  toit  wa* 
filed,  prayiug  an  iujunctioa  to  rcttrain  the  actions, 
and  a  direction  that  the  proper  amount  of  the  lia- 
hilit^  might  be  ascertained  iu  this  court. 

The  queatiou  depended  upon  the  construction  of 
the  following  itatutet: 

TIm  9  £  10  Vict,  c  93,  n.  1  and  a  ; 

Tbo  Uerehant  Shipping  Act  IBM  (tlic  IT  &  18  Vld. 


Tbe  Ucrchant  Shipping  Act  Amondmsnt  Act  t8C3 

(Ihc  i.^  «  2U  VkL  c  63V  t.  M : 
Tha  13  Vict  c  -21,  a.  & 


Oftomf,  Q.  C.  and  Iladdaa  for  the  deftt. 
JgaiiMtt,  (l.C.iB  repty. 


The  miture  and  effect  of  the  i 
case,  and  the  atatatea  dted  in  them,  are  folly  lb 
in,  and  will  sufBciently  ^>pear  fnioi,  tha  jodgHcnt 
cf  the  U.  U.,  nyra. 

Tho  UAtm  of  tbe  Rolu.— Tbo  qneatim  ia  this 
catc  relatet  to  tbe  conitnicttoii  of  tba  McKfatiit 
Shipping  Acts,  with  reference  to  the  liability  of  Hw 
owners  of  a  reaael  which  wmngliillj  nu  dowi 
anotlier,  to  make  compcntalion  tat  tlw  lott  «f  Bit 
thereby  occawoned.  In  tbe  month  of  Feb.  1864,  Iht 
brig  Edith  ilarrag  nn  into  a  eolUer  nancd  Ibt 
Thouuu  Barlxr,  by  which  alt  tbe  orew,  with  tht  a- 
ception  of  two,  perished  with  the  Teaad  whkh  wu 
run  down.  The  number  of  petWHis  to  last  ni 
eight,  and  the  repracntatiTea  Of  Ihoee  d^  penOM 
tnuuglit  actions  at  law  against  the  owncf*  o(tt* 
Edith  Mmraw,  to  recoTcr  compcnsatton  DMkf  tte 
provisions  of  the  '^«t  commonly  called  Losd  Canp- 
bell't  Act,  and  of  other  Acta.  The  owner*  of  tbe  £aliCi 
iluri-av  hare  instituted  this  suit  to  hare  tbe  amoont 
of  then  liability  determined  in  thia  court.  Tht  U»- 
tory  of  the  legislation  on  this  subject  il  ot  oood- 
derable  intcrctt ;  ihowing,  aa  it  does,  the  pncTCMcf 
the  legislation  in  adapting  ilaclf  to  the  want*  of 
society,  rrcrious  to  the  tl  &  lU  Vict.  c.  B»~Lc(d 
Campbell's  Act — no  action  was  maintainable  agaiait 
any  person  who  by  liit  wrongful  act  had  cansed  tht 
death  of  another.  Injury  to  the  person  oal^cnatedi 
right  of  personal  action  in  tbe  party  injnrcd;  and 
if  the  injury  waa  fatal,  the  right  of  ictica 
perished  with  that  parly.  In  that  aUte  of  thlop 
Loid  Campbell's  Act  gave  a  right  of  aetioii 
against  the  wrong-doer  to  the  legal  peraonal  lepce- 
tentatives  of  'the  person  kUled,  for  tbe  basirft 
of  the  wife,  husband,  parent,  or  child  of  that  penau. 
Tho  effect  uf  that  statute  on  caaes  ol  oolUtiou  st 
•ea  became  immediately  one  of  great  impottanee, 
Trior  to  tlial  time  it  had  been  found  neoeaaaij  to 
limit  the  liability  of  the  owncn  <A  reaael*  in  redact 
of  injury  done  by  one  rcMel,  wliich,  through  the 
fault  of  its  master,  had  injured  another.  That  was 
done  by  a  statute  of  tlu  time  of  Geo.  8,  whenby  the 
liability  uf  the  owners  of  the  vessel  which,  meta- 
phorically speaking,  was  the  wrong-doer  in  les^eet 
of  daniage  done  to  tho  cargo  of,  and  to,  tbe  injoied 
vessel,  waa  limited  to  tho  value  of  the  freight  and 


by  the  extent  of  the  damage  done.  Tlie  rcasonwl^ 
no  limit  wat  imposed  waa  this,  via.,  that  ton 
actioni  were  extremely  rare,  inaantuch  aa  the  injury 
done  by  collitiont  at  tea  were  uaually  fataL  In 
1347  Lord  CainpheU's  Act,  which  I  ha*e  tnentiHied, 
was  passed.  By  that  statute,  after  reciting  that 
no  action  at  law  was  then  maintaiuable  againtt  a 
person  who  by  his  wrongful  act,  neglect,  or  default 
might  have  caused  the  death  of  anoUier  petton,  and 
it  waa  ofteutimet  right  and  expedient  that  the 
wrong-doei  in  such  case  ahould  be  answerable  in 
damages  for  the  injuries  so  canted  by  him ;  it  waa 
enacted  that  whensoever  the  death  of  a  peraon 
should  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  def aidt  waa  rach  aa 
would  (if  death  Iwl  not  enaned)  have  tntitlEd 
the  party  injured  to  maintain  an  action  and  to 
recover  damages  in  respect  thereof,  thai  and  in 
every  such  case  the  person  who  would  hare  been 
liable  if  death  had  not  ensued  should  be  liat^  le  an 
action  for  damages  notwithstanding  the  death  of  the 
person  injured;  and  although  the  deathahould have 
been  caused  under  such  drcumatancet  aa  amonated 
in  law  to  felony.  By  the  9nd  tectioa  it  was 
further  enacted,  that  every  luch  action  ahunld  be 
for  the  beneflt  of  tho  wife^  husband,  parent  and 
child  of  the  pcnon  whoto  death  thould  Imto  ben  to 
\  ouuc^  w^  bIuii^  X>b  ^noo^X  \(]  ^d^  (&  tb«  bum 
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of  the  executor  or  administrator  of  the  person 
deceased ;  and  in  erery  tuch  action  the  jury  were 
empowered  to  give  such  damages  as  they  might 
think  proportioned  to  the  injury  resulting  from  such 
•death  to  the  parties  respectively  for  whom  and  for 
^whose  benefit  such  action  should  be  brought.  That 
Act  imposed  no  limit  as  to  the  extent  of  damages  to 
lie  recoTered  in  actions  brought  by  Tirtue  of  it ;  and 
:accordingly,in  cases  of  collision  at  sea,  the  liability 
•of  the  owners  of  the  vessel  in  the  wrong  was 
measured  by  and  limited  to  the  extent  of  the 
Injury  inflicted.  The  consequence  of  that  was 
that  by  virtue  of  the  Merchant  Shipping  Act 
18M  (the  17  &  18  Vict  c  104),  part  9,  s.  504, 
the  liability  of  the  owner  for  loss  caused  to 
^goods  or  merchandise,  or  for  loss  of  life  or  personal 
injury,  was  limited  to  the  value  of  his  ship  and  her 
freight.  The  words  of  the  504th  section,  so  far  as 
It  is  material  to  cite  them,  are  these :  **  No  owner 
of  any  sea-going  ship  or  share  therein  shall,  in  cases 
<«iiere  all  or  any  of  the  following  events  occur  with- 
out his  actual  fault  or  privity ;  that  is  to  say  (3) 
"where  any  loss  of  life  or  personal  injury  is  by  reason 
of  the  improper  navigation  of  such  sea-going  ship 
4UI  aforesaid  caused  to  any  person  carried  in 
any  other  ship  or  boat ;  (4)  where  any  loss  or 
4aniage  is  by  reason  of  any  such  improper  navigation 
of  such  sea-going  ship  as  aforesaid  caused  to  any 
other  ship  or  boat,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  other  ship 
•or  boat,  be  answerable  in  damages  to  an  extent 
beyond  the  value  of  his  ship  and  the  freight  due  or 
to  grow  due  in  respect  of  such  ship  during  the 
Toyage  which  at  the  time  of  the  happening  of  any 
«uch  events  as  aforesaid  is  in  prosecution  or  con- 
-tracted  for,  subject  to  the  following  proviso,  that  is 
to  say,  that  in  no  case  where  any  such  liability 
MB  aforesaid  is  incurred  in  respect  of  loss  of  life 
<ir  personal  injuir  to  any  passenger  shall  the 
▼alue  of  any  such  ship  and  the  freight  thereof 
t)e  taken  to  be  less  than  15^  per  regi^ered  ton." 
Subsequently  to  the  passing  of  that  statute,  but  in 
the  same  session  of  Parliament,  another  Act,  viz.,  c. 
120,  was  passed,  by  sect  4  of  which  the  several 
Acts  and  parts  of  Acts  setiorth  in  the  first  schedule 
thereto,  to  the  extent  to  which  such  Acts  or  parts 
•of  Acts  were  therein  expressed  to  be  repealed,  and 
slU  such  provisions  of  any  other  Acts  or  of  any 
charters,  and  all  such  laws,  customs  and  rules  as 
were  inconsistent  with  the  provisions  of  the  Mer- 
•^lant  Shifting  Act  1854,  were  repealed.  In  1862 
the  Merchant  Shipping  Act  Amendment  Act  was 
passed  rthe  26  &  26  Vict  c.  63\  by  the  2nd  section 
of  which  it  was  enacted  that  the  Acts  described  in 
iable  A.  in  the  schedule  in  that  Act  should  be 
jrepealed  as  therein  mentioned,  except  as  to  any 
liabilities  incurred  before  such  repeat  That  schedule 
included  the  504th  section  of  the  Merchant  Shipping 
jLct  1854.  By  the  54th  section  of  the  25  &  26  Vict 
c  68,  it  Vas  enacted  as  follows :  '*The  owners  of  any 
«hip,  whether  British  or  foreign,  shall  not  in  cases 
where  all  or  any  of  the  following  events  occur 
without  their  actual  fault  or  privity,  that  is  to  say : 
fl  will  read  only  those  parts  of  the  section  which 
.are  material^  (8)  where  any  loss  of  life  or  per- 
iKmal  injury  is  by  reason  of  the  improper  navigation 
of  such  ship  as  aforesaid  caused  to  any  person 
'Carried  in  any  other  ship  or  boat ;  (4)  where  any 
loss  or  damage  is  by  reason  of  the  improper  naviga- 
.tion  of  such  ship  as  aforesaid  caused  to  any  other 
ship  or  boat,  or  to  any  goods,  merchandise,  or  other 
.things  whatsoever  on  board  another  ship  or  boat, 
-he  answerable  in  damages  in  respect  of  loss  of  life 
«or  personal  injury,  either  alone  or  together  with 
loss  or  damage  to  ships,  boats,  goodsj  mer- 
■chandise,  or  other  things,  to  an  aggregate  amount 
eioeeding  15^  for  each  ton  of  their  ship*s  tonnage ; 
nor  in  wiped  of  lou  or  damage  to  ship's  goods, 


merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury,  or  not  to  an 
aggregate  amount  exceeding  SL  for  each  ton  of  the 
snipes  tonnage ;  such  tonnage  to  be  the  registered 
tonnage  in  ti^e  case  of  sailing  ships,  and  in  the  case 
of  steamships  the  gross  tonnage  without  reduction 
on  account  of  engine-room."  The  pits,  in  equity 
now  contend  that  the  right  of  the  representatives 
of  deceased  seamen  to  bring  such  an  action  as  is 
referred  to  in  sect.  504  above  mentioned,  is  either 
put  an  end  to  altogether,  or  else  that  their  claim  is 
limited  to  8/.  per  ton  against  the  vessel  in  the 
wrong.  But  I  think  that  either  the  right  of  action 
is  altogether  gone,  or  the  liability  extends  to  15L 
per  ton.  The  propositions  enunciated  by  the  pits, 
appear  to  me  to  be  these :  First,  that  by  sect  504 
of  the  Merchant  Shipping  Act  1854  a  right  of  action 
was  given  in  case  of  the  loss  of  a  life,  not  being 
that  of  a  passenger,  extending  to  the  value  of  the 
ship  and  the  freight ;  secondly,  that  by  sect.  4  of 
the  Act  17  &  18  Vict.  c.  120,  of  the  same  session, 
all  acts  inconsistent  with  any  of  the  provisions  of 
the  Merchant  Shipping  Act  1854  were  repealed ; 
thirdly,  that  Lord  Carapbeirs  Act  is  inconsistent 
with  sect.  504  of  the  Act  of  1854,  and  consequently 
that  it  is  repealed,  so  far  as  regards  collisions  at 
sea;  and  fourthly,  that  the  Act  of  18G2,  which 
repeals  the  sect.  504,  does  not  therefore  revive  Lord 
Campbeirs  Act ;  because,  by  the  13  Vict.  c.  21,  it  is 
enacted  that  where  any  Act  repealing,  in  whole  or 
in  part,  any  former  Act,  is  itself  repealed,  such  last 
repeal  shall  not  revive  the  Act  or  provision  before 
repealed,  unless  words  be  added  reviving  such  Act 
or  provision.  In  addition  to  that,  the  Act  of 
17  &  18  Vict,  c  120,  remains  still  in  force.  Those 
considerations,  it  is  contended,  show  that  no  action 
in  respect  of  any  collisions  at  sea  can  be  brought 
under  Lonl  CampbelPs  Act  I  must  say  that  I 
dissent  entirely  from  those  views.  I  am  of  opinion 
that  the  17  &  18  Vict  c  120,  s.  4,  does  not  repeal 
Lord  CampbelFs  Act  That  section  repealed  the 
provisions  of  any  Acts  inconsistent  with  the  pro- 
visions of  the  Merchant  Shipping  Act  1854 ;  but  in 
my  opinion  Lonl  Campbell's  Act  contains  no  pro- 
visions whatever  inconsistent  with  the  Merchant 
Shipping  Act  1854.  Lord  Campbell's  Act  merely 
gave  the  right  of  action,  saying  nothing  about  the 
amount  to  be  recovered.  The  Merchant  Ship|nng 
Act  1854  limited  the  amount  to  be  recovered  to  the 
value  of  the  wrong-doer's  ship  and  freight.  But 
what  inconsistency  is  there  in  that?  I  have  care- 
fully read  Lord  Campbell's  Act,  and  I  am  unable  to 
find  a  word  in  it  which  requires  to  be  struck  out,  in 
order  to  give  the  Merchant  Shipping  Act  1854  full 
force  and  effect  On  the  contrary,  sect.  504  seems 
to  have  been  itself  founded  on  the  right  given 
by  Lord  Campbell's  Act.  Had  there  been  a  clause 
in  Lord  Campbell's  Act  enacting  that  in  every  case 
the  liability  of  the  wrong-doer  should  go  to  the 
full  extent  of  the  injury  done  to  the  family  of  the 
person  killed,  then  that  clause,  so  far  as  it  might 
have  extended  to  collisions  at  sea,  would  have  been 
repealed  by  the  17  &  18  Vict  c  120,  s.  4.  If  that 
meaning  is  properly  attributable  to  Lord  Campbell's 
Act  as  it  stands,  precisely  as  though  a  clause 
expressing  such  meaning  in  so  many  words  were  to 
be  found  therein,  then  to  that  extent  and  to  that 
only  would  it  be  repealed.  But  I  am  clearly  of 
opinion  that  the  right  of  bringing  actions  under 
Lord  Campbell's  Act  still  remains  unrepealed  and  in 
full  force.  Tliat  right  was  never  touched  by  any  of 
the  subsequent  statutes ;  and  by  the  64th  section  of 
the  last  Act  (25  &  26  Vict.  c.  68)  the  liabiUty  hi 
respect  of  actions  so  brought  for  collisions  at  sea  is 
limited  and  fixed  at  15^  per  ton  of  the  vessel 
causing  the  injury,  as  the  maximum.  Moreover^I 
think  that  t)h«  igkVU.  casnvcA.  «ms».^  VracBLV^o&^&sscssa^ 
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fall*  Tlthin  the  provisions  of  th«  Act  of  lf)A3 
or  it  don  not.  If  it  does,  then  toct.  64  is 
distinct  in  Siintc  the  lialnlilj  at  15/.  i«r(on;  if  it 
■Iocs  not  fall  vitliin  that  Act,  there  1»  nn  liability 
St  all.  Sect.  5<H  of  the  lait  itotutc,  nndi-r  which 
the  idt*.  arc  procoedltip,  was  enacted  in  order  to 
■void  inultiidicit;  of  suits,  and  has  no  application 
to  this  suit,  the  object  of  wliich  ii  to  asccnain  their 
liability  in  this  court.  Hut  the  objection  in  one  that 
can  pOTfccttj  well  be  taken  at  law.  The  aclions 
must,  therefore,  be  allowed  toin-occed.  I  am  indeed 
of  ojiinion  that,  even  if  Lord  Campbell's  Act  were 
wholly  rcpcaliHl,  a  rii;ht  of  action  would  still  remain 
under  the  nnrcpeale<l  sections  of  the  &[ercliant 
Shippiae  Act  l»5t:  L'pon  the  whole  case  I  am  of 
oianion  that  the  pits,  in  equity  have  failed  in  their 
contention ;  tlint  Iheir  liabilicie*  extend  to  and  ore 
mcaaarcd  by  tho  sum  of  15/.  i>er  ton ;  and  that  a 
(leclantion  muat  be  made  to  that  effect. 


Tuadaj/,  Aj»il2Z,  18C3. 

FOVLEK  XVO  AMmiER  V.  ThB  EVCLtSn  AXD  SCOT- 

■nan  Makuie  Isbi;ra!I(.'b  CovrAXr  (Limited). 

Mariitt  iiuuraBrt — Capture,  tlhurt  and  Altntioa — 
Puyuieiit  at  for  total  Ion — Embargo. 

Bi/ av<duid policy  of  inmraiite  thedt/ti.andtiiooL  to  tn- 
mrt  a  Pnittiaa  thia  of  iht  phi.  rir/ninit  neh  titki  lu 
arttxchulrdim  ihe  cltttiieicaiTaiileii "Jret/romcoplure, 
atiiurt  aiut aeltnlioB,"  tcith  a  itiimhition  "topag  a 
tutni  hu  tliirli/  days  afttr  rneipt  of  ojficial  ntiei  af 


rnpture  or  embargo,  kMouI  Katltagjbr  emideana- 
tioH."  An  raharijo  wot  laid  bu  the  Do»iA  (Jovrm. 
nml  vpm  tht  piti.'  tkin,  and  all  other  iVuMiaa  slilpi 
■a  Danish  ports,  and  Int  pits,  gave  notict  of  abandon- 
iHOit  to  the  drjtt.,  lehick  Uey  dteliatd  to  acctpl. 
Bffon  At  eipiralion  of  ihi  thirlf  dags  after  receipt 
oj  official  Kent  of  the  embargo,  Ihe  hasith  Omera- 
mnt  (w  n  decree  annoaJKed  that  all  enemas  ships 
should  be  ptnidtted  to  depart,  under  a  proviso  of  reei- 
proclli/OH  IheiHirl  of  the  Pruuian  Guvernineiil.  The 
J'natian  Goi-emmeat  did  not  assent  to  Ihe  decree  tilt 
afier  the  erpiralion  of  ihe  thirty  dags,  but  theg  did 
vllimateig  astent  to  it,  and  the  embargo  vos  taken  off 
before  lie  pits,  eoinmtnctd  Iheir  action  ; 
Jlthi,  that  at  the  expiration  of  the  thirty  days,  a  right 
of  actioK  tretted  in  the  pits,  to  recover  as  for  alotai 
(oat,  «hi(h  mas  not  dicested  by  the  inbsegueat  removal 
aflhc  eabaiyo  b^ore  the  coiimienciment  of  tht  action. 

Declaration  upon  a  policy  of  insurance,  effected 
by  the  pits,  with  the  defls.,  on  the  ship  Emit  Jacob, 
from  Biga  to  London,  valued  at  20)01.,  the  iiunr- 
ancc  bciajc  depressed  to  be  "  only  against  such 
risks  as  are  excluded  by  the  clause  warranted  free 
from  capture,  acizurc  and  detention,  or  the  con- 
■eqnences   of  any  attempt  thereof,   to  pay  a  total 


.       ,  .  of 

capture  or  embargo,  without  waiting  forcondemoa- 

Averments,  that  after  the  commencement  of  the 
Tlik,  and  during  its   continuance,  and  wliilc   the 

5 alley  was  io  full  force,  the  ship  was  seized  and 
claincd  onder  an  cniborgo  by  the  King  of  Den- 
mark, and  that  before  action  brought,  thirty  days 
after  the  receipt  of  official  news  of  the  seizure  and 
detention  had  elapsed,  and  that  the  defts.  had  nut 
paid  the  25l)l)/. 
F'lnt  plea  to  the  ollcged  total  loss : 
The  delta,  dear  thai  tho  w^il  iihip  wu  detalncil  Diider  u 
aatmrxoti.'li'f  TOauft  Ili-iiuiBrk  uuliJ  afterlliP  liiMolthlni 
rfjVi  MfliT  rmljil  vt  iMrinl  news  of  (he  ubl  Kliur*.  txA  Oat 
■MjulK  tlKmbf  MUMUIactl  Ion  wBUo  the  ncauluit  ol  Ilka  salt 


Hicf,  and  ili&t  boturv  utlcA  broiulit  thiitjr  4a/a  tJ 
nelpt  Dl  undtl  Dswi  ul  Iha  iM  Hlnra  sad  it 
111  tUpMd  wlihla  Ihe  true  inunt  tnd  nwanJr^  ol  I 
ollcy. 

Second  plea ; 

So  (ar  u  rpUw.         ..   ., 
sMI  Arier  the  IspH  uf  ttalrtr  di 
ewi  ot  tho  uid  Hinin-.  uid  H  — 
>M  liHH  ol  Iha  uUI  ohlp  ud  Ihe  ei 

ud  ileti-ntlon  andrr  Ihr  uld  embargo,  tlia  uld  ship  vi^  b  Om 
nne  of  the  »ald  vojtffo.  ijing  In  a  Dnlah  barfionr.  » 
11.  Uiilaats.  ud  wm  and  ulll  It  t  PisBian  iUik  ud  tha 
roJKrty  ut  osrtila  iienuam,  lubjecla  of  tbg  K^  at  FnWv 
Dil  that  WHr  had  brub^D  om  and  wu  than  1»[iif  carried  oa 
etwsen  the  K<nK  ol  DeouArti  oad  ewtala  otkar  powoa,  » 
.. .. 'th  tb>  Kins  dfPniHia,  and  ttat  lbs  eiU 


3  the  Kins  of  Dannuik  u  and  balB(  Ban 
i  Iha  pTDpsTQ  of  Iha  uld  ublceca  at  ihr 
WnaU.   ADd  Iha  datli.  firtbar  a^  that  aftar  a 


tluJo 


Blnted  br  Iha  Kln|0(  D 
fib.  !»«.  ■  eon —  — 

ihil.laloair:  - Dkfm  twneUnc  tlins  to  b«  alios. ..  _.  _ 
HoaEulaa'  veaiiali  now  nnder  embu;p>  lor  qniltliw  Duh 
harbooni.  On  a  reprsaeiUallOB  iMtof  mad*  to  tlw  Kbw.  HI 
Majaity  rawlred  nndar  dale  ot  IhalStti  IdbL,  OmI  uS  tt* 
IK  April  Mat  Uw  goanlM'  tmsbU  Dinr  Irtac  oadsr  «nb*r(*' 
la  Danbh  harbaon  ud  floidi  shall  lia  paimlMed  M  dnart 
UDmaleatAd  in  baUui,  or  ladan  with  Iha  eario  wHh  which. 
ilwT  urlnd.  and  rumbbsd  wllh  a  Mttr  «(  saf*  «»• 
duel  lu  auj  harboor  whleh  tb*r  ihall  ibamaslxa  dadf 
i.i...    It   b«   nut   blooiudad.   ODdar   ffmltott 


raoeJiH  of  oPIclil  n 


. ...    And    Ifes    I 

that  sllerwante  and  baton  thfa^  dw 

Oclil  BBwe  ot  lb*  s^  Misan  and  « 

. within  tha  true  Inlant  ud  waanhurt  tha  aalft 

paUer,  and  balors  sott.  all  ib«  ooedlUoa*  ol  tba  said  dacna 
ware  ud  had  been  oompHad  wllh  on  Iha  pail  of  Iha  <Ionn> 
— nlinurtatedlatb«saMdai9««uidlnth — "->■'-  • — <• 


^^uidM 


tba  QoTonnaaol  of  PmuU, 

brlDiiiaal  thauldds 

duloni  thareot  aa  aforvBaia  bmb 

wai  at  lllMrtT  lo  proas  cate  iIm 

ml|^t  have  obtaiEied,  aod  wooh 

rnrnbhed  with  a  lallei'  of  sala  coadoct  for  thai  paip>a*>  ot 

which  iajd  pmnlaai  Iha  pIB.  alwayi  bad  notbia.  and  tha  dtm. 

fnrthersarlhsitbo  laldahlp  afegrwsrdi  1b  tact  saOsd  auitt 

bar  said  toti^  and  arrived  at  Londtn  and  oomptatad  bsr 

said  vojsss  la  •olet;;. 

Under  a  third  plea  the  defts.  paid  SI.  into  eouit 

I'he  case  was  tried  before  Erie,  C-  J.,  in  London, 
nt  the  sittings  after  Michaelmas  Tmn,  and  tbs 
following  facts  were  proved ;  The  ship,  which  waa 
a  Prussian  ship  belonging  to  the  pits.,  who  carried 
'HI  business  at  Meniel  and  in  Londotk,  sailed  froa 
Itiga  for  London  on  the  16Ch  Nor.  1B63,  and  pot 
into  EUinore,  in  Denmark,  cri  the  4th  Dec.  18C3,fot 
repeira.  War  between  Denmark  and  ProtslK  ws« 
then  imminent,  and  tho  policy  of  iosonince  declared 
on  was  effected  on  the  16th  Dee.  War  was  de- 
clared, and  on  the  Srd  Feb.  1KS3  on  embargo  WW 
laid  by  the  Danish  Government  on  all  'Prusaiaft 
tbipa  in  Danish  ports.  The  ship  Emit  Jacoh  wok 
then  at  Klsinore.  Newsof  the  embargo  «••  tent  oa 
the  same  day  by  telegraph  to  the  pit*.,  and  it  wa* 
known  at  Lloyd's  on  the  4lh  Feb.  On  tho  Sth  Feb^ 
the  pits,  gave  notice  of  abandonment  to  the  deft*.,  wb^ 
rcfuaed  to  accept  it.  On  the  ISth  Feb.  the  DaniA 
Ministry  of  Marine  published  a  decree  of  the  Ein^^ 
allowing  till  the  let  April  for  enemies'  ships  then, 
under  embargo  to  depart,  nnder  proTiso  trf  recipro- 
city on  the  part  of  the  Govemmenti  interested.  Da 
the  1 3th  March  the  I'nusian  Uovemment  assented 
to  the  decree,  and  on  the  same  day  tho  embargo  ws* 
taken  off  at  Klsinore.  Tha  ship  sailed  ercntuallv 
from  Klsinore  on  the  17th  April,  and  reached 
London  in  sofety  on  the  2ath  ApnI. 
The  thirty  days  from  official  notice  U  tha 
L  ein\iu^  GT^TCd  before  the  assent   of  tb«   Prui* 
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commenced  on  the  2l8t  March,  after  that  assent 
bad  been  given.  The  pits,  claimed  as  for  a  total 
loss.  The  defts.  maintained  that  the  removal  of  the 
embargo  operated  as  a  restoration  of  the  ship  to  the 
pits,  before  action  broogfat,  and  that  th^  were  only 
liable  to  indemnify  the  pits,  for  a  partial  loss.  Hie 
thip»  on  her  aTrival  in  London,  was  by  anrangcment 
sold,  and  realised  13SIL  9s.  Gd.  The  pits,  claimed  in 
the  action  the  difference  between  this  sum  and 
2500/1  Erie,  C.  J.  directed  the  verdict  to  be  entered 
for  the  pits,  for  the  amomit  claimed,  giving  the 
defts.  leave  to  move  to  enter  it  for  them.  A  role 
having  been  obtained  accordingly. 

Lush,  Q.  C.  and  Sir  G,  Uonyinan  showed  cause. 

Mtttith,  Q.  C.  and  ArcMbald  supported  the  rule. 

The  argument  turned  on  the  question,  whether 
or  not  at  the  expiration  of  the  thirty  days  from  the 
official  news  of  the  embargo  a  right  of  action  to 
recover  for  a  total  loss  vested  in  the  pits.,  and 
whether  that  right  was  affected  by  the  subsequent 
removal  of  the  embargo  before  action  brought.  . 
The  following  authorities  were  referred  to : 

Amonld  on  Marine  Insurance,  p.  1071 ; 

Kenf  s  Commentaries,  voL  3,  p.  408  ; 

Shmtk  V.  Robinmm.  2  Dow,  474 ; 

Bot€h  V.  Edie,  6  T.  B.  413; 

Fortier  v.  Ckrutie,  11  £ast,  205; 

namiUm  v.  Mendis,  2  Burr.  1198 ; 

Brotherttm  ▼.  Barber,  5  M.  &  S.  4ia 

Erle,  CJ, — ^I  am  of  opinion  that  the  pit.  is  entitled 
to  recover  for  a  total  loss.  There  is  no  dispute  as 
to  how  the  law  stood  when  the  parties  made  the 
contract,  upon  the  words  of  which  the  court  has  to 
put  a  construction.  The  risks  being  those  excluded 
by  the  clause  "warranted  free  from  capture,  seizure, 
or  detention,"  the  words  giving  rise  to  contention 
are  those  which  follow  the  statement  of  the  risks, 
namely,  "  to  pay  a  total  loss  thirty  days  after  receipt 
of  official  news  of  capture  or  embargo,  without  wait- 
ing for  condemnation."  There  is  some  ambiguity 
alwut  the  words  "  without  waiting  for  condemna- 
tion," and  without  them  the  stipulation  would  be 
clear,  that  at  the  expiration,  of  the  thirty  days  the  as- 
sured should  have  a  vested  right  to  recover  as  for  a 
total  loss.  I  do  not  think  that  the  addition  of  the 
words  which  are  ambiguous  can  alter  the  meaning 
of  the  stipulation.  The  particular  risk  insured 
against  seems  to  have  been  in  the  minds  of  the 
parties,  and  they  must  be  taken  to  have  been  aware 
of  the  law  on  the  subject.  This  was  not  a  mere 
temporary  embargo,  but  one  laid  on  in  time  of  war, 
and  I  think  that  the  pits,  are  entitled  to  recover  as 
for  a  total  loss. 

Btles,  J. — I  am  of  the  same  opinion.  The  stipu- 
lation would  have  been  perfectly  clear  but  for  the 
four  last  words,  and  seems  to  have  been  inserted 
for  the  benefit  of  the  assured. 

M.  Smith,  J. — I  am  of  the  same  opinion.  The 
contract  was  to  pay  as  for  a  total  loss  on  the 
happening  of  an  event  which  has  happened.  If  the 
ship  had  been  restored  within  the  thirty  days  the 
pits,  would  not  have  been  entitled  to  sue  at  all,  but 
it  was  not. 

Rule  discharged. 

Attorneys  for  the  pits.  Thomas  and  Ilollams; 
for  the  defts.  Fhx  and  Argles, 


Tuesday^  May  2,  18G5. 

HXASD  AND  ANOTHER  V.  HOLMAN  AND  ANOTHER. 

Ship    and   skipping — Policy    of    insurance — Collisian 
clause — Measure    of  damages — Damages  to    ship-^ 
Damages  for  detention  of  ship. 

The  pits*  ship  W.  H,  havina  been  run  into  by  the  ship^ 
&,,  the  pits,  arrested  the  latter  ship,  and  prosecuted  a 
suit  against  it  in  the  Admiralty  Court  to  recover  com"- 
pensationfor  the  damage  which  they  had  sustained^. 
The  ship  G.  was  insured  by  the  defts.  under  a  policy^ 
one  condition  of  which  was,  that  the  defts.  should  pay* 
the  amount  ofaamage  or  loss  by  contact  which  the  mip 
might  do  to  others,  provided  it  did  not  exceed  tha 
amount  insured.  It  was  thereupon  agreed  between  tha 
pits.,  the  defts.  and  the  owner  of  the  (?.,  th<xt  theplts^ 
should  release  the  ship  G.from  arrest,  the  defts.  under^ 
taking  to  pay  them  "  the  amount  of  damage  which  thm 
said  ship  \y.  H,  had  received  from  the  said  collision,** 
and  the  costs  of  the  proceedings  in  the  Court  of 
Admiralty: 

Ileld,  that  the  word  "  sltip  "  must  be  construed  to  mean- 
the  "  owners  of  the  ship,**  emd  that  the  pits.  were, 
entitled  to  recover  from  the  defts.  under  this  agreement, 
tlie  same  compensation  which  they  would  have  receivect 
if  they    haa  prosecuted  their  suit  in  the    Court  of' 
Admiralty,  and  therefore  they  tcere  entitled  to  recover 
damages  for  the  detention  of  their  vessel,  and  the  costS( 
of  the  suit,  in  addition  to  damages  for  the  injury  dona 
to  the  framework  of  their  ship. 

This  action  was  tried  before  Erie,  C.  J.,  at  the- 
sittings  in  London  after  Michaelmas  Term. 

The  pits,  were  the  owners  of  the  ship  Westward 
Ho,  which,  in  the  month  of  Feb.  1863,  was  run  into 
off  Beachy  Head,  by  the  ship  Grenfells,  belonging  to> 
W.  T.  Mitcheson.  The  collision  was  caused  by  th&- 
improper  management  of  the  latter  ship,  and  the^ 
pits,  immediately  caused  it  to  be  arrested  by  process, 
from  the  Court  of  Admiralty  in  a  cause  of  collision. 
The  Grenfells  was  insured  in  the  Western  Marine- 
Association  for  2000^1,  under  a  policy  of  insurance 
incorporating  regulations,  of  which  the  17th  was- 
the  following : 

In  esse  of  damage  or  Iom  by  contact,  which  any  ahip  In. 
UiiB  aaaociation  may  do  to  others,  this  Booietr  ahall  be  liable 
to  contribnte  ita  proportion,  but  not  beyond  the  sum  insured^ 
and  also  law  costs  given  in  any  suit  or  action  defended  b^ 
the  preyioas  consent  in  writing  of  the  managers  npon  thia. 
policy;  but  in  no  case  shall  this  society  pay  for  loss  or 
damage  to  one  or  both  ships  more  than  the  sum  insured  oi^ 
policy. 

The  Grenfells  was  also  insured  in  the  Sunderland 
Insurance  Clubs,  of  which  Mitcheson  was  manager^ 

The  committee  of  management  of  the  Western. 
Marine  Insurance  Asseciation,  finding  that  the- 
damage  done  by  the  Grenfells  to  the  Westward  Ho 
would  exceed  2000^,  the  amount  of  insurance,  coU 
lected  that  simi  from  the  members  of  the  assodsr 
tion,  and  handed  it  to  the  defts.  who  acted  as 
managers  of  the  association  under  the  direction  of  the 
committee.  The  defts.  were  requested  by  Mitcheson 
to  try  to  effect  a  compromise  with  the  pits.,  and 
after  some  negotiation  the  pits,  agreed  to  rdease  the 
Grenfells  upon  the  execution  of  the  following  agree- 
ment : 

An  agreement  made  the  13th  March  1863,  between  Georgs 
Heard,  oi  l^deford,  in  the  county  of  Devon,  shipowner,  oa 
behalf  of  hhMself  and  William  Heard,  his  copartner  (undw^ 
the  Arm  of  Heard  Brothers),  of  the  first  part ;  Cnarlee  Thomaa 
Mitcheson,  of  Sunderland,  in  the  county  of  Durham,  ship^ 
owner,  of  the  second  part ;  John  Holman  and  Sons,  of  Top^ 
sham,  in  the  said  county  of  Devon,  merehanta,  on  behalf  oC 
the  Western  Insurance  Clube  of  Topsham  aforesaid,  of  the 
third  part ;  and  C.  J.  Mitcheson  aforesaid,  on  behalf  of  the 
Sunderland  Insurance  Clubs,  of  the  fourth  part  Whereas  tha 
said  Heard  Brothers  are  the  owners  of  the  ship  Wtttteani  Ho^ 
and  the  said  C.  J.  Mitcheson  is  the  owner  of  the  ship  OrtnftiU  t- 
and  the  ship  Grtn/Hli  having  run  into  and  injnrtd  the  ship 
Wutvard  Uo^  the  aadd  «hlo  GrwJWU\iaA\s«K^^Tc«««A%si.^\iJ!Pw 
continues  taxder  «xt««X.  KtmSl  -"R^awwi^v^^.  '^^  «VJ^^^^  ^**. 
the  pax^  ol  \ii^ww»dL,^Ckto^%sA\waJQa.'^*sNs^ 
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llHndiul 


i:  Tba  hM  Heud  BnHban 


lonhwitb  nl«ue  iba  uld  ililp  OrtnMU  ri . 
-and  in  cauklfnitloB  thenol  tfia  udd  hHIh  oI  Iba  wcond. 
tblnl  ud  iDoith  puta.  lonia  or  one  of  theoi,  iluU  foRtawltta 
pkT  or  caiue  to  be  paid  to  Iha  nid  HuTd  BnMbM*  Uu  *mosnt 
-«[  duni(«  wblch  Iba  nld  ihlp  ir«ritard  Mi  baa  noelTed  Irom 
tha  aaU  cvIUkIod.  And  Out  Um  vhola  of  tiM  mU  pvIlM  at 
tbe  MCaDd,  lUrd  uld  lonrlll  puta  alul]  be  and  an  bereh; 
declarad  tn  be  In  propoTtian  to  ihclr  napectlTa  bnenaln  liable 
to  P&J  Iha  wtd  aoUHint  dI  damage  and  alao  Iba  eoaM  of  Iba 
pmoaadlnga  In  tli«  Cuan  o[  Admlnl^  (Cktaul  ilw  Mid  ihlp  i 
•nd  It  I*  f  orilMr  agreed  between  the  lald  eeTeral  paitlei  hereto 
thai  It  anT  dl^nla  or  duierence  ihall  viae  between  the  uld 
Heard  Brolban  aad  the  t^d  other  parUea  hereto,  or  anj  or 

either  0(  them,  with  reepeclto  ■"- * 

bj  the  uhl  Heard  Broihen  in 

Mid  aniaunl  iih^l  be  nterred 

«f  WUIIam  Bleharda.  Ea«^  of  Hew  CllT-«hatnben,  BUbope- 
.eBtfr«treet,  London,  whuae  deolalon  ihall  be  Una]  and  con- 
-cIbiItb  between  the  partial;  aad  any  paMj  hereto  mmj  make 
theee  preaenta  a  role  at  ooj  one  at  Iler  Uajeaty'a  Oooru  at 
Weatmbuler.  Aa  wllnewi  the  handa  o(  the  paitkra, 
(aigned)  Oro,  Hkud, 

J.  Bauuix  and  Box. 

C.  J.  UiTCBDUX. 

Witoeu,  te. 

Mkt  the  cxecation  of  this  aftrecmcnC  and  the 
■Tcleue  of  the  GrtnfdU,  the  partici  being  unable  to 
■-agree  upon  the  amount  of  compensation  to  vliich 
the  plte.  were  entitled,  the  dcfti.  paid  the  plti. 
ISOOt  on  occonnt,  and  Mr.  Klchardi,  the  arbitrator 
mentioned  in  the  agreement,  wai  colloil  on  to  fix  the 
''amount  due  to  the  pits.  The  arbitrator  at  flnt 
'doubted  vhcthor  ho  wa«  empowered  to  award  B117 
compenution  to  the  pits,  for  the  torn  which  thcj 
had  tu«taiacil  by  the  forced  detention  of  their  ship ; 
but  eTCntaall}-,  on  the  14tli  March  I8(U,  he  mode  an 
airard  reciting  the  agreement  of  the  llith  Slarcli 
1868,  and  finding  the  amount  of  the  liamagc  aut- 
tained  by  the  ship  to  be  183TJ^  ItU.  M-,  and  the 
fnither  damage  sustained  by  the  pits,  in  conse- 
^nenco  of  the  detention  of  the  Waltcaiil  IIo  during 
the  time  neceaaaiy  for  repairi,  and  otherwise  bj 
reason  of  the  collision  to  be  7351.  It.  id. 

The  defts.  repudiated  their  liability  under  the 
-agreement  to  pay  any  portion  of  this  latter  lum, 
-and  the  pits,  thercnpon  brought  this  action  of^inst 
them  to  recover  5197.  li.  2iL,  being  50IU.  the  balance 
ranaiuing  in  the  defts.'  haoda  of  the  200011  cullectcd 
and  paid  over  by  the  Western  Marine  Insurance 
AMOciation,  and  ISIL  U.  2d.,  the  defts.'  proportion 
«f  the  Admiralty  coata. 

The  declaration  aet  out  in  the  flrst  count  the  fact* 
of  the  cotliaion  and  arrest  and  the  agreement  of  the 
ISth  March  ISliS,  and  tbc  aum*  awarded  by  Kicharda, 
and  alleged  that  ClOJL  Is.  2tL  itill  remained  due 
under  tlie  agreement.  It  also  contained  a  count  for 
taoney  paid  and  money  agreed  to  be  paid. 

The  pleas  traversed  the  material  allegations  in  the 
declaration,  and  Ui  the  last  count  alleged  payment. 

At  the  trial  a  verdict  was  entered  for  the  pit*, 
for  the  amount  claimed,  the  defts.  having  leave  to 
move  to  cater  a  uunsuit  or  verdict  for  the  defts.  A 
Tule  having  been  obtained  accordingly, 

XiuA,  Q.C.  and  IK.  WUtiaau  showed  cause. 

MtUiih,  Q.C.  and  T.  Jonet  supported  the  rule. 

Belg,  C.  J. — I  am  of  opinion  that  the  pits,  are 
entitled  to  recover  from  the  detta.  under  their 
.sgrccment  the  same  amount  aa  they  would  have 
-recovered  in  the  Court  of  Admiralty,  by  which  the 
-«hip  GrtH/tU*  wa«  detained,  provided  it  does  not 
exceed  the  sum  insured ;  that  is,  they  arc  entitled  to 
recover  the  amount  of  the  repairs  necessary  for  the 
framework  of  theahip  and  compensation  for  the  loss 
'vt  the  profit  which  would  otherwise  have  been  made 
by  the  employment  of  the  ship.  They  would  have 
tad  tbe»e  »mounU  if  the  suit  had  continued  in  the 
Adminltjr  Coait.    By  the  Bgreement  they  give  \ip 


the  suit  and  accept  ttw    _ 

suggeaUoQ  tliat  the  dtip  (Jrrmfi/U  « 


1  brtheooUiii 
D,  becanae  tbo 


Iw       -  -, -_^ 

the  ship  H'altcant  Ho  has  sustained  feim  t) 
sion  may  be  properly  held  to  main  tbe  wdhmum  M 
damage  which  the  owner  of  the  It'ssfwiiiiif  Be  has 
sustained,  i.  e.  the  sum  of  mtmey  which  will  com- 
pensate  the  owner  for  the  damage  which  be  hia 
sustained  by  reason  of  the  oolllaian.  The  agreetntot 
is  capable  of  that  meaning.  Tbe  defta.  were  liable 
under  the  17th  of  tbdr  regnlaliona,  aa  iasaiers  of 
the  Grrnfillt,  to  .pay  to  the  owner  of  tbe  C/ca^ 
the  amount  of  uie  "damage  or  loaa  by  contact' 
which  that  ship  had  done  to  the  Wettioanl  Ha,  Los 
by  contact  includes  loss  of  profits  which  the  R'oJ- 
•card  IIo  would  have  made.  It  waa  immaterial  to 
the  defts.  whom  they  paid,  and  they  made  the  agnc- 
ment  with  the  pita,  in  order  to  avoid  cucwlyof 
action.  I  have  endeavoured  to  explain  the  groondt 
of  my  judgment,  in  the  hope  that  tha  defts.  may  be 
held  harmless  in  any  other  court  wbve  the  qneatien 

BvLEa,  J.— I  am  of  the  same  oplniMi.  The  ques- 
tion is,  what  ia  uieant  by  ship.  It  la  sold  that, 
although  the  direct  damage  done  to  the  diip  and  tha 
costs  of  the  suit  in  the  -Admtialty  Court  mnat  be 
paid  by  the  defts.,  yet,  that  the  interrening  damtgB 

Eroceeding  from  tbe  detention  of  the  ship  ia  not  te 
>  paid.  Wo  must,  however,  carry  out  the  nal 
meaning  of  the  agreement,  and  constnie  the  weed 
ship  as  meaning  the  ovnera  of  tlie  aUp.  iit,  JooM 
says  that  to  do  so  would  be  to  give  a  ihetoficsl 
meaning  to  the  word.  But  it  is  not  a  foteed  ton* 
struction.  The  word  "  Cabinet "  U  odiniuily  oied 
to  signify  the  members  of  the  Cabinet.  Tbegeatle- 
mcn  before  and  behind  the  bar  are  ^gnifled  by  Aa 
eipreasion,  "the  Uar."  So  the  "owner*  of  tbe 
ship  "  may  be  meant  by  "the  ship." 

Keattku,  J.'— I  am  of  tbo  same  0|nni<Ki.  We 
mnat  look  at  the  circamstancea  whitdi  exiated  vben 
tbe  agreement  woa  entered  into.  The  pita,  had  tbs 
security  of  the  GrtnftlU  in  the  Conrtoi  -Admlial^, 
and  they  gave  that  up,  aa  appean  by  the  redtdof 
the  agreement,  on  tbe  apidicatioa  of  the  other  partiei 
to  the  agreement.  It  iiacarcelyooncelv^ile  thattbe 
pita,  should  have  intended  to  part  with  Ihsir 
security,  if  they  were  to  give  up  any  part  of  tbe 
compensation  which  they  would  have  received  I7 
retaining  it. 

M.  SHmi,  J. — Looking  at  the  worda  of  the  tffVt- 
ment  alone,  a  question  might  have  arisen  ss  V> 
whether  or  not  the  word  "ahip"  meant  the 
"  owners  of  the  ship ;"  but,  reading  It  by  the  legi^ 
mate  modes  of  construction,  and  looking  at  the  ci^ 
cnmstanccs,  it  is  clear  that  the  damage  to  tha  di$ 
was  meant  to  espreaa  the  damage  sostained  by  Itt 

Attorneys  for  the  pita.,  CotlailU. 
Att(«ncy  for  the  deft,  J.  Bakrr,  jtm. 
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Taadag,  Mat  t(i>  l^*^- 


'Ppi'V — Clarter-party — ComiiunctBieiit  of 
■Ptrui  of  ttat — Guarantetfor  cargo. 


marj  txttplioh,  "tktactof  God,  tht  Uiu 
rtMtminU  o/'priaet$  and  nUn,Jin  aiut  aU  and  tvery 
olkcr  daHffav  and  aeddentt  of  tbt  teat,  rivtn  ami 
mnngatiaiiMjofitiiattttritatiirtandUiidtotvtr,  ditring 
Iht  loid  vojnijN  atwaift  txeepted^  oonlaiMd  in  tJu 
dnwttr-parly,  i^^iu  to  At  prdiminary  tmntit  from 
tkt  platt  witn  lit  iJup  mil  tcAen  lit  charler-parlif 
wot  madt  lo  lit  hading  phce. 
Tie  mrdt  '^pnaranUtd  for  eargo  ia  all  thU  aontk,'' 

eotOmmd  in  the  darta^partg, 
Beld,  not  to  prtetnl  (Ac  ucaplion  from  protecting  tkt 
ihip  during  the  prtUminaij  tranail. 
Action  by  charteren  againit  iliipowDcn  for  not 
recelTing  ■  cargo^  The  first  count  iru  on  a.  charter- 
g*rtj,  tbe  Kcond  on  an  agreement. 
Fonrthplea; 

Tb*  deft,  nj*.  ilui  tht  cliutor^Kny  la  Uia  fli«  cmmt  mto- 
tkmwl  wu  ud  ii  u  foUowi :— "  LoDdon,  Srd  Clot  1M&— 
Clun«r-wtT.— It  la  tbli  cbr  mubiiJl)'  igmd  bsiman 
Usaan.  B.  HoAiidnw  ud  Co,  ol  Itu  K«>d  iihjp  «  thhI 
called  tha  naw  imumt  Aiqinu,  or  tbe  of  tou  or 

tbanabonl^  mm  at  HawaaiiK  and  Ueam.  J.  Barker  ud  Coi, 
o(  LooOoi.  monliasti,  that  tbe  lalil  abtp  balnf  UfbV 
Waunch  and  atrois.  and  ararr  n;  Dtlad  for  Iha  njft, 
aball.  wjih  an  eoBTaiilant  nwd,  laft  and  procead  to  ooa  nana! 
Iiiadbw  plaM^  (iiamitMd  for  caico  bi  all  Uila  moatl^  oi  aa 
nrar  ibereDDlo  aa  aha  ma;  aafalr  se>i  and  thera  load  Iropi  Ow 
Ucior  ot  tka  tald  IMahian  In  iba  oMmuirT  mamwr  a  ton 
and  eompkM  earn  of  abool  1900  loDa  of  coal.  vUch  tba  aaid 
Bwnbanta  Mud  Oanaahrai  to  aUp,  not  aio^adlna  what  ibs 
can  TaaaonaUjr  atoir  and  ean7  ont  and  abore  bar  laekla, 
appaiBl,  Iirotlaloiia  ud  tonilRin.  and  bolng  to  loaded  ihan 
tbenwiih  proceed  to  Alexandria^  Eicypt  or  ao  Dear  tbarato  aa 
abe  mar  •aldrcM  (cat|0  to  atM  from  Blooaaida,  and  at  nie> 
chants  riak  azidaxpanaa)  and dollTar the  aama on  being  paid 
treicht  aa  loDnra :  tUrlj  poaoda  |Mr  keel  oC  tw«n>r-<Ba  nna 
•Bd  gDa-Ulh,  with  OtleB  galneaa  ■ratolCT  hi  tail  oT  all  port 
ebargaa  aiul  pllotafa  (tb*  aet  ot  uod,  ibe  QnaeB'a  aBMnlaa, 
reatnlnta  oT  prtoeea  and  nlei^  Urn,  and  all  and  OTerr 
Mbat   daaaara  and   lootaaDii   ot    iba    asa^    rf*ara    ana 

■aid  TOjag*  alnon  amptad) ;  tbe  *eaael  to  be  addraawd 
(0  the  ehanaivd  afenla,  MTtag  the  one  tiMial  ooaalgnmeni 
eommtaaloh  o(  la,  and  M  baia  a  Han  on  cargo  for  all  rnUbi, 
dead  fmlsht  and  daaiiuraga ;  captain  lo  alia  bUla  o(  lading 
■1  anj  rata  of  IMghl^  wichoiit  pnlndloa  to  thEi  chaitor, 
tnlgbt  to  ba  fMJd  ea  anloadlDg  and  rlgbt  dellTeiT  ol  die 
tntta,  b  eaah,  at  cmreBi  aiebanga.  one  hundred  and  Iwanl;- 
Bre  ton*  to  be  allowed  tha  aald  nienshaat  par  weallur-wotking 
dajr  (U  tiia  ahlp  la  not  aoonar  dlapatched]  For  rniina^ing  -  u^ 
all  daya  «»  dadnanae  orer  and  abo*a  tba  aald  Ijing  daya  at 
ttdr^  poonda  per  u^;  pcoullr  for  non^ierfonnanoe  of  Ihli 
Mil  iiiiiaiil  aillinalad  amount  of  li«ighb--Sohart  UcAndraw, 
JTBaiker  and  Co,  aganta.  Wllneaa  lo  the  lignatnra  of  both 
parUaa.  W,  Kance."    And  Ibat  tba  agraanwot  In  the  aaoond 

at  tlma.  nataaOjr  anaad  on  b;  tba  pl^  and  deft,  tor  being 
raadj  tor  eaigo  anal  tha  earlr  part  ol  Kof.  18M,  And  Ibe 
deft  aaja,  that  at  tha  tlma  of  the  making  of  Ihe  a^d  cbartai^ 
party  and  aciMtiiaiiV  tn  tbe  OM  aad  aaeood  coonta  raapeo- 
trtiy  nenilonad,  tba  aaU  ataamer  ao  bring  at  KewoaaUe  aa 

■_  ., .. u 1 ..  ,  piim  litn*  far  diatant 

ading.  to  which  the  aald 
d  Iha  aald  iteamer,  before 
hfng  kkA  naoa]  place,  would  neoeBaarllT  ba  expased  lo 
n&agtnot  aeae,  rlTen  and  navigation,  all  which  Ibe  idta, 
auu  data,  at  Iha  aaJdtinu  wall  knew.  andtbeaaldTOracalBlbe 
aald  ebaner-pany  meatiooad  and  relerrad  to  wai  a  lorage 
Inmt  tbe  pla«  at  Neweaatle  at  which  the  aald  Maamer  waa 
at  tba  tlmo  o(  naUog  ibe  aaid  ebarter ^lan;  and  agiBcment, 
to  the  aald  oaoal  plan  at  Kewceeila  (or  loading,  and  trout 
tkenea  lo  AleiaiUlTiB,  and  that  ihe  aald  iieamer  during  Ihe 
■aid  Toraga.  that  la  to  aaT,  during  neb  part  of  tba  aald  Torage  aa 
took  puee  before  tbe  aaid  Biaamer  Bailed  or  prooeedadlron  the 
■aid  oaanl  ptaoe  on  her  war  to  Alexandria,  and  after  At  had 
ncelrad  on  board  part  of  Ihe  eatd  cargo^  and  before  aoT 
lireach  of  Ibe  aald  cbartms>anr  or  agreament,  waa  hindered 
and  pRTenied.  b;  Iha  danger  of  tbe  leaa.  rltara  and  nail- 
■■tlaa  than  b^ipaolBgi  from  raealTlag  and  loadbig  on  board 
^fr^  belu  nadr  lo  noe<i«  anf  load  on  board  Iben- 
aUaa  it  Ibr  aaU  aaiyct  fd  waa  Ibarab)'  greallf 


a  reepeoUreljr  oom^ 

Dcmumr  on  the  groniid  that,  according  to  tb» 
true  coiutraction  of  the  cliarter-partj,  tbe  rojaga 
had  not  commenced  M  the  time  vhen  the  steantec- 
wa<  hindered  and  prevented,  aa  in  the  pica  men- 
tioned ;  and  coiuequently,  that  tbe  exception  di4 
not  apply. 

Honiee  2Jo)d,  for  tbe  pit*.,  contended  ttiat  tli» 
Tojage  did  not  commence  tiil  tbe  ves*el  elarted 
from  Newcaitle  with  tbe  cargo  on  boai^,  and  tliat 
the  exception  protecting  tiie  deft*,  from  acdd^ta^ 
reiulting  from  the  periU  of  the  aea,  did  not  nppjy 
to  the  pteUminai?  traniit  to  the  loading  place.    Ho- 

Cme  T.  FJh,  8  Q.  B.  467; 

Valenla  v.  Gibii,  S  C.  B^   N.  8.  STO;  2B  L.  J.., 
2«iC.P. 


WiLLia,  J. — I  am  of  opinion  that  onr  judgment 
ahoold  be  for  tlie  d^ta.  "Ae  action  ii  founded  on  a 
cbarler-pany,  by  which  it  wa»  prorided  that  the  def  ta.* 
veuel,  tieiag  then  at  Neweaatle,  (hotild  proceed  to 
some  lunal  ToadiDg:  place,  guaranteed  for  cargo  in  thcr 
month  of  October,  and  there  talce  in  a  cargo  ana 
proceed  tbei«with  to  Alexandria.  Hie  charter-party- 
contained  the  usual  exception  of  "  the  act  of  Ood» 
tiie  Queen's  enemies,  teetnunta  of  princes  and  rulers. 
Are,  and  all  and  erery  other  dangers  and  accidents 
of  nie  KBs  and  riTers  and  naTigations,  of  whatcrer- 
nature  and  kind  soever  daring  the  said  voyage."  L 
iveiome,  frran  the  state  of  facta  disclosed  by  th» 
pleading!,  that  the  vessel  broke  gronud  to  proceed' 
to  the  usual  place  of  loading.  I  will  Miume,  alsty 
that  it  is  not  dear  whettter  sEe  arrived  at  tbe  uiuaL 
place  (rf  loading  or  not,  thoo^  slie  ia  said  to  hav» 
taken  on  board  part  of  her  cai^o.  ItiannneceMary» 
bowever,  so  lo  construe  the  pletuUnga,  as  it  is  ciear- 
that  she  did  tireak  ground  to  proceed  to  Ihe  place  ot 
loading,  and  was  prevented  from  folflUing  tlie  term* 
of  tbe  barter-party  by  arriving  tliere  so  astn  take» 
cargo  on  board  within  the  stipnlatcd  time,  by  dangcra. 
of  the  seas,  riven  and  navigations.  Then  tbe  ques- 
tions which  arise  are,  Srtt,  whether  tlie  word  royagfr 
in  the  clause  containing  the  exceptitm  ii>clndet  tbft: 
vessel's  preliminary  transit  to  the  place  of  loading  : 
and,  lecmidly,  whether,  assnniing  that  the  word, 
voyage  would  otherwise  have  iitclnded  that  pre-' 
UmiiMry  transit,  the  parties,  br  vang  the  word* 
"guanaleed  foe  cargo  in  all  thia  month,"  have 
sliown  that  they  did  not  intend  the  exception  t» 
apply  to  the  tweliminary  transit.  The  fiml  ia  ft 
genial  question ;  tbe  second  relates  to  the  construc- 
tion of  this  particular  charter-party.  The  first  is  in> 
effect  wheUier,  when  a  charter-party  provide* 
that  a  vessel  shall  proceed  lo  a  port  withouft 
cargo,  lake   a    cargo    on    board    there,    and  Iheit 


exception  of  the  perils  of  tlie  aeaa  and  so  forth^ 
applies  only  to  the  voyage  with  tbe  cargo  on  board, 
or  indndea  the  preliminary  traniit.  To  detennioa 
this  satiifactoriljr,  it  is  necessary  lo  consider  tb» 
meaning  of  tbe  exception.  Shipowners  carrying 
goods  ^  sea  are  common  carriers,  and  but  for  th» 
exception,  would  be  liable  tor  all  accidents  but  the 
acts  of  Ood  and  the  Queen's  enemies.  This  waa  well 
known  to  be  the  rtile  of  the  English  law,  but  it  wa» 
not  the  universal  role  of  maritime  law.  Therefore; 
to  limit  the  llaMUty  of  English  shipowners  under 
the  English  law,  this  exception  was  Introduced  large 
enou^  to  inclode  every  case  of  accident  arisins 
without  fatilt  of  the  shipowner  or  the  master  em- 
ployedbyhVm.  'n»rt^i*nitwi,ftiftWMratt  ^-sij^ 
exception,  wbm  ii«  ojoAitet  \»  <i<iY«X  «^  "^'*^ 
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[Iblasd. 


applies  to  the  preliminary  voyage  as  much  as  to  the 
Toyage  irith  cargo.  There  is  no  reason  for  applying 
it  to  one  part  of  the  voyage  more  than  to  another. 
Is  the  preliminary  voyage  then  a  part  of  the 
Toyagc?  That  comes  to  be  a  question  only  of 
language.  The  voyage  is  nothing  more  than  the 
passage  of  the  vessel  over  the  agrrod  journey.  Mr. 
lilyoOf  for  the  pit.,  said  that  tlM;  contrary  has  been 
decided  in  two  cases.  But,  I  think  that  there  is 
only  one  decision  on  the  exact  point,  and  that  one 
is  against  him.  Crow  v.  Folk  was  a  case  iu  which 
there  was  no  preliminary  transit,  lliere  was  no 
voyage  till  the  vessel  broke  gpround,  and  for  that 
reason  the  court  held  that  the  exception  did  not 
apply  while  the  vessel  was  at  the  port  of  loading. 
Valente  v.  GibU  was  a  peculiar  case.  It  was  an 
action  brought  to  recover  penalties  for  delay,  and 
all  that  was  decided  was,  that  delay  at  the  port 
whence  the  vessel  was  to  start  was  not  within  a 
contract  to  pay  penalties  for  delay  on  the  voyage. 
It  is  true  that  the  Lord  Chief  Justice  and  Crowder, 
•J.  expressed  an  inclination  of  opinion  that  the 
voyage  did  not  begin  till  the  vessel  reached  the  port 
from  whence  cargo  was  to  be  taken ;  but  this  was  on 
the  construction  of  the  particular  instrument,  and 
not  on  the  ground  that  cargo  was  necessary  to  the 
Toyage.  Here  the  charter-party  is  in  the  ordinary 
form.  Not  only  is  there  no  authority  against  the 
pits.,  hxLtBruct  T.  Nicolcpuh  is  an  authority  in  favour 
of  the  def  ts.  I  do  not  concur  with  what  is  there  said 
of  Crow  V.  Fa/ky  but  it  was  held  that  the  pre- 
iliminary  voyage  was  to  be  considered  as  part  of  the 
voyage  within  the  clause  relating  to  restraints  of 
princes.  That  was  a  decisioa  of  importance,  and  in 
accordance  with  good  sente.  The  guarantee  for 
cargo  *'  in  all  this  month  **  merely  means  that  the 
vessel  will  be  ready  for  cargo  within  a  month,  pro- 
vided it  is  not  prevented  by  some  accident,  without 
fault  on  the  part  of  the  shipowners,  ^fr.  Kew 
•argued  that  the  guarantee  was  merely  introduced  to 
•enable  the  charterers  to  throw  up  the  charter-party 
if  the  vessel  were  not  ready  by  tlu^end  of  the  month. 
It  is  not  necessary  to  decide  if  that  was  so  or  not, 
though  his  argument  in  sumiort  of  that  view  was 
atrong.  The  guarantee  must  be  taken  with  the  context, 
-as  subject  to  the  condition  that  the  guarantors  were 
not  prevented  by  the  accidents  contained  in  the 
^exception.  I  think,  therefore,  that  the  plea  is  a 
.good  plea. 

Bylbb,  J.— I  am  of  the  same  opinion.  The 
question  is,  what  is  meant  by  the  exception  ?  The 
word  voyage,  standing  alone,  is  a  very  extensive 

^ord.  It  means  a  passing  by  water  from  one  port 
or  place  to  another.  That  explanation  would  assist 
us  little,  but  the  legitimate  rule  for  the  construction 
of  instruments  is  to  look  at  them  with  regard  to  the 

■existing  facts.  The  plea  informs  us  that  at  the  time 
of  the  making  of  the  charter-party  and  agreement 
the  steamer  was  at  a  distance  from  the  place  of 
loading,  and  would  necessarily  be  exposed  to  perils 
in  proceeding  there,  as  the  pits,  and  def  ts.  well  knew. 
The  parties  must  be  taken  to  have  contemplated 
those  facts  when  they  made  the  charter-party,  but 
in  face  of  the  distance  and  perils  the  ship  engages 
with  ail  convenient  speed  to  sail  and  pnx^ed  to  the 
loading  place.    There  was  a  contract  binding  the 

•ahip  to  proceed  on  that  preliminary  part  of  the 
voyage  and  to  face  those  dangers.  The  charter- 
party  further  provides  that  the  ship,  being  tight, 
•taunch  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  sail  to  the  loading  place— not  tluit  she 
saU  to  the  loading  place,  and  thence,  being  tight, 

istaunch  and  strong,  sail  on  the  voyage  to  the  port 
•of  discharge.  There  are  only  two  places  in  the 
•charter-party  where  the  word  voyage  occurs,  and 

tAe  Snt  must  necessarily  include  the  previous  part 
iff  the  rojrago.    The  word  "sail"  is  a  very  strong 


and  almost  technical  word.  It  meant  "starting  oa 
the  voyage."  There  is  a  distinct  anthoii^  to  that 
effect  in  the  language  of  Willea,  J.,  in  VakMtt  t. 
GihU^  that  when  the  vessel  tails  the  vojtffe  com- 
mences. I  have  no  hesitation  in  saying  that  the 
plea  is  good.  I  say  nothing  more  about  the  gnann- 
tee,  which  may  be,  at  my  brotlier  Willes  laja, 
subject  to  the  exception,  or  it  may  be  the  noal 
guarantee,  and  not  intended  to  limit  the  ezceptim. 

M.  Smith,  J.— I  am  of  the  tame  opinion.  Under 
this  charter-party,  for  tome  pnrpotet  the  vt^age 
commenced  when  the  ship  started  from  the  pboe 
where  she  was  when  the  charter-party  wat  made. 
There  was  an  obligation  in  the  charter-party  on  the 
ship  to  start  and  sail  to  the  loading  pUoe  with  all 
convenient  speed  and  without  deviation.  The 
parties  knew  that  she  would  have  to  tail  over  the 
mtervening  distance  between  her  actual  pltoeand 
the  loading  place  and  face  the  dangera  of  that 
journey.  Why  should  not  the  exception  attach  to 
what  was  not  a  preliminaiy  voyage,  bat  a  pre- 
liminary part  of  the  voyage?  Each  iNUty  contem- 
plated that  these  perils  wo^  have  to  be  cnconntered. 
As  far  as  authonty  goes  it  it  in  favour  of  thetlefta 
We  must  give  effect  to  the  intention  of  the  partiei 
to  be  collected  from  the  whole  charter-party,  and  I 
think  that  we  shall  be  doing  so  in  holding  tma  to  be 
a  good  plea.  I  agree  with  my  brother  Willes  vith 
respect  to  the  guarantee,  which  it  only  an  emphatic 
word  signifying  the  intention  of  the  pertitt. 

Judgment  far  the  drJU, 

Attorney  for  the  pltt.,  James  Cocfer, 
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ADMIRALTY  OOU&T. 
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ThB  BoTUSAT  CAtTLB.  («) 

Salvayt — Sigttal  of  distms     CotJs, 

Ih  this  case,  where  tkert  was  no  perssmd  rids  or  aag 
danger,  but  vrhirh  was  a»  ordinary  sahms  sert'as 
performed  with  ski//,  goodcondud  ail  camphU  ssxtm 
to  a  vesse/  in  immtMeni  peril  of  being  toUdkf  lost,  tk 
Court  aicarded  to  the  salvors  a  sum  of  91 9/^  or  "one' 
fourth**  of  the  admitted  value  and  costs, 

Tliis  was  a  suit  instituted  by  the  registered 
owners  of  the  Ilo/vrood,  a  screw  steamer  of  583  tons 
burthen  and  100  horse  power  (Captain  Fudge),  the 
propertv  of  the  London,  Limierick  and  Liveipool 
Steamship  Company,  against  tiio  rivor  ttetmer 
Rothsag  CaM/e,  of  Glasgow,  th«  propertv  ol  the 
Oriental  and  Inland  Steam  Company  (William  C. 
Mahon),  master,  to  recover  compensation  for  salvage 
services  alleged  to  have  been  rendered  to  the  impog- 
nant  vessel  a  few  miles  off  the  Tuskar  upon  the 
south-east  coast  of  Ireland.  The  impugnant  vessel, 
including  stores,  &c.,  was  admitted  to  be  worth 
luOO^  and  one-half  that  amount  was  claimed  for 
salvage.  The  salving  vessel  and  cargo  were  stated 
to  be  worth  1(),80()/.  The  case  was  by  content  heard 
viva  voce,  and  the  facts  appear  f uUy  in  the  judgment 
of  the  court. 

Drs.  Toicnsend  and  Chttttcrton,  Q.C.  for  the  salvors. 
— It  was  a  case  of  merit,  and  deserved  the  marked 
approbation  of  the  court,  which  should  award  at 
least  one-half  the  value  of  the  property  saved.  Tltcy 
cited 

The  Martin  Luther^  Swo.  Bep ; 

The  Bark/ay,  Swa.  Kep 

Dr.  Gibbon  and  Eirington  for  the  Rothsav  Cattle. 
— No  doubt  services  were  renden^  and  t^uld  be 
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Tbs  Bothsat  Castle. 
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Mud  for,  but  the  amount  claimed  waa  meet  exor- 
utant. 

Kellt,  J. — ^This  case  has  been  spread  out  in 
Jie  pleadings  perfectly  free  from  exaggeration,  and 
ipoken  to  on  both  sides  so  as  to  assist  the  court  very 
naterially.  No  question  of  law  has  arisen,  and  the 
angle  duty  devolyed  upon  the  court  is,  to  ascertain 
rhat  amount  of  compensation  should  be  awarded 
»  the  petitioners  for  the  services  proved  by  the 
mdence  to  have  been  rendered  by  them.    That 
»Tidence  is  singularly  corroborative,  presenting  one 
iniform  narrative,  without  contradiction  by  wit- 
nesses at  either  side  upon  any  material  point    The 
Roihta^  Ckutk,  it  appears,  is  a  long  river  steamer, 
intended  for  inland  navigation  in  India,  and  early 
in  November  last  was  stripped  of  her  engines  and 
machinery,  and  rigged  as  a  three-masted  schooner 
U>  proceed  to  Calcutta  under  canvas,  the  company 
irho  owned  her  having  deemed  that  the  most  advi- 
lable  course,  her  boiler  and  steam  machinery  having 
been  shipped  for  the  same  destination  in  the  Earl 
jfLincotn.    For  the  purpose  of  avoiding  the  delays 
9f  the  Channel  navigation,  the  Bothtouf  Castle  had 
been  towed  from  Lamlash  to  Queenstown  ;   and 
then,  on  the  13th  Nov.,  from  the  latter  harbour 
to  the  Old  Head  of  Kinsale,  for  the  purpose  of 
giving   her   a   good    offing.     Scarcely    had    she 
been  cast  off,    and   made   a  little    to   westward 
of  Cape  Clear,  when  the  wind  came  on  to  blow 
heavily  from  S.W.,  and  by  W.  to  N.W.,  and  she 
was  brought  round  to  run  up  ChanneL    The  next 
day  the  step  of  the  foremast  gave,  and  the  weather 
became  so  thick  and  dark,  the  master  could  not  tell 
wh^re  he  was.    He  was  unable  to  take  an  observa- 
tion, and  his  expression  is,  "He  was  puzzled  to 
know  where  he  was  going,  it  was  so  dark  and  thick, 
and  the  vessel  was  drifting  like  a  bladder  on  the 
water.**    At  this  most  embarrassing  juncture,  the 
erew,  refusing  to  work,  came  aft,  and  insisted  on 
the  master  making  for  the  nearest  port.    He  asked 
them  to  give  him  one  day's  time  to  see  if  it  would 
clear,  and  thus  matters  then  stood.    Through  the 
course  of  that  night  an  American  vessel  passing 
him,  the  roaster  endeavoured  to  make  sail  after  her, 
and  threw  out  signals,  but  she  passed  on  unheeding 
him.    The  next  morning  it  cleared,  when  he  found 
himself  off  the  coast  of  Waterford,  instead,  accord- 
ing to  his  own  calcuUtion,  of  being  to  the  west  of 
C^k,  having,  to  use  his  own  words,  made  more  way 
tiian  he  anticipated  to  leeward  ;  in  plain  language, 
having  drifted  upwards,  of  fifty  miles  to  eastward 
of  his  then  intended  port    At  this  moment  of  time, 
viz.,  noon  on  Thursday,  the  Hofyrood  screw  steamer, 
on  her  voyage  from  Liverpool  to  Limerick,  with  a 
valuable  cargo,  had  passed  the  Tuskar,  sighted  the 
Bolhmy  Castk,  then  distant  about  seven  miles,  and 
feeing  her  ensign  union  downwards,  at  once  shaped 
lier    course   to   come  up  with  her  to  assist  her. 
The    position   of    the    Rothaajf    Castle   was    then 
sofllciently    perilous,    the    Saltees    being    under 
her   lee,   the   strong   current   of   the   flood  tide, 
which    was  then    making,    setting   fast    towards 
ttiem;  and  the  Hook,  the  entrance   to   the   only 
harbour  available,  full  eight  miles  to  the  north,  the 
irind  blowing  nearly  a  ^e  from  WJ^.W.,  and  a 
heavy  sea  rolling,  the  foremast  of  the  vessel  herself 
disabled,  and  her  crew  terrified  and  mutinous.    The 
evidence  of  the  master  is,  that  he  could  not  have 
cleared  the  Saltees ;  and  the  evidence  of  the  other 
witnesses  is,  that  he  could  not  have  fetched  the 
Hook.    The  Holtp-oody  having  hailed  her,  was  asked 
Id  tow  her  to  the  nearest  port,  yet  for  that  purpose 
ihe  master  of  the  Rothsay  admitted  he  had  not  on 
board  a  rope  sufficiently  strong.    That  want  was 
speedily  supplied  by  the  vigour  of  the  master  of  the 
Holyrood^  who,  after  two  ineffectual  attempts,  one  of 
tiiem  not  without  personal  risk  to  himBelf,  succeeded 


in  getting  his  own  towline  made  fast  to  the  Both- 
say  Castle  and  the  vessel  herself  in  tow.    The  Holy- 
rood  then,  abandoning  the  further  prosecution  of  her 
own  voyage,  turned  bu;k,  towing  the  Rothsay  Gtttle 
on  towards  the  Hook,  and  then  up  the  river  to  Pas- 
sage, where,  after  a  labour  of  about  five  hours,  and 
a  traverse  of  about  nineteen  miles,  she  left  her  at 
anchor  in  perfect  safety.  The  master  of  the  Rothsay 
Castle — ^the  best  witness  on  the  point — made  no 
secret  of  his  sense  of  that  providential  rescue,  having 
said  to  the  nuuter  of  the  bohrood,  "  that  he  thanked 
him  for  saving  his  life  and  his  ship,"  and  to  the 
witness  Philips,  that  it  was  "a  lucky  thing  he  had 
met  the  Holyroody  or  he  did  not  know  where  he 
would  be  then."    An  occurrence  which  took  place 
but  a  few  hours  later  that  same  evening  gives  par- 
ticular force  to  those  last  expressions.    The  wind 
had  been  blowing  strong,  nearly  a  gale,  during  the 
morning,  but  that  night  it  increased  to  an  entire 
gale.    The  words  just  referred  to  had,  therefore, 
fearful  and  substantial  import ;  as,  had  this  disabled 
schooner  not  met  with  her  salvors  then  and  there,  she 
must,  under  the  ciroumstances,  have  been  driven  on 
the  Saltees,  for  she  had  not  sufficient  ground  tackle, 
even  had  she  had  the  ground,  to  ride  out  that  gale  at 
anchor.   From  that  great  peril  her  rescue  was  com- 
plete ;  and  here  is  the  first  element  of  salvage  proper. 
It  does  not  appear  to  the  court  that  so  great  a  merit 
is  diminished  because  it  has  been    accomplished 
without  loss  of  life  or  limb  to  the  salvors.    At  the 
same  time  it  is  not  to  be  denied  that  it  might  be 
enhuiced  by  such  undesirable  accompaniments,  m.t 
in  its  intrinsic  value  to  the  owner  of  the  rescued  pro- 
perty, but  in  the  amount  of  the  reward  then  so  justly 
to  be  increased  by  the  salvors.    The  time  occupied 
was  short,  but  was  effective,  and  all  the  more  90 
when  the  change  of  weather  that  night  is  borne  in 
mind.    The  court  in  all  such  cases  will  ever  keep 
in  view  the  fact  that  steam  power^the  cause  and 
the  forerunner  of  so  many  important  and  beneficial 
changes  in  all  things  connected  with  its  influences — 
has,  in  regard  to  Mlvage,  effected  two  great  boona 
in  favour  of  navigation  and  the  worid  of  commeroe, 
namdy,  the  saving  of  human  life  and  property, 
with   nearly   entire   immunity   and   with  alnHist 
certain  success.     The  petitioners  in  this  case  are 
the  owners  of  a  steamer  of  high  value,  and  were  the 
carriers  at  the  time  of  a  full  cargo— all  was  riskinl 
in  the  service  in  question,  and  the  voyage  itself 
delayed.    These  in  themselves  are  ingre^nts  in 
their  favour,  and  are  to  be  weighed  along  with 
and  against   other  circumstances.    The  admitted 
value  of  the  Rothsay  Castle  and  her  stores  is  1500A, 
and,  according  to  the  law  of  salvage,  a  just  pro- 
portion of  that   sum — ^just  to  owners  equally  as 
salvors — ^is  now  to  be  awarded.    The  Court,  then, 
estimating  the  services  of  the  salvors  in  this  case 
but  as  ordinary  services  in  respect  of  personal  risk 
or  daring,  or  of  labour,  and  in  regard  of  the  object 
achieved,  that  it  was  achieved  with  skill,  good  con- 
duct, and  complete  success ;  keeping  also  before  it 
the  policy  of  encouraging  in  such  enterprises  the  aid 
and  co-operation  of  great  steam-packet  companies, 
will  award  to  the  petitioners  one-fourth  of  the  value 
of  this  vessel  and  her  stores,  being  a  sum  of  875/., 
with  the  costs  of  suit 

Proctor  for  the  petitioners,  Hamerton,  Q.P. 
Proctor  for  the  def ts.,  Lee, 
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ADMOtALTY. 

Sepofted  byB.  D.  BK3rFJ>iCT,  Proctor  and  Advocate  In  Admiralty. 

The  Axx  Caroline. 

Collision  in  narrow  channel — Vessel  on  priuilfyed  tack 
sometimes  bound  to  yive  wntf. 

Whert  two  vessels  were  heating  up  a  narrow  channel, 
both  close-hauled  on  the  larboard  tack^  and  the  one 
which  was  to  leeward  suddetilu  came  round  on  the  star' 
board  tackf  and  ran  on  till  she  struck  the  other  vessel^ 
which  did  not  change  its  course : 

Heldf  that  the  injured  vessel,  not  being  able  to  //o  (dtout 
because  of  her  nearness  to  a  shoal,  and  Iteing  so  far 
to  windward  and  ahoadofthe  other  otte  in  the  channel 
that  if  she  hadjwted  her  helm  she  would  have  been  in 
imminent  damper  of  colliding,  the  other  one  was  not  in 
famlt  for  kce^nng  her  course,  though  on  the  larboard 
tack: 

THat  the  other  vessel  might  have  gone  about  or  might 
have  starboankd  her  hem  and  gone  under  the  stern  of 
the  injured  vessel,  and  was,  thei-efore,  under  the  cir- 
cumstances, in  fault  for  keeping  her  course,  though  on 
the  privileged  tack. 

This  was  an  appeal  from  a  decree  of  the  Circuit 
Court  for  tlie  Southern  District  of  New  York.  The 
libel  was  filed  in  the  District  Court  by  the  owner  of 
tiic  schooner  John  C\  Wells,  to  recover  tlie  damages 
occasioned  by  her  being  run  into  and  sunk  by  the 
tcfaooncr  Ann  Cttroline,  in  Delaware  Bay,  on  Feb.  11, 
18M,  about  8  p.m. 

The  facti  of  the  case  were  substantially  as  fol- 
lows: There  were,  on  the  day  in  question,  eight 
Tessels  beating  up  Delaware  Bay.  Tlie  channel 
runs  about  north,  being  about  a  mile  wide,  and 
haying  the  Jersey  shore  on  the  east  and  Crow  Shoal 
on  the  west.  The  wind  was  a  full-sail  breeze  from 
the  N.N.W.,  and  the  vessels  were  beating  up, 
making  their  long  tacks  towards  the  Jersey  shore. 
The  John  C,  Wells  was  deeply  laden,  and  the  Ann 
Caroline  was  light.  The  Wel/s  had  tacked  near 
Crow  Shoal,  so  near  as  to  stir  up  the  mud  with  her 
oentre-board,  and,  with  six  other  vessels,  was  running 
on  her  larboard  tack,  the  Ann  Caroline  being  the 
furthest  eastward  of  these ;  and  the  libellant  alleged 
that,  in  this  position  of  affairs,  the  Ann  Caroline 
unexpectedly,  without  running  out  her  tnck,  came 
round  on  the  starboanl  tack,  and  running  across  the 
bows  of  three  of  the  other  vessels,  struck  the  Wells 
about  ten  feet  forward  of  her  stern,  sinking  her 
instantly. 

The  District  Court  made  a  decree  dismissing  the 
libel.  The  Ubellants  appealed  to  the  Circuit,  which 
reversed  that  decree,  and  gave  a  decree  in  favour  of 
the  libellant ;  and  from  this  decree  tho  claimants  of 
the  Ann  Caroline  appealed  to  the  Supreme  Court. 

The  appeal  was  arguctl  by  A\  C  Benedict  for  the 
libellant,  and  by  C.  Donolme  for  the  apjM. 


The  opinion  of  the  court  was  delivered  by  Mr. 
Justice  Cliffoud. — Having  stated  the  case,  he  pro- 
ceeded as  follows : — ^The  theory  of  the  claimants  is, 
that  inasmuch  as  their  vessel  nad  come  round  on  to 
the  starboard  tack,  it  was  the  duty  of  the  vessel  of 
the  libellant  to  give  way  and  pass  to  her  right.  Tlie 
general  rule  of  navigation  undoubtedly  is,  that  a 
vessel  on  the  starboard  tack,  if  close-hauled,  has  a 
right  to  keep  her  course,  and  that  one  on  the 
larboard  tack,  although  she  is  also  close-hauled, 
must  give  way  or  be  answerable  for  the  conse- 
quences :  {St.  Jolin  y.  Paine,  10  How.  R.  581.)  But 
it  is  insisted  by  the  libellant  that  the  rule  has  no 
MppHcatian  to  the  reiative  position  of  the  two 
res^els,  as  shown  by  the  evidence  in  tho  case.    Ilia  \ 


proposition  in  that  behalf  is,  that  bte  vetael  wm  to 
the  windward  of  the  vesael  of  the  claimants,  laA 
so  far  ahoful  of  her  in  the  chaniiel  that  if  those  on 
board  of  his  vessdl  had  observed  the  general  rale 
and  ported  her  helm  a  oolliaioii  would  nccesnrily 
have  followed.    Granting  that  the  poaitiun  of  th» 
two  vessels  was  such  as  is  assumed  1^  the  libeUant, 
then  it  is  clear  that  the  rule  of  navigatkm  under 
consideration  cannot  apply,  and  that  the  views  of 
the  libellant  are  correct.     The  proximity  of  th» 
libelUnt's  vessel  to  the  shoal  was  such  that  it  rendevedr 
it  unsafe  for  those  in  diarge  of  her  to  attempt  to  ■» 
about,  because  the  danger  waa,  that  if  th^  shoud 
do  so  she  would  be  wrecked  oo  the  ilioaL    She 
could   not   theref<»e  starboaid  her  hdm  and  p 
about,  and  if,  as  assumed,  she  was  ahead  of  the 
cUimant's  vessel,  and  to  the  windward,  then  it  ii- 
dear  that  she  could  not  be  required  to  port  her  befafr 
and  attempt  to  go  to  the  right,  as  in  doing  so  she 
would  have  to  cross  the  bows  of  the  veaaela  atten, 
and  must  incur  the  imminent  danger  ci  colUdoQ 
with  the  vessel  of  the  cUimants.     The  prindptl 
question  of  fact  therefore  is,  whether  tho  theotr 
assumed  by  the  libelUnt  is  correct,  because  it  » 
obvious  that  if  the  facts  are  so,   the  condusioQ 
deduced  from  them   must   follow.     Two  oontnK 
verted  facts  are  assumed  in  the  propodtion  of  the 
libellant:  first,  that  his  vessel  was  to  the  wind- 
ward ;  secondly,  that  she  was  ahead  in  the  diannd. 
Argument   is   not   necessary   to   show   that  the 
libellant  is  right  on  the  first  point,  as  the  whole 
current  of  the  evidence  when  properiy  understood 
is  that  way,  but  there  is  much  conflict  in  the  testi- 
mony on  the  second  point    Where  the  conflict  of 
testimony  in  respect  to  a  disputed  point  is  between 
the  witnesses  on  board  the  respective  vessels,  and 
no  others  are  examined  in  the  case,  it  is  some- 
times   difficult    to   form  any    satisfactory    con- 
clusion.   No  such  embarrassment,  however,  arises  is 
this  case,  as  there  were  four  witnesses  examined, 
who  were  on  board  the  other  vessels  in  the  same 
company.  Those  witnesses  concur  in  the  statement, 
not  only  that  the  vessel  of  the  libdlants  was  to  the 
windwanl  of  the  claimants*  vessel,  but  that  she  wa» 
above  her  in  the  channel,  and  in  view  of  the  whole* 
case  we  adopt  that  conclusion  as  tho  correct  one 
from  the  evidence.    The  vessel  of  the  claimants  waa 
also  in  fault,  because  she  had  no  look-out,  and  the 
evidencc  tends  strongly  to  the  condunon  that  the 
disaster  is  mainly  attributable  to  that  cause.    Tlie 
testimony  shows  beyond  controven^  that  she  had 
no  look-out  at  the  time  of  the  collision,  and  that  th» 
master,  after  the  vessel  was  put  about  and  filled 
away  on  the  starboard  tack,  went  below,  and  when 
he  came  on  deck  just  bcforethedisaster  occurred,  he 
inquired,  with  evident  displeasure,  if  no  one  had  seen 
the  vessel  of  the  libellant,  and  it  is  clear  that  he  had 
abundant  reason  for  dissatisfaction.    Usual  precau* 
tions  were  then  too  late,  and  in  a  rery  short  time 
the  vessel  of  the  claimants  struck  that  of  the  libd- 
lant,  and  the  latter  sank  in  the  channeL    Plainly, 
the  vessel  of  the  libellant  could  not  avoid  the  col- 
lision ;  because,  if  she  had  attempted  to  go  about, 
she  would  have  gone  on  the  shoal,  and  if  she  had! 
ported  her  helm  and  attempted  to  go  to  the  right, 
she  would  have  collided  with  the  vessel  of  the 


claimants.    On  the  other  hand,  it  is  clear  b^vond 

doubt,  that  the  vessel  of  the  claimants  might  have 

avoided  the  disaster  without  any  periL    She  might 

have  gone  about,  as  she  had  ampio  room  to  do^  or 

she  might  have  starboarded  her  helm  and  gone  under 

the  stem  of  the  other  vessel.    For  these  reasons  we 

think  the  conclusion  of  the  Circuit  Court  was  ri|^ 

on  the  merits.  >* /*»    -j 

iMcrte  offvwsa. 
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ThuTsdag,  June  8,  1BC5. 

TbATHS  LSa  AMOTHEB  D.  WORMB. 
(    ihipplnif— Marine    insurance — Lialii'tity    la 
utt  111  general  average — AdcaiKe  on  frayht — 
"3- 

.  rSnaiered  a  iJiip  of  iJk  p!l>.  for  a  voj/ngt  | 
I  diarler-parlj/,  bg  K-Aioi  U  uxii  Uipaiated  that 

iknulii  be  paiil  i«  mfooacf,  Uti  a  crrtaU  turn  ' 
txiid  on  driven/  of  ihe  eargo,  and  aiio  leu  the 
"  iiauninee  (o  It  ejected  bg  lie  eiarlvert  al 
■jpeaie.  The  deji.  paid  lAe  iliputated  porlivn 
freight  (A  aihance,  tad  Ihe  skip  in  Ihe  coorie  of 
'age  teas  liwnaged  and  inairrid  expentet  which 
-ntral  average  churgva  ; 

it  the  ji'oaing  of  Ihe  tharler-parti/  kmi,  that 
U.  ihaidd  retain  Ihe  poriioK  of  lie  freight 
rd.  ichetlifr  the  Mp  arriitd  at  her  dettination 

and  therffiae  thai  it  iroj  at  the  defl.'i  r«t, 
■fueiMiBitg,  tial  he  wa*  UtdJe  to  eontribiite  lo 
trai  nveiwje  in  reaitcl  of  the  frtighl  adeaaced, 

at  in  rcs/tecl  of  the  cargo. 

1  case  aCatcJ  after  iseue  joined  and  tK?fure 

cun«!nt  (jf   ihc  parties,  and  bj  order  uf 

cclaration  contained  iadebilatui  counts  for 
ivLTDgc,  laonej'  paid,  £c.  The  deft,  pleaded 
ral  issue,  payment,  the  Statute  of  Liiiiita- 
id  a  Bpt'dul  {ilea  setting  up  an  American 
t.  Tlie  laAt  plea  vaa  demurred  to,  and,  on 
t,  held  by  the  court  to  be  bad :  (eee  the 
H  C.  B.,  N.  S.,  14110  The  amount  claimed 
lit  was  imU.  i3a.lld,  vith  interest  at  * 
from  the  :f9th  June  1854. 
pecial  case  stated  the  foUawing  material 

e  21(C  April  1R53  Edvard  OliTer,  the  then 
the  ship  Uibirtiia,  effected  a  charter  of  the 
the  deft,  for  a  yojage  with  coal  from 
to  San  Francisoo.  The  cargo  was  to  be 
1  "on  being  paid  freight  at  and  after  the 
4/.  10s.  British  sterling  per  (on  of  twenty 
rered."  And  with  respect  tu  the  freight  it 
her  •tipulati'd,  "the  freight  to  be  paid  by 
I  approval  bills  on  London  at  sii  months' 
D  date  of  sailing,  less  costs  of  iniuranee,  U> 
cd  by  the  charterers  at  ship's  expense,  or 
inder  discount  equal  thereto  at  cliarterers' 
ess  in  either  case  HU<)'..  wlii^h  is  to  be  pud 
:ry  of  cargo,  in  cosh  at  the  current  rate  of 

if  t.  under  the  charter-party  loaded  on  board 
>(  \'li6  tons  of  coal ;  and  according  to  the 
'  the  charter-party  he,  in  payment  of  the 
payable  undvr  the  charter-party,  less  the 
WM.  mentioned  therein  payable  on  deliTery 
trgo,  gave  two  bills  of  exchange  amounting 

to  the  sum  of  4018^.  G>.,  being  the  balance 
freight  less  Ihe  insurance  thereon,  which 
d  to,  288;.  Ua.  A  receipt  for  480Tf.,  stated 
Mle  up  of  these  tifo  sums  of  4518/.  Gs.  and 
I.,  was  indorsed  on  the  bill  of  lading  as 
<1  on  account  of  the  within  freight,  to  be 
1  from  freight  at  San  Francisco."  Itolh  the 
e  paid  at  maturity.    The  owner  of  the  ship, 

Oli>er,  on  the  14 th  July  1853,  transferred 
and  Ihe  benefit  of  the  charter  to  Ihc  pita., 
•sequently  trnnafcrrcil  tlieir  interest  in  the 

Dru;  James.    Tlic  special  case  set  out  the 

between  these  p.irties,  but  tiief  ore  nnncccs- 

the  pnr|Mses  of  this  report. 

dp  shurily  sfier  the  thipiuont  of  (he  cargo 

KI.    tAS.—  V0L.   II.] 


sailed  on  the  voyage,  and  during  the  cuurse  of  it 
lustaincd  considemble  damage,  and  was,  for  the 
safety  of  the  general  adventure,  compelled  to  pot 
into  Valparaiso,  where  she  arrived  on  the  Tth  Jan. 
1854,  and  reDiaineil  till  the  following  March. 
Expenses  were  necessarily  incurred  there  in  the 
repair  of  the  shi|i,  the  particulars  uf  which  ap- 
peared in  the  average  statement  siit  out  in  the  case, 
and  it  was  agreed  between  the  parties  that  the 
portion  put  down  to  general  average  in  the  state- 
".  were  general  average  charges.  The  master, 
laving  funds  at  hii  command  to  defray  the 
expenses,  on  the  lOth  March  1854,  properly  bor- 
rowed the  requisite  nmount  at  Valparaiso,  and 
executed  a  bottomry  bond  in  the  ordinary  form, 
binding  the  ship,  the  cargo  and  the  freight  to  be 

After  the  completion  of  the  rejiairs  the  ship 
proceeded  on  her  voyage  to  San  Francisco,  where 
she  arrived  in  June  lHu4,  and  delivered  the  cargo. 
The  pits.,  on  hearing  of  the  Injury  sustained  by  tiie 
Hiberaia,  transmitted  to  Sau  Francisco  the  sum  uf 
iOOOL  towards  defraying  the  bottomry  boud.  On 
the  ship's  arrival  at  San  Francisco  au  average 
statetueDt  was  duly  made  out  in  accordance  with 
the  law,  but  tliis  statement  was  not  lo  preclude 
either  parly  from  raising  the  question  who  was  In 
contribute  in  resiiect  of  freight.  The  defL  duly 
paid  the  SMI.  balance  of  the  freight,  and  also  the 
sum  of  Ql:ii., charged  on  the  cargo  in  the  average 


ThedefU,on  the  21st  and  35th  July  1863,  effected 
two  policies  of  insurance  in  Franco  for  I30,»00 
francs  on  advance*  made  on  freigliC  of  the  cargo. 
The  policies  were  staled  to  provide  for  reimburse- 
ment of  the  advances  in  all  casva  of  fortune  of  the 
seas  which  might  have  for  consequcuce  tlie 
deprival  uf  the  said  advances  from  Ihe  person 
assured.  No  other  policies  were  effected  in  respevt 
of  the  advances. 

The  pits.,  or  their  transferee  James,  paid  the 
omotmt  advanctii  under  the  bottomry  bond,  and 
claimed  froJii  the  deft,  the  sum  charged  by  way  of 
general  average  on  the  freight  paid  in  advance  in 
the  average  statement.  I'he  question  for  Uie  opiniua 
of  the  court  was,  whether  or  not  the  pit*,  were 
entitled  to  recover  this  sum  ?  Tbe  court  had 
power  to  draw  iufereuces  of  fact. 

Sir  G.  ITonyaian  {M'Leod  with  lum)  for  the  pits. 
— In  respect  of  the  freight  paid  in  advance,  the  deft. 
is  Uie  proper  person  to  contribute.  This  is  not  a 
case  of  a  socritlce  of  any  part  of  the  ship^  but  of  a 
money  payment  made  for  the  benefit  of  all  persons 
concerned  in  the  ship,  freight  and  cargo.  By  the 
terms  of  Ihe  charter-party  the  deft,  was  lu  insiu«  the 
freight.  Whether  be  did  so,  or  whether  lio  preferred 
to  put  the  premiums,  or  a  jiortiun  of  them,  into  his 
own  pocket,  so  as  lo  become  his  own  insurer,  is 
nothing  to  the  pits.  The  clause  relating  to  the  in- 
surance puts  the  parlies  into  the  same  position  as  if 
the  words  -'ship  lost  or  not  lost"  were  iu  the 
charter-parly.  The  freight  so  paid  in  advance  wa« 
not  under  any  circumstances  liable  to  be  retiimed 
by  the  shiiJiwiicrs.  Therefore  the  deft,  must  oon- 
Iribule  in  respect  of  the  value  of  his  goods  increased 
by  that  amount  of  freight.  If  he  has  insured  the 
freight  he  will  recover  it  from  the  underwriters,  and 
if  not.  it  is  not  the  fault  of  the  pits.     He  referred  lu 

Elli,  V.  lafone.  S  Ex.  546 ; 

Arnould's  MiriiiP  Insumace  se.  S43,  S44,  349 ; 

StBVens  lud  Bitnccku  od  UoDvntl  Avsr^gr,  by 
I'hillip*  (odit.  BoBtoo,  18B3>,  p.  215. 

yfiUiih,  (i.e.  (^Milirard,  Q.C.  with  him)  for  Ihc 
deft. —  llii"  (Irst  qncstiun  is,  at  whose  risk  Uie 
advanced  twigUt.  wM.  ^^ttwVirtft*«A'Owt*«^«- 
party  lnjighv  \»  ^  \>e  V)"^  «.«*  t«»  -A  W-  vn>-  I?-' 
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lull  '■  (li-livL-ntl  "  I.  f.  at  Saa  Francisco.  The  >ubso- 
ijucnt  (.'IniMiu  iilxiut  puj'iiifnt  iif  ■  crrtRin  portion  of 
tlic  freight  in  aclTUHL-c  is  tu  be  reconciled  with  thi*. 
by  tftkiiin  the  ixkyini'iit  in  ailvvicc  to  lie  mwle 
■imply  on  account  of  tlie  freight  which  woalil  be 
eamiil  if  tliu  (!uihU  vrvrc  <k'UTcn.-il  at  Sail  Fntnci«co, 
nnil  would  bu  liubli-  to  be  rvtumcd  if  they  were  nut 
wi  ilctivervd.  [Willes,  J. — [lu  it  not  b^  deeideil 
that  wht.>n.'  llic  charteivr  ia  to  iniurc,  the  frvight 
paid  ill  niivancc  is  nut  to  be  returned  7  Ilmgmm 
ix.'fcm-d  to  Ilkica  ».  SkUld,  7  E.  4  B.  (J33.]  The 
next  |wint  in,  that  the  frvight  paid  inadrance  ought 
nut  ti>  cuntribulc  at  all.  It  wa4  not  in  reality  at 
riak  at  alt,  and  therefore  did  not  benefit  by  the 
amount  vxnuiidcd : 

I'liillipa  oil  Induraooc,  4th  edit  p^  154,  ■-  1^04 ; 

Aruoulil'K  Mariuu  liiauruace,  1st  edit,  a,  348. 

Kni.G,  C.  J. — The  general  rule  respocting  contri- 
bntiiin  to  iieneral  aTcrngc  is  well  undentood.  With 
respect  to  thii  advance  of  freight,  it  is  clear  froin 
llle  Ungaage  of  the  charter- party  that  it  waa  nol 
in  niiy  ciisc  to  be  rcturanl ;  therefore,  the  4800/. 
whiirh  was  in  the  hands  of  the  shipowner  was  no 
longer  at  hiii  risk.  It  Is  clear  that  that  portion  of 
the  freight  is  to  contribute,  but  the  question  is,  who 
is  thu  iiarty  iutercsted  in  it.  I  am  of  oiNniun  that 
the  chnrturiT  is  the  party  interested,  and  that  he 
liiiil  all  inleri'st  in  the  ship's  arriving  at  the  port  of 
destination  to  the  extent  of  the  value  of  the  cargo 
inercaseil  by  tho  advance  wliich  he  haH  made  on  the 
fnnght.  I  neiil  say  iiuthing  niorethan  that,  accord- 
ing to  the  general  rules,  the  charterer  is  to  contri- 
batu. 

Wii.i.ES,  J. — I  am  of  the  same  opinion.  With 
resjiert  to  the  question  whether  the  money  advanced 
wBs  to  bo  returiiml,  it  is  concluded  by  the  tenns  of 
tile  charter-party.  The  charterers  were  to  insuiv, 
and  it  is  clear  from  that,  that  the  advance  was  not 
to  lie  returned  if  the  ship  did  not  arrive  at  her  desti- 
nation. Thu  chartiTer  must  seek  from  the  uiidcr- 
wrilers  the  iiKleninity  which  the  charter-party  con- 
templated that  he  would  have.  The  second  ques- 
tion is,  whether  a  iicrson  who  has  advanced  money 
on  account  of  freiglit  and  shipped  goods  on  board  is 
liable  to  contribute  to  genera!  average  in  resjiect  of 
the  sum  advanced.  I  apprehend  that  lie  is.  It  is 
not  a  qnestlon  between  the  charterer  and  the  under- 
writers of  the  cargo  and  freight.  The  law  lays  it 
down  that  general  averoiie  must  be  contributed  to 
by  persons  interested  in  the  freight  and  cargo. 
The  cieft.  woj  interested  in  the  freight  advanced 
in  tlio  same  ecuw  as  a  shipowner  who  had  fitted 
up  a  ship  with  gixHls  would  tie  interested  in 
the  carriage  thereof,  so  as  to  enable  htm  to  in- 
sure his  interc:<t,  though  it  would  not  strictly  be 
freight.  1  think  that  this  is  a  clear  case  of  gcnenil 
average,  and  therefore  that  judgment  must  be  for 
the  i>lts. 

BvLKB,  J.~  I  am  of  the  same  o[nnion.  Tl>e  char- 
teriT  is  really  tlic  purcluiser  of  port  of  the  freight, 
and  his  purcliused  freight  has  been  saved.  Another 
pi>int  of  view  from  which  it  may  be  looked  at  is, 
tliat  the  deft.'s  goinls  have  been  augmented  in 
value  by  thu  imynient  made.  It  is  not,  however, 
necessary  to  put  it  on  this  ground. 

M.  SuiTJi,  J. — I  am  of  the  same  opinion.    Ac- 
cording to  what  seems  the  proper  construction  of  the 
oliarter-giany,  the  advance  was  not  under  any  cir- 
vunistuncea  (u  be  repaid.    Both  tlie  advance,  there- 
fore, and  the  cargo  were  at  tliodeft.'s  risk,  and  he 
U  liable  to  contribute  in  resjiect  of  both  of  tliem. 
Jadgmait  for  the  plu 
Attmiioyn  fur  the  jJis.,  CuiieriUt. 
Allorm^a  lor  tlic  dc/I.,  /u/i/aud  ItoaiMe. 
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Saturday,  AprS  20,  1665. 
Reo.  r.  Bjobkmh. 


■'JtoQf  and  Ahs  uraa/i 
ami  /mt  am  Ium  IriiJ 
tiam   la  lit  cwrti  o/" 


oi/ons^  tnft,  ssf 


I  Ilcinricfa  Leontti  F)^ 


A  mankr  vol  committeil  en  hoard  a  dlip  oa  lb  H^ 
IRU,  tuilimi  aiidir  tlie  BritMJL  ' ''  ' 

broHijIit  (o  Hivjhmd  M  d 
for  lie  crime.     To  liowj 

U-U  country  it  uiai  toiujht  lo  nuMiA  tiattJit  df 
vai  a  liriliiA  tkip,  tind  tie  register  of  At  Mp  at  m 
port  of  Ijinil'm  KatpHliacvidtiiet,  tdiertiMllitotte't 
naiiu:  icu  ttalrJ  to  br  C.  A.  Rehdrr,  of  U,  '  ' 
.lr.-et.aiuofL,     ■  ■      -     ■ 

tier,  dial  Itrkda 
lluil  hr  iraa  a  dernzen  of  this  rom 
na  farther  proved  Uuit  lie  ikip 
linl  lie  ujficert  and  crew,  JadK 

Ml.  Il" 
tviiirJKt  oflhefarti  itiiled  titrtin,  a 
inu  i(  lirilini  Mi/>,  wf  the  }»™f  thtl  At  o 
alifH  born  rtlmtltd  the  iafavtce  from  tit  rs^sir  m 
it  imn  u  lirilith  t^jtcl,  and  Jit  kvi  Atttfin  tr 
qaalijial  hg  lie  jUarriaiit  SAimiiig  Ad  (IT  f  li 
ViW.  c.  104),  f.  18,  yi™  beimf  tie  otcmer  of  a  BM 
thil,: 


Case  Teservcd  by  Channel!,  B. 

Tile  prisoner  Aclolph  Bjomsen  was  inJitNd 
before  me  at  llic  lost  Winter  Cwiiinisuoii  for  >k 
county  of  Sjouthanipton,  for  tlie  wilful  n 
the  liigh  seas,   of  f"    "----'-    *--- 

The  jury  acquitted  the  ptisoner  of  muidei. 

They  found  him  guilty  of  manslaughter. 

This  verdict  is  to  be  taken  for  the  ptuposet  ^ 
the  present  case  to  be  correct,  subject  to  the  pubU 
of  law  hereinafter  stated  respecting  the  jniiidictiB 
of  tile  court  to  try  tlie  prisoner  fur  the  uffeoca. 

Tile  offence  waa  committed  on  buaid  thebirist 
Guiiite  Ad,Jj.i,  on  the  2lst  June  last,  on  the  ^ 
seas,  at  n  point  about  five  days'  sail  from  PeroM- 
buco,  aud  atuut  ^(KJ  miles  from  tlie  nearest  Issd- 

In  opening  the  case  to  the  jury  the  counsel  tdl* 
prosecution  stated  tliat  since  the  jn'osecnlim  ^ 
been  instituted  doubts  hud  arisen  as  tu  wbetherll" 
Gailiw  Adul/Ji  was  a  llritish  ship,  so  as  (u  l!i" 
jurisdiction  to  the  Court  to  try  the  pHsoneifoiW 
offence  committed  on  board  the  barque  on  the  liiF^ 
Sean,  and  that  lie  should  place  at  the  disposal  of  tk 
prisoner's  counsel,  if  desired  by  him,  all  tlieducti' 
Liicnts  in  the  possession  of  the  pr««ecutiou  for  cksr* 
ing  up  those  doubts. 

Tliu  facts  relating  to  the  commission  of  it* 
offence  on  boaid  tlic  sliip  having  been  jmind,  i' 
was  further  proveil  that  the  ship  in  question  *•* 
built  at  Kiel,  in  the  duchy  of  llulatein,  in  thesprisil 
of  the  year  lii(l4.  Tliat  she  sailed  from  Kiel  » 
London,  thence  on  llio  voyage  in  the  count  <■ 
which  the  offence  was  conimitted. 

All  the  officers  and  crew  were  foreigoeni  ">' 
prisoner  being  second  mate,  and  the  deceased  tl* 
master.  Tlie  ship  was  sailing  under  the  Eog^ 
flog  on  the  Sill  June  IrtlH.  The  crow  were  lu" 
before  sailing  that  Mr.  liehder  was  sole  owner.  U' 
was  not  a  born  Englishman. 

A  certified  copy  of  the  register  of  tlw  llml'* 
Adohi,  under  the  17  &.  18  VicL  c  104,  was  pol "" 
by  the  couusi'l  for  tliu  prosecutiou. 
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[a  CiS.  R 


tke  ship   Guataa  AiiJph  vu  a 


DCG  of  the  opening  itatemeat  of  tht 
lie  pmiecutiiiii,  the  priBuB«r'«  cuaasd 
"tain  letters,  which  were  (hen  put  iii 
te  prosecution,  at  the  request  of  thfc 
MeL    They  were  u  foUova : 

HuDborSt  Blat  Doc  1S83L 
^  Eh^^  Loodon. 

rerbajjj  jk^nod  upon  I  horvbj  mjikfl  ow  to 
.  coiitrul  ligofl  OB  Ika  Iwk  Mij.  A.  C.,  b]- 
C  I.  Back,  lUirfoildBT  of  Elsl.  ud  myulL 

Ike  aols  oimsr  of  Ihs  b>rqus-*lilp  aUod  Osihir 


Tihy  cortitj 
■■a.l/tigae. 


otnct  ai^oed  tha 
C  1.  Buck.  Bhip- 


■^  beiDf 


power  at  Attonuj,  ftniT 
I  ship   Qiulav  Adolpk,  it 


»  reaiili  w^j  In  ■  riioiinbla  ooa.  I  niMio, 


ted  bj  the  counsel  for  the  prosecution 
lera  WHS  not  &  natural-born  British 
he/  had  DO  evidence  of  his  having 
1  ot  deiiizaliun  ur  having  been  natu- 

litted  on  the  part  of  the  prisoner 
■n  showed  a  partnership  in  the  Teasel 
■r  and  Eblers,  and  that  it  wus  showa 
i«  3»th,  the  lUUrd,  aiiU  other  sections 
It  Shipping  Acts,  tliat  the  owner  of  a 
est  in  a  Briliah  ship  must  he  ijualiGed 
ly  M  the  owner  of  a  legal  interest ; 
itting  the  registration  of  the  ship  in 
ihder  by  the  proper  ulflcor  lo  be  prima 
lehder's  qualiflcatioii  to  lie  an  owner 
p,  it  could  be  no  ericleiice  of  Ehicr's 
and  therefore  the  letters  proving 
ia  the  ship  rebutted  the  ;>mi^  faeit 
I  Urilish  ship.    The  lOGth 


Vet  IV 


n-/.ri 


I  respited  senteace  upon  the  prisoner,  who  is  now 
in  custody,  till  the  next  assiies,  and  reserved  for  the 
consideration  of  this  court  the  following  quections ; 

1.  Whether  I  onght  t<i  have  receivwl  the  certi- 
fled  copy  of  the  register  of  the  ship  as  priadJaeU 
evidence  that  the  ship  was  a  British  ship. 

2.  U  it  was  rightly  received  as  prima  facie  evi- 
denoe,  whether  the  letters  of  tha  31st  Dec.  1863, 
and  of  the  13th  Jan.  IHG4,  token  with  the  admiMioa 
as  to  the  ttaliu  of  Paul  Ehiers,  rebutted  that  primd 
fade  evidence. 

3.  Whether,  upon  the  evidence,  there  was  suffi- 
cient proof  that  the  Guttae  Aitlfk  was  a  British 

HariafttM  for  the  priioDsr. — It  is  submitted  that 
the  conviction  was  wniag.  There  was  no  sufficient 
evidence  that  this  was  a  British  ship.  The 
register  is  only  prino /acts  evidence  of  the  aatten 
coQtaioed  or  recited  in  ther^iaterorindonedonit: 
(1T&  ISVictclH  ■■107.)  The  register  describes 
Rehder  as  sole  owner,  and  it  was  proTed  at  the  trial 
that  he  was  alien  born.  He  could  not,  therefore,  be 
the  owner  of  a  British  ship,  because  sect.  18  enact* 
that  BO  ship  shall  he  deemed  a  British  ship  nulesa 
she  belongs  wholly  to  owners  of  the  fallowing  des- 
ciiption,  that  is  to  say,  llrsd,  nataral-bom  snbjects ; 
second,  persons  made  denizens  by  letters  of  deniza- 
tion <ir  naturalised;  third,  bodies  corporate  esta- 
blished under,  subject  to  the  laws  of,  and  having 
their  princijtHl  place  of  business  in  the  United 
Klngdoni  or  some  British  possession.  There  was  no 
proof  that  Behder  was  denizeniscd  or  naturalised. 
The  Merchant  Ship|dng  Amendment  Act  (24  &.  25 
Tict.  c.  08).  B.  3,  shows  the  intention  of  the  Legisla- 
ture to  exclude  unqualified  persons  from  the  owner- 
ship ot  British  ships  and  the  privileges  incident 
thereto.  Accordingly,  when  a  British  ship  is  trans- 
ferred toanypertoB  aotqasliflcdlabetheowneirofa 
British  ship,  that  fact  is  to  be  notified  to  the  registrar 
and  the  eerttScate  of  register  is  to  be  delivered  up. 
Sect.  KM!,  which  enacts  that  unregistered  ships  shul 
be  treated  aa  British  ships  in  respect  of  offences 
committed  on  board  thereof,  i*  limited  to  ship* 
owned  by  persons  qsaliSed  to  be  owners  of  British 
ship*.  It  will  be  contended  that  a«  by  sect.  38  no 
person  shall  be  registered  until  he  has  made  a  declar- 
ation of  ownraship  containing  a  statement  of  b-s 
qualification  to  be  an  owner  of  a  British  ship  and 
oUier  particulars,  it  must  be  presumed  that  Behder 
has  made  that  declaration.  But  sect.  97  enables  the 
registrar  for  reasonable  causa  Co  dispense  with  such 
declaration.  No  such  preMmpdoD'  can  be  nude, 
therefore,  inthUcaae.-  {Reg.t.  StiBtH,  S  Q.  B.  l«l.) 
A  register  is  not  a  docynient  required  by  the  law  <n 
nations  a*  expresairB  of  a  ship's  cbaracler :  (Li 
Chanimmt  V.  Poirsoa,  4  Taun.  867.)  As  to  what 
gives  the  character  of  a  British  ship  independently 
irf  statute,  there  is  no  case  to  be  found  reported. 
The  case  stands  thus,  the  primd fade  evidence  of  the 
ship  being  a  British  ship  is  rebutted  by  the  proof  ai 
Behder  being  an  alien  bom : 

7»eth?/e,l  W.  Bob.  2«( 

The  ForHma,  1  Doda.  Adm.  8! 


ITaa 


662; 


LftJ.  ISi; 


Lira-pool  Banmgi  Bimk  y 
2  De  O.  F.  A  U.  M2. 
A  certifliAted  (hip  and  a  British  ship  are  not  con- 
vertible term*. 

PriJeaax  (J/.  Bert  with  him)  for  the  prosecution. 
— The  conviction  ought  to  be  affirmed.  There  was 
evidence  that  this  was  a  British  shipL  The  question 
is  not  whether  this  was  a  British  ship  wichin  the 
provisions  of  the  Merchant  Shipping  Act,  for  a  ship 
may  be  entitled  tu  the  protection  of  the  British  laws 
although  it  may  not  be  witbia  its  provisions.  The 
Admiralty  Courts  bM  A\bt.  4ie  XntfA  <A  «i  ^n) 
bdng  El  ttrUUta  aWp  mc  ii»  tMiteacft  <i  ^fe  «swdk» 
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[C.  Cas.  R. 


in  the  Hritihh  (toTniiiion.s  aiul  tlio  nhip  sailiii);  under 
the  British  \\n\i.  The  rase  shows*  that  Kelidcr,  the 
re^'isttTw!  owner,  wa**  n':*i<K'nt  in  J^ondon,  and  that 
the  ship  sailei!  from  a  I»riii>h  eoluny  and  earricd  tlie 
liritish  fhiK.  Kroni  thisv  faeis  tlie  court  will  infer 
tliat  this  was  a  iJrilish  hhip.  It  will  Ik?  inferred 
that  the  (lee!arali«>n  of  owncTship  R'quired  by 
siH:t.  ;js  of  17  ,\;  i,s  Vict.  c.  lo|  was  made  pi*evi<ms 
to  thf  ^:hip  bein^  nj,nfttcnil.  [Ulackmlun,  J. — 
Why  so?  'I'lie  fact  was  not  iJn)ve(K  and  sect.  07 
enables  the  registrar  to  disjunse  with  it  on  reason- 
able ^'n)un<ls.]  Slit.  -IL'  n-quires  cirtain  particulars 
to  be  enten d  in  tht*  rcj^'istci-l«H)k,  and  among  them 
the  s<.voral  partienlar.-  as  to  tlie  ship's  ori<j:i.i  stated  in 
ihc  deehiration  of  owmrsliip.  And  on  tlie  principle 
omnia  rite  wta  fnvaumuutnr  it  must  l)e  presumeil 
that  as  the  Act  directs  a  public  ofhccr  not  to  register 
u  shiji  until  such  declaration  is  made,  it  will  W 
presumctl  that  it  has  Uen  duly  made.  llle;fality  is 
not  to  Ik-  presumed,  nor  anythintj  tliat  would  sub- 
ject the  shij>  to  forfeiture. 

Taylor  on  Kvid.  TJ-S,  4lh  e.lit : 

liutltr  V.  Alfuutt,  1  Stark.  It.  '222 : 

\'an  (hutvm  v.  Jf.>in'ci\  2  Camp.  44; 

.y/.<«.**/f.<  V.  hixnfi^  611.  iV  C.  7.'>8. 

The   court  will   furtlur   presume    that   the   party 
^*iio     made     the   declaration    of    ownership    was 
iiualititd    according;   to  his  declaration.      [Ulack- 
nruN,  J. — 1  own  I  have  j^rcat  difHculty  in  a  crimi- 
nal  case   acainst   a  tliinl   jHTson   in  making  any 
such    pa-sumptions.      Sect.     107    can.'fully   avoids 
s»\ing  that   tin*  register  and  dirlaration  shall  be 
jirtHif  of  the  contents,  but  says  that  they  shall  oidy 
be  primn  fhiit  evidence  of  the  matters  tlierein.]     It 
is  not  to   l)e  presumed  that  a  party  has  connnitted 
the  indictable  offence  of  makin;^'  a*  false  declaration 
an<l    unduly  assuming  u  Hritisli  character:    (sect, 
lo:^).     [IJLACKnniN,  J.— The  truth  of  a  statement 
is  not  to  l)e  presumed  ugain.<*t  a  stranger  on  the 
ground  that  tlie  party  making  the  Htatement  is  not 
to  be  prcsumetl  tt)  have  connnitted  a  crime.]     In 
lUr  V.  Ilnwkiits,  10  Llast,  IMI.  it  was  held  that  the 
presumption   of  law   Uing  that  every  i>erson   has 
confornii-d  to  the  law  till  something  ajJiK'ar  to  rebut 
that  presumption,  it  was  to  l)e  taken  that  a  i)erson 
electeii  to  a  municiiwl  oiHce  had   duly  taken  the 
sacrament  within  a  year  asriniuired  by  the  13  Car.  2, 
e.    \'l.      [Mki.loi:,  J._I5,it    iu   this  case    it  is  an 
atlmitted  lact  tliat  Kehder  was  not  lK)rn  in  England. 
(•JiANXiii.L.     H.— SiipiMj-^e     that    a    dtvlaration    of 
ownership  had  actually  Uvn  put  in  evidence,  would 
there  have  leeii  any  piVMunption  of  the  truth  of  its 
contents?]     In  Uudnvll  \.  Jitthje,  I  C.  &  T.  220,  a 
theatre  was  i»a'sumed  to  have  Iktu  licensed  from 
ihe  fact  of  ]H.*rfurmances  having  taken  jdace  tliere  ; 
and   in  >S/r/«7/  v.   I.twihut,   15  C.  li.,  N.  S.,  781,  a 
Uiunaii    CJatholic    cha|»el   was    presumed    to    have 
been  licensc^l  for  the  ci  lebiation  of  marriages  from 
tile  faL't  oi  marriagt's  taking  place  there.     A  some- 
what similar  presumption  was  made  in  APMahon  v. 
j:His  oHfl  othern,  14  Ir.  C.  L.  Kep.  4;n).     By  sect.  07 
the  declaration  of  ownership  can  only  be  dispensed 
w  ith  wliere  the  registrar  is  satisfied  that  from  any 
reasonable  cause  it  cannot  be  mmie,  and  in  that  case 
the  registrar,  ujion  production  of  such  otlier  evitlence, 
and  subject  to  such  terms  as  he  may  think  fit,  may 
disiK*nsi»  with  the  tleclaration.     So  that  it  is  to  be 
inferred  either  that  the  declarationof  ownership  was 
<iuly  made,  or  tiiat  evidence  equivalent  thereto  was 
l)ro<luced   before  tlie  ivgistrar.     [Blackbitkn,  J. — 
^Sllpp(•sing  there  had  l»een  no  statutory  enactment 
affirting   tlie  miestion,  what   is   the  definititm   or 
character  of  a  British  ship  at  common  law  ?]     There 
is  no  abstract  dcllnition  to  l»e  found  in  the  t)Ooks  : 

'J%:  Indian  Chirt\  \\  H  ,1,.  I  a.  \\\\ ; 

/A    MafrhiSi,  \  ]]..-   A.i.-n.  Hep.  1^3; 

/uMs  V.  /»„.f,!.;'k\ ;;  /;.  a-  \\  -jm:, 


\ 


On  the  whole  it  is  gubtnitted  that  in  this  case  tbi« 
WAS  a  British  ship  for  the  purpose  of  giring  jori»> 
diction  to  the  Admiralty  to  prosecute  for  offences 
committed  on  InmixI  of  her,  and  it  would  U 
dangerous  to  hold  the  contraiy. 

llar'.ngion  in  ix'ply. — It  is  not  found  as  a  fact  tbit 
Kehder  was  an  Kugllsh  hiercliant  or  resident  in  Lon- 
don. Currying  any  particular  flag  is  eridenoe 
against  the  owner,  but  not  for  him,  and  is  not  a 
circunistnnce  from  which  jurisdiction  can  be  ]■«• 
sumed  against  a  foreigner. 

Kkle,  C.  J. — I  am  of  opinion  that  this  conTictioo 
cannot  be  sustaincil.  The  prisoner  was  oonTicted 
of  manslaughter  conmiittetl  on  the  high  seas,  aad 
the  question  is  whether  there  was  any  jurisdiction 
to  try  the  prisoner  in  England.  The  crime  wu 
committed  on  the  <K*ean  thousands  of  miles  awtjr 
from  British  territory,  and  the  ground  on  wluch  tke 
prosecutor  relies  for  jurindietifm  to  try  in  England 
is  that  the  crime  was  eoniniitted  on  board  a  Britiih 
ship,  which  carries  with  it  British  law,  and  that  the 
case  is  tlien-fore  as  if  the  crime  hail  been  committed 
on  British  land.  The  whole  question  is  whether  the 
ship  was  a  British  ship.  I  am  clearly  of  opiniua 
that  there  was  wima  /twit  evidence  that  she  was  a 
British  ship.  There  was  evidence  of  a  certificate  of 
ri'gistry  in  London,  wlierein  liehder  was  described 
as  the  owner  at  that  time  as  resident  in  London, and 
the  shii>  was  sailing  under  the  British  flag.  Bat 
Kehder  was  descrilxd  therein  as  sole  owner,  and  I 
take  it  to  have  U^en  proved  at  the  trial  that  lie  wu 
alien  l)orn.  That  n^luces  the  question  to  this, 
whether  the  prima  facie  evidence  of  its  being  a 
British  ship  was  rebutted  by  the  negative  proof 
that  Kehder  was  alien  born.  I  am  of  opinion  that 
it  was.  Ilicn  is  the  proof  tliat  he  was  alien  boru 
disiK>sed  of  by  the  presumptions  relied  on  by  Mr. 
rrideaux  in  his  argument,  viz.,  letters  of  deniaeo- 
shi])  or  naturalisation,  and  is  the  court  to  make 
such  presumptions  iK'cause  Kehder,  being  alien  bon, 
would  have  become  liable  to  be  proceeded  agaioa^ 
for  penalties  under  the  Merchant  Shipping  Act, 
for  Registering  tlie  ship  as  belonging  to  a  British 
owner?  I  am  of  opinion  that  there  is  no  presuiop* 
tion  to  justify  us  in  inferring  that  letters  of  ileniien- 
ship  or  naturalisation  were  granted  to  Ilehder.  I 
limit  my  judgment  to  the  question  of  evidence, 
the  point  reservetl  is  merely  a  matter  of  evidence. 

Chanxeli^  B. — I  also  am  of  opinion  that  the 
conviction  cannot  be  sustainecl.  The  offence  «s 
committiMl  on  boani  a  ship  of  wliich  the  captain. 
mate  and  crew,  including  the  prisoner,  wi^v 
foreigners.  In  one  sense  the  ship  may  be  takm 
to  have  been  the  pniiK'rty  of  Uebder,  who,  it  vai 
clear,  was  not  a  British-born  subject.  The  quertion 
is,  whether  an  Knglish  court  has  jurisdiction  to  try 
the  foreigner  for  this  offence.  An  Finglish  court 
can  have  no  jnristlicti(m  unless  it  is  to  be  presumH 
that  this  was  a  British  sliip,  and  I  can  see  nogronnJ 
for  inferring  that  this  was  a  British  ship.  On  the 
Merchant  Shii»ping  Act  I  cannot  come  to  that  con- 
clusion, but  on  the  evidence  I  agree  that  there  vtf 
prima  facie  evidence  that  the  ship  was  British;  b«t 
the  ordinary  rule  that  prima  facie  evidence  mar  be 
rebutted  applies  in  this  case.  I  must  look  at  the 
case  then  as  pn^senting  this  fact,  that  the  owner 
was  an  alien  born.  If  letters  of  denizenship  or 
naturalisation  had  been  produced  they  would  hsre 
removed  that  dilHculty,  but  they  were  not.  I  sociw 
ground  on  which  the  court  may  draw  the  infcren* 
that  one  or  the  other  nniy  have  been  granted.  It 
was  then  said  that  the  ship  might  be  a  British  shi^ 
inde|K'ndent  of  the  provisions  of  the  Meffchtft 
S\\\v\\\\Y»  \cx,  \\\\\.  I  can  Si-t*  no  gtxiuiid  for  any  such 
'u\lv:ve\\v:vi.    Vmv^v:  ^\J^]^>^.  w\\^\\.  vmr  uu  sect.  106  al 
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[Bail. 


rht.    That  q^tion,  however,  haa  no  applica- 
nt supposes  the  capacity  to  register  as    a 
ship,  but  the  privileges  of  a  British  ship  to 
because  some  requisition  has  not  been  com- 
ith.  It  is  therefore  quite  out  of  the  ques- 

!KBURX,  J. — I  am  of  the  same  opinion.  It  is 
bed  that  if  a  ship  is  a  British  snip,  it  carries 
the  notion  that  it  is  part  of  the  British  ter- 
and  crimes  committed  on  board  thereof  may 
I  in  England.  I  agree  that  the  facts  of  the 
liling  under  the  British  flag,  and  being 
as  a  British  ship,  and  being  registered  in 
I,  were  prima  facie  evidence  that  it  was 
sh  ship.  The  register  was  prima  facie  evi- 
that  apparently  Rehder  was  sole  owner, 
ras  proved  that  h6  was  alien  born.  There 
be  no  pretence  for  saying  that  this  was 
sh  ship,  but  from  the  circumstance  of  the 
*  stating  Behder  to  be  resident  in  this 
r  at  the  time  of  the  registry.  That  fact 
shows  that  he  owed  a  temporary  allegiance 
country,  and  in  the  case  cited  of  the  Indian 
that  was  the  effect  of  the  decision.  For 
hat  appears,  he  might  have  left  this  country, 
lis  allegiance  here  would  have  ceased.  The 
nt  Shipping  Act  requires  an  owner  to  be 
ih  subject,  and  sect.  lOG  does  not  apply  where 
e  owner  is  a  foreigner.  I  do  not  think, 
"e,  that  this  ship  could  be  said  to  be  a  British 
as  to  make  it  part  of  British  territory. 

,OR,  J. — I  am  of  the  same  opinion.  I  will 
d  that  Mr.  Prideaux,  while  citing  the  cases 
le  brought  before  us,  and  which  are  unques- 
was  losing  sight  of  the  admitted  fact  in  this 
at  the  owner  was  alien  born. 

I,  J. — I  am  of  the  same  opinion.  To  prove 
tion,  the  register  of  the  ship  in  London  was 
vidcnce,  but  when  it  was  proved  that  the 
ras  a  foreigner,  the  primA  fade  effect  of  the 
B  in  the  register  was  rebutted.  The  decla- 
of  ownership  is  prior  to  the  register 
rawn  up,  and  if  the  effect  of  the  evidence  of 
ster  is  got  rid  of  it  can  hardly  be  said  that 
ng  (lone  prior  to  it  is  not  also  rebutted. 

Conviction  quashed. 


BAIL  COTJItT. 

iporteU  by  W.  Urahau.  E»q.,  Uorrister-at-Law. 

Thursday f  June  15. 

(Before  Cbompton,  J.) 

Pearson  r.  Nell. 

wner — Liabiiiti/  for  contracts    of  master — 
Kcidence. 

:tion  against  the  reyittered  owner  of  a  ship  it 
Toveil  that  the  repairs  were  necessary^  that  they 
rrdered  by  the  captain^  and  that  the  dfft*8  name 
I  the  register  as  sole  owner : 

it  there  was  no  evidence  to  go  to  the  jury, 

was  an  action  against  an  executor  for  work 
xiur,  and  on  account  stated.  The  deft, 
never  indebted. 

B  trial  at  Leeds  before  the  under-sheriff  of 
re,  it  apx)eared  that  the  pit.  was  a  ship- 
at  Goole,  and  the  testator,  who  resided 
1  in  Lincolnshire,  was  the  registered  owner 
loop  Ocean.  In  Dec.  18G3  the  Ocean  arrived 
Mrt  of  Goole  and  discharged  her  cargo.  The 
then  called  on  the  pJt.  and  stated  that  he 
owner  of  the  ship,  and  asked  him  to  do 


certain  repairs.  Nothing  wu8  said  about  crcnlit  at 
this  time.  The  pit.  did  the  repairs,  and  sent  in  his 
bill  amounting  to  IG/.  Ids.  Id.  to  the  master,  who 
thereupon  asked  him  to  give  him  credit  till  he  got 
to  London,  when  he  would  send  him  the  money. 
This  the  ]>lt.  consented  to,  and  nothing  more  was 
done  till  Nov.  18Gt,  when  the  master  wrote  from 
Dundee  saying  that  he  could  not  send  the  money. 
The  pit.  then  wrote  to  the  master,  inclosing  a  bill  at 
one  montli,  which  the  master  refused  to  accept.  On 
the  13th  Jan.  18G5  the  pit.  having  heard  that  Nell, 
the  testator,  was  the  owner,  wrote  to  him  inclosing 
the  account  for  the  repairs  and  askin^r  for  payment. 
This  letter  was  answered  by  the  def t.'s  attorneys, 
^ho  stated  that  Nell  was  dead,  and  his  estate  was 
not  liable  for  debts  contracted  by  the  master,  as  he 
had  never  authorised  him  to  pledge  his  credit.  The 
pit.  in  cross-examination  stated  that  he  had  headed 
the  account  in  his  books  "  To  Capt.  Chappel,"  the 
master.  ^ 

The  pit.  and  a  witness  who  introduced  the  rasister 
to  the  pit.  were  the  only  witnesses  called.  The 
register  was  put  in  by  which  it  appeared  that  Nell 
the  testator  was  sole  owner  of  the  ship,  and  it  was 
admitted  that  the  charge  was  reasonable,  that  the 
repairs  were  necessary,  and  that  the  deft,  was  then 
in  possession  of  the  ship,  but  there  was  no  evidence 
that  the  testator  had  appointed  the  master,  or 
indeed  any  other  evidence  than  that  he  was  regis- 
tered owner,  and  that  the  repairs  were  ordered  by  the 
captain.  The  jury  found  a  verdict  for  the  pit.  for 
the  full  amount. 

Pearce,  on  the  12th  June,  obtained  a  rule  calling 
on  the  pit.  to  show  cause  why  there  should  not  be  a 
new  trial  on  the  ground,  first,  that  no  evidence  was 
adduced  at  the  trial  to  show  that  the  deft.*s  testator 
authorised  Capt.  Chappel  to  employ  the  pit. ; 
secondly,  misdirection  of  the  learned  assessor  in  not 
directing  the  jury,  that  on  the  evidence  the  said 
Capt.  Chappel  was  the  piTson  liable  to  the  pit.  ; 
and  thirdly,  on  the  ground  that  the  verdict  was 
against  evidence. 

Prentice  now  showed  cause. — There  was  evidence 
to  show  that  the  repairs  were  ordered  by  the  captain, 
and  I  submit  the  captain  has  authority  to  bind  the 
owner  for  repairs.  [Cromfton,  J. — It  always  used 
to  be  a  question  of  contract,  and  now  Mitcheson  v. 
Oliver,  5  E.  &  B.410  ;  25 L.  T.  Rep.  258,  has  brought 
it  back  to  that.]  These  were  necessary  repairs,  and 
the  captiiin  hjis  implied  authority  to  bind  the 
owner  in  the  absence  of  anything  to  the  contrar}-. 
[Mellou,  J.— You  nmst  show  more  than  that, 
lou  must  show  that  the  captain  was  apix)inted 
by  the  owner,  and  made  the  contract  with  his  pri- 
vity.] The  captain  says  he  is  the  principal  owner : 
Myers  v.  milis,  17  O.  li.  77 ;  in  error,  18  0.  B.  88*;. 

Middktony  in  support,  was  not  called  on. 

Crompton,  J. — I  think  that  according  to  the  case 
of  Mitcheson  v.  Olit>er,  which  all  courts  must  be 
bound  by,  and  which  I  think  is  grounded  on  sound 
principles  of  law,  this  claim  is  founded  on  contract 
and  not  on  ownership ;  it  may  dejwnd  to  a  certain 
extent  on  th'*  exigency  of  the  occasion ;  but  that 
IK)int  does  not  arise  here.  It  would  be  absurd  to 
say  that  if  a  ship  was  on  fire  a  captain  could  not 
employ  men  to  put  it  out.  But  1  think  we  should 
leave  that  question  open,  as  tlie  court  did  in  Mitche- 
son Y.  OUva:  There  Parko,  B.  says  the  verdict  was 
against  evidence ;  and,  furtiior  on  in  liis  judj^menr, 
he  says  that  there  was  some  evidence  for  the  jury. 
There  the  facts  were  that  there  was  some  evidence 
that  the  deft,  appointed  the  captain.  Here  we  nmst 
see  what  is  the  effect  of  the  wlvolci  <iNvd<4w<LNi.  'V1W\^ 
is  no  suggcaViou  v\\aV.  VW  \\xn  ^^  "^^"^  "^"^  \ssX\^^^i 
the   plCa    evidewec,    ^xvCi    <iw  >X!kax  ^^^   ^^^^ss.    x.^^ 


A..M.] 
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Till:  Anmb  Sherwood. 


[An. 


I   the   jury. 


ittpticarcdIhBt  on  the  13th  Mxch  1864  the  Joh 
.IKrruvmJ  wni  lyiiiR  >t  the  port  of  Kew  Yak, 
diarlLTifl  on  a  vuy ujre  Iniai  thcace  to  Cnha,  llm 
to  I.iT(.T|Knl  anil  buck  to  Cab*  or  the  Wen  lodiei, 
nnJ  thi-n  to  n  Html  port  o(  <1iMhtrg«  in  Um  Unhrt 
Slates ;  till;  timt  nut  to  czuced  ciglit  mootb*;  tkM 
tier  nut!tt<.T  hirpd  the  pit.  I>rinkwater  ■•  diicf 
tiiate,  and  the  pit.  Beckett  a*  cook  and  Mevtid, 
Drinkwatrr's  wago  to  be  lortjr-ATe  dollan  pv 
month,  aiMl  Beckett's  tixxy  dulUn  per  mcath) 
that  accoRliniily  the  pita,  entered  into  the  Kniee  d 
the  ship  in  thi;ir  ivsjH'CtiTe  capacitie*  ;  that  Dtink- 
wntC'T  sii^ul  the  riiip'a  artidn  on  boaid  the  riuj^ 
,itid  auba.'qucntly  ligntd  another  let  of  lUp'i  im- 
dcs  at  the  British  oinaul's  office  at  New  Ynrt;  Unt 
Uvi-kett  •igiimi  the  ship's  artide*  *t  the  thippiiif 
ofDix-  of  a  Mr.  Fciras ;  bat  that  neither  of  m 
cnfjapeiiients  were  maJe.  iiur  did  dtfaer  at  tlw  pits. 
sifin  the  articlui,  in  the  neaence  of  the  BtitUi 
cuniul  at  New  Yurk,  Booitilmg  to  the  proritfam  tt 
itio  IGUth  aectiun  of  the  Merchant  Shipping  Act 
ie.'4.  That  on  the  2ind  ManA  the  shin,  hafiiii 
token  in  a  cargo  of  Gooperage,  tuled  witn  the  plu^ 
on  board,  and  about  the  20th  April  anired  it 
CienfuERoi,  in  Cuba,  and  dischoiBed  e»tga  Ibm, 
und  about  the  IGth  May  suled  from  thracc  «iib 
a  cargo  of  tngar  for  LiTerpool,  which  port  ihe  tnic 
in  tlieSm  Jul}'  with  the  pit*,  on  board,  and  An 
>kx:k£d  and  discliargcd  her  cargo ;  that  DrinkwiUr 
oootinued  on  beard  ibe  (Mp^  pertotmlDg  hi*  doty 
until  the  17th  Not.,  when  hi*  petted  of  dgfat  moalfa* 
expired,  and  he  then  left  and  w««  ditduised  fm 
i)ic  Hhip ;  thnt  Beckett  eoiitinned  oo  board  the  lUp 
perfoniiing  hit  duly  until  the  2lat  nor.,  wbeaw 
time  ei|ur«il,  and  be  left  >ud  waj  dlachargcd ;  Hut 
the  master  did  not  dcliTcr  to  the  pita,  or  to  citber 
ill  tliem,  or  to  the  shippiog  matter,  an  Mcoanl  of 
vTBgei,  a*  Toinired  by  the  lTI*t  section  of  tfat 
\fcrcluiut  Shippin|[  Act.  and  tbemaaterhadnotpud 
tbcin  the  reupcelive  wagci  due  to  them  for  tht 
Toyagc  though  often  apiilied  to  and  requested  n  is 
do.  Tlie  petition  then  prajed  the  court  to  pn>- 
Tiounco  fur  71^.  lOi.  HI  due  to  Diinkwatir,  ml 
ml.  ils.  1  Id.  as  due  to  Beckett,  and  to  gire  tbw> 
t'Bch  ten  diiys*  double  pay,  under  the  proTitkos  i' 
ihe  Merchant  Shipping  Act,  asd  their  costsL  TW 
uLisweT  for  the  Jeft.,  after  admitting  the  ntiat  ■■ 
which  the  pit*,  were  hired,  pleaded  that  il  n> 
further  agt^  that  any  Bumi  to  become  dw  fv 
wages  under  tlie  Bfrrccmcnt  «hould,  when  so  dne,  he 
liayable  in  Urited  State*  currency  or  it*  eqninlait: 
that  the  agreement  provided  for  the  service  bj  tbt 
pits,  on  bi«Td  the  Teasel  onaTOTagefromNevYotk 
lo  Cicntuepo*  (Cuba),  thence  to  n  prat  w  pocti  b 
ICurope,  as  the  master  might  diroct,  with  tha  [(in- 
k'ge  of  reluming  to  the  L'liitcd  State*  nii  a  pott  m 
IxirEB  in  the  West  Indie*,  the  final  port  of  diicbiip 
10  be  a  northern  port  in  the  United  State*;  and  Uk 
iigreement  was  limited  to  «ghl  calendar  mootb; 
that  it  wa*  nntrue  that  Drinkwaler  ligned  two  hw 
of  article* ;  that  both  Urinkwater  and  Beckett 
signed  article*  on  the  ISth  March  18U,  in  the 
[>Tesencc  of  a  consular  offiver  of  Her  Hajeatr  at  New 
York,  and  at  the  time  of  such  ugnatnre  fnUya■ll'^ 
stood  the  term*  of  such  article*,  and  that  at  Mch 
time  the  con*cnt  of  the  eonmlar  officer  to  iIk 
engflgcmentof  the  pit?,  had  been  obtuned,  and  s'l 
condition*  required  with  re*pect  to  inch  engap- 
ments  hod  been  fu!fllli>d;  that  the  master  <lc- 
livercd  to  the  ahippiiig  agent  aecoitnt*  ol  tbt 
linlnnec  of  wage*  due  lo  both  Uu  pit*.,  **^ 
that  the  deft,  had  always  been  ready  and  willing 
10  pay  to  the  pits,  the  balance  appearing  hj  i*^ 
iiceuunts  lo  be  due  to  each  of  tJien  wapertiTtij. 
T>r.  LrsiiKOTo.v  iravc  judgment  in  thi*  rase,  according  tn  the  h^rms  of  the  *aid  agrecnicat,  ii*! 
vbich  came  before  llie  court  on  a  claim  iniulc  by  the  \  «*»  *o  ready  and  willing  witiiln  the  time  Ased  br 
Jnlc  irlilff  malt!  and  *tcwan1  of  the  barque  Annie  \wliAv  wtvw  Moitei  *!te  '\Ka')Uaiu  of  the  Mf^ 
•iHeu-viMf.  fur  tbth  wages.     From  the  pit*.'  pctilvon  \  c\\«lTiI  «h\Y?w»  KiA  \%vA,V)X'ib»a,  %>  ^&a.i]iinii 


ive  If  there  is  any  cose 
It  has  Ion);  been  aeitliil  i 
procnil  on  lliu  pit.'*  and  tiie  iieit.  k  uiuJispnieii 
evidence,  Iml  liere  it  is  perJeelly  clear  that  there  was 
no  case  for  the  jury  ;  and  when  1  siiy  the  ik-ft.'s 
evidence.  I  mean  thnt  part  of  the  ]>ll.'s  evidence 
which  i*  favourable  to  tlK>  ilefc.  If  a  master  in  an 
Enitlish  port  order*  repair*,  that  i*  only  Bcncnil 
primajUrIt evidence.  In  iMiKtfKm  *.  (i/irtrxhe deft. 
nod  really  appointed  the  captain,  and  it  was  snid 
that  there  wa*  aotuc  eTiik'nce.  Itnt  here  tiK'  cose  is 
eonclusiTH ;  there  was  no  evidence  uf  n  contract 
with  iIm?  deft.  At  the  time  of  the  contract  there 
wa*  no  mention  of  the  deft ,  and  tite  Utl  was  sent 
in  to  the  capUi:?,  and  entencl  in  the  pit.'*  book*  in 
the  captain's  name.  Afterward*  the  j^t.  sees  tlw 
captain,  who  applied  for  time,  and  atterwanb  he 
draw*  a  bill  ((ivmg  him  time ;  but  he  dDc*  not  apply 
to  the  deft,  till  iong  afterwards,  Tlicivfore  there  is 
no  doubt  that  the  cnnlmct  wus'with  tlie  captiiin.  and 
tor  that  reason  I  think  there  should  be  a  rule  for  a 
•ew  trial  en  the  ground  of  there  being  no  evidence, 
or,  in  other  Worth,  oa  the  ground  of  miMllrcctioii. 
We  cannot  cntcranonsuit.askaveHasnol  reserveil. 
The  cose  will  go  down  for  trial  without  payment  of 


Mellor,  J. — f  am  of  the  same  opinion.   The  only 
evidence  by  which  it  is  souclit  to  charge  the  ileft.i* 

froof  that  his  name  was  on  the  register,  ami  that 
hapiiel   acted  as  captHin,  but  there  is  no  proof  that 
he  acted  as  Ibe  deft.'*  captain  or  with  his  know- 
ledge.   It  appear*  to  me  that  credit  was  entirely 
given  to  the  captain,  and  all  thceircumataneesahow 
that  the  pit.  treated  the  captain  a*  tl>c  renl  person 
with  whjm  be  had  contracie<l.    There  was  no  oppli- 
cation  to  the  deft,  till  after  the  [leluy.and,  therefore, 
I  think  there  was  no  evidence  for  llic  jury,  ami  that 
Ihe  rule  for  a  new  trial  should  be  made  abH>lute- 
Tliere  will  be  a  new  trial  without  co«t>.  a*  If  leave 
bad  been  reserved  wo  *hould  have  eiiterul  a  nonsoit. 
Ilult  obtiJatt. 
Attorney  for  the  pit.,  II.  Chrk. 
Attorney*  fur  Ihe  deft.,  Ijicit  and  trn/sra. 


COTJBT  OF  AI>HIBAX,IT. 

WedattdBg,  Apnl2(i,  ISCu. 

(Before  the  Right  lion.  Dr.  LiaiiiKuviiK.) 

Tna  An!(ie  Sherwhod. 

Stainen't  KOgn—AiHeHran  dul/an^Slrrling  /md 
mntiiry  jHigntnli. 
Whnt  in  , 


Ifilin; 


P"f 


III  be  amtrntd  ai  iiiltii^rd,  and  tkt  _,.,., „ 

paid  at  the  rale  of  *«.  -id.  ;«r  dollar. 

Hiert  it  KM  nOtinii  Hnl  then  imi  a  rprtijtr.  rare- 
Kant  in  trmieH't  artiiiet,  dnh  mad  ortr  and  e^iined 
lo  lie  rrnr,  that  fie  roffn  trntH  dot  lArmlil  lit  "pn^ 
uWt  IH  L'Hi'lal  Slairt  curremy  or  ib  equinilriil .-" 

IltM,  that  lie  roar!  woaU  mH  ea/oive  txtk  a  roadltimi 
iigaiutl  tie  teamen,  from  the  fart  of  ils  lie.inii  trmliary 
lo  egyilg  ami  jinlire,  imd  au  im}x.utio«  n/mn  »aei  a 
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refused  to  accept  the  same ;  that  at  tho  expiration 
of  the  eight  months  to  which  the  said  agreement 
was  limited,  the  pits,  claimed  their  discharge, 
although  the  master  was  perfectly  willing  to  have 
taken  them  back  to  a  northern  port  in  the  United 
States  of  America,  and  at  that  time  the  equivalent 
of  a  dollar  of  the  United  States  currency  at  the 
then  rate  of  exchange  did  not  exceed  the  sum  of 
2i.  IdL  of  British  money ;  that  the  deft,  had  brought 
iolo  court  the  sums  of  7L  10«.  lOcL  and  7/.  16s.  Id., 
being  the  sums  due  to  Drink  water  and  Beckett  respec- 
^Tely  for  balance  of  wages  according  to  the  terms 
of  ihe  said  agreement.  The  court  was  then  prayed 
to  pronounce  for  the  sums  tendered,  with  costs.  The 
reply  for  the  pits,  alleged,  that  if  it  appeared  in  the 
agreement  that  the  wages  should  be  payable  in 
United  States  currency  or  its  equivalent,  such  pro- 
riaion  was  fraudulently  inserted,  without  the  know- 
ledge of  either  of  them ;  that  by  custom,  seamen 
engaged  in  the  United  States  at  doUar  wages  were,  if 
paid  off  in  the  United  Kingdom,  paid  off  at  the  rate 
of  4s.  2d,  sterling  per  dollar,  and  such  custom  was 
binding  in  the  present  case ;  that  it  was  never 
intended  by  the  owners,  or  by  the  master  of  the  ship, 
that  the  final  port  of  discharge  of  the  ihip  should  bo 
a  northern  port  in  the  United  States,  but  it  was 
intended  by  them  that  the  ship  should  be  discharged' 
and  the  pits,  paid  off  in  the  United  Kingdom.  The 
rejoinder  for  the  deft.,  after  denying  the  statements 
In  the  reply,  concluded  the  pleadings.  Upon  this 
state  of  facts,  the  true  question  which  the  court  was 
c:alled  upon  to  investigate  and  decide  was,  what  was 
the  contract  made  between  the  parties  who  are 
suing  in  this  court  for  their  wages,  and  those  who  had 
the  authority  to  ship  them  ?  When  an  agreement  of 
this  description,  which  is  the  agreement  for  foreign- 
going  ships  selected  by  Board  of  Trade  with  refer- 
ence to  the  statute,  is  certified  by  the  vice-consul 
and  the  parties  whose  names  are  here  mentioned, 
it  is  jorima  facie  evidence  that  such  was  the  contract 
whicii  was  really  entered  into  between  the  parties ; 
and  if  it  stood  unquestioned  and  undisturbed  by 
the  evidence  in  the  case,  the  court  would  be  inclined 
to  give  such  construction  as  appeared  consistent 
with  equity  and  the  terms  of  that  agreement,  pre- 
suming that  when  it  was  signed  it  was  in  the  state 
it  is  now  in.  But  there  is  this  question,  which  is, 
whether  or  not  the  court  can  come  to  the  conclusion 
that  this  agreement  was,  in  all  respects,  precisely 
in  the  state  in  which  it  now  is  at  the  time  when  the 
pits,  signed  it,  or  when  they  are  alleged  to  have  been 
present  at  the  time.  In  considering  this  ques- 
tion, it  is  not  simply  to  take  the  word  of  the  chief 
mate,  who  swears  positively  that  he  did  not  see  these 
words  at  the  time,  though  he  read  the  paper  through, 
and  consequently  he  swears  in  substance  that  the 
words  did  not  exist,  but  must  have  been  inserted 
afterwards.  The  Court  would  be  exceedingly 
cautious  in  taking  thr.  evidence  of  a  person  of  this 
description,  gencnlly  speaking,  against  the  words 
to  be  found  in  a  written  instrument.  But  there 
remains  behind  another  consideration — what  is  the 
nature  of  the  stipulation,  and  how  far  it  is  consis- 
tent with  probability,  how  far  with  justice  and 
equity,  for  these  words  to  have  been  inserted  ? 
Now  let  us  sec  what  is  the  purpose  of  these  words, 
as  contended  for  by  the  owners  of  the  ship. 
It  is  that  the  mariners  who  entered  into  the  contract 
shoald  be  subjected  to  receive  payment  only  accord- 
ing to  the  currency  which  happened  to  exist  at  the 
time  in  the  United  States  at  any  one  period,  whether 
tlicy  might  happen  to  be  paid  off  cither  in  the 
United  States  or  elsewhere.  That  the  seamen  should 
Tolontarily  and  knowingly  have  entered  into  such 
an  agreement  is  open  to  great  doubt,  more  espe- 
cially as  it  has  been  proved  to  the  satisfaction  of  the 
court  that  the  universal  custom  was  that  they  should 
be  p^d,  not  after  the  rate  of  the  currency  value  of 


the  dollar,  but  after  the  rate  of  is.  2d.  \\ct  dollar ; 
that  it  has  also  been  proved  by  the  shipping  master, 
who  stated  that  he  had  been  concerned  in  no  less 
than  500  cases,  that  such  has  been  considered  the 
justice  and  equity  of  the  contract,  and  that,  even 
where  the  articles  have  been  in  the  shape  and  form 
in  which  these  stand,  there  has  been  payment 
after  the  rate  of  is.  2d.  In  addition  to  this, 
there  is  the  evidence  of  the  deputy-consul  of  the 
United  States  in  London,  who  says,  in  all  contractu 
of  seamen  of  this  description  4s.  2d.  was  the  ruto 
after  which  they  were  paid.  This  being  so,  the 
court  must  first  inquire  whether  this  is  not  a 
special  agreement  of  such  a  character  and  such  a 
kind  that  it  would  require,  in  onler  to  satisfy  the 
court  it  was  consistent  with  justice  and  equity,  that 
there  has  been  the  fullest  explanation  given  to  the 
seamen  (who  were  going  to  enter  into  the  con- 
tract) of  the  nature  of  the  contract,  of  the  loss 
they  would  be  subjected  to,  and  that  such  a 
contract  was  a  violation  of  the  universal  cus- 
tom with  respect  to  mariners  in  their  condi- 
tion. Now  it  is  highly  improbable  that  such  clause 
was  inserted  after  a  full  and  complete  and  entire 
explanation.  It  is  true  that  the  vice-consul  states 
he  explained  it ;  but  that  is  merely  the  usual  form 
and  usual  phrase  adopted  on  these  occasions,  though 
perhaps  the  court  is  not  altogether  satisfied  by  the 
mere  adoption  of  it ;  but  it  is  the  usual  form  and 
plirase  that  the  thing  said  to  be  done  was  substan- 
tially carried  into  execution.  That  the  court  is  not 
satisfied  oi;  and  unless  it  be  assumed  the  chief  mate 
was  guilty  of  perjury,  such  a  conclusion  could  not 
be  arrived  at.  The  result  is,  that  the  court  is  not 
compelleil  to  decide  the  question  whether  or  not  the 
words  were  there  at  the  time  the  articles  were 
signed,  but  it  bases  its  judgment  upon  the  fact 
that  it  is  not  satisfied  that  the  articles  as  con- 
tended for  are  consistent  with  justice  and  equity. 
It  is  the  principle  of  this  court,  and  there  are 
many  cases  which  show  how  rigidly  this  prin- 
ciple has  been  adhered  to,  that  the  mariner  shall 
not  be  subjected  to  any  hardship  of  this  kind, 
of  which  previously  he  yas  not  cognisant  and 
aware  of  tht  consequences.  Seamen  are  a  pecu- 
liar class  of  people,  who  according  to  the  doc- 
trine of  the  Admiralty  Court  are  entitled  to  protec- 
tion. Their  very  ignorance,  haste,  total  disregard 
of  forms,  and  their  being  totally  unaccustomed  to 
matters  of  this  description,  induce  the  court  to 
guard  them  against  their  own  want  of  care  and 
caution.  Now  the  court  is  not.  satisfied  that  these 
articles  were  sufficiently  explained  to  the  men,  and, 
even  supposing  that  they  were  so  explained,  there 
is  no  sufficient  reason  why  they  should  be  enforced 
against  them.  Such  a  condition  as  here  set  up  is 
in  direct  violation  of  a  clearly  established  custom, 
acknowledged  at  least,  as  tho  evidence  in  this  case 
proves,  in  two  Of  the  greatest  ports  in  England,  viz., 
London  and  Liverpool,  and,  for  any  evidence  to  the 
contrary,  generally  prevailing;  and  this  court, 
therefore,  willl  give  such  a  condition  no  countenance 
or  support,  but  will  pronounce  for  wages  after  the 
rate  of  is.  2d.  the  doUar  instead  of  2s.  Id. 

Friday,  April  28,  1SG5. 
(Before  the  Right  Hon.  Dr.  Lcshington.) 
The  Northumuerland  v.  The  AxnAi.iTsiA. 
Salvage — Service  hy  steamship. 

Where  salvage  services  are  rendeied  hif  steamships^  the 
amount  of  salvage  which  the  court  xvill  award  is  w*t 
necessarily  affected  by  the  fact  of  the  nervirrs  per- 
formed occupying  only  a  short  tiin^ ;  the  Court  n<\w 

Holding^  that  tcith  respect  lo  sUamsJuv^  \i  Vs»\>f\ve.v  v\m\\ 
ih€  service  should  occitpy  a  s\ioy\  %i>ac^  <>j  vvw>*  vXwxw 
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tne  IrHijth  uf  time,  it  utttd  to  ot'cuptf  from  the  delay 
which  arouc  to  eiiahU-  sailinff  ships  to  iiutke  the  man- 
tittrres  nfcviiSdiy  to pcrj'tum  the  srrvire. 

Brett  a!i(l  Chukaon  ai)|iouix'cl  fcff  the  Sf^rthumher- 


The   Qfievn's 
Anil'ilusia. 


:i(lt'<M'fttf    ami  Dr.    Prnne    for    tho 


Dr.   L!rsniNf:TON   cavo  juiljrmont   in    this   case, 
wliidi  wad  a  suit  iii>tituti-(I  Uy  the  screw  *<loaincr  Xor- 
t hii mhf rium i  iV^Ainni  tile  screw  sttMiiier   Awht/usia^  for 
Halvajre  servicees  reiidere<l  to  her  off  St.  Cioven'*  Head, 
on  the  coa.-*t  of  IVnihrokcshiro.    Froiii  the  evidence 
it  upix'ared  that  the  yorthnmiterhimU  wliilst  on  her 
way  from  Newj)ort  with  cojils  for  Liverpool,  being 
at   the  time  under  charter  to  make  Ave  voyages 
between  those  \yoTU  as  expoiJitiouf*ly  as  possible, 
stfter  encountering  heavy   weather,  during  which 
part  of   her  bulwarks  were  washed  away,  on    the 
morning  of    the  14th   Sept.,    the   weather  having 
become  clearer,  though  the  sea  was  8till  heavy,  fell 
in  with  the  Andalusia  (from  Cardiff,  with  coals  for 
Liverp(X)l)  in  a  state  of  distress,  and  with  a  signal  of 
distress  hoisted,  her  pumps  choked,  and  her  engine 
fires  extinguisheil,  and  having  8hipi>ed  a  great  deal  of 
water.     After  several  attempts  by  the  yorthumber- 
htnd  to  take  the   Auda/usia  in  tow.  during  one  of 
which    the  ship    came    into     collision,  and    upon 
another    occasion,   owing   to   the   Andtdusia  steer- 
ing heavily,  the  second  mate  had  a  narrow  escape  of 
iK'ing  drowned  (being  suspiMide<l  by  the  hawser,  to 
whicii  he  clung  until  some  of  the  crew  extricated 
liing,  the  yorthumUrhnd at  last  succei'ded  in  taking 
the  Andafusiu  in  tow,  and    ultimately  conducted  her 
to  Milford  Haven,  where  the  tow  roi)es  were  cast  off. 
The  valueof  the Xorthmnbe r hind,  her  cargo  ami  freight 
was  stated  at  8<»50/.,  and  that  of  the  Andalusia  at 
5750/.    A  tt^'uder  was  made  of  35(»/.  by  the  owners 
of  the  Andalusia^  which  the  owners  of  the  Northwn- 
W/«Mt/ refused  to  accept;  and  it  was  contended  for 
the  owners  of  the  Andatusia  that  350/.  was  a  suffi- 
cient sum  for  the  aid  their  ship  had  received,  the 
service  occupying  only  eight  hours.      Tlie    most 
imi)ortant  question  for  the  court   to  consider  was, 
what  was  the  degree  of  danger,  if  any,  to  which 
the  Andalumi  was  subject  at  the  time  when  the  as- 
sistance was  rendered  to  her  by  the  Xorthumber/and  f 
According  to  the  protest,  it  would  appear  that  at 
10.40  a.m.,  which  was  the  peritMl  when  the  assistance 
was  connnenced  to  l)c  rendered,  it  was  blowing  an  in- 
creasing gale.    In  the  pleadings  it  was  stated  that  the 
danger  was  not  very  severe,  or  not  very  likely  to  l>e 
destructive,  insomuch  as  the  crew  of  the  Andidusia 
might   have  drained  th:^  vessel  of  the   water   and 
lighted  the  fire-?,  and,  of  course,  i)roceedi'<l  again  to 
f»te«m  ;  but,  if  that   was   the  slate  of   things,  it  is 
singular  they  resortctl  to  tho   means   they  did   in 
order   to   obtain   salvage  assi-<tance,  viz.,  hoisted  a 
hignal  for  jussistance,  ind  representing,  as  they  did 
represent,  that  they  mu.st  be  taken  in  tow  in  order 
to  suve  them  from   risk  of  loss  of  life.    'Hie  Court 
was  of  opinion  that  the  Andiduiia  was  in  very  con- 
sidi.'ralde  danger.     In   the  evidence   it  was  stated 
that    the   Andalusia   was   ver}'  low   in   the  water, 
which  would  probably  be  one  <>f  the  reasons  why 
tlu'  danger  was  greater  than  otherwise  would  have 
t.jken  place.    The  Andulusia  did  not  appear  to  have 
made  any  particular  leak,  or  anything  of  that  kind, 
but  sci»ms  to  have  made  water  to  an  extent  which 
undoubtedly  created  danger,    because    she   was   a 
steam-veasol.  and  at  the  time  the  fires  were  extiu- 
gnished  and  the  water  came  in  it  was  clear  a  con- 
siderable amount  of  danger  was    likely  to  occur; 
and  it  was  also  clear  that  somehow  or  other,  though 
not  perhaps    by  a    Jcak,  the    vessel   was   making 
w/itir:   for  it  is  avt-rred   in  tho  protest,  that  "  o\\ 


water,  which  obliged  them  to  get  assistance  from 
shore  to  l)a1e  her  out,'*  so  that,  after  the  Aitdahmn 
had  been  brought  to  anchor  in  Milford  HsTen,  the 
was  in  that  condition  tliat  it  was  necessary  to  get 
assistance  from  the  shore  to  bale  the  water  oat  of 
her.  Taking  all  the  facts  and  circumstanoca  into 
consideration,  the  court  came  to  tho  concloiion 
tliat  the  Andtdiuia  was  in  considerable  danger,  anil 
that  looking  at  the  sUto  of  the  weather,  there  mnrt 
have  been  considerable  difBculty  in  towing  her  to 
Milford  Haven.  It  was  admitted  on  all  hands  that 
no  blame  was  to  be  attributed  to  the  aalTonfor 
want  of  skill  or  any  improper  conduct.  No  doubt 
the  representation  was  substantially  tme,  that  there 
was  considerable  diflSculty  in  getUng  tbehawier 
attached  ;  for,  first  an  attempt  was  made  with  one 
hawser,  and  then  with  two,  and  there  was  much 
difficulty  in  performing  the  service.  Boapecting 
the  duration  of  the  service,  it  was  short,  liid  did 
not  exceed  eight  hours;  but  that  is  a  question, 
where  steam- vessels  arc  cniplaycd,  which  the  court 
does  not  consider  operates  against  the  claim  for 
remuneration,  because  the  court  has  held  that  it  i« 
better  tlic  service  should  occupy  a  short  space  of 
time  than  the  length  of  time  it  used  to  occupy  froni 
the  delay  which  arose  to  make  the  manceavrc* 
requisite  to  [wif orm  the  service.  Aj  to  the  ques- 
tion of  detention,  the  NorthumberUmdj  it  is  admitted, 
was  not  detained  long.  Slie  went  to  LiTerpool,  but 
she  lost  her  turn.  Looking  at  all  the  circumstance!, 
the  Court  is  of  opinion  that  360/1  is  an  inadeqnsle 
ri'ward,  and  will  give  510/.,  allotting  to  the  owner* 
300/.,  because  it  was  their  vessel  that  performed  the 
siTvice,  and  that  she  was  compelled  to  deriate  from 
the  course  she  was  pursuing,  and  they  have  incurreil 
some  inconvenience,  and  probably  some  loss,  from 
the  detention  and  loss  of  time  which  has  been  men- 
tioned. The  Court  would  also  give  a  conrideraMe 
sum  to  the  master,  because  of  tho  responsibility  he 
undertook,  viz.,  100/.;  and  will  award  100/.  tu  the 
crew,  to  be  distributed  according  to  their  rating!. 


Tuesday,  A  fay  2,  18G5. 

(Before  the  Right  Hon.  Dr.  Lusaixoiox.) 

The  Splendid,   The  Thomas   Bailbt   akd  Tni 
Queen  of  the  East  r.  The  Martik  Lutheb. 

Sahaf/e  awards  as  to  dtrelicta^ 

Former  practice  of  the  court  to  allow  one-half  of  thp 
value  of  the  dartlici  prn/terty  in  saloage  aitnrdt  m 
onf/er  ohaeived,  the  present  practice  beiwffor  the  cwd 
to  be  guided  by  the  deyree  of  merit  of  ea^  partiofhr 
case  as  it  wises. 

Dr.  Ikane  and  K  C,  Clarkson  appeared  for  the 
salvors  ;  the  QnecH*s  Advocate  and  K.  Lushinyton  fur 
the  owners. 

Dr.  LusHiNRTON  gave  judgment  in  this  case,  of 
which   the  facts  as  adduced  in  evidence  were  as 
follow  :— On  the  9th  Nov.  1864,  about  nine  o'clock 
in  the  morning,  the  flshing-smack  Thomas  Baikff, 
whilst  engage<l  in  fishing  in  the  North  Sea  about 
120  miles  E.N.E.  of  the  Spurn,  the  wind  blovioi; 
E.N.E.  with   a  heavy  rolling   swell,  fell  in  wiih 
the   barque   Martin  Luther,  dismasted,   abandoDt'd 
by  her    crew,  waterlogged,  and    only  kept  fr»m 
sinking    by    being     timber-laden.       Part    of  hi>r 
mizen-mast  was   standing;  she    had    no  boats  vt 
ro^K's  on  board ;  her  jibboom  was  partly  chopped 
as    if    an    attempt    had    been    made   to   cut   it 
away ;    her  wheel   had    been    carried    away,  snJ 
she  was  otherwise  in  a  deplorable  condition.    The 
Thomas  liadey  then  began  to  tow  the  barque  for  the 
number,  and,  as  the  water  was  level  with  the  barque's 
deck  and  there  was  a  heavy  swell,  she  was  a  grest 
(\tsl^  mV^xv  \\\<&  «\(VQkfiV  Mui  her  trowl-war|i,  and  they 


sutwding  the   piiwpa    found    the    Tessel    n\a\t\u«  \  rcvanXvi  vcty  %\\iN»  \ft\iS5««*-  ^^  ^^  ^Xrwwwl  of  the 
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The  Ihdian  v.  The  Jessie. 


[Adm. 


same  day  the  fishing-sraackB  Splendid  and  Queen  of 
the  East  came  up,  and  an  arrangement  was  ma^ 
between  the  master  of  the  Thomas  Bailey  and  the 
masters  of  the  Splendid  and  Queen  of  the  East,  that 
thej  should  assist  in  the  salvage  to  get  the  barque 
into  port  as  soon  as  possible.  The  smacks  then 
commenced  towing  ahead  of  each  other,  the  Tliomas 
Bai/ey  being  next  the  barque,  and  a  man  from  each 
smacK  having  been  sent  on  board  her  to  assist  in 
her  management.  On  the  morning  of  the  10th  the' 
strain  upon  the  Thotnas  Bailey  and  her  hawser  being 
very  great,  the  Q^teen  of  the  East  was  cast  off  and 
her  trowl-warp  also  attached  to  the  barque,  and 
they  again  towed  ahead ;  but  that  did  not  succeed, 
for  the  wind  having  suddenly  dropped,  the  jibboom 
of  the  barque  passed  through  and  tore  the  mainsail 
of  the  Qfteen  of  tlte  East.  The  Splendid  End  Queen  of  the 
East  were  then  cast  ofF,  and  the  Thomas  Bailey  alone 
towed  the  barque  until  the  11  th,  when  the  Qftunoftht 
East  took  her  place  next  the  barque,  with  a  rope  from 
either  bow.  The  Splendid  was  placed  ahead  of  her, 
and  the  Thomas  Bailey  ahead  of  the  Spkndid,  They 
so  towed  the  vessel  till  about  4  a.m.  of  the  13th, 
when  the  wind  blew  so  strong  from  the  S.S.£.  that 
the  tow-rope  of  the  Queen  of  the  East  broke,  and  the 
three  smacks  parted  from  the  barque  and  she  was  in 
danger  of  getting  ashore.  The  Splendid,  however, 
got  hold  of  her  again  and  towed  her  for  an  hour  and 
a  half  alone,  whereby  her  bridles,  valued  at  6/.,  were 
M)  damaged  that  they  were  condemned.  The  Thomas 
Bculey  and  Splendid  then  continued  to  tow  her,  and 
the  Queen  of  the  East  was  sent  to  Grimsby  for  a 
steam-tug,  and  having  returned  with  a  tug  an  agree- 
ment was  made  with  that  vessel  to  assist  the  barque 
into  Grimsby  for  30/.,  and  the  tug  and  the  smacks 
Splendid  and  Thomas  Bailey  then  towed  ahead,  the 
Queen  of  the  East  lying  by.  Meanwhile  the  owner 
of  the  Splendid  and  Queen  of  the  East,  residing  at 
Hull,  engaged  the  tugs  Superb,  Lady  Londesborouah 
and  Sir  William  Scott  to  proceed  from  Hull  to  the 
assistance  of  the  barque  under  certain  agreements. 
Two  of  the  tugs  took  hold  of  the  barque,  together 
with  the  tug  before  mentioned ;  the  smacks  were 
cast  off  and  the  barque  was  safely  towed  into 
(vrimsby  dock  about  5  p.m.  on  that  day,  and  on  the 
following  day  (Monday)  the  barque  was  hauled  into 
the  middle  of  the  dock  and  placed  in  diarge  of  the 
receiver  of  wreck.  For  these  services  the  fishing- 
smacks  now  prayed  to  be  compensated,  as  also  for 
the  loss  and  damage  arising  from  the  performance  of 
the  services.  The  claims  of  the  tugs  had  been  pre- 
viously settled.  The  Mmtin  Luther  was  a  derelict, 
and  it  was  the  habit  of  the  court  in  former  days  to 
^ve  a  moiety,  but  of  late  it  has  given  a  reward  pro- 
portionate to  the  service  rendered.  The  Court  con- 
sidered the  service  rendered  in  the  present  case  was  a 
most  meritorious  one,  lasting  a  great  length  of  time, 
and  depriving  the  smackstnen  of  their  occupation  of 
lishing;  and  the  Court  would,  therefore,  give  the 
sum  of  GOO/.,  directing  it  to  be  distributed  accord- 
ing to  the  tonnage  and  number  of  the  crew  on  board 
the  smacks,  giving  the  Thomas  Bailey  7  per  cent,  in 
addition  to  the  others,  and  allowing  costs. . 


Thursday,  May  4,  18C5. 

(B«ifore  the  Right  Hon.  Dr.  Lusiiikgtow.) 

TuE  Indian  v.  The  Jessie. 

Collision — FotU  berth, 

A  clipper-built  s/tip  has  no  right  to  place  herself  in  such 
a  berth  as  would  make  it  inevitable  that  she  must  take 
the  ground  on  an  ebb  tide,  to  the  probable  risk  of  other 
vessels  moored  in  the  vicinity. 

A  clipper-built  ship  not  being  able  to  get  up  to  her  dis- 
charginp  bertA  ai  a  uAarf,  owing  to  the  number  of 


ships  before  her,  moored  herself  in  an  anchorage  ground 
outside,  in  a  berth  where  there  was  not  sufficient  draught 
of  water  for  her  to  lie  afloat  at  low  tide,  in  conse- 
quence of  whic/i  she  listed  over  on  a  vessel  anchored 
aJongsicle : 

Held,  that  the  clipper  ship  so  mooring  herself  was  answer- 
able in  damages  for  the  injuries  sustained  by  the  vessel 
anchored  alongside  of  her  and  berthed  previously  to  the 
time  of  the  clipper  sliip  taking  up  her  moorings  where 
she  did, 

Brett  and  Dr.  Pritchard  appeared  for  the  Indian ; 
Dr.  Deane  and  E,  C,  Clarkson  for  the  Jessie. 

Dr.  LusHiNOTON  gave  judgment  in  this  case,  which 
was  an  action  brought  by  the  barge  Indian  against 
the  schooner  Jessie,  to  recover  for  loss  arising 
from  a  collision  between  them  in  Battlebridge  tier 
(which  is  on  the  south  side  of  the  river  Thames, 
below  London-bridge),  about  nine  p.m.  on  the  25th 
Nov.  1863.  It  was  agreed  that  the  wind  was  from 
the  westward  and  the  weather  fine.  The  case  for 
the  Indian  set  forth  that  she  was  laden  with  about 
thirty  tons  of  stone,  but  had  an  ample  free  board, 
and  that  while  so  laden  she  was  properly  moored  at 
the  Pickle  Herring  upper  tier,  her  starboard  side 
being  alongside  a  vessel  called  the  Wool  Packet,  anil 
shortly  afterwards  the  Jessie  arrived  at  the  tier,  and 
was  broug;^ht  up  and  moored  alongside  the  ][K)rt  side 
of  the  barge ;  that  the  Jessie  at  such  time  drew  about 
thirteen  feet  of  water ;  that  it  was  high  water  at  the 
tier  about  two  p.m.  of  the  day  in  question,  and 
at  low  water  there  was  about  eight  feet  of 
water  only  at  the  inner  side  of  the  tier 
where  the  Jessie  was  moored  ;  that  as  the  tide  ebbed 
the  Jessie  listed  over  upon  the  barge,  and  in  conse- 
quence thereof  the  barge  sank  and  the  Jessie  subse- 
quently settled  down  upon  and  utterly  destroyed 
her.  The  defence  of  the  Jessie  represented  that  on 
her  arrival  in  London  with  a  cargo  of  figs  from 
Smyrna,  she  proceeded  to  Fresh-wharf,  which  is  on 
the  north  side  of  the  river  Thames,  to  discharge  her 
cargo ;  that  it  being  found  impossible  for  her  to  do 
so,  owing  to  the  number  of  vessels  there,  she  went 
to  Battlebridge  tier,  where  she  was  moored  in  tho  ' 
usual  manner  with  her  head  down  the  river,  and  in 
the  second  berth  from  the  shore ;  that  at  such  tiuio 
another  schooner,  called  the  Charlotte,  was  moored 
in  the  same  tier,  inside  and  on  the  starboard  side 
of  the  Jessie,  and  in  the  first  berth  from  the  shore  ; 
that  at  the  time  when  the  Jessie  was  so  moored  it 
was  about  high  wat^r ;  that  in  the  fourth  berth  in 
the  tier  from  the  shore  the  Wool  Packet  was  moored, 
and  the  Indian  was,  contrary  to  the  rules  and  bye- 
laws  duly  made  and  promulgated  by  the  Conserva- 
tors of  the  Uiver  Thames,  and  then  lawfully  in  force, 
fastened  alongside  the  Wool  Piwket  and  between  the 
Wool  Packet  and  the  Jessie,  and  receiving  broken 
granite  from  the  Wool  Packet ;  that  the  Indian  being 
loaded  on  the  port  side  only,  iher  gunwale  on  that 
side  was  close  to  the  water,  wh  1st  her  starboard  side 
was  considerably  elevated  and  rested  against  tho 
Wool  Packet ;  that  after  the  Jessie  had  been  moored 
a  further  quantity  of  stone  was  discharged  from  the 
Wool  Packet  into  the  Indian,  and  placed  on  her  star- 
board side,  but  no  proper  precautions  were  taken, 
whilst  the  ebb  tide  made,  to  keep  the  Wool  Pac/cet  off 
from  the  Indian,  and  enable  the  latter  to  right  her- 
self ;  that  the  Indian  remained  in  this  position  Twith 
no  person  on  board  her)  between  the  Wool  Packet 
and  the  Jessie,  and  although  she  could  and  ought 
to  have  been  taken  out  from  between  the  Wool 
Packet  and  Jessie  (her  lading  having  been  completed) 
at  slack  water,  she  was  suffered  to  remain  Ixjtwecn 

4hem,  and  when  the  flood  tide  made  it  flowed  into 
the  Indian,  and  although^  whew  t\v\.%  ^*a  <iJkaj(iHs^£c<^ 
by  those  on  \iOwi\.  X\v^  Jessie^  >\\?i.^  ^tv\  ^'asi  >^^  v^'^- 

^  sons  on  YioatOL  \\i^  Wool  Packel  vsa.^'K».Nw«^^  N»  ^"^ 
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her  out  fniiii  livtwccn  tho  two  tcmc]«,  they  were 
unable  tn  do,  and  at  about !)  p-m.  the  fuliiin  eiink 
uiiilor  tlie  quarter  of  llio  DW  IWtrl.  Tlie  re.il 
ijiiestiou  for  the  consideratiun  of  tlic  court  was.  ulim 
WHS  the  itnniediatc  cauac  of  the  barque  smliin:^? 
WHS  it  occasinucil  by  the  Jeitlt  or  aonic  other  caiidL'? 
Oiieuf  thcwitncsgeaan  behalf  of  the  .fruit,  whi'n  hv 
was  prcMcil,  rtnWd  that  even  if  the  Jmie  had  Iviii 
out  of  the  way  this  bar);u  might  have  lunk  iu  ctiTi^c- 
qucncc  of  her  cargo  Iwhifcaoeiitircly  out  of  the  level. 
Acconling  to  the  evidence  o(  the  Imlinit,  pain*  hm! 
b™n  taken  to  briuft  her  more  to  the  level,  and 
the;  continued  *t  work  Ulcr  than  luoal  to  i.'fr>i.'t 
tliM  end.  The  evidence  for  the  Jtait  ia,  tliat  the 
Indiait  wai  80  much  out  of  the  level  Ihiil 
that  really  wai  tho  occasion  of  her  tinkiitt!. 
Probably,  and  in  the  opinion  of  the  court  tlii: 
fact  is,  it  is  not  that  she  was  exactly,  on  thi; 
level,  but  that  she  waa  not  ao  much  out  if  tlii' 
level  aa  stated  by  the  other  parties.  The  nieiiiuiTi 
probably  waa  the  fact,  and  it  \%  aaJd  that  nothui^: 
iml  that  or  the  Wool  IWh-t  could  have  cauaci]  her 
to  sink.  It  is  stated  in  the  petition  that  the  Jtsfk 
drew  thirteen  fact  of  wati.T,  and  it  is  not  contra- 
ilictcd  in  the  answer.  The  male  of  Ihe  Jtuit  ktatcs 
it  was  about  twelve  fi-et  ahc  drew,  ami  I  tliink  thv 
extreme  depth  of  tlie  water  elated  by  any  of  ilie 
witncMes  at  low  water  at  tlie  place  whero  ahe  w;ia 
Is  eleven  feet,  one  foot  less  than  was  suAcient  Uu 
her  to  float  according  to  the  estimate  of  the  mate. 
The  defence  of  tho  Jt»»ie  is,  that  "after  the  ./rKior 
had  been  moored,  a  further  quantity  of  stone  wim 
discharged  from  the  WaJ  Packtt  into  t^a  Imti.iii, 
and  placed  on  her  atarboard  aide,  but  no  proper  pre- 
cautions were  taken  whilst  the  ebb  tide  mailo  lo 
ki'cp  the  WoolParlxtoB  from  the //iifinn,  and  oivubU' 
the  latter  to  right  herself;  that  the  Indian  lemnliufl 
in  this  position,  with  no  person  on  board  her.  \k- 
twocn  the  Wool  Packtt  and  tho  Jasie,  Bfler 
ahc  could  and  ought  to  have  been  taken  out  fmni 
between  the  IIW  Pacitl  and  Jaiit,  her  loaJiiiK 
having  been  completed  at  slack  water."  How,  if  it 
be  true  that  the  loading  was  completed  at  slack  water, 
and  if  it  could  be  shown  it  was  the  duty  of  thasa  on 
hiinrd  the  Indi'm  her  to  remove  her  from  tho  posit  ion 
she  was  in  then,  between  the  Jet*U  and  the  ]Vo<il 
I'lirl-el,  that  might  have  been  an  excellent  dcfcnec; 
but  that  seems  to  fail  aitogetlier,  for  nothing  can  bo 
clearer  from  the  evidence  than  that  the  lading  was 
not  completed,  for  she  had  only  thirty  tona  of 
granite,  and  was  capable  of  carrying  forty-five  tona ; 
therefore  that  defence  must  be  put  out  of  consider- 
ation, and  the  defence  argued  here  must  bo  rcvcrlcil 
til.  it  is  said  that  the  JeaU  was  perfectly  justilieil 
in  taking  up  her  position  where  she  did ;  but  if  sho 
did  lake  up  her  position  there,  knowingly  or  un- 
knowingly, was  it  not  her  duty  to  take  care  t\m\. 
she  did  not  do  damage  tn  a  vessel  which  had  prece- 
dence of  her,  and  was  lying  there  to  take  up  car^u. 
It  did  not  appear  that  anyUiing  whatever  was  doni; 
on  board  the  Jftair.  for  the  purpose  of  taking  pri'- 
rautions  against  Ihe  danger  that  might  poF^ilily 
nriac  from  her  taking  the  ground.  It  seems  tkar 
.*rom  the  evidence  ahc  did  t5te  the  ground  upon  ini> 
occasions,  both  on  that  night  and  the  next  morning: 
and  if  she  did  take  the  ground,  Ihen  the  qniistiun 
is  whether  that  was  not  the  necessary  cause,  or  tlii' 
moving  cause,  of  the  destruction  of  the  Indiim.  A-i 
to  tho  bye-laws,  there  is  a  apcciSc  penalty  of  .'i/. ; 
and  if  the  barge  fell  within  the  2!lth  bye-law.  iinil 
tl>at  penalty  was  incurred,  it  does  not  neceawirily 
follow  that  she  must  be  conaidered  as  a  wronp-Jui.r 
in  this  collision.  It  does  not  appear  that  thci^'  "  ilh 
anything  in  the  conduct  of  those  on  board  the  bsrh'i.' 
fur  which  blame  can  be  imputed  to  thein.  I'bei' 
began  to  load  in  the  nxaal  and  accustomed  ino in, tr, 
Srjie  on  one  aide,  then  turned  round  and  loadcl  on 
t  tlio  otter,  far  the  purpose  of  putting  tho  cargo  n; 
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conveniently  as  they  could  do  to  keep  tho  barge  oa 
the  level,  and  saving  the  trouble  of  patting  the  cargo 
all  on  board  at  once,  as  there  mi^t  be  misebief,  trA, 
Independently  of  that,  there  might  be  trauUe  it 
levelling  it ;  and  therefore  they  Bttempled  to  do  It, 
lis  far  as  they  could,  in  a  convenient  manner.  !>« 
two  questions,  therefore,  which  the  court  Ribadtltd 
to  the  Elder  Brethren  wero,  first,  wbetbertbe  Jtme 
was  not  the  cause  of  the  lou  of  the  /w&n;  and, 
!iceondly,  whether  she  was  not  to  blame  for  lochliaiF 
Having  conferreil  with  the  Elder  Brethren  (repr- 
sented  on  this  occasion  by  Captain  Bax  and  (^t<**''> 
Nesbiit),  the  Court  staled  that  those  genUemes 
were  of  opinion  that  the  JtaU  was  solely  to  blaoM, 
i<hc  being  too  sharp  a  vessel  and  drawing  ton  mncb 
water  to  take  up  such  a  position  for  tin  ebb  tide. 


HABITIKE  LAW  &BPOBTS. 

NORTHERN  CIRCUIT,  LIVERPOOL. 

Tuttdaf,  April  10, 18C5. 

(Before  Mellor,  J.  and  Jury. J 


(/urine  iiuairaim — Inifitrfect  ditfomrt  of  bmn/arU. 
— I'oliri/  of  marine  itunraaet  baatd  M  auiipliDt 
thai  all  miiltritd  ficlM  kaoiBi,  lo  lia  omuer  in  rapKl 
tB  All  lAi]/  lire  duclotd  at  ikt  lime  of  iiuMnuce. 

SiAieaaeiitli/  lo  an  aji/dicalioit  to  unda-icriltn  le  iun 
a  lii/i  oil  her  rogaije  from  a  port  in  Irtlaad  lo  ll' 
port  of  .Viusnu,  and  prtvioutbf  to  ibt  termi  of  itm- 
--    •  -J  aijreedoH,  Ihe  oa»er  of  the  Mp  reniiW 


ilion  that  I 


n/oriiialioH  ihil  the  tliip  had  put  ii 

port    lo   repair,  and  tilt  oumer  omitted  to  adsiti  ik 

VHdermittri  of  Ihe  tame  i 

Held,  that  lie  ounwr  of  Iht  ikip  waa  Imad  lo  om- 

iHHii:rate  lo  Ihe  utulerarrilert  all  maltrud  J'acU  twin 

fu  Ihe  OKMtr  at   the  lime  of  I'uKnnm,  and  ihiitg  ^ 

firmireiui   of    die  grgotialioni    tedcmn    him  md  li* 

umiricrilerii  I    that  tie    wilAhobtia^    of  Hot/irO 

drpriced  the   aadenetiten  of  a  fair   rmtorliail]  ^ 

mlgiHif  of  ike  condition  of  tie  Aip,  and  of  fliiw'- 

IH^  the  riaki  run  hg  them  in  intarinp ,-  and  dial  ^ 

non-diitlutnre  of  each  faflt,  nwa  where  litre  ma  * 

fraudalent  conmduienl,  voided  the  polici/. 

This  waa  an  action  brought  to  recover  th»  nm 

of  147ut  upon  a  policy  of  insurance  on  the  aleilS' 

ship  Ited  .fnclr.1,  on  her  voyage  from  Quceoitovs. 

Ireland,   to  Naasau,  and  Tanipico  in  Mexico.    Tbe 

insurance   company  pleaded    that    they  had  be^ 

induced  to  issue  the  policy  on  the  fraudulent  repre- 

Kntations  of  the  pits,  and  the  parlies  interested  in 

the  risk,  and  the  fraudulent  and  inipro]ier  cawwl- 

iiient  of  certain  material  information  known  to  il" 

pits,  and  the  parties   interested,  but  nnknawsto 

the  company,  and  which  ought  to  have   been  mD- 

municalcd  to  them. 

The  pleadings  having  been   formally  opened  ij 
Q/iiitn  on  the  part  of  the  plta^ 

Kdifardjamft,  Q.C.  stateil  the  ease  for  the  ded* 

asfollowB. — The  shipinquestionhad  been  built  in  the 
year  18*2,  but  had  changed  her  names  on  variom 
occasions,  having,  sinco  the-American  war  com' 
menccd,  been  engaged  in  running  the  blocksi]'' 
She  left  Liverpool  in  May  1862  with  a  ca^o  i'^ 
Nassau ;  but,  in  consequence  of  considerable  danuiE' 
sustained  at  sea  in  the  early  part  of  her  Tavage,sW 
put  into  the  port  of  Cork,  from  whence  she  sailed  in 
Ihe  latter  end  of  July.  It  was  a  well-known  fAtt 
that  for  voyages  such  as  that  on  which  the  Jt" 
I  JacLfl-w&a^nnMia.Vvi.,  Wi  "SMiinand  Hexins  tM 
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UziELLi  V.  Thb  Cqmmsbcial  Union  Insurakcb  Compamt. 


[Adm. 


January  following  was  the  most  dangerous ;  so  much 
to  that  it  was  often  stipulated  in  policies  of  marine 
insurance  that  the  ship  insured  should  not  sail 
during  that  period.  The  Red  Jacket  belonged  to  a 
Mr.  I>ronke,  who  was  the  real  pit  in  the  case,  Mr. 
Uzielli  being  merely  a  nominal  pit.  The  ship 
having  sailed  from  Cork  in  Julv,  Mr.  Dronke  wrote 
from  Liverpool  to  Messrs.  Uzielli  and  Co.,  of  Lon- 
don, to  insure  the  ship  from  Qucenstown  in  ballast, 
the  ship  having  discharged  her  cargo  in  the  port  of 
Cork  and  sailed  thence  for  Nassau  in  ballast.  Mr. 
Uzielli,  on  receiving  this  information  from  Mr. 
Dronke,  called  in  the  beginning  of  August  at  the 
office  of  the  Commercial  Union  Insurance  Company, 
•where  he  saw  the  underwriter  of  that^company,  who 
referred  to  Lloyd's  List,  and  finding  no  ship  of  the 
name  of  the  fUd  Jacket  inserted  there,  required  to 
have  further  information,  and  remarked  on  the 
lateness  of  the  season  for  such  a  voyage.  Mr. 
Uzielli  upon  this  wrote  to  Mr.  Dronke  on  the  5th 
Aug.  for  the  required  information,  and  on  the 
following  day  Mr.  Dronke  wrote  back  to  the  effect 
that  the  Red  Jacket  had  been  built  in  1842  ;  that  her 
tonnage  was  159  tons;  that  she  was  a  paddle 
steamer  of  100  (nominal)  horse  power,  in  thorough 
repair  and  in  splendid  condition.  The  premium 
which  Mr.  Dronke  had  empowered  Mr.  Uzielli 
to  pay  was  five  guineas ;  but  on  the  7th 
Aug.,  when  Mr.  Uzielli  called  on  the  defts. 
and  showed  the  letter  he  had  then  just  re- 
ceived, the  defts.*  underwriter  stated  that,  consider- 
ing the  lateness  of  the  season,  the  age  of  the 
steamer,  and  the  risk  that  would  have  to  be  run, 
the  sum  named  was  not  enough,  and  should,  in  fact^ 
be  doubled.  Mr.  Uzielli,  upon  this,  wrote  and  in- 
formed Mr.  Dronke  of  the  increased  premium 
required,  and  that  gentleman  wrote  back  declining  to 
give  ten  guineas,  but  authorising  Mr.  Uzielli  to  offer 
six.  In  this  letter  Mr.  Dronke  again  sti.tcd  that 
the  ship  was  in  first-rate  order;  urged  that  the 
season  was  still  a  favourable  one;  and  asserted 
that  he  expected  that  the  ship  would  arrive  at 
Nassau  ( r  Tampico  before  the  end  of  the  month, 
or  not  much  later.  Some  further  correspond- 
ence then  took  place,  Mr.  Dronke  offering  seven 
guineas;  but  eventually  agreeing  to  give  eight 
l^ineas,  at  which  premium  the  insurance  was 
ffffected.  It  now  appeared  that  on  the  Cth  Aug. 
Mr.  Dronke  had  received  a  telegram  from  the 
captain  of  the  Red  JacX-et,  stating  that  the  ship  had 
put  into  Ferrol,  in  Spain,  in  consequence  of  having 
broken  her  crank,  and  that  he  expected  the  repairs 
irould  be  completed  in  a  few  weeks.  This  circum- 
stance Mr.  Dronke  never  communicated  to  the  undcr- 
irriters,  though  it  would  be  shown  that  it  would 
have  had  a  material  effect  on  their  mind  in  regard  to 
the  terms  of  insurance.  With  regard  to  policies  of 
insurance  there  was  no  law  more  clearly  laid  down 
than  this ;  viz.,  that  if  from  any  cause  whatever, 
whether  from  ignorance,  mistake,  or  fraud,  any 
material  information  which  it  was  within  the  power 
of  the  owner  to  give,  and  which  the  underwriters 
were  entitled  to,  was  withheld,  the  underwriters  were 
not  bound  by  the  insurance ;  and  for  the  simple 
reason,  that  the  underwriters  expected,  and  were 
entitled,  to  have  all  material  information  in  order 
that  they  might  consider,  first,  whether  they  would 
take  the  risk ;  and  secondly  ;  if  they  did  take  it, 
upon  what  terms  they  would  do  so.  And  if  any- 
thing material  be  withheld,  even  though  it  be  through 
ignorance  on  the  part  of  the  owner,  the  under- 
writers were  not  bound  bv  the  contract.  Now  it 
appeared  that  the  Reil  Jacket,  whilst  on  her  voyage, 
in  the  month  of  October,  struck  upon  a  sunken  reef 
and  became  a  total  loss.  It  then  turned  out  that 
•he  had  sailed  from  Liverpool  under  the  name  of  the 
Dundroon  Castley  and  bad  followed  the  usual  practice 
ctf  blodude  mnnen  in  changing  her  name  with  the 


view  of  escaping  detection  and  capture.  After  sail- 
ing from  Queenstown  she  put  into  the  port  of 
Corunna,  in  Spain,  to  coal ;  and  then  into  the  port 
of  Ferrol,  in  consequence  of  having  broken  the 
crank  of  her  engine;  and  was,  in  point  of  fact, 
detained  there  for  six  weeks,  so  that  she  resumed 
her  voyage  at  the  •very  worst  part  of  the  season. 
The  telegram,  therefore,  which  Mr.  Dronke  had 
received  on  the  Cth  Aug.  ^the  very  day  he  had 
written  to  Mr.  Uzielli  stating  he  expected  she 
would  arrive  at  Nassau  by  the  end  of  the  month), 
announcing  the  fact  that  the  ship  had  put  into 
Ferrol  with  a  broken  crank,  was  a  very  material 
piece  of  information  for  the  underwriters ;  and 
Mr.  Dronke  by  withholding  this  information  had 
rendered  the  contract  of  insurance  null  and  void. 
Mr.  Dronke  might,  and  would,  say  that  he  did  not 
think  it  was  material ;  but  Mr.  Dronke's  opinion  or 
belief  in  this  respect  would  not  affect  the  real 
question  for  the  jury,  which  was,  whether  the  in- 
formation was  actually  material  for  the  underwriters 
to  be  put  into  possession  of. 

Mr.  Saunders,  the  underwriter  to  the  defts.,  stated 
that  the  information  with  regard  to  the  breaking  of 
the  crank  and  the  consequent  putting  into  Ferrol 
was  most  material;  and  that,  in  fact,  if  he  had 
known  it,  he  would  not  have  advised  the  insurance 
of  the  ship  by  his  office.  Other  underwriters  gave 
opinions  to  the  same  effect,  and  in  support  of  Mr. 
Saunders'  views, 

Capt.  Hepburn,  who  had  sailed  from  Liverpool  in 
command  of  the  Red  Jacket,  stated  that  the  regis- 
tered name  of  that  ship  was  the  Lhmdroon  Castle,  and 
that  the  name  of  Sea  King  was  painted  on  her 
paddle-box,  although  she  had  sailed  from  Liverpool 
under  the  name  of  the  Red  Jacket,  After  leaving 
Liverpool  in  May  she  sprang  a  leak,  and  put  back 
to  Holyhead.  She  was  there  repaired,  and  some 
fifteen  or  twenty  tons  of  her  cargo  being  taken  out 
she  sailed  from  Holyhead,  but,  in  consequence  of 
bad  weather,  put  into  Cork,  She  remained  at  Cork 
for  two  or  three  days,  and  again  sailed ;  but  was 
obliged  to  put  into  Crookhaven,  where  she  remiuned 
for  three  or  four  days  until  the  weather  permitted 
her  continuing  her  voyage.  On  resuming  her  voyage 
the  weather  ag^n  became  very  bad,  the  sea  break- 
ing over  the  ship,  the  cargo  becoming  wet,  and  com- 
bustion taking  place  amongst  it,  so  that  the  ship 
was  compelled  to  put  back  to  Cork.  At  this  period 
he  (Capt.  Hepburn)  ceased  to  have  command  of  the 
ship. 

Mellish,  Q.C.on  behalf  of  the  jilt.,  oontendal,  in  the 
interest  of  the  owners  of  the  ship,  that  the  breakage 
of  the  crank,  and  the  delay  which  such  a  casualty 
entailed,  had  nothing  to  do  with  the  subsequent  loss 
of  the  ship,  inasmuch  as  she  was  wrecked  in  calm 
weather  in  consequence  of  accidentally  having 
struck  on  a  sunken  reef,  which  was  not  laid  down 
in  any  chart.  He  called  Mr.  Dronke  'as  a  witness 
for  the  pit.,  who  stated  that  he  did  not  think  that 
the  information  in  the  telegram  was  at  all  material 
to  be  communicated  to  the  underwriters. 

Mellor,  J.  left  the  question  to  the  jury  as  to 
whether  the  telegram  of  the  Cth  Aug.  and  tlie  in 
formation  therein  contained  were  material  to  bo 
communicated  to  the  underwriters,  who  were  about 
to  insure  the  ship,  so  that  they  might  have  an 
opportunity  of  calculating  for  themselves  the  risks 
which  the  ship  would  run  ?    A  contract  of  insur- 
ance   was  one    which  required    the    utmost  good 
faith.    lie  did  not  say  that  there  had  not  been 
good  faith  in  the  case ;  but,  even  if  Mr.  Dronke 
himself    believed    bona  fide  that   this  information 
was  of  no  \Ti\\yoTl&iie^  W  'vba  t^qX.  >Jaa  Vs»%  \3»>a.w^\Kk 
comraumcate  \t,  *m  ox^ct   \>mX  >3wi  >wvetf£wev\Kt^ 
might  becna\Acd\»eatok\%\.^X\i^TtfJ«.SXisw\.N^^ 
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would  run.  In  ciilculsliiiR  the  risk  inrurrcil,  tin; 
un<lerwritcr»  twik  into  cuiMideration  all  the  circuui- 
Ptnncci  allpnilaiit  on  tlio  viiyayc.  The  por«un 
insuring  WHS  not  iKiund  to  mention  to  tliu  under- 
wrilcn  tho»D  general  niutten  which  tho  latter 
iniijht  bo  prcBumeil  to  know  themsi'lvei ;  but,  if  tlic 
.  owner  of  the  ship  (or  the  purion  jpsuring  on  his  bc- 
liidf)  hail  an;  sp^ial  knowledge  with  regard  to  the 
Ntnte  of  fhc  sliip  at  the  time  of  the  insurance,  he 
wiu  boun<l  to  coiumunicslc  it.  The  real  qiicatiun 
for  the  jury  was,  whether  the  information  containeil 
in  the  telegram  of  the  0th  Aug.  wua  material  ur 

.  Sfeltith,  Q.  C.  and  Qaain  appeared  fur  the  pit. 


The  jury  found  their  verdict  for  tho  defU.  on  the 
liniund  tliat  aueh  information  whs  material  and 
ought  to  hare  been  cominunioatcd  to  tho  andcr- 
writers;  the  jury  at  the  aamc  time  expresaing  a 
unaDiniiiuB  opinion  that  there  was  no  fraudulent 
intention  on  the  part  of  Mr.  Dronke  in  withhulding 
aueh  iiifonnation,  and  that  he  did  so  under  the  Ini- 
|ire«ion  that  it  was  not  material  ai  affecting  the 


DfULtN,  Thm-tdLiy,  April  27,  1865. 
(Before  Kellt,  J.) 

TBB  ROBALiao,  OF   LiVESrOOL,  ASD   Caroo. 

.'■iilKaye  itrviea — DffifUary  of  talvagt  leiuUr — Ship 
nBmiag  vp  jchtn  alt  ibaya-  over,  bat  with  lAt  iRfmd'un 
(0  ouint,  though  not  tntilled  to  la/vage,  entilkd  locaiti. 

A  ship,  ilrtvti)  /nan  her  onchon,  tcai  drifting  on  Aort. 
Tat  imater  ichI  vp  enngnt  for  foiutance.  Tieo 
whaling  boala  ireni  to  tie  ihip't  tusittnaer  aad  managtd 
la  teep  her  off"  the  than  bj)  mtam  oficatpt,  imtHmore 
p^irieiit  aid  aam  tip,  wien  the  thip  rot  got  into  deep 
iFuter  and  iimortd  in  tafetyi 

/Mil,  iAat  the  itrvire  of  tht  tchakrt  mu  highli/  ncn'* 
loriout,  and  that  theg  lotre  entitled  to  material  talvage 
reward,  vjmjh  the  princijiU  laid  down  4y  tht  Prtvy 
Vaunril  in  the  case  of  the  Atlas,  "  that  whert  a 
tileage  isjiaalli/  tffa-tfd,  ihoat  icAo  eontributnd  to  that 
remit  are  rntit/ed  to  a  thart  in  the  reward,  atthotigh 
the  part  theg  looi,  etnmiing  hi/  itself,  icould  not  in  fact 


I>r.  ToddanA  Dr.  roirasfn/ (with  Mr.  Riduirdsoa 
a*  I'roctor)  aiipcared  for  the  petitioners. 

I)r.  Ebiiigtou  and  Dr.  Bo^d  (with  tha  Queen't 
I'i^toi)  for  the  delts. 

Kelt.y,  J.,  in  delivering  judgment,  said : — The 
faels  as  iirove<l  in  tliis  case  are  as  follows ;  The 
lurque  lanailind.  4oG  tons,  with  seventeen  faanits, 
from  ilavana  for  Quccnatown,  with  a  cargo  of 
sugar,  when  off  the  south  coast  of  Ireland,  having 
encountered  stormy  easterly  winds,  had  on  Satur- 
day the  21st  Jan.  last  borne  up  for  Crookhaven. 
a  harbour  usually  resorted  to  by  home  ward -bouod 
ships  as  s  safe  refuge  under  luch  circumstaoccs,  and 
had  there  come  to  anchor  oppoeite<the  Coastguard- 
station  on  the  north  shore.  On  the  following 
Saturday,  preiiaring  to  get  ready  for  sea,  her  port- 
nnchnr  liad  been  hove  up,  but  the  wind  increasing 
from  the  southward  towards  the  evening,  it  was 
ogain  let  go,  but  according  to  the  evidence  of  the 
eoaatguard,  with  about  ten  fathom  of  cable,  the 
starboard  anchor  being  hove  lo  twenty-five  fathoms, 
aaJ  BO  ahe  was  trimmed  lo  iiy  for  the  night.  On 
that  evening  tbo  weather,  which  had  been  boUte- 
JViu  Bad  tqaaliy,   blew  a  grale  from   S.S.W.,  being 


right  on  shore,  and  uontinued  so  during  lite  whula 
of  the  night  and  following  morning  of  tinnday,  tin: 
sea  running  with  violence  outside  the  hmrboar,  and, 
at  its  entrance  breaking  along  the  coait  and  even 
within  the  tkarbour,  the  gale  causing  •  very  heavy 
roll  of  the  sea.  About  four  o'clock  that  moimng 
the  chief  mats  reported  to  the  maater  that  be 
thought  the  barque  was  getting  too  near  the  thote. 
This  apprehension  soon  became  b  certainty,  the 
coastguard  on  board  soon  after  percraviiig  that  the 
ship  was  dragging  her  anchor  and  drifting  gradually 
towurds  llic  rocks  on  the  north  shore  of  t^  harbour. 
These  rocks,  as  described  by  the  witnesses,  were  slaty, 
jagged  and  broken  rocks,  with  upright  pieces  in>- 
jeeting  from  them,  and  of  such  a  nature  thM  the 
priniest  built  ship  in  such  a  gate  and  so  heavy  a  sea 
as  then  prevailed  must  incvit^Lbiy  have  broken  up 
shortly  after  striking  upon  them.  Now  the  value 
of  the  ship  and  cargo,  then  graduall;  drifting 
towards  these  rocks,  it  admitted  to  be  670IU, 
and  the  evidence  of  one  of  the  coastguards  ia,  that 
when  he  boarded  the  ship  at  that  time  he  sounded 
and  found  but  twelve  feet  of  water  astern  ;  that 
the  ship  drew  twelve  feet,  and  that  he  conse- 
ijuently  concluded  that  she  was  about  touching. 
The  master's  evidence  is  that  tho  ship  was  then  but 
twenty  fatlioms  from  the  shore.  The  master,  at 
last  alive  to  the  threatening  danger,  at  the  Srtt 
break  of  day  run  u[)  the  ensign  for  assistance  from 
the  shore.  Tlie  crew  of  the  Lord  CUhIok  and  (Ik 
American  Union,  two  whale  boats,  and  the  prominent 
salvors  in  the  cause,  conjecturing  Uiat  some  casualty 
might  have  occurred  during  the  gale,  had  been,  as 
it  appears,  on  the  beach  before  daybreak,  and  at 
once  pcreeiving  that  the  barque  had  been  drifUng 
from  where  she  hod  lain  the  night  before,  launched 
tliuir  boats  and  proccotled  towards  her.  The  crew 
of  the  ^lincricuii  6'niua  reached  her  firat,  and  put 
their  best  hands  on  board,  but  findinfi,  according  lo 
(heir  affidavit,  that  she  was  within  thirty-  or  forty 
feet  of  the  rocks,  and  her  anchors,  as  they  were 
down,  perfectly  useless  for  the  pur|tose  of  hearing 
her  from  her  [leriloue  position,  they  determined  lo 
request  the  ayistancc  of  a  steam-tug  then  in  the 
harbour,  leaving  it  to  their  consort  boat,  the  LurJ 
Clinton,  then  coming  u)i,  to  render  help  until  their 
return.  The  steam-tug,  it  appears,  refused  to 
comply  with  tho  request  for  assistance,  but  thew 
men,  undeterred  by  the  refuaal,  at  once  pulled  on 
shore,  and  landing  one  of  themselves,  scot  him  to  the 
house  of  the  agent  of  the  tteam'tug  to  give  informa- 
tion of  the  imminent  danger,  of  the  barque,  aud  to 
request  tlmt  the  steam-tug  might  be  ordered  to  go  tu 
her  assistance.  Fulling  tu  obtain  acuinpfiancefruoi 
the  agent  of  the  steam  tag,  tlury  jiulled  Iwek  to  the 
barque,  the  master  of  which  had  during  their 
absence  desjmtehed  the  coasttnaurd  tu  both  steain- 
tug  and  agent  for  the  tug's  assistance,  hut  with  Do 
better  success.  It  hariiig,  tlietefure,  beeumu  neceit- 
eary  to  adopt  other  measures  to  save  the  barque,  at 
the  suggestion  and  with  the  aid  of  the  crews  of  the 
two  whole  boats,  two  warps  were  got  out  from  the 
barque,  and  being  carried  (one  coiled  up  iu  each  of 
the  boats)  across  the  harbour  to  the  south  or  weaker 
shore,  one  end  of  the  heavier  warp  was  mode  fast 
round  a  solid  perpendicular  rock,  and  some  hand* 
being  left  to  watch  it,  the  boats  tlien  returned,  and 
half-way  back  they  joined  tbo  other  end  of  tliat  warp 
to  an  end  of  tho  second  one,  so  as  that  tlie  twostretcli- 
ing  across  the  harbour  should  reach  tho  barque  in 
their  united  length.  The  end  of  the  warps  thus 
joined  they  placed  round  the  capstan  of  the  barque. 
Two  other  warps  were  then  procured  and  bent  in  a 
similar  way  along  the  entire  warps,  so  as  to  doaltle 
their  power  of  resistance  to  the  stream.  T'heca^atan 
aud  windlass  then  being  manned  liy  tho  united  crew 
ot  \)0(.\i  vrXiaV  \)oW.»,  aiaiittd  in  this  by  the  barqoe's 
\  ccew,  ttitj  \ioiiii»iV\ie'«M\!»,»»4  'fliJi^uBsie  wai 
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gut  about  thirty  fathuma  from  the  north  shore  and 
o»cr  her  anchon,  which  were  then  hove  up,  and  by 
iJiiit  of  the  continuinit  strain  was  settling  iDore  over 
into  the  dt-cp  water  toward  the  south  shore,  when 
the  Tocit  to  which  tlie  shore  end  of  the  hawsers  had 
been  made  faat  gave  way,  ehooting  out  nf  its  bed, 
And  the  hawsers  became  useless  fur  their  purpose. 
The  anchors  were  at  once  let  go,  but  the  barque 
again  began  to  drive.  It  was  now  ten  o'clock  ;  the 
ensign  was  again  run  up  for  assistance,  and  not  in 
vain  on  this  ovcasiun,  as  in  about  half  an  hour 
before  the  rock  gave  way,  and  whilst  the  barque  was 
Btill  gaining  t^rpund  towards  the  south  shore,  the 
third  boat  claiming  as  a  salvor,  and  called  the 
AiVrfe  ,1/efEor,  with  her  ownc^r  Mr.  Nottc-r,  had 
tUTivcd  ;  and  he  at  once,  secinj;  the  necessity  of  the 
steam-lug's  assislanee  at  so  critical  a  juncture,  went 
ill  his  boat  to  ber,  and,  having  got  the  agent  on 
board,  at  tost,  by  his  inSuencc  with  that  official,  got 
the  steam -tug  under  weigh  to  give  the  barque  her 
lonp  witlihcid  assistance.  A  line  being  got  from  the 
starboard  biiw  of  the  barque  and  taken  by  the  Lillle 
JHeleor  to  the  tug,  was  bent  upon  her  hawser,  which 
was  then  forwanltd  to  the  barque  and  made  fast, 
the  weight  of  it  having  been  carried  by  the  Link 
Metfur.  The  barquff,  thus  at  last  taken  in  tow  by  the 
BtKam-tug,  was,  in  less  than  one  hour,  anchored  in 
I>erfect  safety.  Immediately  before  the  towing  by  the 
Htcam-tug  began,  the  fourth  boat  (the  Ko/e)  claiming 
til  be  a  salvor  came  up  and  jnit  fire  liands  on  lioard 
tho  barque.  Five  hands  of^  the  Lilth  Mrifor  were 
ftlso  there,  two  being  on  board  the  st«am-tug,  which 

eas  short-handed.  It  is  (o  be  olraerved  that,  as  the 
ise  of  these  four  boata  is  alone  before  this  court, 
the  court  is  not  called  upon  to  pronounce 
any  opinion  on  the  conduct  or  service  of  the  steam- 
tug,  whose  case  is  before  another  tribunal,  ijtill,  as 
it  cannot  but  be  observed  thut  the  salvage  of  this 
vessel  and  her  cargo  was  finally  cffecteil  by  that 
steam-tug,  it  is  right  to  stnle  that  no  difficulty  is 
cast  upon  the  court,  either  by  the  defts.  themselves, 
or  by  the  law  as  It  stands  declared  in  the  recent 
casv  of  the  Alhu,  referred  to  in  the  arguments  of 
both  Hides,  in  dealing  with  tlic  petitioners  before  the 
court  as  actual  salvors.  The  proposition  of  the 
law  laid  down  in  tliat  case— -a  case  in  appeal,  too, 
before  the  Judicial  Committee  of  the  I'rivy  Council, 
■was,  "that,  where  a  (mirage  is  Hnaliy  effected, 
thiiae  who  contributed  to  that  result  are  entitled  to  a 
aliare  in  the  reward,  although  the  part  tliuy  took, 
Btnndiag  by  itself,  would  not,  in  fact,  have  produced 
it."  Out  the  main  fact  of  the  present  case  is  a 
stronger  one  than  that  of  the  Atlnn,  as  in  the  httter 
vase  the  first  schooner  was  a  stranger,  and  acting 
without  the  authority  or  acquiescence  of  the  earlier 
salvors ;  but,  in  the  cose  before  the  court,  the  final 
salvor,  the  stenii)-tug,  was  solicited  and  invited,  and 
at  last  p.-occcded  to  give  the  iieccsdary  aid  through 
the  influence  of  the  earlier  salvors,  and  some  hands 
wore  even  lent  to  make  up  a  su  Licicnt  compleneat 
for  the  steam-tug,  Tliis  distinction  is  so  substantial 
that  it  influences  the  mind  of  the  court  to  mingle 
the  acta  of  the  earlier  and  the  final  salvors  to  a  cer- 
tain extent,  and  at  all  events  to  consider  such  in- 
vitatiou  or  influence  as  an  additionil  ingnxlient  in 
the  merits  of  those  earlier  salvors  who  employed  it. 
There  is  no  reason,  arising  from  the  evidence  of  the 
defts.,  to  preclude  the  court  from  these  conclusions, 
that  of  the  second  mate  being  merely  hearsay,  and 
that  of  the  master  passing  by  the  circumstanecs 
most  loosely,  almost  evasively.  For  the  service, 
admittedly  rendered  to  the  defts,  by  the  Lerd 
Uinlon  and  the  Airurlcna  Union,  a  tender  of  001.  to 
each  biKit  has  been  mndu.  The  defts.  deuy  alto- 
gether the  services  of  the  Link  Melear  and  the  Kiile. 
Itut,when  the  court  considers  the  services  of  the  two 
former — their  promptitude,  always  to  be  considered 
ao  imiNirtaat  ingredient  in  determuiiiig  «  nlvage 


award— their  ready  resources,  their  skilful  manage- 
ment, their  exposure  to  some  hazard,  and  the 
great  value  of  the  barque  aud  her  cargo,  which 
they  saved,  at  all  events,  froui  certain  destruction 
at  the  time,  when  being  so  close  on  the  rocks ; 
and  that  in  twelve  feet  of  water  they  warfied  her 
off  more  than  thirty  fathoms ;  and  then  the  exer-  . 
tiona  made  by  on^of  them,  the  Amtrican  Union,  va 
the  morning,  to  procure  the  ^d  of  the  steoin-tug  — 
the  court  cannot  consider  these  tenders  as  sufficient. 
Still,  tlie  court  is  fully  aware  that  the  time  occupied 
was  short,  and  still  more,  that  the  whalers  were  not 
the  final  salvors.  Under  all  views  of  the  case,  tho 
court  will  award  to  each  of  the  whale  boata  the 
sum  of  30/.,  in  addition  to  the  51)/.  tendered,  and 
10/,  citrato  ihe  American  Union  for  her  efforts  to 
procure  the  aid  of  the  steam-tug.  To  the  IJUk 
Maeor  the  court  will  award  the  sum  of  GO/.,  30^  of 
which  is  to  be  paid  to  Mr,  Hotter,  personally,  for 
his  special  services.  To  the  Kate  the  court  can 
award  nothing,  inasmuch  as  sho  arrived  when  all 
danger  was  over  ;  still,  the  circunistonce  of  her 
hands  going  on  board  and  pulling  a  chance-rope, 
although  it  constitutes  no  aalvage  service— the 
crew  <rf  the  barque  and  the  three  other  boats  beinn 
quit*  sufHcient  for  all  the  ship's  purpose — yet,  it 
shows  that  ber  intention  was  to  render  useful 
service  if  she  could,  and  the  court  will  so  far 
recognise  the  meritoriousness  of  such  intention  as 
to  give  the  Katt  her  costs.  The  Lonl  Clinton,  the 
AiBtrican  Union,a.aA  the  Link  MeleormnH  also  have 
their  costs. 
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Stiip—CoUiaion—Damagt — Subteqaent     ntgUgtna     of 

injured  thip — Aiaoani  ofdamaget. 
Tht  F.  gunboat  at  midaiykt  ran  into  the  W.  reael 
making  a  holt  in  her  stitm  siijetl  alxire  icaler  line, 
vhertupoa  the  nualer  of  Oit  W.  stood  in  foe  land. 
The  coiutgaai  d  about  (u-D  houn  afteripanli  ciaited 
the  IK  OB  her  reaching  land,  and  told  the  mmter  of 
her  jioiilion,  and  that  tie  vessel  could  he  got  off, 
gioing  good  reamns  for  their  advlct.  The  matter 
refaifd  repeated  offers  of  the  same  kind,  and  die 
vessel  broke  up  next  marnitig  : 
Held  (renerting  the  order  of  the  Coari  of  Adiniraltg), 
thai  there  being  strong  prounila  for  belieaing  that  if 
the  matter  of  the  W.  had  accepted  the  offers  of 
assistance  ihe^  umdd  haee  beat  successful,  the  F.  uias 
responsible  onb/  for  the  damage  directig  occasioned  ly 
the  collision,  and  notfor-uHial  hiqi/iened  ajier  the 
ftfasal  of  assistamx  by  the  matter  of  the  W. 
This  was  an  appeal  from  on  order  of  the  Uigh 
Court  of  Admiralty. 

On  the  night  of  the  30th  Nov.  IBfil,  Her  Majesty's 
gunboat  Flying  Fish  ran  into  the  Dutch  vessel 
Willem  Eduard,  and  in  consequence  ot  the  damage 
the  Willem  Eduard  ran  ashore  about  five  miles  west 
of  Rye  Harbour,  where  she  broke  up  soon  afterwards. 
The  value  of  the  ship  in  its  original  state  was 
10,'JIO/.  Us.  Si  and  the  wreck  sold  for  2C23/.  lUs.id. 
The  Willem  Eduard  sued  the  Flgitg  Fi.<h  in  tho 
Admiralty  Court,  and  the  defts.  set  up  a  case  that 
the  master  of  the  Willem  Kduxrd  nilEht  have  ij^ut «« 
his  vease\  it  \\e  haA  acce-p^ieA  V\»  «a«ft\».w» 'i'^«vA 
to  him  by  li»  «w»V%iiai4  wstNvat,  wA  < 
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that  a  great  part  of  the  daniai^  was  due  nut  to  the 
injury  cau9e<l  by  the  Ftgina  Fish,  but  to  the  maater*8 
subsequent  negligence  and  want  of  skill. 

The  judge  of  the  Admiralty  Court  made  the 
following  observations  as  to  the  bearing  of  the  law 
on  the  facts  of  the  case. 

Dr.  LusiiiNOTOK. — ^This  case  comes  before  the  court 
upon  an  objection  to  the  report  of  the  registrar  and 
merchants.  The  objection  is  preferred  on  behalf  of 
the  owners  of  the  Wiliem  Eduardy  a  Dutch  vessel, 
who  had  prosecuted  to  a  successful  issue  a  cause  of 
damage  against  the  Flj/intj  Fiffk.  The  damage  in 
question  having  occurred  almost  immediately  after 
the  collision,  the  presumption  of  law  is  that  it  arose 
from  the  collision  itself,  and  upon  the  pits,  making 
out  asufficient/friMa/octecase,  the  onus  of  disproving 
it  would  fall  on  the  ueft^.,  who  are  in  the  eye  of  the 
law  wrong-doers.  The  defts.,  however,  allege,  and  the 
registrar  and  merchants  have  found,  that  a  very  large 
part  of  the  damage  was  not  to  be  attributed  to  the 
collision,  but  was  solely  occasioned  by  the  master's 
refusal  to  accept  assistance.  To  substantiate  this 
defence,  it  must  be  shown  not  only  that  the  master 
did  refuse  assistance  as  a  matter  of  fact,  but  that 
such  refusal  arose  from  gross  want  of  nautical 
knowledge  or  craasd  wj/figeMtia,  It  must  be  shown, 
not  only  that  the  acceptance  of  the  particular  offer  of 
assistance,  which  in  this  case  was  laying  out  an 
anchor  and  chain,  was  probably  the  best  mode  of  pro- 
ceeding, but  that  there  was  no  reasonable  ground  for 
doubt  as  to  what  ought  to  have  been  done.  The  master 
had  a  discretion,  and  to  impose  blame  in  a  matter  of 
such  discretion  the  court  must  be  convinced  that 
the  course  pursued  by  him  was  so  manifestly  wrong 
that  no  person  in  his  position  could  have  adopted 
such  course,  save  from  culpable  ignorance  or  gross 
negligence.  Before  addressing  myself  to  the  i>ar- 
ticular  circumstances  of  the  case,  it  is  proper  to  state 
that  I  must  consider  all  the  evidence  which  has  been 
produced,  both  that  before  the  registrar  and  mer- 
chants, and  also  that  which  has  been  subsequently 
produced  before  the  court  itself.  I  am  well  aware 
that  much  ma^  be  said  as  to  the  inconvenience  of 
producing  evidence  after  the  report,  but  that 
practice  was  sanctioned  by  Lord  Stowell  after  con- 
sideration :  it  has  always  prevailed  in  this  court, 
and  certainly  I  cannot  depart  from  it  in  any 
particular  instance  ;  at  the  same  time  I  may  add, 
that  were  it  necessary  to  discuss  the  question  there 
arc  strong  reasons  for  the  practice,  as  well  as  strong 
reasons  against  it.  The  collision  occurred  a  few  miles 
off  Hastings;  the  vessel  was  run  on  shore  thrceorfcur 
miles  to  the  west  of  Rye,  Nov.  30th,  18G1.  The  next 
day  the  ship  went  to  pieces,  but  a  portion  of  the 
wreck  and  cargo  were  recovered  and  landed.  The 
value  of  the  ship  and  cargo,  as  claimed,  was 
10,910^  lis.  8f£.,  and  the  net  proceeds  of  the  sale  of 
the  wreck  and  cargo  amounted  to  the  sum  of 
2023/.  134  2d.,  leaving  a  clear  loss  of  8280/.  ISs.  Gd. 
The  registrar  and  merchants,  in  their  report,  have 
disallowed  the  whole  of  this  sum  8280/.  ISs.  Gd.; 
and  they  have  allowed  a  sum  of  610/.  (upon  the 
principle  that  the  ship  might  have  been  saved),  as 
the  probable  cost  of  the  repairs,  and  the  expenses  of 
discharging  and  reloading  the  cargo,  demurrage  and 
port  charges ;  and  they  have  also  allowed  a  sum  of 
500/.,  which  the  registrar  supposed  might  have 
become  due  by  way  of  salvage,  if  proper  assistance 
had  been  accepted.  Now,  what  is  the  result  of  that 
evidence  ?  The  witnesses  are,  the  harbour-master, 
who  must  have  been  thoroughly  conversant  with  the 
locality;  the  master  of  the  tugs  usually  lying  in 
the  port  of  Rye,  and,  of  course,  occupied  along  this 
part  of  the  coa^tt ;  and  an  experienced  shipbuilder, 
and  I  think  that  no  possible  imputation  of  corrupt 
Jtitetuiotif  or  desire  to  rnisJcad,  can  be  imputed  to 
them.    Their  evideuco  most  strongly  expresses  Ihu 
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exceeding  danger  in  their  opinion  of  the  ezperimimt 
proposed  by  the  coastguard,  and  as  I  think  that 
that  danger  arose  more  particularly  from  the  stale 
of  the  legality,  I  deem  them  to  be  most  worthy  cf 
belief.  They  say  that  the  ship,  if  held  hy  the 
anchor,  would  have  been  beaten  on  the  hard  sand 
and  her  bottom  would  have  been  broken  oat,  and 
then  they  say  that  the  experiment  suggested  bj  the 
coastguard  would  have  ended  In  the  destmctioQ  of 
the  ship  and  cargo.  With  this  evidence  before  me 
is  it  possible  for  me  to  come  to  the  oondosioo  that 
he  master  was  guilty  of  gross  nautical  ignoranee, 
or  of  gross  negligence  ?  It  nuy  well  be  that  men  of 
nautioil  knowledge  might  reasonably  saj  that  the 
measures  suggested  by  the  coastguard  were  ilt  to 
be  adopted.  But  such  oj^inion  would  not  decide  the 
question  at  issue,  for  it  is  not,  I  must  repeat, 
whether  the  measures  proposed  were  right,  bat 
whether  they  were  so  clearly  right  that  the  master 
was  guilty  of  gross  ignorance  or  negligence  ia 
refusing  to  allow  them  to  bo  carried  into  executioo. 
I  am  of  opinion  that,  as  against  a  wrong-doer,  which, 
in  legal  estimation,  the  Ffying  Fitk  must  be  taken 
to  have  been  in  this  case,  it  cannot  be  maintained 
that  there  was  no  reasonable  doubt  as  to  the  course  to 
be  pursued.  The  master  entertained  exactly  that 
opinion  which  the  harbour-master  himself  enter- 
tained, and  which  the  master  of  the  tug^  has 
expressed  in  buch  strong  language,  and  if  this  be 
so  the  claim  of  the  owners  to  be  indemnified  cannot 
be  prejudiced  by  the  judgment  of  the  master  in 
circumstances  of  such  great  difficulty.  I  must  there- 
fore send  back  the  report  to  the  registrar  to  allow 
the  amount  which  shall  be  found  to  be  fairly  due* 
for  the  loss  sustained  by  the  owners ;  but  as  the 
case  on  the  part  of  the  owners,  I  know  not  whj, 
was  left  derelict  before  the  registrar  and  merchanti, 
and  as  the  report  of  the  registrar  and  merchsott 
might  be  well  founded  upon  the  evidence  before 
them,  I  shall,  with  regard  to  costs,  make  this  decree: 
that  the  pits,  shall  pay  all  the  costs  of  the  refe^ 
ence,  and  that  there  shall  be  no  costs  of  the  present 
appejEil. 

The  deft,  (the  fVyin^  Fish)  thereupon  appealed  to 
Her  Majesty  in  Council. 

The  Qneeti^s  Advocate  (Philliraore),  Dr.  Twiss,  Q.C. 
and  Fhinn,  Q.C.  for  the  app. 

Dr.  Deane,  Q.C.  and  Bretty  Q.C.  for  the  resp. 

Lord  CuELMHFORD. — lu  this  appeal  no  question 
has  been  raised  as  to  the  app.'s  liability  for  damages 
arising  from  the  collision^  which  was  the  subject 
of  the  action,  but  he  objects  to  the  decree  of  tbe 
judge  of  the  Court  of  Admiralty  so  far  as  it  renders 
him  liable  to  a  portion  of  the  damages  which  ^ 
contended  was  the  result,  not  of  the  collision  itself 
but  of  the  absence  of  nautical  skill  on  the  part  ol 
the  captain  of  the  resp.'8  vessel  in  making  no  effort 
to  rescue  her  from  the  peril  in  which  she  was  placed 
by  the  immediate  consequence  of  the  collision,  sod 
of  his  want  of  prudence  and  judgment  in  refusing 
assistance  which  was  offered  to  him,  and  which 
if  it  had  been  accepted  would  probably  have  pie- 
vented  all  the  damage  which  afterwards  ensued. 
The  collision  happen^  about  twenty  minutes  past 
nine  p.m.,  30th  Nov.  1801,  in  the  English  Channel* 
off  Hastings,  by  Her  Majesty's  gunboat  Fljfin^  fu^ 
of  which  the  app.  was  commander,  running  with  her 
stem  and  port  bow  into  the  port  quarter  of  the 
resps.'  vessel  the    Wiliem  Edtuvrd,     It  is  admitted 
that  the  blame  of  this  collision  must  be  attributed 
solely  to  the  app.    Tbe  effect  of  the  blow  received 
by  the   WilUm  Fduard  was  that  a  hole  was  made  in 
Uer  sU'ttv  a\)out  five  or  six  feet  above  the  water  hue, 
and  tW  «V.(^^iu\v^  %<(2»x  >««&  ^SoaXi^saL    The  master 
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believiDg  that  the  vessel  was  making  water,  and 
was  in  danger  of  sinking,  rigged  a  temporary  steer- 
ing apparatus,  and  stood  in  for  the  land,  which  he 
reached  at  about  midnight  of  the  same  day,  and 
ran  her  ashore  three  miles  from  Kye  Harbour. 
The  tide  was  then  about  half -ebb.  The  night  was 
dark,  the  wind  being  \V.S.W.,  and  the  weather  cloudy 
and  squally.  The  coastguard,  who  were  on  duty 
at  a  station  near  Kye,  being  desirous  of  rendering 
assistance,  and  the  surf  on  the  beach  being  heavy, 
carried  their  boat  and  launched  it  abreast  of  the 
vessel,  and  got  aboard  of  her  about  two  o'clock  in 
the  morning.  Attersoll,  the  chief  boatman,  in 
the  presence  of  Tremble,  a  commissioned  boatman 
of  the  coastguard,  told  the  captain  of  the  VVillem 
Kduard,  that  he  was  three  miles  from  Kye  Harbour, 
that  where  his  vessel  was  lying  was  sand  and  no 
rocks,  and  that  if  he  would  give  him  charge  of  her 
he  had  no  doubt  that  he  could  get  her  safe  into  Kye 
Harbour.  But  the  captain  refused  this  offer,  stating 
^^  It  would  be  of  no  use  trying."  Attersoll  then  asked 
to^  be  allowed  to  get  out  an  anchor,  but  the  captain 
said  '*  No."  He  then  inquired  what  he  intended  to  do ; 
the  captain  replied,  '*It  is  no  use,  the  wind  will  be 
from  the  south-west,  and  the  ship  will  go  to  pieces." 
Attersoll,  after  waiting  some  time  longer  to  see  if 
the  captain  would  allow  him  to  do  his  best  to  get 
the  vessel  into  a  place  of  safety,  at  about  three  o'clock 
got  over  the  side  of  the  vessel,  and  walked  ashore, 
the  tide  having  ebbed  and  left  her  high  and  dry. 
After  Attersoll  quitted  the  vessel,  Tremble,  who 
stayed  behind,  pointed  out  to  the  captain  that  the 
wind  was  two  points  o£f  the  land,  and  that 
they  could  get  the  vessel  off,  she  being  three 
miles  to  windward  of  the  harbour  but  he  still 
refused  to  let  them  try.  Attersoll  returned 
to  the  vessel  at  four  o'clock,  when  he  and 
Tremble  procured  a  light  and  walked  round 
:he  vessel,  which  was  still  dry,  and  all  the 
laniage  they  could  discover  was  on  her  stem 
&nd  quarter  about  five  or  six  feet  above  the  water 
ine,  and  they  asked  the  captain  to  give  them  some 
^nvas  and  nails  for  the  purpose  of  nailing  the 
canvas  over  the  damaged  part,  which  he  refused  to 
lo.  When  Attersoll  got  on  board  again,  he  asked 
:he  captain  what  he  intended  doing,  and  he  answered, 
'  The  vessel  will  go  to  pieces."  And  upon  Tremble 
proposing  to  get  her  port  anchor  out,  he  replied, 
i.ngrily,  "No  anchor — no  good."  At  five  o'clock 
the  tide  began  to  flow,  when  Mr.  Groom,  the  receiver 
jf  wreck  for  the  port  of  Kye,  and  Mr.  Buck,  the 
chief  officer  of  the  coastguard  station,  went  along- 
side the  vessel,  and  repeatedly  urged  the  captain  to 
accept  the  services  of  the  coastguard  men,  but  he 
still  refused  all  offers  of  assistance.  At  five  o'clock 
the  captain  and  the  crew  left  the  vessel,  the  men 
carrying  their  clothes  and  chests  with  them,  and  the 
captain  taking  away  his  chronometer.  As  the  tide 
rose  the  vessel  floated,  and  a  little  before  seven 
o'clock,  the  port  wing  of  the  foresail  and  gaff  of  the 
fore  trysail  not  being  properly  bailed  up,  the  wind 
caught  these  sails,  and  carried  the  vessel  on  to  the 
beach.  As  she  was  driving  in  to  the  beach  the 
mainmast  went  overboard.  At  seven  o'clock,  after 
the  vessel  was  on  the  beach,  there  having  been  no 
one  on  board  from  five  to  seven  o'clock,  and  nothing 
liaving  been  done  during  that  time,  the  captain  said 
the  coastguard  might  try  their  best,  and  he  gave 
zharge  of  the  vessel  to  them ;  but  it  was  then  too 
late  for  any  effectual  services  to  be  rendered.  When 
the  vessel  was  seen  about  half  past  nine,  she  was 
lying  broadside  on  to  land,  full  of  water,  and  the 
lea  breaking  over  her.  She  afterwards  went  to 
[>ieces  on  the  beach,  and  the  greater  part  of  her 
zargo  was  destroyed.  The  total  value  of  the  ship 
utd  cargo  was  10,!)  10/.  11«.  8(/.  The  net  proceeds  of 
the  sale  of  the  wreck  and  cargo  was  2G23/.  13jf.  2c/. 
Upon  the  hearing  ol  the  cdusCf  the  ieurocd  judge, 


assisted  by  two  of  the  Elder  Brethren  of  the  Trinity- 
house,  pronounced  for  the  damage  sued  for,  and 
referred  the  question  of  amount  to  the  registrar, 
assisted  by  merchants,  to  report  upon.  The  resps., 
before  the  registrar  and  merchants,  claimed  compen- 
sation for  a  total  loss,  amounting  to  8286/1  18s.  6</., 
after  giving  credit  for  the  net  proceeds  of  the  sale 
of  the  wreck  and  of  the  cargo  recovered.  The  apps. 
denied  their  liability  for  the  damage  consequent 
upon  the  refusal  of  the  master  to  accept  the  services 
of  the  coastguard.  No  affidavits  were  used  by  the 
resps.,  nor  were  any  witnesses  produced  by  them 
before  the  registrar  and  merchants,  but  they  relied 
entirely  upon  the  written  evidence  filed  in  the  cause. 
On  the  part  of  the  app.  six  witnesses  were  examined, 
all  of  whom  had  been  present  when  the  services  of 
the  coastguard  were  tendered  and  refused,  and  they 
were  cross-examined  on  behalf  of  the  resps.  The 
registrar  reported  that  he  was  of  opinion,  for  the 
reasons  which  he  set  forth  in  an  exhibit  to  his  report, 
that  there  was  due  to  the  rcspp.  in  respect  of  the 
damage  proceeded  for  the  sum  of  IIIO/.,  together 
with  interest  thereon  at  4  per  cent.  The  reasons 
for  this  opinion  were  stated  to  be  that  the  master 
showed  a  g^reat  want  of  ordinary  nautical  skill  in 
not  taking  any  measures  to  save  the  vessel  before 
the  tide  rose,  and  gross  neglect  of  duty  in  not  ac- 
cepting the  services  of  the  coastguard  men ;  that, 
therefore,  the  damages  to  which,  in  the  opinion  of 
the  registrar  and  merchants,  the  resps.  were  entitled 
were,  first,  the  cost  of  the  repairs  to  the  vessel  at  the 
port  to  which  she  might  have  been  taken,  including 
the  discharge  and  reloading  of  the  cargo,  and  the 
demurrage  and  port  charges,  which  they  estimated 
at  the  sum  of  610/. ;  and,  secondly,  a  reasonable  sum 
for  the  services  of  the  coastguard,  and  of  the  steam- 
tug  in  rescuing  her  from  the  shore,  and  taking  her 
to  a  port  of  safety ;  and  as  the  whole  value  of  the 
ship  and  cargo  was  estimated  by  the  owners  at 
10,910/.,  they  thought  that  500/L  would  have  been 
a  proper  remuneration  to  the  salvors  for  their 
services.  This  report  was  objected  to  on  the  part  of 
the  resps.,  and  they  filed  a  petiUonpraying  the  judge 
to  refer  it  back  to  the  registrar  for  amendment,  and 
the  app.  filed  an  answer  praying  the  judge  to  confirm 
the  report  At  the  hearing  of  this  petition  the 
resps.  proposed  to  produce  witnesses  who  had  not 
been  examined  before  the  registrar  and  merchants. 
This  was  objected  to  on  the  part  of  the  app.,  but  the 
learned  judge  overruled  the  objection,  and  five  new 
witnesses  were  produced  by  the  resps.  One  witness 
who  had  been  examined  before  the  registrar  and 
merchants  was  produced  and  examined  by  the  app. 
The  judge,  by  onler,  referred  back  the  report  to  the 
registrar,  assisted  by  merchants,,  for  amendment, 
condemned  the  resps.  in  the  costs  incurred  at  the 
reference  before  the  registrar  and  merchants,  but 
made  no  order  as  to  the  costs  incurred  by  the 
objection  to  the  report.  The  learned  judge  was  of 
opinion  **that  the  app.  had  not  substantiated  his 
allegation,  that  a  large  part  of  the  damage  was  not 
to  be  attributed  to  the  collision  but  was  solely  occa- 
sioned by  the  master's  refusal  to  accept  assistance. 
That  to  establish  that  defence,  it  ought  to  have  been 
shown  not  only  that  the  master  did  refuse  assistance 
as  a  matter  of  fact,  but  that  such  refusal  arose  from 
gross  want  of  nautical  knowledge  or  crassa  negligtnluu 
That  the  true  issue  in  the  case  was  not  whether  the 
assistance  of  the  coastguard  or  others,  and  the 
laying  out  of  the  anchor,  might  have  been  suc- 
cessful, but  it  was  whether  there  was  such  reasonable 
doubt  on  the  part  of  the  master,  who  refused  the 
adoption  of  such  measure,  that  he  was  justified  in 
declining  to  run  the  risk  ;  or,  put  it  in  other  wonL^, 
whether,  looking  to  the  condition  of  the  ship,  the 
cargo,  the  weather,  and  the  locality,  he  was  guilty  of 
gross  nautical  i^woxaxvo^^  ox  \^t\)^  w^^vjfsoK^r  'Wv^ 
learned  ^udge  B\aUiA,\)aaX*'"\i^N)Miv»»i^wcL^^ 
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the  court  solely  W[)on  the  evidence  produced  before 
the  rci^istrar  and  merchants,  he  thouj^ht  it  most 
probable — indeetl,  lie  entertained  little  doubt — that 
the  court  would  have  come  to  the  same  conclusions, 
as  to  matters  of  fact,  as  they  did."  But  after 
adverting  to  the  evidence  of  the  witnesses  produced 
by  the  resps.  on  the  hearing;  of  their  petition,  he 
added,  **  with  this  evidence  before  me,  is  it  possible 
for  me  to  come  to  the  conclusion  that  the  master 
was  guilty  of  gross  nauti(ral  ignorance,  or  of  gross 
negligence?"  and  he  concluded  by  expressing  his 
opinion  that,  as  **again8t  a  wrong-doer,  which  in  legal 
estimation  the  F/uimj  Fish  nmst  Ihj  taken  to  have 
l)ccn,  it  could  not  be  maintained  that  there  was  no 
reasonable  doubt  as  to  the  course  to  be  piT.*ued." 
Uix)n  the  hearing  of  the  appeal  from  this  judgment, 
two  iK)int8  were  insisted  ui>on  by  the  counsel  for  the 
app. :  first,  that  the  learned  judge  ought  not  to  hare 
received  fresh  evidence  upon  the  objection  to  the 
registrar's  reiwrt ;  and,  secondly,  that  such  evidence 
was  not  sufficient  to  lead  to  a  decision  contrary  to 
such  report.  As  to  the  admission  of  additional 
evidence,  the  counsel  for  the  a[)p.  did  not  attempt  to 
maintain  that  the  learniHl  judge  had  no  power  to 
admit  such  evidence,  but  they  contended  that  he 
thereby  exercised  his  judicial  discretion  improperly. 
And  they  referred  to  former  expressions  of  opinion 
of  the  same  learned  judge  strongly  condemnatory  of 
the  course  of  withholding  evidence  at  the  reference, 
and  making  a  new  case  before  the  court,  iwrticu- 
Iftrly  in  the  cases  of  the  Sir  (icorye.  Sci/mour^  1  Spinks 
Admiralty  Reports,  07 ;  and  the  iiifumanun,  1  Lush- 
ington's  Reports,  122.  They  also  insisted  that 
the  new  rules  made  in  ])ursuance  of  the  Acts  of  the 
3  &  4  Vict,  chaps.  05  and  0(5,  and  17  &  18  Vict. 
c.  78,  which  came  into  operation  on  the  1  st  Jan. 
1800,  had  intnxluced  a  new  practice  with  respect  to 
references  before  the  registrar,  had  armed  him  with 
more  authority  in  conducting  the  inquiry,  and  had 
enabled  the  judge  to  know  the  oral  evidence  taken 
before  the  registrar,  by  a  transcript  of  the  shorthand 
writer's  notes,  and  therefore  had  considerably  limited 
the  discn>tion  previously  exercised  as  to  admitting 
additional  witnesses.  Their  Lordships  do  not  think 
that  these  rules  have  at  all  the  effect  of  restraining 
the  power  of  the  judge,  or  of  fettering  his  discretion 
as  to  the  admissibility  of  fresh  witnesses  upon  these 
occasions — a  discretion  which,  it  is  unnecessary  to 
say,  must  always  be  exorcised  with  great  caution,  and 
with  a  careful  regard  to  the  pectdiar  circumstances  of 
each  case.  With  respect  to  the  value  of  the  evidence 
produced  before  the  learned  judge  upon  the  hearing 
of  the  objection  to  the  registrar's  report,  it  must  be 
observed  that  not  one  of  the  five  witnesses  who  were 
called  saw  the  Wkffcm  Eduard  until  she  was  on  the 
beach,  and  at  that  time  when  it  was  admitteil  by  all 
the  resps.'  witnesses  that  it  was  too  late  to  do  any- 
thing to  save  her.  Although,  therefore,  they  are 
witnesses  of  ix?rfect  respectability  and  of  competent 
experience,  and  although  they  express  themselves 
with  great  confidence  as  to  the  impracticability  of 
saving  the  vessel  in  the  place  where  she  first 
grounded,  yet  it  is  impossible  to  give  as  much  weight 
to  their  conjectures  (for  they  amount  to  nothing 
n)orc)  as  to  the  evidence  of  the  app.'s  witnesses. 
l>erson8  also  of  skill  and  experience,  who  saw  the 
vessel  where  she  was  first  lying,  and  who  formed 
their  judgment  of  the  measures  to  be  adopted  ujwn 
the  spot,  and  with  the  best  opportunity  of  judging 
whether  they  were  likely  to  be  successful.  Taking, 
however,  the  whole  of  the  evidence  on  both  sides 
into  consideration,  can  it  be  said  that  the  conduct 
of  the  captain  of  the  Wilhm  Kduard^  aft  r  he  had 
run  his  vessel  on  shore  in  consequence  of  the 
collision,  did  not  exhibit  a  want  of  nautical  skill  and 
frrf)88  iie^lcct  of  duty  ?  The  learned  judg(»  thought 
that,  in  order  to  exonerate  the  ai)p.  from  liaXnlity  to 
the  subucquL'Dt  damage  to  the  vetibei,  it  was  neceeswry 


to  show  that  the  master  was  gailty  of  ^  grois  nao- 
tical  ignorance,  or  of  gross  negligence.**    It  appetn 
to  their  Lordships  that  the  priociplo  upon  which  die 
owners  of  a  vessel  arc  to  be  exempted  from  UaUlitj 
for  the  acts  or  omissions  of  their  nuuter  is  not  here 
laid    down    with    perfect   accuracy.    The   bUme 
imputed  to  the  master  of  the  resps.'  vessel  id  thii 
case  is,  that  he  made  no  effort  to  save  her,  and  that 
he  refused  all  offers  of  assistance  which  were  nude 
to  him ;  and  the  proiwr  question soems  to  be,  whether 
in  so  acting  he  did,  in  the  words  of  Parke,  B., 
in  Tindid  v.    Del!,    11    M.  &  W.  232,    "what  a 
reasonable  man  would  do  under    similar  circam- 
stances,  where  he  had  no  other  judgment  bat  his 
own  to  resort  to ;"  or,  in  the  words  oi  the  learned 
judge  of  the  Cotirt  of  Admiralty  himself,  in  thccaie 
of  the  Linda,  1  Swab.  306,  upon    a   question  d 
abandonment,  **  whether  the  master  haid  wilfoD/ 
abandoned  the  vessel  when  he  might  have  saved  be^ 
or  had  abandoned  her  through  a  want  of  ordioaij 
nautical  skill  and  resolution."    It  is  to  be  observini 
that  this  was  not  the  case  of  a  sudden  emergeficf, 
leaving  no  time  for  deliberation,  when  great  allov- 
ances  should  be  made  for  any  error  in  judgment 
which  may  occur.    In  this  case  there  was  no  danger 
to  life,  nor  any  immediate  apprehension  of  the  loss 
of  the  vessel,  and  the  captain  had  some  honn  to 
decide  what  course  was  best  to  be  adopted.   The 
learned  judge  was  of  opinion  that  *'  as  againrt  a 
wrong-doer,  which,"  he  says,  **  in  legal  estimation 
the  F!uin(j  Fish  must  be  taken  to  have  been,  it  cannot 
be  mamtained  that  there  was  no  reasonable  donbtts 
to  the  course  to  be  pursued."    But  treating  the 
Flying  Fish  as  a  wrong-doer  is  really  begging  the 
whole  question.    For  tlic  collision,  and  for  all  the 
consequences  of  that  collision,  the  app.  is  responsible. 
But  if  the  subsequent  damage  resulted  from  the 
acts  or    omissions  of  the  captain  of  the    H'i^m 
Fduard,  for  that  portion  of  the  damage  the  app.  is 
not  only  not  a  wrong-doer,  but  he  is  not  even  to  be 
reganled  as  the  doer  of  the  act  which  occasioned  it 
It  is  quite  true,  as  the  learned  judge  has  said,  that 
*Mf  there  was  a  reasonable  doubt  on  the  part  of  die 
master  whether  the  measure  proposed,  or  any  other 
measure,  would  be  successful,  he  M'as  justified  in 
declining  to  run  the  risk,  and  would  not  be  guilty 
of  nautical  ignorance  or  gross  negligence."    But  the 
master  appears  to  have  exerciseil  no  judgment  at  all 
in  the  matter,  but  at  once  to  have  abandoned  himself 
to  despair,  and  to  have  regarded  all  efforts  to  save 
the  vessel  as  hopeless.    He  seems,  from  the  first,  to 
have  formed  an  erroneous  notion  of  the  extent  of 
the  injury  she  had  sustained  from  collision.    He 
says  that  he  ran  her  aground  because  after  she  bad 
been  struck  by  the  Ffyiftg  Fish  he  found  she  was 
making  water  very  fast,  and  was    in  danger  of 
foundering.    And  yet  Attersoll,  the  coastguardman, 
says  that  when  he  was  on  board,  two  hours  after  ahe 
was  aground,  he  asked  the  master  **  if  she  made  any 
water,"  and  he  answered,   "No."    And    Tremble, 
another  of  the  coastguard  men,  says  that  the  master 
told  him  she  was  not  leaking.    To  reconcile  these 
different  statements  the  counsel  for  the  resps.  allege 
that  though  the  vessel  made  water  while  they  were 
running  to  the  shore  after  the  collision,  yet  when 
the  vessel  was  high  and  dry  on  the  saud,  the  water 
ran  out  of  her.    But  this  explanation  can  hardly  he 
accept<^,  because,  if  she  was  so  much  shaken  by  the 
collision  as  the  suggestion  assumes,  the  vessel  would 
have  made  water  again  while  she  was  drifting  to 
the  beach  ;  and  yet,  after  she  arrived  at  the  bc»ch, 
the  well  was  sounded,  and  there  was  no  water  in  her, 
and  the  lee  bilge  (that  is,  the  bilge  on  the  side  that 
wjis  lying  over)  was  .examined,  and  no  water  wsa 
found  there.    The  vessel,  therefore,  was  clearlv  not 
in  a  state  in  which  all  attem]>ts  to  save  her  were  hope* 
\ess*,  w\\AvVv\»  vcvwal  Ih!  taken  into  account  in  consKler- 
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ail  in  the  matter.  Offers  of  assiatance  were  made 
him  as  early  as  two  in  the  morning ;  he  said  it  was 

no  use,  ^^  the  wind  will  he  from  the  south-west, 
d  the  vessel  will  go  to  pieces."  He  was  asked  at 
iir  o*clock  for  a  piece  of  canvas  to  nail  over  the 
de  ahove  the  water-line ;  he  refused  to  give  it.  At 
re  o'clock  offers  of  assistance  were  repeatedly  made 

him,  which  he  as  repeatedly  refused.  All  this 
me  he  appears  not  to  have  been  doing,  or  at- 
mpting,  or  suggesting  anything  to  save  the  vessel ; 
id  at  five  o'clock  he  and  the  crew  abandoned  her 
Lthout  leaving  a  soul  on  board,  and  some  of  the 
Ha  not  properly  brailed  up,  and  thus,  when  the 
iflsel  floated,  the  wind  catching  these  sails  carried 
sr  in  300  or  400  yards,  and  she  again  grounded  on 
le  beach.  These  circumstances  furnish  a  strong 
nmnd  for  believing  that,  if  the  offered  assistance 
id  been  accepted,  it  might  have  been  successful. 
here  were  two  mcxles  suggested  by  which  attempts 
>  save  the  vessel,  or,  at  all  events,  the  cargo,  might 
ave  been  made :  one,  by  carrying  out  anchors  and 
olding  the  vessel  till  she  floated,  and  then,  with  the 
atistance  of  a  tug,  carrying  her  into  Rye  Harbour ; 
he  other,  as  suggested  by  one  of  the  witnesses  for 
ibe  resps.,  to  have  forced  her  further  on  the  shore. 
Bother  either  of  these  modes  would  have  been 
iocoessf ul,  it  is  impossible  to  do  more  than  conjec- 
ture, though  the  witnesses  for  the  app.  speak  very 
cDofidently  of  their  expectation  of  success  in  their 
pioposed  experiment.  But,  however  this  may  be, 
he  master  of  the  Wiliem  Eduard  nevbr  seems  to 
wve  considered  even  for  a  moment  any  plan  sug- 
?sted  to  him,  nor  to  have  turned  his  own  mind  to 
ic  thought  of  how  the  vessel  might  be  saved,  but 

once,  resigning  himself  to  his  fate,  he  abandoned 
T*  to  the  mercy  of  the  wind  and  waves,  by  which 
e  was  helplessly  carried  to  her  destruction.  Under 
e^e  circumstances  it  is  impossible  for  their  Lord- 
il>«  to  arrive  at  the  conclusion  that  the  master 
«irci8e<l  any  judgment  at  all  upon  the  possibility 

Baving  his  vessel.  It  appears  that  he  attempted 
»^liing,  because  he  had  persuaded  himself  that 
^tiling  could  be  done,  and  that  he  rejected  all  offers 
assistance,  not  after  weighing  the  measures  pro- 
>«ed,  but  because  he  had  hastily  determined  that 
>«2  state  of  his  vessel  would  make  every  effort  to 
(vo  her  unavailing.  Their  Lordships,  therefore, 
S**'^  in  the  conclusion  to  which  the  registrar  and 
^^txihants  arrived,  as  to  the  master  having  shown 
v^^nt  ot  ordinary  nautical  skill  and  neglect  of  duty, 
'^d  they  think  that  the  witnesses  pn^uoed  before 
the  judge  by  the  resps.  did  not  alter  the  case,  and 
"**t  the  learned  judge  ought  to  have  conflrmed  the 
^^^^  so  far  as  it  limited  the  damages  to  the  imme- 
diate consequences  of  the  collision ;  but  they  agree 
*^*T  the  learned  judge  in  his  objection  to  the 
w»njectural  estimate  of  the  measure  of  damages 
n»aae  5y  the  registrar  and  merchants.  They  ought 
^^  ^  have  formed  any  judgment  as  to  the  reduced 
?J***^es  except  upon  the  evidence  of  witnesses. 
•^""Hich  of  the  parties  these  witnesses  should  have 
!^  l^Toduced  was  made  a  question  in  the  course  of 
J:  *>*l5ument.  It  seems  clear  that  the  resps.  could 
j^'^ve  been  expected  to  be  prepared  with  proof  of 
^^iscription  upon  the  reference.  They  claimed 
^*^tire  value  of  the  vessel  and  cargo,  minus  the 

**^t  of  the  proceeds  of  what  had  been  sold,  and 

■J     ^ould  not  know  that  the  registrar  and  mer- 

c  ^  would  reject  that  claim  before  their  report 

^^>ade.    On  the  other  hand,  the  app.  contended 

Jv^iie  resps.  were  not  entitled  to  damages  beyond 


'^hich  would  be  attributed  solely  to  the  colli- 
|z?  ^nd  the  proof  of  the  amount  of  those  limited 
~^^es  would  seem  more  properly  to  have  been  a 
^f  their  case.  But  no  evidence  at  aU  having 
f^  Hiven,  their  Lordships  think  that  the  registrar 
~^*^  have  reported  to  the  judge  hia  opinion  that 
*^    ^pp.  was   responBible  only  tor   tho  damages 

pklsi,  ca3.^vol,  n.] 


directly  occasioned  by  the  collision,  and  not  for  any 
which  happened  after  the  refusal  of  the  master  of 
the  resps.'  vessel  to  accept  the  assistance  which  was 
offered  to  him,  and  that  as  to  the  amount  of  those 
limited  damages  no  evidence  had  been  given.  If 
the  judge  had  adopted  the  view  of  the  registrar,  he 
wotdd  have  confirmed  the  report,  but  referred  the 
matter  back  to  the  registrar  to  ascertain  the  damages 
upon  that  footing,  and  then  the  onus  of  proving  the 
amount  to  wliich  the  resps.  would  beentitled  upon  this 
restricted  view  of  their  claim  would  have  fallen  upon 
them.  Their  Lordships,  upon  the  whole  of  the  case^ 
will  humbly  advise  Her  Majesty  that  the  decree 
appeiUed  from  should  be  reversed,  except  so  far  as  it 
condemned  the  resps.  in  the  costs  incurred  on  the 
reference  before  the  registrar  and  merchants ;  that 
the  cause  be  retained,  and  that  it  be  referred  back 
to  the  registrar,  assisted  by  merchants,  to  ascertain 
the  amount  of  damages  to  which  the  resps.  are 
entitled  down  to  the  time  when  the  master  of  the 
WiUem  Eduard  flrst  refused  the  assistance  which 
was  offered  to  him,  and  that  there  should  be  no  costs 
of  the  appeal  on  either  side. 

Order  partly  reversed^ 

App.'s  proctor,  W.  Townsend, 

Resps.'  proctor,  H,  H.  Deacon. 


Monday,  Jan.  23, 1665. 

(Present — ^The   Right  Hon.    Knioht  Bruce  and 
TuBNEB,  L.  JJ.,  and  Dr.  Lusuinoton.) 

The  Laura. 

Ship — Flafi — Nationality — Register. 

The  register,  flag  and  pass  oj  a  ship  carry  with  them  a 
presumption  that  they  are  true  and  correct,  and  the 
owner  is  estopped  from  averring  against  them. 

This  was  an  appeal  from  a  decree  of  the  Vice- 
Admiralty  Court  of  Antigua  condemning  the  ship 
Liura  and  her  cargo  as  forfeited  to  the  Crown  for 
breach  of  the  statutes  for  suppression  of  the  slave 
trade. 

Deane,  Q.  C.  and  LttsJdngton  for  the  app. 

The  QiucjCs  Advocate  (Fhillimore)  and  Swabey 
for  the  Crown. 

Dr.  LusniNOTON. — A  preliminary  objection  has 
been  taken  by  the  counsel  for  the  app.      They 
contend  that  the  court  below  had  no  iunsdictiou  to 
try  the  question  which  it  has  decided.    The  case 
may  be  reduced  into  the  shortest  possible  comiuiss. 
ITie  Laura   originally  belonged  to  New  Orieans. 
She  was  sent  on  a  voyage  to  Cuba,  and  while  there 
at  Havanna  was  sold  to  Nicholas    Dionissis  the 
present  claimant.    Dionissis,  it  would  appear,  was 
anxious  to  obliterate  all  traces  of  the  nationality  of 
the  vessel  which  ho  had  purchased.    Having  been 
at  one  time  a  native  of  Cerigo,  one  of  the  lontab 
Islands,  the  best  course  seemed  to  him  to  be  to  apply 
to  the  British  Consul  for  the  purpose  of  obtaining  a 
British  register.  Mr.  Crawford,  Her  Majesty's  Consul 
General  at  Cuba,  refused  at  first  to  comply  with  the 
claimant's  request,  and  there  is  some  doubt  as  to  the 
precise  grounds  of  his  refusal.    It  is,  however,  quite 
clear  tliat  the  claimant  did  eventually  receive  from 
him  a  provisional  register.    Now  it  appears  to  their 
Lordships  that  in  the  giving  of  this  register,  and  in 
the  receipt  of  it  by  the  claimant,  there  is  no  reason 
to  suspect  fraud  on  either  side.    It  was  neces:«ity 
alone  which  induced  Dionissis  to  make  his  &w^vv!»f- 
tion.    The  question  t^tna^na^  ni\a\.  \%  ^'fc  ^^^rrx  ^ 
this  registcT  ?    ll  was  <ion\Kn(V^\f^  >3aft  «V^-  ^^\^\ 
was  YrhoUy  ^oid^  and  tiwA,  X\i<eKl<wft  ^Saa  cswsxx^aa^ 
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no  juritKliction.  But  the  operation  of  such  a 
register  may  be  very  different  under  different 
circumstances.  It  may  be  that  in  a  civil  court  this 
Teasel  would  not  be  entitled  to  the  privileges  or 
advantages  usually  enjoyed  by  British  ships.  But 
it  is  a  very  different  question  whether  she  can 
escape  all  the  consequences  which  follow  upon  the 
lidoption  of  the  flag  under  which  she  sailed.  We 
apprehend  that  it  is  a  proposition  which  has  never 
lieen  disputed,  that  the  register,  flag,  and  pass  of  a 
ahip  carry  with  them  a  presumption  that  they  are 
true  and  correct,  and  that  the  owner  is  not  at  liberty 
to  aver  against  them.  We  should  therefore  upon  this 
general  principle  hold  that  the  argument  of  the 
Epp.  is  not  well  founded.  But  even  assuming  such 
an  argument  to  be  well  founded,  and  that  the 
register  was  a  nullity,  and  nothing  but  waste  paper, 
the  vessel  would  not  appear  to  be  justly  entitled  to 
claim  the  protection  of  any  flag  or  nation.  Now  by 
^  &  3  Vict.  c.  73,  s.  1,  power  is  given  to  the  Courts 
of  Admiralty  to  adjudicate  upon  such  vessels  when 
captured  by  British  cruisers.  Their  Lordships  are 
therefore  of  opinion  that  this  objection  to  the  juris- 
diction cannot  be  supported. 

Judgment  for  the  Crown. 
App.*8  proctor  Rothery. 

Crown's  proctor  Dyke, 


HOUSE    OF    LORDS. 

Beported  bj  Jambs  Patsssost.  Esq..  of  the  Middle  Temirfe. 

BarriBter-at'LtkW. 


Thursday,  March  16,  18G5. 

ROBEBTS  V,  BbBTT. 

Contract — Condition    precedent — Mutual   covenants — 

Damages  —Action, 

JL  agreed  forthwith,  at  his  own  ejcpense,  to  procure  a 
ship  to  go  to  M,  and  to  take  up  and  carry  a  cable, 
Ji.  to  fit  the  ship  for  such  service,  the  ship  to  be  ready 
en  loth  July^  failing  which  R.  to  jKty  200/.  jyer 
week  as  liquidated  damages.  B,,  on  the  other  hand, 
covenanted  to  pay  to  It.  1000/.  seven  days  after  the 
ship  arrived  at  M.,  and-iiy()Ol.  at  later  dates.  And, 
for  the  true  performance  of  the  covenants  by  R.,  he 
tc'js  to  give  to  B.  a  Itond,  with  sureties  for  oOOOL, 
within  ten  days  after  agreement  executed,  and  deft,  to 
do  the  like,  but  the  bonds  were  not  to  prejudice  other 
rights  of  the  parties  under  the  agreement: 

Hdd  {affirming  the  judgment  of  the  Ex,  C/u),  tluU  the 
true  construction  of  the  agreetnent  was,  that  the  giving 
of  the  bond  on  either  side  was  a  condition  precedent 
to  the  party  suing  for  a  breac/t,  and  t/tat  the  default 
of  one  party  to  give  a  bond  did  not  excuse  the  otiier 
from  giving  his,  and  that  it  was  not  inconsistent  with 
the  hypothesis  of  the  bond  being  a  condition  precedent, 
that  part  of  the  contract  may  have  been  performed, 
and  a  breach  have  occurred  before  the  ten  days. 

This  was  a  suggestion  of  error  on  a  judgment  of 
iheEx.  Ch. 

The  action  was  brought  by  the  pit.  in  error,  Julius 
Boberts,  a  Captain  in  the  Royal  Marine  Artillery, 
against  the  deft,  the  g^rant  in  this  country  of  a  joint- 
stock  company,  established  in  France,  called  the 
Mediterranean  Submarine  Electric  Telegraph  Com- 
pany, to  recover  damages  for  breach  of  an  agreement 
under  seal,  entered  into  between  the  pit.  and  deft. 
on  15th  May  1855,  as  to  the  laying  down  by  the 
pit.  of  150  miles  of  submarine  telegraph  cable  called 
the  African  and  Sardinian  Cable,  and  which  cable 


the   pit.    undertook    to    lay   down   between  Cape 
Tabaguc  on  the  northern  coast  of  Africa  and  Cape 

Spartivento,  in  the  island  of  Sardinia.  \  procure  a  suiiaoic  smp,  propeny  equippea  accanunB 

By  the  Agreement  the  pit.  waa  bound  f ortliwilYi  \  to  xVtfi  coTk\.njc\.,  wj^^  >k\8a  t^wIy  to  provide  the oOceri 

MtiJgowD  expexue  to  procure  a  frigate  cailQdxYi^Vaa^cvi^H^wMi  l^xMx^«iX>&L^SM»RA\nLVMX>afivoar 


Cornwall,  or  some  other  suitable  ahip  or  Tend, 
and  to  stow  the  cable  on  board,  and  which  caUevti 
in  the  agreement  expressly  stated  to  be  then  Ijing 
at  Morden*s  Wharf,  Eaat  Greenwich :  the  pit  was 
also  bound,  at  his  own  expense,  to  rig,  complete^  fit 
out,  provide  and  provision  the  said  ship  with  ill 
things  necessary,  as  set  forth  in  the  agreement,  lod 
to  pay  GOO/,  towards  insuring  the  caUe  for  iXiSHDOi 
The  agreement  then  stated  tlutt  the  pit.  was  to  Iiife 
the  ship  ready  for  sea  at  the  Nore  oo  the  15th 
July  then  next,  and  in  the  event  of  the  ]^t.  ftiliag 
to  have  the  ship  fully  equipped  at  the  Nore  on  or 
before  that  day,  the  deft,  was  to  be  at  liberty  to 
retain  out  of  any  moneys  payable  to  the  pit  nodrr 
the  agrei>ment  200/.  a-week  as  iiqiudated  damsges 
for  every  week,  and  so  in  proportion  for  lets  thin  a 
week  of  such  default.  The  dcf t.  covenated  topty 
to  the  pit.  the  sum  of  5000/.,  as  follows  :— lOOO/L  on 
or  before  the  expiration  of  seven  days  after  tlie 
arrival  of  the  ship  at  Morden's  Wharf,  the  som  of 
2000/.  further  part  thereof  on  or  before  the  expin- 
Uon  of  twenty-one  days  after  the  ^ip  should  have 
arrived  alongside  Monlon*s  Whajrf,  and  the  sum  of 
2000/.,  the  .remainder  of  the  said  sum  of  5000/.,  si 
soon  as  the  said  ship  should  have  proceeded  to  lea 
from  the  Nore ;  and  besides  theMs  money  payincDts 
the  pit.  M'as  to  have  five  hundred  10/L  paid-ap 
shares  in  the  said  company  delivered  to  him.  ^ 
the  agreement  it  was  also  agreed  and  declared  tbst 
for  the  true  performance  of  the  covenants  by  tiie 
pit.,  and  for  securing  any  penalties  which  he  might 
incur,  the  pit.  and  two  responsible  sureties  ahoold, 
within  ten  days  after  the  execution  of  the  agree- 
ment, give  and  execute  to  the  deft  a  bond  in  the 
penal  sum  of  5000/. ;  and  that  for  the  due  p^TfornH 
ance  of  the  covenants  on  the  part  of  the  deft.,  the 
deft,  and  two  sureties  should  witnin  ten  clays  from  the 
execution  of  the  agreement  give  and  execute  to  the 
pit.  a  bond  in  the  penal  sura  of  5000/L ;  and  that  the 
said  bonds  so  to  be  given  should  not  in  any  manner 
prejudice  or  affect  the  respective  rights  or  liabilities 
of  the  pit.  or  of  the  deft,  under  or  by  virtue  of  the 
agreement. 

The  pit  in  his  declaration,  after  setting  oat  the 
ajgrcement  and  averring  performance  of  all  condi- 
tions precedent,  alleged  as  breaches  of  tl^  agree- 
ment, that  before  the  time  arrived  for  the  pit  to 
bring  his  ship  alongside  Morden's  Wharf  for  the 
purpose  of  taking  the  cable  on  board,  the  deft  re- 
fused to  perfonu  his  contract  and  dispensed  with 
the  said  ship  being  brought  alongside  the  said  wharf, 
and  would  not  stow  the  cable  on  board  the  ship,  hat 
caused  the  same  to  be  stowed  on  board  another  shiis 
and  thereby  prevented  the  pit  from  completing  the 
said  contract  on  his  part  There  was  also  a  further 
breach  assigned,  that  the  deft  did  not,  in  porsnance 
of  the  covenant  on  his  behalf  in  the  smd  agreemeot 
contained,  g^ve  a  bond  with  sureties  to  the  pit  in 
the  penal  sum  of  5000/. 

The  deft,  pleaded— 1.  That  the  pit  did  not  procore 
a  suitable  ship.  2.  That  the  pit  did  not  rig,  com- 
plete, fit  out,  and  provision  her.  3.  That  the  pit 
was  not  ready  and  willing  to  provide  and  pay 
officers,  and  crew,  and  workmen.  4.  That  the  pit. 
did  not  give  a  bond  with  two  sureties  to  the  deft  in 
the  penal  sum  of  5000Z.  5.  And  finally,  in  answer 
to  the  breach  respecting  the  deft  not  giving  hit 
bond  to  the  pit.,  the  deft,  paid  into  the  court  the 
sum  of  1«. 

Upon  the  three  first  and  fifth  pleas  issnes  in  fsct 
were  raised,  and  to  the  fourth  there  was  a  demurrer. 

The  denmrrer  having  been  argued,  the  Court  d 
C.  r.  gave  judgment  for  the  deft 

The  issues  in  fact  came  on  for  trial  before  CocIe- 
burn,  C.J.,  when  the  jury  found  that  the  pit  did 
procure  a  suitable  ship,  property  equipped  according 
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if  the  pit.,  and  they  assessed  the  damages  at  2300/.  the  app.  was  hound  to  act  with  any  such  rapidity. 

?he  pit.   brought  error  on  the  judgment   of  the  This  engagement  is  that  he  will  forthwith,  at  hid 

k>art  of  C.  P.  on  the  demurrer,  when  tlie  Ex.  Ch.  own  expense,  procure  the  Cornwitll  frigate,  or  some 

flSnncd  the 'judgment  of  the  C.  P.  other  suitable  ship  or  vessel,  for  the  purpose  require«l ; 

the  word  "forthwith**  does  not  necessarily  imply  that 

BoviO^  Q.C.,  Ai.  Diiwaoa  and  Beaskv,  for  the  pit.  this  was  to  be  done  by  the  app.   before  he  had 

a  error,  contended  that  the  giving  of  the  bond  by  received  the  bond  of  the  resp.  and  his  sureties,  that 

he   pit.    was  not  the   consideration  for  the  pit's  is,  before  the  expiration  of  the  ten  days.    But  if  the 

grcenient,   and  was  not  a  condition  precedent  to  app.  had  brought  a  suitable  vessel  alongside  the 

be  plt.*8  right  of  action  for  breach ;  that  a  day  was  ^harf  so  expeditiously  as  to  have  entitled  himself 

ppomted  for  payment  of  the  first  instalment  of  the  to  the  sum  of   1000/.,  and  had  received  that  sum 

000/.,  which  event  was  contemplated  by  the  parties  (which  must  be  the  hypothesis)  within  ten  days,  and 

M  likely  to  happen  before  the  ten  days  allowed  to  before  the  time  for  giving  his  bond  expired,  I  should 

zecute  the  mutual  bonds  hatl  expired.    That  the  not  have  thought  that  it  affected  his  liability  to  give 

greement  as  to  giving  mutual  bonds  was  distinct  the  bond  within  the  appointed  time.    It  is  urged 

nd  independent  of  the  covenants  entered  into  by  that  in  the   state  of   things  supposed,   the  1000/. 

he  deft,  for  the  performance  of  the  contract  on  his  niight  not  have  been  paid  as  stipulated,  and  so  a 

mrtj  and  formed  a  part  only  of  the  consideration  breach  of  covenant  by  the  resp.  might  haveoccurrc<l 

or  his  covenants,  the  breach  of  which  might  be  within  the  ten  days.    If  it  did,  I  should  still  be  of 

lompensated  by  a  cross-action :  opinion  that  the  app.  was  bound  to  give  or  tender 

^ordage  y.  Cole^  1  Wins.  Saund.  320,  c.  8;  bis  bond  to  the  resp.  within  the  prescribed  time. 

^«r*v.CiiW<ja8Bi^.N.  C.36o;  The  right  to  have  the  security  of   two  responsible 

'^^z!!^J^,7^^t\^i*uJli^^'^  .  «««,iu;««  ..•«««  sureties  for  the  performance  of  the  app.'s  covenant 

^e  question  whether  there  was  a  condition  prece-  „„«„„«.„  «..a*«;„i  ♦u:„„  ♦«  4k«  «^i»>o  «««.«««« 

^t  denended  on  the  nature  of  the  contract    and  ^**  *  ^^^y  matenal  thing  to  the  resp.  s  company, 

fint  aepenaea  on  .tae  nature  oi  ine  contract,  ana  ^n^    £  the  essence  of  the  contract,  and  I  do  not 

low  far  the  non-observance  of  the  alleged  condition  IVilu  u  !!«.,iJ  k«  r«^«*^i  k«  ««^^ 

aided  to  make  the  contract  nugatory?  ,^"^,\>^  ^^^^^  wWMn^hn  in  ?^^^^^    T    l««  «^^ 

Tiirrabochia  v.  llickeif.  1  H.  AN.  183 ;  ^^"f  ^^  ^^^  ^PP-  within  the  ten  clays.     It  was  also 

KinfKlm  v  Cox  2  C  B  6(>1*  contended  by  the  app.  that  the  covenants  to  give  the 

C/*V«A«i»  V.  Ic^iie, i 4  B.  265 ;  *»o"c^s  ^7  ***«    apP-  a»d   resp.    respectively    wero 

JIaitock  V.  King'tdx,  10  A.  &  E.  60 ;  mutual  covenants  dependent  one  on  the  other,  and 

CatnpbeU  v.  Jonet^  6  T.  li  670 ;  that  there  was  no  default  by  the  app.  until  that  in- 

Dlcker  v.  Jitckion^  G  C.  B.  103.  stant  of  time  at  which  there  was  a  like  default  by 

lie  declaration  showed   that  the  deft.  disi)enscd  the  resp.,  and  that  the  resp.,  being  in  a  like  default, 

dth  the  plt.'s  peiformance  of  any  condition.    The  could  not  defend  himself  by  pleading  the  default  of 

Dterchange  of  the  bonds  were   to  be  concurrent  the  app.    But  I  fear  that  this  is  not  the  true  mean- 

icts,  and  therefore,  before  the  deft,  could  claim  the  ing  and  effect  of  the  contract.    The  engagements  to 

AVs  bond,  he  ought  to  have  averred  his  readiness  give  the  bond  are  not  entered  into  in  consideration 

o  give  his  own  bond.  one  of  the  other ;  but  the  fulfilment  of  his  own  en- 

i#tf>^^        *  WW   rt    J  »       X.     %  r    '  gagement  by  each  of  the  parties  is  a  necessary  prc- 

f^^                          ^^                         *"  ^™''  liminary  to  his  right  to  recover  on  the  agreement. 

'7^^        r          c%'Ci  t  Tt  /•- o  ^^  ^*  ^^®  *''"®  intent  and  object  of  the  agreement 

HoduUr  w,  Xo/oar,  2  E.  &  B.  6/8 ;  that  each  party  should  find  security  within  the  time 

Acery  v.  Bowden,  61:.  &  B.  #14.  prescribed.     If  this  be  not  done  by  cither  partv, 

car.  aao,  luu,  ^^^  ^^^^  ^  .^^  ^^^^  released  from  the  contract. 

The  LonrD  Cuah cbllor.— My  Lords,  the  question  which  may  fall  to  the  ground ;  but  neither  iwirty 

n  this  appeal  is,  whether  having  regard  to  the  true  can  recover  for  breach  of   the  contracts  in  the 

ionstruction  and  intent  of  the  agreement  of  the  agreement  unle.<s  he  has  performed  this  precedent 

6th    May   18or>,  the    stipulation    that    the    app.  obligation.     I  therefore  move  your  Lordships  that 

iioald  within  ten  days  after  the  date  and  execution  the  judgment  of  the  court  below  be  affirmed, 
if  the  agreement  give  a  bond  with  sureties  for  the 

Ine  performance  of  the  covenants  on  his  part,  be  a  Lord  Craxworth. — My  Ix>Td8,  I  think  that  tlio 

ondition  the  previous  fulfilment  of  which,  unless  judgment  of  the  House  ought  to  be  for  the  defr.  in 

raived  or  released,  was  necessary  to  enable  the  error.     I  agree  with  the  opinions  of   the  learned 

Ipp.  to  maintain  any  action  upon  the  agreement,  judges  that  the  giving  of  the  bond  must  have  bjcii 

Ave  case  has  been  learnedly  argued  at  the  bar,  and  intended    to    be    a    condition    precedent   to    any 

nany  decisions  were  cited,  but  the  question  depends  right  of  action  for  breach  of  any  of  the  covenants 

n  simple  principles.    First,  having  regard  to  the  contained  in  the  indenture.  On  any  other  hypothvsiti 

abject-matter  of  the  agreement  between  the  app.  the  bond  would  be  useless.    No  duubt,  as  there  wa3 

nd  the    resp.,  who  was  the  representative  of  a  a  covenant  by  each  party  with  the  other  to  give  a 

ompany,it  is  reasonable  to  suppose  that  the  company  bond  with    sureties    within   ten    days    if    defaiUt 

ffko  were  about  to  entrust  the  app.  with  the  laying  was   made   in   giving   a   bond,   a  right  of   action 

lown  of  a  very  valuable  telegraphic  cable  should  would    accrue     for     breach    of     that     covotvant, 

equire  from  the  app.  security  for  the  due  fulfilment  but     such     an    action    could    produce    no    fruit 

f  his  contract,  and  the  requisition  that  the  bond  to  the  party  recovering  in  it.     If  brought  be-fore 

hould  be  given  within  ten  days  is  sufficient  to  show  breach  of  any  of  the  other  covenants,  it  co«b!t)  only 

hat  it  was  intended  to  precede  any  material  action  result  in  nominiU  damages.      If  brought  after  a 

inder  the  agreement.    The  app.  indeed  contends  breach,  no  damages  could  be  recovered,  cxaept  such 

hat  if  he  had  brought  ^he  Comwaft  frigate  or  some  as  would  have  been  recoverable  in  an  action  founded 

ther  suitable  vessel  along  sideMonlen's  Wharf  on  the  on  the  breach  itself.    It  would  give  na  right  against 

ay  of  the  date  of  the  agreement,  or  the  next  day,  any  sureties,  the  obtaining  of  which  right  was  the 

he  sum  of  1000/.  wouhl  have  been  payable  to  him  sole  object  of  the. bond.    It  was  argued  that  the 

J  the  resp.  within  a  week  afterwards,  and  thus  he  circumstance  that  the  bonds  wore  to  b«  given,  not 

tiaists  that  a  mat:!rial  part  of  the  contract  niight  immediately,  but  within  ten  day^  was  inconsistent 

ATe  l)een  performed  before  the  expiration  of  the  ten  with  the  hypothesis  of  a  oomhtion  precedent.    A 

ays  allowed  for  the  bond,  and  that  therefore  the  breach,  it  was  suggested,  might  occur  within  the 

iring  of  the  bond  is  not  a  condition  precedent.    I  ten  days,  and  so  a  right  of  action  might  accrue 

mnot  think  that  any  such  great  expedition,  if  it  Ixrfore  any  bond  need,  have  bofcw  ^j\\ww,   'Wca  -^vW^ 

possible,  was  contemplatecl  by  the]>arties,  or  that  not  apyeat  IQ  \J5^<&  Vv\<^<)V^\*\^V^  '^'^  ^^  \v5\xiS^«s&*\^ 
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of  a  condition  i)rL»ccilout.  Probably  tbe  pjirtics 
knew  tbat  practically  no  breach  could  occur  within 
the  ten  days.  But  even  if  that  is  not  so,  the  jiarty 
injured  by  a  breach  of  covenant  within  ten  days 
might,  by  giving  his  bond,  put  himself  in  a  condition 
to  sue  for  the  breach,  for  it  would  certainly  l)c  no 
answer  on  the  part  of  tlic  deft,  sued  for  the  breach 
to  say  that  he  had  not  given  his  bond.  Suppose, 
for  instance,  the  i)lt.  had  on  the  day  of  the  date  of 
the  indenture  moored  a  proper  ship  alongside  Mor- 
den's  Wharf,  but  that  after  the  expiration  of  seven 
days  the  deft,  refused  to  pay  him  the  HHX)/.,  the 
pit.,  if  he  had  given  a  proper  bond  with  sureties  to 
the  deft.,  would  then  have  been  in  a  condition  to 
maintain  an  action  for  breach  of  covenant  against  the 
deft.,  whether  he  had  or  had  not  given  a  proper  bond 
to  the  pit.  But  it  was  argucil  that,  even  assuming 
the  giving  of  the  bonds  to  be  conditions  ])rcccdent, 
still  they  must  be  treated  as  mutual  and  dependent 
conditions,  and  that  the  deft,  who  had  given  no  bond 
to  the  pit.  could  not  insist  on  the  want  of  such  a 
bond  from  liim.  I  do  uot  feel  the  force  of  this 
argument.  There  is  nothing  in  the  indenture  making 
it  obligatory  on  either  jmrty  to  apply  to  the  other 
for  his  bond.  By  giving  the  required  bond  the 
INirty  giving  it  puts  himself  in  a  condition  of  en- 
forcing, if  Jie  thought  fit,  the  performance  of  the 
covenants.  If  neither  party,  as  was  the  case  here, 
gave  any  lx>nd,  neither  iMirty  could  sue  for  any 
breach  of  covenant.  This  was  the  opinion  of  the 
courts  below,  and  in  tluit  view  of  the  case  I  concur. 

Lord  Chelmsford. — My  Lords.  I  agree  with  the 
deciniion  in  the  Court  of  Ex.  Ch.  alHnning  the 
judgment  of  the  Court  of  C.  1*.  The  question  is, 
whether  the  fourth  plea  is  an  answer  to  the  action,  or 
in  other  words,  whether  the  giving  of  the  bond  by 
the  pit.  was  a  condition  preceilent  to  his  right  to 
recover  damages  from  the  deft,  for  his  non-fulfilment 
•f  his  iMirt  of  the  agreement.  The  only  parts  of  the 
deeds  necessary  to  be  noticed  are,  first,  the  cove- 
nants of  the  pit.  that  he  would  forthwith,  at  his  own 
expense,  procure  the  Comwafl  frigate,  or  some  other 
suitable  ship  or  vessel,  and  should  and  would  stow, 
or  cause  to  be  stowed,  on  board  the  said  ship  or 
vessel,  the  submarine  telegraphic  cable,  wliich  was 
ir»()  miles  in  length  or  thereabouts,  and  wns  then  at 
Morden's  Wharf,  Kast  Greenwich,  and  should  do 
various  acts  in  fitting  out  and  provisionini;  the  ship 
or  vessel,  and  providing  sufficient  ofticers  and  crew, 
and  should  and  would  do  and  ])erform  all  the 
several  acts  thereinafter  covenantetl  to  be  i>criormed 
by  him  the  pit.,  and  have  the  said  r^hip  fully 
equipped  in  all  respects  and  ready  for  sea  at  the 
Nore,  on  or  Ijefore  the  15th  July  then  next :  st-condly, 
tlie  covenants  of  the  deft,  to  jwy  to  the  pit.  5(.m)0/. 
by  the  instalments  and  at  tlie  tunes  then.'inaftcr 
mentioned,  that  is  to  say,  the  sum  of  1(mm)/.  on  or 
before  the  expiration  of  seven  daj-s  after  the 
arrival  of  the  said  ship  or  vessel  alongside  Mordcn's 
Wharf  aforesaid,  the  sum  of  2(H)<)/.,  on  or  before  the 
expiration  of  twenty-one  days  after  the  said  ship 
should  have  arrived  alongside  Morden*»  Wharf 
aforesaid,  and  the  sum  of  i'(MMV.  the  remainder 
tliereof,  wlien  and  so  soon  as  the  said  ship 
should  put  to  sea  from  the  Nore ;  and  lastly,  the 
stipulation  for  nmtual  bonds  in  these  terms :  **  And 
it  is  hereby  ngrecd  and  declared  tliat  for  tlic  true 
performance  of  the  covenants  by  the  pit.  herein- 
before contained,  and  for  securing  any  penalties 
which  he  may  incur  mider  these  presents,  the  pit. 
and  three  responsible  sureties  shall  within  ten  days 
fromthe  execution  of  these  presents  give  and  execute 
to  the  deft,  a  bond  in  the  i)enal  sum  of  5(K)('/. :  and  for 
the  due  performance  of  tlic  covenants  on  tlie  part  of 
tJio  (left  hcrcmhoforo  contained  the  deft,  and  two 
rofiponfiiblo  nurctics  shali  within  ten  days  from  lYie 
execution  of  these  prt'scnts  give  and  execute  to  XYvc 
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pit.  a  bond  in  the  penal  sum  of  5()00/.**    The  learned 
counsel  for  the  pit.  argneil  that  the  coTenant  oa 
the  part  of  the  pit.  to  give  the  bond  could  not  be 
intended  to  be  a  condition  precedent^  because  be  was 
forthwith  liound  to  procure  the  ship  or  Tesjel,M> 
that  he  was  to  do  an  act  before  the  ten  days  had 
expired  within  wliich  the  bond  was  to  be  given,  aod 
also  that  the  deft,  having  covenanted  to  pay  t^  plt^ 
KKN)/.  on  or  before  the  expiration  of  seven  days 
after  the  arrival  of  the  ship  or  vessel  at  MordenV 
Wharf,  and  the  money  being  appointed  to  be  paid 
on  a  day  which  might  happen  before  the  expuatka 
of  the  ten  days  within  which  the  bond  was  to  be 
given,  the  giving  of  the  bond  could  not  be  a  ccodi- 
tion  precedent  according  to  the  first  rule  upon  tte 
subject  of  dependent  and  independent  covenants  laid 
down  in  the  notes  to  Porthge  v.  Cole,  1  Wms.  Saood. 
320.    The}'  also  contended  that  the  case  feU  within, 
the  3rd  rule  stated  in  these  notes,  as  it  was  a  cove- 
nant going  only  to  part  of  the  consideration  the 
breach  of  which  might  be  paid  for  in  damages.. 
These  rules  are  not  proposed  for  the  purpose  of 
absolutely  determining  the  dependence  or  indepen- 
dence of   covenants  in  all    cases,  but  merely  as 
furnishing  a  guide  to  the  discovery  of  the  intention 
of  the  parties.    For,  as  Lonl  Kenjon  said  in  7Vttr 
V.  Sfiepucrtff  (>  T.  li.  (iOH,  "  conditions  are  to  be  con- 
strueil  to  be  either  prpcedent  or  subsequent  according 
to  the  fair  intention  of  the  parties  to  be  cxillected 
from  the  instrument,  and  technical  words  (if  there 
be  any  to  encounter  such  intention)  should  give  way 
to  that  intention."    Now  what  may  fairly  be  con- 
sidered to  liave  been  the  intention  of  the  parties 
upon  the  whole  scope  and  object  of   the  deed  in 
question  ?    Putting  the  agreement  into  a  short  form 
it  amounts  to  this :  The  deft,  says  to  the  pit.,  *'In 
consideration  of  your  doing  certain  acts  and  giving 
me  a  bond  with  sureties  to  secure  the  performanct 
of  your  covenants  to  do  these  acts,  I  will  pay  you  a 
sum  of  r)(N)<V.  and  give  you  a  bond  with  sureties  to 
secure  the  payment."     And  the  pit.  on  the  other 
hand  covenants  to  do  the  acts  and  to  give  the  bond 
in  consideration  of  the  perfonuance  by  the  deft, 
of    the  covenants  on    his  part   to  be  performed. 
Ui>on  this  short  summary  of  the  deed  there  could 
scarcely    be   a   doubt    that    either   party  .might 
refuse    to    iierfonn   his    part   of    the    agreement 
until  he  was  secured  by  the  bond  of  tlio  other.  But 
the  counsel  for  the  pit.  say  tliat  the  particular 
terms  of  the  deed  show  that  this  could  not  be  tlie 
intention.    In  particular,  they  lay  great  stress  on 
the  word  *'  forthwith  "  in  the  plt.'s  covenant  to  pro- 
cure the  vessel,  which  they  interpreted  to  nican 
"  immediately,*'  and  they  urged  this  as  a  proof  that 
the  giving  the  bonds  could  not  be  meant  to  be  con- 
ditions pr«>cedent,  because  this  act  of  the  pit.  must 
necessarily  have  been  done  before  the  expiration  uf 
the  ten  days,  to  the  last  moment  of  wluch  the  deft. 
was  at  liberty  to  delay  the  execution  of  the  bond. 
And  they  also  insisted  ujion  the  clause  for  payment 
by  the  tleft.  of  Kmm)/.  before  the  expiration  of  seven 
days   after  the  arrival  of   the  vessel  at  Mordeu* 
Wliarf,  which  might  have  hapi)ened  withui  the  ten 
days,  and  therefore  they  argued  that  the  case  in 
both  these  respects  was  witliiu  the  first  rule  in  the 
notes  to  Poidatfe  v.  Cole,    It  appears  to  me  that  to:» 
great  force  was  attributed  to  the  word  "forthwith'* 
in  tlie  agreement,  and  that  all  that  was  meant  by  it 
was,  that  the  pit.  was  without  delay  or  loss  of  time 
to  procure  a  suitable  vessel  for  receiving  the  tele- 
graphic cable,  and  to  quicken  his  diligence  the  deft, 
covenanted  to  pay  him  1000/.  within  seven  days 
after  the  arrival  of  the  vessel  at  Mordents  Wharf. 
Out  of  regard  to  his  own  interests,  too,  the  pit.  would 
use  all  expedition  in  commencing  the  performance 
of  the.  agreement,  because,  unless  he  had  the  vessel, 
Yr'ilYv  vW  e9L\A^  Q\\V)Q«xd^e<\!udpped  and  ready  for  sea 
\>y  XYvQ  \t)X\v  5>3\y^^^  ^o>3\^\w5^  \«:«QL\^ihlc  to  psy 
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2I> If.  Pi^'r week  for hia  default.  Ithink  thcplt.coolilncit 
h«vo  been  compelled  to  take  a  singlis  step  nor  U 
incur  the  ■mallcat  eipciisc  towards  procarins  thi 
VMfC'l  till  be  was  sccurud  by  havin);  the  ileft.\ 
bonil.  and  tbat  if  ho  cIioiq  to  proceed  witliom 
haTint;  tlii*  Kcurit;,  everything  he  did  was  at  his 
own  pi-riL  If  the  deft,  wiahcd  to  obtain  the  plt-'s 
progress  witUn  the  ten  days,  he  might  Imve  e.t«;iited 
and  delivered  his  bond,  and  then  he  would  hare 
performed  all  that  was  required  of  liun  till  Ihe  Rit  i 
Instalment  of  the  SOOO/,  became  due.  It  is  a  stron;,' 
<arcuiii9taiice  indicative  of  the  intention  of  the 
parlies  that  the  stipulations  with  respect  to  the 
mtilual  bonds  should  be  conditions  prwMdent,  that 
these  sUpulation*  follow  all  the  covenant*  enterwl 
Uito  on  both  Bides,  and  that  they  are  agreed  and 
Oeclared  to  be  given  for  the  true  i)erformaticc  of  the 
corenuits  thereinbefore  contaiiitnl.  They  are  obvi- 
ooily  intended  therefore  to  bo  mutual  iccuritici  for 
tte  performance  of  all  the  covenants  by  each  of  tho 
pHties  respectively.  This,  I  think,  lakes  away  all 
ffttiund  (or  saying  that  the  covenants  for  giving  thi> 
bODds  go  only  to  part  of  the  consideration,  and  that 
«  breach  of  them  may  be  paid  for  in  damages. 
Though,  strictly  speaking,  they  enter  into  and  form 
part  of  the  consideration  on  bolh  sides,  yet  they 
-«xtend  to  the  whole  of  the  covenants  contained  in 
the  deed,  and  are  an  essential  and  vital  part  of  the 
agreement  between  the  parties.  Nor  Is  it  easy  to 
•ec  how  a  breach  of  them  could  be  compensated  in 
damages,  cr  what  eatimato  couhl  be  fnrnicJ  of  the 
measure  of  damages  for  tlieir  non-fiilfllnieiil.  I  do 
not  think  that  anything  in  favour  of  the  pit.  can  be 
made  of  the  clreumstanco  of  the  deft,  not  having 
given  his  bond.  It  appears  to  me  that  the  muEunl 
default  of  the  parties  had  the  effect  of  virtually 
patting  an  end  to  the  agreement,  because  neither  ol 
ftem  was  in  a  situation  to  insist  upon  performance 
by  the  other.  A  supposed  ease  was  put  at  the  bar, 
of  thoplt„  after  the  ten  days  had  expired  without 
ait  bond  having  been  given,  going  on  to  iierform  his 
covenants,  and  afterwards  in  an  action  to  recover 
fhn  amount  stipulated  to  be  paid  by  the  deft,  being 
met  by  a  plea  of  the  non-performance  of  the  condi- 
tion pivcwlent.  I  have  no  difBealty  in  saying  that 
Ib  such  a  CBK  the  party  who  may  avail  himself  of 
the  non-[jerfonnancc  of  a  condition  preeciient,  but 
»ho  allows  the  other  8i(h>  to  go  on  aad  perform  the 
nbscqucnt  stipuUtions,  liaa  waived  his  right  to 
iniist  upon  the  unperformed  condition  precedent  as 
an  answer  to  the  action.  Looking  to  tho  whole  of 
the  deed,  T  am  satisfied  that  it  was  the  intention  of 
file  parties  that  each  should  receive  from  the  other 

a  bond  as  a  security  for  the  performance    of  the 

covenants  before  either  was  hound  to  proceed  to 
perfomi  any  of  the  stipulations  contained   in  the 

'deed.     Fur  these  reasons  I  think  the  judgment  of 

ttae  Ex.  Cb.  ought  to  be  afOrmed. 

JuilgmeHt  n^rmerl. 
Pit,  in  error's  attorney,  S.  .V.  Driitr. 
Dutt.  in  error's  attorneys,  Pinniger  and  Wilkiiitca. 


to  grant  jiihlnge  UeetKc  "  thnmyb  the  teat  and  alomj 
the  raifld  and  ithmdt  of  ike  Sortlun  and  German 
Oraini"  are  men  tHi-platage,  as  agaitat  any  riijhlt 
if  l/ie  fMHdon  Tiiiiitg-Aoiue,  and  coajir  upon  (Ae 
LeilA  Tiinii^-hoKK  no  right  ihateitr  to  litCHte  pilotu 
in  respect  0/  uh^ part  of  the  distikli  of  iht  LuaJoa 
jfViiii/y-AuHsc. 

The  quL'sticm  in  this  case  arose  as  follows: 
In  the  nionlh  of  April  IHGI  the  sleani«hip  Oteiir, 
with  pasaen^er^,  left  London  on  a  voyage  to  Leith, 
From  London  to  the  North  the  (hear  was  under  . 
the  care  of  Joseph  Gray,  a  pilot  licensed  by  tho 
London  Trinity-house,  but  on  the  arrival  of  tho 
ship  at  the  Kore,  Capt.  Ilosaack,  the  master  of  the 
Otear,  and  tho  app.  in  the  case,  dismissed  Gray,  and 
himself  piloted  the  ahip  (or  the  remainder  of  tho 
voyage.  Gray,  at  the  time  of  his  dismissal,  offered 
to  continue  his  pilotage  services,  and  keep  chargo 
of  the  Oimi' as  far  as  Orfonlness;  bnt  his  scrviccB 
were  refused  by  Capt.  Hossock,  who  contend^  that 
he  was  entitled  to  pilot  the  Oacar  from  the  Nora  to 
OrfordncsB,  by  virtue  ot  a  licence  granteii  to  him  by 
the  master  and  aisiilants  of  the  Trinily-hoase  of 
Leith.  The  Otear  was  a  ship  carrying  pasaengera 
within  the  meaning  of  the  354th  section  of  the  Mer- 
chant Shipping  Act  of  1S54,  and  at  the  time  in 
question  Capt.  Hoasack  held  no  pilotage  certificate 
or  licence  from  the  London  Trinity-honsi-.  and  no 
other  pilotage  ccrtiflcatc  or  licence  but  that  from 
the  Leith  I'rinity-house.  An  information  was  pre- 
ferred by  the  London  Trinity-house  against  Capt, 
llnssack,  under  tho  Merchant  Ship[Hr^  Act  of  1S34, 
licfnre  one  of  the  magistrates  of  the  Thames  Police- 
court,  cluirging  him  with  naiigallng  the  Qitn'Oii 
the  voyage  above  named  from  the  Nore  to  Orfonl- 
ness without  employing  a  duly  qualified  pilot,  and 
Capt.  Hossack  was  convicted  in  the  penalty  of  10/^ 
-lubject  to  the  opinion  of  this  court,  which  was 
now  appealed  to.  In  the  year  17!IT  the  corporation 
and  assistants  of  the  Trinity -house  of  Lcilh  obtained 
from  the  Crown  a  charter  which  contained  tho 
following  recitals: 
And  wbereu  It  h&a  al»  b«ea  hui 


Dl;h:K 


if  Ihe 


'^t  Iho  CultAd  Kla^^lom  ei. , . 

ri(j  borly  oarpoT«l4  or  poLilio  la  Ucotluid  sforeaold  Lnvcile 
<fiih  ruEJ  pov«T  maA  AutboTliy  to  sapdrinteiid  the  1dl«tv«:  ( 
iiavlgallau,  indtoeiaralns  udllccnsa  pHnU  Far  ths  bfitt 
and  more  Mteli  pUolIng  ud  Bsilgwliig  Uie  ?ihlp>  ot  III 
.'illjol;  ud  of  hia  Urge  lubjecu  to.  Uiroiub    (Ud   lloug  111 


COITBT  OF  QUSBITS  BENCH. 


Si(ui(Aiy,  June  3,  18(«. 

<Bcf<jrf  CocKDL-KN,  CJ,  CBOHfTuN  and  Sues,  JJ.) 

HoBsiCK  c.  Gk^i-. 

The  Ship  Okab, 

Tkej'triidictioH  of  the  London   TriHilg-houtt  and  the 

Trinits-hanK  of  Ltidi, 

The  Jiritdlclion  of  thi    Trinita-houn  of  Leith   is  ix- 

ttfii-leil  fjcliaifSg  to  Srotlaad,  and  the  vviils  in  the 

JLeitA  Trinifjf-Aami}  charter,  i/ieiag  thai  body  jMwer 


tijKrian™  in  the  niLUgj^Hng. 
Msicatr  ■  thiv*  ud  Tcanek  ot  ' 
ot  Fonli,  no  (a  uad  thnugb  iT/a 


nmlneJaiuiroaiidqiulUlnl  lou'iln  tl 
piloli  fur  (11  httch  ailpi  or  tchmK  aula 

poMofj  or  pFrvtnn,  upon  IiJh  or  iheir  exj 
may  or  hdkII  ba  fuund  pro[ierl)r  1 


■Ui«,  and  alooE  d] 


r  lbs   mid  forpunkUOB 

I  caiiarlif  ol  pilot  or 

BrtL'wbuteorwlihln 


ikliihjil:  wi'bpenuia«r 
i«  m  by  •"/  bj-e-la 


0  be  paid  aa  IlK  fee  or  t'Vt 
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Q.  li.] 


II088ACK  r.  Gray.    The  Siiir  Oscar. 


FQ  B. 


iiilotri  fur  lilt)  navu.itkiu  of  the  iM>it,  harbour  ami  roadn  of 
Leitb  ia  the  same  vfAy  and  manaer  an  they  did  aud  do  enjoy 
the  same. 


In  the  year  1821  an  Act,  entitled  *' An  Act  for 
the  regulation  of  the  corporation  of  the  master  and 
assistant?  of  the  Trinity-house  of  Ixnth,"  was 
patised,  which  confirmed  the  rights  and  jirivileges 
granted  by  the  above  charter,  antl  that  Act  c<»n- 
tained  a  schedule  of  the  rates  to  be  received  by 
the  pilots  licensed  by  the  snitl  corix)ration.  The 
licence  granted  to  Capt.  llossack  by  the  Leith 
Trinity-house  set  forth  the  authority  of  that  cor- 
poration to  license  pilots  for  the  limits  mentioned 
in  the  charter,  and  that  Capt.  Ilossack  having  Inren 
examined  and  found  duly  qualified  to  act  as 
pilot,  M'jis  thereby  appointed  by  the  master  and  as- 
sistants of  the  Trinity-house  of  Leith  to  take  charge 
of  any  ship  or  vessel  from  Leith  Koad  eastward  to 
8t.  Abb's  Head,  and  southwanl  along  the  cast  coast 
of  England  to  Orfordncss,  thence  to  the  Nore,  and 
riVf  versa.  It  was  said  that  the  Leith  Trinity- 
house  had  been  in  the  habit  of  granting  licences  to 
masters  of  vessels  and  others  to  pilot  vessels  in  the 
form  set  out  above,  but  the  Trinity-house  of  London 
had  never  U'en  aware  of  the  granting  of  such 
licences,  or  that  the  power  to  grant  such  licences 
was  ever  ciaimc<l  by  the  Trinity-house  of  Leith. 
By  sect.  1  of  the  5  (Seo.  2,  c.  20,  after  reciting  that 
the  Trinity-house  of  London,  by  long  usage,  and  by 
virtue  of  divers  letters  patent,  granted  to  them  by 
the  Crown,  had  been  authorised  and  em|)owered  to 
appoint  pilots  to  conduct  ships  and  vessels  out  of 
the  river  llmmes  and  Medway  through  the  North 
Channel  to  or  by  Orfordness,  and  round  the  Jjong- 
sand  Head  into  the  Downs,  and  from  and  by 
Orfordness  up  the  North  Channel  and  the  rivers 
Thames  and  Medway,  it  was  enacteil  that  from  and 
after  the  24th  June  1732,  if  any  person  should  take 
UIK)U  himself  the  charge  of  any  ship  or  vessel  as 
pUot  down  the  river  Thames,  or  through  the  North 
Chaimel  to  or  by  Orfonlness,  or  round  the  I^ng- 
sand  Head  into  the  Downs,  or  down  the  South 
Channel  into  the  Downs,  or  from  or  by  Orford- 
ness up  the  North  Channel  or  the  rivers  Thames  or 
Medway,  other  than  such  person  as  should  be 
licensed  and  authorised  to  act  as  a  pilot  by  the 
Trinity-house  of  London,  every  person  so  offending 
and  being  lawfully  convicted  should,  for  every  such 
offence,  forfeit  the  sum  of  20/. 

The  48  Geo.  J),  c.  104,  s.  2,  required  the  Trinity- 
house  of  London  to  license  pilots  for  the  ])urixjsc 
of  conducting  ships  navigating  **  up  and  down  or 
upt>n  the  rivers  Thames  and  Medway  and  ail  and 
every  the  several  channels,  creeks  and  docks 
thereof  and  therein,  or  leading  or  adjoining  thereto, 
as  well  between  Orfonlness  and  London-bridge  as 
from  London-bridge  to  the  Downs,  and  from  the 
Downs  westward  as  far  as  the  Isle  of  Wight,  and  in 
the  English  Channel  from  the  Isle  of  Wight  up  to 
London-bridsfc ;"  and  such  vessels  were  to  be  con- 
ducted and  piloted  by  such  pilots  so  appointed  and 
licensed,  and  by  no  other  pilots  or  persons  whomso- 
ever, except  apiwinted  by  the  society  or  fellowship 
of  the  Trinity-house  of  Dover  (commonly  callcHl 
Cinque  I'ort  pilots),  within  the  limits  therein 
mentioned.  This  iwwer  of  the  London  Trinity- 
house  to  license  pilots  to  conduct  ships  and  vessels 
within  the  limits,  as  mentioned,  between  *•  Orford- 
ness and  London-bridge,"  was  confirmed  by  the 
52  Geo.  0,  c.  iVX  and  the  G  Geo.  4,  c.  125,  the  latter 
Act  providing  that  all  ships  navigating  within  these 
limits  (with  certain  exceptions  set  forth  in  the  Act) 
should  be  conducte<l  and  piloted  within  the  limits 
aforesaid  by  such  pilots  so  to  be  appointed  and 
Ik'onsed,  and  hy  no  other  pilot  or  person  whomsoever. 
Upon  this  Btatomant  of  facts  the  opimon  oi  t\\e 

court  was  sought  on  appeal  as  to  whether  Capt. 

Hossack,    the   niastvr  of  the   Osatr,  vas  on  tV\c 


occasion  above  mentioned  qualified  by  the  Hoenc^ 
of  the  Leith  Trinity-hoaac,hcld  by  him  as  detcribedf 
to  pilot  the  Oscar  betw-con  the  Nora  and  OrfordneN? 


TUq   Sollritor- General    (with    him    Maudt)  con- 
tended, on  behalf  of  Gray,   the  London  Trinity- 
house  pilot,  and  in  support  of  the  Thames  magis- 
trate's   decision,   that    Captain    Hosaack  had   09 
authority  to  act  as  pilot  in  navigating  his  ship  to 
Orfordness,    the    charter  bestowed    on  the   Leitir 
Trinity-house  not  giving  that  body  any  pibttp 
power  heyoud  their  jiarticular  local  limits ;  that  the 
Leith  Trinity-house  claimed  their   powers   under 
their  charter  of  1707,  but  that  for  a  considerable 
time  previous  to  that  charter  the  London  Trinity- 
house  hud  the   exclusive  authority  under  Act  of 
rarliament  to  license  persons  to  act  as  pilots  to 
Orfonlness;  tliat  it  never   was  intended  that  tba 
words  "'  along  the  adjoining  seas"  were  to  give  tha 
Leith  corporation  power  to  license  peraons  to  navi- 
gate shii>s  some  distance  from  their  own  district  qd 
the  ICnglish  coast,  and  near  to  the  mouth  of  tba 
Thames  to  London.    It  was  never  contemplated  hf 
the  statute  1  Geo.  4,  c.  57,  that  the  Leith  Trinity** 
house  was   to  come  in   conflict  with  the  Londoo. 
Trinity-house,  and  the  Leith  schedule  of  pilotage 
charges  proved  that  that  was  not  intended.    The 
a70th  section  of  the  Merchant  Shipping  Act  of  1854 
provided    that  the  London  Trinity-honae   should 
continue  to  license  pilots  from  London  to  Orford- 
ness on  the  north  and  Dungencss  on  the  soatlL. 
But,  even  if  the  Leith  charter  gave  the  ri^t  ta 
license  the  master  to  pilot  his  own  ship^  the  licence 
held  by  Capt.  Hossack  was  not  of  thie  character 
required  by  the  340th  section  of  the  Merchant  Ship^ 
ping  Act,  which  provided  that  it  must  be  a  licence 
to  i>ilot  his  particular  sliip,  whereas  Capt.  Hossack^ 
licence  was  a  general  licence  to  pilot  ships;  that 
the  conviction  of  the  lliames  magistrate  must  be 
8U[>iM)rted,  first,  upon  the  ground  that  the  Leith. 
Trinity-house  had  no  authority  to  grant  C^t  Hos- 
sack a  licence  to  pilot  his  ship  to  Orfordness ;  and 
secondly,  because  Capt.  Hossack  did  not  possess  9l 
licence  authorising  him  to  pilot  as  master  in  the 
London  Trinity-house  district,  in  compliance  with, 
the  terms  of  the  Merchant  Shipphig  Act  of  1854. 

Cokrufife,  Q.  C.  (with  him  TVr/ier)  contended 
that  the  Thames  magistrate's  conviction  should  be 
quashed  ;  and  that  both  under  the  charter  and  the 
Act  of  Parliament  the  Leith  corporation  had 
authority  to  license  pilots  along  the  German  Oceta 
as  far  as'  it  went,  and  that  was  to  the  mouth  of  tba 
Thames.  The  terms  of  the  charter  were,  that  ''it 
would  tend  to  increase  good  government  and  navigi- 
tion  in  these  realms  ;**  clearly  meaning  that  their 
authority  to  act  was  not  to  be  confined  to  Scotland^ 
otherwise,  why  was  the  word  "realms"  introduced f 
The  1  Geo.  4  confirmed  the  jurisdiction  of  the  Leith 
Trinity -house  along  the  Northern  and  the  Gcrmsn 
Oceans  ;  and  that  being  so,  the  app.  had  committed 
no  breach  of  duty  in  acting  as  pilot  under  such 
licence  between  the  Nore  and  Orfordness,  and  the 
app.  came  within  the  terms  of  the  Merchant  Shipping 
Act,  which  confirmed  all  pilotage  powers  existing 
l)efore  that  Act  and  not  expressly  abrogated  by  it 
With  respect  to  the  expression  *' adjoining  sess," 
that  must  be  read  in  connection  with  and  as  bearing 
out  the  contention  as  to  the  force  of  the  wordir 
"these  realms."  It  might  he  that  the  London 
Trinity-house  had  authority  over  some  portion  of 
the  same  district  as  the  Ijcith  Trinity-house,  but 
that  would  not  do  away  with  tlie  concurrent  jurif- 
diction  of  the  latter. 

T\\vi  Suticilor-G'cncra/  having  replied. 
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Q.  B.] 


HosBACK  V  Grat.    The  Ship  Oscar. 


[Q.  B. 


the    Leith    Act  of   Parliament    and    the    charter 
were  intended  to  limit  the  jurisdiction  of  the  Trinity- 
boose  of  Leith  to  Scotland.    In  the  first  place,  there 
was  at  the  time  of  the  charter  being  granted  to  the 
Trinity-house  of  Leith  an  Act  of  Parliament  in 
eadstence  which  rendered  it  penal  for  any  one  to 
undertake  to  navigate  or  conduct  a  ship  as  pilot 
between  the  mouth  of  the  Thames  and  Orfordness, 
going  northwards  and  coming  southwards,  without  a 
licence  as  pilot  from  the  London  Trinity-house.    It 
nerer  could  have  been  supposed  that  the  Crown,  who 
IB  a  party  to  every  Act  of  Parliament,  could  have  in- 
tended to  grant  authority  or  to  confer  on  the  Trinity- 
boose   of  Leith  an  authority  to  grant  licences  to 
navigate  vessels  within  the  particular  districts  as  to 
which  the  prior  Act  of  Parliameut  was  in  force,  and 
to  legalise  by  charter  that  which  was,  by  Act  of 
Parliament,  declared  illegal.     Then,  if  we  look  at 
1  Geo.  4,  which  is  an  Act  of  Parliament  relating 
to    the   Trinity-house  at  Leith,  it   is    plain,    so 
far  as  the  pilotage  jurisdiction   is  cooccmed,  that 
what  that  Act  intended  to  do  was  to  confer  and  give 
additional  force  and  effect  to  the  charter.    It  could 
not  be  supposed  that  it  was  intended  to  do  away  with 
the    statute  of   Geo.  2,  conferring  the    authority 
on    the   London  Trinity-house,  without    actually 
repealing  or  expressly  repealing  the  authority  con- 
ferred by  tJiat  statute  on  the  London  Trinity-house ; 
it  could  not  be  supposed  that  it  was  intended,  by  a 
fide  wind  or  by  implication,  to  repeal  that  Act  of 
Parliament.    When  we  look  at  that  Act  of  Parlia- 
ment it  is  plain  to  my  mind  that  it  must  have  been 
the  intention  of  the  Legislature  that  the  authority 
in  pilotage  matters  which  this  conferred  or  con- 
firmed by  Act  of  Parliament,  should  be  limited  to 
Scotland,  inasmuch  as  we  find  that  all  the  rates  of 
pilotage  as  settled  here,  in  the  schedule,  which  are 
•o  important  a  matter  to  prevent  disputes  between 
masters  and  pilots  and  the  owners  of  vessels,  and  to 
prevent  the  extortion  that  might  arise  in  many 
instances — that  all  those  rates  for  {oloting  are  con- 
fined to  the  different  ports  along  the  coasts  of 
Scotland,  and  for  navigating  vessels  between  those 
ports,  making  it  plain  to  my  mind  that  the  intention 
of  the  Act  was  to  confer  jurisdiction  solely  with 
regard  to  the  coasts  of  Scotland.    As  I  have  just 
now  pointed  out,  the  whole  system  has  been  to 
confer  local  jurisdiction  only  within  those  limits  of 
navigation  within    which    the   discretion    of    the 
persons  who-  are  to  confer  the  licence  was  supposed 
to  be  limited.    It  certainly  would  seem  to  be  an 
extraordinary  thing  to  confer  on  the  Trinity-house 
of  Leith  that  which  is  not  conferred  on  any  such 

Sort  in  this  country,  namely,  the  power  to  grant 
cences  to  extend  along  the  whole  of  the  coasts  of 
England.  The  only  reial  difficulty  arises  from  the 
insertion  of  the  words  in  the  charter  and  in  the 
Act  of  Parliament  referring  both  to  the  coasts  of 
the  German  and  Northern  Oceans,  and  also  to  the 
coasts  of  Scotland.  I  cannot  help  thinking  that 
was  put  in  by  way  of  extra  caution  in  order  to 
include  everything,  and  must  be  taken  clearly  to 
be  surplusage.  To  give  to  it  any  other  interpre- 
tation would  lead  to  great  conflict  and  to  unfor- 
tonate  consequences,  \f  licences  were  to  be  granted 
to  pilot  ^his  southern  end  of  the  eastern  coast  of 
these  realms  to  persons  whose  local  knowledge 
of  those  parts,  while  it  would  render  them  admi- 
rable pilots  as  far  as  the  coast  of  Scotland  was 
concerned,  might  make  them  very  insufficient 
ones  so  far  as  it  related  to  the  southern  or  eastern 
parts  of  England.  1  cannot  but  hold  that  the  true 
construction  is,  that  the  Leith  charter  of  incor- 
poration is  confined  to  the  coasts  of  Scotland  and 
cannot  conflict  with  the  jurisdiction  of  the  Trinity- 
hoose  of  London  between  Orfordness  and  the 
uth  of  the  Thames.  I  therefore  think  that  this 
ni^viction  was  right. 

COD 


Orompton,  J. — ^No  one  can  read  the  first  charter 
without  seeing  what  the  intention  must  have  been ; 
and  when  we  remember   also  (as  my  Lord   has 
observed)  the  general  policy  and  the  rules  relating 
to  general  pilotage  which  the  Legislature  has  enacted, 
I  should  think  no  one  could  doubt  that  they  were  in« 
tended  to  have  only  the  effect  which  the  Solicitor- 
General  would  give    them.      Now,  unfortunately, 
there  is  a  loose  word  or  two,  and  Mr.  Coleridge  m 
his  argument  rests   on  "German    and    Northern 
Oceans."   Taking  those  words  together,  I  think  from 
the  observations  made  on  them  as  to  the  general 
policy  and  the  clear  intention  of  the  charter,  if 
they  stood  alone,  I  should  have  been  disposed  to 
give  them  the  construction  that  one  must  give  to  an 
Act  of  Parliament.     Considering  the  state  of  the 
law  when  this  Act  of  Geo.  4  was  passed,  I  can- 
not entertain  a  doubt  that  any  additional  power 
that  Mr.  Coleridge  wants  to    give  to  the    juris- 
diction of  the  Leith    Trinity-house  at  that  time; 
has  been  confined  entirely  to  Scotland,  and  more 
especially  so  when  we  take  the  passages    which 
my  Lord  has  referred  to  as  to  the  rates ;  and  nothing 
can  be  stronger  than  the  rates  given  in  these  pilot- 
age Acts.     We  are  now  considering  whether  the 
IMnity-house  of  Leith  could  license  pilots  to  navi- 
gate vessels  into  all    the    channels   and   all   the 
ports  throughout  England,  and,  for  aught  I  know, 
probably  into  the  Thames.    Now,  when  we  look  at 
the  Act  of  Parliament,  it  is  quite  clear  that  the 
matters  all  refer  to  Scotland.    In  the  first  place,  no 
bye-laws  are  to  be  made  but  those  sanctioned  by  the 
Lord  President,  the  Lord  Justice  Clerk,  the  Judge 
of  the  High  Court  of  Admiralty,  and  His  Majesty's 
Advocate  of  Scotland.     Could  it  be  that  it  was 
intended  to  exclude  the  law  officers  here,  and  yet  that 
it  was  to  apply  to  England  by  granting  a  power  to 
the  Scotch  courts,    and   those    Scotch  bodies,  to 
grant  licences  all  through  England  with  a  power  of 
this  kind  ?    Then,  again,  before  being  sanctioned 
they  are  to  be  hung  up  in  the  Custom-house,  the  Act 
giving  them  a  power  to  hang  them  up  in  all  custom- 
houses where  these  pilot  matters  are  to  prevail ;  and 
it  also  says  that  they  are  to  be  subject  to  the  Lord 
President,  who  shall  cause  the  sam?  to  be  so  hung 
up  in  the  several  custom-houses  of  Scotland,  and 
in  the  Trinity-house  of  Leith.    Then  the  notices 
of  appointments   are  to  be  affixed  in  the  Trinity- 
house    of   Leith;    and    then    there   are  penalties 
attaching  to  these  parties.     Now,  supposing  Mr. 
Coleridge's  argument  to  be  good,  and  if  a  party 
who  took  charge  of  a  vessel  on  the  English  coast 
were  to  be  guilty  of  drunkenness  or  incapable,  he  is 
to  be  fined  and  punished,  but  there  is  no  power  of 
punishing  him  except  by  taking  him,  according  to 
the  provisions  of  the  subsequent  Act  of  Parliament^ 
before  the  penal  jurisdiction  of  Scotland.    It  seems 
quite  inapplicable  to  any  such  case.    Considering 
that,  and  considering  all  the  provisions  of  the  Act, 
and  that  it  is  confined  to  the  northern  ports  of 
England,  one  cannot  suppose  it  was  the  intention 
of  the  Legislature  by    the    statute    to  give  the 
Trinity-house  of  Leith  a  power  of  granting  such 
licences  as  would  allow  Scotch  pilots  to  come  down 
to  pilot  a  vessel  between  the  Nore  and  Orfordness, 
and  all  the  branches  of  the  seas  and  the  coasts  that 
are  referred  to  there.    I  think  it  is  clear  that  the 
resp.  is  entitled  to  our  judgment. 

Sheb,  J. — I  am  of  the  same  opinion. 
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VICE-ADMIUALTV   COURT,  CAPE  TOWX. 

Afaoh  iGonUlT,  18G5. 

(Bcfoix*  Acting  Chief  Justice  Bell.) 

The  Alii'Ia  Annie   and  The   Aminta  r.  The 

Sl'IXlHA. 

Soii'fi</c  ficrvirc.  and  trrcrkin;/ — iJcmawh  of  ixn-.s^tivt 
8iih'<ujt:  s*'rnritt/  disconrarjid — Ohl  and  new  pra''tire 
<M  io  the  iHodn  ofi/ranti/ff/  nicardi — Ontrt  ntur  tjuidcd^ 
not  so  muvh  hif  vui'(e  o/'  the  proper  ft/  xalcid  us  hi/  the 
laeritoriuiisnexs  of  the  strvim  rentLrcd — (ifiwrnf 
review  of  extreme  award<  —Court  not  necessarifi/  fftniud 
to  the  I'.rtent  of  the  salratj»-  nmoiint  actauUif  tcndned 
and  paid  into  court. 

Where  t'co  ships  chiiiUHl  as  stifrors  of  a  denJirt  ship^ 
and  it  was  prtwfd  that  the  master  of  one  of  them 
ahstrnrted  ffo*jds  from  the  derelict  with  an  evident 
intention  of  not  restoring  or  accounting  for  them: 

Ileldf  that  the  niisr.ondnri  of  the  master  so  iniproj)rrIy 
removin;/  f/oods  tainted  the  whole  sal  cage  service  of  his 
ship^  and  deprived  his  ervw  as  well  as  himself  of  all 
particijuition  in  the  sidvat/e  award. 

Bell,  Acting  C.  J.,  after  reviewing  the  whole  of 
the  voiuniinoiu)  evidence  in  this  cose,  said : — ^Thc 
Scindia  was  a  ship  sound  in  hull,  having  all  her 
standing-rigging,  excopt  that  of  her  mainmast,  well 
under  tlie  command  of  her  helm  when  steered,  but 
deserted  by  her  crew,  and  found  iu  tlic  open  sea  in 
quiet  weather  within  view  of  an  anchorage.  She 
was  taken  iM>sses8ion  of  hy  the  present  claimants  as 
salvors,  her  ports  and  scuttles  closed,  her  sails  set, 
her  anchors  bent  on  to  cable,  and  bhe  was  navigated 
Mife  to  the  anchorage  without  misadventure  or  risk 
of  any  kind,  except  the  possible,  but,  in  the  state  of 
the  weather,  the  improbable  one,  of  a  gale  of  wind 
from  the  south-east.  For  these  services  the  salvors 
have  claimed  a  half  of  the  valuo  of  the  Scindia,  her 
cargo  and  freight;  which  for  ship  and  cargo  has 
been  ascertained  to  be  7000/.  and  21,281/.  respec- 
tively. With  regard  to  the  freight  the  salvors  state 
its  amount  to  be  3000/. ;  but  of  this  there  is  no  evi- 
dence. The  salvors  were  willing,  however,  to  take 
it  to  be  200<)/.,  and  the  owner  of  the  Scindia  assented 
to  this.  The  aggregate  value  of  the  ship,  cargo  and 
freight  then  is  to  be  taken  as  30,281/. ;  and  the  lialf 
of  that  sum,  or  15,140/.  10s.,  is  what  the  salvors  ask 
for  their  services,  having,  previously  to  proceeding, 
demandeil  a  sum  of  20,000/.,  and  insisted  upon 
security  to  that  amount  being  found  before  they 
would  consent  to  liberate  the  Scindia,  which,  it  is 
worth  observing,  after  having  some  slight  repairs 
done  to  her,  having  discharged  the  damaged  part  of 
her  cargo,  and  had  tho  remainder  re-stowe<l,  pro- 
oeedetl  on  her  voyage  to  P^ngland,  where,  by  this 
time,  she  may  have  safely  arrived.  I  should  observe 
here,  that  among  the  affidavits  for  the  salvors  I 
found  some  to  the  effect  that  the  valuation^  put 
ujKjn  the  Scindia  and  her  cargo  under  the  authority 
of  the  court  were  much  too  low ;  but  no  application 
was  made  for  a  re- valuation,  nor  was  any  use  made 
of  these  affidavits  at  the  hearing  of  the  case.  When 
the  case  for  the  salvors  was  opened,  it  was  urged 
upon  the  court  that  the  rule  in  such  cases  was  to 
award  (v:?rtain  fixed  jjroportions  of  the  value,  such  as 
a  moiety,  a  tliird,  a  fourtli,  or  a  fifth,  accorJiuic  to 
the  opinion  entertained  l)y  the  court  of  the  extent 
of  the  services  remlerod  and  the  benefits  received  ; 
seldom  I'/ss  than  a  thiitl,  and  gc^icrally  <  nc-half 
being  sai<l  to  be  given,  and  groat  stress  wast  laid 
upon  the  value  of  tlie  salving  vessels  and  the  risk 
thoy  nin,  the  A/iria  Aii/iic  and  her  cargo  and  freight 
being  stated  to  he  of  tho  value  of  l»,OCM)/.,  and  lV\c 
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Aminta,  her  cargo  and  freight,  of  the  value  of  StsOOO/. 
These  values,  however,  were  mere  statements,  no 
evidence  of  either  value  having  been  produced.    It 
was  admitted  for  the  salvors  that  they  had  not  nm 
any  risk  for  their  ships  or  their  lives  from  bad 
weather,    ami   that    they    had    not    exhibited  any 
great  degree  of  skill,  none  having  bceu  required; 
hut  it  was  urged  that  they  had  bestowed  great  labour 
in  getting  the  Srindia  under  sail,  bending  on  the 
ancliors,  and  ])n'paring  for  mooring.    I  am  not^  hov- 
ever,  able    to  find    that  any  such   great  amoont 
of    labour    was     either     necessary    or    bestowed. 
With    resiK»ct    to     tho    Srindia    herself,    it    was 
urged   that    xhe    was    in    imminent   danger  from 
her  proximity  to  the  coast,  and  the  chance  of  south- 
east or  lantlward  g:Uc  arising.    No  doubt  she  did 
run  that  risk,  and  if  she  had  been  allowed  to  reiniin 
exposiMl  to  it  long  c'uough  without  any  one  coming 
to  her  rescue,  she  would  in  all  moral  im)bability 
have  lieen  driven  on  shore  and  have  perished ;  bat 
the  barometer  all  along  showed  that  she  was  in  no 
very  inmieiliate  danger  of  such  a  catastrophe.    I 
was  surprised  when  security  was  askc^d  for  so  large 
a  sum  as  20.(VN)/.,  and  equally  so  to  sec  that  tbcy 
prayed  for  a  half  of  the  value  of  the  property  saved, 
and  to  hear  it  insistted  on  from   the  bar  that  the 
course  still  observed  was  to  give  a  definite  propor- 
tion, which  was  seldom  less  than  a  third,  because  I 
had  thought  that  the  ohl  practice  of  the  Admiralty 
Courts  in  awarding  definite  proportions  had  been 
exploded,   and  that  more  rational  and  just  views 
now  prevailed  in  this  matter.    It  is  no  doubt  trae 
that  formerly  such  amounts  of  salvage  were  given  as 
must  have  inailc  it  questionable  with  those  interested 
whether  it  would  not  have  been  as  well  in  some  of 
the  cases  that    the  vessel    had    been  allowed   to 
perish.     It    is    hardly    too   much     to    say  that 
salvage  at  that  time  did  almost  as  niacli  damage 
as  wrecking ;    it     mattered    little    to    those    in- 
terested whether  their  loss  arose  from  the  act  of 
the  sea  or  from  the  act  of  man.    But  with   the 
progress    which    has    been  made   in  other  things 
towanls  a  more  sound  way  of  thinking,  the  Courts 
of  Admiralty  have,  in  estimating  salvage  compen* 
sation,  adopted  tho  rule  of  taking  a  general  view  of 
the  nature  of  the  services  rendered,   the   dangv 
incurred,   the  duration  of   the    services,    who  and 
what  the  salvors  are,  and  the  situation  and  condi- 
tion of  the  vessel  saved.    Now,  in  this  case  I  am  of 
opinion  that  the  services  rendered, 'though  nccessaiy 
to  the  preservation  of  the   Scindiaj  exceedetl   bat 
little  those  of  ordinary  navigation ;  that  they  were 
given  without    any  danger  whatever  incurred  by 
those  who  rendered  them  ;  that  the  duration  of  the 
services   exceeded  one  day  only  by  three    hours; 
that  the  salvors  were  merely  merchant  vessels  pro- 
secuting an  ordinary  trading  voyage  not  requiring 
any  great  exiR'dition  or  exacting  from  tho  masters 
of  the  vessels  any  great  urgency,  such  as  has  beoi 
the  case  where  ])assenger  and  mail  steamers  have 
been   the  salvors;  and   that  the  situation  of    the 
Srindia,  the  vessel  saved,  though  undoubteilly  one 
of  some  degree  of  risk,  was  not  one  of  immediate 
peril  retiuiring  immediate  relief.     Such  being  my 
opinion  of  the  services  rendered  and  received,  I  find 
tliat  no  fixed   i»rtion  of  the  value    saved  is  now 
awarded :  that   the  value  saved  is  merely  one  de- 
ment  in    the   consideration   of    the    salvage   that 
ought  to  Ikj  given,  private  right  and  justice  luiving 
weight    given    to     them,    as     well  as    to    public 
policy,  in  the  cncouragenjcnt  of   services    for  the 
rescuing   of   life   and  property,   and   I    find  that, 
in  administering  the  law  acconling  to  this  principle, 
sums   have  been   given   without   reference  to  what 
might  )k'  their  i)roportion  to  the  value  of  the  imo- 
perty    saved,  but  which,   if   C4ilculated   with  such 
refeivuec,  vary  from  one-eightieth  upwards.    I  find 
tVvia  Itovw  \\v\i  \(cxw9»;s\  oi  ^  ^csSkN*  "^'wittty  of  eaaof 
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beyond  those  cited  from  the  bar,  and  more  modern 
in  date.    The    one   to   which    I  have  referred,  in 
irhich  one-eightieth  was  given,  was  tliat   of   the 
MnJasthnHy  1  Swa.  171,  where  the  value  saved  was 
40,000/.,  and  the  salvage  awarded  was  500/.    I  have, 
however,  selected  three  of  the  many  cases  as  fittest 
for  my  consideration  in  fixing  what,  in  my  opinion, 
the  amount  of  salvage  ought  in  this  case  to  be,  as 
ooe  exhibits  the  highest  and  another  the  lowest 
amount  of  salvage  that  has  been    given  in  late 
times.    The  first  of  them  is  the  case  of  the  Windsor 
Ca$tle,  to  be  found  in  2  Irish  liep.  for  1843,  where 
the  judge.  Dr.  Stock,'  whose  judgment,   which   I 
read  rather  as  an  interesting  study  than  a  dry  legal 
veport,  awarded  5000/.  out  of  20,000/.,  or  a  sum 
«qual  to  one-fourth.    In  that  case  the  vessel  saved 
was  in  imminent  risk  of  perishing  entirely  ui)on  a 
rock-bound  lee  coast,  on  which  a  heavy  surf  was 
Inreaking,  while  current  and  wind  were  drifting  her 
right  upon  it,  and  the  operations  of  the  salvors  were 
80  great  and  so  momently  attended  with  peril,  as  to 
exceed  the  belief  of  nautical  persons,  though  incon- 
testibly  proved  to  have  actually  occurred,  and  lasted 
over  several  days,  during  which  the  salvors  endured 
excess  of  fatigue,  and  the  extremity  of  danger,  and 
under  all  the  circumstances  the  rescuing   of  the 
ship    might   be   called    a  recovery  from  absolute 
total  loss.     But   for  this  salvage  the  vessel  must 
irretrievably  have  jwrished,  and  her  salvors  with 
iier.    The  second  case  is  that  of  the  EUa  ConstancCy 
33  L.  J.  4,   189.    Tliere  the  vessel  succoured  was 
a  steam  passenger  ship,  which  had  consumed  all  its 
fuel,  it  two  masts,  and   every  available  piece   of 
wood ;  while  in  this  state,  and  lying  still  upon  the 
waters,  she  was  come  up  to  by  a  mail  steamer, 
which  towed  her  into  Malta,  a  harbour  it  reached 
in  eleven  hours.    In  that   case  the   value  saved 
was    IGjOOOL,    and    the   sum  awarded   was  400/., 
«  fortieth  of    the  value  saved,   although    it   was 
urged,    with   contradiction    no   doubt,    that   the 
Teasel    saved  was   utterly  helpless,    as  she  could 
not   have  sailed   under   canvas.      The  third  case 
if    the    one   most  analogous    to  the  present.    It 
it    that    of    the   Earl    of   JCgtinton,    1    Swa.    7. 
tlhis    vessel    was    driven    on    shore    in    Simon's 
Bay,  and  struck  heavily  on   the  beach.     In  that 
poeition,    if  the  weather  had  become   boisterous, 
the  vessel  would  have  been  in  very  great  danger 
—the  suggestion  that  was  made    in   the   present 
ease;    but    she   was    got   off    by    the    exertions 
<d    the    salvors,    which   were    rendered   without 
any  risk  of  their  property  or  their  lives,  as  in  the 
present  case.    The  value  of  the  property  saved  in 
tlus  instance  was  85,000/.,  and  the  salvage  awarded 
was  2000/.,  or  one  forty-third  of  the  value  saved. 
Ko  doubt,   in   this  last    case,  the    services  were 
Y^dered  by  naval  officers,  to  whom  less  is  generally 
awarded  than  to  civilians ;  but,  on  the  other  hand, 
tte  services  rendered  were  much  greater  than  in  the 
present  instance,  and  by  a  much  larger  number  of 
t&TAom.    Alter  a  careful  review  of  all  the  circum- 
stances which  I  have  remarked  as  necessary  to  be 
**^^n  into  consideration  in  cases  of  this  nature, 
•^<1    particularly  of   the   nature  of   the    services 
lenclv'rcd  by  the  salvors,  I  am  of  opinion  that  the 
tender  by  the   resiw.  in    this    case  of  2000/.   was 
•^^^^ient,  and  ought  to  have  been  accepted.    By  the 
^^''^nicut    of   the    two    captains   of    the  salving 
J^5i?U,  this  sum  would  have  to  be  divided  equally 
**®t^^oon  them.    The  court  can  have  no  difficulty  in 
f^aixling  to  the  ship  Amindu  one-half  of  the  sum 
wndorx?'^  but  the  case  is  different  with  regard  to 
?l  ^^ficia  Annie    After  all  the  vessels  arrived  in 
ff^  Bay  a  variety  of  articles,  which  are  specified 
*U^t,  were  handini  over  by  Kirby,  the  master  of 
[^^/■^/iVia  Annity  to  the  collector  of  customs,  as 
3?!^^^  been  taken  out  of  the  Scindia.    To  the  affi- 
^^    of  the  coUcotor  atatiag  tbia  fact  there  was 


appended  a  memorandum  by  Orpen,  the  officer  who 
made  out  the  list,  to  the  effect  that  he  had  reported 
to  Kirby  a  report  that  he  had  been  pillaging  the 
Kxiiulia,  when  he  admitted  that  he  had  some  things 
taken  out  of  that  vessel  after  he  had  first  denieid 
that  he  had  any,  and  that  the  officer  had  thereui)on 
ordered  him  forthwith  to  return  them  to  the 
iicindia.  This  memorandum  was  not  authenticated 
by  the  oath  of  Orpen,  but  Kirby,  feeling  the  preju- 
dice which  it  would  operate  against  him,  made 
affidavits,  not  denying  that  he  had  taken  the  things 
out  of  the  Scindia,  but  alleging  that  he  had  return^ 
them  voluntarily.  Whichever  of  these  stories  may 
be  the  true  one  matters  little,  because  either  of 
them,  and  both  together,  establish  the  fact  that 
Ivirby  had  taken  articles  out  of  the  Scindia  without 
any  explanation  why  he  did  so.  except  such  as 
of  itself  is  sufficient  to  inculpate  him,  namely,  that 
he  did  it  "  while  as  yet  it  was  doubtful  whether  the 
derelict  could  be  brought  into  port."  Moreover, 
Kirby  delivered  the  ai'ticles  in  question  as  being 
all  the  articles  he  had  taken  out  of  the  Scindia ; 
whereas,  after  the  case  had  been  heard,  an  affidavit 
was  produced  in  this  court,  which  was  awom  in 
Liverpool  by  Fraser,  the  officer  who  took  the  Alicia 
Annie  home  for  Kirby,  swearing  that  before  he, 
Fraser,  sailed  from  Algoa  Bay  a  boat  left  the  Alicia 
Annie,  with  a  message  that  the  articles  s^nt  in  it 
were  all  that  Capt.  Kirby  had  which  belonged  to 
the  Scindia  ;  but  that  at  sea  he  found  a  variety  of 
artides  having  upon  them  the  name  of  the  ship 
Scindia,  which  were  specified  in  the  affidavits.  In 
the  affidavits  used  at  the  hearing  there  were  two 
in  which  it  was  sworn  that  from  the  Aminta  boats 
had  been  seen  going  to  and  from  the  Alicia  Annie 
and  the  Scindia,  before  the  Aminta  came  up  to 
them ;  and  Calwin  swore  that  while  he  was  already 
in  charge  of  the  Scindia,  an  order  came  from  Kirby 
to  him  to  deliver  to  a  barque  which  had  alsocome  up, 
rope  and  ship*s  provisions  from  the  stores  of  the 
Scindia,  The  matter  then  stands  thus  with  Kirby : 
he  takes  a  great  variety  of  articles  from  the  dere- 
lict, and  either  voluntarily  or  compulsorily  delivers 
over  part  of  them  as  if  they  were  the  whole,  and 
detains  fully  as  many,  if  not  more.  In  taking  these 
articles  from  the  Scindia,  Kirby  cannot  pretend  to 
have  acted  the  part  of  a  salvor ;  it  was  that  of  a 
wrecker ;  and  yet  the  abstraction  of  these  articles 
was  the  first  service  he  rendered  to  the  derelict. 
What  I  have  before  stated  from  the  evidence  shows 
that  Kirby  was  never  in  a  condition  to  render  effi- 
cient salvage  service  to  the  derelict.  In  truth  it  may 
be  said  that,  so  far  as  the  Alicia  Annie  was  con- 
cerned, the  Scindia  would  not  have  been  assisted  at 
all,  but  would  have  been  allowed  to  fill  gradually 
and  founder.  It  was  the  accident  of  the  Aminta 
coming  up  that  rendered  the  salvage  service  success- 
ful. The  state  of  the  crew  of  the-^l/<c/a  Annie  would  not 
admit  of  her  taking  charge  of  the  derelict,  and  the 
services  which  she  did  render  admitting  of  the 
character  of  salvage  were  almost  merely  nominal. 
This  of  itself  would  su^^gest  an  objection  to  a  claim 
for  salvage  on  behalf  of  the  Alicia  Annie,  but  for  the 
incautious  agreement  made  with  the  Aminta,  whereby 
the  Alicia  Annie  was  to  receive  half  the  salvage, 
without  any  stipulation  as  to  the  amount  of  service 
to  be  rendered,  so  that  the  services  rendered  by  the 
Aminta,  which  were  efficient,  might  be  argued 
perhaps  to  be  imputable  to  the  Alicia  Annie.  It 
would  seem  to  ms  to  be  doubtful  whether  any  sal- 
vage could  be  claimed  on  behalf  of  the  Alicia  Annie, 
even  if  the  conduct  of  her  master  had  been  different 
from  what  it  was.  But  the  conduct  of  Kiruy  in 
extracting  articles  from  the  Srindia  deprives  him,  in 
my  opinion,  of  the  character  of  a  salvor,  and  dis- 
entitles him  to  any  reward  for  servic^i*^  exwv  \1  \)etfs^ 
had  beenmvLcVv  gr^atex  xVv^itv  \\\<i^  v?<4x^.  \  <iscwas3N» 
separate  Iho  cas©  ol  VXi^i  ct^vi  ol  >^^  AUcxa  AxoCxa 
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from  that  of  the  nnister,  bi'cause  what  was  done  by 
him  was  patent  and  oixjn  to  every  one,  yet  it  was 
neither  hinteil  at  nor  di!(ch)8ed  by  any  one  of  the 
crew.  As  to  the  owners  of  the  Aiiriit  Amiie,  per- 
hajM  in  a  matter  of  this  nature  they  onp:ht  not  to 
bo  made  responsible  for  the  conduct  of  their  agent, 
which  the  master  of  the  ship  certainly  is;  but  on  the 
other  liand  neitlier  the  ship  Jmin/ri  nor  the  ship  Aficia 
Annie,  were  the  sal  vors.  It  was  not  through exi)osurc  of 
either  of  these  ships  that  the  salvage  was  effected  ; 
it  was  duo  to  the  exertions  of  the  crew  of  the  Aminto^ 
and  the  projXTty  of  the  A/iria  Annie  not  having 
been  ex|)osed  to  risk,  the  compen8ati<m  of  her 
owners  could  be  but  trifling.  Only  KXM)/.  of  the 
2tH)0/.  could  on  the  whole  be  awarded  to  the  Aticia 
A  nnie.  If  that  had  Ikhju  honestly  earned — and  but  for 
the  conduct  of  Ivirby  I  must  have  assumed  that, 
untler  the  agreement,  it  had  been  honestly  earned, 
though  the  services  were  in  truth  rendered  by  the 
crc-w  of  the  Antinta-^l  should  have  awarded  500/.  to 
the  crew,  300/.  to  the  master,  and  200/.  to  the  owners. 
I  am  disposed  therefore  to  award  200/.  to  the  owners. 
It  has  not  escaped  me  to  doubt  how  far  2000/. 
having  been  tendere<l  and  brought  into  court  by  the 
resps.,  it  is  competent  for  the  court  to  disallow 
any  part  of  that  sum ;  but  on  giving  the  matter 
my  best  consideration,  and  adverting  to  the  pecu- 
liar nature  of  the  jurisdiction  wliich  Courts  of 
Admiralty  exercise  in  questions  of  this  nature,  I 
liave  come  to  the  conclusion  that  the  court  has 
such  power.  The  court  does  not  sit  merely  to  ad- 
judicate the  rights  of  the  individual  litigants  before 
it ;  it  sits  to  administer  justice  at  the  same  time 
and  protect  the  public  policy  of  the  State,  which 
is,  on  the  one  hand,  that  persons  should  be  encouraged 
to  adventure  their  lives  and  property  for  the  suc- 
cour of  the  lives  and  proiierty  of  others  imperilled 
on  the  high  seas;  and  on  the  other,  that  persons 
under  colour  or  pretence  of  succouring  others  should 
not  be  pennitted  to  plunder  them.  It  would  be 
/pessimi  exempli,  in  my  opinion,  if  the  master  of  the 
Alicia  Annie^  after  plundering  the  derelict,  should  be 
allowed  to  profit  from  salvage  services  rendered,  not 
by  him  but  by  others,  through  the  accident,  in  the 
first  place,  of  those  others  having  made  an  incau- 
tious agreement  with  him,  and  in  the  second  place, 
of  the  resps.  having,  through  a  desire  to  avoid  liti- 
gation, tendered  and  brought  into  court  a  specific 
sum.  I  apprehend  it  would  have  been  competent  to 
the  court,  notwithstanding  such  tender,  to  have 
disallowed  any  salvage  compensation  whatever.  If 
so,  it  must  equally  have  the  power  to  reduce  it,  espe- 
cially if  to  omit  doing  so  would  so  far  defeat  the 
policy  which  it  is  the  duty  of  the  court  to  protect. 
It  is  compeU-nt  to  the  court  to  defeat  an  agreement 
between  a  master  or  owner  and  an  apprentice,  whereby 
the  former  is  declared  entitled  to  take  whatever 
may  become  due  as  salvage  to  the  apprentice,  and 
by  express  statute  any  such  agreement  with  a  sea- 
man is  declared  to  be  wholly  void.  It  is,  moreover, 
comi)etent  for  the  court  to  award  a  higher  sum  than 
a  salvor  may  have  accepted  under  an  erroneous  idea 
of  the  value  of  his  services,  even  although  the 
salvor  may  have  given  a  receipt  in  full,  with  perfect 
knowledge  and  comprehension  of  all  the  circum- 
stances ;  and  even  to  awanl  a  higher  sum  than  that 
claimed  by  the  suit,  directing  a  fresh  suit  with  that 
object  to  be  instituted  for  the  suri)lus.  Such 
extraordinary  jjowers,  not  competent  to  other 
courts,  can  but  spring  from  the  force  that  is 
given  to  the  policy  of  encouraging  salvage  services 
in  the  interest  generally  of  all  those  who  have  to 
pay,  though  the  innncdiato  effect  of  the  exercise  of 
the  jurisdiction  in  the  individual  instance  may  be  to 
entail  heavier  payment.  It  is  for  the  benefit  of  the 
gvneral  trade  of  the  country  that  salvage  services 
gJiouId  be  libernlly  paid,  and  that  no  one  shouYd  \» 
MlJowcJ  to  conic  bt'tween  the  payment  and  lliose  \)y 


whom  the  services  were  rendered ;  and  the  oovt 
exercises  a  ix)wer  to  protect  this  by  setting  atidfr 
what  in  other  courts  would  interfere  with  their 
jurisdiction.  By  parity  of  reasoning,  the  ouuit  mut- 
have  the  power  to  protect  the  trade  of  the  conotiy 
from  l)eing  plundered,  by  withholding  from  a  pre- 
tended salvor  compensation  nerer  earned,  althoogb 
the  same  may  have  been  tendered  by  the  ptrty  sup- 
posed to  have  been  succoured,  bat  who  has  in  fact 
been  plundeml.  Under  aU  circumstances,  the 
Court  would  pronounce  that  the  tender  of  SOOOL 
must  be  held  to  be  sufficient;  oat  of  which  the 
Aminta  would  be  paid  the  amount  awarded  to  ho^ 
the  remainder  being  retained  in  court  subject  to  snj 
final  decision  as  to  the  claim  of  the  owner  of  tbs 
Alicia  Annie  (as  apart  from  the  master  and  crew  ol 
that  vessel,  who  would  have  nothing),  and  sny 
final  order  as  to  costs. 


NORTHERN  CIRCUIT,  LIVERPOOL. 
Mof-ch  80  am/ 31,  18im>. 
(Before  Sheb  J.  and  a  Special  Juxy.) 
The  case  of  tiie  Great  Eastebh    SrsASUHir 

A!(D  ITS   SBTTLBmUCT. 

Stybing  v.  Baeber  and  OTaSBS. 

Edward  Jatnes,  Q.  C.  and  R.  <?.  WWiamt  for  the 
pit. 

Brett,  Q.  C,  Meilish,  Q.  C.  and  Qaais  for  the 

defts. 

This  was  an  action  against  three  of  the  directon^ 
Mr.  Barber,  Mr.  Brassey  and  Mr.  Gooch,  of  ths 
Great  Ship  Company,  chsjging  them  as  directors  of 
that  company,  with  wrongfully  and  ooUusiTdy,  and 
with  intent  to  defraud  the  shareholders  of  the  sh^ 
and  procure  it  to  be  sold  to  a  certain  Jolnt-stodc 
company,  of  which  they  were  shareholders  ani 
directors,  at  a  price  much  less  than  the  real  raloe^ 
instigating  and  procuring  the  mortgagees  to  take 
possession  of  and  sell  the  ship,  and  charging  thst 
the  ship  was  so  sold  accordingly,  whereby  tlw  pit* 
who  was  a  shareholder,  was  deprived  of  the  so^ 
and  his  shares  were  rendered  useless ;  and  charging 
further,  that  the  defts.,  by  making  false  decUrs- 
tions  in  their  reports,  induced  £e  pit.  to  lend 
money  and  to  continue  to  hold  shares.  The  pit's 
case,  according  to  his  counsers  statement,  was  ss 
follows :  that  he,  the  pit.,  being  a  share  and  deben- 
ture holder  in  the  Great  Ship  Company,  came 
forward  to  complain  of  the  defts.,  that  by  their  con* 
duct  and  impropriety  in  the  management  of  the 
company  ho  had  lost  the  whole  of  the  money 
invested  in  it.  That  the  company  was  established  m 
185d,  at  a  capital  which  was  gradually  increased 
until  it  reached  the  enormous  sum  of  5dU,(MKML; 
that  it  was  now  wound-up,  and  15/.  was  sU 
that  had  come  into  the  hands  of  the  oflBcial  liqui- 
dator, and  that  the  whole  of  this  enormous  capital 
had  been  dissipated  upon  the  ship ;  that  the  ship 
had  been  built  by  Mr.  Brunei  for  long  voyages,  ana 
that  she  had  been  employed  on  short  ones,  in  which 
none  of  the  points  of  advantage  which  she  pos- 
sessed could  be  brought  into  use,  while,  on  the 
other  hand,  she  was  incumbered  for  such  trade  bj 
her  size  and  capacity,  and  could  not  compete  wim 
the  largely  subsidised  lines  already  in  force ;  thst 
under  such  a  disadvantage  was  she  with  referenoe 
to  those  shorter  voyages,  that  in  the  course  of  nioe 
of  them  (extending  over  some  three  years)  the 
expenditure  amounted  to  upwards  of  278,000/.,  while 
the  receipts  reached  something  like  118,000/.  only; 
representing  a  receipt  of  some  13,0002.  per  voyage 
av;«A\\ft\.  'i\,>SQ^^l.  ^i^v^nditure ;  that  this  being  the 
fLwAXvcveX  ^&\\ao'dl  <A  >^  Qj(3»m\fVK;|  XMeoraii^t  about  b^ 
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the  luismunagement  of  the  dcfts.  (the  directors)  they 
oererthelcss  had  iiuide  representutions  of  a  favour- 
able kind,  inducing  the  advance  of  more  capital  by 
the  shareholders;  that  such  representations  were 
false,  and  whether  the  directors  made  them  knowing 
them  to  be  false,  or  having  the  opportunity  of  find- 
ing out  whether  they  were  true  or  not,  made  little 
diffeicnce,  if  they  induced  others  by  them  to  alter 
their  position  unfavourably;  that  in  Oct.  18C3  the 
affairs  of  the  company  became  so  disastrous  that 
the  shareholders  were  smnmoned,  and  against  the 
wishes  of  the  directors  a  committee  was  appointed 
to  report  ujwn  the  position  of  the  company  ;  that 
■hortly  after  the  report  of  the  committee  was  pre- 
sented, and  it  recommended  that  three  new  directors 
should  be  at  once  chosen,  but  as  the  time  for  the  retire- 
ment of  these  officers  had  not  properly  arrived,  the 
old  directors,  the  defts.,  though  continuing  in  their 
office,  were  to  be  directed  to  follow  in  all  respects 
the  course  pointed  out  bv  the  new  officers  ;  that  at 
a  previous  meeting  of  the  shareholders  the  chair- 
man Mr.  Barber  had  declared  that  the  directors  had 
no  plan  or  policy  to  propose,  and  that  unless  30,000/. 
could  be  immediately  raised  the  ship  must  be  sold 
in  fourteen  days.  The  report  of  the  committee  set 
forth  the  purpose  for  which  the  ship  was  built,  and 
the  disasters  and  position  of  the  company ;  but  it 
differed  from  the  directors  in  the  hopeless  view  they 
appeared  to  take  of  the  actual  condition  of  things 
and  the  necessity  for  a  sale,  the  report  stating  that 
**  it  was  assumed  that  the  price  likely  to  be  realised 
might  perliaps  piy  off  the  mortgages  and  debts." 
The  report  presented  the  following  statement : 

L  That  the  ship  was  designed  to  cany  so  large  a  quantity  of 
freight  and  so  large  a  number  of  passengers,  with  coal  suffi- 
cient to  complete  the  longest  voyage  without  stopping,  as  to 
compete  •oooessfally  with  any  known  means  of  conveyance. 

2.  That  the  ship  was  not  designed  for  a  short  voyage  to  run 
against  heavUy  subitidised  lines,  with  one-horse  ^team-power 
to  SI  tons  of  carrying  power,  while  she  had  but  one-horse 
steam-power  to  eight  tons  of  carrying  power.  The  result  of 
rach  competition  has  been,  as  every  one  ought  to  have  foreseen 
it  would  be,  a  loss  in  three  years  ami  a  half  of  161,86^/. 

5.  That  the  ship  was  designed  to  nm  between  dUstant  ports, 
where  Uie  charge  for  passengers  is  the  highest,  and  freight 
dearer  in  proportion  tluvn  the  passenger  rate,  the  charge  to 
Calcutta  by  tiie  Peninsula  and  Oriental  Company  being  3G/. 
por  ton ;  but  she  has  been  placed  on  the  cheapest  route  both 
for  paaaengers  and  freight,  and  where  the  competition  by  ships 
whose  sixe  is  suited  to  the  duration  of  the  voyage  is  daily 
instead  of  formightly. 

4.  That  not  one  of  the  qualities  specially  provided  for  in  the 
cotiBtmction  of  tliis  ship  has  had  in  such  voyages  any  chance 
of  being  properly  exhibited,  while  she  has,  from  her  extra  size, 
incurred  on  short  voyages  greater  proportionate  delays,  risks 
and  expenses.  Successes  might  as  well  be  expected  from 
employing  an  Irish  steamer  between  Hungerford  and  London- 
brloge,  as  from  this  ship  running  l)etween  England  and 
America.. 

o.  That  it  was  now  proposed  to  place  her  on  an  Indian  or 
Australian  voyage,  whichever,  after  the  most  careful  consider- 
ation, may  be  considered  the  best  for  the  interests  of  the  com- 
pany. 

6.  That  the  results  of  the  American  voyages  are  known,  and 
now,  after  nearly  ruining  the  reputation  of  the  ship,  and  after 
such  mismanagement  and  loss,  the  whole  of  which  will  have 
to  be  borne  by  the  shareholders,  several  of  the  mortgagees  are 
trying  to  force  on  the  sale  of  the  ship  with  the  Intention,  it  is 
believed,  of  being  themselves  amoDg  the  principal  buyers. 

7.  That  the  directors  have  never  yet  managed  the  ship  suc- 
cessfully for  the  shareholders.  They  have  never  shown  confi- 
dence In  her.  If  they  became  partie.<t  to  the  proposed  pur- 
chase  it  must  be  with  the  expectation  of  doing  better  with  her 
on  their  own  account,  and  the  luference  will  be  irresistible 
that  they  have  not  done  their  duty  to  you ;  for,  whether  the 
eofit  of  the  ship  be  4'M,0O0i.  or  she  be*  bought  at  a  nomina 
price,  to  woric  her  with  the  recent  annual  loss  will  be  equally 
ruinous.  The  directors  and  bondholderi)  uo^  urging  on  the 
aale  of  the  ship  cannot  be  buyers  hone-itly  at  any  price. 

These  latter  passages  in  the  report,  the  counsel  for 
the  pit.  contended  were  prophetic ;  for  on  the  day 
when  the  meeting  of  shareholders  was  to  be  held  to 
discuss  the  report,  and  an  hour  earlier  in  the  day, 
the  directors  being  themselves  bondholders,  and 
some  of  the  other  bondholders,  held  a  meeting  to- 
gether, and  on  the  motion  of  Mr.  Gooch  and  Mr. 
Barber  determined  to  sell  the  ship.  In  Jan.  18G4 
the  ship  was  pat  up  to  auction  at  an  upset  price  of 
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130,000/.  and  not  sold,  and  on  the  9th  Feb.  the  pros- 
pectus of  a  new  company,  namely,  "The  Great 
Eastern  Steamship  Company  (Limited)**  appeared, 
which  was  formed  for  the  purpose  of  buying  the 
ship.  The  bondholders  of  the  old  company  formed, 
a  large  proportion  of  the  shareholders  of  the  new, 
and  the  old  directors  (the  defts.)  were  the  directors 
also  of  the  new,  and,  indeed,  the  whole  executive  in 
each,  of  solicitors,  brokers,  &c.,  was  the  same.  A 
second  auction  was  held,  and  the  new  companj^ 
bought  the  ship  for  the  price  of  25,000/.  (having 
refused  to  rest  for  a  month),  when  a  Mr.  Hawes 
offered  12,000/.  and  upset  the  bid  of  another  gentle- 
man who  woul'.l,  as  the  pit.  alleged,  have  given 
more.  This  had  reference  to  the  bid  of  a  gentleman 
which  the  auctioneer  was  instructed  to  decline  on 
the  ground  of  the  bidder's  inability  to  make  a  deposit; 
at  the  time,  and  which  was  the  subject  of  an  action 
in  the  summer  assizes  at  Liverpool.  Having  thus 
got  possession  of  the  ship,  the  new  company  at  once 
let  it  to  the  Atlantic  Telegraph  Company  for  the 
sum  of  50,000/..  which  was  not  a  bad  stroke  of  busi- 
ness in  the  interests  of  the  new  management. 

Such  was  in  substance  the  case  for  the  pit.,  which 
was  supported  by  the  evidence  of  Mr.  Hawes  and  Mr» 
Richardson,  in  addition  to  various  reports  and  state- 
ments put  in,  to  show  what  steps  were  taken  at  the 
different  meetings  of  the  shareholders  to  stem  the 
disastrous  current  of  affairs.  It  did  not  appear, 
however,  that  the  shareholders,  as  a  body,  had  ever 
been  opposed  to  the  course  adopted  by  the  directors^ 
or  desired  to  substitute  the  long  voyages  mentioned 
in  the  report  for  the  shorter  ones  to  America ;  and 
with  reference  to  the  meeting  of  the  bondholders  atr 
which  it  was  decided  to  sell  the  vessel,  it  appeared 
that  at  the  time  it  was  held  the  defts.  had  ceased  ta 
be  the  directors  of  the  old  company,  and  the  new  one 
did  not  yet  exist,  while  Mr.  Brassey  was  not  shown 
to  have  had  anything  to  do  with  that  meeting  what- 
ever. This  being  so,  the  defts.'  counsel  submitted 
that  there  was  no  case  to  go  to  the  jury  on  the 
counts  for  false  representation,  mismanagement,  and 
so  forth ;  but  his  Lordship  held  that,  inasmuch  as 
there  were  demurrers  to  determine  the  legal  validity 
of  these  counts,  the  question  of  fact  on  them  should 
be  determined  by  the  jury.  With  reference  to  the- 
flrst  count,  charging  an  improper  combination  with 
the  bondholders  to  realise  their  security  and  sell,  it 
was  submitted  that  this  was  a  count  that  must  be 
proved  strictly,  the  proper  remedy  after  an  order 
to  wind-up  the  company  being,  not  at  the  suit  ot 
a  shareholder,  but  at  that  of  the  official  liquidator,, 
and  probably  in  Chancery  rather  than  at  law  ;  and 
as  the  count  charged  that,  at  the  time  of  the  sale^ 
the  defts.  were  directors  of  both  companies,  whereas 
the  proof  showed  them  to  be  directors  of  neither,  it 
must  be  withdrawn  from  the  jury.  The  court  having 
adopted  this  view,  it  was  agreed,  after  a  con- 
sultation among  counsel  on  both  sides,  to  allow 
the  pit,  to  withdraw  a  juror,  the  Attorney- General 
for  the  County  Talatine  stating  that,  with  regard  to 
an  expression  he  had  made  use  of  as  to  "  gigantic 
imjwsition,**  it  was  used  in  reference  to  the  ship  her- 
self (for  such  he  had  always  deemed  her),  and  not 
to  the  company ;  and  that  upon  the  whole  of  the 
directors*  reports  being  read,  rather  than  isolated 
passages,  the  pit.  must  admit  that  there  could  be  ne 
charge  of  misleading  representation,  or,  generally,, 
ground  of  imputation. 

Brett^  Q.  C.  said  that  the  defts.  consented  to  the 
course  of  a  juror  being  withdrawn  upon  the  with- 
drawal of  all  imputations  ;  and 

His  Lordship  said,  he  thought  it  was  a  very 
proper  aud  xcty  VvaMsovaa  xivj  <3>^   ^vi\.\X\»%  ^^as^. 
matler. 
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COURT  OF  CHANXEUV,  lUELAND. 

Dl'Ulin,  J/o/«%,  Junt  5,  18<Jo. 

(Before  the  Lord  CiiancellorO 

"The  Belfast  HARiiorRCoMMissioNERH  r.LAWTiiKR 
AND  TiiB  Marine  Investment  Society. 

The  Edward  Caud>\t:ll. 

JFre'ujhi   and  mortgwje — Mortt/atjecs  lien  on  freitjht  oj 

iamicd  f/vods, 

W/terc  the  owner  of  a  ship  hmds  t/ootls  on  a  whnrf  in  his 
own  name^  the  li^n  which  he  hns  on  the  f/oofU  until  the 
fi-r'Kjht  if  paid  is  outside  any  statutory  endowment ; 
the  lii-n  (jicen  to  the  ship  by  the  statute  on  such  f/ooils 
mcreiy  appii/iny  where  the  owner  of  the  goods  takes 
thein  hiinsr!f  out  of  the  s/iin  and  hinds  them  on  the 
wharf  in  his  own  name,  ana  this  Itccanse  the  lien  for 
freight  would  be  gone  when  the  owner  of  the  f/tuHls 
iandcfl  than  if  the  statute  did  not  make  provision  to 
preserve  it  : 

'Setnhle^  where  tlte  owner  and  mortgagor  of  a  sJdp  hmds 
goods  on  a  wharf  retaining  his  lien  on  them  for 
freight,  whether  such  lien  would  jhiss  to  the  mort- 
gagefj  even  adinitting  t/ie  mortgagee  had  Inten  entitled 
to  the  accruing  freight  on  Uie  goods  before  they  lej\ 
the  s/iip  and  were  landed, 

Brewster^   Qp  C.,  Chatterton,  Q.C.  and  Andrews  were 
•counsel  for  the  petitioners. 

Mardonough,  Q.C,  JcUett,  Q.  C.  and  Porter  for  the 
Belfast  Manuc  In  vestment  Society. 

The  Solicitor- General^  Harrison,  Q.  C.  and  Falkiner 
ior  Mr.  Lawthcr. 

The  Lord  Chancellor  (of  Ireland). — In  this 
<sa8e  a  charter-party  was  entered  into  between  Mr. 
Lemon  and  Co.  of  Belfast  and  Mr.  Mitcliell  of  Mira- 
michi,  for  the  employment  of  the  ship  Edward  Card- 
well^  of  which  the  deft.  Lawther  was  agent.  As  such 
•agent  he  (Lawther)  advanced  20<)0/.  on  the  freight 
of  two-thirds  of  the  cargo ;  and  on  the  other  third, 
paid  o(K)/.  on  account  of  the  ship,  and  gave 
Messrs.  Lemon  an  acceptance  for  lOOOA  on  getting 
authority  from  them  to  sell  their  part  of  the  cargo 
•on  their  account,  and  to  deduct  from  the  proceeds 
the  amount  of  frciglit  payable  by  them.  After 
Lawthcr  had  so  advanced  23(K)/.,  the  Marine  Invest- 
ment Company  became  mortgagees  of  the  vessel  for 
6500/.  All  Lawther*s  advances  were  made  and  the 
ficcurities  given  to  liim  before  the  intervention  in 
Belfast  of  the  Marine  Investment  Company;  but 
shortly  after  that  a  person  of  the  name  of  Tribe, 
vho  said  he  was  authorised  by  the  Marine  Invest- 
ment Company  to  intervene  in  the  matter,  came  to 
Belfast,  and  then  a  controversy  arose  between  liim 
and  Lawther  as  to  the  ship*s  register,  wliicli  Law- 
ther, as  representing  Mr.  Mitchell,  had  got  from  the 
•captain,  on  the  arrival  of  the  ship.  The  parties 
'went  to  the  police  office,  under  the  powers  of  the 
Act  of  Parliament,  and  Mr.  Lawther  rather  compli- 
cated tbe  transaction  by  a  step  which  might  be 
irithin  his  authority,  but  which  was  not  very  well- 
advised,  namely,  by  appointing  himself  master  of 
^he  ship,  a  position  for  which  he  was  wholly  unfit. 
However,  the  transactions  as  to  the  register  were 
entirely  beside  the  question  to  be  disposed  of  in  the 
present  cast*,  which  had  reference — not  to  the  register 
of  the  ship — not  to  the  ship  itself — but  to  the  lien, 
if  lien  there  were,  on  the  cargo  for  the  freight.  1'he 
way  the  matter  then  stood  was,  that  on  Oct.  loth  the 
Marine  Investment  Company  intervened  after  all 
the  transactions  he  had  alluded  to  had  taken  x>lace 
Ifotircen  Air,  Lemon  and  the  other  parties.  IjavrlYvcT 
Jmd  been  and  was  then  the  agent  of  Mr.  Mltc^cU, 
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and  Mr.  ^litchell  was  still  the  owner,  subject  to  the 
claim  of  the  Marine  Investment  Company.   Mitcfadl 
was  the  owner  of  a  part  of  the  cargo,  and  Ltvther 
was  his  agent ;  Lemon  was  the  owner  of  another 
portion  of  the  cargo,   and  Lawther  was  also  hit 
agvnt ;  and  Lawther  had  a  claim  on  his  own  accooot 
for    the  sum  of   3000/.    The  Marine  lovestntofit 
Company  claimed  the  ship  as  absolute  owners,  sol 
made  their  title  as    such.    Under  these   circuiu- 
stances,  when  the  harbour  commissioners  rccdrcd 
the  notice  from  the  Marine  Investment  Coniptnj, 
they  were  placed  undoubtedly  in  a  position  of  coo- 
siderable  difficulty.    They  kni^w  nothing  whttew 
about  the  dealingrs  between  Lawther  and  the  other 
parties,  and  still  less  did  they  know  anything  about 
the  Marine  Investment  Company,  who  did  not  intH^ 
fere  for  two  months  after  the  ship  arrived,  and  a 
week  at  all  events  after  the  cargo  had  been  dis- 
charged.    Under  these  circumstances  the  harbour 
connnissioners  refused  to  give  np  the  property  to 
Lawther  after  the  notice  they  liad  received  from 
Mr.  Tribe,  and  Lawther  brought  an  action  against 
them  for  the  value  of  the  cargo.    The  htfboar 
eommissioners,  being  embarrassed  by  these  cUimi 
of  lien,  applied  to  the  Court  of  C.  P.  under  the 
Inti'rpleader    Act   to    stop    the   action,    and  to 
comiiel  the  Marine  Investment  Company  to  pye 
up   their  claim,    or    become    defts.    in   the  suit 
The    Court   of   C.    P.    unfortunate^    differed  in 
judgment.    The  Marine  Investment  Company  con- 
tended that,  having  given  notice  to  the  commission- 
ers on  the  IGth  Oct.  under  the  statute,  the  commii- 
sioners  were  bound  to  obey  the  Act  of  Parliament, 
and  to  require  the  goods  holder  to  lodge  the  amount 
claimed  by  them,  and  then  go  tlirongh  the  cere* 
monials  which  were  prescribed  by  the  subsequent 
sections  of  the  Act.     That  was  a  very  convenient 
arrangement  where  it  could  apply,  but  there  could 
be  no  doubt  that  it  applied  oiily  to  cases  of  a  veiy 
simple  character  which  could  be  easily  disposed  oL 
It  related  only  to  the  case  where  the  owner  of  the 
goods  took  them  out  of  the  ship  and  landed  them  on 
the  wharf.     There  the  lien  for  freight  would  be 
gone  if  the  Act  did  not  make  some  such  ^ovisioD 
for  preserving  it ;  but  tills  did  not  apply  at  ail  when 
the  shipowner  himself  landed  the  goods  in  his  own 
name.     He,  in  that  case,  retained  his  lien  until  the 
freight  was  paid.    The  Act  contemplated  dispntes 
only  between  the  freight  owner    and    the    goods 
owner,  but  that  was  not  the  case  here.    This  was  a 
case  between  two  conflicting  claimants  of  lien,  and 
the  ]KTsons  claiming  the  lien  were  the  mortgagor 
and  mortgagee  of  ship,  and  not  the  shipowner  and 
goods  owner  at  all.    The  case  was  therefore  entirely 
outside  tlie  Merchant  Shipping  Act  in  every  respect; 
and  the  Marine  Investment  Company  was  entirely 
wrong    in  contending   that  the  harbour  commis- 
sioners were  to  follow  it  literally.    Tlie  point  upon 
which  the  Court  of  C.  P.  differed  was  as  to  whether 
the  Act  applying  was  a  preliminary  question,  and 
theivfore    there    could     not    be   an    iaterpleada*. 
It  apiK'ared   to   him   that   this  preliminary  ques- 
tion  was   iis   nmeh   within   the   authority  of  the 
court  as  any  other.     It  was  argued  that«  because 
tlie  Court  of  C.  P.  had  refused  to  interfere  that, 
therefore,    the    authority    of    Chancery    was   ex- 
cluded ;  but  that  would  1)e  a  very  great  denial  of 
justice.    If  one  court  refused  a  prohibition,  there 
was  nothing  to  prevent  the  suitor  going  to  anotlicr 
court ;  thou<rh,if  the  one  court  went  into  the  merits 
andclecided  upcm  them,  then  there  would  In?  no  oppor- 
tunity of  going  to  another  court,    lie  believed  that 
he  liiid  full  power  to  entertain  the  case,  and  to  dis- 
pose of  it  on  the  hearing,  if  the  questions  were  ripo 
for  hearing ;  which,  in  his  mind,  they  appeared  to  be. 
He  would,  therefore,  discuss  the  real  merits  of  tbe 
ea&o  vi^X^^tw^^wvXvii  \A.tUeSx  having  endeavoured  to 
c\cav  olnsol^'  \\\^  c\()>x<\  "vVilv^  ^^  ^^^^u^n^asnia  of  tho 
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nurtles  had  raised  around  it.  First,  with  regard  to 
Lawther's  title ;  he  represented  in  himself  Mr.  Lemon 
and  Mr.  Mitchell.  He  was  the  actual  assignee  at  all 
erenta  for  1000/.  of  the  freight  long  before  the  mort- 
g9fS^  to  the  Marine  Investment  Corapanj,  and  cer- 
tamljT  long  before  sucl^  mortgage  was  registered. 
He  hiad  also  a  charge  on  the  freight  for  the  amount 
of  800/.  which  he  had  spent  upon  the  ship.  In 
addition  to  that,  when  he  landed  the  goods  on  the 
wharf  he  was  the  representative  of  Mr.  Mitchell,  the 
mortgagor  of  the  smp^  and  in  that  character  he  had 
ample  power  to  deal  with  it  as  he  Uked  as  long  as 
nolx)d J  interfered.  If  he  had  been  paid  the  freight 
by  Lemon,  the  mortgagee  never  comd  have  touched 
it.  The  mortgagee  had  a  right  to  the  ^accruing 
freight  of  the  ship ;  he  had  a  right  to  the  freight 
which  had  been  earned  by  the  vessel  during  the 
Tojage ;  but  no  case  had  decided  that,  if  the  goods 
were  taken  out  of  the  ship  by  the  mortgagor  and 
lodged  oo  the  wharf,  though  the  mortgagor  had  a 
lien  upon  them  for  freight,  that  that  lien  passed 
over  to  the  mortgagee.  He  was  not  going 
to  decide  whether  it  did  or  not,  because  the 
ooestion  did  not  arise  in  this  case.  It  was  plain 
that  Lawther  and  Lemon  could  deal  with  the  cargo 
and  freight  as  they  pleased  until  the  intervention 
of  the  mortgagee,  and  they  arranged  to  take,  instead 
of  the  lien  on  the  goods  which  might  or  might  not 
exist,  a  very  definite  mode  of  payment.  Instead  of 
the  terms  agreed  upon  by  the  charter-party,  it  was 
arranged  that  other  terms  of  payment  of  the  freight 
bv  Lemon  should  be  substituted;  that  Lawther 
shotild  sell  the  goods  as  agent  of  Lemon,  and 
should  return  out  of  the  proceeds  of  the  sale  a  sum 
equal  to  the  freight.  It  appeared  to  the  court  that 
when  that  arrangement  had  been  made  binding  by 
those  who  had  the  power  to  make  it,  the  mortgagee 
could  not  af terwaids  step  in  to  disturb  it.  &fore 
the  mortgagee  took  possession  of  the  vessel  he  left 
the  freight  in  the  hands  of  the  mortgagor,  to  be 
dealt  with  as  he  pleased,  and  if  he  parted  with  it 
for  valuable  consideration  there  was  an  end  of  the 
claim.  Mr.  Mitchell's  portion  of  the  cargo  was 
freight  free,  and  therefore  the  Marine  Investment 
Company  had  no  claim  upon  it.  He  would  there- 
fore give  the  commissioners  an  injunction  against 
actions  by  either  of  the  other  parties,  and  direct 
their  costs  to  be  paid  by  the  Marine  Investment 
Company. 


COUBT  OF  ADWOLALTY. 


Wednesday,  May  3,  1865. 
(Before  the  Right  Hon.  Dr.  Lusuinoton.) 
The  Superb  r.  The  Florence  Bragi\tox.((i) 

Collision — Rules  of  the  road. 

Where  two  sailing  vessels  arc  crossing  so  as  to  involve 
risk  of  collision,  and  they  have  the  wind  on  different 
Sides,  the  ship  with  the  wind  on  the  port  sick  shall 
keep  out  of  the  way  of  tlie  ship  with  the  wind  on  the 
giarboard  side^  except  in  the  case  in  which  the  ship 
with  the  wind  on  the  port  side  is  close-hauled  and  the 
other  ship  free ;  in  which  case  the  latter  shall  keep  out 
iff  the  way :  but  if  they  have  the  wind  on  the  same 
j^ide,  or^  if  one  of  Uiem  has  the  wind  aft,  the  ship 
which  is  to  windward  shall  keep  out  of  the  way  of  tne 
ship  which  is  to  leeward. 

Deane,  Q.  C.  and  Vernon  Lushington  for  the  Superb. 

Brett,  Q.  C.  and  E,  C,  Clarkson  for  the  Florence 
Bragiaton, 

(a)  See  the  Shijtpmg  andMercantiU  OazttU  of  Ms^y  4th. 


Dr.   LusuiNuTON   gave   judgment  in  this    case^ 
which  came  on  by  an  action  brought  by  the  barque 
Superb,  321  tonSjfrom  Shields  to  Alexandria,  laden  with 
coal,  against  the  barque  Floreiwe  Braginton,  3(57  tons, 
from  Sunderland  to  Hong  Kong  (also  coal-laden),  to 
recover  for  a  total  loss,  arising  from  a  collision 
which  took  place  between  two  and  three  o'clock  in 
the  morning  of  the  27th  Dec.  last,  in  the  Wold  oft 
the  coast  of  Norfolk.     According  to  the  statement 
of  the  Superb  the  wind  was  about  N.W. ;  according 
to  the   Florence    Braginton,    it    was    W.N.W.,  the- 
weather  being  represented    as  dark    and  cloudy; 
and  the  tide  at  about  low  water.    The  case  for  the 
Superb  waa :  that  she  was  taking  her  fairway  course- 
through  Hasborough  Gat,  'steering  S.E.  by  S.  A  S» 
under  topgallantsails,  topsails,  foresails  and  jibs, 
with  topsail  stowed  and  yards  about  square,  making 
from  five  to  six  knots,  canying  her  rod  and  green 
lights,  when  the  Florence  Braginton  was  seen  a  little 
abaft  her  port  quarter,  distant  only  about  three- 
ships'  lengths,  overhauling  and  rapidly  approaching 
her;  that  the  helm  of  the  Superb  was  thereupon 
immediately  put  hard  aport,  and  the  Florence  Brag^ 
inton  was  hailed  loudly  to  starboard  her  helm  and 
keep  ofif,  notwithstanding  which  she  almost  im- 
mediately ran  stem  on  into  the  port  mainrigging  of 
the  Superb,  driving  her  deck  beams  right  out  on  the 
opposite  side,  and  doing  her  great  damage.    The 
Florence  Braginton,  on  whose  part  a  cross-action  has. 
been  brought,  pleaded  that  she  was  proceeding  under 
topgallantsails,  topgails,  jib  and  spanker,  and  with 
the  clews  of  the  courses  about  half  up,  close-hauled: 
on  the  starboard  tack,  heading  S.W.,  making  two- 
and  a  half  to  three  knots,  exhibiting  her  proper 
lights,  when  the  port  light  of  the  Superb  was  descried 
at  a  short  distance  from  and  on  her  starboard  bow  ; 
that  she  (the  Florence  Braginton')  was  kept  on  her- 
course,  but  that  the  Sujwb,  which  had  the  wind 
free,   instead  of  keeping  out  of  her  way,  as  she 
ought  to  have  done,  ran  against  her  and  struck  her 
about    midship  on  her  stem  and   cutwater,    and. 
that   the   two  vessels   remained   for   some   time 
in    contact,    during    which    considerable   damage 
ensued.      The    first    question   to   be    determined 
was,  whether  the  case  could  be  discussed  without 
reference   to   any  of  the  articles  established    by 
statute.    It  was  truly  stated  that  the  case  must 
fall  within  the  12th  or  17th  articles,  and  there  could 
be  no  difficulty  m  ascertaining  what  is  the   true 
construction  of   these  articles  when  the  facts  are 
thus  determined  on  as  applicable  to  this  particular 
case.    It  appeared  from  the  evidence,  or  at  least  it 
was  alleged,  that  at  the  time  of  collision  the  Florence 
Braginton  was  under  a  starboard  helm,  and  that 
the  direction  she  was  sailing  in  was  about  S.W.,  the 
wind,  as  represented  by  her,  being  W.N.W. ;   and 
with  regard  to  the  Superb,  she  was  sailing  S.E.  by 
S.  i  S.,  which  appears  to  be   the  ordinary  course 
from  the  neighbourhood  of  the  Wold  for  vessels 
bound  south.    It  seemed  a  little  startling  to  find 
a  vessel  so  proceeding  close-hauled   on  the  star- 
board tack,  with  the  wind  at  S.W.,  looking  at  the 
facts  of  the  case,  and  where  she  was  and  what  the 
ordinary  course  was ;  but  still  there  may  be  very 
good   reasons  in    navigation  which   may   induce 
persons  so  circumstanced  to  pursue  such  a  course. 
Looking  at  the  evidence  of  the  pilot  of  the  Florence 
Braginton,  was  it  consistent  with  probability,  and 
therefore  could  credit  bo  given  to  the  statement  he 
made  when  he  said:  "  We  weighed  anchor  and  pro- 
ceeded under  all  sail,  except  that  the  clews  of  tho 
courses  were  not  let  down.    We  were  close-hauled 
on  the  starboard  tack  heading  S.  W.    I  wanted  to  get 
her  into  a  fairway,  so  as  to  be  in  a  better  sailing 
position  for  getting  her  before  the  wind."    Was  such 
a  course  consistent  with  the  ordinary  coursfe  hiVvvsK 
seamen  woxddpwiau^  at  w>\!k&\%\.^x\X.  v;VOa.v^^''^^>^^^ 
If  the  case  casae  Vv\.\C\xv  V)ctfi  Vi^  ^^^^R^s^-*  ^^'^'^^  "^^ 
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point  of  fact,  this  vessel,  the  Fhrenre  IJrufjinton,  was 
following  the  other  vessel  and  overhaulotl  her,  and 
came  up  to  her,  and  ran  into  her,  then  it  would  be 
perfectly  clear  tliat  she  would  fall  within  the  limits 
•of  the  17th  article,  viz.,  that  "every  vci^sel  over- 
taking any  other  vessel  shall  keep  out  of  the  way  of 
her ;"  and  under  those  circumstances  the  Fforenre 
SragintoH  would  be — supposing  that  !«he  was  follow- 
ing the  other  vessel,  and  hail  overtaken  her,  and 
Tiras  going  at  a  faster  rate,  or  from  any  other  cir- 
cumstance yras  overtaking   her — to  blame  for  not 
having  kept  out  of  the  way.    If  8ho  was  to  blame, 
then  tlic  other  vessel  was  to  blame  also,  for  slie 
I>orted  her  helm,  whereas  she  was  l)ound  by  the  18th 
article  to  keep  her  course  unleits  there  was  some 
reason,  which  does  not  appear  to  exist  on  tlie  present 
occasion,  why  she  should  alter  her  course.    If  the 
'Case  does  not  fall  within  the  1 7th  article,  it  must 
fall  within  the  12tli,  which  states  that  when  two 
sailing  vessels  are  crossing, — ami  if  the  two  vessels 
were   not  following  each  other,  or  meeting,   thev 
must  have  been  crossing, — so  as  to  involve  risk 
of    collision,    then,    if    they    have    the    wind    on 
•different  sides,  the  ship  with  the  wind  on  the  port 
side  shall  keep  out  of  the  way  of  the  ship  with  the 
wind  on  the  starboard  side,  except  in  the  case  in 
which  the  ship  with  the  wind  on  the  iwrt  side  is  close- 
hauled  and  tiic  other  ship  free,  in  which  case  the 
latter  shall  keep  out  of  the  way ;  but  if  they  have 
the  wind  on  the  same  side,  or  if  one  of  them  has  the 
wind  aft,  the  ship  which  is  to  windwanl  shall  keep 
out  of  the  way  of  the  ship  which  is  to  leeward." 
The  first  question  to  determine  then  wa.<i,  which 
Tessel  was  to  windward,  and  it  appi^ared  to  the  court, 
from  the  facts,  that  it  was  not  the  Fhrewe  Brwjinton 
that  was  to  windward,  but  the  Snjterb.    It  was  the 
duty  then  of  the  Suf)trh  to  keep  out  of  the  way. 
Why  did  she  not  do  so,  and  what  satisfactory  reason 
has  she  assigned  for  not  doing  so  ?     If  she  saw  the 
Florence  Braginton  too  late,  and  might  have  seen  her 
at  an  earlier  period,  and  could,  by  ptjrting  or  star- 
boarding, have  got  out  of  the  wa3%  she  mu^nt  l)e  to 
blame ;  and,  upon  all  the  facts  elicited,  the  Court 
and  the  Elder  Brethren  have  arrived  at  the  unani- 
mous   conclusion    that  the    Superb  was  solely  to 
hlame  for  the  collision.    There  nmst  be  a  decree  to 
that  effect  in  both  actions. 

The  Masters  of  the  Trinity  House  assisting  the 
court  were  Captain  Drew  and  Captain  Lambert. 


Fridtty,  May  o,  ISO.*). 

(Before  the  Right  Hon.  Dr.  LrsnixoTox.) 

The  £Liz.iD£TH  r.  The  LoTL!i*.(a) 

CoUisioii, 

Where  one  ship  is  run  down  hif  another^  through  no 
ilefauU^  prechmfu  to  the  colli sinn^  on  thf.  part  of  the 
skip  run  down,  t/ie/tict  of  the  latter  ship  hot  ftaring 
iaktn  a/l projter  imtusurea  ami  the.  most  prudent  means 
to  mitigate  the  consequences  of  the  co/fision,  subse- 
<qu€ntJy  to  its  occurrence,  does  not  m-ressarily  disentitle 
her  to  indemnity  against  the  s/tip  running  her  down. 

Milicard,  Q.  C.  and  F,  C.  Chrkson  appeared  for 
the  Elizabeth. 

Dean,  Q.  C,  Brett,  Q.  C.,  and  Vtrnon  Lushinf/ton, 
for  the  Lotus. 

Dr.  LusHiXGTOx,  gave  judgment  in  this  case, 
which  was  an  action  brought  by  the  owners  and 
master  of  the  late  h&rquc  Flizabeth,  311  tons,  from 
Demcrara,  with  timber,  and  calling  at  Qm.*en?town, 
for  Greenock,  against  the  steamer  Jjotus,  4.")U  tons, 
/rom  Liverpool  with  a  general  cargo  for  Bordeaux  to 

/aj  See  the S'lippiny  and MtrcAxt'dt  O'azetU  of  Maj  C.lh.         \ 


recover  for  the  total  loss  of  the  barque  arising  frmi 
a  collision  which  took  place  about  7  pjm.  on  the 
21st  of  last   Dec.  off  the  Bishop's  Light,  in  the 
St.  George's  Channel.    It  was  agreed  on  both  lides 
that  the  wind  was  K.  by  N.    The  barque  stateil  the 
weather  as  clear  and  starlight  with  a  modente 
breeze,  and  a  head  sea ;  the  tide  being  flood  aiMl 
running  north  from    three    to  four  knots.    The 
steamer  n.>pre8ented  the  night  as  dark  and  ctooJj, 
with  a  slight  haze  on  the  horizon  and  the  tide  at 
ebb.    The  case  for  the  F/izfxteth  is  that,  while  ander 
two  courses,   two  topsails  short  reefe<L   niainta|>> 
gallant  sail,  mizen-topsail,  mizcn-topniast  stajuil 
mizen-trysail,  upper  and  lower  mizcn-topmast  'stay- 
sails,   main  and    outer  jibs,  making    four  bio!\ 
closehauled  on  the  starboanl  tack,  hrading  N.  i  R, 
and  carrying  tlie  propiT  lights,  the  steamer' vtt 
seen  two  to  three  miles  off,  lietwecn  four  and  fire, 
on  her  8tarb<mrd  bow,  with  all  her  lights  visiMc; 
that  the  FUzdtcth  was  kept  on  her  counedof(y 
hauletl   to  the  wind,  on  the  starlxMird  tack,  in  the 
exi)ectation  that  the  fjotus,  which  was  under  b^A 
steam  and  sail,  would  keep  clear  of  her,  but  that 
although  the  bell  of  the  Kliznl»rth  was  rung,  ai^l 
those  on  boanl  her  shcmted  to  the  L'*tii<^  the  b>iti 
came  on  at  great  speed,  shutting  in  her  green  light, 
and  with  her  port  bow  struck  the  Klizabeih  a  violent 
blow  on  her  starboanl  1x)w,  did  her  a  great  deal  (if 
damage  and  caused  her  afterwards  to  founder;  aiul 
thereby  the   Klizaltcth,  her  cargo,  and   the  private 
effects  of  her  master  and  crew,  were   totally  b<t. 
The  master  and  crew  of  the  F/iztUteth  were  taken  on 
boanl  the  fy^tus.    The  answer  on  the  part  of  ilw 
I^ttus  pleaded  that  she    was  steering  b.W.  i  W. 
making    under     steam    and    canvas    nine   £not% 
carrying  the  regulation  lights,  when  the  liarqu'/s 
green  light  was  descried  about  a  qoarter  of  a  mile 
distant,  bearing  about  three  points  on  her  port  bow ; 
and  nearly  at  the  same  time  a  red  light  frjni 
another  vessel  was  sighted  on  the  starboard  bow ; 
that    thereupon    her  helm  was  put  hard   a-port 
and   her  engines  stopi>ed   and  rcversol ;  tliat  she 
cleared   the  vessel  which  she  had  sighted  on  hiT 
starboard  Iww,  which  passed  ahead  of   her,  but  that 
the  FlizaUth  with  her  starboanl  bow  struck  her 
(the  Lotus)  on  her  jwrt  l>ow.    There  are  two  qnw- 
tions   which  arise  here.     The  first   is  as  to  th«? 
original   collision.    There  cannot  be  a  shadow  vi 
doubt  in  the  world  that  it  was  the  duty  of  the 
Elizabeth,  which   was  closehauled  on  the  starboarl 
tack  according   to  the  regulations,   to  have  kv*pt 
her  course.    That  she  di«l,  and  therefore  there  is  nu 
imimtation  upon  her,  unless  indeed  the  court  were 
to  adopt  the  argument  of  Dr.  Deane,  that  by  xwsi- 
bility  she  might  have  taken  a  measure contrai^' to  law 
which  might  have  obviated  the  consequences — apn>- 
position  that  cannot  l>e  entertained.   What  is  the  ex- 
cuse on  the  part  of  the  steamer?  It  is  not  attempted  to 
be  prove<l  that  it  was  a  very  dark  night,  the  allegatiuu 
simply  states  it  was  a  cloudy  night  and  a  little  hary. 
According  to  the  evidence  of  the  /»f#r.«,  taking  it 
vtibatim  to  bo  true,  tliis^  nondescript  of  a  vessel  i* 
descried  at  the  distance  of  half-a-mile  according  to 
one  witness,   and  2(K)  hundred  yanls  according  to 
another.    If  she  was  seen  at  thedistance of  ha5-a- 
mile  there  was  ample  time  to  have  taken  proper 
mea:«ures  to  have  avoi«lcd  the  collision  ;  but  if  the 
statement  l)e  correct  that  she  was  seen  at  iOOyani*, 
what  becomes  of  the  look-out  on  lx>anl  XhQ ijAnti 
There  is  not  a  shadow  of  doubt  that  this  coUiiion 
is  to  Ihj  attributed  to  the  fault  of  the  Aofwit.    Then 
comes  the   other   question — one  which  ha^  come 
before  the  court  in  many  instances  previ.)usly.    It 
is  said,  though  you  may  be  to  bbunj  as  the  wrong- 
doLT  for  the  original  collision,  yet  you  are  not  liabld, 
under  certain  circumstances,  for  all  tlie  consequences 
of    that    collision— a    proposition    nobody    would 
cot\\.Q«X..  ^v\\.\\.\%«8;v\\\^t^  lUat  there  was  a  want  of 
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or^narj  skill  and  diligence,  which  caused  the  des- 
truction of  the  ressel,  which  otherwise  might  have 
been  saTed.  The  court  always  looks  at  all  the 
drcomstanc  s  of  a  collision  of  this  kind,  which 
creates  terror,  fear  and  panic  amongst  the  crew, 
and  deprives  those  who  have  the  command  of  the 
Tesael  of  that  entire  command  of  the  understand- 
ing to  adopt  the  most  proper  means,  and  the  wisest 
and  best  measures  to  prevent  damage.  It  is  not 
necessary,  in  order  to  entitle  the  Elizabeth  to  recover, 
that  she  should  show,  that,  subsequently  to  the 
eollition,  she  took  all  the  proper  measures  and  all 
the  wisest  measures  to  be  adopted ;  neither  is  blame 
to  be  attached  to  the  Elizahtlh  because  her  crew 
vere  seized  with  panic,  and  did  not  perform  their 
•duty  as  they  ought  to  have  done.  The  question  is, 
whether  there  was  not  a  cause  which  occasioned 
4Uid  will  account  for  that  very  panic  itself;  and 
when  the  occasion  of  the  collision  is  considered, 
and  that  the  occurrence  took  place  at  night,  there 
appears  no  dereliction  of  duty  here  whidi  can 
|vevent  the  claim  of  the  owner  of  the  Elizabeth  to 
indemnification.  The  court  therefore  pronounces 
against  the  Lotus. 

The  Court  was  assisted  by  Capt  Farrcn,  and  Capt. 
Were. 


Thunda^,  May  12,  1865. 

(Before  the  Right  Hon.  Dr.  Lushixotom.) 

*TiiE  BoAXEBOBS  AND  TuB  Axolo-Indian.  (a) 

CoBition^Rule  of  the  road. 

Where  two  ships  are  crossing  each  other,  the  one  sailing 
free  and  tlie  other  closehauledj  it  is  the  duttf  of  the 
ship  sailing  free  to  gice  way  on  one  side  or  other  to 
4he  ship  that  is  closehauled;  and  where  the  one  ship 
is  to  keep  out  of  the  way^  the  other  is  to  keep  her 
course ;  subject  to  any  specitd  circwnstaitces  in  each 
particular  case  which  may  render  a  depttrture  from 
the  above  rules  necessary  in  order  to  avoid  iimnediate 
danger. 

Brett,  Q.C.  and  E.  C.  Clark-son  appeared  for  the 
Boanerges. 

Deane,  Q.C.,  and  Potter  for  the  Anglo-Indtan. 

Dr.  LusHiNGTON  gave  judgment  in  this  case, 
which  was  an  action  brought  by  the  ship  Boaneroes, 
1237  tons,  from  Victoria  and  Hong  Kong,  with  a 

general  cargo  and  passengers,  for  San  Francisco, 
alifomia,  against  the  barque  Anglo-Indian,  of  1200 
tons,  from  Foochow,  with  a  cargo  of  tea,  for  Sydney. 
to  obtain  compensation  for  damage  sustained  by  a 
•collision  between  the  two  ships,  about  8  a.m.  on  the 
^rd  April  186a,  in  the  China  Sea,  abreast  of  the 
Pratas  Shoal.  The  Boanerges  stated  the  wind  as 
K.E.  half  N.,  and  the  weather  as  hazy ;  the  Anglo- 
Indian  represented  the  former  as  N.N.E.,  and  the 
latter  as  thick  and  hazy  about  the  horizon,  but  clear 
above,  and  with  moderate  breeze.  The  case  for  the 
Boanerges  set  forth  that,  while  under  all  plain  siul 
(royal  except^),  proceeding  closehauled  on  the 
port  tack,  heading  £.  by  S.  half  S.,  making  seven 
Knots,  the  Anglo-Indian  was  seen  bearing  about  four 
points  on  the  nort  bow,  at  the  distance  of  about  one 
mile  and  a  half,  coming  with  the  wind  free, 
and  having  studding  sails  set  on  her  port  side, 
and  thereupon  the  Boanerges  was  kept  on  her 
then  course,  closehauled  to  the  wind,  on  the 
port  tack,  in  the  expectation  that  the  Anglo- 
inditM  would  keep  out  of  the  way  of  the  Boanerges, 
as  she  was  bound  to  do.  The  Anglo-Indian,  how- 
ever, instead  of  so  doing,  approached  the  Boanerges^ 

(a)  See  the  SMppinff  andJieramtae  Gatettt  ot  3iUy  IStb.        I 


and  ran  into,  and  with  her  starboard  main  rigging 
or  backstay  carried  away  the  jibboom  of  the 
Boanerges,  after  which  the  Anglo-Indian  struck  with 
her  starboard  side  the  Boanerges  on  her  starboard 
bow,  and  the  two  vessels  remained  together  for  some 
time.  When  they  were  got  clear  of  each  other,  it  was 
found  that  considerable  damage  had  been  done  to  tho 
Boanetges  in  the  said  collision,  and  she  being  unable 
to  prosecute  her  voyage  in  her  then  condition, 
proceeded  back  to  the  port  of  Victoria,  Hong  Kong, 
where  she  arrived  on  the  4th  April,  and  three  of 
the  crew  of  the  Anglo-Indian,  who  had  boarded  the 
Boanerges  during  the  said  collision,  were  landed  from 
her.  The  defence  on  the  part  of  the  Anglo- Indian, 
for  whom  a  cross-action  was  brought,  was,  that  she 
was  steering  S.  by  W.,  under  all  plain  sail,  wiUi 
port  studding-sails  set,  making  from  seven  to 
eight  knots,  when  the  Boanerges  was  seen  and 
reported  at  the  distance  of  from'  three  to  four  milea 
off,  broad  on  the  starboard  bow  of  the  Anglo-Indian^ 
steering  about  £.,  closehauled  on  the  port  tack» 
with  her  masts  nearly  in  one,  and  heading  to  go 
astern  of  the  Angh- Indian ;  tliat  the  Anglo-Indian 
kept  her  course;  that  the  Boanerges,  as  she  ap- 
proached, kept  edging  off  the  wind  under  a  port 
helm,  and  being  a  much  more  powerful  ship,  and 
a  faster  sailer  than  the  Anglo-Indian,  overhauled 
her,  and  approached  her  on  her  lee  quarter ;  that 
the  master  of  the  Anglo-Indian,  who  came  on 
deck  when  the  Boanerges  was  first  reported,  seeing 
her  so  manoeuvring,  believed  she  wished  to  speak 
his  vessel,  and  kept  his  course ;  that  as  the  Boa-- 
nerges  came  near  the  Anglo-Indian,  some  one  ou 
bofutl  the  Boanerges  called  out,  *^  What  is  your 
Greenwich  time?"  in  reply  to  which  the  master  of 
the  Anglo-Indian,  perceiving  the  Boanerges  coming 
still  closer,  ordered  the  helm  of  the  Anglo-Indian  to 
be  put  hard  down,  and  called  out  to  the  Boanerges, 
**  Mind  your  hdm  ;'*  thftt  thereupon  the  helm  of  the 
Boanerges  was  hove  hard  a-starboard,  and  she  in- 
stantlv  shot  up  with  her  stern  and  port  bow  right 
into  the  lee  main  rigging  of  the  Anglo-Indian,  going 
in  from  aft  forward,  and  stripping  the  main  rigging 
clean  off,  and  doing  an  immense  amount  of  damage 
to  her  and  her  cargo ;  that  the  vessels  remained  in 
contact  about  an  hour,  when  they  got  clear,  and  the 
Boanerges  sailed  away  without  rendering  any  assist- 
ance to  her,  but,  on  the  contrary,  taking  away  three 
of  the  crew  of  the  Anglo-Indian  who  were  then  oa 
board  her.  It  is  not  to  be  wondered  at  that  there 
should  be  a  certain  degree  of  doubt  attending  the 
facts  of  such  a  case,  when  it  is  considered  how  long 
ago  it  is  since  the  collision  took  place,  and  that  the 
witnesses  were  not  examined  till  after  the  lapse  of 
so  great  an  interval  of  time.  Still,  perhaps  the 
safest  course  would  be  to  take  the  facts  as  admitted 
on  both  sides  in  the  first  instance  as  a  guide,  and 
then  afterwards  to  proceed  to  those  facts  which  are 
in  a  state  of  dispute.  It  was  agreed  on  all  hands 
that  the  Boanerges  was  closehauled  on  the  port 
tack,  heading  £.  by  S.  half  S. ;  and  it  was  agreed 
also  that  the  Anglo-Indian  was  on  a  course 
8.  by  W.,  and  that  the  wind  was  N.N.E.  It 
was  clear  that  the  two  vessels  were  crossing 
each  other,  and  Uiat  it  was  the  duty  of  the 
vessel  sailing  free  to  have  avoided ;  that  is,  to  have 
given  way,  on  one  side  or  the  other,  to  the  vessel 
which  was  close  hauled,  and  that  is  a  position  which 
docs  not  appear  to  have  been  controverted  by  the 
learned  counsel  who  argued  on  behalf  of  the 
Anglo-Indian.  That  puts  the  case  in  very  nearly 
the  same  position  as  it  would  be  if  the  regula- 
tions applied ;  because,  if  so,  it  would  fall  within 
the  12th  article,  which  would  direct  that  the 
Anglo-Indian  would  be  bound  to  have  avoided  the 
other  ship  ;  and  it  would  also  fall  within  anothfis 
article,  the  \ftxVs  ^\v\<Ai  ^\»X5»\  ^^^V>£wt  \s^  '^^ 
above  rxdet,  on'fe  ol  V«^  ^^^Sa  \a  '^^'^  ^-^s^^  ^«»^ 
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way,  the  other  ahall  keep  her  course,  8uhject  to  the 
qualifications  contnined  in  the  followinjyr  article." 
As  far  as  the  court  will  perceive,  the  Amjhlndutn 
was  clearly  to  blame,  unless  it  could  Ik?  shown  that 
the  Boanen/es  was  guilty  of  some  dereliction  of  her 
duty  whicJi  absolutely  brought  about  the  collision, 
and  that  the  AnffJo-Iiulinn  did  all  that  was  right  on 
her  part,  and  that  the  whole  fault  lay  on  the 
BoanergM :  otherwise  it  was  quite  clear  that  the 
Anglo-Indian  was  to  blame,  because  she  had  the 
wind  perfectly  fair,  and  she  descried  the  Ihunerge^ 
at  a  great  distance,  and  at  so  great  a  distance  that 
she  might  have  done  one  thing  or  the  other  with  per- 
fect safety  if  she  had  thought  fit  so  to  do,  but  she  seems 
not  to  have  thought  it  necessary  to  adopt  earlier 
measures.  You  may  depart,  and  must  depart,  from  a 
rule  if  you  see  with  perfect  clearness,  amounting 
almost  to  positive  certainty,  that  adhering  to  the 
rule  will  bring  about  a  collision,  and  violating  a 
rule  will  avoid  it :  and  indeed  that  is  provided  for 
by  the  19th  article.  The  .next  question  was,  what 
was  the  conduct  of  the  Boanerges  f  Can  it  by  possi- 
bility be  said,  even  if  the  Boanerges  was  to  blame,  that 
that  would  excuse  the  other  vessel  ?  But  that  could 
not  be  so ;  l)ecause,  according  to  her  own  statement, 
■he  did  nothing  at  all  until  the  end  of  the  whole 
matter,  and  then  she  starboartls.  That,  as  the 
Anglo-Indian  has  pleade<l,  the  Boanerges  ought  to  have 
kept  her  course,  is  true  enough ;  but  that  she  was 
bound  to  have  gone  astern  of  her,  as  in  the  answer 
it  is  stateil  she  could  and  ought  to  have  done,  is 
rery  doubtful.  As  to  the  Binmeiges  starboarding 
her  helm  in  the  last  instance,  the  whole  of  the 
evidence  went  to  show  that  it  did  not  affect  the 
collision.  The  judgment  must  be  in  favour  of  the 
BoanergeSf  and  the  Angh*- Indian  be  held  to  be  solely 
to  blame  for  the  collision. 

The  Court  was  assisted  -^)y  Captain  Biix  and 
Captain  Webb. 


Saturday,  June  10,  18G5. 

(Before  the  Kight  lion.  Dr.  Lushington.) 

The  Eli:.vx()u  r.  The  Al3Ia.  («) 

Collision — Uefbctive  look-out. 

A  ship  going  with  the  wind  ./r<v,  and  not  kr.ppimj  snrh  a 
look-out  at  night  an  to  enable  her  to  see  the  lights  of 
another  ship  hiying  to  or  driving^  so  as  to  ease  until 
close  UfH)n  her,  hefd  liable  for  the  whole  consequences 
oj  the  8ubsf-tpt€nt  vollisioN  that  took  place. 

Dr.  LusnixGToN-  gave  judgment  in  this  case, 
which  was  an  action  brought  by  the  brig  Klcauor, 
200  tons,  from  Folkstone,  in  ballast  for  Soaham, 
against  the  brig  Alma,  lM8  tons,  from  Sliiclds,  coal- 
laden  for  Southampton,  to  recover  for  the  conse- 
quences of  a  colli-sioii  between  eleven  p.m.  and  a 
quarter  past  twelve  a.m.,  on  the  2()th  May  1«04,  alwut 
four  miles  from  the  Kentish  Knock  lijjrht-vessel.  The 
Eleanor  stated  the  wind  as  N.N.W.  and  the  weather  as 
squally,  with  thunder;  the  Alma  represented  the 
former  as  about  N.  and  the  latter  as  stormy,  accom- 
panied with  thunder  and  lightning.  The  case  for 
the  Eleanor  was.  that  she  had  her  proper  lamps 
burning,  and  that  the  night  was  dark,  and  so  clear 
that  the  lights  of  vessels  could  be  distinctly  seen 
a  mile  off;  that  just  before  the  collision  her 
forctopsail  sheet  broke,  whereupon  tlie  watch 
below  were  called  and  came  on  deck,  and  two  of 
the  crew  were  then  sent  aloft  to  secure  the  broken 
forctopsail  sheets,  the  Eleanor  being  hove  to, 
with  her  foreyanl  aback  and  her  head  W.  by  S. 
on  the  starboanl  tack;  that  the  ebb-tide  was 
runmng  at  about  time  knots,  and  the  Eleanor  was 
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hove  to,  and  was  driving  to  leeward  in  a  S..S.E. 
direction  of  from  two  to  three  knots  an  hour,  vhca 
the  two  coloured  lights  of  the  Alma  were  seen  Xk-ji- 
ing  K.N.K.,  distant  about  one  mile ;  that  the  Al'tia 
came  on  in  a  direction  for  the  Ekanor^s  stern,  and, 
as  a  collision  was  becoming  imminent,  the  hamU 
from  aloft  were  called  down,  and  they  watch ?f1  the 
Alma,  which  kept  her  course  towards  the  Eleannr 
until  she  was  about  a  quarter  of  a  mile  distant,  when 
the  Alma  starboarded  her  helm  and  shat  out  her  red 
light;   that  the  Almn  continued  to   approach  the 
Eleanor  under  a  starboard  helm,  and   jast  befoie 
coming  up  with  that  ycsscI  those  on  boaid  tlie 
Alma    ported,    whereby    her    course    was    agaia 
altered,  so  that  she  almost  immediately  afterwanls^ 
and  within  about  ten  minutes  from  being  first  soen, 
come  violently  into  collision  with  the  Eleanor,  the 
starboard  bow  of  the  Alma  striking  the  wood-cndi 
on  the  port  side  of   the  EUxmor^s  stem  and  port- 
quarter,  occasioning  her  considerable  damage,  and 
causing  her  to  fall  heavily  alongside  the  Ahsa^ 
damaging  some  of  the  planks  in  the  Eleanor* t  p>rt 
bow,  and  occasioning  further  damage  to  her  hull, 
sails,  and  gear ;  that  the  vessels  cleared  immediati'lj, 
and  on  so  doing  those  on  board  the  Ahaa  were  londly 
and  repeatedly  hailed  to  heave  to,  to  which  an 
answer  was  made,  but  could  not  be  made  out  bj 
those  on  l)oanl  the  Eleanor,  and  as  the  Almn  was  not 
hove  to,  the  Eleanor  as  soon  as  possible  stood  aftor 
her,  and  at  daylight  spoke  her  and  astertaincd  her 
name    and    port;    that    afterwards    the    EUnn.< 
was  steered  for  Dover  Koads,  and  having  been  taktn 
in    tow  b}'  a  steam-tug,   was  taken    into  Dover 
harbour,  and  there  moored  at  about  three  p.ni.  of  the 
21st  of  the  same  month  for  the  purpose  of  undiT- 
going  the  necessary  repairs.    The  defence  of  tlio 
Alma  set  forth  that  the  tide  was  about  one  hour  ebb, 
and  of  the  force  of  about  one  knot ;  that  she  was 
proceeding  imder  all  plain  sail,  excepting  her  top- 
gallant sails  and  flying  jib,  heading  W.S.W„  makiii;: 
six  to  seven  knots,  and  carrying  the  Admiraliy 
regulation  lights,  when  the  Eleanor  was  made  out 
about  one  point  on  the  port  bow,  at  the  distance  of 
about  half-a-mile,  with  no  light  visible  on  board 
her,  and  the  Eleanor  was  watched  to  ascertain  the 
direction  in  which  ."^he  was  proceeding,  and  direetiy 
afterwanls  the  gri»cn  light  of  the  Eleanor  became 
visible,  and  it  w:is  thereupon  concluded  that  she  w.is 
on  the  starboard   tack  procee<ling  about  W.N.W., 
and  the  Iielm  of  the  Alma  was  put  hard  a-starboard 
to  pass  under  the  stern  of  the  Eleanor,  and  whilst 
the     Alma    was    so    passing     the    Eleanor,    the 
Eleanor    ran    astern,  and    with  her   port  quartir 
struck     the  '  Almn    on     her     starboard     qu-vter 
and  carried    away  two  of   her    main  chain-b^«It.> 
and    the    Ekauor^    after    so   doing,   fell  alongsitU- 
the  Alma,  and  the  two  vessels  almost  immcdinttlr 
cleared.    The  pits,  therefore,  in  effect,  allege  i\\:X. 
at  the  time  of    collision  they  were  lying  to.    If 
they  were  lying  to  in  the  ordinary  sense  of  ll;* 
term  they   would    be    making    little  way,    or  !•-* 
almost  stationary,  and  if  that  was  the  state  of  t!.." 
case,  then  the  result  in  law  would  clearly  be  thiN 
that  other  vessels  sailing  free,  as  tlie  Ahna  wn?  ut 
the  time,  ought  to  get  out  of  the  way.  ■  With  re^Tir-l 
to  the  burden  of  proof,  it  having  been  proved  by  i^^* 
Ehanor  that  she  was  lying  to  iu  the  ordinary  stP.:^' 
of  the  term,   the  burden  of  proof  would  be  uivn 
the  Ahna  to  show  how  she  come  into  contact  wiiU 
her.    But  attention  must  be  calleil  to   the  facw 
which  have  been  provetl  beyond  doubt.    From  these 
it  appears  that  the  Alma  was  a  vessel  coming  fro:-.i 
the  N.,   and   that    the  Eleanor  was  going  to  lb* 
N.,  and  that  the  collision  occurred  in  the  imme- 
diate neighlwurhood  of  the  Kentish  Knock  light- 
vessel.     The   vrind    was,    according   to    the   pll^ 
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e  nijrht,  whether  it  was  a  very  dark 
her  it  was  a  night  of  a  different 
le  collision  occurred  on  the  20th 
is  represented  on  both  sidea  to 
lally,  with  thunder,  and  no  rain, 
ijfh,  says  the  pit.,  for  any  one 
nile  or  more,  and  to  enable  those 
Eleanor  to  pursue  the  Ahna  with- 
ill  daylight.  If  it  was  necessary 
•pinion  from  the  evidence,  as  to 
J  a  very  dark  night,  it  might  be 
t  was  not  a  very  dark  night ;  first, 
party,  in  the  preliminary  acts,  allege 
a  very  dark  night,  and  also  because, 
2  evidence,  the  Ekanor  was  not  seen 
7  any  liglitf,  but  by  her  sails  alone, 
of  half-a-miie;  therefore,  the  night 
been  peculiarly  dark.  Under  the  cir- 
ich  have  been  stated  in  evidence,  the 
to  have  pursued  this  course,  that,  in 
her  having  damaged  some  part  of 
lought  it  right,  having  endeavoured 
T  to  avoid  a  schooner,  of  which  we 
more,  to  lie  to  with  her  forej'ard 
was  the  consequence  of  this  ?  The 
that  at  the  time  in  question  she  was 

Her  account  is  this,  that  at  the 
ying  with  her  foreyard  aback,  and 
S.,  and  was  driving  to  leeward  in  a 
rection  at  the  rate  of  between  two 
I  per  hour.  That  is  her  represcnta- 
3ok  place.  Under  the  circumstances 
lat  state  and  condition  that  she 
I  to  exercise  any  extraordinary  skill 
:traordinary  precautions  in  order  to 
essels  coming  into  contact  with  her? 
nsequence  of  her  driving,  as  she  has 
self  to  have  done,  in  a  more  dangerous 
d  in  a  condition  more  likely  to  pro- 
than  would  ordinarily  be  the  case 

a  vessel  lying  to?  Is  it  to  be 
mdcr  the  circumstances  stated,  the 
vessel  at  such  a  sufficient  distance, 
wind  free  (for  she  had  the  wind  very 
;o  her  own  statement),  that  if  she  had 
oper  measures  in  due  time,  the  col- 
at  have  been  totally  avoided  ?  Upon 
ation  of  the  c^e,  the  court  was  of 
lat  opinion  is  shared  in  by  the  Elder 
.  Were  and  Capt.  Trichett,  assisting 
;  the  Alma  was  solely  to  blame  for  the 
K)k  place,  the  ground  of  such  opinion 
night  was  sufficiently  clear  for  the 
seen  the  Eleanor  in  due  time  ;  that, 
le  Almcis  own  evidence,  she  did  not 
p  till  the  last  moment,  or  two  or  three 
e  the  collision,  and  that  those  on 
did  not  keep  a  proper  look-out,  and 
uence  was  she  run  into  the  Eleanor. 

ad  Vernon  Liishington  appeared  for  the 
nd  E.  0.  Chirhson  for  the  Atma. 


Monday,  May  22,  18G5. 

3  Kight  Hon.  Dr.  Lusiiington.) 

8SAN  Lovisa  v.  The  Aktemas.  (a) 

f  vesfiels  and  rules  of  the  road. 

;  of  the  road  as  laid  down  by  the  Wth 
Admiralty  Regulations  o/'1862  (without 
with  regard  to  starboard  tack  vessels,)  is, 
ailing  vessels  meet  end  on,  or  nearly  end 
volve  risk  of  collision,  the  helm  of  both 
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irssL-ls  shall  be  put  to  port,  so  that  each  may  pass  on 
the  port  side  of  the  other.  And  this  artirle  is  subject 
only  to  the  reservation  contained  in  the  lOM  article  as 
to  the  **  dangers  of  navigation,  and  where  the  special 
circumstances  of  any  particular  case  render  the 
departure  from  the  rule  necessary  in  order  to  avoid 
immediate  danger.^* 

Brett,  Q.  C.  and  Vernon  Lushington  appeared  for 
the  Princessan  Lovisa. 

Deane,  Q.  C.  and  E.  C.  Clarkson  for  the  Artemas. 

The  Court  was  assisted  by  Capt.  Shuttleworth  and 
Capt.  Lambert. 

Dr.LrsniXGTOX  gave  judgment  in  this  cafse,  which 
was  a  claim  raised  by  the  Swedish  barque  Princessan 
lovisa  300  tons,  from  Shields  for  Alexandria,  against 
the  brigantinc  Artemas,  162  tons,  from  London  for 
Hartlci)Ool,  for  the  loss  arising  from  a  collision 
between  them,  about  1  a.m.  on  the  11th  July  18G4, 
in  the  North  Sea.  The  barque  stated  the  wind  as  E. 
by  N.  and  the  weather  as  thick  and  hazy;  the 
brigantine  represented  the  former  as  N.E.  by  E.  to 
N.E.,  and  the  latter  as  foggy  at  intervald.  The  case 
for  the  Princessan  [jorisa  was,  that  she  was  steering 
in  charge  of  a  licensed  coasting  pilot,  to  the  Downs, 
S.  half  E.,  the  tide  being  ebb  and  running  about  one 
knot,  that  she  was  making  fi.\Q  or  five  and  a 
half  knots  an  hour,  carrying  her  Admiralty  regula- 
tion lights  and  occasionally  sounding  her  foghorn, 
when  a  dim  light  of  a  vessel,  the  colour  of  which  light 
was  not  distinguishable,  was  observed  about  a  quarter 
of  a  mile  distant,  and  about  one  point  on  her  port  bow ; 
that  her  helm  was  put  hard  aport,  but  that  the 
other  vessel,  the  Artemas,  came  on,  and,  with  her 
green  light  visible,  ran  with  her  starboard  bow  upon 
the  stem  and  port  bow  of  the  Princessan  Lovisa, 
carrj'ing  away  the  barque's  bowsprit  and  jibboom, 
and  doing  other  great  damage  forward;  that  the 
two  vessels  remained  some  time  in  collision  before 
they  cleared  one  another,  and  the  Princessan  Lovisa 
was  obliged  to  put  into  the  llumber.  The  answer 
filed  for  the  Artemas^  on  whose  part  a  cross- action 
was  brought,  alleged  that  she  was  proceeding  close- 
hauled  on  the  starboard  tack,  heading  N.  half  W., 
the  tide  being  about  half  ebb,  making  at  the  rate  of 
two  and  a  half  knots  an  hour,  and  she  was  going 
three  and  a  half  knots,  exhibiting  her  proper 
lights,  when  the  green  light  of  the  barque  was  seen, 
distant  a  quarter  of  a  mile,  and  bearing  about  two 
points  on  the  starboard  bow ;  that  the  Artemas 
was  kept  on  her  course,  closchauled  to  the  wind  on 
the  starboard  tack,  in  the  expectation  that  the  Prin- 
cessan Lovisa,  which  was  on  the  opposite,  the  port, 
tack,  would  keep  out  of  her  way ;  that  the  Princessan 
Lovisa.  instead,  however,  of  keeping  out  of  the 
way  of  the  Artemas,  as  she  ought  to  have  done,  ran 
into  her  and  struck  her  on  the  starboard  bow,  near 
the  cathead,  and  did  the  damage  of  which  she  now 
complained.  It  was  then  pleaded  that  the  Princes- 
san Lovisa  drove  the  head  of  the  Artemas  round  to 
the  S.W.,  and  the  two  vessels  then  fell  alongside 
each  other,  and  remained  in  contact  for  about  an 
hour,  when  they  were  got  clear ;  after  which  the 
Artemas  proceeded  to  Grimsby,  where  she  arrived  at 
about  7  p.m.  of  said  day.  It  was  a  matter  of  great 
importance  to  bear  in  mind  the  rules  and  regula- 
tions which  were  now  laid  down  for  the  government 
of  vessels  at  sea,  and  which,  though  sometimes 
appearing  to  bear  hardly  in  particular  cases,  the 
court  was  bound  to  see  carried  into  effect  as  far  as 
possible.  With  respect  to  those  rules  and  regulations, 
the  court  was  of  opinion,  as  to  all  vessels  that  arc  at 
sea,  sailing  at  sea,  that  those  rules  and  regulations 
are  intended — three  of  them — to  comprehend  vessels 
going  which  way  tUey  'wvW,  ¥w  YWi\»xiRR.^^'^  W"^ 
article  is  as  to  Ewl^ti^'^ww^a  tftftfcMvcv%«^^  wv,,^^ 
I  the  12tU  as  \o  \^o  waiMi^  ifioi^s^  -^^s^^  «»  ^\q%««v%\ 
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a;ul  in  the  opinion  of  the  court  all  vessels  not  meet- 
ing ^"'  I  t»n  are  vessels  crossing,  with  the  exception 
pf  tIioc.e  mentioned  in  the  17th  article  as  over- 
taking any  other  "vessel.  It  certainly  was  the 
intention  of  those  who  framed  these  regulations 
to  i)rovide  for  every  possible  case  that  could  occur 
with  respect  to  vessels  meeting  or  coming  across 
I'.'uh  other  on  the  sea.  The  1 1  th  article  states  that 
"if  two  sailing  ships  are  meeting  end  on  or  nearly 
end  on,  so  as  to  involve  risk  of  collision,  the  helms 
<»f  both  shall  be  put  to  port,  so  that  each  ma}-  i)as8 
on  tlie  port  side  of  the  other."  That  was  a  positive 
ruk\  without  making  any  exception  whatsoever  with 
regard  to  a  starboard  tack  vessel ;  and  those  who 
framed  these  rules  must  have  had  before  their  eyes 
the  case  of  starboard  tack  vessels.  It  was  clearly 
the  duty  of  one  of  the  vessels  in  this  case,  being  on 
the  starboard  tack,  to  port,  unless  alio  came  within 
the  19th  of  these  rules,  which  provided  that  *'  In 
ol)eying  and  construing  these  rules  due  regard  must 
l)e  had  to  all  dangers  of  navigation,  and  due  regard 
must  also  be  had  to  any  special  circumstances 
which  may  exist  in  any  particular  case,  rendering  a 
departure  from  the  rules  necessary  in  order  to 
a\uid  immediate  danger.*'  This  19Ui  article  was 
one  of  great  importance,  and  it  was  necessary 
Ktrictly  to  understand  what  it  meant.  Of  course  it 
was  but  wise  and  fit  that  regard  should  be  had  to 
idl  dangers  of  navigation.  The  words  of  the  lOth 
article  were,  "that  due  regard  is  to  be  had  to 
any  special  circumstance  which  may  exist  in  any 
particular  case,  rendering  a  departure  from  the 
rules  necessary  in  order  to  avoid"  not  danger, 
hut  '^immediate  danger,"  and  the  object  in  so 
framing  the  lOth  rule,  was  to  render  as  far  as 
]>ossIble  compulsory  the  observance  of  the  rulos. 
i)f  course  it  would  be  madness  to  sa}',  where 
there  was  danger  immediately  impending  of  any 
kind,  that  vessels  should  observe  any  set  rules 
whatever.  Now,  were  these  two  vessels  meeting 
vi\i\  on,  or  were  they  not  ?  If  they  were  meet- 
ing end  on,  according  to  the  statement  of  the 
Artc.JiiaSj  she  did  not  do  as  she  was  bound  to  have 
<lono,  because  she  did  not  alter  her  coiurse  at  all, 
unless  there  were  particular  circumstances  render- 
ing a  departure  from  the  rule  necessary  for  the  sake 
of  avoiding  immediate  danger.  The  Princessan 
hivisQy  according  to  her  own  i)reliminary  statement, 
was  steering  S.  half  E ,  and  was  making  about  five 
«r  five  and  a  half  knots."  The  preliminary  act  of 
iiiQ  Artemus  states  as  follows :  '*  The  course  of  the 
Arlemas  was  N.  half  W.,  and  she  was  making  about 
three  and  a  half  knots  an  hour."  Were  not  these 
t  wo  directly  opposite  cqjirses  ?  It  could  not  be  per- 
mitted to  either  of  the  vessels  to  negative  what  they 
have  stated  in  their  preliminary  acts.  One  preli- 
minary act,  may  contradict  the  other,  but  must  not 
(jontradict  itself.  The  result  is,  tliat  these  two 
vessels,  acconling  to  their  statement,  were  both 
meeting  straight  forward,  because  the  question  put 
in  the  preliminary  acts  was,  "What  was  the 
course  and  speed  of  the  vessel  when  the  other  was  first 
seen?"  The  pleading  on  behalf  of  the  Pmiccssan 
fMvisa  set  forth,  that  the  "  dim  light  of  a  vessel, 
the  colour  of  which  light  was  not  distinguishable,  was 
observed  about  a  quarter  of  a  mile  distant,  and, 
about  one  point  on  the  port  bow  of  the  Princessan 
Jjovita"  The  statement  on  behalf  of  the  Artemas 
in  licr  pleading  was,  that  "the  green  light  of  a 
vessel  which  afterwards  proved  to  be  that  of  the 
barque  Princessan  Louisa,  was  seen  at  the  distance 
of  about  a  quarter  of  a  mile,  and  bearing  about  two 
points  on  the  starboard  bow.  The  Artemas  was  kept 
€»n  her  course."  According  to  the  evidence,  each 
vessel  saw  the  other  either  one  point  or  two- points 
on  such  and  such  particular  bows ;  and  on  this  evi- 
4/cnce  was  it  not  clear  that  these  vessels  vcrc 
meeting  each  other?    If  these  vessels  vretc  meet- 


\ 


ing  within  the  11th  article,  then  the  que^tiou  as  t 
the  Princfssaii  Lnris.t  would  hi*,  whether  she  porta 
hi  time  and  sufficiently.  But  the  other  vene 
must  be  to  bhime,  inasmuch  as,  according  t( 
her  own  statement,  she  did  nothing  tt  all 
If  these  vessels  were  crossing  each  other  vitbii 
the  12th  rule,  then  it  would  appear  cles 
according  to  the  evidence,  that  the  duty  o 
porting  in  time  belonged  to  the  vessel  going  south 
Whether  she  did  so  in  time,  and  the  collision  vti 
brought  about  by  the  starboarding  of  the  vessel  goini 
nortfa^  was  another  and  different  question.  Upoai 
careful  consideration  of  the  evidence  on  both  sidn 
the  court  was  of  opinion  that  both  vessels  were  t< 
blame  for  the  collision  ;  that  the  case  came  iritlui 
the  11th  article,  and  that  the  Artemas  was  to  blu» 
for  not  having  ported  her  helm.  The  court  va. 
also  of  opinion  that  the  Princessan  Lovisa  vesK 
was  to  blame,  it  being  hei  duty  to  have  got  out  c 
the  way,  and  that  she  did  not  adopt  in  time  th 
proper  measures  to  effect  it. 

Tuesday,  May  30,  ldC5. 
(Before  the  Right  Hon.  Dr.  Lushikotox.) 
The  Lloyds  and  The  Amanda  v.  The 

HORTEKaE.(a} 

Salvage — Multiplicity  bf  suits — Cosii, 

Where  two  sets  of  salvors  proceed  by  sejMxrate  m 
against  the  sliip  salved,  and  their  respective  dain 
miqht  have  been  more  conveniently  prosecuted  undej"  o» 
sult^  the  Court  marks  its  disapproval  of  the  ttro  sd 
having  been  instituted  by  only  giving  the  cluiman 
under  the  second  suit  half  costs. 

The  Queen* s  Advocate  and  Dr.  Swabey  appeare*!  f« 
the  Lloyds. 

O'Malley,  Q.  C.  J\nd  Dr.  Wambey  for  the  AmanA 
and 

"  Deane,  Q.  C.    and  Potter  for  the  owners  of  tl 

Ilortense. 

Dr.  LusHiNGTOK  gave  judgment  in  this  csi 
which  came  before  the  court  on  two  separate  suit 
the  one  by  the  Norwegian  brigantine  Lloyds,  a: 
the  other  by  the  fishing-vessel  Amanda,  against  t! 
French  vessel  Hortense  for  a  reward  for  salvage  sc 
vices  rendered  to  the  Hortense  in  Portland  Rw 
from  the  24th  to  the  30th  of  last  October, 
appeared  from  the  proceedings  that  the  Horttnff^ 
ninety  tons,  while  on  a  voyage  with  a  cargo  of  wii 
from  Bordeaux  for  Brussels,  encountered  vervseve 
weather,  and  having  been  thereby  rendered  unn?' 
gable,  was  abandoned  by  the  master  and  crew.  11 
Lhyili,  on  her  way  from  Looe  for  Porsgrund.  in  \i* 
last,  when  about  thirty  miles  S.  E.  of  Portland,  li 
wind  being  west  and  moderate,  fell  in  with  the  iiV 
teniae,  wliirh  was  then  a  wreck  and  bottom  upwani 
her  masts.  .saiN  and  rigging  being  attached,  tl 
masts  being  broken  off,  but  attached  to  her  t 
the  rifririn^^.  The  Lloyds  took  the  wreck  in  tc 
for  Portland,  and,  aher  towing  it  for  son 
hours,  engaged  .the  fishing-cutter  AmcHdn 
assist,  whereupon  an  agreement  was  entered  in 
to  the  following  effect,  between  the  captain  of  tl 
Lloyds  and  the  captain  of  the  Amanda,  viz.,  that  t! 
Amanda  was  to  tow  the  wreck  to  Portland  or  ai 
other  harbour  that  might  be  thought  fit ;  and  tl 
Amanda  was  to  have  one-third  and  the  Lht/ds  tv 
thirds  of  the  salvage.  It  was  then  represented  th 
the  vessels  took  the  wreck  in  tow ;  but  the  JJ*^ 
having  had  several  of  her  ropes  and  hawsers  brok< 
in  towing,  it  was  deemed  advisable  that  a  steain-ti 
should  be  procured,  which,  being  obtained  in  Pot 
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proceeded  to  the  wreck,  took  it  in  tow, 
with  it  in  Weymouth  Harbour  on  the 
he  value  of  the  property  salved  was 
1275/.  For  the  owners  of  the  wreck  it 
led  that  separate  actions  should  not 
Dught,  as  the  interests  of  the  salvors 
il,  and  that  unnecessary  expense  had 
I  occasioned,  for  which  the  parties 
hoald  be  made  responsible;  that  the 
irhich  the  salvors  had  entered  their 
000/.,  was  far  beyond  what  they  might 
cpect  to  recover ;  that  they  should  have 
a  smaller  amount ;  and  that  a  moderate 
d  be  sufficient  for  the  assistance  the 
•eceived,  the  principal  serWce  having 
led  by  the  steam-tug,  for  which  that 
en  compensated.  There  was  no  doubt 
)  Ilortense  was  derelict,  bottom  up- 
state of  imminent  danger,  and  in  such 
that  it  was  hardly  possible  the  cargo 
laved.  The  Norwegian  vesssel  got 
f  her,  and  had  tow^  her  for  twelve 
the  Amanda  came  up,  and  the  agree- 
had  been  mentioned  was  entered  into, 
regretted  that  an  affidavit  had  been 
master  of  the  Amanda  to  the  effect  that 
share  equally,  whereas  the  agreement 
he  Amanda  was  to  have  one- third  and 
ro- thirds,  .and  such  agreement  would 
been  forgotten  by  the  master  of  the 
s  to  the  amount  of  the  action,  it  was 
)f  so  much  importance  in  the  present 
'  others,  as  it  did  not  put  the  parties  to 
pense ;  but  where  bail  was  required  it 
of  great  consequence.  It  was  stated 
da*8  petition  that  those  on  board  her 
eing  on  her  way  for  Portland  Roads) 
turning  the  Uorteme  round,  she  being 
''reck  and  lying  like  a  log  in  the  water, 
ed  her  some  distance,  when,  in  conse- 
3  wind  having  increased  to  a  gale  and 
'y    sea,    and  from  the  heavy  sea  on, 

was    in  considerable    danger,  which 
tason    the     Lloyds    gave    it    up,    and 

slipjml  from  the  Hortense,  But 
T  impossible  the  Amanda  could  have 
s  so  stated.  The  steam-tug  waa  the 
vor,  and  it  was  impossible  that  the 
he  Amanda  could  have  i>erformed  the 
ssary  to  place  the  Hortense  in  safety, 
en  for  the  steam-tug,  and  there  was 
how  that  she  was  in  safety  when  the 
rived.  That,  however,  did  not  deprive 
of  remuneration  for  contributing  to 
f  the  property.  The  agreement  must 
!8tablished,  and  the  court  would  confirm 
I/.,  according  to  it ;  to  bo  allotted,  25/. 
the  Amanda  for  fetching  the  tug  ;  the 
ig  the  amount  of  her  loss,  25/.  With 
3  costs,  the  Llot/ds  is  entitled  to  her's ; 
e  Amandiiy  looking  how  her  case  has 
ted,  and  how  unnecessary  the  institu- 
econd  suit  was,  and  how  much  more 
Jtice  of  the  case  would  have  been  admi- 
)Ut  one  suit  had  been  brought,  the 
only  be  allowed  half  her  costs. 


Thursday,  June  IJ  18G5. 

(Before  the  Right  Hon.  Dr.  Lushinoton.) 

The  Renown  r.  The  Rattler,  (a) 

Collision — Ships^  lights, 

]Vherc  a  steamer  proceeding  at  a  rapid  rate  comes  into 
collision  with  a  sailing  ship,  which  collision  miqht  hace 
been  avoided  had  the  steamer  kept  a  good  look-out, 
the  fact  of  the  sailing  sliip  not  having  catritd  her 
light  in  the  exact  position  directed  bf/  the  regulation 
will  not  relieve  the  steamer  from  the  liabilities  of  the 
collision, 

Deane,  Q.  C.  and  E,    C,    Clarkson  appeared  for 
the  Renown, 

Brett,  Q.  C.  and  V^ernon  Lushington  for  the  Rattler, 

Dr.  Lushixoton  gave  judgment  in  this  case, 
which  was  an  action  brought  by  the  barque  Renown^ 
324  tons,  from  Trinidad,  with  a  cargo  of  sugar  and 
molasses,  for  Greenock,  against  the  steam-tug 
Rattler,  from  Liverpool  for  Queenstown,  to  recover 
the  loss  resulting  from  a  collision  between  them  in 
the  vicinity  of  the  South  Hack,  in  St.  George's 
Channel,  about  two  a.m.  on  the  14th  May  18G4. 
The  barque  stated  the  wii^d  as  S.W.,  and  the 
weather  as  quite  clear ;  the  steam-tug  represented 
the  former  as  S.S.W.,  and  the  latter  as  dark  and 
cloudy.  The  case  for  the  Renown  set  forth  that  she 
was  steaming  N.N.E.,  the  tide  being  about  half- 
flood,  running  about  two  knots,  exhibiting  the 
Admiralty  regulation  lights,  properly  screened,  and 
brightly  burning,  and  she  was  making  three  and 
a  half  knots,  when  the  white  masthead  light  of  tlie 
tug  was  observed  by  those  on  board  the  barque  at 
the  distance  of  at  least  five  miles,  and  bearing 
about  four  points  on  her  starboard  bow;  tliat 
the  barque  kept  her  course  as  required  by  law, 
and  the  steam-tug  continued  her  course  with 
all  her  lights  then  in  view  until  she  came  within 
hail  of  the  barque,  whereupon  those  on  board 
the  barque,  seeing  her  approaching  very  ncnr 
hailed  loudly  to  attract  the  attention  of  those  o\\ 
board  the  steam-tug ;  that  immediately  upon  their 
so  hailing,  the  helm  of  the  tug  was  put  hard  a-port, 
and  she  ran  right  athwart  hawse  of  the  barque  with 
her  port  side,  knocking  away  the  barque's  cutwater, 
and  carrying  away  her  jibbom  and  nil  her  head 
gear,  and  doing  considerable  damage.  The  Rattki\ 
on  whose  part  a  cross-action  was  brought,  pleaJod 
that  she  was  steering  S.  W.  by  W.,  making  nine 
miles  per  hour,  the  tide  being  flood,  and  carrying? 
her  regulation  lights,  when  the  green  light  of  a 
vessel  was  seen  on  her  starboard  bow,  distant 
about  a  mile,  which  passed  the  Rattler  to  star- 
board, and  shortly  aftenvards  a  vessel  undi-r 
sail,  with  no  lights  visible  (which  subsequently 
proved  to  be  the  Renown^,  was  observed,  distant 
apparently  about  100  yards,  nearly  aliead,  a  little 
on  the  Rat  tier*  s  port  bow,  that  the  helm  of  tlie 
Rattler  was  immediately  put  hard  a-port,  but  a 
collision  nevertheless  ensued,  the  jibboom  and  cut- 
water of  the  Renown  striking  the  port  quarter  <jf 
the  Rattler;  that  the  Rattkr  afterwards  offcretl 
assistance,  but  it  was  not  required,  and  the  Renoicn 
proceeded  on  her  course  and  the  Rat  tin-  put  back  t(» 
Liverpool.  It  was  further  pleaded  that  before  and 
at  the  time  of  the  collision  the  Rtnown  was  not 
carr>'ini?  her  rejrulation  side  lights  as  required,  so 
fixed  as  to  throw  the  lights  from  right  ahead  to  two 
points  abaft  the  beam  on  the  starboard  and  port 
siilos  respectively,  and  that  the  collision  was  thereby 
occasioned.  The  first  point  to  dispose  of  was,  were 
tlie  lights  of  the  Renown  placed  acconling  to  the 
directions  contained  in  the  re^\iUUoi\% ^t^w:\V>^v\Vs^ 


(n)  See  ihc  Wtiprino  o'vl  MvKanUV<  Ua-<vVc  ^^'^^w^^^'^*'^ 
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statute  ?  Supposiiip  the  lights  were  not  fixed  in  the 
manner  uretjcrilK'd.tlio  next  question  was.whethertheir 
Iiavinfi:  htvn  diffeix^ntly  fixed  bnmj;ht  .liHmt  and  was 
contributory  to  the  collision  ?  It  is  clear  that  there 
v.'ero  lijrhts  on  board  the  Ilrnuvn  ;  that  they  were 
burninj^;  and  that,  though  there  may  liave  been  a 
dL'fect  in  the  wav  in  which  thev  were  i)lace«l,  vet 
there  they  w^-re.  The  third  i)oint  is  as  to  the  contluct 
of  the  liattttr,  who  was  goinjj  at  tlio  rate  of  loV 
knots  an  hour.  Goinp:  at  this  rate,  if  a  pood  lof)k- 
out  had  been  kept,  phc  nius't  have  «lisct)vered  the 
lietio'rn  sooner  than  she  did,  even  if  the  Jitimicn  had 
had  no  lights  at  all.  Accordin}?  to  the*  evidence  of 
the  pentieman  who  comes  from  the  Board  of 
Trade,  and  who,  we  presume,  acts  in  pursu- 
ance of  directions  he  receives  therefrom,  we 
think  that  the  Ii<;hts  of  the  UuuKva  were  not  so 
placed  as  would  be  approved  of  by  the  Board  of 
Trade;  but  we  arc  also  of  opinion  that  the  so 
placin{^  of  the  lights  did  not  contribute  to  this 
collision,  but  that,  if  there  had  been  a  good  look- 
out on  board  the  Jiattfery  the  vessels  were  proceed- 
ing on  such  different  courses  that  the  Jicnown  must 
and  ought  to  have  been  seen  in  time  to  have  l)ecn 
avoided  by  the  JiaUier.  As  to  whether,  without 
regard  particularly  to  the  lights,  the  Ix'.Utkr  was  not 
to  blame  for  the  rate  at  wliich  she  was  sailing,  and 
for  not  keeping  a  good  look-out,  and  whether,  if 
she  had  k^t  a  gooil  look-out,  &hc  might  uot  have 
seen  the  lienown^  we  arc  all  of  opinion  that  the 
Rattler  was  solely  to  blame,  and  therefore  our  find- 
ing must  be  against  her. 

The  Court  was  assisted  by  Capt.  Hodman  and 
Capt  Weller. 

JUDICIAL    COMMITTEE    OF    THE 
PBIVY    COUNCIL. 

Koportcil  by  James  Patermx,  E«q.,  of  tlie  Middle  Temple, 

l)nrri8tcr-at-Law.- 


Thursday,  July  20,  IrtCo. 

(Present — The    Right  Hon.  Kxionx   Bruce    and 
TuiiNKB,  L.JJ.,  and  Sir  J.  T.  Coleridge.) 

The  Pexissular,  &c.  Steam  Company  r.  Siiaxd. 

Baihnent — Carrier — Restrictions  on  liability — Liability 
for  loss  o/passaigers  Imjyage — Lex  loci  contractus, 

S,  paid  one  entire  sum  for  his  passage  fi'om  England 
to  the  Alanritius  by  the  sJiip  of  the  P,  Company^ 
and  signed  a  ticket  purporting  that  he  accejited 
the  conditions  printed  thereon,  one  of  which  teas, 
that  the  company  would  not  be  resfyonsible  for  loss 
of  the  luggage  of  passengers.  Some  luggage  teas 
fast  seen  at  Suez,  in  the  compamfs  possessioti,  but 
was  not  afterwards  to  be  found.  In  an  artion  by  S. 
for  the  value  of  the  lost  luggage  : 

Held  (jrcversing  the  judgment  of  the  court  of  Mauritius), 
that  the  liability  of  the  companif  was  to  be  determined 
bu  the  lex  loci  contractus,  or  J^nt/lish  law,  and  not  by 
the  French  law,and  inasmuch  as  hy  English  law  a  com- 
mon carrier  could  restrict  his  Uahility  by  apress  con- 
tract,  and  it  was  so  restricted,  the  compa i»y  war  not 
liable. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  ^lauritius,  in  an  action  by  the  resp. 
against  the  apps. 

llie  plaint  issued  by  the  resp.  set  forth  that  the 
npps.,  being  common  carriers  of  goods  for  hire  from 
Southampton  to  the  ^lauritius,  the  resp.  and  his 
family  became  first-class  passengers  from  South- 
ampton to  Mauritius,  together  with  their  luggage, 
and  that  the  resp.  delivered  to  the  apps.,  who 
received  the  same  from  the  resp.,  a  certain  bale  or 

pac 

resp. 


similar  articles,  well  and  firmly  put  wp  and  boaiul 
together  in  one  package,  and  legibly  and  properlv 
addix^sed  with  the  name  of  tlio  resp.  as  paMengw 
to  Mauritius  aforesaid,  and  to  be  safely  c«jntcyc<l 
by  the  apps.  from  Southampton  to  Mauritiiu,  and 
to  be  dclivere<l  there  to  the  resp.  Yet  the  appi, 
not  regarding  their  duty  as  common  carriers,  did 
not  safely  carry  the  said  package  from  Soutliampton 
to  Mauritius,  nor  deliver  the  same  to  the  resp.:  bat, 
on  the  contrary,  so  negligently  anil  carelessly  con- 
ductc<l  themselves,  that  by  their  negligence,  care- 
lessness, and  default,  the  said  package  or  bale  sod 
its  contents  were  wholly  lost  to  the  resp..  who 
thereby  sustained  damages  to  tlie  amount  of  ninety 
]X)unds  sterling. 

The  apps.  apj^cared  to  the  said  action  and  disputed 
their  liability  to  the  said  claim. 

The  apps.  were  an  incorporated  public  company 
for  the  carriaf^e  of  passengers  and  their  bagy^agt. 
and  also  merchandise  and  eflfects  by  fea,  between 
Southampton  and  India,  China,  Australia,  \\kM  \AuA 
of  Mauritius,  and  other  i»arts  beyond  the  seas,  and 
have  their  liead  oflice  or  place  of  business  in  Leadtn- 
hall-street,  London,  and  other  offices  and  places  of 
business  at  Bombay,  Calcutta,  the  Maoritiu*,  ami 
other  places  abroad,  and  are  common  carriers  of 
passengers  and  their  luggage,  and  of  goods  aid 
merchandise  between  the  before-mentioned  places 
and  other  places  beyond  the  seas.  The  inland  uf 
Mauritius  is  one  of  the  termim  of  the  apps.'  lines  of 
comnmnication,  their  vessels  bound  there  not  going 
beyond  that  place.  Tliey  carry  Her  3£ajesty*s  nwili 
there,  and  have  accredited  agenta  there,  Mws» 
Ireland,  Fraser,  and  Co.,  by  name. 

The  resp.  having  been  appointed  chief  judge  of 
the  islaud  of  Mauritius,  and  being  abont  to  pruceed 
there  with  his  family  in  the  month  of  July  1H», 
engaged  with  the  apps.,  as  such  common  carriers,  to 
convey  liim,  his  wife,  two  children  mider  ten  years 
of  ago,  and  his  Euroi>ean  female  servant,  Elixaleth 
White,  with  their  resiKctivc  personal  baggage  and 
efifects,  from  Southampton  to  the  Mauritius,  by  the 
apps.'  ordinary  line  of  communication  between  those 
places,  and  paid  the  apps.  at  their  head  office  iu 
London  the  sum  of  315/.,  in  exchange  for  which  he 
received  a  printed  ticket  which  he  signed,  and  which 
containc<l  the  words,  "  I  hereby  accept  this  tickrt 
subject  to  the  conditions  and  regulations  indorsed 
hereon.'* 

Among  the  conditions  indorsed  on  the  ticket  were 

the  following : 

JUtno(iOf.—T\\o  att.^ntion  of  passengers  by  the  overland 
route  to  and  from  lu.lln.  CHiino,  Ac,  is  retpecUuUy  re-iutr^tw 
to  the  undernoted  regulatiou^  in  reference  to  biiurage;  xuwft 
trouble  and  Iobs  Is  oeoaBionally  caused  by  their  neglect :  ana 
the  Eiryptiiui  transit  administration  will  not  accept  acy  r:^ 
ponsibillty  unless  they  are  strictly  complied  with: 

All  bag^'agc  uhould  be  addrcbaed  iu  paint,  in  full,  oxA  ui 
addltii^n  i)as«cnReT8  will  bo  supplied  on  board  the  sieamcn 
with  printed  •'destination  labels,"  which  shouM  beafflxvdto 
all  packages,  however  trifling,  before  arrival  at  Alexandria  or 
Suez.  , , 

First-class  pasRcnpers  are  allowed  33CIb&  of  pers-rnal  M»r- 
page,  free  of  freight,  and  children  (over  three  and  under  irt 
years)  and  servants  IGSlba.  each. 

The  insurance  of  baggage  can  bo  cfTected  on  very  modera"** 
terms. 

Passengers  requiring  information  respecting  their  \>%f^ 
during  the  voyage  can  obtain  it  by  application  to  the  oCWr 
in  charge. 

Passengers  who  may  miss  any  package  of  bflr'gtip|  ™ 
an-ival  at  their  destination  are  recommended  to  apply,  vritli'.-ui 
delay,  to  the  company's  agent,  giving  full  pjinieul^r*.  1° 
writing,  when  applit-ation  will  at  once  be  made  to  the  nijs<c< 
l)Uggage  dcTvlts  at  Dombfty  or  Sontliampton. 

.Vy/i«.— All  parties  arc  requested  to  take  n-.»t!cc  ^liai  \^''- 


of,  or  connected  with,  the  empl«>ymont  of  the  coniric.'' 
vepsnls  iu  Her  Mirosty'a  mall  seiA'lce,  and  that  the  coinr*n) 
do  uot  hold  themselves  liable  for  damage  to,  or  loaa  t'rii^^' 
tlon  of,  passengers'  b.>ggage.  or  for  any  consequencci  *rf<i»s 


±age.  consisting   of   articles  V>oloivTiu?  to  iVveV^^^^^'^'^^^^^^^'^^'^^^^^^^^^'^™^^^  ^"^^^'^^^^^^ 

X,  viz,,  great  coats,  plaids.  cloakB,  shawls,  uivOl\     xVmoxv^*\V\i^T^s^'^'^^^"?»^'Si^^»^\*«*^^^ 
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plaidi,  cofttp,  cloaks,  and  ehawls  for  the  use 
'osp.  oni^  his  family,  which  being  required 
ronal  use  on  Ihe  voyage  from  Soutliarapton 
(uidria,  were  suffered  by  the  apps.  to  remain 
custody  of  the  resp. 

reap,  and  his  family  proceeded  in  the  Ccglon 
landria.  On  reaching  the  bay  of  Alexandria 
>s.'  officer  in  charge  of  baggage  on  board  the 
:ookpo«seMionofallauchofthebsgga)^of  the  , 
;eri  on  board  as  had  been  suffered  to  remain 
r  poasesaion  during  the  Toynge,  and  oniongat 
hings  of  the  resp.'d  package  of  plaids,  shawls,  [ 
and  cloake,  and  took  the  same  under  their 

and  left  nothing  in  the  handa  of  the  reap., 
ther  poaaengera,  but  a  small  bag  lufficicnt  to 
1  such  articles  as  were  absolutely  necesaary 
sing  a  night  or  two  at  Cairo.  At  the  time 
IS.  took  possession  of  the  reap.'a  package  of 

it  waa  properly  and  aufflcicntly  aecured  and 
1,  with  two  very  full  addresses  upon  it  for 
iui.  The  reap,  waa  told  by  the  company's  (the 
officers  on  boord  the  Ceyloa  when  they  took 

of  the  said  package,  that  it  should  meet  him 
Du  the  other  side,"  meaning  at  Suez,  on  the 
a.  On  the  reap.'a  arriving  at  Suez  he  and 
lily  were  put  on  board  another  of  the  apps.' 
resaels,  the  Nona,  which  waa  to  cairy  tbem 

Mauritius  (and  which  waa  lying  at  some 
«  from  the  shore),  by  means  of  a  small 
Tessel  belonging  Co  the  appe.  employed  for 
mpoec.  The  resp.'B  servant  EiiEabeth  White 
« the  bundle  of  coats,  cloaks,  &C.,  on  board  tlie 
teamcr,  and  waa  about  to  take  it  on  board 
mo,  when  one  of  the  stewards  of  that  vessel 
r  not  to  do  so,  and  that  he  would  take  charge 

The  package  was  never  seen  by  her  or  by 
p.,  or  any  of  his  family  afterwards ;  Elizabeth 
missed  it  the  aame  evening,  when  on  board 
ima,  and  on  making  inquiries  was  told  she 
get  it  in  the  morning.  Oo  that  morning  the 
teward  said  that  he  had  taken  it  on  board  the 
Various  eKcusca  for  the  abaence  of  the 
S  package  were  made  by  the  officers  and 
ds  of  that  Teasel,  by  whom  the  resp.  was 
1  that  it  had  got  to  the  bottom  of  the  ship's 
3d  waa  nil  safe,  and  that  the  resp.  would  get 
rriving  at  the  Mauritius.  On  the  arrival  of 
ss«l  there,  however,  it  was  not  to  be  found. 
a  his  arrival  there  informed  the  dpp.' 


Wgld  V.  Pict/ord,  8  M.  A  W.  443 ; 

Hinlon  y.imin,  2  U.  13.  C46  j 

SAaiB  V,  i'ort  oad  A'ortA  Jlialand  Saiiaau  Cuiiimag, 

13  Q.  B-  347 ; 
Abulia  V.  .VoncWn-,  &c  Railxeas  Compaai/,  10  Q.  IL 

600; 
Carr  v.  Lanaulure  and  Yortihire  Railicag  Coiujxuig, 

7  El.  70J  ; 
WUev. Great  fVtHemJlailiBasCompaiii/.IB.  l!li.6S- 
Peet  V.  yorth  Staffordihire  Riiihcay  Comuanv,  I  E.  B. 

A  E,  957 ;    1  L.  T.  Eep.  N.  S.  407 :    8  L.  T.  liep. 

N.  S.  7l>8. 


The  Lord  Advocatt  and  Cates  (with  them  Andasoa, 
Q.  C.  and  Coleridge,  Q.  C),  for  the  reap.,  contended 
[hat  the  taw  of  the  place  of  perfonnance,  and  not  of 
the  place  of  the  making  of  the  contract,  must 
jovem  the  question  of  UabiUtv  : 

Sory  Confl.  270  ; 

8BnrBeConi.756; 

Cretfv.i«S,10C,Il.,N.a^73:  9  L.T.Kop.N.S.  7il. 
Even  by  the  law  of  England  the  B[ms.  were  liable, 
for  common  carriers  could  uot,  by  indorsing  printed 
cnnditiona  on  the  ticket,  exempt  themselves  from 
the  liability  inseparable  from  their  contract : 

PhiUm  V-  Oca±,  SG  L.  J.  168,  C.  P. ; 

LJad  V.  CsuroJ  !roa  Compimu,  S3  L.  J.  261',  Ei. ;  10 
t.  T.  Hep-N.  S.  588 1 

Bilrj  T.  Uone,  6  Bing.  228. 
The  presumption  arising  from  the  lots  of  gocds  last 
seen  in  the  possession  of  the  company  is,  that  tiie 
negligence  of  the  compiny  waa  tae  causo  of   the 


T.Po/niW,  fiC.  I 


,  N.  S.,  M. 


Lord  7uBticG  Tu&KER.— This  is  an  appeal  agaiitst 
a  judgment  of  the  Supreme  Court  of  Mauritius  in 
favour  of  the  reap,  who  sued  the  apps.  for  damagea 
occtuioned  by  their  non-delivery  at  Mauritius  of 
certalni  articiea  of  baggage.  The  facts  of  the  caao 
appear  to  be  that  the  resp,,  the  Chief  Jnatico  of  the 
court  below,  intending  to  proceed  to  the  Mauritina 
with  Ms  family,  took  and  paid  for  a  ticket  for  the 
passage  from  Southampton  to  Alexandria,  and  from 
Suez  to  Mauritius,  for  which  he  paid  one  entire 
sum  of  31j(.;  in  the  body  of  the  tiiiet  the  engage- 
ment of  the  apps.  waa  stated  to  be  subject  to  the 

..  ._.  .     -^,   -    conditions  and  regulations    indorsed,   and    on  ita 

1  the  Mauritius,  Messrs.  Ireland,  Fraser,  |  face,  at  the  foot  of  it,  the  reap,  signed  his  acceptance 


I.,  of  his  loss,  and  also  wrote  to  the  purser  of 
ip,  and  subsequently  demanded  compensation 
'  loss,  but  the  resp.  could  obtain  no  satisfac- 
roni  them,  or  from  the  apps.,  beyond  an 
ncc  that  the  package  in  question  must  have 
ist,  and  a  statement  that  the  apps.'  were  not 

in  case  of  the  loaa  of  passei^crs'  ba^age 

insured. 

re  was  no  controversy  at  the  trial  of  the  action 

ny  of  the  facts  above  staled.    The  def  ts.  (the 

called  DO  witnesses,  and  suggested  no  want  of 

■  contributory  negligence  on  the  port  of  the  | 

a  family,  or  servant. 

Court  of  Mauritius  gave  judgment  for  the 
reap.},  whereupon  the  present  appeal  was 
it  to  Her  Majesty  in  Council. 

V.A,  Q.  C.  and  W.  WiUiams  (with  them  Uovilt, 
;  fur  the  app.,  contended   that  the  contract 
>e  construed  according  to  the  law  of  the  place 
it  was  made,  which  waa  England : 
Jti''a  Conflicl,  8.  270  ; 
■»  V.  Uprna,,,  b  C'].  A  F.  I ; 
«itJv.  Vmitnrf.  33  L.  J.  2il,  Q.  B. ; 
Kbtob  V,  m-L  2  BniT.  I|I77  ; 
<U  y.Piikiivjton,  2  1).  A  S.  11. 
law  of  EnjfUnd  the  carrier  coul(?,  at  common 
strict  his  liability  by  expreta  coutract ; 


the  following  form — "  I  hereby  accept  this 
ticket,  subject  to  the  conditions  and  regulations 
indorsed  thereon."  Kumeroua  regulations  both  as 
to  the  passengers  and  as  to  their  baggage  were 
indorsed,  and  at  the  close  of  all  was  a  notice  com- 
mencing thus,  ■'  All  parties  are  requested  to  tuko 
notice,"  and  containing  among  other  things  the 
following  clause,  "  that  the  company  do  not  hold 
themselves  liable  for  damage  to  or  loss  or  detciitiun 
of  paaaengers' baggage."  By  the  ticket  it  appeared 
that  the  voyage  from  Southampton  to  Alexandria 
waa  to  be  on  board  the  Ceylon,  and  from  Suez  to 
Mauritius  on  board  the  Norna;  nothing,  however, 
turns  on  this  nor  on  the  land  carriage  bctwucu 
Aleinndria  and  Suez,  although  in  the.  argumcut 
for  the  resp.  some  reliance  was  placed  oa  the  fujt 
that  the  apps.  during  this  last  transit  took  exclusive 
possession  and  charge  of  the  passengers'  baggage, 
with  some  trifling  oiceplions  of  articles  roiiniri-d 
for  immediate  personal  use.  At  Suez  the  S'ira-i 
lying  a  little  distance  out  at  sea,  in  conscqueiicu  of 
the  shallowiiofls  of  the  water,  the  passengers  wen) 
conveyed  to  ber  in  a  small  steamboat,  the  ba^^;  :■■: 
in  another  vessel.  It  was  on  board  this  s;:i;ul 
steamer  that,  according  to  the  evidence,  the  iiiici-l 
in  question  was  last  seen.  It  consisted,  of  cloalL&s 
an  overcoat,  au4  v\a\4B— M\vi\'ii  -n'la.'^  ■ct*i*^-i 
1  had  been  relBiaeii  tot  vwKna4."aa&,  ■•W»av^»«.w»^ 
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howovcr,  it  wns  in  the  iwssesaion  and  custody  of 
one  of  the  «orvants  of  the  apps.  The  rv.sp.*8  fenmle 
servant  would  Ii;ive  herself  tuken  it  on  board  the 
j\orn(L  hnt  the  servant  of  the  apps.  told  her  not  to 
do  so,  for  that  he  would  take  charjro  of  it. 
"Whether  it  reachetl  the  yorna  is  uncertain.  It  was 
missed  by  the  rcsp.  when  on  board  that  vessel,  and 
on  the  arrival  at  Mauritius  it  was  not  forthcoming. 
Upon  iliei>.e  facts  the  court  below  held  that  the  law 
bv  which  the  case  was  to  Ijo  tried  was  the  French 
law,  which  j)revail8  generally  at  Mauritius,  and  that 
by  that  law  the  a])ps.  were  liable.  In  the  argument 
bi'fore  their  Lordships  the  latter  proposition  was  not 
serioufily  disputed,  but  it  was  contended  that  the 
court  below  shouM  have  tried  the  ca.«e  by  the  rules 
of  English  law,  and  that  according  to  those  rules 
the  api)s.  were  protected  under  the  circumstances 
of  the  case  by  the  terms  of  their  contract  with  the 
rcsp.  On  his  i>art,  however,  it  was  argued  that 
oven  if  the  court  below  were  wrong  as  to  the  rule 
it  had  governed  itself  by,  yet  the  judgment  was 
right  even  upon  the  princii)lc8  of  English  law. 
The  case  was  ably  and  learnedly  argued,  and 
a  very  large  number  of  authorities  were  cited 
for  tlie  rcsp. ;  tlie  conclusion,  however,  at  which 
their  Lordships  have  arrived  is,  that  the  apps. 
are  right  in  both  of  their  projjositions,  and 
consequently  that  the  judgment  below  cannot 
be  supported.  In  stating  the  grounds  upon  which 
their  Lordships  have  arrived  at  this  conclusion,  it 
•will  not  be  necessary  to  review  or  distinguish 
between  all  the  authorities  cited  in  the  argument ; 
every  one  who  is  but  moderately  familiar  with  the 
text-books  and  decisions  must  know  how  easy  it  is 
to  produce  authorities  on  either  side,  when  the 
question  is  by  what  law  to  interpret  a  contract  in 
one  country,  and  to  be  jierfonned,  wholly  or  partly, 
in  another;  but  if  these  be  carefully  examined,  U 
will  be  found,  after  all,  that  the  same  general  prin- 
ciples have,  for  the  most  part,  prevailed  throughout, 
and  that,  where  the  conclusions  vary,  they  do  so 
from  distinctions  more  or  less  minute  in  the  facts. 
The  general  rule  is,  that  the  law  of  the  country 
where  a  contract  is  made  governs  as  to  the  nature, 
the  obligation  and  interpretation  of  it.  The  parties 
to  a  contract  are  either  the  subjects  of  the  iwwer 
there  ruling,  or  as  temporary  residents  owe  it  a 
temporary  allegiance :  in  either  ease  equally  they 
must  be  understood  to  submit  to  the  law  there  pre- 
vailing, and  to  agree  to  its  action  upon  their  con- 
tract. It  is,  of  course,  immaterial  that  such  agree- 
ment is  not  expressed  in  tenns;  it  is  equally  an 
agreement  in  fact,  presumed  de  Jure,  and  a  foreign 
court  interpreting  or  enforcing  it  on  any  contrary 
rule  defeats  the  intention  of  the  parties,  as  well  as 
neglects  to  observe  the  recognised  comity  of  nations. 
Their  Lordships  are  speaking  of  the  general  rule ; 
there  are,  no  doubt,  exceptions  an«l  limitations  on 
its  applicability,  but  the  present  case  is  not  affected 
by  these,  and  seems  perfectly  clear  as  to  the  actual 
intention  of  the  contracting  parties.  This  is  a 
contract  made  between  British  subjects  in  f)ngland, 
substantially  for  safe  carriage  from  Southampton  to 
Mauritius.  The  iKtrformance  is  to  commence  in  an 
English  vessel  in  an  English  iwrt ;  to  be  continued 
in  vessels"  which  for  this  purpose  carry  their 
country  with  them;  to  be  fully  completed  in 
Mauritius  ;  but  liable  to  breach,  partial  or  entire,  in 
several  other  couu tries  in  which  the  vessels  might 
ba  in  the  course  of  the  voyngc*.  Into  this 
contract,  which  the  apps.  frame  and  issue,  they 
have  introducetl  for  their  ov.n  protection  a 
stipulation,  professing  in  its  toriiis  t;^  limit  the 
liability  which,  according  to  th;^  Enjxlish  law, 
the  contract  would  otherwise  havv;  cast  upon 
tboj)).  When  they  tendered  this  cn-.-.-ract  to  the 
rcsp.,  amIroqaJrcd'his  si^iinturo  to  it,  what  must  it 
f^j)rc8umed  that  he  ujJcJorstood  to  be  their  iutcuUou 


08  to  this  stipulation  ?    AVhat  would  any  reasonable 
man  have  understood  that  they  intended?    Wa-s  it 
to  secure  to  themselves  some  real  protection  agiiinH 
responsibility  for  accidental  losses  of  luggage  and 
for  damage  to  it ;  or  to  stipulate  for  sometlung  to 
which,  however  clearly  expressed,    the  law  wooIJ 
allow  no  validity  ?    This  question  leaves  untondud, 
it  will  be  observed,  the  extent  of  the  contemplated 
protection  ;  it  asks,  in  effect,  Was  it  intended  that 
the  stipulation  in  case  of  an  alleged  breach  of  euu- 
tract  should  Ik*  construed  by  the  rules  of  the  Ensr- 
lish  law,  wliich  would  give  some  effect  to  it?  orl;y 
those  of  the  French  or  any  other  law,  accordiog  to 
which  it  would  have  none,  but  be  treated  as  a  merely 
fruitless  attempt  to  evade  a  responsibilitv,  insepa- 
rably fixed  upon  the  apps.  as  carriers  ?    The  ques- 
tion' appears  to  their  Ix)rdships  to  admit  of  one 
answer  only ;  but  if  they  take  the  resp.  so  to  haw 
understood*  the  intention  of  the  apps.,  they  must 
take  him  to  have  adopted  the  same  intention :  it 
would  be  to  impute  want  of  good  faith  on  his  i-art 
to  suppose  that  with  that  knowledge  he  yet  iatea-l^'l 
to  enter  into  a  contract  wholly  different  ia  s?o  im- 
portant an  article ;  he  could  not  have  done  t]il>  if 
the  intention  had  been  expressed,  and  there  is  i.u 
difference  as  to  effect  between   that  which  i?  ex- 
pressed in  terms  and  that  which  is  implievl  a»J 
clearly  understood.     The  actual  intention  of  ihe 
parties  therefore  must  be  taken  clearly  to  have  l\i-n 
to  treat  this  as  an  English  contract,  to  be  inter- 
preted according  to  the  rules  of  English  law ;  r.::  J  a« 
there  is  no  rule  of  general  law  or  policy  settinij  isp  a 
contrary  prcswnption,    their   Lordships  will  hold 
that  the  court  below  was  wrong  in  not  goverain* 
itself  according  to  tliose  rules.    It  is  a  satisfacuoa 
to  their  Lordships  to  find  that  in  the  year  1$';4  the 
Cour  de  Cassation  in  France  pronounced  a  judg- 
ment to  the  same  effect  in  a  case  under  preoisily 
the    same   circumstances,    which    arose    betwcea 
the    apps.    and    a    French   ofilcer    who   wai«  n.- 
turning  with  his   baggaee  from   Hong   Kong  in 
one  of  their  sliips,  the  Amay  and  who  lost  his  bag- 
gage in  the  wreck  of  that  vessel  in  the  Red  S.**. 
The  same  question  arose  as  here  on  the  effect  to  It* 
given  to  the  stipulation  in  the  ticket ;  two  iiifen<)r 
courts,  those  of  Marseilles  and  Aix,  decided  it  ia 
favour  of  the  pit.  on  the  provisions  of  tlie  Fiyiich 
law ;  the  Supreme  Court  reversed  these  dcci-ion-N 
and  held  that  the  contract  having  been  male  a: 
Hong  Kong,  an  English  possession,  and  witli  an 
English  company,  was  to  receive  its  interpretation 
and  effect  according  to  English  law.    Still,  a>  lu< 
been  already  intimated,  there  rcumns  the  qii^'iti'W 
what,  according  to  English  law,  is  the  extent  uf  il»<- 
limitation  imiwsed  by  the  stipulation  in  the  riokct 
on  the  responsibility  of  the  apps.    This  is  next  t!> 
be  considered.    Tlie  case  depends  on  the  co:)i  noo 
law  :  it  is  not  within  cither  the  Carriers  Act « i  11 
Geo.  4   &  1  Will.  4,  c.   68,    or  the  RaUway  :.ii  1 
Canal  Traffic  Act,  17  &  18  Vict.  c.  31.    It  i^:^^ 
now  incontestible  that  at  common  law  it  is  op^ti  '^ 
earners  to  limit  their  common;iaw  liability  by  si;aJ»1 
agreement  with  the  consignors  of  goods ;  and  t!»'*i 
accordmg  to  some  decisions,  even  to  the  exte.it  <)» 
relieving  themselves  from  the  consequences  of  tht:r 
own  negligence.    The  contract  here  is  that  the  ai>l»?- 
shall  nut  be  responsible  ••  for  damage  to,  or  lojs  <•" 
detention  of  passengers*  luggage,'*  and  the  qui*li«?'' 
is,  wliat  is  the  meaning  to  be  given  to  the  vrurJ 
"  lo?5  ?"    Nothing  can  be  more  general  tb;i:i  il»»' 
word"  used  by  the  parties.    They  do  not  enter  i:it'> 
any  di^tinctio'ns  as  to  how  the  damage,  loss.  «>v  'i^'* 
tonti^'U  may  have  been  occasioned,  whether  l;.  Y'f^ 
accident,  or  through  the  negligence,  or  evtii  :!«^ 
conduct,  of  the  apps.    But  the  facts  of  thi-f  <M*^ 
mako  it  unnecessary  to  consider  whether.  reA:0.iaWy 
\  \\uOi'eY::Vo«jA,  \\vov  ^^V^^*^  an  intention  to  protect  v» 
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lisconilui't.  Upon  lliia  their  Lonlshipscx-  i 
opiiiiun  whatever.  Tlio  iiiissin?  baggage 
■a  ill  it«  tr.insit  from  Iho  shore  at  Suex  to 
Id,  in  which  it  alionld  have  been  conveyed 
itius ;  it  was  then  in  Ihc  keeping  of  the 
meof  their  aw vHntB.  Their  Lordihipscon- 
circuniatnnce  tii.it  this  servant  inaislcd  on 
he  kcepjiii;.  Rnil  refused  it  to  the  rcsp.'s 
raiiea  uo  inference  ngftinet  the  apps,  Ordi- 
?aktn[x,  it  is  a  regulation  prudcDt  and  con- 
Jiat  the  company's  Bervants,  and  not  the 
■aascngers,  should  hare  throughout  the 
of  the  baggage  on  board.  It  doei  not 
lat  anrlbing  was  done  but  in  obedience  to 
gulation :  at  all  events  no  inference  of  want 
re  or  honesty  ia  raised  by  thiscircuniBtance. 
:er  this,  or  when  or  where,  the  baggage 
on  was  lost,  there  is  no  evidence  to  show. 
Icult  to  say  what  loss  would  be  protected 
ere  not,  or  what  meaning  could  be  reaaon- 
en  to  the  word  "loas,"  which  would  ex- 
ch  a  non-nrrival  of  the  baggage  aa  this, 
1  contract  to  be  construed  on  the  general 
i  on  which  the  construction  of  contracts  is 
f  determined.  It  would  be  a  strange  con- 
,  and  against  common  sense,  when  the 
ave  used  the  simple  word  ''loss,"  to  hold 
7  intended  to  limit  ita  meaning  to  snch 
those  in  which  the  carriers  should  be  able 
all  the  circumstances,  and  that  those  cir- 
*8  cleared  them  from  all  blame  whatever, 
e  must  see  that  this  at  least  is  nut  the  con- 
>  which  the  parties  have  entered,  yet  this  in 
s  the  contcntifln  for  the'resp.  Their  Lord- 
c  no  doubt,  on  the  whole,  that  the  loss  in 
foils  within  the  true  meaning  of  the  atipu- 
d  that  the  apps.  are  thereby  protected  from 
lamcrablo  for  it.  They  will,  therefore, 
ecomniend  to  Mcr  Majesty  that  the  judg- 
ow  be  reversed,  with  (he  costs  in  the  court 
i  of  this  appeal. 

Judfftitent  reitrud. 
attorneys,  Mucked,  iilenniiy,  and  Walnei/. 
attorneys,  Cat^s  and  Elgood. 
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dipping — HrqistcF  tii»aoge — Ships  requiring 
Bg  poller — ANontiiinJ'jr  tagine-room — Poatr 
miisionris  ofCutlami  lo  fiame  vtw  tonnage 
Bates  allrn  rirtt — Aferrianl  Shipping  Act 
7  i-  IS  IVc(.  c.  104),  ss.  23,  20. 
fthe  Merrhaul  Shippini/ Art  1834  tnacU  Ihal, 
utbig  the  register  lontiiige  of  ships  requiring 
ngpcaer,  alhuiinee  liu/l  be  niade  for  engiae- 
ana  It  dieiJes  suei  M/is  into  tmo  clatits, 
tag  certain  iilhicaueen  for  each  ckas  and 
Jowa  rules  /or  the  lafiisumntiil  of  the  tngint- 
Sect.  211  eHlirles  the  Comwissioaers  of  Cutloms, 
:  sanction  of  lif  Trfitnrg,  from  lime  lo  lime  to 
and  idler  the  '■  loHmiiie  rules"  prescribed  bg 
.  The  CommiKioncn'nf  Customs  did,  ia  fact, 
:  tanctioa  of  the  Treasury,  in  IHGO,  issue  nea 
mju,  which  abolished  lie  dictimlioa  belween 
cbasts  of  cessels,  and  laid  doiea  new  uniform 
r  0,1  meaiuremei.!  of  the  eigiiie-room   in  all 


the  ipnce  m 

Special  case  elated  by  consent  without  pk'.idiiit". 
The  pits,  are  a  company  trading  between  England 
and  Ireland,  and  are  poi^scssed  of  many  ateain-rcs- 
sels  of  large  tonnage,  which  are  used  by  them  id 
their  trade  of  carrying  pajaengers  and  gomla  to  nud 
from  England  and  Ireland. 

The  Celt,  is  one  of  the  sun-oyors  of  customs  at 
the  port  of  Liverpool,  and  represents  the  Commis- 
sioners of  Customs,  with  whom  the  present  question 
has  arisen. 

The  question  in  dispute  arises  upon  the  construc- 
tion of  certain  provisions  of  the  Merchant  iSlii^i- 
ping  Act  1854,  which  rcgnlato  the  mode  of  a-.i'r- 
taining  the  register  tonnage  of  steamships,  and 
na  to  the  power  of  conuniasionera  of  cuatonis  to 
refuse  the  allowance  of  propelling  power,  which, 
BB  the  pits,  insist,  is  pronded  for  by  the  Act  of 
Forliameut  as  hereinafter  mentioned. 

By  the  Merchant  Shippng  Act  1S54  (IT  &  Id 
Yict.  c.  104)  s.  23,  it  is  enacted  as  follows  : 

In  avar;?  fthip  propflUed  by  iteam  or  olber  power  raquLrinji: 
eiiflliu  room,  an  •JloHuce  ihrnll  be  mula  for  ibe  Bpacd  occi-- 
I^H  by  tha  propalUog  »wer,  uid  the  unonnt  no  allows  I 
■hall  IM  dsdoEtgd  trom  ID«  (row  tonuge  oT  th*  ahlp  u«i  - 
tatned  u  atonaald.  and  tha  mnaliidar  abiJI  bg  de«ni»d  L> 
ba  ih«  raglBUrad  lODOUt  al  aaah  ablp.  and  mch  daduciloa 
shall  b«  enliiutad  u  fallowB  ahai  Is  lo  siy) : 

(a)  As  ragud*  sblpi  propelled  by  paddle-wheel i,  ta  wblcli 
Ibe  lonliage  of  the  apa»  wMy  occupied  by  ami  neisii- 
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aecorflnglj.  and  whenever  auch  d 
required,  uie  deiluctlon  ehall  conele 
-''-  '-'-.    actually  occupied    by, 


dlvUlng 
(4)  ir.  Id  any  >blp 

nwaaared.  any  alterafloa  b 
capaclt;  ol  uttb  avHW,  «  U  an 
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('•)  If.  :i  niiv?Ini)  in  «l::i'li  tin*  spi  •(■  ji,":i'«:i:-l  i-  t««  l«i> 
iiitMKuri.'il.  uny  j">"  1-:  i-r  -i tin's  u-i'  ■'■■■.•.•.  >{  >>t  «"^;Ti  -l  '?• 
su'h  hp!n''»,  fli-'  11. '"Ml"  jMiM  i«\vu.r>.  hIi:«II  ri'h  b».'  liibli" 

Uy  tlj«.*  '2'Mh  section  of  the  same  Aet  it  is  further 
riMctitl  as  follows: 

Tho  ('••mini*'- loners  iT  ('nstomM  inny.  with  tho  ^nnrtlun  r.f 
I':  •  Tn-iisurv.  ii]i))«)itit  Riu'h  ihthdiih  t'»  MiiMMinUMid  lln"  Mur- 
V  -.  -iuii  aiinicii-uii'ineiit  i<f  ships  nn  fhi>y  think  flt :  ni.  liimy. 
*v:  'i  th'"  a])p:-nval  of  tl:**  IViatil  of  Truilf.  mnko  ni'-h  iv»:u- 
!m!im«  Tor  thai  ])nri)«.-»»'  nn  mny  I)i'  in^'V-surj';  ntiil  iil'**^, 
wlih  thi'  like  nppnivni,  innk«t  Huoh  ni"i?iiiivii:-ti;s  ninl  iihom- 
f'liiH  an  fiviu  time  tt>  ijmo  bn'oino  iif'-c ■!>.'.♦  y  in  thu  toiiim^o 
jiJf's  luivhy  prosiTll>«»il.  in  oiihT  tt»  tin*  ni»r«  aivuiv.te  niitl 
njiTonn  nppli«'iitlon  th-Tfof.  an<l  tht*  iffrciuiil  oiirryin-^  out  of 
tti  ?  priuiMp!i>  <if  adrnoa^nromont  thcn.*Iu  n<l>ipteil. 

ThuH'  are  sovcral  otiier  sections  of  the  Act  which 
liive  sonn?  hearing  on  this  question,  and  to  wljich  it 
m.iy  h^'  ii«»«'ful  to  refiT,  viz.,  sects.  I'O,  21,  St.  si;,  ami 
ST.  On  the  28nl  Oct.  IsfiO  the  Coininissioners  of 
<'i!stoms.  with  the  approval  of  tlie  Board  of  Trade, 
i-suc*<l  the  following  rules  : 

lu  irjrKuanci»  of  tho  po wont  prnnto<l  by  tlio  2Dth  aoctlnn  of 
th  '  ^I•»lY»hant  Shipphijf  A<'t  ls.'i>.  the  R'wnl,  with  th..-  appivivnl 
<»i'  iho  Boanl  of  TitmIo,  iliivct.  with  a  view  to  tho  moiv  aiviinito 
nn<l  uniform  application  of  ihn  })rincipl«>  of  ^nintin;;  a  certain 
aliowusico  to  Htcamei'H  for  thoir  proprlhnif  p-jwcrn,  th?t,  iu 
li'Mi  i)f  tho  rxilon  not  forth  In  HOi-t.  '2')  of  thr  M'rchunt  Shli>- 
l)in«  Act,  aurt  in  parajnuphH  4.  .'i,  «.  H.  nnd  "JO  of  irKtnictious 
to  moaHuring  8urv«*yorsof  l».'i'».  tho  folli»win^  ml'.'s  Jk»  iul.ipto<l 
in  future,  viz. :  (Rule)  In  every  ship  piviijolbnl  by  Hteaiu  or 
other  power  n'quiriu;;  en;;iiir-n>i^m.  an  ulli>\rnncn  of  spam  or 
tonn.i^  shall  1h>  made  for  tlie  Kjiaeecvupii-il  tiy  tho  nru]H'lllnK 
IK)Wi>r :  auil  ilie  umountso  alliiwnil  kIiuII  Ih'  (Ifiiuirtea  fi-itui  the 
g|■^l^■J  rounajTi*  of  tho  ahip.  and  such  deduction  Mhall  be  csii- 
niatod  as  f otlowh : 

(1)  Meanuro  tho  raoan  length  of  the  en;riue-ronm  b«»t\reen 
the  foreniofit  and  aftrnnoflt  blllUhc:l•l^4,  or  liiuit-*  of  Itiv 
length,  oxcluding  Kueh  part<(.  if  any.  ns  are  not  a«*tuHliy 
occunicd  by  orn*quired  for  tho  projuT  WMrkfni?  of  tho 
machinery:  then  nioaHuro  the  ih'prli  of  tho  >«hi]>  ut  tho 
middle  iH/iut  of  thlit  length  fr<>m  tho  coiling  at  the 
Umber  ntrako  to  the  upper  deek  in  shiji-*  of  three  d'.'ok*. 
nnd  under  and  to  tho  tliinl  d.  t-k  ord'«cknbovo  the 
tonnage  dock  iu  all  othor  f«hips;  ulso  tlie  iuhide  breadth 
of  tb«  Hhip,  clear  of  siiou-tin;;  (if  niiv;  at  tho  middle  of 
the  donth ;  multiply  togethor  thosi»  dlinonsionH  of  lon;rih, 
breadth,  and  depth  ft)r  th:*  cub'iTil  <•  ml-?nf.-*:  divide 
this  pi-oduct  by  liN),  and  the  qm-iii-nt  nhnll  bo  dot'inod 
to  Ik*  the  t'MmagO  of  tho  on;iini:-ri»iiitj.  or  .illownnoe  to 
bo  deduetod  from  tho  grosH  touii.i;:o  i«n  account  of  the 
proiK'Uhig  pf>wer. 

C?)  In  the  rtiso  of  Khip-s  having  uinn^  tli.in  throp  d  'fk<*.  the 
tnnnap'  oi  the  np:ioo  or  Hpacc-s  ).»:\vixt  ilc^k.^  (it  :tny) 
above  the  third  doclc,  wlilrh  :vrt»  jniin--.l  in  for  tlio  niu- 
chincrA-.  or  for  tlm  luhniKHion  <»f  liu'lit  (onl  I'.ir,  found 
by  multiplying  togi-thcr  tho  lonirfb,  b-oadth.  niitl  do]ith 
thereof,  and  dlvl-liiig  tho  pro  luct  by  I')  i.  shiill  1..-  a.hhd 
to  the  tonnat'o  i»f  siji-h  Npnee. 

i'i)  In  the  cuHi*  of  non-w  .sifunii-rs  tliv  t<i:ii'.f)<;o  of  th'^rth.ifi- 
trunkN'.ialL  b<>  (I(>oni<'i|  to  fonn  ]<  iir  nf  :mi>1  1.  n  Mod  to 
Huch  »pace,  nnd  shnll  be  ascert-ir*  il  by  nr.ililjilyin'.,' 
together  the  length,  l)jvadth,  :ind  dr.iib  of  tiio  iruul:, 
and  dividing  the  pr(Mliii>t  by  lo^i. 

(I)  In  any  ship  in  which  tho  mii'liino'v  ni\v  l»o  ntt/-d  in 
seiMirato  ».-iinjprtrtiiiontH.  tho  tonu  »v'"  "f  cu-Ii  s'.i'-h  com- 
piirtnieni  shall  1>o  niciL>un'd  »L'V.-rilly  iu  like  nniincr. 
aocohliug  t»*  th>»  nbuvo  iiilf-*.  mi* I  tli-;  •■u'.n  «if  i1i"t 
restdt^Hhall  Iw  tk-omod  tij  1h>  tliotoijn:ip*of  ili-.-  siiid  siwre. 

Ordered. that  thoproiioronii-ci-Bin  Li.nil..n,  nndihc  c  »li.'(;t'»i-s 
and  comptrollcij*  at  tho  outpuris,  d<>  gnvorn  thein.'jcivoH 
accoMIngly  in  all  fiifup*  o]!Tnr:<»n<  i.-r  (r^'tii.iaiing  the 
allownnco  to  Htenniors  for  their  j.r«ij<  'ii:n::  p-iw  mm:  arid 
with  reg:ird  to  the  i-n/rino-rnni;!^.  m-  iili-iWiimv  !■•  iho 
Rteanior^  ali^ady  meaKuri.-'.i.  tli-it  larv  I..?  PMii^^a-uied 
agreeably  to  the  al)«iv«»  moilitlo  iti-tn  oi  th;'  rule  on 
the  application  of  llieir  own-rs  ur  a  .vuIh.  r.nil  ou  de- 
livery of  lh'-»  original  eertill-Mtc  i.^r  i:i  1  uHiiiit-ut. 

At  the  time  of  the  ])assing  of  tho  ^It'i-chant 
Shipping  Act  is.U,  tlie  pits,  wen*  and  still  uiv  pos- 
BCSjRtl  of  (amongst  other  yhip.s'i  the  paddle-wheel 
steamer  >t.  ( ithndnu  llcr  tonnage  ^|)aee,  soU-ly  oc- 
cupieil  hy  nn»l  necessary  for  the  propiT  workin;;  of 
the  boilers  and  machinery,  was  and  is  above  oO  i>or 
cent,  of  lier  gi'oss  tonnage. 

After  tile  passing  of  the  said  Act  the  pits,  ap- 
plied, in  accordance  witli  the  prifvisi-.^ns  thereof,  to 
have  the  said  sliip  measured,  and  the  vessel  was 
accordingly  mca«urv.^l  hy  tlie  pro|r.T  officer,  and  a 
deduction  for  the  space  occupier!  by  the  propelling 
poorer  was  allowed  ttcconUn*;  toclau>e  {h)ot  lhe*i'.\rv\ 
section  6f  the  Act,  jjiciudlDg  the  addition  of  one- 
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half  the  tomia-ie  of  the  siiacc  of  ll»e  prnivlli'.;;: 
lK)wer.  Her  r.-^'i-ter  t'>nnagt»  for  duos  »::*  ihe:i 
ascertained  ar.d  iixed  at  L>fi  tons,  and  her  1'  nt..u'.* 
was  acetirdin,:ly  .-o  entered  in  the  regi*tr)  tf  sjiji- 
ping  in  the  p(.>rt  of  Dublin. 

In  lSi;2  the  \)lts.  k'ngthened  the  said  ship  .?r. 
Citlmnha  by  adding  to  her  length  forty  feet,  and  as 
this  incn*ascd  her  tonnage  it  became  ncce*»ury.  i.i 
accorlance  with  the  provisions  of  tho  ^lerdunt 
Shipping  Act  is.'>4,  to  have  her  remcasuicd,  an  J 
she  was  accordingly  remoa.sured  by  the  proper 
otBcer  for  the  purpose  in  the  port  of  Liverpoul. 
where  the  alti'rations  in  her  were  being  made,  and 
without  any  application  being  made  by  the  pit*. 
The  tonnage  space  solely  occupied  by  the  propeUiDi; 
IMiwer  was  then  above  ix)  per  cent,  of  her  tonnage', 
od  lK.>fore  mentioned. 

On  this  renieasurement  the  gross  tonnage  of  tlic 
ship  was  increascHl  by  122  tons.  The  officers  who 
conducted  tlic  measurement  measured  her  aoconlin; 
to  the  directif»n9  containe<l  in  the  new  Customs  ralei 
of  Oct.  2.),  isik).  They  allowed  only  the  exact 
8i>ace  occu))iet1  by  or  required  to  be  inclosed  for  the 
projH'r  working  of  the  boilers  and  machinery,  aral 
declined  to  allow  the  one-half  the  tonnage  of  the 
said  space,  as  diR'cteil  by  the  23rd  section  of  the 
said  Act.  By  this  mode  of  measurement  the  tonnage 
for  dues  was  increased  to  45G  tons.  The  pits.  objectLil 
to  this  mode  of  measuring  and  making  the  ailov- 
ancc  for  the  propelling  power,  and  required  to  hsre 
the  allowance  made  according  to  their  riews  of  the 
provisions  of  the  Act  of  Parliament,  and  insisted 
that  the  Commissioners  of  Customs  had  no  power 
to  refuse  such  alhtwance. 

The  (luestion  for  the  opinion  of  the  court  i^. 
whether  the  addilional  allowance  of  one-half  tlk* 
tonnage  of  the  sjuice  occupied  by  the  pm|)ellin;: 
power  ought,  or  not,  to  have  been  made  by  the 
officers  of  registry  at  Liverpool. 

/.V///.  Q.C.  {Watkin  WiUiamt  with  himXforllw 
])lts.,  relied  cm  sect.  23  of  the  Merchant  Shippin*: 
Act  IS,')4,  and  contended  that  hy  clause  (A)  of  tbat 
section  in  the  ciilculation  of  the  tonnage  space  of 
the  vessel,  the  pits,  ought  to  have  been  allotrcl  the 
additional  deiluction  of  one-half  the  tonnage  of  tlk' 
engine  and  boiler  space,  and  that  the  Commisfrionert 
of  Customs  had  no  jwwer  by  any  rules  or  reguUtioiw 
to  ren-.-al  or  alter  the  express  provision  in  the 
statute  for  such  allowance. 

The  S>//r//o,-^•(wr/v//(G■///ifrl/,  Q.C.  and  C.  M'l- 
with  him),  for  the  deft,  (and  in  reality  for  the  Board 
of  Trade),  contended  that  the  Commissioners  of 
Custom?,  vith  the  approval  of  the  Boani  of  TraJc. 
were  eni]M)Wert  d  by  the  Merchant  Shipping  Act 
lsr)4.  s.  !".».  to  alter  the  rule  laid  djwn  in  sect.  2ii«'f 
that  Act,  and  that  they  were  justified  iu  altering  it. 
as  it  hr.d  been  found  to  work  inaccurately  A"<1 
une<inally.  and  to  violate  the  principle  of  allowaufi' 
l)re»»<Til.ed  by  that  Act,  viz.,  tho  space  occupied  K 
the  pr(;|K*llin'^'  iw)>ver.  Their  argument  is  sufficieiitly 
detailed  in  the  judgment  of  the  court. 

In  an>wer  to  a  question  of  Willes,  J.,  it  tros 
stated  that  the  liniber-strakc  was  the  space  bciwcca 
the  keUon  and  the  side  of  the  ship. 

Cur.  ode,  vb!'.. 

»/M/y  10.— Kl.vtixij,  J.  delivered  the  judgn^entt»f 
the  court  (Wilh-.s  liyles,  and  Keating,  J  J.)— In  tln» 
case  a  steamship,  bidonging  to  the  pits.,  calK-d  the 
.Sf.  Cofmiihn  (paddle-wheel),  at  the  passing  of  th'" 
17  &  18  Vict.  c.  101  (the  Merchant  Shipping  Act.i. 
had  been  measure<l  un<ler  the  provisions  (»f  the  23nl 
section  of  that  statute,  and  its  register  tonnac* 
ascertained  in  the  moile  ]M)inted  out  thereby.  Ao 
iwcTca^c,  \voNf vjxct,  \w  U\<i    length    of    the  ship  ^ 
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ceutaj,  mod  ihe  tu  accordinKly  remea- 
iording  to  the  dirMlioni  contained  in 
V  Ciutom  nilea  or  23Fd  Oct.  1860,  fnuoed 
Hnmiuionera  of  Cmtoiiw,  with  the  «nc- 
e  B«ard  ol  Tnulp,  the  application  of  vhich 
■U.'  ihip  increued  the  register  ConnHge 
Mt  which  would  have  resulted  from  a 
leot  Huder  the  former  Bf  stem.  To  thii  tha 
cted,  and  contendttl  that  the  new  rulei 
the  CoiomiMionen  of  Cuatoms  were  ia- 

u  contrary  to  the  proriiiona  of  the  Act 
nent,  and  the  question  tor  Ihe  court  ia, 
hej  are  right  in  that  cootentioD,  and  we 
r  are.  The  2ard  section  of  the  Merchant 
Act  provides  that,  in  every  ihip  propelled 

"  an  aliowaoce  ahall  be  made  fur  the 
cupied  by  the  propelling  power,  and 
Dt  so  allowed  shall  be  deducted  from  the 
oage  of  the  tbip  .  .  .  and  aoch  deduction 
jtimated  as  follows:  as  regards  ships  pro- 
paddle-wheels  in  which  the  tonnage  of  tlie 
\j  occupied  by  and  necessary  for  the  pro- 
ng of  the  boilers  and  machinery  is  above 
nt.  and  aoder  30  per  cent,  of  Ihe  gross 
f  the  ship,  aach  deduction  shall  be  thirty- 
^hundredths  of  such  gross  tonnage;  and 
ropelled  by  screws  in  which  the  tonnage 
pace  ia  atrare  13  per  cent,  and  under  30 

of  such  gross  tonnage,  such  deducltoiia 
thirty-two  one-hundred ths  of  such  gross 

Id  ijl  other  ships  where  there  ia  no  agree- 
weea  Ihe  cornmiaaiouers  and  Uie  owners 
lion  shall  consist  of  the  actual  space  occu- 
:he  machinery,  &C.,  with  the  addition  in 
uldle-wheels  of  one-half,  and  in  case  of 
three-fourths  of  the  tonnage  of  such 
1  the  measurement  and  use  of  such  apace, 

governed  by  the  following  ruiea ;  and 
}W  Are  rules  for  measuriog  the  space 
to.    The  Zath   section  of  the   Act   gives 

the  Commission  era.  with  the  sanction  of 
1  of  Trade,  to  make  such  modiflcationa 
'ations  in  the  tonnage  rules  aa  may 
lecessary  in  "order  to  the  more  ac- 
nd  uniform  application  thereof,  and 
;tual  carrying  out  uf  the  princi^es 
asorement  (herein  adopted."  It  was 
<  section  that  the  new  rules  referred  to 
e,  and  those  rulea  in  effect  repeal  the  pro- 
sect.  23  of  the  atatute  aa  to  all  distinctions 
he  different  claaaea  and  kinda  of  steam- 
irein  referred  to,  as  ivell  as  the  different  dc- 
ippropriated  to  each  class,  and  substitutes 
inn  allowance  for  all  classes  of  ateam- 
ogethcr  with  a  new  mode  of  ascertain- 
Imeaanremeat  such  allowance.  The  Soli- 
eral,  fur  the  deft.,  contended  that  the  pro- 

tbe  Blatute  establishing  tha  diatinctiona 
o  were  not  enactments  pK^erly  so  called, 
y  tonnage  rules,  the  alteration  of  whicb 
kHnmissioners  came  within  the  express 
nferred  upon  tlieni  by  sect.  20,  and  that, 
sect.  S3  wu  subdivided  into  several  rules, 
t  was  itself  a  tonnage  rule,  and  so  within 
en,  and  he  referred  to  the  mode  in  which 

were  designated  in  the  mai^n  of  the 
a    support  of  his  views.     On  the  other 

ivaa  insisted  that  the  tannage  rules 
to  in  sect.  2<J  of  the  Act  were  the 
dfled  as  such  in  the  different  sections 
■It  of  the  statute,  and  which  regulate  the 
■eaanrement  and  nothing  more ;  so  that  the 

of  any  deducCiona  from  the  gross  tonnage 
lore  clearly  an  enactment  than  the  direction 

deduction  should  be  caiioiatcd  according 
cif  ed  differences  in  tbe  clasacs  of  veaaela 
id  in  the  aection,  whilst  the  mode  of 
[the  ajiBcei xccoidias to  fuiibclaaa&cuioa 
:  CAa.—VoL.  11 J 


is  expressly  governed  by  the  Ave  rules  set  out  at  the 
end  of  the  section,  nor  could  the  statements  in  the 
margin  coutrol  or  affect  the  terms  of  the  enactment. 
We  think  this  the  correct  view  of  the  statute,  and 
that  it  was  not  the  intention  of  the  Legislature  to 
give  to  the  commisaiouers  the  powera  contended  for 
by  the  deft.  Whether  the  new  rules  ao  framed 
would  or  wovld  not  be  beneflcial  to  the  mercantile 
marine  of  the  country,  is  a  question  which,  although 
mooted  at  the  bar,  we  do  not  inquire  into.  The  ru^s 
themaelvea  being,  in  our  opinion,  ukra  nirei,  our 
judgment  will  be  for  the  pits. 

JtidgneUfor  lh»  piti. 

Attorney  for  the  pits.,  T,  Broimdtig. 

Attorney    for    the  defL,    The   Solicitor  for   iM 

Jni«  24  (Duf  26,  1865. 
Tamvaco  v.  Sihfsok. 

Sap  and  Mppin^ — Clutrttr-parlg — Frtight — Adoaitca 
D«  fraghi — £teB— Cimrl  of  ooirpttait  Juritdicliim — 

EitopptL 


of  tritfrnght  tabtamiauxdby  fraghtB'i  accait~ 
at  lAnt  monlAt  on  tigaing  bilU  of  lading."  The 
eharltrer  gave  hit  acctptance  aceordingli/,  and  itetivad 
from  tit  punhaitr  of  (A«  cargo  tie  agrted  priix  of 
t}»  eargo,  lett  (As  amoum  of  freight  rtmaining  to  6t 
paid  to  tit  captain  on  (Uiieerg  al  Alexandria,  Iheport 
of  diachargt.  Before  tke  acceptance  became  due,  and 
before  the  veuel  arrived  al  Alexandria,  the  charterer 
became  intolvtnl,  and  executed  an  inipectortAip  died. 
TAe  captain,  having  heard  if  the  iru^vma/,  refiaedto 
give  iqa  tie  cargo  wil&out  pagniail  of  the  tehoU  freight, 
•ehich  afoi  ullimatelg  gaaranteed  bu  pertona  at  Alex- 
andria, at  the  requeil  of  the  purchiaer  of  Me  cargo. 
The  capIciR  lued  theie  peraona  in  the  Coiwdar  Court 
of  Alexandria,  and  thof,  hv  Ihe  authority  of  the  pur- 
chaier  of  {At  cargo,  paid  him  the  10A0&  aiaottnt  of  tke 
freight.  The  duuterti't  aaeplance  came  to  maluritif 
after  the  captain  had  obtained  the  guarania  for  pay- 
neat  of  lAt  whole  freight,  and  mu  diihonoared: 
Held,  firmt,  thai  the  purchaser  of  the  carqo  aai  entitled 

to  receine  it,  on  pai/inent  if  half  Ihe  freight  ; 
Held,   tecandfy,  that  Ihe  proceeding!   in    Ihe   CoHmlar 
Comrt  did  nut  ddtar  him  from  recoi-eriitg  in  thii  court 
the  OMmnt  paid  to  the  attain  ia  excetn  of  what  As 
uoj  entitled  to  demand. 

Special  case  atated  by  consent  and  by  order  of 
Willea.  J. 

The  pit.  ia  a  merchant,  reeiding  at  Alexandria,  in 
^S/pt- ;  tl>e  ^ef '■ '"  '  ahipowner,  reaiding  at  Sunder- 
land, and  ia  possessed  of  a  vessel  called  the  Parihian. 
On  the  Ist  SepL  1863  Hesars.  Ziiinia  and  Co.,  of 
London,  as  agents  for  the  pita.,  entered  into  a  con- 
tract with  Mr.  De  Mattos,  also  of  London,  for  tha 
purchase  of  2000  tons  of  steam  coal.  The  following 
ia  a  copy  of  tbe  written  agreement : 

of  Bgrsemeal  betwHO  Mr.  William  Mohoras 


»•  M , 

Ur.  Wmlun  Nlotialu  Da  Usttoa  tgnet  to  wpiilv  UeairL 
ZlilDia  wHb  MOO  umi  at  tMiI  DsvidKm'i  W«t  Usnisr  l>rt(" 
■uunooalt  sonaiwd.  aod  witli  luiuJ  (.-nUlcmtn.  ny  10  per 
oenL  mon  or  tea,  Uib  bills  of  isdlsg  lor  tbe  eatlrii  qauUif  lo 
bedallToiwl  to  tbeparahHanby  Ihsaodot  tbu  pnaaat  oioDtli 
In  two  or  mar*  lUinHDls.  Ueun.  Zliinli  sgrea  u  piji  od 
ncelpt  ol  Ihe  dooacHBt*  (bill  of  liillDg  ud  policj  of  loiur- 
uct).  u  llu  ma  of  thlny-lonr  ahlUingi  per  Ion  ol  twauty 
liunaradwaight,  dsdaailng  Uh  baluoe  of  Irslgbt  psjsbis 
In  llie  oapulDa  st  AlauDdiii,  logclhar  with  ■  commlssloD  ol 
S  par  oanL  apoD  tba  loll  Lbirty-loor  ihlllliig*  par  uu,  aid 
baluicB  bo  he  HliliixeaAliaXK\nA&4LAi,  t.\f2Wb?AvmAiXTUfe^ 
exchkogE  lot  une  sunuba'  >itt\  mi\/>B*K«i. 
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Tmvico  B.  Smi'ioM. 


(Slgneil) 


<-  DiMxnoa, 


In  purKiiancu  of  llic  aforesaid  contract,  De 
ftlntlin  thiirli'ivrl  (X'rtain  vi'Bi-i-la  tor  thu  convL-yance 
of  ttio  Liiiils,  iiii'l  amiiii(;»t  ulbura,  fac  enlcrud  into 
tliv  fuUuwing  duirlvr-imrly  of  tlio  ParUiiaa  witli 
the  (k'ft 

Lroniloo.  OM.  1.  l<m. 


!<■  Iblii  il. .    . 
- 1.4  llw  (Mud  all 


«tn.ny  ■ 


ml  )i 


mv  lliml  r<ir  lite  Tiijrnpis  ■hull,  wltli  all  punaJbla  ilbipairt 
■fitir  illwluiridnK  pniviit  cirRv  at  llura.  nil  ■nil  prguml  i 
liiiulll  llin-k,  SuiHlrrliDO.  au'l  Ihrra  lu»l  In  tlis  cuMiimar; 
mmiiKT  tium  tbn  ladon  of  iho  Mkl  fptiiAiar  ■  Full  luul  coin 
pb-h-  carKii  iiT  iilflini  cuoIil  U>  b»  loailoA  In  rppilar  lam.  uu 
""""    ""     ""  "  tJSlJJSI'"    v.^«u..    «r«..,^r.„, 

..^ KiUi  i)N 

Dtiiaitiiha  may  uMy  ^l|  and  1 

|«ld  (rrlKllt  M  nnjullrr  Iha  ._ _   _  „,_ 

luii^)  pT  kcf  I  <ir  tiniil:r-<>un  tuna  tuur  bniulKd  welxhi,  uku 
uu  buinl  Bud  A-Ilin-Kit.  In  full  uf  all  piirt  duritca  uid  pllutam. 
harlHiur  ilnpa  un  cargo.  l>uict  and  ItaniaitaM  dan.  uiil  pier 
■ndlfAtdUM.UwaclutdiiiltlugiiH'u-aaiHmU'ii,  HriMudaU 
anil  aTeiT  inluir  damoce*  ami  archlraw  ul  tfaa  aeaa.  rlnni. 
■nl  DIvi^Mtimi.  uf  what nalun  and  kind  aoenr  durlDK  tb«  Hhl 
TOTdKr,almj«r»vii)nL  Tbs  earguiu  be  ilellnwl  allini  alunit' 
hIiH' a  rallwayurolheraafe  wharf.  ■tmminr.orfliAtkig  depot,  and 
"'      "  Ip"*  liAo  u  cudlumarr, 


■  a  railway  urotheri 
Ul  iw  dlKbaiT' ' '  ~  ■"■ 
UHl  no  part' 


.  the  exiietiH  of  tho  ownen^  arid  the  quatitlty  to  be 
lUlleulMint.    ThefmiglittuheiialduiKinloiidlDg 

rule  dI  exdiaiiKe.  oiie-baU  uf  the  Irrluht  to  be  ad- 
\w  Iralffhlen'  ace eptaDca  at  throe  mouth*  on  alKnlna 
iIlnR.    Omier  lo  luauro  tho  ainuunt,  aod  dapodt  wllh 


.  Omier  lo  luauro  tho  i 
neriT  tiio  club  pollcv.  and  lo  i 
kliiKdayper  fcoel  ■ 


batr.  weatbar  iiermltUiiB,  to  In 
{II  (he  ■hill  Ih  ngl  eoouer  dla- 
lil  bhlp  at  the  pun  of  diBcboi^o, 


ud  ahinv  the  aald  ijinic  ilayi^  at  Ui  per  day 
aildrewuMl  to  frvlBhUn'  •Ei'ulii  at  pun  ui 
u^nalrnnmilwfnniirvpgrnnL  Tbe  brak 
nx.  npuD  Ildi  ehanervany  In  dun  lu  Sml 
mlih  luM  ur  Dul  l«t.    ^  idiJp  and  her 


loBikn.  Id  Fonrunnlrr  vritb  the  mltl  of  Uuyd'a    INinalty  (ur 
Douiwtfumiiilwa  of  thla  agrveuient,  7UM. 

Fur  Uia.  Slmpeon,  by  auUlority  of  W.  DawauL 
W.N.'LWUATTua.  '" 

In  «c.THrlanee  irilh  tliU  i-hurtcr-rartj  Mr.  Do 
Miilliw  RltijiKil  uu  Ixinnt  tlio  I'urAitm  i'M  tons 
1:1 1'wl  of  KtiMiii  coal.  Ih'Iiik  part  uf  tlie  StIDI)  tons 
bItcwIj'  iiHiitiuiiii).  Tiic  onptniii  thereupon  signed 
a  Irill  of  ladiiijc,  of  whicli  Die  folluviiig  U  a  copy : 

Dcd  by  W.  H.  De 


any  «D 
ahlpi* 


ondlUou  aliin^idde 


•t  Ihe 


the  atuneald  iwrt  of  Aleundrla,  i 

lbs ohartdrorraay  direct  (Ilieat't  of  tlird,  11     ^ 

rtTcra.  and  naTi^thm  uf  whul 


and  ac.'Iflcni 


— tti|ited),__ _.   .—     __. 

■■!  tUwlMrinil  at  Ibo  rale  of  not  Ii'h  ilian  91;;  la 
nirkliiM  day  (weather  liertDlttlug),  and  Then  refiufrcd 
li<'li:1il--r'*  HCvnl.  Hiub  eitra  ijoantlly  ai  may  be  pnclj 
■Dd  U  iiut •llhrhiiiveil  IntluiltDaabovoiipcclUcd.  dom.     ... 
liilKiiialdaitha  rant v(  lil.  per •Uem.  KrelKtiifurUieBUdinudf^ 


lu  tini 


"fiflb 


mud  di 


Mhe 


OIH>  III  wfatrh  Idllii  lirlo;!  __ , 

liated  in  XeKiiiBllc.  Villi  'Jul.  IKii^.    Tlirea  luni  uf  r:ii*l 
■Af/M  am  bmhli)  obuva.    Vr'elebt  uukuuwn  to  W.  tJlmpH>n, 
Till-  tnieht  (HI  Uu;  cmiIa  mi  nhipped  on  bowtd  the 
/iirMiia  oiiwuiiuil,  ut  tlw  ratt:  uf  M.  jict  kcuV  lu- 


{ap. 

^errod  by  the  charter-party,  to  OQUZ.  16a,  ooe-liilf  «( 
•rhich  sura  WM  30U  ITa.  Gd. 

Upon  the  bill  of  ladittg  being  n  ngned  m  aloK- 
?ai<l,  Mr.  De  Matlos,  the  cb«rt«nr,  pn  his  uaefi- 
once  at  three  months  lor  SOU  ITa.  Gii  in  fainirof 
the  deft,  pursuant  to  the  temis  of  the  cltartcr-partr. 

The  said  acceptance  was  dated  tba  Slst  OcL  1863, 
iini)  bccatne  iluo  Ibe  3rd  T/tib.  ISM.  Upon  its  bem* 
^'iTcn  the  dett.'s  agents,  Hema.  Smith,  Snodia^ 
und  Co.  indorsed  e  tecdpt  on  tbe  bill  of  lading,  d 
\*hicfa  the  following  is  a  vaipf : 


Hr.  De  Hattot  then  made  out  and  delircnd  to 
tbe  plt.'t  agent  an  inToice  sboviuK  wbatwaidse 
for  coal*  shipped  by  the  PartJum,  at  which  the  fal- 
lowing ia  a  copy : 

Hem  ZUbU  asd  Oil, 

l^ndoa,«tbO(Lim 
ToW.  M.  DeUaltnlL' 

Ooder  oooMM  o(  1st  Bq>t  ISSl 
-IKtitouof  DsTldHin't  Weainantey^     Cad     t   t  t 
kanie  sieam  cualii,  (hlpiied  at  Saader- 


«li  I 


BeeelTed  by  ebegne, 

ForW.  M.Daltattak 

O.  A   ara»,  U,1*.«t 

On  the  2aih  Oct.  1913  Hr.  De  Matto*  oAjoA 
liie  Lull  of  lading  in  bhuik  and  handed  tt  to  iitdond 
lu  ili'ssrs.  Zizliiia  and  Co.,  the  pit.'* agenu,  whan 
the  3lBt  Oct.  paid  to  De  Uattoetbe  baLuiMif 
:;ili;/.  8i.  mI,  appearing  doe  (m  the  aforesaid  inruiea 
ML'Bsra.  Zizinia  and  Co.  afterward*  forwarded  te 
liill  of  UdiDK  to  iniloned  by  De  UattM  to  the  ^ 
at  Alexandria.  The  deft,  was  not  infonncd,  nv 
had  he  any  knowledge  at  any  tiiae  before  the  on- 
lucnceniunt  of  this  action  of  the  said  contncl 
bctwL-cn  thcplt.'fl  agcutsand  Mr.  De  Mstlo* li  ibe 
1st  Sept.  Itiii3,  or  of  the  aaid  invwc,  or  of  tb 
pHyment  of  tbe  balance  appearing  doe  tbereco,  k 
uf  any  dealings  or  transactions  between  tlie  plt« 
liii  agents  and  Mr.  Do  Mattua  noting  to  tlie  pK- 

The  siUd  ihip  sailed  with  her  said  cargo  tnn 
Sunderland  for  AlcTundria  on  4tli  Not,  ItAm 
shortly  after  she  lo  soiled  De  &Iatto*  declared  hiiHB 
liisulvL'iit,  and  ultimately  on  llh  Jan.  IMt  '.^^  j 
insjicctiirship  was  executed  ljy  him  and  dirot  v 
his  Lteditoni,  not  including  tither.  llie  plL  or  il* 
deft.,  under  the  I92nd  section  of  the  B.A.1*«1. 
but  without  tlie  written  assent  or  approral  d  w 
plL  or  the  deft  This  deed  waa  regtsteied^ 
itecordance  with  the  proTiaioos  of  the  aaid  I9iM 
^■ction,  on  tbe  1st  Feb.  1HG4,  and  for  tbe  pniroM 
uf  ibia  cose  it  was  to  be  aaannied  that  all  1^ 
conilitions  rcquinil  by  that  Act  to  nuke  tbe  i"^ 
:is  mlid  against  all  tbe  credilora  of  the  w 
charterer  as  if  they  were  partiea  to  and  w 
ojiecuti-d  the  same,  were  duly  performed  at  tlx  diM 
uf  rcitistriition.  The  prorisions  of  the  deed  aK"' 
uut  in  Utricle  V.  De  Matfo*,  3  H.  &  C.   Hi  Vi^"^- 

llcp.  N.  i>.  090,  and  were  to  he  taken  aapaiteftk 

The  ParDiiaa  sailed  for  Alexandria  and  tiAiti 
Oivrc  an  ttic  a'Ctt  Jui.  ieU4,  on  which  d^y  l>>^ 
\  \un  Ul  Avi  tXvVg  TftucVf^^a  Htoi&\»  tbi  (It,  *» 
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stated  that  he  would  on  the  following  day  (the  6th)  ment  being  demanded  or  made,  and  a  copy  of  such 

be  readjr  to  discharge  the  cargo.  protest  was  scrrcd  on  the  master  of  the  Parthian. 

^the  pit.  then,  being  the  holder  of  the  bill  of  lading  Upon  receiving  the  amount  so  paid  by  Messrs. 

•0  iodoraee  as  aforesaid,  took  all  necessary  measures  Barker  and  Co.  as  aforesaid,  the  master  of  the  Parthian 

lor  receiTing  the  cargo,  and  intimated  to  the  captain  gave  them  the  following  receipt : 

^At   he  was  prepared  to   pay   the  balance  of  the  Messra.  Barker  and  Co.  to  C»pL  Simpaen,  of  the  ParthiM, 

neiipit    remaining     vnpaid,    after    dQiucting    the  as  per  guarantee  on  Mr.  Tamvaco's  behalf. 

90R  17«.  6£  leferred  to  in  the  receipt  on  the  bill  To  freight  on  197  8  keels  at  3W.  per  keel £596    S    • 

«f  ladmg.     On    the  foUowing    day  (the  6th)   the  «r»tuity  aaperxAarter-party ., 6    S    o 

ca]Mtain,    who  by  letters  received  by  him  on  his  £60i  lo   o 

■nival  at  Alexandria  had  learnt  that  De  Mattos  rrhe  receipt  then  set  out  this  amount  according  to 

had  suspended  payment,  refused  to  dehvCT  the  cargo  current   rate  of   exchange  in  the  money  of    tlw 

to  the  pit  except  «pon  the  terms  of  bemg  paid  country,  and  was  signed  by  the  master.] 

^  f ull  amount  of  the  freight  without    any  de-  The  pit.   afterwards,   and  before  the  commencc- 

ducuoo,  or  of  having  a  guarantee  for  the  payment  ment  of  their  action,  repaid  to   Messrs.  Barker  the 

«f  the  same.  amount  so  paid  by  them  to  the  master  of  the  Par- 

The  master  of  the  ship  therevipon  claimed  a  lien  thian  as  aforesaid. 

en  the  cargo  for  the  payment  of  the  full  chartered  The  questions  for  the  court  arc:  first,   whether, 

freight,  aad  detained  it  in  exercise  of  such  alleged  under  the  circumstances  before  set  out,  the  pit.  was, 

lien  on  board  the  ship  until  the  2ath  Jan^  the  pit.  at  the  time  when  the  captain  of  the  Parthian  refused 

dttring  all  that  time  refusing  to  nake  such  pay-  to  deliver  his  cargo,  entitled  to  have  his  cargo  de- 

nent,  or  procure  a  guarantee  for  the  payment  of  the  livered  on  payment  of  the  balance  of  the  freight 

fall  chartered  freight.  after  deducting  the  301/.  175.  Gd 

Mr.  De  Mattos*  acceptance  was  not  due  till  the  Second,  whether,  assuming  the  pit.  to  be  entitled 

8rd  Feb.  1864,  and  therefore  was  not  due  at  the  time  to  recover  in  respect  of  the  said  refusal  to  deliver, 

when  the  captain  refused  to  deliver  the  coals  to  the  he  is  entitled  to  recover  anything  as  damages,  but 

pit.     The  acceptance  was  at  this  time  in  the  hands  the  damages  sustained  by  him  by  being  deprived  of 

of  third  parties,  and  was  not  paid  at  maturity,  but  ^he  possession  of  the  cargo  from  the  time  of  the 

was  taken  up  by  the  deft,  before  the  commencement  refusal  to  the  time  of  the  cargo  being  delivered  to 

of  tills  action.  him. 

Upon   the  20th  Jan.   1864,   Messrs.  Barker,   of  If  the  court  shaU  be  of  opinion  upon  both  points  in 

Alexandria,  at  the  request  of  the  pit.,  and  to  pro-  *^e  afllrmative,  then  the  pit.  is  to  be  allowed  to  sign 

cure  delivery  of  the  cargo  to  the  pit.,  gave  the  judgment  forthe  sum  of  311/.  17«.  6</.,  with  costs. 

master  of  the  Parthian  the  following  guarantee,  the  ^    ^^«  court  shall  be    of   opinion  upon  the   first 

master  still  continuing  his  refusal  to  deliver  the  1^^°^    ^  ^^®    affirmative,  and    upon    the  second 

car^o  without  being  paid  the  full  amount  of  the  i»  *^«  negative,   then  the  pit.  is  to  be  allowed  to 

rreight,  or  having  a  guarantee  for  the  payment  of  «>8"  judgment  for  10/.  with  costs.    If  the  court 

the  flame  as  aforesaid :  ^^^  ^  ^^  opinion  upon  the  first  point  in  the  nega- 

AlexandrUL  Jan.  20. 1864.  ^^^®»  ^^^  ***®  ^^^'  is  *<>  be  at  liberty  to  sign  judg- 

CipUla  Smpson,  of  the  Parihitm.  ment  as  in  case  of  nonsuit  with  costs. 
fHr, — In  conaiderAtioQ  of  your  Agreeing  at  oar  request  to 

t^;S^i^  ^;rKSbr»S.'^  Sf gS-SSS^'uSS  ^f^j^  Q-  C-  {^^/i*  Wm).  for  the  pU..  cited 

wbea  and  bo  eoon  aa  you  shall  have  delivered  the  said  cargo  '{?^^«*»:  J*  J  «^  H.**^*  ^-  ^'  ^*^  ^^^ ' 

onto  the  said  Mr.  £.  Tamvaco*  or  his  order,  we  will,  od  de-  "OW  v.  Ktrchner,  11  Ih.  21 ; 

■Mud,  pay  or  cauae  to  be  paid  to  yoa  in  eash  the  foil  amonnt  GUkiion  v.  MiddUton^l  C.  B ,  N.  S.,  134 ; 

of  fraight  doe  and  payable  to  yoo  in  respect  of  the  said  cargo,  Neiah  v.  Graham.  8  K  &  B.  &05. 

wittioat  any  dedocttcm  whatsoever,  except  commission  duea 

<Signed)            Bauuk  amd  Co.  ManUty,  Q.  C.    {Lewe*  with   him)  for  the  deft 
The  master  of  the  Parthian^  alter  receiving  the  — The  advance  made  by  freighter's  acceptance  on 
fiaarantee,    forthwith  commenced    to  deliver    the  signing  bills  of  lading  was  a  loan  to  De  Mattos,  not 
cargo  to  the  pit,  and  completed  such  deliveiy  on  a  part  payment  of  freight,  as  freight  is  not  earned 
*l»e  13th  Feb.  ISOi.  till  the  completion  of  the  voyage.    The  money  paid 
Upon  the  completion  of  the  said  delivery,  the  by  Barker  and  Co.  was  in  consequence  of  a  suit  in 
"JMtster  of  the  Parthian  (Mr.  De  Mattos'  acceptance  a  competent  court,  and  therefore   cannot  be    re- 
aving been  in  the  meantime  discharged  at  matu-  covered  back  in  this  court. 
fj^^^  applied  to  the  pit  for  payment  of  the  full 

^***tered  freight,  and  upon  plt.'s  refusal  to  pay  the  Willes,  J. — Judgment  in  this  case  must  be  for 

***»«,  lulled  to  Messrs.  Barker  and  Ca  tor  pay-  the  pit  for  the  full  amount  of  his  claim.    [His 

S|^>^tof  the  same,  in  pursuance  of  the  said  guarantee.  Lordship  stated  the  facts  of  the  case.]    The  words 

y<a^  said  Messrs.  Barker  and  Co.,  however,  by  the  '*  less  advances"  in  the  sentence,  *'  The  freight  to 

'^*<  instructions,  and  on  his  behalf,  also  refused  to  be  paid  on  unloading  and  right  delivery  of  cargo 

the  same ;  whereupon  the  master  of  the  said  less  advances  in  cash  at  current  rate  of  exchange," 

instituted  legal  proceedings  against  the  said  are  parenthetical,  and  the  words  **  in  cash"  are  to 

sn.  Barker  and  Co.  in  Her  Majesty's  Consular  be  taken  with  the  immediately  following  words,  "  at 

^l^rtfor  Egypt  at  Alexandria,  which  had  jurisdic-  current  rate  of  exchange."    There  is  nothing  said 

~^^  in  the  said  matter,  for  the  recovery  of  the  sum  in  the  special  case  of   any  peculiar  construction 

^^  from  the  said  Messrs.  Barker  and  Co.  to  him  which  the  expressions  have  acquired  among  ship- 

T^ieir  said  guarantee,  and  the  said  cause  was  pro-  owners.    The  charter-party  contemplates  advances 

7^-Oed  with  and  duly  prosecuted,  and  a  day  fixed  not  in  cash,  for  the  freighter's  acceptance  is  expressly 

J^  the  trial  of  the  same ;  but  on  the  day  before  mentioned.     This  construction  makes  the  whole 

r^jb  laat-mentioned  day  the  said  Messrs.  Barker  clause  sensible,  and  disposes  of  the  first  question ; 

^^  Co.,  on  behidf  ol  the  said  pit,  and  by  his  autho-  and  I  need  give  no  opinion  on  Mr.  Manisty's  con- 

^^,  and  in  dischiirge  of  their  liability  under  the  tention,  that  the  advance  was  nothing  but  a  loan, 

!r^<l  guarantee,  viz.,  on  the  7th  March  1864,  paid  as  to  which  reference  may  be  made  to  Byles  on 

2*^  master  of  Uie  Parthian  the  amount  agreed  to  be  Bills,  p.   109,  8th  edit    The   second  question  is, 

JJJ^  by  them  under  their  said  guarantee,  without  whether  the  proceedings  in  the  Conftulat  Gq.>«\.  ^s. 

2^^^nK  «>y  deduction  for  the  BOIL  Us.  Sd.,  the  Alexandria Y)axtYie\!\t'%T\^\v\.\.^T^w«\TiS>c:\^^^^ 

r*^  at  the  MMwe  time  protesting  ggaitut  0ucb  a  par-  I  think  that  thfty  d^i  wot.   T\ia  'v^^xassav^  KiftaN^^ 


MAItrriME  LAW  CASB6. 


1  filial  M'tili'inciil  U'twcun  Jlurkf^r  and  Cu.  and  the 
;iipt:iiii.  vtan  Tint  n  fliiil  sftlluiiiunt  between  tbLtn 
ta  uijviio  for  the  jdl.  aiid  duft.  reipuctWelf . 

Itvi.i:!*,  J.  concurred. 

Judgment  for  rfe  pit, 

Atltiniej-M :  for  pit.,  Moi/iaiJ  and  Sun  ;  for  deft., 


W^i^.'Mic^  liijik — CVmin«(a«(iW  tvideaa — Suijikiini 

Viffiact*  iijialiul  tht  lnai  for  tlie  Mn/tpiraimi    of  the 
aUiit  In'ub  iKii/,  ate  oliir  oj/i-arrt.  lit  alaliliihed  bg 


fiifl  of  Africa.  Attthf  firmmilaHrai  of  tiicA  tiur, 
iml  imire  f^ttriallM  lit  lorulili/  in  whirh  'the  vtittl  ii 
Jmml,  iHHit  be  biUtit  info  coimikratim. 
I'mmeott  on  lh»  migAl  to  hr  allrihaird  in  ludi  aua  to 
tif  antiHiitmiit  of  tht  hulrhrn.  imila  nin/o  coasiating 
jMirttg  nf  ]4iie  buardt  amijiie  bridet. 

'I'liiit  van  an  appeal  from  a  decree  of  the  Vice- 
Adiidraltj-  Cuurt  ut  Antiftua,  w|]ii.'1i  condciimol  the 
/.■(Mill  ami  her  caritu  lU  Iiaviiig  been  at  the  time 
of  Mixiiiv  by  H.  M.  S.  CurVmiut  cquip])cd  fur  and 
(!Tiic-'iK'''l  in  tlic  stave  tradu.  The  caae  was  one  of 
(-ireuiniilaiitial  evidence.  Tliu  owner  Diimiegia 
aiiju'idiil  to  llcr  Majealy  in  <;uunuil.  Tbeinaterial 
fuijts  ure  BL't  furth  in  the  judgment. 


r.  Den. 


e^i»i. 


(,  Q.  C.  and  I*.  Lufhtngton  for  the  app. 
•lit    Adeacafc  and    Dr.  Sieabey   for    the 


L.inl  -TiisticP  TiUNEn.—Thl*  was  an  nppeal  by  the 
owiiiTiif  tbi>liri((L.(H/vi,ai>dof  herfarjro.fromadeerec 
■if  the  ^'i(1'-Adnli^llty  Court  at  Antigua,  bearinK 
d.llc  llio  Tth  July  IHli:!,  cnudemnin):  the  brig  aad 
Ikt  eurRii  as  forfeited  for  Invach  of  the  laws  for  the 
|iil|i))rciii>ion  of  the  slave  trade,  lliin  vessel,  which 
wail  built  ill  the  Houthern  States  of  North  America, 
irita  |iurcha*ed  by  Niehi>lns  Diimiiisii,  the  app.,  at 
llnraniia,  in  tlie  month  of  Oct.  IHGl.  She  took  in 
Innnl  some  atrt/fl  at  Havannn.  and  sailed  frnni  that 
|irn-t  for  the  Island  of  St.  Thr>miui  on  the  80lh  Nov. 
1.-4III.  Slic  teucheil  Kt.  Tlinmos  on  the  iBt  Jan.  IWi, 
liHik  oil  Ixinnl  fninc  further  vaTffa  there,  and  sailed 
fnan  timl  i'lnnd  for  the  islnuil  of  St.  Bartholomew 
oil  tlie  311th  Jan.  IKIU.  Ou  thnt  aamc  :iOth  Jan. 
IKia.  *lu'  wan  iinplured  by  ller  Majcity's  ship 
t'lidiHVf,  mill  carrier]  to  the  isUnd  of  Antiena,  where 
khe  WHS  ciindenmcd  as  above  mentioned.  Wo  slialt 
presently  enter  into  the  details  of  this  case,  so  far 
a<  in  our  judKment  they  are  uiaterinl  tu  be  oon- 
viili-n-d;  but  before  doin);  sn.  it  may  be  welt  to 
liiitin-  some  ))i>intB  which  tan  couioion  to  all 
mwii  lit  ihU  description,  and  s<ime  cunBiileralione 
Mhirli  Ki'i>ly  (inly  to  thin  particular  caw.  To 
In-  ill  any   way  ujuLvnigd  in  thu  alave  litule  ia  i 


lAcmA.  [Put.  Ca 

highly  criminal  oBenee,  and  the  laws  fertbtiop- 
prcMion  of  the  trade  are  of  4  retr  penal  diancH^ 
affecting  both  tbe  peiaoiu  wad  the  prapcttr  ef  ifant 
who  venture  to  embark  in  to  nefatioiia  a  uAt 
The  proof  of  the  infringement  of  tfaoae  laws  mat, 
therefore,  rest  upon  thoN  who  allege  that  tfan  halt 
been  infringed.  Thia  ia  Ibe  rale  of  law  wUeb  ^ 
plies  universally  to  caae*  of  crimiiMl  eCeacM,  IM 
there  li  no  exception  to  this  nla  in  eiati  of  oAmn 
agiUtiM  the  law*  tat  the  wppieMlaa  of  tbe  dnt 
trade.  Offence*  ag^nat  tbeae  lava  tuty  no  dadi 
be  esuUiahed,  aa  offencea  agalnat  oAcr  law*  mtf 
be  established,  by  circumstantial  eridcacc ;  bat  Ul 
circunutance*  brought  forward  to  cataMlili  tte 
offence  must  be  such  as  do  not  end  in  aoqldga 
merely.  They  must  be  tuch  as  to  satisfy  a  laaaoMMt 
mind  that  the  sospicion  is  well  founded,  and  that 
the  offence  baa  been  cotnniitted.  Again,  it  Ban 
be  observed  that  most,  If  not  all,  of  tbe  aitiddd 
merehandise  which  are  emidoyed  for  tbe  pw- 
poaes  of  the  slave  trade  are  alio  capable  of  hoai 
emidoyed  for  the  porpoaet  of  lawfol  amr 
merce ;  and  that  in  ihrae  cana,  thtrefon^  It  ■ 
not  sufflcieiit  to  consider  merely  wbat  an  tki 
cargocB  of  the  veaaela  accDied  «f  bdng  linpUeMi 
in  the  unlawful  tradi^  but  all  tbe  dictunatanecirf 
each  particularcase,  and  more  ctpeeially  tbe  beaU^ 
in  which  the  vesael*  may  be  found,  moat  be  ttba 
into  consideration.  It  it  obvloua  thai  veaaeU  ladta 
with  cargtict  capable  of  being  employed  eiflMr  ia 
the  nnUwful  trade  or  in  lawful  trade,  cannoC,  wkct 
found  at  a  distance  from  the  coaat  of  Africa,  wlMn 
the  cargoca.  If  intended  for  the  nnlawfol  tiad^ 
would  come  into  lue,  be  looked  npcm  with  tbe  mon 
degree  of  sospicjon  as  they  woold  jitHly  be  nilqecl 
"  if  found  in  immediata  proximity  to  tbat  eoast. 


litt  paitiealar 


case,  in  addition  to  the  detail!  t 
presently  refer,  it  is  to  be  obaerred  that  btftnc  lUi 
decree  was  pronounced  the  caae  bad  been  in  veatigatal, 
both  in  tbe  police-court  at  St.  Thomaa,  and  in  tie 
Criminal  Conrt  at  Antigna,  wbera  the  up.  and  WMW 
of  the  crew  of  the  vessel  were  indictea  for  (eloay 
under  the  Acts  on  which  thii  caae  ptooetda,  aai 
that  nothing  unfavonrable  to  the  app>'a  caae  mtK* 
to  have  been  elicited  npon  tbe  invesllgatiiin  la  At 
police  court,  and  upon  Ibe  trial  in  the  criaiial 
court  tbe  app.  and  tbe  crew  were  acquitted.  Vltfa 
these  preliminary  remarka  we  proceed  t< 
the  details  of  the  case.  It  will  he  COn 
i^onBtdcr  thcin  under  three  bead*:  ViwA,  ttdk  rf 
Ihcm  as  relate  to  what  paseed  at  HaranDa; 
secondly,  such  of  them  a«  relate  lo  what  paaMd  al 
St.  Thomas ;  and  thirdly,  such  of  Ibcm  aa  idtfa 
more  particularly  lo  the  special  gronnda  oo  wUA 
the  resps.'  case  is  rested,  so  far  at  we  think  it  neeti- 
sary  to  enter  into  those  gronnds.  Firat,  then,  al  to 
the  details  of  what  passed  at  Havanna.  TlwaK 
as  we  collect  it  from  the  evidence,  itandt  thns :  lis 
app.,  who  is  an  Ionian  by  birth,  and  hat  been  a 
vailor  from  a  very  early  period  of  Ut  liffi 
had  for  about  eighteen  yeart  before  the  jvu 
lHf;i  sailed  and  traded  between  North  Anwica 
and  the  islands  in  the  West  Indiea  and  tkt 
coast  of  Mexico,  tbe  Caribbean  Sea  and  CnUnl 
America,  at  far  as  Kio  Janeiro^  and  in  tbecoan* 
of  these  yeart  he  had  made  frequent  nyi^ 
between  New  Orleans  and  Cuba,  hia  family  for  iM 
few  last  of  these  years  reaiding  at  New  OilW 
In  the  latter  end  of  Angnst  or  beginniog  of  Scit 
IKfil  he  came  from  Mexico  to  HJavanna,  tad  M 
his  arrival  at  Havanna  found  eeveral  Tcatdi  1^ 
iliere  unemployed  and  for  tale^  in  consequeoM^aiii 
would  Bpp^,  of  the  war  then  raging  betweca  A^ 
Xortheni  and  Southern  Statet  of  North  Aneria 
aa  ilicniinu  <A  ^Qxduain^  cne  of  then  vW** 
aiv^allct  « 


^oxduBins  cne  of 
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Put.  Co.] 


Thb  Laura. 


[Pkiv.  Co. 


purchaae  the  ressel  which  is  the  subject  of  this  ap- 
peal, and  is  now  called  the  Laura^  but  was  then  called 
the  Ida  Raynes,     He  negotiated  for  this  purchase 
with  a  person  named  Pertusio,  who  was  the  agent 
for  the  sale  of  the  vessels,  and  is  alleged  on  the 
part  of  the  rcsps.  to  have  been  extensively  engaged 
in    the  slave  trade;   ultimately  he   agreed    with 
Pertusio  to  purchase  the  vessel  for  5500  dollars. 
On  the  17th  Oct.  1861  he  paid  to  Pertusio  4500 
dollars   on  account  of  the  purchase-money,  and 
be  afterwards  paid  the  balance  of  the  purchase- 
money.    On  the  24th  Oct.  18G1  the  vessel  was  as- 
Mgned  to  him  by  a  bill  of  sale  of  that  date.  Pending 
the  negotiation  for  this  purchase,  he  was  desirous 
of    obtaining  for  the  vessel  a  British  certificate 
of  registty,  for  the  purpose,  as  it  Vould  seem,  of 
securing  to  himself  the  benefit  of   a  neutral  flag, 
and  he  accordingly  applied  to  Mr.  Crawford,  the 
Britiah   consul  in  Cuba,  for  this  certificate.    Mr. 
Crawford  after  some  demur,  on  the  25th  Oct  18G1, 
granted  him  a  provisional  certificate  for  the  vessel 
to  continue  in  force  until  the  2oth  April  18G2,  or 
until  the  arrival  of  the  vessel  at  some  port  where 
there  was  a  British  registrar,  whichever  should  first 
happen ;  and  in  the  declaration  of  ownership  ap- 
pended to  this  certificate,  the  app.  declared  that  he 
was  a  British  subject  born  at  Cerigo,  and  that  he 
had  never  taken  the  oath  of  allegiance  to  any  foreign 
State.     Having  completed    the   purchase   of    the 
vessel  he  proceeded  to  obtain  a  crew  for  her,  and  the 
crew  were  engaged  through  the  ship^Hng  master  of 
the  port,  according  to  the  custom  of  the  place.    On 
the  18th  Nov.  1861  the  ship*s  articles  were  signed 
by  hlra  and  by  the  crew  before  the  British  vice- 
consul,  by  whom  the  articles  seem  to  have  been 
prepared.     He  also,  after  he  had  purchased  the 
vessel,  had  her  thoroughly  cleared  out,  and  purchased 
some  cargo  for  her,  consisting  of  a  very  large  quan- 
tity of  rum,  which  he  bought  of  Pertusio,  and  of 
some  cigars,  sugars,  and  sweets.     He  sailed  from 
Havanna  on  the  dOth  Nov.  1861,  as  we  have  already 
stated.    Before  this  time,  however,  Mr.  Crawford, 
the  British  consul  in  Cuba,  had  become  suspicious 
that  the  vessel  was  about  to  be  employed  in  the 
slave  trade,  and  he  accordingly  required  security 
from  the  app.  against  the  vessel  being  so  employed. 
The  security  was  in  consequence  given  by  the  app. 
and  I>on  Pedro  Garvalena,  who  joined  in  a  bond  to 
the  Crown,  whereby  they  became  bound  in  the  sum 
of  25,000  dollars,  with  a  condition  for  making  void 
the  bond  if  the  vessel  should  not  be  employed  in  the 
illegal  traffic  of  negroes  at  the  coast  of  Africa,  or  in 
the  slave  trade.     Don  Pedro  Garvalena,  it  appears, 
joined  as  security  in  this  bond  at  the  instance  of  Per- 
tusio.   [The  Court,  after  commenting  on  Mr.  Craw- 
ford's suspicion,  which  arose  from  the  unusual  cargo 
and  the  antecedents  of  the  master,  thus  concluded :] 
^^'c  proceed,  then,  to  consider  the  Bi)ecial  grounds 
on  wfaieh  the  resps.'  ca«e  is  rested,  so  far  as  we  deem 
It  necessary  to  enter  into  them.    The  resps.,  first, 
TV  *^^^  ^^'®  construction  and  fittings  of  the  vessel, 
.vjj  Princijial  points  on  which  they  rest  their  case 
ly  *Jj»  respect  are,  that  in  this  vessel  there  are  three 
j^^^^a:  the  fore  hatch,  the  main  hatch,  and  a  third 
'^^  ctft  the  main  hatch,  which  in  these  proceedings 
^^    ''^  *^  the  course  of  the  argument  before  us  has 
^^QiM    ^^^^  ^^'^  booby  hatch ;  being,  as  we  under- 
oref  -      *  hatch  or  opening  in  the  deck  having  a  cover 
two    ^  ^'    That,  besides  these  liatches, this  vessel  has 
ilinn^^"^^^^^^**  and  that  there  are  stringers  or  beams 
•s/cjes     ^^S^  ^^^  '^'^^l  ^^  along  the  whole  length  of  the 
'lelo^^^-^f  ^^  vessel,  at  the  distance  of  about  six  feet 
'Herc^         the  vessel's  deck.    They  say  that  in  ordinary 
'•atfh^^^^nt  vessels    there  are  not  more   than   two 
•Hero*    ^^^  the  fore  hatch  and  the  main  hatch,  and 
One,  *u%  no  stringers;  that  the  booby  hatch  and 

^Jl*«?i^  *^  ^  least,  of  the  scuttles  were  not  in  the  vessel 
she  wd»  buUt,  but  huve  been  cut  out  of  the 


deck  since  the  vessel  was  built,  and  8iiu'C  she  wm 
purchased  by  the  app.,  and  that  the  boobj 
hatch  is  not  constructed  as  ordinary  hatches  are 
and  was  not  made  and  is  not  adaittcd  for  car^t 
purposes ;  and  amongst  other  circunistnncei 
tending  to  cast  a  suspicion  on  this  l>oohy  hatch 
they  point  to  its  cover  having  Kvn  niadi 
capable  of  being  opened  or  shut  by  moans  of  slidt-t* 
They  insist  that  the  booby  hatch  and  its  cover,  am 
the  scuttles,  have  been  put  into  the  \Q?fA  for  th« 
purpose  of  affording  better  ventilation  fur  slaves  t( 
be  lodged  in  her  hull ;  and  that  the  stringers  huv« 
been  introduced  for  the  purpose  of  8up|M>rtiii«;  ( 
slave  deck  intended  to  be  laid  on  scantlings  phiccH 
across  the  vessel,  and  resting  on  these  strlngen' 
The  app.,  on  the  other  hand,  insists  that  the  tlire< 
hatches,  the  scuttles,  and  the  strin^er^  are  com 
monly  to  be  found  in  nienrhant  vessels  built  ii 
America,  and  that  the  Itooby  hatch  was  in  th* 
vessel  when  he  purchased  it,  and  was  made  and  i: 
adapted  for  cargo  purposes.  There  in  a  vast  mas; 
of  evidence  bearing  more  or  less  directly  uiK)n  nl 
these  points,  but  without  entering  into  the  details 
of  this  evidence,  it  will  l>e  sutticient  for  us  t< 
state  what,  in  our  opinion,  is  the  ressult  of  it.  \V< 
are  of  opinion  that  the  evidence  establishes,  beyon( 
all  doubt,  that  the  three  hatches  and  the  scuttle: 
are  commonly  to  be  found  in  American-built  mer 
chant  vessels,  and  that  tlie  booby  hatch  wai 
capable  of  being  used  for  cargo  ]>uqM>ses.  I 
appears,  indeed,  tliat  it  has,  in  fact,  been  so  us(h 
by  the  crew  of  the  (uiimus  in  loading  (»r  unloading 
the  vessel  at  Antigua;  but  we  think  that  th« 
evidence  does  not  satisfactorily  prove  that  this  lKK>hi 
hatch  was  made  before  the  app.  purchased  the  vesHei 
or  that  it  is  constructed  as  hatches  are  usually  con- 
structed. The  balance  of  the  evidence  on  these  ix)inti 
seems  to  us  to  be  in  favour  of  the  resps. ;  bni 
assuming  it  to  be  so,  and  even  assuming  furthei 
that  this  hatch  was  constructed  as  it  is  for  tlu 
puriwse  of  better  ventilation,  we  do  not  think  thai 
these  circumstances  materially  affect  the  questit)! 
we  have  here  to  decide,  for  we  think  that  tlu 
evidence  clearly  proves  that  in  merchant  vesseh 
employed  in  the  ordinary  course  of  trade,  and  moi  < 
particularly  in  such  vessels  when  employed  in  con- 
veying sugar,  which  would  certainly  not  be  ai 
unusual  cargo  for  vessels  trading  in  the  West  Indies 
it  is  of  great  importance  that  the  holds  of  th< 
vessels  containing  the  cargo  should  be  effectual  I  \ 
ventilated,  and  we  do  not  think  that  the  adopt ioi 
of  a  mode  of  ventilation  different  from  thai 
which  is  ordinarily  used  would  justify  the  pre- 
sumption that  the  purpose  of  the  ventilation  was 
different  from  its  ordinary  purpose.  The  otliei 
points  as  to  the  construction  and  fittini^s  of  tlu 
vessel,  on  which  the  resps.  relied,  are  of  so  trifling  :i 
nature  that  we  do  not  think  It  necessary  ti 
observe  upon  them.  Another  iK)int  on  whicli 
the  resps.  rested  their  case  was  the  clinractci 
of  the  cargo  of  this  vessel.  The  article; 
of  the  cargo  mainly  relied  upon  on  the  juirt  of  tlu 
resps.,  as  affording  evidence  that  this  vessel  \va> 
intended  to  be  employeil  in  the  slave  tradi\  wm 
the  scantling  and  the  white  pine  l>oards,  the  tire 
bricks,  and  the  iron.  The  scantling  and  the  white 
pine  boards  must,  it  was  said,  have  been  intended 
for  laying  a  slave-deck,  suspemled  on  the  striiige)>, 
at  the  distance  of  six  feet  below  the  vessel's  deck, 
and  the  fire-bricks  and  iron  for  eon.strueling  an 
additional  stove  to  cor)k  for  the  slaves.  These  hu;;- 
gestions  appear  to  us  to  savour  much  m  >re  of  in;ir- 
nious  conjecture  than  of  just  inference.  Thev  ar.-, 
we  think,  di.«»placed  by  the  evidence  in  the  causi-, 
As  to  the  scantlings  and  white  pine  iMianN,  th  ' 
evidence  satisfies  us  that  the  scantlin<:-i  wt-re  not 
ordered  to  u\eas\vT\>T\\eT\\.,  «i\\vV  vs^^xvi  xwa  wv^-^-^wcv* 
They  were  s\uv^^\  v\s  \\w>"  \vjl\\  W^w  m>3\  ^.x^^vW* 
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forest.  There  i»,  besidcfl,  abundant  evidence  that 
lumber  of  this  description  is  an  ordinary  article  of 
trade  in  the  West  India  Islands  ;  and  us  to  the  fire- 
bricks and  iron,  inde^iendently  of  the  evidence  as 
to  the  iron  having:  lx.>en  procured  for  the  pur- 
XH)w  of  ballasting  boats,  it  cannot  surely  bo  8ui»- 
posed  that  HHK)  fire-bricks  couhl  liavc  been  pur- 
chased for  the  I'Urpose  of  constructinf?  a  stove. 
We  may  add  as  to  tlie  n'sps.'  case  uiton  the  cargo, 
that  Spurreil,  one  of  their  witnesses,  enumerates 
the  articles  of  which  the  cnrgoes  of  vessels  employed 
in  the  slave  trade  arc  generally  com]>^8e<l,  and  that 
in  his  enumeration  there  are  containetl  a  variety  of 
articles  none  of  M-hich  were  found  in  the  cargo  of 
tills  vessel.  A  further  ]K)int  on  which  the  resps. 
nested  was  the  appliances  for  water  contained  in  the 
Vessel,  and  the  quantity  of  water  which  was  found 
in  her;  but  as  tt>  the  tanks,  the  principal  part  of 
these  appliances,  it  is  not  even  sugj^ested  that  they 
were  introduced  into  the  vessel  after  the  app.  pur- 
chased her,  and  as  the  vessel  do^'s  not  appear  to 
have  been  employed  in  the  slave  trade  before  she 
was  purchased  by  the  a])p.,  the  fact  of  these  tank» 
being  found  in  her  can  affonl  no  evidence  that  she 
was  intended  to  be  employiMl  in  that  tnide ;  and  as 
io  the  quantity  of  water  found  in  the  vessel,  the 
evidence,  altliough  it  shows  that  the  quantity  was^ 
Large,  does  not  in  our  opinion  justly  lead  to  the- 
conclusion  that  the  vessel  was  destined  for  the  coast 
of  Africa  rather  tlian  for  any  otlu?r  lengthened 
voyage,  to  which  tlic  difficulty  of  selling  the  cargo 
at  the  island  of  St.  Bartholomew  might  lead.  The 
csps.  also  rested  much  upon  this,  that  there  were 
found  on  board  this  vessel  a  variety  of  charts,  and 
amongst  others,  several  charts  of  the  island  of 
Cuba,  and  one  of  the  coast  of  Africa,  with  tracks 
delineated  ufion  h.  This  was  certainly  a  matter 
rec(uiring  explanation,  and  the  evidence,  as  we 
think,  affords  a  reasouable  explanation  of  it. 
Charts  would  of  course  be  required  for  navigating 
the  vessel,  and  there  is  no  trace  of  there  having 
been  any  on  board  the  vessel  when  she  was  pur- 
chased by  the  app.  The  circumstances  under  which 
these  charts  were  procured  are  stated  l>y  the  app.  to 
have  been,  that  he  could  not  procure  on  shore  at 
Havanna  charts  by  which  the  vessel  could  be 
worked,  and  he  therefore  desired  the  mate  to  pn)- 
cure  ihem  from  the  8hi])ping  in  the  port,  and  the 
mate  O'Suliivan  confirms  this  statement,  and  adds, 
tliat  he  i)rocured  tlic  charts  from  the  shipping,  men- 
tioning the  persons  from  whom  he  procured  them. 
There  is  no  contradiction  to  this  evidence.  Tho 
npp.,  indeed,  does  not  appear  to  have  been  asked  a 
question  on  the  subject,  and  the  cross-examination 
of  the  mate  upon  it  tends  to  confirm  his  evidence 
in  chief.  If  the  cliarts  could  have  been  prooure<l  on 
shore  at  Ilavamiav  theresps.  could  have  proved  that 
fact.  They  have  given  no  such  proof.  There  was 
evidently  no  concealment  of  these  charts.  They 
M-ere  lying  in  the  cabin  in  rolls  during  the  time  the 
vessel  was  under  seizure.  There  is,  besides,  abun- 
dant evidence  to  show  that  vessels  ccmimonly  carri' 
charts  '.)f  seas  in  which  they  have  never  been,  and 
to  which  they  have  no  intention  of  going.  Spurrcll, 
the  resps.*  witness,  states  that  he  has  charts  of  the 
coast  of  Africa  on  board  his  shi]>,  and  several  other 
masters  of  ships  state  also  that  they  have  such  charts 
on  board  their  sliips.  Looking,  then,  to  the  special 
grounds  (m  which  the  resps.'  case  is  rested,  we  have 
come  to  the  conslusion  that  the  evidence  adduced 
by  them  is  insufficient  to  support  those  grounds ; 
but,  then,  it  was  strongly  urged  on  their  part 
that  their  evidence  was,  at  least,  sufficient  to 
wholly  discredit  the  case  set  up  by  the  app.,  and, 
IKMsibly,  if  the  app.'s  case  had  rested  on  his  own 
testimony  only  we  might  have  adopted  this  view, 
but  (he  npp/n  cn8c  is  so  strongly  conlrraed,  at  \cast 
9Atu  many  of  the  material  points,  by  uUkci  and 


independent  testimony  which  the  recpt.  have  failed 
to  displace,  that  we  cannot  see  our  way  to  yield  to 
this  argument  on  their  part.    We  observe  thtt  tfa» 
k*arne«l  judge,  from  whose  decree  this  appeaiis  bras^ 
has  in  his  very  able  and  elaborate  judgment  (for,  al- 
though we  differ  from  the  leftmcd  judge  in  lui  odq- 
elusions,  his  judgment  is  fully  entitled  to  be  dMiic- 
terisetl  as  both  able  and  elabonite)  adTerted  to  that 
being  some  difficulty  in  decreeing  restitution  of  thii 
vessel  to  the  app.,  on  the  ground  that  he  has  stated 
by  ))is  claim  that  he  is  not  and   ncrer  was  a  Brititb 
subject,  and  that  he  can  therefore  hare  no  title  to  a 
British  ship ;  but,  as  tlie  learned  judge  has  himself 
observed,  tlie  record  does  not  properly  rMse  thii 
])oint.  and,  besides,  this  vessel,  although  undoubtedly 
she  was  to  be  considered  as  a  British  ship  wbea 
she  was  captured,  and  therefore  liable  to  condem- 
nation   if  a   sufficient   case  was    prorcd    agaiml 
her,    could    not,    as    we    apprehend,    be    oomi- 
dered   to  be  a  British  ship  after  the  ezpfnUiao 
of  the  provisional  certificate  of  registration,  which 
had  expired  before  this  decree  waa  pronounced. 
Any  difficulty,  therefore,  which  there  might  hsve 
been  in  decreeing  restitution  would  seem  tohsis 
been  at  an  end,  and  certainly  this  is  not  an  oljectioa 
to  which  we  should  be  inclined  to  gkwe  effect,  having 
regard  to  the  circumstances  under  which  the  ceitifl- 
cate  of  registration  of   this  ressel  was  grsnlcdL 
There  is  one  other  point  on  whicli,  before  partisf 
with  this  case,  we  feel  bound  to  observe^    Attempts 
api)ear  to  have  been  made  to  induce  sonso  of  tbs 
crew  of  this  vessel  to  make  statements  faTOonble  to 
the  case  of  the  resps.    We  refer  particuUudy  to  the 
evidence  of  liowley.    Such  attempts,  if  they  were 
in  fact  made,  were,  in  our  opinion,  unjustifiable; 
and  if  they  were  not  in  fact  made,,  it  is  much  to  he 
regretted  that  no  contradictwn  has  been  given  to 
the  testimony  of  this  witness.    Upon  the  whole,  the 
true  state  of  this  case  has  iqipeared  to  us  to  be  that 
the  British  consul  at  Havanna,  in  the  first  instsnce, 
took  up  suspicions  a  {gainst  this  vessel,  which,  so  Itf 
as  appears  upon  the  evidence  before  us,  he  had  no 
sulBeient  grounds  for  entertaining,  and  that  the 
vast  mass  of  evidence  which  we  have  before  us  has 
resulted  from  an  attempt  to  find  grounds  for  np- 
porting  those  suspicions,  an  attempt  which  has  failed; 
and  we  feel  ourselves  1ioun<^  therefore,  huroUjto 
recommend  Her  Majesty  to  reverse  tliis  decree  iad 
to  orrler  restitution  of  this  vessel,  with  damages  and 
costs  both  in  the  court  below  and  of  this  §f^l 
Any  costs  already  paid  by  the  app.  to  be  refunded. 

Decree  revtraed  with  eoOu 

App.*8  proctors,  Jtotkery  and  Ca» 
Resps.*  proctor,  K  H.  Difkt, 


Thursday,  July  20,  1865. 

I'resent— Tlie  Kight  lion.  Kxioht  Bri;c6,  LJ^ 
Sir  J.  T.  CoLERiDGK,  and  Sir  E.  V.  Wiluams.) 

Thb  Norway. 

Ship—  Charter-party-^  Freight— De^hctims—Mif^ 
— Son-assortment  of  cargo — Weurer  of  tt^f^ 
Address  commission. 

A  charter-party  guaranteed  that  the  vessel  shatld  forrjf^ 
3000  tons  dead-weight  e^  cargo  on  a  drw^t  9j 
twenty-six /tet  of  water : 

IJekf,  water  meant  fresh  a$  weB  as  sab  water. 

A  charter-party  stipulated  thai  11,250A  bmp  snm  icwtf 
be  paid  for  frei^t  on  both  the  outward  and  homeieafd 
voyages,  part  payment  to  be  bu  bilU,  the  rest  oa  tr» 
and  Jinal  delivery  of  cargo  at  the  port  of  dischivge. 

A  ji-  M  i «( m  of  pavi  oj  ciir^o  \mtc  vin§  Imcr.  vNodii^wrt  orisf  <^ 
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\  (1)  Am  iMgkt  to  ht  K>  deiacivm  fion  tie  lam 
i^lit  becauit  pari  of  the  goodi  letrt  \ot  drhvtrfai 
)  tin  mailtr  Aaning  damoided  a  taryer  m»  lAan  he 
M  aititkd  to,  and  tn  tvdl  J  manntr  ai  to  announce 
tt  teaJer  of  a  iniaJUr  nan  leouid  be  uaflest,  thit  vHa 
waiva-  of  tetider  ;  (8)  adrbtn  commission  might  he 
dacUd  fiom  frtighl  i  (4)  no  dain  of  damages  for 
m-auorlmau  tmJd  ht  wuttaintd,  bfaaitt  tilt  natter 
haUa  of  tkt  goods  via  wl  bomid  to  inatr  a 
maiorj  aabiUlj  for  the  advantage  of  iJa  goods  ,■ 
)  pnf/ortioH  of  freight  forfeilea  for  breach  ' 
araatee  as  to  eapadtf  ana  draught  of  vessel  -■ 
deducted  from  frtigkL 
liu  irmi  wa  appeal  from  a  decree  of  the  Court  of 
linltj  in  a  mit  bj  the  pita.  Aihbumcr  and  Co., 
{neea  of  the  bill  of  lading  and  ownen  of  acorgo 
ce  ahipped  on  board  the  Nonau  at  Rangoon, 
Dst  the  ownerBof  theveaael,  fordunagebj  jetti' 
detention,  and  other  breachei  of  contract. 
be  chuter-part/  wai  ezecnted  in  London  on 
ion  Nor.  1H61,  between  CapL  Major,  muter  of 
Ncnani,  and  De  Mattoi.  It  waa  aa  foUowa  : — 
k  lUi  6xj  matullT  inwd  betwesn  C&pt.  H.  &  UaJdt,  of 
(OOd  ifaip  or  Tengl  CBllBd  (ha  Ifirnraf,  A.  1.  at  Uw  tiardeD 
70  tool  per  n^litflr,  or  ctaBnabodU,  dov  tytnn  Id  t2ui  port 
TDfpooL,  whgnof  ti«  li  At  prvaant  mnater,  ot  (ba  ODQ  pKt, 
W.  N.  Ds  Kmkm.  Ear,  oC  LoDdon.  menhuit  aad 
Uw,  ot  the  oUiar  ttarl  xlut  tha  wsiA  ship  being  tight. 
kIi,  aodatroDg,  ua  aTarj  waj  au«d  for  tha  Toji^a,  ■hku, 

oaBaUtnltan  whmot,  and  arerTtUiig  baton  maDHonai 
■Id  merehul  doea  hargbj  praioiaa  uhI  Igna  to  Iwd 
-•oal**,  or  euiia  to  be  ladan  aad  raoelTad.  la  ibamiDnar 
rtthla  tba  tUoa  hanln  maDtfaoad  for  ihaai  purpoMi.  uul 

or  eaiiM  b>  b«  paid.  *a  tnichl,  for  Iha  ue  lud  tatre  of 
atd  TfiaaaL,  alaTan  thomaad  two  bundred  aod  Oftj  poandM, 
.  Mtn,  It  ordarad  lo  tba  Unlwd  Klosdom,  HaTra,  or  Bor- 
cduniaateriuniilMlivtocBnTlOOOtDudaulirelxhi 
rffO,  apon  a  dmtgfal  of  hr«ilj4ii  nat  of  vatar,  or  to  torfal  t 
bi  Is  proportlan  to  dtOdancy ;  ilu  TMMl  10  be  loaded  >t  port 
_.. ..  ,  dnaghl  olwalaraa  tbe  tral«h(er  or bii 


lo  proOBSd  lo  laa,  UgbMrace,  It  an 

■ —  «tt»ighlartr 

o  b«  paid  ai 


irtbe  ihtp.  01 
irlbcd  tbait  ujum. 

Im  vcMel  h«d  in  paitaanee  ol  tl 


gone  to  Ranpwon  to  load  rice.  At  that  time  it  be- 
came ncceisaiy  to  decide  as  to  Cliu  draught  of  water 
to  vhich  the  Teuet  could  be  gafel;  loaded.  She 
wax  first  loaded  at  Rangoon  to  a  draught  of  ei(;htecn 
feet  and  then  taken  down  thclrrawaddy  nvcr,  where 
she  wa<  loaded  till  ahc  drew  twentf-flTefeet,at  which 
time  Bhc  had  on  board  32,G00  baga  of  rice,  weighing 
2698  tona.  The  rice  was  in  four  parccla,  for  each 
of  which  the  master  signed  a  bill  of  lading  dc- 
•cribing  the  bags  of  rice  "  to  be  delivered,  &c.,  at 
the  port  of  discharge,  &c,,  unto  order  or  to  assigns  ; 
freight  for  the  said  goods  payable  as  per  charter- 
party,  with  primage  and  average  accustomed."  At 
the  place  on  the  Irrawaddy  where  the  Tcsacl  was 
fully  loaidcd  she  could  not  carry  3000  tona  upon  a, 
draught  of  twentv-six  feet. 

The  lamp  freight  on  the  cargo  waa  1I,250J^ 

On  19lb  March  1808  the  NaniHiy  left  Hastingis 
seven  miles  below  Rangoon,  drawing  tnenty-fl  ve  feet 
of  water,  in  charge  of  a  pilot,  proTided  at  the  master's 
instance  and  in  company  with  a  small  steamer.  On 
the  23rd  March  aho  took  the  sands  without  any  mis- 
conduct of  the  pilot.  After  a  few  hours  slio  was 
got  off  the  sands  and  got  clear  out  to  sea;  but  a  few 
days  afterwarda  she  began  to  leak,  in  congeqaenco 
of  the  injuries  received  on  the  sands.  About  500 
bags  of  rice  were  thrown  over  bi^fore  the  vessel 
reached  the  Mauritius.  The  ship  was  then  sur- 
veyed, and  the  certificate  recommended  cargo  to 
be  diicha^ed,  but  during  discharge  13HI)  bags  of 
rice  were  damaged  and  sold.  The  ship  waa  then 
repaired,  and  the  cargo  reloaded,  wheo  the  master 
sat  sail  for  England. 

On  the  ship  arriving  at  Liverpool  there  was  a 
dispute  as  lu  the  amount  of  freight  due.  The  pit., 
the  oirner  and  assignee  of  the  bills  of  lading,  offered 
to  pay  the  undisputed  portion  at  once,  and  to 
deposit  the  disputed  poition  with  a  bank  to  abide  a 
reference.  The  master,  on  the  other  hand,  enforced 
bis  iiea  for  the  whole  of  the  sum  claimed,  (or  with- 
out going  the  length  of  refusing  to  deliver  any  part 
of  the  cargo  until  the  whole  of  the  sum  claimed 
had  been  paid,  he  insisted  on  retaining  in  his  pos- 
session sufficient  of  the  pits.'  goods  to  cover  liis  full 
demand,  and  he  never  relaxed  his  lien  for  7740/.  2j<.3'f. 
The  master  refused  to  entertain  the  idea  of  a 
reduction,  and  withheld  from  the  pit.  the  papers 
necessary  to  show  what  waa  the  amount  of  freight 
and  general  average  due. 

Ultimately  the  whole  cargo,  amounting  to  2,S77 
tons  (2309  sound,  and  168  daraagedl  was  solti,  sub- 
ject  to  all   faults,  and   realised  the   net  sum  of 

20.020^  16j.  3d. 

Dr.  Lush ington  thus  concluded  his  judgment:— 
On  the  other  hand,  I  shall  hold  that  the  master  had 
a  lien  upon  the  cargo  for  freight  and  general 
average,  if  any.  That  the  freight  will  be  the  sum 
contracted  for  by  the  charter-party,  1  l,2i[l.  less  tlic 
following  deductions,  1.  The  advances.  2.  Com- 
missions (if  any),  interest,  and  insurance.  3.  The 
proportion  of  freight  forfeited  for  breach  of  the 
guarantee  in  the  charter-party  as  to  the  capacity 
and  draught  of  the  vessel.  1.  The  proportion  of 
.freight  that  would  have  been  payable  in  respect  of 
the  goods  jettisoned,  and  the  gooila  bdIiI  at  Mauri- 
tius, if  these  goods  had  been  brought  to  their 
destination.  I  shall  refer  it  to  the  registrar  and 
merchants  to  take  an  account  thereof,  and  10  ascer- 
tain the  net  freight  due  on  the  principles  stated  in 
my  judgment,  taking  into  consideration  the  amount 
which  lias  boen  paid  on  account  of  freight  by  the 
piL  during  the  progress  of  the  cause,  Bn<l  the  period 
at  which  it  was  paid.  I  shall  also  refer  it  to  tho 
registrar  and  merchants  to  ascertain  the  amount 
(if  any)  due  fcom  tho  owners  of  the  cargo  in 
respect  of  general  average.  On  the  other  hand  1  Bh.itl 
hold  that  the  pit.,  imAet  ttits  ^TO-i\*\ao*  "A  ■ 
AdmiraUy  Court  AjsX,  \%ft\,\»  ftti.'CAX'A  V   '— 
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ill  respect  of—].  Tlie  fftHMla  jotti«<vi)e(I.  2.  The 
goods  flold  at  the  Mauritius.  ',i.  Tlic  non-iuisortinent 
iif  the  carf^o  at  Livfr|wM)l.  4.  The  loss  of  interest 
occasione<l  by  the  wroii^ifiil  withhohlingof  the  cargo. 
I  shall  (linvt  the  ro^idtrar,  with  the  aiisistance  of 
the  nierchuntH.  t)  as>i*«A  tlu'se  (iama^es.  an<l  having 
done  so,  to  take  an  at'count  lH>tween  the  parties, 
and  to  ascertain  tiic  balance  due,  and  to  which  of 
them.  They  will  altM)  rei>«)rt  to  thv  court,  whether 
any,  and  if  an.  wlmt  interest  is  prt>perly  due  on 
this  lialance,  and  for  what  iieriml. 

The  present   appeal  was    brought    against  that 
judgment  to  Her  Majenty  in  Council. 

Hirtt,  Q.  (\  and  (View,  for  the  app^.,  contended 
that  the  htipulation  hh  to  tonnage  amounted  to  an 
undertaking  that  liie  vessel  should  carry  :iiMM)  tons 
in  salt  watiT  only:  (/'«*<  v.  iMtvie, '.M(  L.  J.  17*J, 
Q.  B.)  The  jeili-ion  was  the  ri'sult.  not  of  the 
pilot's  negligencv.  but  »>f  the  perils  of  the  sea«. 
There  can  Ik;  no  deduction  fn^ni  the  freight,  for  it 
was  an  cntin*  sum  for  the  whole  voyage  outwanl 
and  home,  and  cannot  1k'  apiK)rtioni'd  : 

The  .S^iAii-iVi,  7  i..  'I\  I{4»p.  N.  S.  440 ; 

A/ftver  V.  Di-rtner  10  L.  T.  R«?p.  N.  S.  fi12; 

DfA'in  V.  (fxl,y,  10  L.  T.  Itep.  N.  8.  Xes. 
The  pit.  made  no  tender,  and  nothing  was  done  by 
the  deft,  to  waive  tender. 

/>f«A,  Q.  C.  and  V.  Ln^itiufton^  {qt  the  resps.,  re- 
ferred to  the  following  autiUMrities  as  to  the  negli- 
gence of  the  pilot : 

linvig  V.  Unrt^U  4  Moo.  A  P.  640 ; 

Siortlft  V.  //a//,  4  lUng.  mi ; 

IJoffd  V.  Irtm  Sc%ine  SaciyiUion  Company,  10  I».  T. 
H»'p.  N.  S.  r>M(J. 
As  to  deiluctions  from  frt^ight : 

Jirit/hi  V.  Onvjtcr^  1  Un>wn,  21. 
As  to  waiver  of  tender: 

Ktrforil  V.  Momltl,  'J«  L.  J.  303,  Ex. 

(\nr.  ruin.  vult. 

Sir  E.  V.  Williams. — This  is  an  appeal  from  a 
judgment  of  the  High  Court  of  Admiralty  in  a  suit 
inKtitutiHl   under  the  fith  sec-tion  of  the  Admiralty 
C:ourt   Act    ls(;i    (24  Viet.  c.   10),  by  which  it  fs 
cnacte<l  that  *•  the  High  Court  of  Admiralty  shall 
have  jurisdiction  over  any  claim  of  the  owner  or 
c^nisignei?  or  assignee  of  any  hill  of  lading  of  any 
g.Kidij  carried  into  any  port  in  England  or  Wales  in 
any  ship,  for  damage  done  to  the  gcxxls,  or  any  part 
thereof,  by  the  negligence  or  misconduct  of,  or  for 
any  breach  of  duty  (^r  breach  of  c(mtract  on  the  part 
of,  the  owner,  master,  or  crew  of  the  shi|»,  unless  it 
be  shown  to  the  satisfaction  of  tl»c  court  that  at  the 
time  of  the  institution  (if  the  cause  any  owner  or 
jKirt  owner  of  the  ship  is  domicile<I  in  England  or 
Wales."    llie  pit.  sui'<l,  umler  this  section,  as  the 
assignee  of   bills  of   lading.     The  defls.   are  the 
«»wners  of  the   A'«>/mv///,   an   American   vessel ;  and 
plt.'s  petition  complaiui'd  (i\/frri//Vi)  that  the  master 
of  the  Nunvnif  wrongfully  threw  overbo:trd  part  of 
the  rice  comprise<l  in  the  bills  of  lading,  and  wrong- 
fully sol<i  a  further  part  of  the  rice  at  the  Mauritius. 
And  further,  that  on  the  arrival  of  the  ship  at  Liver- 
IK)ol  the  master  wrcmirfully  demanded  to  b<'  paid6500il 
as  freight,  and  an  additional  sum  of  UKK)/.  by  way  of 
general  average  contribution  as  a  condition  prece<lent 
to  the  delivery  of  any  part  of  the  cargo,  ami  refused 
to  deliver  the  cargo  on  any  other  terms.    The  peti- 
tion contains  other  complaints  as  to  the  nuister  of 
the  Nunvai/  refusing  to  discharge  at  the  docks  at 
which  he  was  direc;tHl  to  discharge,  and  also  as  to 
impiopcTly  dealing  with  the  cargo  in  otlier  respects 
after  arrival  in  Liverpool.     But  it  is  unnecessary  to 
do  more  than  state  that  the  iMftition  contained  such 
complaints,   bee  use   the  judge  of   tlie   Admiralty 
Court  decided  that  they  were  ill-fomu\oi\,  and  l\\e 
pit,  Ijus  not  ii/i|)ealed  from  that  decision.    'X\\^  detl?^.* 


answer  denies  nkany  of  the  aUegmtiont  of  the  peti- 
tion, and  justiflet  the  jettison  and  lale  of  portioos 
of  the  rice  on  the  ground  that  it  becanie»  by  reasoo 
of  the  perils  of  the  seat,  accessary  and  proper  for 
the  pn>servation  of  the  ship  and  cargo  Co  throw  put 
of  the  rice  overboard,  and  to  sell  another  part  whirh 
had  been  greatly  damaged  by  salt  water.    To  this 
part  of  the  aiuwer  the  pit.  replies  merely  by  denying 
the  averments  contained  in  it.    The  answer  con- 
cludes l>y  praying  that  the  judge  win  dismiss  tbe 
IK.>tition  with  costs,  and  wiU  decree  that  the  ylt 
should  pay  to  the  defts.  the  balance  of  freight  and 
geneml  average  due    to  the  defts.,  and   interest 
tlicreun.     Tlie   learned  judge   below,  in   a  most 
elaFiorate,    Iui*i<I,    and    able   judgment,    has  gooe 
through  all  the  points  arising  in  tbe  cause  which 
ought  to  decide  the  claims  of  the   parties.    And  ve 
think  we  cannot  do  better  than  to  follow  his  jndg- 
meiit.  and  state  in  what  respects  we  agree  with  him 
and  in  what  n.*spccts  we  differ  from  him.     The  fifst 
question  is,  what  is  the  meaning  of  a  guarantee  m 
the  charter-party  that  the  ressel  shall  canrSOOO 
tons  dead  weight  uptm  a  draught  of  twenty-six  feet 
water?    And  the  materiality  of  this  question  ari«es 
from  this,  that  she  could  carry  the  specified  qnantity 
(m  tlie  sixK!ified  draught  in  salt  water,  and  could  nol 
in  fresh.    Does  the  guarantee  then  apply  to  sail 
water  only,  or  to  water  fresh  as  well  as  salt  ?    We 
think  it  aimlies  to  water  fresh  as  well  as  islt 
We  think   the  learned  judge   below  was  right  ia 
inferring  fn>in    the  charter  that   in   settling  tbe 
stipulations   as   to   the  capacity   and   draught  of 
the    ship,    both    parties    contemplated    that   the 
cargo   might  Iw   loaded   in   a  river,  and  that  the 
guarantee  meaiit  tlmt  the  vessel  should  be  capsbk 
of  carrying  :XMX>  tons  on  a  drau^t  of  twenty-six  feet 
during  the  whole  time  of  taking  in,  and  until  sod 
after  slie  reached  the  open  sea.    The  next  questioo 
is,  whether  the  jettison  of  a  portion  of  the  cargo^ 
and  the  sale  of  the  damaged  portion  of  it,  bare  been 
sufficiently  shown  to  have  been  the  conseqiuiice. 
legally  s|>otiking,  of  negligence  or  want  of  skill  im 
the  part  of  the  pilot,  for  which  the  shipowner  is 
resiionsihle.    It   was  objected  on  the  part  of  the 
deft.,  that  even  supposing  that  the  grounding  uf  the 
yoiinitf   was    prt)perly    attributable    to   the  mil- 
conduct  of  the  pilot,  yet  that  the  injury  therebr 
sustained  by  the  vessel  was  not  eitlier  the  aufi 
f>rojrh/t*i  or  niHiui  fttugans  of  the  jettison  or  sale,  ioss- 
nnich  as  it  appears  that  the  leak  thereby  occasioned 
would  not,  in  fact,  have  rendered  tlie  ship  uases- 
worthy  but  for  the  tempestuous    weather  which 
occurred  some  tinoe  after  the  AVwiy  had  proceedtd 
on  her  voyage,  and,  moreover,  that  the  dDuns}^  to 
the  rice  sold,  which  necessitated  the  sale  of  it,  wooM 
not  have  happcMU^l  but  for  anac<Hdent  to  the  steim- 
engine,  whicli  rendered  it  useless  in  workio}^  the 
puini>s.    It  is,  however,  unnecessary,  in  the  vie* 
we  take  of  the  case,  to  express  any  opinion  ss  to 
this  contention,  because  we  have  come  to  the  coa- 
clusion  that  there  was  not  sufllcient  evidence  that 
the  grounding  of  tlie  vessel  was  occasioned  by  snr 
misconduct  on  the  part  of  the  pilot.    Theevidewv 
ou  which  the  learned  judge  in  the  Court  of  Admi- 
ralty relied  as  leading  to  the  conclusion  that  the 
grounding  was  caused  by  negligence  or  want  of  skill 
in  the  pilot  is  merely,  or  mainly,  the  exprestfioo  uf 
the  opinions  of  Capt.  W*ard,  Capt.  Dicey,  and  Mr. 
Duncan,  that  a  pilot  of  ordinary  skill  and  onlinsry 
prudence  might  have  safely  navigated  such  a  veffel 
to  the  sea.    This  testimony  does  not  go  further,  in 
our  opinion,  than  to  show  a  reasonable  possibility 
that  the  grounding  may  have  been  caused  by  want 
of  skill  or  want  of  prudence  on  the  part  of  the  pilot 
But  there  is  no  evidence  given,  and  no  suggeition 
made  of  any  conduct  of  the  pilot  «iiich  amoUDtetl 
Xo  «\i\^V\  vf  Aut  of  skill  or  of  care.     Tlie  ship  wsi 
vA  Wt^v  W\T.vi  ^w\  \v>^vVe\  icb  VtfsvtvV^  as  she  codd 
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bear.  It  was  necessary,  under  the  drcumstances, 
to  let  her  drop  down  the  river  stem  foremost, 
and  a  steamer  of  siztj-horse  power,  which  was 
aot  powerful  enough  to  tow  her  down,  was  made 
fast  to  her  alongside  for  the  purpose  of  sheering 
or  canting  her  so  as  to  keep  her  in  the  stream,  and 
the  grounding  took  place  while  the  steamer  was  thus 
•mployed.  The  master  and  the  mate  were  not 
asked  whether  there  was  any  impropriety  in  thus 
naTigating  her.  The  witnesses  on  both  sides  agree 
that  the  tide  ran  very  strong  ^although  thero  is  a 
oooflict  of  testimony  as  to  the  amount  of  its 
Telocity).  No  suggestion  is  made  on  the  cross- 
examination  of  the  master  or  the  mate  of  anything 
done  or  omitted  by  the  pilot  which  he  ought  not  to 
have  done  or  omitted,  and  the  master  swears  that  the 
steamer  could  not  hold  the  ship  against  such  a 
ourrent,  and  that  the  navigation  appeared  to  him 
Tery  difficult  in  that  current  with  so  large  a  ship. 
And  it  seems  to  us  impossible  to  affirm  with  reason- 
able certainty  that  such  a  vessel  so  navigated  might 
not  have  grounded  from  some  cause  which  reason- 
able skill  and  prudence  on  the  part  of  the  pilot 
could  not  prevent.  The  pit.  was  bound  to  prove 
affirmatively,  and  not  merely  by  way  of  conjecture, 
that  the  vessel  grounded  by  reason  of  the  pilot's 
want  of  skill  or  want  of  care,  and  we  can  find  no 
such  proof  in  the  evidence  he  has  adduced.  It  may 
be  added  that  the  silence  of  the  petition  as  to  any 
imputed  negligence  affords  some  ground  for  the 
def  t.'s  complaint,  that  this  imputation  took  them  by 
surprise,  so  that  they  wero  not  prepared  with  the 
evidence  of  the  pilot.  The  next  question  is,  whether, 
in  respect  of  the  rice  jettisoned  and  that  which  was 
sold,  there  ought  to  be  a  deduction  from  the  lump 
freight  because  they  were  not  delivered.  We 
think  that  there  ought  to  be  no  deduction.  It  is 
obvious  that  this  question  stands  on  a  somewhat 
different  footing  from  that  on  which  it  stood  when 
it  was  decided  by  the  learned  judge  below,  because 
it  was  then  taken  for  granted  that  the  jettison  and 
sale,  and  consequent  failure  to  bring  home  the 
goods,  were  owing  to  the  misconduct  of  the  master. 
But  in  the  view  we  take  of  this  part  of  the  case 
it  must  be  understood  that  they  were  owing  to 
the  perils  of  the  sea,  and  that  the  master  was  free 
from  blame  in  the  matter.  Although  the  lump 
sum  is  called  ''freight"  in  the  charter  and  bills 
of  lading,  yet  we  think  it  is  not  properly  so 
called,  but  that  it  is  more  properly  a  sum,  in  the 
nature  of  a  rent,  to  be  paid  for  the  use  and  hire  of 
the  ship  on  the  agreed  voyages.  The  charter- 
party  expresses  that  a  sum  of  ll,250il  is  to  be  paid 
as  freight  for  the  "  use  and  hire  of  the  ship,"  and 
this  lump  sum  is  to  cover  both  the  outward  and 
homeward  voyages,  without  any  distinction  as  to 
how  much  of  it  is  to  be  attributed  to  the  outward 
and  how  much  to  the  homeward  voyage.  If  this 
be  so,  the  shipper  has  had  the  full  consideration  for 
the  money  agreed  to  be  paid.  The  ship  took  out 
the  salt,  and  received  the  rice  on  board,  and  per- 
formed her  homeward  voyage  according  to  her 
engagement,  and  the  event  that  by  the  act  of  God 
it  became  impossible  to  carry  to  the  port  of  desti- 
nation the  rice  jettisoned  and  the  rice  sold  ought 
not  to  affect  the  shipowner's  right  to  receive  the 
full  amount  of  the  stipulated  payment.  It  was 
objected  on  behalf  of  the  rcsp.,  that  by  the  charter- 
party,  the  remainder  of  the  lump  sum  is  made  pay- 
able only  "  on  true  and  final  delivery  of  the  cargo 
at  the  said  port  of  discharge."  But  this  does  not 
necessarily  mean  that  the  whole  cargo  originally 
shipped  must  be  delivered.  It  may  well  have  been 
intended  merely  to  fix  the  time  for  payment  to  be 
the  time  of  the  delivery  of  such  cargo  as  the  ship 
lirings  with  h^  to  the  port  of  discharge.  And  it 
should  be  observed  that  the  "  one-third  in  cash  '* 
is    made    payable    ^oa  Mrriral   at    the    port    of 


delivery,"  without  any  reference  to  the  cargo  the 
ship  shall  bring  with  her.  It  is  right  to  add  that  we 
do  not  mean  to  express  an  opinion,  that  even  if  the 
jettison  and  sale  had  been  attributable  to  the  neg- 
ligence of  the  master  there  ought  to  have  been  a 
deduction.  Perhaps  in  this  case  the  proper  remedy 
of  the  shipper  would  have  been  by  a  cross-action.  But 
it  is  not  necessary  now  to  decide  this  point,  which 
docs  not  now  arise.  The  next  question  is  whether 
the  pit.  has  a  well-founded  daim  for  damages 
against  the  dcf ts.  for  the  non-delivery  of  the  cargo ; 
and  this  depends  on  the  question  whether  the  pit. 
was  excused  by  the  conduct  of  the  master  from 
making  a  tender  of  the  freight  for  which  the  cargo 
was  liable.  We  have  felt  considerable  difficulty 
on  this  part  of  the  case.  It  is  clear  that  the 
master  claimed  more  than  was  due  to  him.  But  it 
was  conceded  that  this  alone  would  not  dispense 
with  the  tender.  If,  however,  the  demand  of  tho 
larger  sum  was  so  made  that  it  amounted  to  an 
announcement  by  the  master  that  it  was  useless  to 
tender  any  smaller  sum,  for  that  if  tendered  it 
would  be  refused,  that  would  amount  to  a  dispen- 
sation with  any  tender,  generally  speaking.  And 
in  the  present  case  the  Judge  of  the  Court  of 
Admiralty  having  come  to  the  conclusion  of  fact, 
that  the  demand  was  made  under  such  circum- 
stances that  it  did  amount  to  such  an  announce- 
ment, we  see  no  reason  for  dissenting  from  the  con- 
clusion he  has  so  drawn.  But  our  difficulty  is,  that 
in  this  case  there  is  positive  evidence,  in  our 
opinion,  that  the  pit.  had  resolved  not  to  tender  the 
amount  unquestionably  due ;  for  his  proposal  was 
to  pay  a  certain  amount  of  the  freight  claimed,  and 
to  deposit  the  residue  with  a  banker,  as  being  a 
disputed  portion.  Now  this  residue  was  an  amount 
to  cover  the  whole  of  the  alleged  short  delivery  of 
300  tons  at  Rangoon,  where  2700  toot  had  been 
shipped  instead  of  3000;  whereas,  the  learned 
judge  below  was  of  opinion  that  the  pit.  had  no 
claim  for  deduction  in  respect  of  even  so  much  as 
100  tons,  and  against  this  part  of  the  judgment 
there  is  no  appeal.  Consequently,  it  appears  t'lit 
the  pit,  meant  that  his  tender  of  money  to  the 
master  should  not  cover  a  portion  of  the  claim 
which  has  turned  out  to  be  due.  However,  we  are 
not  prepared  to  hold  that  this  varies  the  ordinary 
rule  which  we  have  stated  as  to  dispensing  with 
the  tender  altogether  by  announcing  that  it  will  be 
useless  to  tender  anything  less  than  the  wrong- 
fully large  amount  insisted  upon.  That  the  sum 
insisted  upon  in  this  case  was  wrongfully  large,  we 
think  is  pUin ;  for  without  entering  into  the  ques- 
tion whether  the  pit.  was  wrong  in  claiming  the 
full  lump  sum,  the  claim  of  1000^  for  general 
average  was  altogetlier  unfounded,  as  will  appear 
when  the  estimate  on  which  this  claim  is  based  is 
narrowly  examined.  The  amounts  which  accord- 
ing to  the  master's  estimate  formed  the  subject  of 
general  average  were :  for  expenses  incurred  by 
him  at  the  Mauritius,  1530/. ;  for  loss  on  the  car^o 
jettisoned  and  sold,  1200/.;  making  a  total 
loss,  as  the  subject  of  general  average,  of  2730/. 
This  amount  had  consequently  to  be  apportioned 
between  the  ship,  freight,  and  cargo.  Then  the 
master  values  the  ship  at  10,(NM)/.,  and  the 
freight  he  takes  at  7000/.  then  due.  The  cargo  he 
estimates  at  10,000/.,  which  seems  reasonable,  for 
although  the  cargo  sold  for  20,000/,,  yet  deducting 
the  freight  and  the  landing  charges,  and  assorting 
charges,  &c.,  the  balance  would  probably  not  be 
much  more  than  10,000/.  Assuming,  therefore,  the 
values  to  be  correct,  there  is  a  total  of  27,000/., 
on  which  has  to  be  apportioned  the  total  of  the 
losses,  forming  the  subject  of  general  average,  viz., 
2730/.  By  the  rule  of  three  this  will  give  the  pro- 
portions pavabVe  \,o  Wvci  %»Vvv^  \t>i\^\..  ^xv\  ^^»x^fyi  t* 
,  follows:  sVi\p,  \(>\\l.-,  \t«\%VX,  IvV^.-,  ^*.t%^Av\\W.\ 
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total,  2730/.  In  otbcr  wordii,  the  owner  oF  the  thip, 
who  i>  alio  tlic  owner  of  Die  fn'JKht,  luu  to  pay  u 
Ilia  pnijHirlion  towards  genvral  avenge :  for  the 
ship,  K>ll/. ;  for  the  frvight,  708/.;  total,  I71<JJ^ 
Hut  his  toucR,  which  form  the  subject  of  general 
avcnt^  arc  only  lu3lV^  so  that  the  amount  payable 
by  tUu  owner  of  the  sliip  and  freight  as  his  con- 
tribution to  general  average,  is  the  dtffercnee 
between  these  two  sums,  or  18'J/.  Un  the  other 
nanJ,  the  owner  of  the  cargo  has  to  paj  as  his 
I>nipunio[i  tUi  1/^  but  liis  losses  have  been  VHM..  so 
tliat  he  lias  to  receive  IS'Jl.  to  make  up  the  losses 
on  account  of  general  averaee  sustained  by  him. 
The  Rcncral  average  account  would  then  bo 
baUneed  by  the  owner  of  the  ship  paying  to  the 
owner  uf  the  cnrgo  the  sum  of  1^0/.  If  this  be 
to,  then  npon  the  master's  own  estimate  of  general 
averatce  there  was  nothing  duo  to  him  by  the 
owner  of  the  cargo  on  account  of  general  average, 
but,  on  the  conlrarr,  he  owed  the  owner  of  the 
cnrgo  a  sum  of  li^ilL  on  this  account.  Being  then 
of  opinion  that  the  peremptory  claim  for  general 
nviTSfte  brin^  the  case  within  the  rule  as  to 
diaiiensation  with  the  tender,  it  is  anncccssary  to 
consider  the  other  ground  on  which  tha  judge  below 
caioe  to  the  conetusion  tlkat  the  conduct  of  the 
master  had  exempted  the  pit.  from  tho  obligation 
of  midling  a  tender.  It  remains  to  bo  considered 
whether  the  pit.  has  a  right  to  deduct  "  address 
eonimission"  from  the  frei^t.  The  contest  in  the 
court  below  appears  to  have  been  confined  to  the 
question  whether,  by  custom,  the  holder  of  a  bill  of 
lading  comprisiog  the  whole  of  the  cargo  has  a  right 
to  deduct  the  address  commission  from  the  freight, 
and  the  learned  judge  referred  this  question  to  the 
registrar  and  merchants,  ilut  in  the  argument 
before  us  the  contention  waa  that,  assuming  the 
custom  to  be  so,  the  address  commission  wat  never 
camci),  inasmuch  as  Bushby  and  Co.,  to  whom  the 
ship  was  addressed  as  the  agents  of  the  shipper, 
refused  to  accept  the  ship  as  agents,  and  never  acted 


luy  them  for  to  doing.  Under  these 
we  think  tlic  reference  to  the  registrar  and  mer- 
chants ought  to  be  enlarged  by  leaving  it  to  them 
to  inquire  whether  the  pit.,  by  his  agents,  so  acted 
on  the  thip's  bcludf  as  to  entitle  him  lo  the  address 
commistiim.  The  last  question  to  be  considered  is, 
whether  the  claim  fur  damages  for  non-assortment 
can  be  supported  ?  An  objection  to  this  claim  was 
token  on  bl'half  of  the  apps.,  that  there  is 
iiienliOQ  of  it  in  the  petition.  The  answer  made 
tliia  objection  is,  that  this  cause  of  complaint  did 

not  arise  till  after  the  petition  was  filed— an 

by  no  .means  satisfactory.  But  upon  the  nu 
this  question  we  think  the  pit.  faili.  We 
understand  why  he  did  not  avail  himself  of  the 
power  conferred  by  (he  statute  '2a  &  US  Vict, 
s.  IJ7,  to  enter  and  hind  the  goods  himscU.  If  he 
docs  not,  but  allows  the  master  to  do  so,  is  the 
master  bound  to  take  steps  to  have  the  good) 
assorted.  If  the  owner  of  the  goods  requires  bin 
so  to  do?  If  tlio  master  were  to  give  orders  for 
it,  he  would,  we  apprehend,  render  himself  liable 
fur  the  exjienses  uf  the  assortment.  No  doubl 
the  law  is  that  such  a  bailee  is  bound  to  take 
as  good  care  of  the  cargo  as  a  prudent 
would  have  taken ;  but  we  have  never  heard 
of  any  case  where  tho  bailee  was  held  to  be  bound 
to  incur  a  pecuniary  liability  to  prucura  an  advau' 
tage  for  the  subject  of  the  bailment.  ]lis  duty,  we 
think,  does  not  go  beyond  safe  custody  and  pro- 
tt'ction  from  injury  or  damage.  We  therefore  thirk 
tliat  this  cliiim  cannot  be  sustained.  According  to 
our  opinion  on  tlie  various  poinU  arising  in  this 
caac,   the  freight  due  lo  the  owners  of  lUe  Nor- 


thc  following  deductions : — flrat,  tbe  adraBei*; 
iiKondly,  address  commisiion  (if  found  is  faToui 
if  Uie  pit.  by  the  registrar  and  mefchknts);  Ihiidly, 
tlie  proportion  of  freight  forfeited  for  bradi  if  tki 
^'uarantee  In  the  charter-par^  h  to  tbe  capadly 
iind  draught  of  the  vend.  It  abmild  thai  ba  n- 
ft-rred  to  the  registrar  uid  merchaati  to  taka  aa 
account  and  ascertain  the  net  p^meot  dne  on  tks 
Iirincipies  we  have  stated,  taUnf  into  •eomnt  the 
fimount  which  bos  been  pidd  oa  aoooont  of  trdfbt 
Uy  the  pit.  during  the  progiCM  tt  tbe  atase>  Oi 
iho  other  hand,  in  our  o^nion,  the  plL  VBdat  Ot 
provisions  of  tho  Adndrklqr  Court  Act  IHl,  ii 
L-ntitlcd  to  be  indemniBcd  lot  the  Iom  of  iDlenat  in 
rinpcct  of  the  wrongful  withhiddlnK  of  the  eatg«t 
!ind  to  tho  claim  f  or  i  ...._.. 


of  tho  mecchanta,  will  i 
tho  balance  due,  and  to  report  to  the  court  whether 
nao  interest,  and  if  so  what,  ii  [woperiy  doe  rai  ntft 
balance ;  and  we  shall  humbly  recommmd  Hct 
.Majesty  that  judgment  shall  ba  giTcn  ter  tiM 
balance  and  interest  thus  aacertained.  And  thtf 
there  shall  bo  no  costs  on  either  tide,  mths  in  ih* 
Court  of  Admiralty  or  here. 


,  Pritehard  and  &■. 
',  J.  F.  Ebull*. 


App.'a  proctoi 
Bcsp.'s  procta 


JlJay  17,  IS,  ORff  37,  aadjuae  16,  1S<S. 

nOOFEB  D.   GiniN   XHD  OtlUEU. 

McLbllah  v.  Gmat  amd  otbbrs. 
iforlgat/e — iViori'fisi— S^p— J/biios — Atttrieat 


A.,  a  Britlih  mercAant,  panAattd  of  oa  Ammtta  n 
l/mdon,  an  Amtricait  thip  under  a  rrgHlar  fonr  of 
allomfff,  for  Kile  /ran  the  otcnaw  in  AmaieiL  at 
KOI  not  maJe  ac^aiHffd  iciti  anf  dmrga  w  i»n» 
braiica  afferlinr/  the  aiip  at  tke  timt  of  Aii  ptrriiai, 
nor  did  the  ctrlijicatt  of  ngittiation,  or  any  of  * 
ihip't  paptrr,  btar  u/wn  Arm  anif  intinalion  nf^on 
mortynijt  leliich  had  been  iffrcltd  >n  Amtriai  ■?"  * 
ih'ip.  It  iriu  alleged  that  tuck  KOt  tki  ainotl  «[■ 
Ktrtal  praclict  in  Amtrica,  althaiigh  not  oWiIfl 
nipiiTtdbi)  American  lau>. 

B^  a  ci(i"«ii  of  America,  had  a  aertgagtfor  SOOOi" 
the  stiip,  aiidKhich  tpoi  dull/  ngitttrtd  ttad  narH 
in  thepmptr  ojfica  al  Ilottoa  aid  C^arlaton. 

The  taptala  of  the  «*i/),  vho  narigatrd  htr  to  ^"J^J^ 
hitd  alio  a  mortgage  for  a  tetter  nrn  at  ike  ilqs  ''I 
rtgiilerrd.  Ilehadformrrl^hddapewtrafatta^"^ 
far  tale  of  Iht  diip  in  London,  vAirA  aa(  jtoy^ 
talrv  jJarr,  I/an  pouter  ims  reroterf  bif  iMone  ■'•'  "" 
tcliii'h  Iht  tale  to  A ,  icat  coupled : 

Ilcid,  upon  the  corre^iondeiiee  and  tvidtnee,  that  A.  I*™* 
the  frsl  charge  for  the  ISOOOL  en  tAe  Aip,  tkt^~' 
chtiter  haviny  comtrueiive  notice  of  the  narlgage : 


These  were  two  causes  which  came  on  for  heanif 
together,  the  one  instituted  by  Hobert  CamW* 
ilooper,  an  American  citizen,  as  flrst  mortgagtej" 
an  American  ship  the  Edaard  Eetrttt,  i^nst  V- 
Charles  Gumni  and  others  interested  in  tbe  shi;] 
l\te  uxWi  Vij  Ht  .  McLellan.  claiming  to  have  a 


tie  treighl  due  lo  the  owners  ot  ttve  ftor-  \  tt^e^lttleI^)3!lW,M.cl*llan,claulungtollaveasew»■ 
Ifw  sum  contracted  for  by  tlw  charter,  Vcbs  \  wmrt^ft^ssi  on.  ftw  wa^  ^\9,«i^^xaft.  the  laid  V 
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^omm,  and  the  other  parties  interested.  The  first 
ill  prayed  that,  the  pit.  might  be  declared  en- 
tled  under  a  mortgage-deed  of  the  9th  May  I860, 
>«  first  charge  on  said  ship  for  the  principal  sum  of 
OOOL  sterling  and  interest  secured  thereby ;  for  a 
lie  ol  the  ship  (if  necessary)  and  payment  of  his 
emmnd ;  and  for  an  injunction  to  restrain  the  deft. 
luuies  Gumm  from  dispatching  her  out  of  the  docks 
1  IfOndon,  in  which  it  was  then  alleged  she  was ; 
nom  transiferring  or  mortgaging  same ;  from  causing 
er  to  be  registered  as  a  Briti^  ship ;  and  for  the 
eoeesaiy  accounts. 

The  general  circumstances  attending  both  cases 
nere  as  follows.  It  appeared  that  on  the  9th  May 
8^  Chas.  F.  Gardiner,  a  citizen  of  the  United 
tmtes,  of  Boston  in  Massachusetts,  being  the  owner 
f  the  then  newly-built  ship,  the  Edward  Everett, 
Kntgaged  it  to  the  first  pit.  Hooper  as  a  security 
3r  the  loan  of  25,000  dollars.  On  the  81st  May 
800  Grardiner  executed  a  second  mortgage  of  Uie 
hip  to  McLellan,  to  secure  a  sum  of  10,000  dollars ; 
odi  of  the  mortgages  being  recorded  in  the  office  of 
tie  collecitor  of  customs  at  Boston,  pursuant  to  the 
)rms  prescribed  by  American  law.  The  ship 
rrived  in  EngUnd  in  June  1880 ;  McLellan,  who 
rought  her  over  as  master,  holding  a  power  of 
ttomey  from  Gardiner  to  sell  the  ship  and  hold  the 
roceeds  for  the  mortgagees.  No  sale^  howerer,  was 
len  effected,  and  the  Eldtoard  Everett  returned  to 
imerlca.  In  Jan.  1861  Gharles  F.  Gardiner  revoked 
le  power  of  attorney  given  to  McLellan,  and 
lecuted  another  power  of  attorney,  authorising  his 
rother  Henry  D.  Gardiner  to  sell  the  ship.  On  theSOth 
lay  1861  the  deft.  Gumm,  who  carried  on  business 
1  London  as  a  merchant  in  the  American  shipping 
"ade,  and  had  been  engaged  in  several  business  trans- 
itions with  the  Gardiners  and  McLellan,  purchased 
ie  ship  for  10,000/1,  without,  as  he  idleged,  any 
otice  of  the  mortgages  thereon.  The  Gardiners 
aving  become  insolvent,  the  mortgage-debts  of 
[ooper  and  of  McLellan  remained  unsatisfied,  and 
lie  main  question  in  the  causes  was,  whether  the 
eft.  Gumm,  as  a  purchaser  for  valuable  consider- 
.tion  without  notice,  was  entitled,  notwithstanding 
he  existence  of  the  respective  pits.*  mortgages,  to 
lold  the  ship ;  the  contention  of  the  respective  pits, 
toeing,  that  the  deft.  Gumm  was  put  upon  inquiry, 
uid  could  only,  acceding  to  American  law  (which, 
H  was  contended,  must  govern  the  case),  purchase 
•abject  to  the  mortgages,  and  that  no  title  could  be 
^ven  to  the  ship  until  those  mortgages  were  dis- 

^e  principal  deft.,  Gumm,  alleged  that  he  paid 
^  Purchase-money  for  the  ship  to  Henry  D.  Gar- 
^^ff  and  possession  was  given;  that  no  mention  was 
^^  in  the  certificate,  or  any  other  of  the  papers 
*Oo  ship,  of  her  being  subject  to  any  mortgage  or 
^<nbrance,  and  that  he  had  no  notice  whatever 
'"'^of;  that  the  ship  had  been  registered  and 
^led  at  Boston  and  Charleston  in  the  sole  name 
**enry  D.  Gardiner ;  that  the  ship  was  sold  and 
^**f  erred  to  him  by  a  clean  bill  of  sale,  under  a 
J^*"  of  attorney  from  Charles  F.  Gardiner  to  the 
^  H.  I>.  Gardiner,  and  submitted  that  he  had 
*X>lete  title  to  the  ship;  that  on  the  29th  Aug. 
1^  lie  had  registered  her  as  a  British  ship  in  the 
""  ^i  London,  under  the  name  of  Forest  Rights,  con- 
^^''g  that  she  was  now  a  British  ship,  and  sub- 
'^P  British  law ;  that  by  the  law  of  America  the 
*|J*^  of  purchasers  and  other  persons  interested 
5»^tnerican  ships  were  not  affected  by  anything 

appears  on  the  rei^stry. 
r^T^nsiderable  body  of  evidence  was  entered  into, 
J*    and    documentary,    and     particularly    the 
^2?^  ^^  eminent  American  lawyers  taken  upon 
r^^^cjt  of  the  law  of  America  as  regarded  charges 

^Hipping. 
^  effect  of  th'iB  evidence  and  the  Ai^guments  of 


counsel  are  fully  set  forth  and    alluded   in   the 
v.  C.'s  judgment. 

Eok,  Q.C.,  Sir  77.  Cairns,  Q.C.,  E,  K.  Karslake, 
and  Kekewich,  for  the  pits. 

Lush,  Q.C  (common  law  bar),  Giffard,  Q.C.,  Dick- 
inson,  and  Druce  for  the  def ts. 

Eoh  in  reply. 

June.  14. — ^The  Vicb-Chancellor  took  time  to 
consider  his  judgment,  and  on  this  day  said : — In 
these  two  causes  the  bills  are  respectively  filed  by 
two  mortgagees  of  an  American  vessel  called  the 
Edward  Everett,  each  of  them  being  duly  registered  ; 
Mr.  Hooper,  as  the  first  mortgagee,  for  a  con- 
siderable sum,  and  Mr.  McLellan  for  a  smaller 
amount ;  the  owners  of  the  ship  being  Charles 
and  Henry  Gardiner,  the  ship  itself  being  registered 
in  America  in  the  name  of  Charles  Gardiner,  on 
behalf  of  himself  and  his  copartner.  The  question 
that  arises  in  this  case  is  this :  how  far  Mr.  Gumm, 
who  appears  to  have  purchased  this  ship  from 
Henry  Gardiner,  under  a  power  of  attorney,  with 
which  Mr.  Henry  Gardiner  was  furnished,  can  now 
hc^d  the  ship  discharged  of  either  or  both  those 
respective  mortgages.  There  are  some  points  in 
the  case  which  I  may  clear  away  at  once,  the  real 
difilculty  arising  upon  the  facts,  as  given  in  evi- 
dence, which  has  occasioned  most  anxious  consider- 
ation on  the  part  of  the  court  The  law  of  the  case 
has  not  been  much  disputed  on  the  part  of  the 
pit.  Hooper.  Begard  being  had  to  the  American 
law  with  reference  to  vessels  of  this  description,  it 
was  impossible  for  Mr.  Gumm  to  say  that  Mr. 
Hooper  is  not,  to  the  extent  of  his  mortgage,  the 
owner  of  the  vessel,  or  that  Mr.  McLellan  is  not  to 
the  extent  (^  his  mortgage  the  owner  of  the  vessel, 
if  there  were  no  other  circumstances  which 
entitled  Mr.  Gumm  to  say,  as  against  Hooper  and 
McLellan,  that  the  right  which  they  so  had  they 
had  deprived  themselves  of  by  their  conduct.. 
That  clears  the  case  at  once  of  a  point  which  ha» 
from  time  to  time  occasioned  considerable  discus- 
sion; but  it  is  now  so  far  recognised,  that  that 
which  is  property  in  a  ship,  or  any  other  descrip- 
tion of  property  that  is  to  be  dealt  with  according 
to  foreign  law — that  which  is  property  in  a  ship,, 
and  that  which  furnishes  the  title  to  the  ship  in 
America,  will  furnish  the  title  to  the  ship  in  this 
country.  Mr.  Hooper  will,  therefore,  be  entitled  to* 
sue  at  law  in  trover  for  this  vessel,  and  become  the 
master  of  it ;  at  all  events,  to  the  extent  of  his  mort- 
gage and  would  have  the  power  of  dealing  with  this 
vessel.  In  the  course  of  the  argument  for  the  deft, 
this  question  was  raised,  that  Mr.  Gumm  was  a  pur- 
chaser without  notice,  and  that  although  it  must  be  ad- 
mitted that  his  right  was  only  an  equitable  right,  still 
his  right  was  to  be  protected  in  this  court.  I  apprehend 
with  reference  to  the  question  of  mortgage,  that  is 
disposed  of  by  the  case  of  Collier  v.  Findi,  where  the 
question  was  a  good  deal  considered,  how  far  the 
right  of  a  purchaser  without  notice,  having  only  an 
equitable  title,  could  be  set  up  in  the  case  of  a  per- 
son having  a  complete  legal  title,  and  who  therefore 
had  it  in  his  power  to  make  himself  owner  of  the 
property,  is  only  at  law  owner  in  the  sense  that  he 
can  only  have  the  ship  or  the  value  of  it  in  trover  ^ 
how  far  he  can  come  into  equity  to  prevail  against 
another  having  an  equal  equity  when  he  comes- 
merely  to  have  the  accounts  taken  and  adjusted, 
and  instead  of  bringing  his  action  of  trover  for  the 
entire  ship,  merely  to  have  the  accounts  settled. 
That  was  the  view  which  the  M.  R.  took  in  Collier 
V.  Finch,  which  was  confirmed  by  Lord  Cranworth 
in  the  H.  of  L.,  as  reported  in  5  H.  of  L.  Cas.  It 
appears  to  me  tY\a,t  "^mX  q1  \Jftfe  ^»a»  S&  wsx  ^\  \scf 
consideTalVon,  &M  lY\sA»\t  -vwoaAXjfe  >ax«wi«»«r3  Vsc 
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mc  in  this  respect  to  consider  whether  Mr.  Gamm 
had,  or   had  not,  notice  of  these  several  charges. 
I  come  now  to  what  is  really  the  substance  of  the 
case.     The  ship  haa  been  sold  under  a  power  of 
attorney  vested    in    Henry  Gardiner    by  Charles 
Gardiner,  as  his  copartner,  in  whose  name  the  ship 
was  registered  in  America,  and  under  that  power  of 
attorney,  the  ship  having  been  sold,  of  course  it 
would  not  be  in  the  power  of  the  mortgagor  to  main- 
tain a  title,  unless  his  mortgagees  have  in  some  way 
or  other  adopted  the  agency  of  Henry  Gardiner.    I 
think  the  case  cannot  be  put  as  high  as  the  pit. 
sought  to  put  it  in  his  argument.    He  contended 
that,  whether  Hooper  and  McLellan  had  or  had  not 
notice  of  the  power  of  attorney  with  which  Henry 
Gardiner  was  furnished ;  whether  they  have  or  have 
nut  concurred  in  his  being  sent  to  this  country 
armed  with  that  power,  still  it  would  be  the  duty  of 
those  who  purchased  the    ship   to   ascertain    by 
n.>ference  to  American  law  that  the  title  was  clear, 
or  at  all  events  to  make  themselves  owners  of  the 
mortgage   by  taking  proceedings  that  the  money 
should  be  so  placed  as  not  to  be  in  the  control  of 
Mr.  Henry  Gardiner,  but  to  be  placed  in  medio  for 
the    purpose    of    answering    the    mortgage-debts, 
inasmuch    as  it  is  said  they  could  not  acquire, 
were  they    in    America,    a  complete  title  to  the 
ship  without  displacing   the   mortgage,   and  with- 
out   clearing    that    off    the   register,    and   that 
could    not   be    cleared    without    the    concurrence 
of     the    two    mortgagees.     But    it    appears    to 
me  that  upon  the  whole  of  the  transaction,  as  the 
pit.  Hooper  was  aware  of  the  power  being  conferred 
on  Mr.  Henry  Gardiner, and  had  allowed  him  to  come 
to  this  country  armed  with  the  power  for  the  pur- 
poses of  the  sale,  regard  being  hml  to  the  whole  of 
the  conduct  of  Mr.  Hooper  in  the  case  of  sales  of 
ships  which  were  built  by  the  Gardiners,  it  would 
be  impossible  for  him  to  say  that  he  had  not  autho- 
rised Gardiner  to  deal  with  it,  and  so  dealing  with 
it,  receive  the  money.    It  becomes  therefore  neces- 
sary to  ascertain  how  far  he  was  or  was  not  aware 
of  Henry  Gardiner  having  been  armed  with  this 
authority.    The  reason  I  should  have  held  him  to 
have  been  bound,  if  he  were  proved  to  have  known 
that  Henry  Ganliner  was  so  armed,  is  this :  he  had 
on  previous  occasions  undoubtedly — ^he  does  not  dis- 
pute it — authorised  Henry  Gardiner  to  sell,  and  to 
give  what  is  called  "  a  clean "  bill  of  saJe,  and  he 
had  done  it  in  a  very  marked  manner.    There  had 
been  a  ship  called  the  Leaping  IVater^  built  for  the 
purposes  of  sale  by  the  Gardiners,  in  the  same  way 
as   the  Edivard  Everttty  and    with  regard  to  that 
ship,    Mr.     Hooper    thought    it    right    to    take 
the  precaution  of  indorsing  on  the  certificate  of 
register  the  certificate  of  his  mortgage,  a  precaution 
not  otherwise  necessary,  acconling    to  American 
law,  but  one  which  would  of  course  facilitate  his 
object  of  having  complete  security,  and  preventing 
any  misdealings  with  the  ship  at  any  further  epoch. 
That  had  been  found  inconvenient  with  reference 
to  the  sale,  and  he  seems  undoubtedly  to  have  been 
engaged  with  the  Gardiners  in  the  ship,  advancing 
them  money  for  the  purpose,  and  looking  to  the  sale 
of  the  ship  as  the  mode  of  securing  his  money ;  and 
he  had  on  a  second  occasion  been  remonstrated  with 
by  Mr.  Henry  Gardiner  in  consequence  of  the  diffi- 
culties   he    had  with  the    mortgage    not    having 
been  entered  upon  the  ship ;  he  had  agreed  to  let 
hi  in  have  two  ships  which  were  to  be  sold  in  con- 
nection with  Mr.  Henry  Gardiner,  treating  Mr.  II. 
Gardiner  as  authorised  to  sell  the  ship,  and  as  his 
agent  throughout.    In  this  particular  case  I  have 
an  exact  analogy  as  regards  the  power  first  vested 
in  Mr.  McLellan.    Hooper  sends  out  McLellan  with 
a  power  not  executed  by  Mr.  Gardiner,  but  executed 

bj'  the  mortgagor,  and  furnished  with  the  dec\ara-  \  T\ve  aXvvv  *\*  wvitccV'j  VqwIi^  now,  and  I  expect  will  be 
tjun  by  which  McLellan  authorised  the  OardVuera  \  tvi-A^y  \vii    %siM  \\vi>jlx  Tcwxat^vj.    \  VvfiL  be  much 


to  dispose  of  the  ship,  and  instmcted  them  to 
dispose  of  the  money  in  favour  of  the  mortgagee. 
He  sends  him  out  with  the  power  executed  iolelx 
by  the  mortgagees,  and  Mr.  Hooper  admits,  as  ftras 
McLellan  is  concerned,  that  he  intends  licLeUan  to 
sell  absolutely  freed  and  discharged  from  his  mort- 
gage, and  intends  McLellan  to  receiTe  the  monqr. 
I  think,  therefore,  it  having  been  proved  that  Henry 
Gardiner  had  with  the  knowledge  of  Hooper  been 
furnished  with  this  jpowcr,  the  case  would  have 
been  one  in  which  Mr.  Gumm't  right  must  have 
prevailed    against   the   mortgagee.      Now,  unfor- 
tunately, this  part  of  the  case  is  iuTolTed  hi  coii^ 
siderable  contradiction  of  evidence.    On  the  whok^ 
upon  that  part  of  the  case,  I  do  not  think  that  Mr. 
Gumm  was  fixed  with  positive  notice  of  Hooper's 
mortgage.    This  notice  is  not  of  importaDce  with 
reference  to  the   claim   of  the  purchase  without 
notice,  but  it  is  important  to  show  whether  3lr. 
Gumm  had  or  not  such  direct  notice  as  would 
entitle  Mr.  Hooper  to  say,  "  Whatever  authority  I 
may  be  supposed  to  have  given  to  Mr.  Oumm,  you 
must  have  known  he  had   no  authority  for  this 
purpose,  because  he  knows  of  my  mortgage."    That 
I  think  cannot  be  said.    How  would  it  stand  assum- 
ing that  Mr.   Hooper  had  no  knowledge  of  Mr. 
Gardiner's   authority?    It   would  stand   thus:  in 
the  year  preceding  the  sale  McLellan  is  furaished 
with  authority  as  attorney  to  sell,  which  is  signed 
by  the  mortgagor.    At  the  same  time  Chaiies  Gar- 
diner, on  behalf  of  himself  and  his  partner,  signs  an 
authority   to  McLellan  to  pay  60006  to  Messrs. 
Barings  to  the  account  of  Mr.  Hooper,  the  present 
pit. ;  therefore,  Hooper  had  this  security — he  had 
a  man  in  whom  he   had    confidence,    McLellan. 
McLellan  had  a  mortgage  of  his  own,  which  mi^t 
give  him  additional  confidence  in  the  matter  that 
McLellan  would  do  what  was  right ;  then  McLelUn, 
although  furnished  with  a  power  bv  the  mortgagor 
alone,  went  out  with  the  sanction  oi  the  mortgagee 
Hooper,  but  coupled  with  this,  that  the  mortgagors 
had  parted  with  all  authority  over  the  money  to  tbit 
extent,  that  McLelhin  would  receive  it  and  not  thej, 
and  that  McLellan  was  positively  instructed  to  ptj 
oflf  the  plt.'s  mortgage.    That  would  give  secmitjr 
for  Hooper,  provided  McLellan  acted  honestly,  ml 
he  had  a  right  to  trust  McLellan  obeying  thoie 
instructions  which  were  so  sent  out.    Then  whit 
took  place   afterwards   is    this : — I  pass  over  the 
attempts  to  sell  in  the  year  1860,  which   faikd. 
Then  McLellan  comes  back  to  America  in  1661, 
Henry   Gardiner    being    absent.      The   reason  of 
McClellan  being  trusted,  as  in  a  great  meafiue 
he  says  he  was,  was  because  of  Gardiner's  ^'^'^^^ 
Henry   Gardiner    might   have   been    trusted  had 
he  been  on  the  spot ;  he  was  absent  in  Australia* 
McLellan    therefore    came    over    and    remained 
in    England.     After    Henry    Gardiner    had   a^ 
rived    in   England,    and    he    being    then   super- 
seded in  1800,  there  is  no  attempt   to  supersede 
McLellan,  no   attempt  to  revoke   those   iastnl^ 
tions    which    McLellan   had,    and  he   alone,  but 
only  when  the  matter  came  to  be  dealt  with  afte^ 
wards,  it  was  thought  right  to  send  him  on  to  Eng- 
land furnished  with  the  same   powers  as  he  bad 
before  without  their  being  revoked.    He  sails  aboot 
the  middle  of  Jan.  18G1,  and  then  this  remark^ 
correspondence  takes  place,  just  before  the  starting 
of  McLsUan.  He  seems  to  have  had  some  misgivings 
as  to  his  own  security,  and  whatever  confidence 
Hooper  had  in  the  Gardiners,  McLellan  does  not 
seem  to  have  participated  to  the  same  extent.    He 
writes    thus    to  New  York  to  Hooper: — "I  hate 
learned  since  being  here  that  the  ship  could  only 
be    sold    by    accepting,    say    50,000  dols.     It  !• 
now  decided  that  I  take  her  to  London  as  b^ora 
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obliged  to  you."  This  part  of  the  letter  shows  « 
litUe  distrust.  **  I  will  be  much  obliged  to  you  if 
you  will  see  that  idl  my  papers  are  as  they  should 
be^  including  insurance,  ftc.,  and  interest  on  the  note 
which  is  with  you  inclosed  in  mortgage."  This  is 
remarkable,  that  that  letter  did  not  authorise 
McLellan.  He  seems  to  have  been  a  man  of  simple 
miiid.  A  good  sailor,  I  dare  say,  but  not  so  much 
«  man  of  business,  because  he  seems  puzzled  with 
this  obserration,  and  says,  **  You  hare  a  letter  adyis- 
ing  you  to  pay  the  money  to  Baring's.  I  have  no 
letter  authorising  me  to  take  so  much  of  the  pro- 
ceeds as  you  have,  and  my  power  of  attorney  most 
likely  will  be  roid  this  time  ....  I  shall  be 
pleased  to  hear  from  yon  b^ore  leaving  here."  That 
letter  is  answered  by  Mr.  Hooper  from  Boston, 
thus,  in  a  letter  of  the  9th  Jan.  1861:  ''Dear  Sir,— 
I  have  just  received  your  favour  of  the  7th  inst., 
and  am  pleased  to  receive  it.  I  shall  keep  its  con- 
tents, anil  your  having  written  me  entirely  private. 
If  the  ship  is  sold  in  England,  you  will  execute  the 
•ale,  as  you  have  the  power  of  attorney  to  sell,  but 
when  you  do  so  you  must  receive  8000^,  and  the 
same  must  be  placed,  or  rather  6000^  of  the  amount, 
to  my  credit,  and  I  will  write  to  you  at  London, 
whether  to  place  it  at  Messrs.  Qeo.  Peabody  and  Co., 
or  Messrs.  Baring  Brothers  and  Co.  Your  2000/. 
jron  can  also  have  placed  to  my  credit,  if  you  wish, 
and  I  will  draw  for  it,  and  hold  the  proceeds  subject 
to  your  order,  but  do  as  vou  please  entirely.  I 
sincerely  hope  the  ship  will  be  sold  in  London." 
Now,  of  course,  a  man  cannot  make  evidence 
for  himself.  This  is  in  one  sense  not  evidence 
for  the  pit,  but  as  part  of  the  resgestct.  I  think  it 
may  fairly  be  taken  into  consideration,  and  that  I 
may  fairly  read  this  as  showing  the  views  of  the 
parties  at  the  time  of  the  transaction  taking  plac^ 
before  Henry  Oardiner  had  the  power  of  attorney. 
It  appears  clearly  that  McLellan  had  some  little 
misgivings  about  the  mortgages;  that  he  was 
anxious  about  his  2000il,  as  he  has  no  authority  for 
dealing  with  that  monev  as  he  supposes,  and  Mr. 
Hooper,  who  was  a  man  of  business,  and  does  not  seem 
to  care  about  it,  says : ''  They  cannot  get  on  with- 
out you ;  you  are  the  man  to  sell ;  you  must  take  all 
the  money ;  and  when  you  take  the  6000/.,  take  it 
it  as  I  direct  you,  pay  it  all  to  Barings,  and  then 
your  own  2000/.  you  may  either  pay  to  my  account 
or  pay  it  to  your  own ;  look  after  yourself."  That 
of  course  was  a  very  natural  and  reasonable  mode 
of  dealing  with  it.  There  is  another  letter  of  the 
II th  Jan.  which  comes  in  answer  to  that  just 
read,  in  which  McLellan  says :  "  Dear  Sir, — ^Your 
favour  of  the  9th  is  received.  You  say  that  I  have 
a  power  of  attorney  to  sell,  &c.,  which  is  true :  but 
I  have  been  under  the  impression  that  Capt.  H.  D. 
Gardiner,  who  goes  out  to  England,  might  have  pos- 
sibly a  like  power  of  later  date  than  mine.  Address 
to  the  care  of  Charles  Qumm,  Change-alley,  Lon- 
don. I  hope,  as  you  do,  that  the  ship  will  be  sold 
this  time  in  London,  and  I  think  she  will,  as  Capt. 
Gardiner  says  we  will  sell  her  sure  this  time.  The 
register  has  not  been  changed  at  all  since  first  made 
in  Boston."  In  this  state  of  things  there  is  this 
strongly  pressed  upon  me,  as  evidence  of  the  plt.'s 
having  knowledge  of  the  subsequent  power  of 
attorney  given  to  Henry  Gardiner  revoking  the 
power  to  McLellan.  [The  V.  C.  here  went  into  a 
comparison  of  the  personal  evidence  given  by 
■everral  of  the  witnesses,  and  the  amount  of  inte- 
rest which  they  had  in  the  result  of  the  suit,  and 
eootinued :]  Let  us  look,  however,  to  the  documents, 
for  they  are  safer  thinsrs  to  trust  to  than  anything 
•lae.  The  letter  of  BlcLellan*s  of  the  1 1th  Jan.  was 
not  answered  by  Hooper  till  the  12th  Feb.  It  is 
written  in  Boston  and  sent  to  McLellan  in  London : 
**  Dear  Sir,— Your  favour  of  the  11th  Jan.  was  duly 
weoared,  and  I  bsre  aotbiag  to  add  to  what  I  wrote 


you  on  the  9th  ult.,  to  which  please  refer.  ...  If 
the  ship  is  sold  in  London,  you  will  have  6000A  to 
plaoe  to  my  credit  with  Messrs.  Geo.  Peabody  and 
Co.,  or  Messrs.  Baring  Brothers  and  Co.,  as  may  be 
preferred  by  Capt.  Gardiner."  I  pause  here  for 
a  moment,  because  it  is  pressed  upon  me  by 
the  deft.,  that  the  words  **as  may  be  preferred 
by  Capt.  Gardiner  "  indicated  a  notion  that  Capt. 
Gardiner  was  the  person  to  deal  with  it  and  to  sdl. 
On  the  contrary,  it  appears  to  me  to  be  exactly 
consonant  with  what  actually  takes  place.  Mr. 
McLellan  had  the  power  of  sale,  and  Mr.  McLellan 
was  to  pay,  by  order  of  Mr.  Gardiner,  to  Barings, 
the  6000l  Mr.  Hooper  seems  to  prefer  Messrs. 
Peabody,  and  therefore  writes  as  he  did.  The 
Gardiners  had  a  right  to  say  it  must  go  to 
Barings,  and  their  instructions  are  to  pay  it  to  the 
account  of  Mr.  Hooper,  at  Barings.  It  is  per- 
fectly consistent  with  the  general  power  and  in- 
structions that  Mr.  Hooper  should  write  this  letter 
on  the  12th  Feb.  and  say,  "Pay  the  6000/1  either  to 
Peabody  or  Barings,  as  Capt.  Gardiner  may  prefer." 
pThe  y.  C,  having  gone  through  other  parts  of  the 
documentary  evidence,  said :]  I  think  therefore  that, 
regard  being  had  to  all  the  documents,  it  is  impos- 
sible to  think  that  Mr.  Hooper  was  aware  for  one 
moment  that  the  authority  had  been  revoked,  and 
that  Mr.  Henry  Gardiner  had  been  substituted, 
and  if  so  the  claim  must  prevail,  subject  to 
one  single  word  upon  the  deft.  Mr.  Gumm's 
position,  in  which  be  says,  **If  you  had  only 
written  me  in  time  when  you  did  know  that  some- 
thing was  going  on  wrong,  I  should  have  ceased  to 
make  advances,  and  should  have  ceased  to  have  put 
myself  in  the  position  I  am  now  placed  in ;"  but 
upon  the  whole  I  think,  as  regards  Mr.  Hooper's  case, 
he  is  entitled  to  the  relief  which  he  asked."  As 
regards  Mr.  McLellan,  his  case  rests  upon  different 
grounds ;  but  after  a  full  consideration  of  the  whole 
of  the  evidence  in  his  case  [whidi  the  V.  C.  referred 
to  at  length j,  I  am  compelled  with  great  reluctance 
to  dismiss  his  bill  without  costs.  As  to  Mr.  Hooper's 
bill,  the  decree  will  be,  a  declaration  that  (according 
to  the  first  part  of  the  prayer  of  his  bill)  he  is  entitled 
to  a  charge  on  the  ship  Edward  Everttty  as  against 
the  defts.  for  the  pnndpal  money  and  interest 
secured  by  the  deed  of  the  9th  May  1860 ;  and  take 
an  account  of  what  is  due  for  principal  and  interest 
on  such  charge;  and  then,  in  default  of  payment 
within  a  monti^  from  the  date  of  the  cluef  clerk's 
certificate,  a  sale  of  the  ship ;  and  in  the  meantime 
the  deft.  Gumm,  his  servants  and  agents,  to  be 
restrained  from  dealing  with  the  said  ship,  or  from 
transferring  or  mortgaging  her.  The  mortgagee's 
costs  to  be  added  to  the  amount  of  the  security. 
There  will  be  separate  decrees  in  the  two  causes. 

Decreet  accordingly. 

Solicitors,  Fresl^fields  and  Newman;  Cotter iU  and  Sons" 


ADMTRATiTY    OOXJBT. 

Beported  by  Bobest  ▲.  PaxrcHAao,  D.C.L ,  Barrlster-«t-Law. 

May  18,  23,  and  80,  and  Jwm  20,  1865. 

(Before  the  Right  Hon.  Dr.  Lushihgton.) 

Thb  Victor. 

Possession — Repairs — Sale, 

The  necessity  which  gives  the  master  an  implied  authority 
to  sell  his  vessel  abroad  must  be  created  Inf,  and  depend 
upon,  the  particular  circumstances  of  each  case 

The  vessel  was  at  the  Cape  of  Good  Hope,  and  in  need 
of  extensive  repairs.    The  master  had  no  credit,  and 
the  ship*s  agents  there  had  a  claim  of  300^  cvjatiut 
her^  and  threatened  cunresi,    TWt  iM]A\«r  uma  ut\«^«.  \» 
I      repair  tKe  skip,  ewn  t«np^>rarV\\|^ » <u  Vi  Vvw^  Vw  xa 
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Enghnd^  and  the  necessary  delay  of  three  tnontha 
to  enable  the  master  to  communicate  with  the  oumer  in 
England  would  have  been  prejudicial  to  the  vetseL 
The  master  therefore  sold  her  at  the  Cape : 

Held,  that,  vnder  the  circumstances,  an  adequate  necessity 
existed  for  the  sale,  and  that  therefore  the  transfer 
was  vahd. 

In  1862  the  schooner  Victor,  belonging  to  her 
master,  Janris,  was  lying  in  Table  Bay  in  need  of 
repairs,  and  the  master,  having  no  means  of  repair- 
ing her,  left  her  there  and  came  to  England,  where 
he  sold  the  vessel  for  150/.  to  his  brother,  the  pit. 
William  Jarvis,  a  wine-merchant  in  the  Minones, 
who  immediately  caused  himself  to  bo  registered  as 
sole  owner,  appointed  his  brother  as  master,  and 
sent  him  back  to  the  Capo  with  instructions  to  em- 
ploy the  vessel  in  the  coasting  trade  there.  On 
arriyal  at  the  Cape  the  master  sold  the  vessel  for 
135/.,  at  public  auction,  to  the  deft.  Capt.  llawks- 
ley,  who  brought  her  to  this  country,  and  the  present 
«uii  was  then  instituted  by  the  pit.  William  Jarvis, 
to  obtain  possession  of  the  vessel  notwithstanding 
the  sale  at  the  Cape. 

Deane,  Q.  C.  and  F.  Lushington  for  pit. 

Drettf  Q.  C.  and  A.  Cohen  for  deft. 

Dr.  Lushington. — In  this  case  Mr.  W.  Jarvis,  of 
the  Minories,  seeks  to  recover  possession  of  the 
vessel  Victor  from  Mr.  Uawksley,  of  Peckham,  who 
was  actually  in  possession  of  the  vessel  when  she 
was  arrested  by  process  from  the  court.  Mr.  W. 
Jarvis  claims  to  be  owner  by  a  purchase  from  his 
brother,  Thomas  R.  Jarvis,  whom  I  shall  hereafter 
call  Capt.  Jarvis,  and  that  purchase  took  place  on 
the  5th  Feb.  1803  for  150/.,  whilst  the  vessel  was  at 
the  Cape.  Mr.  Jarvis  alleges  that  he  sent  his 
brother  (Capt.  Jarvis)  to  the  Cape  to  take  possession 
and  navigate  her  as  master  according  to  his  direc- 
tions, and  that  Capt.  Jarvis,  without  necessity,  sold 
the  vessel  to  the  deft  Of  course  this  last  state- 
ment, that  the  ship  was  sold  without  necessity,  is 
denied  by  the  deft.,  but  he  also  raises  what  I  may 
call  a  preliminary  defence  in  the  following  terms : 
'*  The  purchase  of  the  schooner  Victor,  alleged  to 
have  been  made  by  the  pit.,  was  not  such  an  absolute 
and  bond  fide  purchase  by  the  pit.  as  to  give  him  a 
good  title  to  the  schooner  as  against  the  deft."  It 
is  clear,  then,  that  there  are  two  questions :  first, 
the  title  of  the  pit.  to  maintain  the  action  ;  second, 
the  validity  of  the  sale  to  the  deft,  at  the  Cape  of 
Good  Hope.  I  must  consider  the  right  of  the  pit. 
to  sue  as  the  first  question  to  be  disposed  of,  for  if 
I  decide  it  against  the  pit.,  there  is  an  end  of  the 
case.  There  is,  I  think,  some  obscurity  as  to  the 
terms  in  which  the  deft,  states  the  defect  of  the 
plt.*s  title.  I  perfectly  understand  that  the  title  of 
the  pit.  may  be  denied  altogether;  but  I  do  not  under- 
stand how  this  can  be ;  if  I  dare  use  the  expression, 
a  mitigated  title,  not  absolute,  not  bond  fide,  not 
altogether  bad,  but  only  bad  as  relates  to  the  present 
deft.  I  consider  that  I  have  no  means  of  deciding 
this  point,  but  by  proceeding  straightforward  to  the 
question — Did  Mr.  W.  Jarvis  really  and  bond  fide 
purchase  this  vessel,  or  is  the  alleged  sale  from  his 
brother  to  him  an  empty  form,  or  only  a  security  for 
the  debt  Capt.  Jarvis  owed  to  W.  Jarvis,  or  was 
it  collusive  ?  Capt.  Jarvis  is  dead ;  we  must  not 
look,  then,  for  other  testimony.  What  was  the 
probability  of  the  case,  looking  to  aU  the  facts,  the 
undisputed  facts?  I  am  of  opinion  that  it  was 
probable  that  Capt.  Jarvis  should  wish  to  sell  the 
vessel.  The  vessel  had  lain  at  the  Cape  from  Oct. 
18G2,  unemployed,  in  a  state  of  great  disrepair,  pro- 
ducing  no  return,  but  entailing  great  expense.  8he 
was  lying  in  Table  Bay,  without  any  protection,  U 
not  in  danger,  respecting  which  there  is  a  conMct  ot 


\ 


evidence,   and  a  certain  degree   of   deteriontioo 
must  have  taken  place.    The  owner  (Capt  Jarrii) 
was  considerably  in  debt  to  Searigfat  and  Co.,  mer- 
chants, at  the  Cape.    Whether  or  no  thae  was  t 
lien  on  the  vessel  is  another  consideration.   Cipt 
Jarvis,  it  is  clear  from  the  evidence,  had  no  means 
to  repair  her,  no  credit  with  Searight  and  Co.,  who 
were  nis  agents.    I  have  no  evidence  why  bedid  not 
proceed  to  sell  at  the  Cape,  and  to  liquidate  Sea- 
right's  demand,  and  I  must  not  act  upon  coujecture. 
I  have  also  no  direct  evidence  why  he  came  from 
the  Ci^)e  to  England ;  but  I  think  that  all  the  cor- 
respondence, and  all  the  res  gesia,  show  that  he 
was  in  difficulty  and  embarraMment.    It  teems  to 
me,  then,  quite    consistent  with  probability  that 
Capt  Jarvis  should    be  willing  to  eell  the  ship, 
nor  do  I  see  any  improbability  in  the  plL  Mr.  W. 
Jarvis  being  the  purchaser.    Who^  except  a  brother, 
would  purchase  a  ship  in  the  condition  this  wan, 
which  had  been  lying  at  Table  Bay  from  Oct.  1863? 
Capt.  Jarvis  was  in  embairaasment — ^indeed,  with- 
out such  a  sale  his  prospects  were  abaolntely  despe- 
rate; and,  moreover,  his  emharnumnent,   as  his 
brother    believed,    had    been    brought  about  by 
his  own  extravagaince  and  improvidence.  Then,  were 
the  terms  of  the  purchase  so  extortionate  as  would 
justify  the  court  in  holding  the  sale  void  on  that 
account?    It  might  be  difi£nilt  to  say  what  was 
the  value  of  a  ship  in  this  predicament.    Hie  price 
was  150L    Five  months  later  she  sold  at  aoctioD 
for  135/1    This  fact  alone,  I  think,  would  rebut  any 
supposition  that  the  price  was  so  much  below  the 
value  as  to  savour    of  extortion.     Moreover,  it 
must  have  been  rather  a  bold  experiment  to  par- 
chase  a   ship  known  to  be  out  of  repair,  lyinf: 
exposed  at  Table  Bay.    In  truth,  if  by  the  law  of 
the  Cape  Messrs.  Searight  could  have  arrested  and 
sold  her  for  their  debt,  the  ship  was  of  no  value  st 
all.    I   certainly  cannot  hold  that  this   transfer 
from  Capt.  Jarvis  to  his   brother  was   void  oa 
account  of  the  small  amount  oi  the  price.    Then, 
as  to  the  payment  of  the  consideration.    It  is  said 
that  no  money  was  paid  down,  wliich  I  beliere  to 
be  the  truth.    The  consideration  on  bdialf  of  the 
pit.  is  alleged  to  have  been,  first,  a  certain  quantity 
of  ale  sent  to  the  Cope,  the  proceeds  of  whSch  were 
to  become  the  property  of  Ci^  Jarvia,  the  value 
being  estimated  at  85/.  2s,  6dL ;  secondly,  the  can- 
celling of  a  debt  of  50/.  due   to    W.  Jarvis  for 
moneys  advanced  to  Capt.  Jarvis  and   his  wife; 
and  thirdly,  a  sum  of  15L  paid  for  Capt  Jarris's 
passage  to  the  Cape.    These  sums  make  up  alto- 
gether about  1 50L    Upon  the  whole,  I  am  of  og^ioa 
that  this  was  a  sale  by  necessity,  and  that  ndther 
by  law  nor  by  justice  am  I  bound  to  dqMrive  die 
deft,  of  the  property  of  which  he  was  the  bona  ^ 
purchaser.    My  decree  must  be  in  favour  of  the 
deft.,  and  necessarily  with  costs. 

Saturday,  July  29,  I860. 

(Before  Dr.  Lushington  and  Tanrirr  Mabtbis.) 

H.  M.  S.  Supply. 

Damage — Sailing    regulations — ffer  Att^est/s  vestdt. 

Though  Uer  Majesty's  vessels  are  exempt  from  com- 
pliance  with  the  new  sailing  regulations  (issned  m 
pursuance  of  the  Merchant  Shipping  A^  Amest- 
mentAct  \SQ2),yet,  by  order  of  the  Board  of  Admiralty, 
instructions  precisely  in  accordance  with  suck  reoidf 
tions  are  issued  to  persons  in  charge  of  Her  MtJ^estg* 
vessels. 

This  suit  on  behalf  of  the  master,  owners  and  crev 
of  the  late  schooner  Bruckenhobne,  of  the  port  of  Goote^ 
and  on  behalf  of  Messrs.  Peto,  Brassey  and  Betti, 
tYie  owrket%  ol  \i<&x  ^sax^^-wta  instituted  in  renectof 
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and  Her  Majesty*!  ship  Siqiplf,  aboat  2  o'clock  a,D). 
of  tbe  2Ul  Afrit  last,  both  Teueli  bwig  in  the 
English  Cbaonel  oS  the  Isle  of  Wight  The  cue 
on  betaalf  ol  the  Khoooer  was,  that  she  wtu  dote- 
Iwnled  oa  the  port  tack  (heading  E.S.E.  with  the 
irind  from  the  N.K),  aitd  all  three  lights  of  the 
teameT  were  obserred  aboat  three  miles  oS,  a  littl  s 
on  the  port  bow.  Shortlj  afterwards  the  red  light 
vM  that  ont,  bnt  KWn  agaiq  became  Tiaible,  and 
^leo  ttie  iteamer  got  broad  on  the  (ohooner's  port 
bov,  the  ■teamer's  hdm  wat  raddeolj  itarboarded, 
uid  thereby  tha  Teawli  woe  broaght  IdIo  colliiiOD, 
the  Btem  M  the  steamer  striking  the  schooner  on 
tiie  port  bow  just  before  the  fore  rigging.  The 
■choiHier  sank  shoitlj  afterwards. 

On  behalf  of  the  deft,  it  was  contended  that  the 
•ctHxmer  was  flnt  seen  from  the  steamer  when 
distant  about  a  qnarter  of  a  mile,  and  from  oae- 
and  a  half  to  two  points  on  the  steamer's  starboard 
bow.  Ihe  schoonei  had  no  lights  visible.  The 
helm  of  the  steamer  was  put  hard  a-starboord,  the 
engines  were  stopped  and  reversed,  but  the  schooner 
snddenlj  opened  ker  mast*,  and  the  collision  took 

BrttI,  Q.  C.  and  Pritehard  ai^eared  for  the  pits. 


Dr.  LuBHiKOTOn,  addressing  the  Trinitj  Uasters, 
said : — Gentlemen,  there  are  two  questions  for  oar 
consideration  in  this  case:  first,  whether  the  steam- 
resscl  was  in  aaj  respect  to  blame ;  and  secondly, 
whether  the  schooner  to  an?  extent  contributed  to 
the  collision.  As  to  the  Brst  question  there  can,  I 
think,  be  littledonbt.  Notwithstanding  the  evidence 
for  the  defence,  It  is  cle*r  that  the  schooner  bad  her 
proper  Ughta  duly  fixed  and  burning ;  and  Uierefore^ 
if  due  vigilance  had  been  nsed  on  board  the  Queen's 
ship,  the  lights  would  have  been  seen.  Again  it 
appears  that  the  steamer,  thoi^h  manned  by  a  crew 
of  (If  ty-aii  men,  had  only  one  man  forward  on  the 
look-out,  and  he  was  on  the  bridge,  no  one  being 
stationed  on  tbe  forecaitle.  The  schooner  was,  I 
think,  seen  only  at  the  hut  moment,  when  tbe  orders 
that  were  given  to  put  the  helm  hard  a-itarboird 
and  stop  and  reverse  the  engines  were  too  late  to 
avert  the  collision.  As  to  the  second  question, 
whether  the  schooner  also  contributed  to  the 
accident,  it  becomes  important  to  consider  what 
were  the  roles  of  navigation  that  should  have  been 
observed  by  both  parties.  Though  it  is  quite  clear 
that  the  ordinary  sailing  rules  issued  in  pursuance 
of  the  Act  of  Parliament  are  by  the  terms  of  the 
Act  not  applicable  to  Her  Majesty's  vessels,  still  it 
is  the  duty  of  those  who  navigate  such  vessels  to 
lake  proper  luecaationi  for  avoiding  a  collision, 
and  where,  as  in  this  cose.  Her  Majesty's  vesael—a 
steamer — is  approaching  a  sailing  vessel  in  such  a 
manner  as  to  involve  risk  of  collision,  it  is  the  duty 
of  the  steam-vessel  to  keep  clear.  But  I  am  of 
opinion  that  the  schooner  was  stall  events  bound 
by  the  sailing  regulations,  and  accordingly  it  was 
her  duty  in  compliance  with  those  rules  to  keep  her 
course,  and  not  by  any  manaurre  on  her  part  to 
neutralise  the  operation  of  the  steamer.  Is  it  then 
the  fact  that  she  kept  her  course  ?  It  is  staled  by 
all  the  witnesses  for  the  pit.  that  she  did,  and  it  is 
not  denied  by  the  witnesses  for  the  defence,  but  it 
is  contended  that  from  the  mode  in  which  the 
collision  took  place  (the  blow  leading  forword),  and 
from  tbe  drcunutancei  sworn  to  b_v  the  pits.' 
witneue*  as  to  the  shifting  of  the  lights,  it  is 
impoaaible  but  that  the  schooner  must  have  ported. 
Are  then  these  facts,  which  are  odmit'^  by  the  pits.' 
witaeaaea,  such  as  necessarily  contradict  their 
dinct  teiUnxm^  to  the  coatiary,  and  does  the  diiec- 


The  CkiusT,  after  deliberation  with  the  Trinity 
Masters,  wot  of  opinion  that  the  Sgiply  was  sol^y 
to  blame  and  decreed  accordingly, 

llie  Qaeen't  Adaocate. — Perhaps  it  may  be  useful 
for  me  to  state  that,  though  those  in  charge  of  Her 
Majesty's  vessels  are  not  bound  by  the  ordinary 
sailing  regulations,  instructions  are  issued  to  them 
which    are    precisely  in    accordance   with    those 

The  CouBT. — It  appears  then  that,  when  a  soling 
vessel  is  approaching  a  steamer  within  risk  of 
collision,  those  on  board  the  sailing  vessel  may 
cipect,  though  for  different  reasons,  the  samccourse 
to  be  adopt^  by  the  steamer  whether  belonging  to 
Her  Majesty  or  otherwise. 


Thi  D.  Jbi, 
tf^gss  —  AceomtU  —  Matter  part  oamm iftrchant 

Slipping  Act  1854,  wet.  l^l—Admiralta  Court  Act 

1861—2*  Vkl.  c  10,  serf.  10. 
fn  a  tu.it  far  taaga  httv>ttit  an  owntr  and  the  ynatttr, 

mho  IS  d&a  a  part  owner,  the  eoart  am  take  no   cog- 

nitance  of  a  claim  by  l&e  matler  to  an  egiiil<Jtie  thme 


dhiso< 


r,  the  c 


equitable  claim  by  the  master  to  i  share  v 
vesseL  The  suit  was  originally  for  wages,  and  the 
owners  having  set  up  a  counter-claim,  die  accounts 
were  referred  in  the  usual  manner  to  the  registrar 
and  merchants,  and,  pending  this  reference,  the 
court  was,  on  the  13ui  inst.,  moved  on  behalf  of 
the  pit,  the  master,  for  leave  to  amend  hie  claim  in 
respect  of  an  equitable  share  and  interest  in  the 
vessel,  and  so  increase  the  amount  of  the  action. 
The  following  ore  the  sections  referred  to  in  the 


title. 

bave  ttM  Moie  rights  Usas,  uul  rsmsdJ 
■  ■  :hl>r  this  A    -      ■ 


_.n  srifllng  or  oateluidlDg  BJi^un- 

in  the  pudes  to  the  prcceedlna.  luid  to  direct 
-■--'— vwbkli  !■  found  lobe  due:  (Marehut 


y  blm  un  booj^  Ihft  ablp,  uid 

-.jftde  by  him  on  ecGount  of  tbo  sbEp,  pro- 

,  .__^  tlwmyK,  ttaBit  If  Id  ttiy  such  cmusa  the  plL  do  Dot  reoanr 
ortr  poundi.  he  (bull  not  be  enUtled  to  imy  coets,  cburgee.  or 
flipADBBH  Incurred  b;  bbn  thenlu  anku  Lhe  Judge  Hbul  c«^ 
tllTIhat  the  cause  wunfllone  lobe  tried  In  Ihe  uld  contt  i 
(AdmlMltjr  Coon  Aii  IBsl,  24  VW.  a.  WJ 

V.  Liahinyitm  for  the  pit 

Dtant,  Q.  C.  for  the  deft. 

Dr.  LnSHiKaTON. — This  was  originally  a  cause  of 
wages,  and  there  was  a  reference  to  the  registrar 
and  merchants  to  take  accounts.  A  motion  is  now 
made  to  the  court  by  the  pit.  for  leave  to  amend  his 
claim  by  adding  a  claim  in  reaMt  of  his  equitable 
share  and  interest  in  the  vessel  l>.  Jei,  and  further- 
more, to  increase  the  amount  i^  the  action  in  a 
decree  warrant,  and  arrest  the  vessel.  This  vessel 
was  originally  built  in  New  York,  in  the  year  18S8. 
She  waa  ownd  to  \i*ft  ^■(AiitA'A  (Rsctv-cvgs^a'ai 
Josiah  3ex,  wVio  Mv-A  ia  "Si?*  Xvrf*n'i«  TiaB:iBa»* 
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eighth  belonging  to  Manuel  Guide.    Guide  sailed  as 
master  with  this  vessel,  and  in  the  year  1861  it  was 
deemed  convenient  by  Josiah  Jex  that  this  vessel 
should  assume  a  British  character,  and  accordingly 
ho  conveyed  to  his  brother  John  Jex,  of  Honduras, 
his  seven-eighth  share,  and,  according  to  the  affi- 
davit of  Guide,  sworn  on  May  4,  Josiah  Jex  also 
conveyed  the  remaining  eighth  share  without  Guide 
having  received  any  consideration  therefrom.    Such 
is  the  statement  of  the  5th  paragraph.    The  vessel 
was  accordingly  registered  as  a  British  vessel,  and 
as  such  came  to  this  country  in  Nov.  1864.    Mr. 
Josiah  Jex  caused  the  master  to  be  deprived  of  his 
command.    The  master  then  institute<l  this  suit  for 
his  wages,  and  the  question  is  for  the  court   to 
decide  whether  it  can  permit  him  to  sue  for  the 
value  of  his    one-eighth  share    mentioned   in  his 
affidavit.    On  behalf  of  the  pit.  reference  is  made 
to  the  Idlst  section  of  the  Merchant  Shipping  Act. 
[His  Honour  then  read  the  section.]    Now  what  is 
the  meaning  of  the  words  **  to  settle  all  accounts 
then  arising  or  outstanding  and  unsettled  between 
the  parties  to  the  proceeding  ?  "  It  will  be  observed 
that  it  was  only  in  case  of  a  set-off  or  counter- 
claim that  this  power  was  conferred  upon  the  court. 
It  is  true  that  in    this    case    there   has    been    a 
counter-claim,  but  it  appears  to  me  that  the  inten- 
tion of  the  Legishiture  was    not  to  refer  to  this 
court  the.  decision  of  all  questions  which  might 
exist    between    the    parties    on    matters  entirely 
foreign  either  to  wages    or  disbursements.     The 
object  of  this  section  was  to  enable  the  court  to  do 
justice  where  the  owners  set  up  a  counter-claim 
with  reference  to  the  ship  or  her  disbursements. 
All  these  are  matters  properly  cognisable  by  the 
Court  of  Admiralty;  but  the  wide  exposition  set  up 
by  the  pit.  might  include  matters  wholly  foreign  to 
its  jurisdiction  and  to  the  decision  of  which  it  is 
unaccustomed.    I  am  of   opinion,  therefore,    that 
this  motion  cannot  be  supported  under   the  191st 
section  of  the  Merchant  Shipping  Act.    The  10th 
section  of  the  Admiralty  Court  Act  1861  (24  Vict, 
c.  10)  has  reference  only  to  disbursements,  under 
which  head  this  cannot  be  classed.    The    motion 
therefore  must  be  rejected,  but  without  costs. 


UNITED  STATES  DISTBIOT  COUBT  OF 
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Beported  bjB.  D.  Bexedict,  Proctor  and  Advocate  In  Admiralty. 

SOUTHERN  DISTRICT  OF  NEW  YORK. 

Zacuariah  R.  James  and  others  v.  The  Schooner 

Sarah  A.  Boice. 

Salvage — Embezzhnent —  Work  and  labour. 

Where  a  vessel,  having  been  captured  by  a  privateer  and 
plundered,  was  suffered  to  go  adrift  without  a  crew, 
and,  drijting  near  the  shore,  was  surrounded  by  the 
Ubellants  in  small  boats  and  plundered  of  everytltii\ff 
they  could,  till  she  grounded  on  a  bar  and  retnained 
there  for  some  days,  the  Ubellants  then  taking  posses- 
sion of  her,  and,  after  she  ccune  off  the  bar  and  had 
grounded  in  the  inlet,  her  owners  came,  and,  with  the 
Ubellants'  assistance,  got  her  off: 

Ileld,  that  the  Ubellants  could  not  maintain  an  action  of 
salvage  for  what  they  had  done  ; 

But,  as  the  owners  had  offered  to  pay  the  UM/ants  for 
what  they  had  done,  the  Court  allowed  them  to  recover 
in  this  action  a  quantum  meruit  for  work  and  labour, 
but  without  costs. 

This  was  an  action  for  salrage.    The  libel  alleged 
that,  on  Aug,  1 7,  J8C4,  the  libellant  James  discovered 


Beach,  on  the  south  shore  of  Loog  Itknd,  what- 
upon  he  boaxded  her.  and  found  her  to  be  the  Sank 
A,  Boice,  of  Great  Egg  Harbonr,  N.  J^  with  her 
hold  filled  with  water,  dismasted  and  abandoned  I7 
her  master  and  crew,  stripped  and  disnnantled ;  that 
accordinglpr  he  took  posseuion,  and,  with  the  aid  cf 
the  other  hbellants,  succeeded  at  great  risk  and  pail 
in  getting  her  over  the  bar  and  into  the  inlet,  and 
that  he  kept  possession  of  her  till  SqiL  IS,  when 
she  was  removed  by  the  owners.  It  alleged  that  the 
vessel  was  worth  about  5000  dollars,  and  claimed  to 
be  allowed  salvage  as  in  a  case  of  a  derelict. 

The  answer  alleged  that  abont  the  11th  Ang;  the 
schooner  was  captured  by  the  priTateer  Taf/akamt, 
about  thirty  miles  south-east  from  Fire  IsUmd ;  tbst 
her  oflScers  and  crew  were  taken  from  her  bw  force, 
and  the  schooner  was,  after  being  robbed  of  foni- 
turc  and  stores  by  the  prirateer,  left  afloat,  with  her 
masts  and   rigging  standing,   and    that  she  wu 
carried  by  the  wind  and  waves  to  tlie  month  of  the 
inlet  at  Jones'  Beach,  where  she  groonded  on  the 
bar  on  Aug.  17;  that  she  remained  tbn«  till  the 
23rd  Aug.,  when  she  worked  oif  on  a  f  nU  tide,  and 
floated  into  the  inlet,  where  she  grounded  and  re- 
mained till  she  was  got  off  by  the  claimants ;  thst 
on  Aug.  27  the  claimants  heard  that  the  libellant. 
James,  who  was  wreckmaster  under  the  statute  of 
the  State,  was  claiming  to  hold  the  schooner  with 
the  other  Ubellants ;  that  they  went  tiiere  andfoond 
she  had  been  greatly  plundered  by   the   perBou 
claiming  to  hold  her ;  that  they  thereupon  took  pos- 
session of  her  and  got  her  off  theinselvps.    The 
answer  also  denied  that  the  vessel  was  derelict,  end 
averred  that  the  Ubellants  had  been  exposed  to  no 
peril,  nor  was  the  ressel  in  peril  while  the  Ubellants 
committed  these  depredations  upon  her,  and  that  the 
conduct  of  the  Ubellants  was  not  with  a  fair  and 
honest  intent  to  save  the  vessel  for  her  owners,  but 
with  the  design  to  embezzle  the  entire  property,  and 
appropriate  it  to  themselves. 

The  evidence  showed,  that  when  the  libellanti  fell 
in  with  the  vessel  she  was  adrift,  and  partiallj 
despoiled  of  her  equipment  and  lading.  It  was 
notorious  in  the  vicinity  at  the  time  that  the  veitel 
had  been  brought  to  that  condition  by  capture  hy 
the  Tallahassee,  which  subsequently  landed  hit 
master  and  crew  on  the  south  side  of  Long  Island. 

As  soon  as  the  vessel  was  discovered  thus  atwi- 
doned,  she  was  surrounded  by  numerous  boats  and 
small  craft  (many  of  them  managed  by  some  of  the 
Ubellants),  which  eagerly  purloined  erery  article 
that  could  be  torn  away  from  her  stealthily  or  by 
violence,  which  was  openly  appropriated  to  the  oie 
of  the  plunderers.  Within  a  uav  or  two  after  ber 
abandonment,  most  if  not  all  of  the  Ubellants  fell  in 
with  her,  and  without  proffering  her  any  relief  by 
salvage,  became  engaged  in  thus  plundering  ber. 
They  not  only  plundered  her,  but  cut  away  and 
detached  valuHbfe  parts  of  her  fixtures  and  equip- 
ment, and  embezzled  everything  that  they  could 
remove.  The  weather  remain^  oalm  for  several 
days,  while  the  vessel  drifted,  tiU  on  Ang.  16th  or 
17th  she  drifted  on  the  bar,  and  was  there  bouded 
by  the  libeUants,  or  some  of  th^n,  with  the  purpose 
of  holding  her  as  a  wreck  under  the  State  law. 

The  captain  of  the  vesself  as  soon  as  he  vu 
released,  gave  information  to  her  owners  of  ber 
seizure  and  position,  and  they  took  immediate 
means,  by  employing  a  steam-tug,  and  in  other 
ways,  to  reclaim  her.  On  the  27ti^  Aug.  they 
appeared  on  the  scene  and  demanded  the  restora- 
tion of  the  vessel.  They,  however,  expressed  them- 
selves as  wUUng  to  pay  the  Ubellants,  as  for  work 
and  labour,  for  what  they  had  done  in  getting  the 
vessel  off  the  bar  and  into  the  inlet,  up  to  the  time 
when  the  surrender  was  demanded,  and  even  oon- 


tAo  schooner,  diamastod  and  apparently  deserts,  \  iVtkueiiV  vW  «i^tn\k»&  q1  James  and  some  others  daring 
iynigon  the  bar  at  the  mouth  uf  the  inlet  at  Jouca'  \tYi<&%<&Um%  X\i«  ^«swi&\  ^^  >^«\K»idtu 
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I  Court. — ^The  libel  is  only  for  salvage,  and 
ain  it  as  such,  it  must  be  supported  by 
lat  the  motives  and  proceedings  of  the 
I  were  in  all  respects  lawful,  in  good  con- 
snd  meritorious.  The  maritime  code  in 
to  the  allowance  of  compensation  for 
lerrices  is  based  upon  principles  of  universal 
id  integrity.  The  law  takes  under  its  own 
r  of  administration  property  rescued  from 
the  aid  of  strangers,  and  compels  it  to 
tiem  by  a  reasonable  reward  for  an  honest 
>  save  it  from  peril;  but  it  shows  no 
uce  or  favour  to  plunderers.  A  seizure 
iked  property  for  culpable  plunder  con- 
no  lawful  salvage.  When  tne  libcUants 
1  in  with  the  schooner  in  a  helpless 
parently  abandoned  and  derelict,  instead 
oaching    her  with   the  mtmifestation   of 

to  afford  her  relief,  the  whole  purpose 
was  to  embezzle,  confiscate,  and  appropriate 
lelves  the  ruins  of  the  vessel  and  her  effects, 
evidence  is  furnished  that  one  individual 
aultitude  which  flocked  around  the  wreck 
the  slightest  purpose  to  save  her  for  the 
late  proprietors.  The  presumption  is  most 
that  all  the  libellants,  who  engaged  in  that 
1  depredation  and  plunder,  were  well  aware 
was  not  then  a  derelict,  but  that  her  owners 
across  the  bay,  in  an  adjacent  state,  and 
out  of  eyesight,  and  had  been  the  victims 
den  predatory  seizure  of  their  property.  It 
s  in  no  sense  with  the  semblance  of  an 
nd  fair  purpose  to  save  and  restore  to  its 
tiers  a  vessel  discovered  as  this  one  was 
ibellants,  to  have  thereafter  followed  its 
from  day  to  day,  as  it  floated  on  a  smooth 
in  calm  weather,  making  prey  of  anything 
Id  be  picked  from  it,  till  the  vessel  grounded 
ar.    It  is  suspiciously  late  for  them  then  to 

the  position  of  rightful  salvors  in  posses- 
he  wreck,  and  claim  to  be  entitled  to  invoke 

0  authorise  and  confirm  to  them  such  a  privi- 
i  strict  rules  of  pleading,  therefore,  the  action 
>e  dismissible,  because  there  is  no  proof 
i  under  the  libel  which  sustains  the  only 
erred  and  claimed  by  the  libellants  ;  but  as 
ers  on  demanding  that  the  vessel  should  be 
i  up  to  them  by  the  libellants  averred  a 
ess  to  compensate  them  for  the  value  of 
ices  rendered  by  them,  as  work  and  labour, 
me  when  the  surrender  was  demanded  and 

continue  the  services  of  James  and  some 
>f  the  libellants,  the  court  sees  no  objec- 
ionsidering  the  case  as  so  opened  in  its  legal 
y  that  assent  as  to  permit  an  account  to  be 

1  a  reference  as  to  a  quantum  meruit  allow- 
thc  libellants  for  such  work  and  labour. 

3  resps.  elected  to  put  the  cause  to  trial 
te  single  issue  of  the  pleadings  upon  the 
:he  decree  of  the  court  would  logically  and 
bave  been  in  their  favour.  But  having 
ed,  on  their  part,  that  James  and  some  of 
ciates  had  rendered  services  to  the  vessel 
md  after  the  resps.  claimed  her  surrender 
selves  as  owners,  and  having  called  for  the 
ars  of  these  services,  with  an  offer  to 
:harges  in  that  respect,  which  were  just,  and 
le  acquiesced  in  making  a  reasonable  com- 
in  to  them  ;  and  being  persuaded  that  it  is 
nt  to  the  court  to  regard  the  proceedings 
ibellants,  after  the  vessel  grounded  on  the 
in  aid  of  her  reaching  that  point,  to  have 
rk  and  labour  for  the  benefit  of  the  owners, 
rt  considered  it  equitable  to  allow  such  an 
as  may  be  reported  by  a  commissioner  as 
n  therefore,  but  without  costs,  except  that 
of  the  reference  shall  be  taxed  half  and 
eicb  jmrtjT'  Order  accordingly, 

ML  CAg.-'VOL,  11.] 
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C^VLOUTTA  APPELLATE  COURT. 
Tuesday,  AprU  25,  1865. 

(Before    Sir    Babnes    Pbacook,   C.   J.    and 
Macphsbsok,  J.) 

Passmobe  V,  The  Calcutta  Dockino  Compaitt 

(Ldotbd). 

In  the  case  of  a  sfup  requiring  rqxurs  abroad,  where  the 
captain  received  a  letter  of  crwiifrom  his  oumers/or 
an  amount  more  than  sufficient  to  cover  the  necessary 
rqmirs,  obtained  the  execution  of  the  repairs  on  the 
faith  of  such  Utter,  and  subsequently  expended  the 
proceeds  of  the  letter  of  credit  in  such  a  manner  as  to 
leave  insufficient  to  satisfy  the  claim  for  repairs 
executed  on  the  faith  of  the  letter  of  credit : 

Held  (jcoi\firming  the  judgment  of  the  court  below),  that 
the  captain  was  personally  responsible  to  the  shipwright 
for  the  d^iency,  and  must  stand  committed  to  prison 
in  default. 

Sir  Babnbs  Peacock,  C.  J.,  in  delivering  the 
judgment  of  the  court  in  this  case,  said  : — This  was 
an  appeal  from  an  order  made  in  the  suit  of  the 
Calcutta  Docking  Conqxmy  v.  Passmore,  on  the  7th 
April,  by  Mr.  Justice  Norman,  committing  Capt. 
Passmore  to  prison  in  execution  of  a  decree  pro- 
nounced on  the  30th  March.  The  ground  of  appeal 
was,  that  the  deft.,  having  been  arrested  in  execu- 
tion of  the  decree,  which  was  a  decree  for  money, 
did,  on  being  brought  before  the  court  and  on 
application  by  the  pits,  for  his  committal  to 
prison,  make  an  appfication  in  writing,  verified 
under  the  provisions  of  Act  viii.  185G,  s.  273,  and 
Act  xxiii.  1861,  s.  8 ;  and  that  the  judge  did  there- 
upon, without  further  inquinr,  refuse  to  make  an 
order  for  his  discharge,  and  committed  him  to 
prison.  In  the  original  case  the  question  wns, 
whether  the  app.,  Capt.  Passmore — ^having  received 
a  letter  of  credit  from  England  for  the  repairs  of 
his  ship,  and  afterwards  shown  it  to  Capt.  Mil- 
lard, the  superintendent  of  the  docking  company, 
on  the  faith  of  which  letter  of  credit  the  ship  had 
been  repaired  by  the  company — was  justified  in 
expendin^^  the  proceeds  in  other  ways.  The  action 
was  against  Capt.  Passmore  for  the  amount  due 
for  the  ship's  repairs,  and  the  deft.,  as  before  stated, 
had  been  committed  to  prison  in  execution.  Hie 
Court  saw  no  ground  for  interfering  with  tlio 
judge's  decision.  No  doubt  the  deft,  was  placed  in 
great  difficulties ;  and  if  he  had  acted  in  g(x>d  faitli, 
and  given  up  all  his  property,  it  would  have  been 
different ;  but  it  appears  that,  unfortunately,  the 
deft,  has  not  acted  with  good  faith,  and  has  thrown 
obstacles  in  the  way  of  the  company's  recovering 
for  the  repairs  done.  It  appears  that  after  the 
cyclone,  the  deft,  having  some  difficulty  in  getting 
the  repairs  done,  advertised  for  tenders  for  the 
repairs ;  Capt.  Millard  having  previously  been  on 
board  the  ship,  and  made  a  rough  estimate  of  the 
repairs  for  the  def t.'s  information.  The  repairs  were 
not  then  undertaken,  and  very  probably  the  def  t.could 
not  get  them  done  for  want  of  means  of  payment. 
Be  that  as  it  may,  Capt.  Millard  did  not  undertako 
ihe  repairs  till  the  letter  of  credit  was  shown 
him.  There  was  an  interview,  at  which  the  letter 
of  credit  was  shown  to  Capt.  Millard.  Afterwards 
he  sent  in  an  estimate  for  the  repairs  at  10,000r9., 
which  was  approved  of ;  and  if  the  deft,  had  then, 
through  misfortune,  been  obliged  to  expend  some 
portion  of  the  proceeds  of  the  letter  of  credit,  and 
had  left  a  fair  sum  for  repairs,  the  case  would  have 
been  different.  But,  having  pointedly  shown  to 
Capt.  MiWatd  Wife  AftWer  <a  csE«d2&^  ^\sl^  Vkvvxc^ 
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the  repairs  were  done,  by  (he  means  afforded  by 
the  letter  of  credit,  it  appears,  when  they  were  com- 
pleted,   instead   of     10,000r8.    estimated    for   the 
repairs,  only  2490rs.,  according  to  the  account  made 
out  by  Mr.  Stewart,  and  signed  by  the  deft.,  are 
available  for  the  payment.    It  was  an  act  of  bad 
faith  <on    the   deft,  thus  lending   himself  to  Mr. 
Stewart.     On    the    28th    March    an    action    was 
brought,  and  an  attachment  against  Mr.  Stewart 
granted  for  the  proceeds  of  the  letter  of  credit  in 
his  hands,  on   which    occasion  Mr.    Stewart   and 
the  deft,  were  examined  in  court.    The  clear  pro- 
ceeds of  the  credit  were  22,000rs.    Let  us  sec  what 
are  the  charges  which  reduce  it  to  2490r8.      The 
deft,  in  the  cross-examination  says  he  cannot  swear 
whether  he  signed  the  account  made  up  by  Mr. 
Stewart  before  or  after  he  went  into  court,  on  the 
day  the  attachment  was  granted ;  but  it  is  clear  it 
must  have  been  made  during  the  progress  of  that 
investigation,  and  after  he  had  been  examined  in 
court.    He  says,  "  I  believe  it  to  be  correct."    IjCt 
us  see  what  he  allowed.     First,  a  sum  paid  to  Mr. 
Stewart's  brother,  Mr.  W.  C.  Stewart,  for  some  charges 
against  the  ship.    If  it  was  an  honest  and  straight- 
forward transaction,  why  was  not  this  entered  paid 
to  W.  C.  Stewart,  instead  of  entered  as  paid  to  deft, 
himself  ?    Again,  60rs.  as  per  receipt ;  this  also  was 
paid    to  Mr.    Stewart's    brother.     Then    there  is 
.'iOOOrs.  paid  to  the  deft,  and  I  do  not  know  that 
there  is  any  objection  to  that  item.    Again,  though 
the  funds  were  received  for  the  purpose  of  repairs, 
there   are  certain  sums   charged    for   other  pur- 
IMSCS.     These   funds  were,  as  between   the  cap- 
tain   and  Stewart,  the  captain's  money,  but  they 
were  held  for   the  purpose  of   repairs,    and   not 
applicable  to  other  accounts.    This  money,  there- 
fore, in  the  hands  of  Stewart  was  liable  for  the 
4  captain's  debt ;  and  the  question  is,  did  the  deft, 
put  any  difficulty  in  the  way  of  the  company  when 
they  demanded  payment,  or  did  he  lend  himself  to 
Stewart'  so  as  to  give  him  a  preference  ?    It  appears 
to  me  there  is  no  doubt  that  this  is  a  got-up  account 
by  the  captain,  under  the  influence  of  Stewart,  and 
for  the  purposes  of  Capt.  Millard,  who  did  the  re- 
pairs trusting  to  the  letter  of  credit.    Then  there 
was  a  payment  to  Capt.  Millard  for  copper.    This 
was  a  separate  matter  of  his  own,  and  it  was  said 
that  Capt.  Millard  was  doing  an  injustice  to  his 
employers  in  receiving  payment  of  this  amount.    I 
do  not  sec  that  it  was  anything  of  the  kind.    It  was 
a  fair  charge,  and  he  had  no  knowledge  or  reason  to 
suppose  that  in  taking  payment  there  would  not  be 
sufficient  to  pay  the  company.    There  is  no  founda- 
tion for  such  a  charge  or  imputation  against  Capt. 
Millard  as  was  made.    Then,  as  to  further  charges: 
some  of  them  are  fair,  but  the  butcher's  bill  is 
not   chargeable.      However,    if    that    had    stood 
alone,    I    should   not   have    thought    it  sufficient 
to   induce    us   to   detain  the  deft.     Then    there 
is  164Gr8.    for    general    average,   payable  by  the 
ship.    How  that  is  made  out  is  not  very  intelli- 
gible on    the  evidence   given.     It    might   easily 
have  been  explained  by  Mr.  Stewart,  however,  who 
was  seen  in  court  to-day;  but  I  pass  over  that.    We 
now  come  to  one  item  for  the  probable  amount  of 
^Ir.  Stewart's  commission.  What  right  had  the  deft, 
to  charge  for  his  commission  after  showing  the  letter 
of  credit  to  the  docking  company  as  a  means  of 
payment  ?    He  had  no  right  at  all.    Then  there  is 
rJlOOrs.  for  Walter  and  Co.,  for  stores  which  they 
certainly  had  not  supplied  on  faith  of  the  letter  of 
credit,  for  I  observe  that  a  portion  was  supplied 
between  tlie  10th  and  20th  Dec,  before  the  letter  of 
credit  arrived.     Therefore  Walter  and  Co.  were 
satisfied  to  supply  goods  without  the  security  of 
tbc  letter  of  credit.    Besides,  they  did  not  give 


forthcoming  to  the  dockiiig  company,  if  Stewut'i, 
and  not  the  def  t.'8  credit  was  pledged  r  The  tame  nuj 
be  said  of  the  claim  of  Atkinson  and  Ca  Mr.  Stewart 
got  the  money  into  his  hands,  bat  he  never  brooi^t 
an  action  or  claim  against  the  deft,  for  tiie  paymeiits 
made;  but  as  soon  as  he  found  the  moncj  going 
towards  payment  of  the  docking  company's  daim, 
he  got  tne  deft,  to  sign  the  account  That  vai 
throwing  a  considerable  difficulty  in  the  way  of  the 
company,  and  in  effect  giving  Stewart  a  prrfennoe. 
It  may  bo  that  the  company  should  make  out  heie- 
after  that  the  settlement  of  accounts  was  fiBodoknt, 
and  for  the  purpose  of  giving  preference  to  Stewart; 
but  I  express  no  opinion  on  that  p(nnt  now.  Tk 
deft,  has,  unfortunately,  not  acted  in  good  &itl^ 
but  thrown  difficulties  in  the  way  of  a  just  claim: 
and  though  I  regret  it  yery  mudi,  I  must  say  the 
decision  below  was  a  right  dedaion,  and  the  ^ped 
must  be  dismissed.  As  the  objection  on  whidi  tins 
appeal  was  founded,  if  brought  to  the  notice  of  the 

i'udge  at  the  time,  was  certainly  not  urged  npoa 
lim  as   of   any  importance,  the  appeal  mu«t  be 
dismissed  with  costs. 


ROLLS  COUBT. 

KeporteU  by  IL  B.  Youno,  Eaq ,  ButUtte-^ULtJ 


Nov,  7,  8,  10,  and  14,  1865. 
Burke  v,  Rooersoh. 

Vcsseh — Sui-etifship — Rdeage  of  sttretiu — DtUtttj  oy" 

vessel, 

R,  (traJiny  under  the  name  of  IL  and  Cb.)  coMtractxi 
with  the  A,  D.  S.  Compcmy  for  the  aak  anddeHttr^ 
to  them  of  two  vessels  to  be  sent  by  him  to  the  Ikuak: 
and  he  undertook  to  advance  a  sun  not  excei£i^ 
1000/.  to  furnish  them  for  the  voifoge,    Thepwrchut- 
money  was  paid  in  part,  and  the  remainder  wat  to  he 
secured  bu  a  mortgage  of  the  vessels.     The  pfts.  wtf* 
t'jL'o  of  the  directors  of  the  A,  D.  5.  CompaM.  h 
order  to  further  the  objects  of  that  GompanM^  tMg,  i* 
its  befia/f  and  at  the  request  ofR^  accepted,  in£r$iL 
and  handed  to  him  certain  bills  of  exchange.    K,  * 
his  part,  gave  them  a  guarantee  that  they^idi'^ 
be  resf}ectivelg  called  upon  to  pay  more  than  apof- 
tion  of  the  amount  for  which    they  had  so  hus*'- 
sureties ;  and  not  that  until  a  time  that  was  Mor-i 
in  the  guarantee.    No  transfer  of  the  vessels  J f^ 
/?.  to  the  A,  D.  S,  Company  was  ever  compktel(ud 
no  mortgage  of  them  was  executed  to  It    R,  tnatd 
himself  as  the  agent  of  his  own  firm  of  R,  asdCo. 
and  of  the  A.  t),  S.  Company  in  the  matter;  ^ 
instead  of  sending   the  vessels  from   Newcastk-»' 
2yne,  tchere  they  were  registered,  to  the  Danube  Unfit 
as  agreed  upon,  dealt  with  them  as  if  he  had  bet»  tk 
complete  owner  of  them,  peculated  with  them,  luort- 
gaged  one  of  them,  indorsed  over  some  of  the  hills  of 
exchange,  sent  one  of  the  vessels  to  a  port  whiA  (Mf 
far  away  from  tlie  Danube,  after  having  frcii^ttd 
it  with  contraband  of  war  for  the  use  of  the  C'ir'xw- 
sians,  and  did  all  those  acts  without  the  knowhAy'  oj 
the  pits.     Upon  a  suit  instituted  by  the  pilts,  to  ^ 
relieved  from  the  liabilities  incuired  by  them  on  behdij 
of  the  A,  D,  S.  Company,  in  respect  of  the  two  ves^'^ 
it  was 

Held,  that  the  pits,  ivere  entitled  to  be  discharged  f to  a 
their  suretyship : 

Held,  also,  that  the  delivery  of  a  vessel  by  a  vendor  to  'i 
purchaser  means,  that  the  purchaser  is  to  hate  th  cat- 
trol  of  the  vessel,  and  not  necessarily  that  hei*to^<' 
put  into  the  manual  possession  of  it.  To  complete  tk 
delivery  he  must  be  able  to  direct  where  the  ressdAtU 
go,  what  it  shall  do,  what  performances  it  Mi  ht 
required  to  undertake;   in  fact,  to  have  exac^  tk 


credit  to  the  defta,,  but  to  Stewart.  Why  should  tXv\a  \      saiae  power  wer  It  oa  exuu  with  resped  tcamf^Ofr 
claim  then  be  «et  up  in  reducUon  of  the  amouivx\     chattel  \cKvcKw^o\dOTvddriB»wAv>  a -iw^fcrner. 


SOLU.] 

The  pleading  Id  this  suit  were  of  a  moat  volumi- 
ma  character;  tho  bill  olona  coTering  4-1  pages, 
id  extendiog  hi  133  paragrapha  ;  and  iSe  anatrer  of 
n  deft.  Rt^enoa  occapjing  (12  pages,  and  cod- 
iniag  18G  paragnphi. 

For  the  purpoae,  howeTer,  of  tbia  report,  it  will  be 
KBMaiT  to  itat«  only  the  following  hcta  : 

^le  pita,  Edmund  Burke  and  John  Kcania,  were 
ro  of  the  directon  of  the  Anglo-Dan ubiaii  Steam 
KTigatioa  and  Colliery  Company  (Limited).  The 
ifta.,  John  Rogcraon  and  William  Scott,  wore  ahip- 
rnen,  carrying  on  bu«nc3s  in  the  city  of  London 
id  alao  at  Scwcaatle-upon-Tyne,  under  Ibe  atylc  of 
ihn  Bogcraon  and  Co.  The  deft.  John  William 
imchman  vm  alao  a  director  of  the  Anglo- 
•nabian  Company,  and  that  company  were  thcm- 
Irca  defta.  to  the  sail. 

Id  1863,  Itogcrson  made  a  tender  to  the  coni- 
uiy  for  the  anpply  to  tlicni  of  ahipa  fur  the 
■rttierancc  of  their  underUkinga.  Aftor  niaeh 
:goUation  between  the  partiea,  it  waa,  on  the  2nd 
ane  IfiSS,  ap^rced  between  Rogoreoii  and  the  eoni- 
uiy  that  the  Utter  should  purchaac,  and  cliat 
ogeraon,  trading  aa  John  Itogeraon  and  Co.,  eliould 
U  two  atcamera,  called  tho  Louise  Ciairsiiui/  and 
le  Cieto/ieaJci,  free  from  incumbriocca,  ujioii  the 
lUowing  L'onditiona.  viz. : 

II  be  juttliled  Ln  puraJualDM  tvo  boa.is  aad 

to  InainctloD)  the  boat  callait  Ilia  la'alie 

__....... . -iWn.  .» 
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Brllal,  ud  to 
culled  Dubn,    ander  utidk 
>u1  HtlafKUoQ  of  Ur.  ItogcRU 

d  ths  ffany  Vliaptr.    Ths 
uiD  iwi>   DoitEii  calEad  the  CHfta^akt  uia  iQc 

J  be  cKJTiei)  Qqt^  »id  Uia  Hymeot  for  tbe 
1  Iba   nituiudr  uid  upoa  Uis  Mmis  abuve 

•  the  ntlirutlun  otlhc  legsl  ud > Inn  of  Ibp  cam- 


let loll 


an  fur  nurkin^  ths  colJlerle*: 
Tlut  Ibc  r^rmpuij  nuiy  nlm 


ifsnuo  OD  his  pan  uaddrUUiig  lo  prorlds  (be  nsoeui 
iiils  to  iliU  eilont,  «4  jmd  i*beD  required,  It  belnjf  nadenito 
tX  KDch  relmbonsmenln  tnij'  be  msde,  II  the  directors  tb 
desire,  b;  afceptancee  o(  the  oaminDy.  to  be  gl  vea  In 

proTed.  and  to  be  pshl  rv^pccliTslj  st  four  montbt  sfi 


OrawAav  and  the  tAew^wolv.  Neither  Rogcrsoii 
nor  hia  flrra  ailvanccd  the  oiiW/.  TTie  transfers  of 
the  steamers  were  not  completed. 

Onthcath  Jnnc  1863  Rogerson  Iciidored  to  tbo 
com^y  for  acceptance  seven  biUsofexchauge.drawii 
by  mm,  in  hia  own  name,  on  the  company,  of  differ- 
ent amounts,  but  making  together  the  anm  of  oMO/. 
Those  billa  he  urgently  requested  the  directors  of 
the  company  to  indorse  ;  and  the  pita.,  in  reliance 
upon  hia  aaaertion  tlwt  without  aueh  acceptance 
and  indoracment  the  abips  could  not  bo  sent  to  tho 
Danube,  and  conflding  in  hia  promiac  to  perfonn  tlic 
agreement  on  hia  part,  accepted,  indonetl  and 
handed  over  the  bilU  to  him. 
'  The  deft.  liogeraoii  then  also  wrote  to  the  plt«.  ax 
follows ; 

JUDB  0,  isit:. 
QebtleuKD. — la  couaiilcralion  at  vouf  ogreriug  to  gusrsalce 
the  payment  oC  Uia  rurceiiloncci  of  Uis  Aoglo-DiiiiDblui  Sleaiii 
Nniigatlod  Compny.  drawn  ror  the  purpoMor  paying  ri>r 
tbs  boats.  Co  the  extent  oltwo-lhlrdsot  the  twiK,  (halls  M'>:r. 
I  eOHagg  Ibkiyoii  ahoU  not  be  called  upon  in  pay  nndvr  tlint 
pisnotes,  sicopt  apon  the  taUowlD«  dales,  viz. : 

li  montha  Iconi  the  dales  of  ths  bills,  itvtil.  IDi.  HL 
11  montha  mim  the  dalea  ot  Ibo  blils,  \-i»V.  Wl  0>£. 
yoa  iLgreebi^  to  Indorse  new  bills  lo  take  up  lbo«  Unl  dir-nii 
unitl  yun  win  come  lo  Ibo  duUa  named,  dal  1^  tneln:  aud 
el^btean  nionlhs   n.pecilroly,  at  which  dale  yun   becouHi 
owniTi  ul  two-lldrdii  of  Ibo  property  mortgaged  lo  Jubn 

It  \»  rnnher  nnilentood  iIuLt  yon  nill  acvept  bills  to  mi-A 
Ilia  runiis  to  work  Ihe  boats  anil  co]Ili>ry— yuu  boliiR  liable  in 
niB  ovfDl  ot  Ibe  compiny  nut  psyliut  M  Ihe  eiteulof  Iwu- 
thlnbi  Dt  the  uneuui  whlcb  li  not  lo  eieeed  luuM— Ioufh 
truly,  JoiH  Booiiwv. 

No  mortgagcof  Che  ships  oreitherof  them  waa  ovor 
executed  by  or  on  bolialf  of  the  company.  It  was 
alleged  that  the  two  veaaels  had  never  b«-n  aent  by 
Rogeraon  to  theDamiba;  that  he  hod  inndc  uac  of 
them  for  hia  own  purposes  ;  that,  in  fact,  ho  li.iil 


Lauibton  and  Co.,  who  had  commenced  procecdin; 
at  law  thereon. 
The   bill   in   the    suit   contained   the    foIlouiiiK 

Tbal  tbs  AbK.  Itogenou,  wlibont  the  authority  or  prlvil]-  ui 


rrelghl,  f.. 


eile-up-'n-Tyue, 


ItogerMon  In  the  e4)ureyaaca  of  paasenKCrs  and  goods  lo  su.l 

Jobn  Ilo^rson  Itjid  undvrtabBn  lo  do,  llip  Aald  Jubu  RoReieua 
baK  la  (act.  ujed  and  employed  tho  said  slBamors  tor  hia  girii 
purpoaes.  The  pits,  charge  tbit  s  coniid^mlila  [loanlltyoi 
the  arms  and  rauDltlons  of  war  and  other  (relght  ir«  *gnl  by 

uSo"™'' w" '  wn'^^^Ll.'^d'ihi  "u  "  "''id''"'^  °ta'1^1i 
freight  iVBs  taken  bv  ilie  satd  John  Bogers™  for  divers  olliei* 
poraoni.    Tho  p^ls.  charge  Ibal  Uie  whole  of  such  frolghl  wa-. 


AMr.Iiankaakiwas'appointedmanagerofthcboata  The  bill  then  prayed  a  declaration  that  the  pits, 
id  coUicriei  menUoned  in  the  agreement.  Rogerson  '  were  respectively  nitogctlicr  discliorged  from  lia- 
en  accepted  SOO  ahares  in  the  company,  for  which  bility  «n  the  aaiil  billa  of  exchange  ao  indorsed  by 
ip^d  tnem  2000£,  and  the  company  paid  him  a  them  as  alotcwtid-,  &tiill\M.'CWi4tV\a.,iiJmi."*ji^a- 
re  nuD  on  acomuit  of  the  two  shlp^  tbeZojtUt  [  son  and  ■VfWWam  ft'^y.^'^Mi  wKCTsKi^^iO'Ki^y'*^ 
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[Rolls. 


ought  to  imlcninify  tlm  plt«.  against  the  said 
actions  at  law  brought  by  thu  Messrs.  Lnmbton  and 
Co.  against  the  pits. :  and  that  the  said  dcf ts.  might 
be  decreed  to  do  so.  or  that  they  might  be  decreed 
specifically  to  perfonu  the  said  agreements  of  the 
2nd  and  otii  Juno  180.S,  the  pits,  being  ready  and 
willing,  and  thereby  offering  si>ccifically  to  perform 
such  agreements  on  their  imrt ;  for  an  account  of 
irhat  was  due  to  the  pits,  from  the  def ts.  under  the 
said  agreements:  for  the  proper  application  and 
payment  of  the  amount  found  due  ;  and  for  an  in- 
junction to  restrain  the  negotiation  of  the  said  bill:* 
of  exchange,  and  the  further  prosecution  of  the  said 
actions. 

The  further  details  of  the  case  will  sufficiently 
appear  from  the  judgment  of  the  M.  K.  {in/ra). 

Southgatey  Q.  C.  anil  Locock  Webb  appeared  for 
the  pits.,  and  contended  that,  under  all  tlic  circum- 
stances of  the  case,  from  the  non-delivery  of  the 
ships  to  the  company,  from  their  not  having  been 
duly  sent  to  the  Danube  as  they  might  and  ought  to 
have  been,  and  from  the  peculiar  dealings  with 
them  by  the  deft.  Uogerson,  unknown  to  the  pits., 
they  were  discharged  ifrom  their  liability  under  the 
agreements  of  the  2nd  and  Dth  June  isr»:t,  and 
entitled  to  the  relief  they  sought  by  their  bill. 

Sfhryn,  Q.  C.  .and  A.  Marten,  for  the  deft.  Roger- 
son,  contended  that  he  had  acted  as  the  agent  of  the 
plt^.  and  the  A.  J).  S.  Company  in  the  transaction. 
The  company  was  not  unaware  of  his  proceedings, 
and  the  knowledge  of  the  company  must  therefore 
bmd  the  pits.  Further,  they  insisted  that  when 
once  the  ships  were  dispatched  as  they  were  by 
him  from  Newcastle,  they  were  duly  delivere<l 
to  the  pits,  and  their  company,  subject  to  his 
showing  that  he  had  exjxinded  the  UHX)/.  agreed 
upon.  No  time  was  fixed  within  which  the  vessels 
were  to  be  delivered.  The  real  <iue8tion  in  the 
case  was,  what  was  the  construction  of  the  agree- 
ment? They  ini^isted  that  liogerson  had  not 
forfeited  his  right  under  it,  by  transmitting  the 
cargo  of  arms,  &c.,  or  by  his  other  acts.  What  he 
did  he  did  at  his  iktiI,  but  that  did  not  affect  his 
jxisition  as  regarded  the  pits.  Their  remedy  was  at 
law,  for  a  breach  (if  any)  of  the  agreements. 

Ffooks  appeared  for  the  defts.,  the  Anglo- 
Danubian  Company  and  Couchman. 

Southgaie,  Q.  C.  was  not  called  on  to  reply. 

Nov.  14. — ^The  Master  of  the  1U»lls. — I  have  read 
the  evidence  in  this  case,  and  I  think  that  the  pits, 
are  cniitled  to  a  decree.  The  first  question  to  be 
considered  is,  what  is  the  contract  between  the 
parties?  There  was  a  great  deal  of  preliminary 
discussion  with  respect  to  the  Anglo-Dcanubian 
Company  purchasing  the  steamers  from  Mr.  Hoger- 
8on :  but  I  am  of  opinion  that  tliat  did  not  form  the 
c-ontract.  I  think  the  contract  is  to  be  found  in 
the  resolutions  of  the  2nd  June  1 8G3,  which  were 
entered  in  the  books  of  the  company  when  Mr. 
Uogerson  was  present.  It  is  necessary  for  me  to 
refer  to  those  resolutions  in  order  to  explain  what  I 
have  to  say  on  the  subject.  [The  M.  R.  then  read 
the  whole  of  the  contract  as  above  set  forth,  and 
continued:  ]  Now,  the  first  thing  to  be  observed 
upon  tiiat  contract  is,  the  nature  of  the  proposed 
mortgage,  and  that  is  a  material  question  in  the 
case.  The  mortgage  was  to  be  a  mortgage  on  the 
ships  of  the  company ;  but  the  mortgage  was  not 
to  be  enforced,  and  no  sale  was  to  take  place  until 
.Mfter  default.  By  that  was  meant  default  in  the 
payment  of  the  acceptances,  and  therefore  the  mort- 


one  half  at  least,  and  fresh  acceptanoes  gi^^en  for 
the  remaining  half,  if  the  Anglo-Danubian  Company 
so  thought  fit.  Besides,  it  was  not  to  be  exercis- 
able until  after  default,  and  after  fourteen  dayi* 
written  notice  to  the  company.  Those  were  the  con- 
ditions upon  which  alone  the  mortgage  was  to  be 
enforced.  There  was  also  to  be  a  mortgage  of  the 
unpaid  calls  of  the  shareholders,  of  whldi  a  list  wu 
to  be  funiished,  subject  to  tho  company  being 
entitled,  in  the  first  instance,  to  take  out  ISCXM.  for 
the  payment  of  any  sums  of  money  which  tbejnui^ 
consider  it  desirable  should  be  applied  towards  the 
affairs  of  the  company.  There  was  a  sobseqnest 
resolution  that  a  Mr.  Lankaski,  who  it  appears  wu 
a  partner  in  the  firm  of  Rogerson  and  Co^  in  Serrii 
(at  least  so  I  infer  from  the  fact  of  their  calling  Yarn 
"  our  Mr.  Lankaski  **),  was  to  be  manager  of  tlv 
business  at  Dobra,  near  Belgrade,  at  tbe  weeklj 
salary  of  SA,  in  addition  to  his  reasonable  and 
necessary  exiK^nses.  Mr.  Lankaski  was  to  act  ia 
accordance  with  written  instructions,  to  be  f  nniiahfld 
to  him  by  tho  secretary  of  the  company.  Koir, 
that  was  the  original  contract.  The  only  Taristion 
that  was  made  in  it  was  this,  that  the  100(V.  to  be 
laid  out  was  not  to  be  *'  to  the  satisfaction  of  the 
directors,"  but  at  the  mere  absolute  control  of  Mr. 
Kogemon — that  he  was  to  employ  it  as  he  thoogfat 
fit.  That  was  ultimately,  and  in  fact,  the  contract 
which  was  entered  into.  Now,  in  tlie  first  place,  it 
is  quite  clear,  in  my  opinion,  that  that  was  a  ooo- 
tract  with  the  Anglo-Dduubian  Steam  Navigation 
Company  ;  and  that  it  was  not  a  contract  with  any 
individuals  whatever.  It  is  true  that  Mr.  Boike 
and  Mr.  Keams  were,  so  to  say,  substantially  that 
company,  and  could  make  it  do  as  they  pleased.  Bnt 
the  contract  was  made  witli  the  company,  and  not  with 
those  gentlt^men  individually.  It  is  obswabte  slso 
with  respect  to  the  1000^  which  wos  to  be  laid  ont^ 
that  it  was  not  like  a  trust  which  Mr.  Rogerson  wsi 
obliged  to  perform  ;  it  was  optional  on  his  part, 
and  he  was  not  to  lay  it  out  unless  he  thongfat 
fit.  The  next  thing  to  consider  is,  the  transaction 
which  has  given  rise  to  this  suit ;  in  fact,  by  whidi 
the  pits.,  Mr.  Burke  and  Mr.  Keams,  became  lisUe 
for  the  due  performance  of  the  contract  by  the 
company ;  that  is  to  say,  that  to  the  extent  of  two* 
thirds,  the  acceptances  of  tlie  company  shoold  be 
dul}'  honoured.  That  took  place  upon  the  llth 
June  1863.  It  took  place  nine  days  after  the 
resolutions  were  come  to,  and  on  the  same  dsy 
(which  is  very  material)  a  letter  of  instroctionB  wai 
given  to  Mr.  Rogerson,  directing  him  to  send  the 
steamers  to  the  Danube  at  once.  It  is  important  to 
observe  that  Mr.  Kogerson  told  the  pits,  that  he 
could  not  send  out  the  ships  unless  thcj  would  give 
their  guarantee  that  the  bills  should  be  paid,  at  aD 
events  to  the  extent  of  the  two-thirds.  I  thi^  that 
was  reasonable  enough  on  the  jmrt  of  the  deft  He 
thought  that  the  company  had  no  Tery  large  amount 
of  funds.  It  was  a  limited  company,  and  it  ▼<* 
perfectly  intelligible  that  he  did  not  like  to  send  the 
ships  out  without  some  reasonable  certainty  that 
the  bills  of  the  company  would  bo  duhr  honoured; 
and  accordingly  the  guarantee  which  he  requind, 
and  they  consented  to  give,  was  as  follows :  [The 
M.  IX.  read  the  guarantee  as  above  stated,  and 
continued  thus:]  That  sum  of  lOOOiL  was  the 
money  to  be  expended  in  sending  the  ri^ps  ont  I 
am  not  sure  that  this  is  a  very  remarkable  dxcnm- 
stance,  although  it  was  a  great  deal  relied  upon  in 
the  course  of  the  arguments,  vis.,  that  no  note  vai 
made  at  the  time  on  the  register  of  the  ships,  of  the 
ownership  of  them.  I  am  clearly  of  opi&on  that 
the  pits,  expected  it  to  be  made ;  I  am  aleo  qvite 
satisfied  that  a  bill  of  sale,  executed  bj  a  Mr.  Wnithr 
WQA  produced  to  the  office  at  the  time,  aad  that  tiNlf 


ffnge  could  not  liavc  been  exercised  strictVy  uivWWVio 

four  months  had  expired,  when  the  ftrst  acceplaTvc<i\\>eV\cvc<5L\x.  V^iXsfc  di^VoftX.  ^  enable  then  to  get  • 
Jfccamo  due,  and  then  there  wo\^d  ha\e  Xobe  v^<3^^^^^^*^  ^^^  Tft»Aft.  '^Vso^^^M^li>n«sf«^Jfr• 
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Wraith  at  that  time  had  do  ownership  in  the  ships 
«t  alL    It  is  quite  trae  that  Mr.  Rogerson  was  the  real 
owner,  though  they  were  not  registered  in  his  name. 
!niey  were  registered  in  the  name  of  the  Tync  Ferry 
Company,  and  though  Mr.  liogerson  probably  was 
the  principal  manager  of  the  Tyne  Ferry  Company, 
«iid  oould  have  got  the  ships  transferred  whenever 
Iw  pleaaed,  he  did  not  think  fit  to  do  so.    I  do  not 
grooad  my  judgment  upon  this,  that  the  pits,  were 
mduoed,  either  by  misrepresentation  on  the  part  of 
Ifr.  Rogerson,  or  any  expectation  on  their  own  part, 
tiiat  the  transfer  of  the  ships  would  take  place 
immediately,  to  indorse  the  bills  of  exchange.    It 
ii^  howeyer,  important  to  observe,  that  what  then 
took  place  was  this :  upon  the  plain  construction  of 
tiie  contract,  the  vessels  were,  in  my  opinion,  to  bo 
dellTered  immediately  to  the  Anglo-Danubian  Steam 
Navigation  Company ;  and  the  mortgage  was  to  1)e 
cnloroed,  only  provided  the  bills  were  not  paid. 
Aooordingly  the  first  and  really  important  question 
It  this,  whether  the  ships  were  in  fact  delivered  to 
tbe  company  at  all  ?    I  (Muit  for  the  present  all  con- 
lideration  of  the  question,  whether  the  ships  were 
to  be  delivered  in  the  Danube  or  in  the  Tyne.    I 
am  of  opinion,  upon  the  evidence,  that  they  were 
never  delivered  to  the  company  anywhere ;  Uiat  no 
delivery  of  any  sort  took  place  at  any  place  what- 
ever;  but  that  they  remained  constantly  in  the 
possession  of  Mr.  Rogerson,  the  vendor.    The  way 
m  which  it  was  put  by  Mr.  Rogerson,  or  by  his  counsel 
in  their  arguments,  was  this :  He  contended  that  he 
represents  two  characters.    He  says,  it  is  true  that 
he  was  the  vendor,  but  he  was  also  the  agent  of  the 
company,  and  after  the  contract  was  entered  into 
no  transfer  took  place  on  the  registry;  for  that 
lus  position  was  only  that  of  an  agent  of  the  com- 
paay,  and  he  was  thereupon  entitled  to  consider  the 
ships  duly  delivered  to  him  as  such  agent.    It  was 
urged  very  strongly  before  me,  that  if  A.  B.,  a 
stranger,  had  been  Uie  agent  of  the  company,  and 
Mr.  Rogerson   had    transferred  the  ships  to  him, 
that  would  have  been  a  delivery  of  them  to  the 
4»mpany,  because  it  was  a  delivery  to  the  agent  of 
the  company.    It  was  also  strongly  urged,  and  with 
creat  truth,  that  those  two  characters  might  be 
llUed  by  the  same  person.    But  the  question  whe- 
tiier  there  was  such  a  delivery,  is  the  question  to  be 
•determined  by  the  evidence  in  Uie  case.    In  the  first 
place,  it  is  to  be  considered  what  is  meant  by  deli- 
vering a  vessel  to  the  purchaser  ?    It  means  that  he 
mnst  have  the  control  over  the  vessel,  and  not  neces- 
4Mrily  that  he  is  to  be  put  into  the  manual  possession  of 
ik  To  complete  the  delivery,  he  must  beable  to  direct 
where  the  vessel  shall  go,  what  it  shall  do,  what 
performances  it  shall  be  required  to  undertake ;  in 
fact,  to  have  exactly  the  same  control  over  it  as  exists 
with  respect  to  any  other  chattel  which  is  sold  and 
•delivered  to  a  purchaser.    If,  for  instance,  I  buy  a 
carriage,  the  delivery  of  that  takes  place  when  it  is 
■ent  to  my  stables,  or  to  the  care  of  any  other  per- 
aoa  whom  I  may  authorise  to  take  it,  and  who  may 
use  it  as  he  pleases.    But  the  important  thing  to 
ooosider  in  this  case  is  this.    Undoubtedly  these 
Teasels  might  have  been  so  delivered  to  Mr.  Roger- 
eon,  and  if  Mr.  Rogerson  had  treated  himself  as  the 
mere  agent  of  the  company  from  that  time,  and  had 
in  fact  treated  the  company  solely  as  the  owners, 
then    I   think   it    might   have    been  justly  said 
that    there    was   a   delivery   to   the   company  at 
that  time.     I  am  of  opinion,  however,  upon  the 
evidence,    that    Mr.  Rogerson  had   the  sole  and 
ainquestionablo   control  of    the   vessels.     He  did 
exactly   what    he    pleased   with    them,    and  not 
M3  the  agent  of  the  company,  from  the  time  when 
:tiie  resolutions  were  entered  into  down  to  the  time 
nrhen  the  vessels  were  ultimately  sold  at  Constanti- 
nople. Bat  what  is  the  duty  of  an  agent  ?  The  duty 
cf  an  ngent  is  take  the  instructions  of  his  prin- 


cipal, and  the  instructions  of  the  principal  in  this 
case  were  to  send  the  ships  to  the  Danube.  Consider 
first  the  case  of  the  Cheamieake,  and  see  what  took 
place  as  to  that  vessel.    The  voyage  to  the  Danube 
would   have  been  one  of  less  expense  and  of  less 
duration  than  vessels  usually  incur  in  performing  it. 
The  vessels  were  sent  to  Trebizond.    The  distance 
from  the  Bosphorus  to  Trebizond  is  nearly  double 
that  from   the    Bosphorus    to  the  mouth  of  the 
Danube.    I  do  not  know  whether  it  is  proved  in 
the  case  or  not,  but  that  is  a  geographical  fact 
which  the  court  is  bound  to  know,  and  one  as  to  which 
any'body  may  satisfy  himself  by  inspecting  an  ordi- 
nary map  of  the  Black  Sea.    The  fact  is,  Trebizond 
is  at  least  400  miles  (and  therefore  800  there  and 
back)  out  of  the  way  of  the  direct  passage  to  the 
Bosphorus  from  the  mouth  of  the  Danube.    How  is 
his  conduct  in  this  respect  explained,  and  how  does 
Mr.  Rogerson  justify  it  ?  He  alleges  that  he  told  the 
pits,  that  he  intended  to  send  out  certain  goods  in  their 
vessel  ux>on  freight  at  4/.  per  ton  for  his  own  profit,  as 
a  speculation,  and  that  this  was  assented  to  by  them. 
I  will  assume  for  the  present  that  that  was  so,  and 
then  consider  the  result  of  it.     It  is  proper  to 
observe  that,  with  respect  to  sending  out  any  goods, 
the  pits,  ought  to  have  had  the  express  assent  of  the 
owners  of  the  vessels  for  such  an  use  of  them,  and  to 
have  had  explained  to  them  exactly  what  it  was 
that  was  intended  to  be  done.    Assuming,   how- 
ever, that  that  was  so,  according  to  the  evidence 
part  of  the  goods  was  actually  shipped  on  board  the 
Chesapeake  before  the  contract  was  entered  into. 
The  papers  in  the  suit  are  very  voluminous,  but  I 
think  from  my  perusal  of  them  that  this  is  plain : 
that  the  only  communication  or  conversation  which 
refers  to  the  taking  of  tlie  goods  mentions  it  with 
respect   to  the  discharge  of  those  goods  in  their 
way  to  the  Danube,  and  that  they  were  not  to  go 
out  of  their  way.    That  it  would  have  been  justifi- 
able,   under    the    contract,    to    have   discharged 
goods  at  Vigo,  Gibraltar,  or  Malta,  or  possibly  at 
Athens,  where  the  vessels  might  touch,  or  at  Con* 
stautinople;   but  it  would  not  have  been  right  to 
have  gone  to  Trebizond  to  deliver  any  goods  there. 
That,  in  short,  it  would  not  have  been  justifiable  to 
have  gone  out  of  the  regular  course  to  deliver  the 
goods  at  another  place ;   and,  as  I  have  observed, 
Trebizond  is  400  miles  out  of  the  way,  and  to  make 
that  deviation  would  have  required    the    express 
assent  and  sanction  of  the  company.     But  that 
sanction  is  nowhere  alleged  to  have  been  given ; 
which  is  the  more  striking  because  it  is  wholly  in- 
consistent with  that  whid^  is  the  great  object  of  the 
Anglo-Danubian  Company ;  that  object  was,  that 
the  vessels  should  arrive  at  the  Danube  at  the  very 
earliest  time  at  which  they  could  get  there.    It  was 
a  very  serious  injury  to  them  that  there  was  any 
delay  in  the  arrival  of  the  vessels.    Besides  that, 
there  is  another  consideration  in  this  case,  which  is 
a  matter   of   very   considerable   importance — the 
character  of  the  goods  which  were  sent  out  was  of  a 
very  dangerous  description;   amongst   them    was 
a  ton  of  gunpowder,  and  all  the  rest  were  muni- 
tions of  war.    They  were  intended  for  the  purpose 
of    being    supplied    to    the    Circassians    in  their 
struggle     against    the    Russian     empire.     That, 
in    my    opinion,    is    clearly    established.     They 
were,    in   fact,    contraband   of   war.    The    whole 
of  the  goods  that  were   sent  out  were — it   does 
not  matter  whether  they  were  six  or  eight  tons,  or 
what  the  amount  of  the  tonnage  was;  but  it  is  quite 
clear  that  they  were  a  cargo  of  great  value  to  the 
Circassians,  and  that  there  was  considerable  difil- 
culty  in  getting  them  in  Circassia.  This,  too,  is  quite 
clear,  that  the  vessel  incurred  very  serious  risks ; 
because,  if  any  Russian  vessel  of  wax  had  1q>>&Sw^\C 
it  would  Yiave  \icfew  \«^'ecL,V\>3siaM\.  ^  ^wiJcX^  -viSi!^ 
condemned.    1  wa  oi  o^vavfis^  mvsq.  ^^  ^^K^'fiaRfc-* 
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tiiat  not  unlj  mu^  this  known  to  all  the  persons,  but 
that  it  wa?  known  at  Constantinople.  \VIu»n  they  got 
to  Trebizond  they  could  not  get  any  fuel,  and  it  was 
only  by  some  of  the  boat*  of  the  country  (which 
tiioy  call  caiques)  coming  out.  that  the  ship  was 
unloaded  into  one  of  them.  Thereupon,  being  did- 
charged  of  her  cargo,  she  g«)es  back  to  Trebizond  by 
means  of  the  inteqx)sition  of  the  English  consul.  It 
w«!j  only  upon  the  master  (»f  the  ship  giving  his  posi- 
tive undertaking  that  the  fuel  would  merely  1k»  usetl 
to  take  him  back  to  Constantinople,  that  he  was  able 
to  move  fnmi  Trebizond  at  all.  It  is  true  he  did  not 
htrictly  perform  his  contract  with  the  Knglish  con- 
hul.  because,  no  sooner  was  he  8upplie<l  with  coal, 
^vhicli  he  purchased,  than  he  went  out  to  sea,  taking 
tlie  caique  ii»  tow.  and,  after  towing  her  for  nine  or 
ten  hours,  he  left  her  in  the  middle  of  the  night,  as 
near  the  coast  of  Circassia  as  he  could,  where,  it  is 
to  l>e  inferred,  the  goods  arrived.  The  vessel  itself 
:irrived  safely ;  that  is  to  say.  though  it  incurred 
risik,  it  met  with  no  accident.  But  I  am  of  opinion 
that  this  part  of  the  transaction  alone  is  su:li- 
cient  to  discharge  the  sureties,  and  that  it  is  not 
necessary  to  go  a  stci)  beyond  this  for  the  purpose 
(»f  releasing  them.  They  wanted  the  vessel  to  be 
sent  out  immediately  to  the  Danube.  Tlie  T/i^wi- 
jHuhe  arrived  at  Constantinople  on  the  2.'Jrd  Aug. 
HGu.  She  six-Mit  a  month,  all  but  four  days,  in  her 
excursion  to  Trebizond,  and  she  n*turne<l  on  the 
l.stli  Sept.  to  Constantinople  ;  and  in  much  less 
time  she  might  easily  have  gone  to  the  mouth  of  the 
Danube.  As  to  this  tnuisaction.  independently  of 
the  risk  incurred  by  the  vessel  being  likely  to  be 
seized,  the  mere  delay  in  going  out  of  her  route 
and  employing  herself  for  a  totally  different  pur- 
[lose  is,  in  my  (pinion,  sufficient  to  discharge  the 
sureties  from  their  contract.  But  the  case  does  not 
rest  there.  This  is  to  be  seen  throughout :  that 
Mr.  Hogcrson  disregardeil  the  directions  and 
instructions  of  the  company,  whose  agent  he  pro- 
fessed himself  to  have  been,  and  says  that  he  now 
i'.  lie  says  now  that  he  would  have  taken  the 
<  '/icitajHake  to  the  Danulx?  if  the  pits,  or  the  Anglo- 
J)anubian  Company  ha<l  provided  him  with  the 
necessary  funds  for  that  jmriwse.  But  there  is  this 
manifest  observation  which  occurs  ui>on  that,  that 
a  much  smaller  sum  would  have  taken  this  vessel 
to  the  Danube  than  was  spent  in  taking  her  to 
Trebizond,  and  much  less  than  was  B\Hini  in  taking 
hcT  there  and  back  again.  As  I  understand  fnmi 
his  account,  what  he  seeks  to  be  entitled  to  have 
paid  to  him  is  that  which  he  contends  the  comimny 
mu-'t  pay,  namely,  all  the  extra  expense  that  was 
occasioned  by  the  voyage  from  Constantinople  to 
Trebizond  and  back  again,  solely  occasioned  on 
account  of  his  own  speculation,  which  was  not 
communicated  to  them,  lie  alleges  it  was  merely 
bocausc  this  was  not  paid  and  further  funds  sup- 
plied, that  the  Chesapeake  did  not  go  to  the  Danube 
at  all.  The  evidence  shows  me  clearly  not  only 
that  Mr.  Uogerson  did  not  act  as  the  agent  of  the 
company,  but  that  he  did  not  consider  himself  such 
agent,  and  that  he  never  intended  it  to  be  thought 
that  he  was  the  agent  of  the  company,  or  to 
relinquish  his  own  control  over  the  vessels  until  the 
bills  which  he  received  had  been  duly  proved.  No 
doubt  he  treated  the  company  as  the  purchasers  of 
tlie  vessels,  and  he  treated  himself  as  the  mortgagee 
of  them  ;  but  he  determined  not  to  quit  possession 
of  the  vessels  until  he  was  fully  paid,  although  the 
delivery  of  the  vessels  to  the  company  so  as  to  put 
them  under  the  control  ef  the  comx>any  was,  in  my 
opinion,  an  essential  part  of  the  contract,  and  was  so 
considered  on  both  sides.  I  have  already  stated  that 
/  am  not  at  all  clear  that  the  transfer  in  the  registry 
vr:i3  necessary  for  the  purpose  of  corapkVmg  lYvc 


was  suflScicnt ;  but  assuming  this  to  be  ao,  euclly 
the  same  thing  might  be  said  of  themortgagee  of  th& 
vessels,  viz..  that  Hogcrson  was    just  as  much  s 
mortgagee  of  the  vessels  under  the  contract  as  the 
company  were  owners  of  the  vessels  under  it.    Hii 
mortgage,  however,  was  to  be  this,  that  he  was  not 
to  exercise  the  power  of  sale  until  after  defsnlt  in 
payment  of  the  bills.    How  then  does  he  act?    He 
acts  as  the  owner  of  the  rcssclst.  and  whether  as 
mortgagee  in  possession,  or  as  any  other  owner,  is 
not  material,  if  ho  never  acted   as  agent  of  the 
Anglo-Danubian  Company,  or  a^  if  they  had  any- 
thing to  do  with  the  vessels  except  to  give  him 
money  for  the  purpose  of  working  them.  The  truth 
of  this  is  shown  from  various  letters  which  hare 
bci'u  proved  in  the  suit,  and  which  were  written  ti^ 
Mr.  Lankaski.    I  will  refer  to  one  or  two  of  tbenu 
First,   there  is  a  letter  written    from  Newcastle, 
and  subscribed,  "  Yours  faithfully,  John  Kogorson 
and  Company,  signed  F.  Cann  "  (who  is,  I  asjiune, 
a  confidential  person  entitled  to  use  the  name  of 
Hogerson  and  Co.)    The*- letter  is  dated  the  27th 
June  18G3,  therefore  it  was  twenty-five  days  after 
the  contract  was  entered  into ;  and  very  little  monr 
than  a  fortnight  (sixteen  days)  after  the  arran^ 
ment  with  the  pits,  as  to  their  giving  the  guarantee.. 
It  is  written  to  Lankaski,  or  Messrs.  Heald.  Matbuni 
and  Co.,  Constantinople  (they  being  the  corre*- 
pondents  there  of  Rogerson  and  Co.)    This  is  the 
letter:    "We    are  in   receipt  of   your   ictten  of 
the   4th,    lOtli,    and    IGth   June.     That   to  Mr. 
Holmes  we  did  not  send  to  him,  as  it  was  not 
encouraging.**    I  omit  reading  the  whole  of  the  con- 
siderations mentioned  in  the  letter,  because  it  would 
lie  interminable  for  me  to  go  through  the  detsil  of 
all  the  circumstances  of  the  case.    I  do  not  think 
Mr.  Hogerson*s  withholding  the  letter  of  Mr.Holmei 
respecting  the  prospects  of  the  company  in  Serria 
can  have  anything  at  all  to  do  with  the  question  I 
am  now  considering.    I  think  he  ought  to  hsTC 
communicated  it  to  them  ;  but,  whether  he  did  so  or 
not,  I  do  not  think  tliat  can  affect  the  question, 
which  is,  whether,  in  point  of  fact,  there  was  any 
delivery  of  the  vessels  at  all.    Then  the  letter  go« 
on  thus:    "And  indeed  you   could  satisfactorily 
judge  of  the  undertaking  from  a  mere  stay  of  foitr- 
two  hours  on  the  spot.    The  Chesapeake  left  Fal- 
mouth in  order.   Mr.  Crawshay  says  the  Circaiiianf 
are  wanting  such  a  boat.  If  so,  you  can  sell  at  laO(V. ; 
but  you  must  get  the  cash.    Mr.  Rogerson  has  gone 
to  London,  and  will  write  you  from  there  as  to  any 
other  business."    Here  is,  by  an  authorised  agent 
(after  the  delivery  according  to  his  own  statemeni 
of  the  vessel  to  himself  as  agent),  an  express  direc- 
tion by  him  to  sell  the  vessel.    Now,  it  is  to  be 
observed  that  he  was  the  vendor;  the  resacl  wa» 
standing  in  his  own  name  at  the  time  of  the  regiatiy 
on  the  customs.    He.  according  to  his  own  state- 
ment, was  mortgagee  of  the  vessel.    His  mortgage 
only  entitled  him  to  sell  after  default  in  payment  of 
the  acceptances,  and  the  acceptances  were  not  doe 
for  three  months,  and  yet  ho  directs  the  vessels  to 
be  sold,  and  authorises  them  to  be  sold,  proriding 
they  can  get  15<)0/.  for  them.    It  is  to  be  obscrreo 
that  the  price  that  was  paid  to  liim  for  the  vcswl 
was  2000/.    I  was  told  that  he  said  he  should  have 
asked  2500/. ;  but  I  confess  I  do  not  look  upon  the 
2500/.  paid  in  jmid-up  shares  of  the  company  as  very 
much.    I  consider  the  5500/.  as  the  price  of  tlM 
ships ;  so  that,  in  fact,  it  might  wrell  be  said  that  if 
the  2000/.  was  the  price  of  one  ship,  8500/.  was  the 
price  of  the  other ;  or  it  might  have  been  divided  in 
any  way  that  might  have  been  thoun^t  tit.    It  ia 
also  to  be  observed  that  the  word  is  **  Circs,"  which 
I  read  as  meaning  Circassians.     I  thio^  no  one 
earvdoubt^cousidering  what  took  place  with  the  ship^ 
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deUreiy  of  the  ships  to  the  Anglo-Danubian 
Company,  or  to  the  pits. ;  for  here  is  an  express 
authority  to  sell  the  ships  without  any  reference  to 
tbe  pits,  at  all.  Again,  yoa  have  a  similar  thing 
on  the  6th  Aug.  1863,  when  a  letter  was  written 
from  London  to  Mr.  Lankaski,  addressed  to  the 
care  of  Messrs.  Heald,  Mathum,  and  Co.,  at  Con- 
stantinoide,  signed  "  Pro  John  Rogerson  and  Co. : 
W.  B.  Shakell,"  who  was  also  authorised  to  write 
for  them.  The  letter  states  this:  **The  present 
if  to  advise  you  of  the  Chesapeake  having  touched 
at  Malta  on  the  28th  ult. ;  and  we  trust,  if  she  has 
not  already  arrived  at  Constantinople,  she  will  very 
diortly  do  so,  and  you  will  get  her  safely  discharged, 
mad  her  cai^  sent  to  its  destination.  You  will 
then  make  arrangements  to  get  the  steamer  to  the 
Danube ;  but  if  you  find  the  water  too  low  to  get 
to  Belgrade,  you  will  then  make  the  best  arrange- 
ments you  can  for  working  the  vessel  profitably 
hnrer  down  the  river.  The  vessel  must  not  bo  sold 
mder  1500^1,  and  in  the  event  of  your  obtaining  a 
poichaaer  yon  must  be  careful  either  to  obtain  cash 
or  good  bills  on  London.  The  Louise  Crawahaifj 
left  Newcastle  last  week,  and  was  at  Southampton 
on  the  8rd  inst.  You  are  also  at  liberty  to  sell 
this  boat  for  4000/.,  same  payment  as  for  the 
€3kescq>eake ;  and  should  you  sell  cither  or  both,  you 
must  not  mention  the  sale  to  the  Danubian 
people^  but  telegn^h  to  us  immediately,  and  we 
shall  then  replace  them,  by  sending  the  Hatrjf 
Ckuper  and  Wansbeck."  Now,  that  letter  is  distinct. 
Mr.  Bogerson  had  not  only  not  delivered  them,  but 
be  considers  himself  entitled  to  substitute  two  other 
vessels  for  them.  It  is  not  pretended  that  the 
company  ever  agreed  to  buy  two  other  vessels.  Those 
were  the  only  two  they  had  bought ;  but  he  con- 
sidered himself,  at  all  events,  entitled  to  do  as  he 
did,  and  on  the  8th  Oct.  he  writes  to  a  similar  effect. 
In  my  opinion  the  probability  was,  that  Mr.  Roger- 
son  thought  his  security  was  very  bad,  and  he  was 
proposing  to  sell  the  ships  before  the  bills  had 
become  due,  or  any  default  had  been  made,  in  order 
to  pay  himself ;  that  he  claimed  to  be,  and  acted 
as,  mortgagee  in  possession  and  not  as  owner  of  the 
ships :  and  that  it  was  not  in  that  character  that  he 
intended  to  do  what  he  did.  But  after  reading  the 
evidence  it  is  impossible  to  say  that  he  ever  gave  the 
pits,  or  the  company  the  slightest  control  over  these 
vessels,  at  any  place  whatever,  either  in  the  Tyne 
or  at  Constantinople,  or  on  their  way  to  it.  But 
assuming  tiie  deft.  Rogerson  to  be  in  the  right 
(I  will  take  his  own  case  as  he  states  it),  I  will 
then  see  what  the  result  would  be.  Here  is  a 
contract  entered  into  with  the  deft.  Rogerson 
and  Co.  and  the  Anglo-Danubian  Company.  The 
Anglo-Danubian  Company  wanted  boats  for  the 
Danube ;  they  buy  two  boats,  and  they  desire  tbe 
vendor,  who  professes  his  willingness  to  act  as  their 
agent,  to  take  the  two  boats  to  Uie  Danube  for  them. 
The  vendor  still  professes  to  act  as  their  agent,  and 
saying  he  takes  possession  of  them  as  their  agent, 
withholds  from  his  principal  all  control  over  the 
vessels,  and  keeps  them  entirely  to  himself  at  Con- 
stantinople. What  he  would  have,  if  I  simpler 
dismiss  the  bill,  and  give  him  what  he  claims  he  is 
entitled  to,  is  this :  He  has  received  1000/.  in  one 
action ;  he  would  receive  3000^  from  the  pits.,  which 
is  due  upon  three  bills,  and  which  has  been  paid 
into  court  wiUi  interest,  and  he  would  receive  the 
1500/L  for  the  sale  of  the  ship  at  Constantinople, 
being  a  sum  of  upwards  of  6000/.  The  whole  of 
that  would  not  meet  the  amount  which  he  claims 
to  be  due  to  him,  because  what  he  claims  to  be  due 
to  him  is  not  merely  the  amount  of  the  acceptances, 
bat  also  the  money  he  has  laid  out  on  the  vessels, 
which  he  says  amounts  to  3000/.  He  would  receive 
upwards  of  6000/1,  and  the  Anglo-Danubian  Com- 
pany would  literally  get  nothing  at  all.    The  only 


thing  would  be  this,  that  they  would  not  have  even 
the  api>earancc  of  the  vessels  in  the  Danube  for 
their  benefit ;  they  would  merely  have  this,  that  in 
consideration  of  their  being  the  equitable  owners  of 
the  vessels,  without  having  any  control  or  any  power 
over  them,  they  would  have  an  opportunity,  of 
which  they  might  avail  themselves,  of  declaring  to 
their  shareholders  that  they  had  bought  these 
two  vessels,  and  that  they  were  the  owners  of  the 
vessels.  But,  in  the  meantime,  Mr.  Rogerson  would 
have  received  the  sum  of  6000/.  and  upwards  from 
either  the  Anglo-Danubian  Company  or  the  pits., 
as  their  guarantors,  in  order  to  enable  the  pits, 
simply  to  do  and  the  deft,  to  carry  on  a  speculative 
voyage,  for  the  delivery  of  munitions  of  war  upon 
the  coast  of  Circassia.  It  is  thought  that  I  can, 
upon  that,  hold  this  case  to  be  one  in  which  the 
pits,  are  bound  by  their  suretyship  to  allow  that 
to  be  done ;  although  it  is  plain,  in  my  opinion,  that 
upon  the  contract  the  vessels  were  to  be  delivered 
to  the  company,  and  they  were  to  have  the  benefit 
of  the  contract  being  duly  performed.  I  am  of 
opinion,  with  respect  to  that,  that  they  are  dis- 
tinctly discharged  from  the  suretyship  for  the  com- 
pany. Accordingly,  I  make  a  declaration  to  that 
effect,  and  order  the  amount  to  be  repaid  to  them, 
with  costs. 

Solicitor  for  pits.,  J.  II.  Devonshire. 
Solicitor  for  deft.  Rogerson,  Jatnes  Crowdy. 


COUBT  OF  aXXEEN'S  BENCH. 

Iteported  by  Jomr  Thompsov  and  T.  W.  Saundbks,  Esqra., 

BAiTliiten-at-Law. 


May  2  and  June  13,  1865. 

Kemp  v.  HaLlioat. 

Marine  policy  of  insurance — Total  loss^  what 

amounts  to. 

The  ship  Chcbucto  was  insured  in  the  ordinary  form 
for  1500/. ;  site  sailed  with  a  general  cargo  on  lioardy 
and  on  her  voyage  sustained  damage  such  as  to  require 
repairs.  Part  of  the  datnage  was  such  as  to  be  the 
subject  of  general  average.  The  ship  put  into  Fal- 
mouth Jor  repairs,  ami  was  moored  with  part  of  her 
cargo  on  boardf  the  residue  being  on  shore,  and  the 
repairs  were  commenced,  but  not  completed,  when,  on 
the  2nd  Dec.,  she  was  sunk  by  the  perils  of  the  sea^ 
and  lay  submerged  with  the  portion  of  the  cargo  on 
board.  Whilst  she  lay  so  submerged,  the  a^ent  of  the 
assured  (Mr.  Amos)  came  to  the  conclusion  that  to 
raise  ana  repair  the  ship  would  cost  more  than  she  was 
worth  ;  the  ship's  agents  (^Messrs.  Broad  and  Sons) 
were  of  a  different  opinion,  and  acting  on  their  own 
responsibility,  and  not  as  agents  of  the  assured,  they 
did  in  fact  raise  the  ship,  with  the  portion  of  the 
cargo  on  board.  On  the  dth  Dec.,  after  they  had 
commenced  raising  the  ship,  but  before  the  operation 
was  completed,  tne  assured  gave  notice  of  abandon- 
ment. The  pit.  claimed  as  for  a  total  loss ;  the 
underwriters  paid  moneu  into  court  as  for  a  partial 
loss,  and  it  was  agreed  that  the  payment  was  sufficient 
unless  the  loss  loas  total  The  Judge  at  the  trial  left 
the  following  questions  to  the  jury :  Whether  there 
was  a  constructive  total  loss  of  the  vessel,  first,  at  the 
time  when  Mr.  Amos  gave  notice  that  the  pit.  aban- 
doned her;  or,  secondly,  at  the  time  she  la^  moored 
after  being  raised  f  both  of  which  questions  were 
answered  in  the  affirmative.  Upon  the  fads  being 
turned  into  a  tgiecial  case^  with  leave  to  the  court  to  be 
at  liberty  to  draw  inferences  of  fact  in  the  same  way 
as  a  jury  would  be  entitled  to  do : 

Held,  per  Blackburn,  J.,  that  the  ylt.  was  not  exititled  to 
recover  as  /or  a  total  \ou ; 
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(u  rtcottr  di  Jut 

Tbii  WAS  an  action  upon  a  marino  polk;  of 
irituranuc,  bcorinfr  date  the  litli  Oct.  IMtia,  up>n  the 
( TieAnrfo,  Iruni  LivunHHil  ti>  llii)  Jaiicin),  vdncil  at 
i:xHl/.,  but  undiTwrittcn  hy  tiie  d..-tt.  tut  iM.  Tliu 
ilvlt.  had  i»id  W.  lis.  inln  c-uurt,  ami  at  tlic  trial  a 
Tcrdict  was  fouiul  fur  tlic  pit.,  subject  to  iIil-  ful- 
luwiiiK  ca:M.>,  which  «tatcd : 

I.  Tlic  CkebiKto,  the  vcMvl  iiiaurod,  bclnnfcin^  to 
th<:  plu  aailL-d  on  the  I'lst  Oct.  ItdU  from  Livcrpncil 
to  lUo  Janeiro,  un  the  Tojaitc  inHnrcd,  lailen  wiili  a 
gt'Dcral  cargo.  2-  In  tlie  dm.'  proscculioii  uf  her 
v.iyaite  tliB  aliip  nict  willi  heavj  goIuH,  nnd  worked, 
Birainvd,  and  leaked  vcni  inueli,  to  tiiat  it  became 
in'CUBsarj,  by  reason  of  the  pcrild  of  [lie  •caa,  for 
the  «ufety  anil  preservation  of  the  cargo,  »hip,  and 
crew,  to  cut  away  all  forwanl,  anil  bi  bear  up  for, 
Biid  to  put  into,  Falmoulh  harbour  a»  a  port  of 
ri'fujp.',  where  the  vesacl,  with  lier  carKO  on  board, 
eaiiic  to  anchor  on  tlie  I2th  Nov.  IrttiS.  ;l.  By 
reason  i>f  the  premises,  a  certuio  BVera(,'e  loia  was 
■ii.4taincd,  4.  On  Uie  arrival  of  the  pliip  at  Fal- 
iiioutli,  the  □latter  of  the  aliip  applied  to  Messrs. 
llnmd  and  Sons,  who  are  ship  nfteals  at  ITaliuouIli, 
roquCJting  thera  U)  act  as  agfiita  for  the  ship,  and 
Messrs.  Broad  and  Sons  agreed  tu  do  so.  3.  On  the 
recommendation  ot  surveyors  emplojed  by  the 
master,  the  ship  was  passed  inside  the  break- 
water, and  was  moored  to  the  pier  for  the 
purpose  of  being  repaired,  and  a  portion 
of  her  cargo  was  discharged,  the  heavier 
portion  of  her  ciuko,  however,  being  left  in  the 
sliip.  Tlie  repairs  wcro  then  pnicceded  with, 
Imt  were  not  completed  by  the  and  Dec.  IHGS. 
G.  On  the  2nd  Uec.wliiUt  the  slup  was  lying  moored 
to  the  pier,  there  blew  a  hurricane  which  caused  the 
•hip  Willi  that  part  of  the  cargo  wliicli  liod  not  been 
discharged,  to  sink  at  ]icr  moorings  at  a  place  where 
at  low  waItT  thera  was  a  depth  of  twenty-two  feet 
and  at  high  water  a  depth  of  forty  feet.  7.  On  tiie 
same  day,  namclTi  the  :!nd  Dec.  ISfiS,  the  pit.  was 
informed  liy  a  telograra  sent  to  him  by  the  master 
of  thesliip,  that  slie  had  sunk  in  Falmouth  hortfour ; 
anil  on  (he  following  day  a  Mr.  Amos,  a  person 
experienced  in  the  surveying  and  repairing  of  ships, 
arrived  at  Falmouth  with  full  authority  from  the 
Tilt,  to  investigate  the  whole  matter,  and  to  act  for 
him  in  alt  mutters  concerning  the  ship  as  according 
to  (be  best  of  his  jodgmcnt  would  be  best  for  all 
concerned.  Mr.  Ainos  having  eiamincd  tlie  position 
of  the  ship,  and  having  informed  himself  of  her 
prior  condition  and  taking  into  consideration  the 
probable  injuries  the  ship  bad  Bustnincd,  and  having 
formed  a  judgment  of  the  coat  of  raising  her  and  of 
her  further  repairs,  came  to  the  conclusion  that  it 
would  cost  mort  to  raise  and  repair  her  than  she 
would  be  worth  when  repaireil.  Acconlingly  on  the 
-lthUec.he,onthepaTtofthcplt,RavenoticcloBroad 
and  Sons  that  the  pit.  abandoned  the  ship  and  would 
not  be  responsible  for,  and  wonld  have  nothing  to 
•lo  with,  raising  or  repairing  her.  8.  On  the 
7th  Dee.  a  surveyor,  Mr.  Thomas,  by  orders  o( 
Messrs.  Broad  and  Sons  (which  were  given  on  theit 
own  responsibility,  and  not  as  agents  fur  the  pit.), 
conimenceil  raising  the  ship,  and  on  the  20th  of  thai 
month  he  succeeded  in  raising  her  with  all  thosi: 
goods  on  boanl  which  had  not  Iwen  discharptcd  before 
'  thj  aforesaid  2nd  Dec.  She  was  subsequently 
moved  into  dock  by  orders  and  under  the  superin- 
tendence of  the  master,  who  had  remained  at  Fal- 
mouth since  the  arrival  of  the  ship  in  that  hnrbour. 
notwithstanding  that  Mr.  Amos,  on  his  visit  to  Fal- 
mouth, linil  expressly  ordered  the  captain  to  have 
iiolhiii;r  <o  do  with  the  ship,  and  at  the  conimenco- 
inciit  of  Uiit  action  she  was  lying  at  t'a\nwJutVi 
-w/i'/f  miMind,    0.  Oa  the  4th  Dec,  the  captMu, 


the 

pool,  the  brokers  who  had  effected  the  policy  al 
insurance,  and  who  then  held  the  same ;  aM  on  the 
9th  Doc  Davies  and  Co.  gave  doc  notlM  of  aliaii- 
duunient  to  the  deft,  as  follows : 

Livcrpao)  Mh  Dm.  IKl 


ontlonu 


niouUi  Imrtioiu'.  —Yours  h 


■111  I 


not  that 


D.  'W.  D&vus  sud  Ga 


Hie  value  of  that  previously  takea  oat  «M  TOM- 
I'lic  amount  of  the  whole  freight  by  the  cbartcr- 
[iirty  was  4751,  and  upon  the  portion  of  goodi 
r.ank237tl0ji-  The  whole  net  freight  waa  75t  Tb» 
ijuestions  that  were  left  to  the  jury  were,  wheliff 
lliere  W.1S  a  constructive  lotnl  loss  of  the  vessri. 
lirst  at  the  time  when  Mr.  Amos  gave  notieets 
llruad  and  Sons  that  the  pit.  abaadoned  ber;  or 
i;i>condly.  at  the  time  she  lay  moored  after  ban; 
raised  ?  both  of  which  questions  were  anawered  ia 
the  afflrmative.  In  putting  Ihese  questtons  to  lb 
ury,  no  account  was  taken  of  auy  lislality  on  tbt 
«rt  of  the  cargo  or  freight  to  coatribate  ia  ) 
.:cneral  average  towards  tha  eipeiues  of  rainqc 
the  vessel  or  towards  the  general  BvenfiD  loaast 
sea ;  and  it  is  to  be  talten  aa  a  fact  that  if  oA 
liability  for  either  loss  ought  to  have  been  tatai 
Into  calculation  and  the  estluMte  of  the  coM  of 
raising  and  repairing  ooght  to  hare  been  radneid 
by  the  amount  of  the  general  average  to  In  •> 
constituted,  then  there  was  not  a  cuusliUi*' 
total  loss.  11.  The  court  or  coiuta  of  u^aalMK 
to  be  at  liberty  to  draw  Inference*  of  lact  is  At 
? arae  way  aa  a  jury  would  be  entltleil  to  do. 

The  questions  for  the  opinion  of  the  conit  w«r: 
I'irst,  whether  the  pit.  Is  under  the  above  din*- 
stances  entitled  to  recover  on  the  policy  agust  tke 
ileft.  as  for  an  absolute  total  loss  aa  distiagaiAeA 
from  a  constructive  total  loas?  And  if  the  eMit 
rhould  answer  the  above  question  in  the  negative. 
then,  secondly,  whether  it  was  material,  in  delcr- 
inining  the  questicm  of  coustruetire  total  loa^  ta 
take  into  account  the  liability,  if  txj  ancb  exini 
lit  the  cargo  and  freight  to  make  a  geaenl  awigt 
eontributlon  towards  the  ezpciuea  «f  ndiiii(  the 
^hip,  or  towards  the  general  a*er«g«  loM  at  Ma? 
Tbtrdly,  whether  the  notice  of  abaBdoamHU  «sf 
uiven  too  late  ? 

If  the  court  should  be  of  opinion  that  tht  ph. 
WSJ  etiUtled  to  retain  the  verdict,  then  jndgnieiit 
was  to  bo  entered  for  the  pit.  for  the  amount  of  tlie 
verdict  with  costs  of  suit.  If  otherwise,  Umkwm 
lo  be  judgment  for  the  deft,  with  costa  of  soiL 

b  liiiB>sp- 


OihtH  (Bnti,  Q.  C.  with  him)  for  the  deft. 

The  following  cases,  &0.,  were  cited : 
I'liillips  on  InmraniM,  1343  4, 1S50-1, 1646 ; 
2  Amould  on  InsnrwiGe,  lllS-USl ; 
J'txaat  V.  The  yalumat  InmraKa  Compaam,  16  VcaJ- 

453; 
/W«  V.  DiJi-t.  1  Hoo.  A  R.  4S  ; 
AWjr;hv. /bait,15Q.aet9;  19  L.  J.  609,  a B.  1 

Cambridnt  v.  AitderKm,  3  B.  A  C.  691 ; 

IM^'-  V.  Jan-jn,  2  Ell.  A  EIL  160 ;  S8  L.  J.  Sff. 


r,Rimfm*f,6'Bx.  263( 


.»/«»  V.  SnuA,  9  C.  I 


TYi^  aT^menU  vofficUntly  a| 
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Kemp  v.  Uallidat. 


[Q.  15. 


JuM  13. — Sh££,  J. — ^I  Will  proceed  to  read  my 
odgment  in  the  case  of  Kemp  v.  HalUday.  Having 
lad  the  advantage  of  reading  the  judgment  of  my 
nrother  Blackburn,  I  refer  generally  for  the  facts 
ipon  which  our  opinion  is  asked  to  his  statement  of 
hem,  and  to  the  statement  in  the  case.  On  the  law 
aid  down  bv  him,  as  the  result  of  a  great  number 
if  differentjy  worded  and  variously  illustrated 
lecisions  (jroing  v.  Manning^  H.  of  L.  Gas. ; 
lad  Parry  v.  Aberdeen^  9  B.  &  Cr.,  417;  Ben- 
mi  V.  Chapman^  2  H.  of  L.  Cas.  720;  Moss 
r.  Smithy  9  C.  B.  103;  Garditw  v.  Salcadore,  1 
if  CO.  &  Rob.  117;  and  Bosetto  v.  Gurnei/y  11 
}.  B.  1 7G)  on  the  questions  of  abandonment  and 
iOiiBtructive  total  loss,  I  do  entirely  concur  with  him, 
ind  I  think  it  better  to  adopt  the  language  which 
le  has  used  than  attempt  any  further  elucidation  of 
be  pinciples  which  it  establishes.  If  my  judgment 
onld  prevail,  the  pit.  would  retain  his  verdict.  I 
Liffer  with  my  learned  brother  rather  upon  the 
oferences  to  be  drawn  from  the  facts  submitted  to 
iBj  and  upon  the  application  to  them  of  the  law, 
hkn  upon  the  law  itself.  On  the  first  question, 
lamely,  whether  the  pit.  is  entitled  to  recover  as  an 
kbsolute  total  loss,  as  distinguished  from  a  conatruc- 
ive  total  loss,  my  answer  is.  No.  It  was  not  im- 
KMsible  to  raise,  or,  when  raised,  to  repair,  the  ship. 
rhere  was  a  chance  of  raising  her  in  a  condition 
rhich  would  enable  her,  after  repairs  had  been  done 

0  her,  to  be  used  as  a  ship.  Subsisting  as  she  did  in 
ipede  under  the  control  of  the  assured,  and  not 
jcing  in  danger  of  immediate  destruction,  it  would 
lare  been  inexcusable  to  have  sold  her,  and  to  have 
dlowed  her  to  be  removed  in  fragments  as  a  wreck, 
ir  to  have  sold  her  as  a  wreck  when  raised,  without 
^▼ing  to  the  underwriters,  by  notice  of  abandon- 
nent,  the  opportunity  of  electing  whether  they 
NToold  incur  the  expense  of  raising  and  repairing 
ler.  We  can,  as  it  seems  to  me,  consistently  .with 
'he  decisions  within  the  range  of  which  the  facts 
jefore  us  lie,  give  but  one  answer  to  this  question, 
uunely,  that  the  ship  as  she  lay  submerged  at  Fal- 
noath,  and  when  moored  in  dock  i^ter  she  had 
jeen  raised,  was  not  an  absolute  total  loss.  To  the 
lecond  question  proposed  to  us,  namely,  whether  it  was 
nateriai,  in  determining  the  question  of  constructive 
»tal  loss,  to  take  into  account  the  liability,  if  any 
inch  existed,  of  the  cargo  and  freight  to  make  a 
reneral  average  towards  the  expense  of  raising  the 
ihipi,  or  towards  the  general  average  loss  at  sea,  my 
mswer  is  also  in  the  negative.  It  is  admitted  that, 
regard  being  had  to  the  cost  of  raising  the  ship,  the 
!08t  of  repairing  her  when  raised,  and  her  probable 
raloe  when  repaired,  she  was  constructively  a  total 
068  on  the  4th  Dec.  when  the  pit  informed  the 
If  essrs.  Broad  that  he  abandoned  her,  and  also  when 
noored  in  dock  after  she  had  been  raised,  unless  the 
lability  of  the  freight  and  cargo  to  contribute  to 
;he  general  average  loss  at  sea,  and  of  the  freight 
ind  cargo  to  contribute  in  a  general  average  to  the 
x>st  of  raising  her,  or  either  of  them,  were,  in  deter- 
nining  the  question  whether  she  was  constructively 

1  total  loss,  proper  items  of  deduction  from  the 
mtlay  necessary  to  raise  and  repair  her.  First,  as 
x>  the  general  average  loss  at  sea ;  a  voluntary  sacri- 
ice  of  part  of  the  ship  and  of  her  apparel  having 
yeen  made  for  the  aversion  of  the  common  danger  to 
^hich  ship,  freight,  and  cargo  were  expose(^  the 
issnrcd  on  the  ship  had  a  claim  against  his  insurers 
'or  the  share  of  the  loss  chargeable  to  ship,  and  also 
'or  the  share,  should  it  not  have  been  paid  to  him, 
:hargeable  to  the  cargo ;  though  on  payment  of  this 
atter  share  being  subrogated  to  the  assured  on  ship 
is  respects  his  claim  for  it  upon  his  co-contributories 
o  the  ^general  average  (see  Fothier  Contract  de 
kssorance,  No.  52, 164),  such  portion  of  the  money 
ralne  of  the  assured's  share  of  the  general  average 
x>ntribatiaD  as  had  Dot  been  expended  on  the  repairs 


before  the  final  disaster  would,  as  a  claim  upon  his 
insurers,  merge  and  be  absorbed  in  the  subsequent 
loss,  if  total,  occasioned  by  that  disaster  (see 
Marshall,  5th  edit.  435 ;  Chefninant  v.  Pearson,  4 
Taunt.  3G7 ;  ISteicart  v.  Steele,  5  Scott  N.  R.  927 ; 
and  Live  v.  Janson,  12  East,  648) ;  such  portion  of  it 
as  liad  been  expended  on  repairs  which  had  become 
valueless  by  reason  of  fresh  damage  done  by  the 
final  disaster  tu  the  parts  repaired  would  have  to  be 
expended  again,  if  a  resolution  to  repair  had  been 
taken,  such  portion  as  had  been  actually  expended 
on  repairs,  which  enured  to  the  benefit  of  the  ship 
after  the  final  disaster,  must  be  taken,  on  these 
findings,  to  have  been  considered  in  the  estimate  of 
the  repairs  which  would  be  required  for  her  restor- 
ation, so  tliat  no  portion  of  the  indenmity  recover- 
able by  the  shipowner  from  his  insurers  in  respect 
of  his  ship's  share  of  the  general  average  loss  at 
sea  could  come  in  aid  of  his  liiibility  on  contracts 
for  raising  or  repairing  the  ship.  The  same  obser- 
vations apply  to  such  portions  of  the  share  of  tlic 
general  average  contribution  ciiargeable  to  the 
cargo,  as  before  the  final  disaster  had  been  expended 
on  repairs  which  had  become  valueless  by  reason  of 
fresh  damage  done  to  the  parts  repaired,  or  which 
still  coming  to  the  ship's  benefit  after  the  final 
disaster  must  be  taken  to  liave  -  been  consi- 
dered in  the  estimate  of  the  required  repairs  on 
which  the  resolution  to  abandon  was  based. 
AVhether  the  cost  of  raising  the  ship,  if  she  had  been 
raised  by  the  pit.,  would  have  been  the  subject  of  a 
genera]  average  or  not,  is  a  question  which  it  is  im- 
possible, as  I  read  the  statement  before  us,  to 
answer  affirmatively,  uninformed  as  we  are  of  the, 
state  of  things  as  respects  ship«  freight,  and  cargo 
in  which,  and  the  said  intention  with  wliich,  the 
cost  would  have  been  incurred.  Extraordinary 
expenses  submitted  to  by  the  master  of  a  ship 
under  the  urgent  pressure  of  a  well-founded  fear 
or  moral  certainty,  should  they  not  be  submitted  to, 
of  total  loss  Of  ship,  freight,  and  cargo  (see 
Emerigon,  c.  12,  s.  39 ;  Benecke  191  and  192  ;  and 
Bailey  on  General  Average,  15),  all  of  them  being 
in  equal  peril  of  perisMng,  may,  so  far  as  such 
expenses  serve  to  avert  a  danger  threatening  the 
whole  concern,  and  are  not  incurred  to  repair  or 
diminish  an  already  existing  loss,  as  will  found  a 
claim  for  general  average  contribution,  as  the  jetti- 
son of  goods,  or  the  cutting  away  of  masts  and 
cables  (see  Benecke,  214  and  215) ;  but  the 
right  to  contribution  by  way  of  general  average 
has  no  place  where  there  has  not  been  a  volun- 
tary sacrifice  of  property  or  money  for  the 
common  safety  in  a  danger  imminent  and 
common  to  the  ship  and  the  property  in  her. 
The  mere  circumstance  that  an  outlay  absolutely 
indispensable  to  the  continued  existence  of  a  ship 
as  a  ship,  and  to  the  earning  of  her  stipulated  freight, 
may  incidentally  be  conducive  also  to  the  rescue  of 
cargo  remaining  in  the  ship,  but  not  in  danger  of 
perishing  with  the  ship,  would  not  impart  to  it  the 
character  of  such  a  sacrifice.  Expenses  incurred 
by  a  shipowner  with  cargo  on  board  in  keeping  his 
ship  afloat,  or  in  restoring  her  to  a  condition  of 
navigability,  if  they  be  the  necessary  consequence 
of  an  accomplished  misfortune,  and  not  occasioned 
by,  or  the  necessary  consequence  of,  a  yoluntary 
bestowal  of  this  property  or  of  part  of  it  for  the 
common  safety,  are  incurred  for  his  own  ben(>fit  to 
enable  him,  by  fulfilling  his  contract,  to  earn  his 
freight,  and  can  no  more  found  a  claim  for 
a  general  average  contribution,  than  the  expense 
of  hiring  another  ship  to  carry  the  cargo  to  its 
destination.  The  distinction  between  extraonli- 
nary  expenses  incurred  to  repair  or  diminish  a 
particular  average  loss,  and  extraordinary  cx\$eci«e^ 
incurred  or  oceaaioxvcA.  Yi'j  «l  %wifv^<»  lot  >Ccv^  ^\»k»ss«^ 
safety,  at  a  tuufc  yiYv^i\i  vjVORaxiX.   >Jbwcs^  NX»  '^^^^ 


274 


MAEITIME  LAW  CASES. 


Q.  B.] 


Kemp  r.  Uallidat. 


[Q.B. 


be  impossible  to  avert  a  total  loss  of  all  the  inte- 
rests at  risk — as  in  tbc  case  put  by  Benccke  and  on 
his  authority,  and  partly  in  his  words,  and  with  the 
intention  probably  of  adopting  and  condensing  the 
qualifications  which  restrict  their  meaning  by  Mr. 
^Ir.  Arnould  of  a  stranded  ship  which,  having  sus- 
tained a  particular  avenigo  loss,  ^^  is  in  most  cases 
in  danger  of  being  totally  lost,  unless  speedy  mea- 
sures are  taken  for  its  preservation,'*  is  neatly  pre- 
cised in  the  words  by  which  the  positive  enactment 
of  art.  G,  the  French  Ordinance  des  Arranes, 
tit.  7,  is  rectified  and  made  conformable  to  principle 
in  the  corresponding  art.  40<)  of  the  Code  de  Com- 
merce des  Arrancs,  tit.  11.  In  the  former  "the 
cost  of  floating  a  ship,*'  in  the  latter  "  the  cost 
of  floating  a  ship  stranded,  with  the  intention 
of  averting  a  total  loss,"  is  declared  to  be  gene- 
ral average.  The  case  before  us,  though  com- 
bining a  particular  average  loss  to  ship  with 
probably  a  particular  average  loss  to  cargo,  does 
not,  unless  we  import  into  it  intentions  on  the  part 
of  the  shipowner  which  appear  not  to  have 
influenced  him,  and  danger  to  the  cargo  which  does 
not  appear  to  have  beeu  apprehended,  di£fer  much 
in  the  principle  of  its  decision  from  the  case  cited 
in  the  iosurance  books  from  the  Digest,  of  the 
freighted  ship  which,  having  sustained  a  heavy 
average  loss  in  her  voyage  to  Ostia,  was  compelled 
to  put  into  IlipiK)  and  there  incur  expenses  which 
were  necessarj'  for  her  own  safety  to  enable  her  to 
reach  her  destination  and  deliver  her  cargo  in  good 
condition.  It  was  argued  in  that  case  that  the 
owners  of  the  cargo  ought  to  contribute  to  make 
good  the  damage  which  the  ship  had  sustained ; 
but  the  decision  was  against  the  shipowner,  because 
the  expenses  had  been  incurred  rather  for  the  benefit 
of  the  ship  than  the  preservation  of  the  cargo: 
*'  Hie  eorum,  sumptus  instruendo  magis  maris  quam 
conservanderum  mercium  gratia  factus  est."  The 
sliipowner  must  raise  his  ship  or  hire  another,  or 
lose  his  freight.  It  is  his  aifair,  and  his  only.  The 
charges  in  such  a  misfortune  of  unloading,  housing, 
drying,  and  reloading  the  cargo,  fall  in  like  manner 
upon  the  owner  of  it :  (see  Benecke,  191, 194.)  Were 
it  otherwise,  every  mishap  of  this  kind  in  part 
would  be  converted  into  a  general  average.  The 
shipper  who  has  a  right  under  his  contract  to  have 
a  sea-borne  carriage  provided  for  the  conveyance  of 
his  goods  from  the  place  of  their  shipment  to  the 
place  of  their  destination  would,  in  addition  to  the 
agreed  freight,  have  to  bear  part  of  the  expense  to 
which,  by  the  very  nature  of  the  service  and  of  the 
instrument  by  which  it  is  rendered,  the  shipowner 
is  engaged,  and  his  goods  contribute  to  a  general 
average,  not  according  to  their  weight,  but  ac- 
cording to  their  value  (a  provision  perfectly  just 
where  all  are  in  equal  danger  of  total  loss).  Mer- 
chandise of  bulk  and  weight  so  small  as  to  o£fer  no 
impediment  to  the  raising  of  a  ship,  or  none  that  would 
not  yield  to  a  small  increase  of  mechanical  power, 
should  be  burdened  with  a  principal  share  of  the 
cost  of  raising  her,  although,  regard  being  had  to 
her  age,  class,  previous  condition,  and  present  em- 
ployment, it  would  be  madness  on  the  part  of  her 
owners  not  to  incur  the  expense  of  raising  her  so  as 
to  enable  her  to  arrive  at  her  destination,  earn  her 
freight,  and  be  afterwards  useful  as  a  ship.  In  the 
case  bcifore  us,  the  ship  having  escaped  the  danger 
which  necessitated  the  sacrifice  of  part  of  her 
apparel  at  sea,  and  while  moored  in  safety  to  the 
pier  at  Falmouth,  was  assailed  by  a  hurricane, 
during  the  raging  of  which  she  foundered.  The 
damage  caused  by  this  disaster  to  ship  and  cargo 
was  damage  by  a  peril  insured  against,  and  charge- 
able separately  to  the  owners  of  each  by  them.  No 
CMC  for  coiitribation  between  them  could  arise 
unieaa  gome  new  «acriflcc  was  made  to  obviate  and 
mr&t  what,  but  for  such  SAcrificc.  would  be  the  great. 
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probability  of  further  disaster  to  stdp  and  cargo 
involving  the  total  loss  of  both  of  them.    Whether 
the  cargo  was  irreparably  damaged  by  ita  submer- 
sion or  not  damaged  at  all,  averaged  only  to  the 
extent  of  the  cost  of  raising  it  alone,  or  of  the  cost 
above  the  value  of  the  ship  when  raised  (rf  raising 
the  cargo  with,  and  in  the  ship,  io  danger  of  abso- 
lute total  loss,  or  certain  to  be  recovered  in  the  early 
and  necessar>"  operation  of  removing  the  submerged 
ship  from  the  pier  side,  is  not  stated,  nor  to  what 
extent  the  freight  to  be  earned  by  the  shipowner 
was  imperilled  by  the  loss,  should  it  prove  one,  of 
his  ship.    With  the  exception  of  the  fact  that  the 
ship  liad  gone  down  during  the  sway  of  exceptional 
violent  winds  over  waters  usually  tranquil — in  itself 
a  strong  prima  facie  objection  to  a  claim  for  genenl 
average  contribution — we  are  informed  of  no  circum- 
stance which  might  lead  us  to  the  conduaion  that 
such  motives  for  incurring  the  expense  of  raising 
the  ship  could  have  existed  as  might  convert  what 
in  its  nature  was  a  particular  average  into  a  genend 
average  outlay.    Benecke  says,  in  the  context  of 
the  passage  interwoven  by  Mr.  Amoidd  with  his 
statement  of  the  law  on  this  point,  that  ^  if  the 
charges    of    floating   a    ship   exceed    the    value 
which    is    saved    by    it    to   the   shipowner,  sod 
the   measure    be    deliberately    adopted  to  aTwd 
the    losses    and     expenses     to    whidi    stranded 
goods  are  frequently  exposed,  the  surplus  of  the 
charges  of  floating  the  ship  above  the  value  safed 
to  the  shipowner  ought  to  be  borne  by  the  cargo;'' 
but  that  **  the  charge  of  floating  can  in  no  cue 
be  the  subject  of  general  average."    The  latter  psrt 
of  this  passage  is  more  roundly  worded  than  oo 
reference  to  other  passages  already  cited  from  hii 
chapter  on  average  it  seems  probable  that  he  coald 
have  intended.  I  read  it  as  the  expression  of  s 
general  rule,  subject  to  the  exceptions  which  he  hid 
before  indicated.    The  rule  applies  to  the  facts  be- 
fore us,  and  there  is  nothing  in  them  which  could, 
in  my  judgment,  have  brought  the  cost  of  rainng 
the  ship  in  question  within  any  admissible  excep- 
tion to  it.    The  statement  on  which  we  are  asked 
to  answer  the  second  question  put  to  us  presents, 
in  truth,  though  the  disaster  occurred  in  a  place 
protected  from  all  but  extraordinary  sea  risks,  and 
where  appliances  for  ship's  rescue  may  be  supposed 
to  have  been  obtained,  a  case  of  shipwreck  in  the 
event  of  which,  according  to  Casa  Regis,  the  hi^iest 
authority  on  such  questions,  and  according  to  other 
authorities  whom  ho  cites  (Van  Leewenaod  DeVicq, 
ad  tractulum  quint!  Webster  de  Arranes,  pi.  45), 
his  and  their  opinions  having  been  adopted  by  later 
writers  of  nearly  equal  weight,  there  is  no  room  for 
general  average  contribution.    If  we  were  to  come 
to  a  different  conclusion  our  judgment  might  be 
cited  in  support  of   the  position  that  the  cost  of 
raising  a  ship  submerged  in  part  with  caigo  of 
whatever  kind  on  board  is  always  to  be  made  good 
to  the  shipowner  by  a  general  average,  no  matter 
how  certain  the  rescue  of  the  cargo  by  other  means 
may  be,  how  little  damage  it  will  sustain  from  a 
short  delay,  and  as  respects  the  ship's  freight  how 
practicable    and     inexpensive    to    hire    another 
ship  in  which  to  carry  that  cargo  to  its  destina- 
tion, that  the  mere  fact,  in  flne^  that  the  property 
saved   benefits  by   an    act  out   of    the    ordinaiy 
course  of  a  ship's  service,  is  alone  suflldent  to 
justify  the  allowance  in  general  average  of  the  loss 
caused  by  the  act,  or  by  the  expense  attending  it: 
(see  Bailey,  p.  10.)    Nor  does  the  theoiy  on  which 
such  a  contention  must  rest  better  reoommend  itself 
as  the  story  of  the  disaster  proceeda.    The  ship  was 
raised  with  the  cargo  in  her,  not  by  the  shipowner 
or  the  master  acting  for  the  common  safety  of  the 
ship  and  cargo,  but  by  persona  offlciouslr  xetcning 
aa  fta]LNOT%^  axvd  assessing  themselves  of  the  lescned 
\(to^t\.7  m  \2ki<&  Xtfy^  ^1  T«fi«K\  ttncDL  thoie  whim  ifc 
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night  erentiially  concern.  The  expenses  incurred 
t>y  them  were,  surely,  not  general  average  appor- 
tionable  between  ship,  freight,  and  cargo,  of  none 
of  which  had  a  sacrifice  been  made  in  time  of 
Ijuriger  for  the  common  safety,  and  surely  were  the 
pubject  of  distinct  and  separate  claims,  secured  by 
separate  liens  on  the  ship  and  on  the  cargo  respec- 
tively. If  the  master,  in  the  discharge  of  his  duty 
to  keep  the  ship  and  cargo  water-borne,  had  raised 
the  ship,  he  would  have  been  entitled  to  no  reward 
for  doing  so,  and  could  have  charged  the  cargo  for 
no  portion  of  the  expense  of  which  it  was  not  the 
special  and  particular  cause.  The  ship  and  cargo 
having  been  raised  by  strangers,  they  would  be 
entitled  to  a  reward,  and  would  have  a  lien  for  it  on 
each  of  the  subjects  saved,  redeemable  by  a  pay- 
ment to  be  assessed  on  a  fair  consideration  of  the 
skill,  money,  time,  and  labour  expended  upon,  and 
of  the  Taluc  of.  each  of  those  subjects.  The  ingre- 
dients of  a  salvage  service,  not  contracted  for  or 
rendered  in  time  of  danger,  are  not  the  same  as  if 
a  general  average  act.  The  former  cannot,  after 
the  service  done,  be  converted  into  the  latter  by 
agreement  between  the  salvors  and  the  owners  of 
one  of  the  subjects  saved;  nor  are  the  charges 
which  attach  to  the  subjects  saved  apportionable 
between  them  on  the  principle  of  a  general  average. 
If  I  could  feel  sure,  after  reading  the  judgment  of 
my  brother  Blackburn,  that  this  view  of  the  second 
question,  as  respects  the  point  of  general  average, 
was  correct,  and  that  we  are  not  bound  to  assume  a 
general  average  intention,  if  such  intention  might, 
though  we  are  not  informed  of  it,  have  existed,  it  would 
be  unnecessary  to  consider  whether,  supposing  the 
rost  of  raising  the  ship  were  the  subject  of  a  general 
average  contribution,  the  share  of  it  chargeable  to 
the  cargo  ought  to  be  taken  into  account  as  an  item 
:>f  deduction  in  determining  whether  a  constructive 
total  loss  had  taken  place.  In  my  opinion,  however, 
it  would  not  be  a  proper  item  of  deduction.  The 
mbject  of  insurance  had  sustained  a  particular  ave- 
rage loss  by  perilB  of  the  sea,  the  measure  of  which 
loss,  as  between  the  assured  on  the  ship  and  his  in- 
lurers,  was  the  cost,  although  the  cargo  may  have 
uadvcrtently  benefited  by  it  (see  Watson  v.  TTte 
Marine  Insurance  Company,  7  Johns.  Rep.  57),  of 
raising  the  ship,  and  of  repairing  the  ship  damage 
irhich  the  accident  had  occasioned ;  and  that  loss, 
irbether  partial  only  or  constructively  total,  fell  at 
Nice  upon  the  underwriters  on  the  ship.  In  the 
Atter  case  nothing  that  occurred  afterwards,  the 
ihlp  being  in  fact  unworthy  of  the  cost  of  raising 
ind  repidring  her,  and  abandonment  being  totally 
nade,  could,  as  respects  them,  alter  its  character,  or 
rary  their  liability  for  it.  Supposing,  however,  that 
;he  intention  with  which  the  outlay,  necessitated  by 
:he  submersion  of  the  ship,  was  incurred,  could 
Tanaform  what  was  a  particular  average  loss  into  a 
pmeral  average  loss  from  its  inception,  or  that  we 
were  at  liberty,  regardless  of  what  had  already  hap- 
lened  (the  ship  and  cargo,  as  they  lie  submerged, 
Ming  in  imminent  danger  of  destruction),  to  con- 
nder  the  resolution  to  raise  the  ship  as  the  starting 
^oint,  and  the  outlay  required  for  that  purpose  as  a 
lacriflce  by  the  shipowner  for  the  common  safety, 
in  determining  whether,  as  between  the  assured  and 
the  ship,  not  being  also  owner  of  the  cargo,  and  his 
Atiiren,  a  loss  constructively  total  had  taken  place, 
lie  liability  of  the  cargo  to  contribute  to  the  general 
iTerage  would  not  be  an  allowable  item  in  diminu- 
:ion  of  the  estimate  of  expenses  on  the  amount  of 
irhich  the  question  of  partial  only  or  of  oon- 
tmctive  total  loss  would  depend.  The  assured, 
laring  sustained  a  loss  of  the  subject  of  in- 
uianoe  ^  the  perils  insured  against,  would 
lare  a  right  to  look  for  his  indenmity  from 
he  person  who  had  engaged  to  indemnify  him,  with- 
al tnnbUDg  himself  with  an/ remedies  over  against 


third  parties.  Ho  was  not  bound,  on  the  occurrence 
of  a  misfortune  involving  a  loss  of  the  subject  in- 
sured, so  probably  total  as  this  must  have  been  con- 
sidered by  Mr.  Amos,  and  appears  from  the  state- 
ment before  us  to  have  been,  to  expend  his  money 
on  the  chance  of  being  reimbursed  a  part  of  it  by  a 
satisfactory  adjustment  of  general  average  at  Riode 
Janeiro,  should  the  cargo  l^  safely  delivered  there 
out  of  the  crippled  ship.  He  had  paid  his  premium 
for  the  option,  under  such  circumstances,  of  calling 
upon  his  insurers  to  bear  that  risk  of  disentangling 
his  capital  from  the  disaster  and  surrendering  to 
them  his  ship,  they  paying  him  as  for  a  total  loss, 
and  all  the  rights  and  liabilities  attaching  to  the 
ownership  of  it.  This  seems  to  me  clear  on  prin- 
ciple and  on  authority.  It  has  been  so  decided 
repeatedly  by  judges  of  the  highest  eminence,  and 
amongst  them  by  Kent  and  Story  in  the  courts  of 
the  United  States.  There  would  be  no  really  useful 
indemnity  were  it  otherwise.  If  a  total  loss  of  the 
subject  of  insurance  has  actually  taken  place,  its 
insurers  must  pay  its  real  or  agreed  value ;  if  a  total 
loss  of  the  subject  of  insurance  has  constructively 
taken  place,  they  must  pay  its  real  or  agreed  value^ 
and  make  the  most  of  the  salvage  ceded  to  them  and 
of  the  rights  against  third  parties  which  attach  to  it» 
Apart  from  the  question  of  general  average,  I  cannot 
think  that  any  share  of  the  cost  of  raising  the  ship 
which  the  Messrs.  Broad  or  the  pit.,  after  the  adop- 
tion by  him  of  their  act,  might  consider  chargeable 
to  the  cargo  raised  in  the  ship,  would  be  an  admis- 
sible item  of  deduction  in  considering  whether  a  con- 
structive total  loss  of  ship  had  taken  place.  The  fact 
that  the  ship,  though  a  wreck,  and  the  cargo  might 
together  be  worth  the  cost  of  raising  them  and  of 
repairing  the  ship,  could  not,  in  my  judgment,  as 
between  her  owners  and  their  insurers,  operate  to 
make  the  loss  H>n  ship  less  than  total,  if  the  ship 
separately  was  not  worth  the  cost  of  raising  and  re- 
pairing her.  The  engagement  of  the  underwriter  is, 
that  the  thing  which  he  insures  shall  with  reasonable 
repairs  and  expense,  for  which  he  imdertakes, 
should  they  be  rendered  necessary  by  the  perlla 
insured  against,  reach  its  destination  capable  of  being 
used  as  the  thing  which  it  was  when  the  risk  com- 
menced, or  that  he  will  bear  the  loss  of  it.  His 
contract  is  to  indemnify  the  assured  against  the  loss- 
which  the  subject  of  insurance  shall  sustain  by  the 
perils  insured  against ;  it  does  not  extend  to,  and  ia 
not  limited  by  the  loss  which  the  assured  shall  sus- 
tain in  consequence  of  his  being  the  owner  of  the 
subject  of  insurance :  (see  Reimer  v.  Ringrose,  6  Ex. 
263,  and  Bailey  on  Perils  of  the  Sea,  83,  34.)  I  see. 
nothing  in  the  case  of  Moss  v.  Smith  inconsistent 
with  this  view,  but  much,  by  implication,  in  support 
of  it.  A  loss  on  freight  was  there  claimed  from  the 
underwriter  on  freight  because  the  ship  had  sus- 
tained damage,  the  repair  of  which,  though  it  would 
have  cost  very  much  less  than  the  value  of 
the  ship  when  repaired,  would  have  cost  more 
than  tiie  freight  she  was  in  course  of  earn- 
ing ;  to  which  it  was  properly  answered  that  the 
loss  contended  for  was  a  loss  of  freight  as  incident 
to  the  ship,  and  that,  the  ship  being  practically 
repairable,  its  incident  the  freight  could  not  be  lost. 
It  has  none  but  a  remote  and  distinguishable  bearing 
on  a  case  in  which  the  ship  itself  by  the  perils  insured 
against  had  become  unworthy  of  the  cost  of  raising 
and  repairing  her.  Apply  what  Maule,  J.  and  Lord 
Truro  said  to  ship  and  cargo  instead  of  ship  and 
freight,  and  Moss  v.  Smith  will  be  found  to 
fail  at  every  point  as  an  authority  governing  this- 
case.  No  doubt,  as  Lord  Mansfield  said  in  Hamil-- 
ton  V.  Mendez,  '*  it  is  repugnant  to  a  contract  of  in- 
surance to  recover  as  for  a  total  loss  when  the  final 
event  has  determined  that  the  damnificatiou  ia  la 
truth  an  a\eiatse  V»%  -J'  \>u^.\iat^L\^»xflSL^^^^^io»^ 
dealing  mlYi  \:iELQ  «»»ft  ^l  «^  ito8»  «QiMf»!X>  ^  «^»s^ 
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recaptured  and  safe  before  action  brought ;  lii« 
words  arc  no^  applicable  to  the  case  of  two  distinct 
subjiM^ts  the  property  of  different  owners  damaged 
by  the  same  disaster,  as  to  one  of  which  the  ques- 
tion is,  whether,  not  being  at  the  time  of  its 
abandonment  reasonably  wortli  the  cost  of  raising 
and  repairing  it,  it  was  then  constructively  a  total 
loss.  On  the  third  question,  whether  the  notice  of 
abandonment  was  given  too  late,  my  opinion  under 
all  the  circumstances  of  this  case  is,  that  the 
■^abandonment  on  the  9th  Dec.,  the  date  of  the  notice 
given  by  Messrs.  Davies  to  the  deft,  was  in  time.  It 
•is  enough,  if  notice  of  abandonment  be  given  within 
a  reasonable  delay ;  unreasonable  or  not  is  a  question 
for  a  jury,  and  upon  this  case  for  us.  My  judg- 
ment, therefore,  upon  the  whole  matter  would  be 
for  the  pit. ;  but  as  it  does  not  agree  with  tlie  judg- 
ment of  my  brother  Blackburn,  I  withdraw  it,  and 
judgment  will  be  entered  for  the  deft. 

Blackburn,  J. — It  appears  from  the  statement 
in  the  cose  that  the  ship  Chebucto  was  insurerl  in  a 
valuetl  policy  in  the  ordinary  form  for  1500/. ;  she 
sailed  with  a  general  cargo  on  board,  <ind  on  her 
voyage  sustained  damage  such  as  to  require  repairs. 
Part  of  the  damage  thus  incurred  was  such  as  to 
bo  the  subject  of  general  average.  The  ship  put 
into  Falmouth  for  repairs,  and  was  moored,  with 
part  of  her  cargo  on  board,  the  residue  being  on 
shore,  and  the  repairs  were  commenced  but  not 
•completed.  When  in  this  state  she  was,  on  the  2nd. 
Dec.,  sunk  by  a  peril  of  the  sea,  and  lay  submerged 
with  the  portion  of  the  cargo  on  board.  Wiiile  she 
lay  so  submerged,  the  agent  of  the  assured,  Mr. 
Amos,  came  to  the  conclusion,  as  is  stated  in 
imragraph  7  of  the  case,  that  to  raise  and  repair  the 
«hip  would  cost  more  than  she  was  worth.  The 
ship's  agents,  Messrs.  Broad  and  Softs,  were  of  a 
different  opinion,  and  acting  on  their  own  responsi- 
bility, and  not  as  agents  of  the  assured,  they  did  in 
fact  raise  the  ship  with  the  portion  of  cargo  on 
board.  On  the  i)th  Dec.,  after  Broad  and  Sons  had 
-commenced  raising  the  ship,  but  before  the  opera- 
tion was  completed,  the  assured  gave  notice  of 
abandonment.  The  pit.  claimed  as  for  a  total  loss, 
the  underwriters  paid  money  into  court  as  for  a 
partial  loss,  and  it  appears  to  have  been  agreed 
between  the  parties  that  the  payment  was  sufficient 
unless  the  loss  was  total.  It  appears  also  to  have 
been  agreed  between  them  that  if  the  fact  that 
there  would  be  a  claim  for  contribution  against 
the  cargo  on  board  the  submerged  vessel,  which 
cargo  would  be  raised  by  the  same  operation  as 
raised  the  hull,  and  which  would  be  saved  along 
with  the  hull,  was  to  be  taken  into  account,  there 
was  no  total  loss.  And  it  seems  also  to  have  been 
agreed  between  the  parties,  that  if  the  fact  that 
part  of  the  sea  damage  which  necessitated  the 
repairs  was  the  subject  of  general  average  was  to  be 
tiuken  into  account,  there  was  no  total  loss.  But  it 
seems  to  have  been  contended  by  the  underwriters, 
that  even  if  both  these  facts  were  to  be  discarded  as 
immaterial,  the  circumstances  were  not  such  as  to 
constitute  what  is  called  a  constructive  total  loss. 
Th«  arrangement  made  at  the  trial  appears  to  have 
been,  that  the  opinion  of  the  jury  should  be  taken  on 
this  disputed  question  of  fact,  and  that,  subject  to 
their  finding,  the  case  should  be  reserved  for  the 
court.  The  case  is  by  no  means  clearly  stated ;  but 
I  think  that  what  I  have  stated  above  is  the  effect 
of  the  statement  in  paragraph  10,  that  the  learned 
judge  left  to  the  jury  the  question  whether  there 
was  a  constructive  total  loss  at  the  time  when  the 
vessel  was  submerged,  and  the  assured*s  agent  de- 
termined not  to  raise  her,  or  after  she  was  raised, 
.and  the  jury  found  both  these  questions  in  favour 


part  of  the  cargo  or  freight  to  contribute  in  generd 
average   towards    the    expenses     of    raiaiiig  the 
vessel,  or  towards  the  general  average  loss  at  set, 
and    it  is  to   bo  taken  as  a   fact,  that   if   sock 
liability  for  either  loss  ought  to  have  been  taken 
into  calculation,  and  the  estimate  of  the  cost  of 
raising  and  repairing  ought  to  have  been  rednocd 
by  the  amount  of   general  average  to  be  so  cuo- 
tributed,  then  that  there  was  not  a  oonstmctiTe 
total  loss.    Some  questions  are  raised  as  to  the 
effect  of  the  lateness  of  the  notice  of  abandon- 
ment, on  which   it  is    unneceaaaiy    to  come   to 
any  determination,    as  I  conclude   that   on  this 
statement    there    never    was    such    a    state   of 
things  as  could  amount  to  a  total  loss,  whatever 
notice  of  abandonment  was  given.    In  coming  to 
this  conclusion  I  do  not  regard  the  general  avenge 
incurred  at  sea,  but  proceed  entirely  on  the  ground 
that^  as  I  understand  the  statement  in  the  case,  the 
cost  of    raising  the   submerged  ship  and  cargo^ 
though  it  would  have  been  excessive,  having  regard 
to  the  value  of  the  unrepaired  ship   alone,   was 
reasonable,  having  regard  to  the  value  of  the  ship 
and  cargo  and  freight,  which  were  jointly  saved  by 
this  expenditure  from  a  common  jeopardy.     The 
case  contains  a  statement  of  the  value  of  the  sub- 
merged cargo,  which  in  fact  was  raised  by  the  ssms 
operation  as  raised  the  hull ;  but  as  it  states  neither 
the  value  of  the  hull  itself,  nor  the  cost  of  ndnng 
it,  this  statement  is  valueless.    I  will  suppose  t 
state  of  figures  to  illustrate  what  I  understand  to 
be  meant  by  the  statement  in  the  case.    Let  ui 
suppose  the  expense  of  raising  the  ^ip  with  the 
portion  of  her  cargo  on  board  to  have  been  GOOL ;  thst 
the  further  repairs  necessary  would  be  700^ ;  that  the 
value  of  the  ship  when  repaired  would  be  1200^-* 
and  that  the  value  of  the  portion  of  the  cargo  raised 
and  saved  along  with  the  ship  is  ISOOt    I  leave  out 
the  freight,  which  would  only  complicate  the  stste- 
ment  without  altering  the  principle.    Now,  inas- 
much as  the  value  of  Uie  portion  of  cargo  saved  is 
on    these  figures   three   times   the   valoe  of  the 
unrepaired  hull,  and  the  two  were  saved  by  the 
expenditure  of  GOO/. ;  if  that  600/.  is  to  be  charged 
as  general  average  against  tiie  ship  and  the  pordon 
of  cargo  saved,   150/.  would  bo  chargeable  to  the 
ship,  and  450/.  against  the  portion  of  cargo  saved 
by  this  expenditure.    Now,  it  is  idain  that  on  this 
state    of  figures,  if  the  fact  that    cargo  was  on 
board  is  disregarded,  there  was  a  total  loss,  for  in 
that  view  a  ship  worth  1200/.  would  cost  600^  to 
raise  her  and  700/.  to  repair  her,  together  13001, 
which  is  more  than  she  is  worth ;  bat  if  the  fsct 
that  cargo  is  there  which  would  be  saved  and  con- 
tribute to  the  expense  of  raising  is  taken   into 
account,  there  is  no  total  loss,  for  it  would  then 
stand  that  a  ship  worth  1200^  and  a  cargo  worth 
1500/.,  together    2700/.,    would    be   saved  by  the 
expenditure  of  1300/.,    of   which    460L  woold  be 
separately    chargeable   to    the   cargo^    and   8o(ML 
separately  chargeable  to  the  ship.    Whether,  thei»> 
fore,  the  ship  and  cargo  were  considered  togetiMr 
or   separately,    they  would    be   well   worth  the 
expenditure   required   to   rescue  them  from  lost. 
It  is  on  construing  the  statement  in  the  case,  as 
submitting  one  similar  in  principle  to  thai  wluch 
would  arise  on  the  figures  I  have  given,  that  I  come 
to  the  conclusion  that  the  deft,  is  entiUed  to  judg- 
ment ;  and  after  having  carefully  considered  my 
brother  Shee's  reasons  for  the  opposite  opinion,  I 
still  think  so,  for  the  following  reasons :  It  is  first 
necessary  to  consider  whether,  if  the  shipowner  hsd 
in  this  case  raised  the  ship  and  cargo  as  Messrs. 
Broad  and  Sons  did,  they  would  have  been  entitled 
to  charge  that  expense  as  general  average  against 
the  portion  of  the  cargo  raised  by  its  ezpenditiire 
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there  shoold  be  a  yoluntary  sacrifice  to  preserve 
more  subjects  than  one  exposed  to  a  common 
jec^iardy;  bat  an  extra  expenditure  incurred  for 
that  purpose  is  as  much  a  sacrifice  as  if,  instead  of 
money  being  expended  for  the  purpose,  money's 
worth  were  thrown  away.  It  is  immaterial  whether 
tiie  shipowner  sacrifices  a  cable  or  an  anchor  to  get 
the  ship  o£f  a  shoal,  or  pays  the  worth  of  it  to  hire 
thoee  extra  services  which  get  her  off.  It  is  quite 
true  that,  so  long  as  the  expenditure  by  the  ship- 
owner is  merely  such  as  he  should  incur  in  the 
fnlfilm^it  of  his  ordinary  duty  as  shipowner,  it 
cannot  be  general  average ;  but  the  expenditure  in 
niaing  a  submerged  vessel  and  cargo  on  board  is 
extraordinary  expenditure,  and  if  incuiTPd  to  save  the 
cargo  as  well  as  the  ship  (which  prima  facie  is  the 
^ject  of  such  an  expenditure)  is  cnargcable  against 
au  the  subjects  in  jeopardy  saved  by  this  expendi- 
ture. In  the  last  edition  of  Amould  on  Insurance, 
ToL  2,  p.  932,  sect.  340,  it  is  said:  **A  stranded 
vessel  is  in  most  cases  in  danger  of  being  lost,  tm- 
less  speedy  steps  are  taken  for  her  preservation, 
either  by  unloading  the  cargo  to  lighten  her,  or  by 
endeavouring  to  float  her  by  means  of  buoys,  &c., 
with  the  cargo  in  her.  The  remuneration  which 
the  shipowner  is  obliged  to  pay  for  the  service  thus 
rendered  gives  a  claim  to  general  average  contri- 
bution, provided  such  service  shall  appear  to  have 
been  incurred  for  the  joint  benefit  of  ship  and 
cargo,  which  will  be  the  case  if  ship  and  cargo  are 
both  exposed  to  a  common  danger,  and  both  saved 
from  it  by  the  exertions  employed  for  their  rescue. 
ThiB,  I  apprehend,  is  a  perfectly  accurate  statement 
of  the  law.  In  the  present  case,  the  greater  part  of 
the  cargo  was  on  shore  and  safe  before  the  ship  was 
submerged ;  but  the  extraordinary  expenditure  neces- 
sary' to  save  the  ship  and  the  portion  of  the  cargo 
on  board  would  have  been  chargeable  as  general 
average  against  them,  though  not  against  the  part 
that  was  safe :  (Morgan  v.  Jonesj  7  EII.  &  Bl.  523.) 
I  do  not  mean  to  say  that  in  every  case  where  a 
ship  with  cargo  aboard  is  submerged,  and  the  two 
arc  in  fact  raised  together  by  one  operation,  the 
expenditure  incurred  would  necessarily  be  for 
the  common  preservation  of  btoh.  I  think  it 
is  in  every  case  a  question  of  fact  whether  it  was  so, 
and  if  the  cargo  could  be  easily  and  cheaply  taken 
out  of  the  ship  and  saved  by  itself,  it  would  not  be 
proper  to  charge  it  with  any  portion  of  the  joint 
operation  which  in  that  case  would  not  be  incurred 
for  the  preservation  of  the  cargo.  But  it  must  be 
rather  an  exceptional  case  in  which,  where  a  vessel 
lies  under  twenty  feet  of  water  at  low  tide,  the 
cargo  can  be  easily,  or  indeed  at  all,  taken  out  of 
her  hold  without  either  raising  the  ship  with  the 
cargo  or  destroying  the  hull  for  the  purpose  of 
getting  the  cargo  out.  If  the  contention  of  the 
assured  at  the  trial  had  been  that  such  an  excep- 
tional coiirse  was  in  this  case  practicable  and  the 
proper  one,  the  question  would  have  been  left  to  the 
jury  or  the  facts  agreed  upon,  so  that  we  might 
draw  the  proper  inference  of  fact  from  them. 
Instead  of  doing  so,  the  only  fact  bearing  on  the 
question  is,  that  Messrs.  Broad  and  ^ns  did 
in  fact  raise  the  ship  with  the  cargo  on  board. 
As  they  could  have  no  interest  except  to  save  the 
imperiued  subjects  in  the  proper  way,  so  that  they 
might  be  entitled  to  charge  their  outlay  against 
them  as  salvage,  I  think  the  inference  to  be  drawn 
from  this  fact  is,  that  the  mode  adopted  was  the 
proper  one,  and  I  should,  if  necessary,  draw  that 
inference.  But  I  think,  from  the  way  the  case 
ia  stated,  that  it  appears  to  have  been  agreed 
between  the  parties  that  the  expense  of  raising 
the  ship  and  cargo  was  in  fact  general  average,  and 
aa  aoch  chargeable  in  fact  on  the  cargo  if  in  law  it 
could  be  so.  I  shall  now  proceed  to  consider  the 
qotntaoo   whether    the    cuvumstances    that   the 


expense  of  raising  the  ship  and  cargo  would  bo 
partly  borne  by  the  cargo,  ought  to  have  been  taken 
into  consideration  in  determining  whether  there 
was  what  is  commonly  called  a  constructive  total 
loss.  A  contract  of  marine  insurance  ih  a  contract 
to  indemnify  against  loss  by  certain  perils,  and  if 
the  subject-matter  of  the  insurance  is  totally  lost 
in  consequence  of  those  perils,  the  assured  is 
entitled  to  recover  as  for  a  total  loss ;  if  it  is  only 
partially  lost,  the  assured  is  only  entitled  to  recover 
for  a  partial  loss.  It  frequently  happens  that  by 
the  perils  insured  against  the  subject-matter  of  tho 
insurance  is  so  far  damaged  that  it  cannot  be  pre- 
served without  outlay  on  repairs  or  other  ways,  but 
may  be  preserved  by  such  outlay,  or  that  it  is.  by 
perils  insured  against,  taken  out  of  the  possessiou 
of  the  assured,  but  that  they  can  recover  tho  pos- 
session by  exertions  and  expenditure ;  or  it  may  be, 
as  in  the  present  case,  that  both  facts  exist  — 
the  subject-matter  is  taken  out  of  tho  posses- 
sion of  the  assured  and  sunk  in  a  damaged  state, 
but  can  by  expenditure  be  raised,  and  then  can 
by  further  expenditure  be  repaired.  In  all 
such  cases  the  assured  may,  if  he  pleases, 
elect  to  incur  the  expenditure,  and  save  the  subject- 
matter,  and  in  that  case  it  will  bo  a  partial  loss 
only,  or  he  may  offer  to  abandon  the  whole  to  tho- 
underwriters,  and  if  they  accept  the  abandonment 
it  will  be  a  total  loss,  the  underwriters  being  sub- 
rogated for  the  assured,  and  entitled  to  all  salvage 
and  every  other  right  of  the  assured.  Or  lastly,  the 
circumstances  may  be  such  that,  though  the  under- 
writers  refuse  to  accept  the  abandonment,  thc- 
assured  may  elect  to  treat  it  as  a  total  loss,  and 
force  them  to  indemnify  them  for  it  as  such,  in 
which  case,  on  principles  of  equity,  not  confined  to 
marine  insurance,  they  are  subrogated  for  him 
whom  they  have  indemnified,  and  have  all  his 
rights  :  (see  Randall  v.  Cochrane^  1  Ves.  98  ; 
and  Yeates  v.  Whyte,  4  N.  C.  276.)  If  it  were  pos- 
sible to  work  out  the  insurance  so  as  to  make  it  in 
practice  a  perfect  indemnity,  it  would  be  the  same 
thing  in  the  pecuniary  result  whether  the  assure<l 
repaired  or  was  taken  to  have  abandoned  tho 
subject-matter  ;  but  it  is  not  possible  so  to  work  it 
out,  and  in  general  it  is  for  the  benefit  of  tho 
assured  to  treat  a  loss  as  total,  and  this  is  pecu- 
liarly the  case  where  the  policy  is  a  valued  one.  It, 
therefore,  becomes  a  very  important  subject  of 
inquiry,  under  what  circumstances  the  assured  haa 
a  right  against  the  will  of  the  insurers  to  treiit 
the  loss  as  total.  Up  to  tho  present  point  I 
believe  there  is  no  difference  in  the  principles  on 
which  the  law  of  insurance  is  administered  in 
this  and  in  foreign  countries,  and  the  decisions  of 
foreign  jurists  are  entitled  to  great  weight.  Many 
of  those  authorities  cited  by  my  brother  Slice  are 
authorities  in  support  of  the  position  I  have  laid 
down ;  I  do  not  think  it  necessary  to  examine  or 
cite  them  at  length,  as  those  principles  are  not  now 
in  controversy  between  us.  But,  on  the  part  of  tha 
case  which  I  am  proceeding  to  argue,  there  is  a 
fundamental  difference  between  the  law  of  insur- 
ance as  administered  in  America  and  as  adminis- 
tered in  England.  In  America,  if  the  subject-matter 
of  insurance  sustained  damage  to  an  extent  beyond 
50  per  cent.,  the  assured  may  abandon  and  recover 
as  for  a  total  loss.  This  is  an  implied  part  of  tho 
American  contract,  and,  unless  there  be  something 
express  which  excludes  this  implication,  the  assured 
has  this  right,  and  that  right  depends  on  the  state 
of  things  when  the  abandonment  was  given,  and  is 
not  altered  by  any  subsequent  change  in  the  stato 
of  things.  .  But  this  is  not  the  English  law.  In 
2  Phillips  on  Insurance,  sect.  153C.  it  is  said :  **Thi8 
rule  of  abandonment  on  account  of  l<w&  <^v<iT  r\<\  \Ri^ 
cent,  ot  the  -vaVu^  ol  ^<a  %M>a\wiX  TM^^t*  ^\^  ^>»f^ 
material  edilewnicfe  \»Vii««I!l  ^iwfc  K3LfiaTtf»».  ^»»Sk.S5a& 
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f^nglish  jurisprudcucu  relative  to  total  Ioas   and 
4Lbandonmcnt,  and  is  to  Ik*  kept  in  mind  in  examin- 
ing  the    decisions    of   the    tribunals  of    the   two 
countries.    It  extends  equally  to  ship,  cargo,  and 
freight.    This  rule  and    the   rule    in  the  irnitinl 
States,    whereby    the    validity    of    the    abandon- 
ment   is    tosteil    by    the    circumstances    existing 
at    the     time    of    making     it,     instead    of    the 
time  of  brining  the  suit,  as  in  England,  give  a 
wider  range  to  constructive  total  loss  and  abandon- 
ment in  the  United  States,   and  conseqiently  an 
increased  liability  of  underwriters  for  loss  by  the 
Agents  who  have  charge  of  the  insureil  bubject.*'     I 
4I0  not  think  that  any  American  case  bnsefl  on  prin- 
>ciples  so  dififerent    from   ours   are   authorities  in 
an   English   case.      I  shall,  therefore,  with  great 
deference  to  my  brother  Shee,   who  relies  upon 
several  cases  in  the   United  States,  refrain  from 
examining  them,  and  rely  only  on  the  English 
ilecisions.    It  is  now  finally  settled  in  England  by 
the  decision  of  the  H.  of  L.,  in  Irvimj  v.  SlaHmwj, 
■*•*  tliat  the  question  of  loss,  whether  total  or  not,  is 
to  be  determined  just  as  if  there  were  no  {Milicy  at 
all."    If  the  subject-matter  is  by  the  underwriter*s 
perils  in  such  a  situation  that,  supposing  there  was 
no  policy,  it  would  be  totally  lost  to  its  owner,  then, 
as  between  the  assured  and  the  underwriter,  there  is 
a  total  loss,  not  otherwise.      And    the    question 
whether  the  thing  is  lost  to  the  owner  is  to  bi> 
treated  in  a  practical  business-like  spirit,  and  if  the 
owners  cannot  by  any  means  which  they  or  their 
representative  the  captain   can  reasonably  use  be 
saved,  then  it  is  totally  lost ;  but  if  by  any  n^ison- 
Able  means  which  were  reasonably    within  their 
reach  they  might  reileem  the  subject-matter  and  do 
not  do  so,  the  total  loss  is  not  attributable  to  the 
perils    which  cast    the    subject-matter    of    insur- 
ance into    that  position,  but    to    the    neglect  of 
the  owner  to  take  those  reasonable  means.    If  they 
do  not  take  those  means  they  cannot  make  the  loss 
total  by  their  own  neglect :  (see  Thornlf^  v.  Ilofmon^ 
as  explained  by  I^nl Tenterden  mPernf  v.AfMrdon^ 
I)  B.  &  C.  417.)  **  The  duty  of  the  master,  in  ca?c  of 
damage  to  the  ship,  is  to  do  uU  that  c.-iii  Ix;  done 
towards  bringing  the  adventure  to  a  successful  ter- 
mination to  repair  the  ship  if  there  Ix;  re;isonublo 
prospect  of  doing  so,  at  an  expense  not  ruinous,  and 
to  bring  him  the  cargo,  and  earn  the  freight  if  ])os- 
eible :"  (see  Iknson  v.  Chapman^  2  H.  of  L.  Ciis.  7-0.) 
The  imderwriters  do  not,  by  their  contract,  oiiuMgc 
to  indemnify  against  the  consequences  of  his  neg- 
lect to  perfonn  that  duty.    The  question,  howjjvtT. 
whether  it  is  possible  must  be  underst^xxl  in  the 
sense  in  which  it  is  explained  by  Maule,  J.,  in  Mom 
v.  Smith :  *'  In  matters  of  business  a  thing  is  said 
to  be  impossible  when  it  is  not  practicable,  and  a 
thing  is  not  practicable  when  it  can  only  be  done  at 
an  excessive  or  unreasonable  cost.    A  man  may  be 
said  to  have  lost  a  shilling  when  he  has  drop|K'<l  it 
into  deep  water,  though  it  may  be  possible  by  some 
very  expensive  contrivance  to  recover  it.*'  I  may  add, 
to  complete  the  illustration,  that  a  diamond  of  great 
value  would  not  be  totally  lost  if  droi)ped  into  water 
from  whence  it  would  cost  10/.  to  recover  it,  though 
a  shilling  in  the  same  position  would  Ix;  tfjt^lly  lost. 
When  a  ship,  or  other  subject-matter  of  insurance, 
is  in  such  a  condition  that  it  can  be  saved,  but  only 
by  an    excessive   expenditure,    the    assured    may 
undoubtedly,    at    least    if    they    give   notice   of 
abandonment  in  due  time,  treat  it  as  a  total  los;*, 
and  recover  for  it  as   such.     In  Kninht  v.  Forth, 
Lord  Campbell  expressed  a  strong  opmion  that  it 
was  essential  that  there  should  be  such  a  notice,  and 
that  the  owner  of  the  shilling  at  the  bottom  of  tltc 
well  could  not,  without  what  would  in  liis  ca.se  bo 
an  idle  ceremony,  recover  as  for  a  total  loss.    If  it 
'^ero   necegaary  for   the  decision    of   this  case  lo 
4letcrmine  the  poiat,  my  doubt  would  be,  wVicWiet 


I  was  not  bound  in  a  court  below  to  follow  that  a^ 
the  latest  decision,  and  to  rcflenro  for  a  oooitof 
error  the  question  whether  he  was  right  in  that 
opinion ;  but  it  is  unnecessary  to  come  to  any  deter- 
mination on  this  point,  for  all  the  English  autho- 
rities agree  that  unless  the  circumstanoes  are  such 
as  to   make    that  loss  total  within  the  principkr 
expounded  by  Maule,  J.,  in  Jl/ossv.  Smitk^  no  notice 
of  abandonment  can  make  it  so,  and  also  that  even 
if  the  circumstances  were  such  that  at  the  time  the 
notice  of  abandonment  was  given  it  was  justified, 
yet  if  by  subsequent  events  before  action  brought 
the  pit  might  by  reasonable    means    obtain  the 
thing,  he  can  only  recover  for  a  partial  loss.    Ai 
was  said  by  Ilolroyd,  J.,  ia  Brotnerton  v.  Barh€.\ 
.*»  M.  &  Sel.  42G :  *'  Abandonment  has  its  origin  from 
the  contract  of  indemnity.    But  it  is  apparent  that 
if  the  assured  might  abandon  at  his  pleasure  be 
might  be  a  gainer  to  a  much  greater  extent  tha:) 
the  value  of  the  loss,  which  is  inconsistent  with  a 
contract  of  indemnity.  ...  as  events  have  made  it 
at    the  time    when    the    action    wa<«    brought  ii 
is  but  a  partial   loss.'*    As  also  N*tyhr  v.  Ta^ior,  :> 
B.  &  C.  724.    'i'he  question  whether  it  is  practical)!.' 
to  pave  the  subject-matter  within  the  meaning  of 
the  ]>lirase,  as  exi)huued  by  Maule,  J.  in  Mots  v. 
Smith,  lias  been  differently  left  to  the  juiy.   h 
Gardiner  v.  Siihadory  1  Moo.  &  Rob.,  Bailey,  J.  left  it 
to  the  jury  to  say  whether,  '*  by  means  within  tk;^' 
reach  of  the  captain,  which  he  could  reasonaUy 
nWi'*  the  ship  could  be  saved.    The  mode  of  patting' 
the  question  generally  adopted  has  been  to  ask. 
**  whether  a  prudent,  uninsured  owner  would  haTi- 
dime  it.*'    In  lionetto  y,  Gurne^,  11  C.  B.  Rcp^th" 
(.k)urt,  approving  what  had  been  siud  by  Maak\ 
J.,  in  ^fo^M  V.  Smith,  states  tlie  rule  thus :  "  If  tk* 
damage  is  repainible,  the  loss  is  total  or  partiiil 
according  to  circumstances.    If  the  damage  cannot 
Ixj  repaired  without  laying  out  more  money  tliao 
the  thing  is    wortli,  the  reparation    'i»   impractic- 
able, and  therefore,  as  between   the  underwriter* 
and  the  assured,  impossible.'*    The  three  modei  of 
expresision  all  seem  to  me  to  convey  the  same  iJea. 
No  means  whicli  would  cost  more  tlian  the  object  i< 
worth  can  be  considered  reasonable,  and  a  pnident 
uninsured  owner  would  not  adopt  them.    But  if  tbo 
means  within  his  I'each  would  cost  less  than  the  ob- 
ject is  worth,  a  prudent  uninsureti  owner  would  aJoji 
them  rather  tlian  suffer  the  thing  to  perisli,  thouKl* 
a  prudent  insured  owner,  especially  if  insured  in» 
valueil  iwliey,  would  prolubly  act  otherwise,  if  tit' 
law  ]K'rmitted  liim.  by  doing  so,  to  recover  from  tlw 
underwriters  for  a  total  loss.    I  should  observe  tlut 
I  think,  in  the  present  case,  the  questions  whether 
theR>  WHS  a  total  loss  at  the  time  when  the  ship  Uy 
siibiiier<<e<l.  and  that  whether  there  was  a  total  \o^ 
when  she  lay  mooretl  at  Falmouth  in  tho  custody  ut 
Messrs.  inroad  and  Sous,  are  identically  the  sante. 
WiiiUt  the  ship  lay  submerged  it  was  a  question  uf 
ealciilation  what  the  cost  of  raising  her  would  W. 
but  for  the  trial  Messrs.  Broad  and  Sons  had  by 
exiK-riment  ascertained  what  it  was,  and  the  assorel 
could  have  got  their  ship  by  adopting  their  act,  an-I 
then  the  atisured  would  have  been  exactly  in  llw 
same  position  as  if  they  had  themselves  originally 
i*al  sed  her.    In  considering  whether  it  was  rcasonablt.' 
to  raise  thc^  ship  and  cargo  in  the  present  casc,  I 
think  tiiat  every  circumstance  tending  to  increase' 
or  diminish  the   necessary  outlay,  and  every  cir 
cumstauce    tending    to    increase  or  diminisli  the 
l)enelit  to  l)e  deriv(^  from  that  outlay,  ought  to  bt^ 
taken  into  account,  and  amongst  those  the  fact  that 
the  cargo  would  be  saved  by  tho  operation,  an*.! 
would   contribute  to  the  expense,  seems  to  uic  » 
very     important     element.      The     shipowner   i'« 
not'  a«ked   to  advance    money  for    the  benefit  uf 

iUvvw^QYft    wv  \>:i<i    wi^Mrlty   of    their    propcrtv; 

\\c  \i  \\vQ  «i\\\^w\«»-«^\  ^"^ysEvX  rjl  ^<^  tncY&ecs  of  tw 
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■OTKO,  haring  the  ciutody  of  it,  and  bound  to 
aa*e  it  if  be  can.  It  irai  coatended,  on  the 
aiSiuDent  that  in  conaidering  irhether  the  subject- 
matter  01  inranuice  waa  totally  lost,  we  were 
bonqd'to  took  to  ft,  and  to  it  alone,  bo  that  in 
the  GOiioei*ab(e  cam  of  a  ship  worth  mj  1600/. 
beJDK  In  peril  with  ca^o  on  board  also  wortii 
ISOO^  which  Gonld  be  laved  tt^ether  by  the  eipen- 
•ditnre  of  ZOOOL  in  one  operation,  the  SMtired  wai 
entitleal  to  cotulder  Iwth  at  totally  lost,  becanae 
neitber  riugly  wm  worth  that  sum  whidi  would 
MTe  Uie  two.  If  a  long  aeriei  of  decisions  had 
etCaUiahed  thia  we  could  not  help  it,  but  in  trulh 
tmn  the  time  of  Lord  Manafleld  it  has  been  an 
«stiiUiahed  mle  in  aaaurance  law  that  if  the  thing 
in  fact  was  safe,  no  artificial  reasoning  shall  be 
allowed  to  set  up  a  total  Iom  (tee  Hamilton  v. 
Afcwiez);  Mill  the  only  ca«e  in  which  a  point  like  this 
««a  eTcr  attempted  to  be  set  up  was  Mots  t. 
Smith.  Id  that  case  the  attempt  totally  failed. 
Mauley  J.  explained  the  law  in  a  manner,  to  me, 
perfectly  satisfactory,  and  what  I  have  written 
is  in  trutii  bnt  an  attempt  to  adapt  his  reasoning  to 
the  present  cate.  LonI  Tniro,  in  the  aame  case, 
•aid :  "  We  are  asked,  would  any  man  in  his  senses 
spend  lOOOJl  on  the  repair  of  a  ship  for  the  mere 
pnrpoM  of  earning  500/.  freight?  To  this  I 
answer,  certainly  not.  But  this  is  not  the  true 
question.  If  by  expending  lOOOt  on  repain  he 
g«ts  not  only  500JL,  but  alM  a  ihip  worth  3000^, 
who  will  for  a  moment  question  the  prudence  of 
the  outlay  7  "  This  i>  an  authority,  as  it  seems 
to  me,  precisely  in  point,  and  agreeing  with  it 
ac  I  do  in  jninciple,  I  tikink  our  judgment  should  be 
for  the  deft.  I  need  hardly  say  that  I  should  not 
adhere  to  this  opinion  against  that  of  my  brother 
Shce,  unless  upon  consideration  I  entertained  it 
ilecidedly  :  but  I  should  regret  much  if  my  decision 
were  to  be  final ;  but  that,  however,  is  fortunately 
not  so,  "TYdi  coart  being  equally  divided,  there 
would  be  no  judgment  unless  one  of  the  judges 
withdrew  his  opinion  in  order  that  the  ciue  might 
^  into  error.  It  is  the  practice  for  the  junior 
judge  in  such  a  case  to  withdraw  bis  judgment,  and 
owing  to  the  accident  of  my  brother  Shee  being 
junior  to  myself,  the  judgment  will  be  entered  for 
the  deft.,  leaTing  the  pit  to  appeal. 

Judgmtntfor  deft. 


Monday,  Nov.  13,  1866. 


entry,  or  having  maik  entry,  to  laJix  ddivery,  ty  tJie 
timet  tAerein  maitioned,  the  shipowner  may  make  entry 
and  load  the  goods  at  the  limes,  and  in  the  manner, 
and  niject  to  tile  conditioas  therein  expressed : 


ail,  thai  at  any  time  ajler  the _ 

(6.)  "  If  at  any  time  before  (A«  goods  are  landed 
nnsh^iptd  the  owner  of  tht  goods  is  ready  and  offirs 
to  la»d  or  take  deliixry  of  the  same,  he  sAofi  be 
alhwed  to  to  do,  and  Au  entry  shaU,  in  not  case,  be 
prefani  to  amf  entry  bAicA  nu^  have  been  made  by 
the  tlapowntr." 
In  a  biBt/'iidniff  it  was  provided  that  sinadttauotuhi 


with  the  ship  being  ready  to  tadoad  the  goods,  or  any 
part  thereof,  the  consignee  wot  to  be  retufy  to  receive 
dtem  from  the  ship't  tide,  either  at  Iht  loharf  where  the 
thip  was  discharging,  or  into  Ughlers,  and  in  defaydt 
thereof,  the  master  might  land  tie  goads  at  the  risL 
and  expense  of  the  consignee-  7As  vesiei  having 
arriaeditt  linden, the shipo<oner,thttoatigntenotbwig 
reoA  lOillA  kit  lighters,  b^an  to  land  and  had  Laded 
ai  the  wharf  JiftesR  casks  of  lenon-jaice  oat  of  sixty- 
Jice,  when  the  coniigaee  appUed  for  the  delivery  of  the 
remainder  into  his  lighters,  but  the  eh^vmer  refitted 
to  comply  icith  his  request,  alleging  that  he  had  a 
right  to  hnd  the  whole  number  on  the  wharf: 
BeMj  that,  as  the   shipoamer  would 


both 


Zthe  fifty  cadet  into  the  liqhlat, 
the  Act  and  the  bill  of  lading,  ia 
recover  from  him  the   warehouse    charge*    udddi 


laSing,  was  entitled 


he  had  to  pay  for   the  deUi;ery  of  tht  goods  at  the 

Declaration : 

Thml  Ihs  plu.  wsrs  oirnen  of  slin-ava  ptpei  oT  lemnn. 
inloe  wllbin  Uis  meaDing  ot  (ha  Uarohuit  S '--  '  ' 


m  Imponed  In  the  deftR'sL., 

lahlpped  tha  ptis.  raida  fiiil^  ot  them  it  WUmu'i 
blch  wH  ngl  the  wharf  tX  which  Ihs  ship  wh  hdIouidr. 
nsAj  uid  oflgnd  10  uka  deUceir,  0[ 
A  Dotke;  %dA  that  all  aoDdLthnu  prs- 
«u<>ui  .nia  iuuiucu  lU  snUUs  thsplti.  (0  saoh  ddinTj. 

Breach,  that  the  def  M.  would  not  allow  them  eo 
to  do,  but  landed  the  goods  at  Fresh  Wharf,  by 
reason  whereof,  &c. 

Count  in  trover  and  money  counts  for  demurrage 
of  ligbwrs,  &c. 

The  foarth  and  fifth  pleas  set  out  a  clause  in  a 
bill  of  lading  and  jostifled  the  landing  of  the  goods 
under  it,  on  the  ground  that  the  pits,  were  not 
ready  to  take  delivery  at  the  time  expressed  therein. 
The  facts  of  the  case  were  as  follows : — The  pits, 
were  wharfingers  carrying  on  business  at  Wilson's 
wharf,  Soulhwark,  and  were  indorsees  of  two  bills 
of  lading  for  siity-flvc  pipes  of  Icmon-juicc  shipped 
at  Messina  on  bou^i  the  def  ts.'  ship  Adria  for  London. 
The  Adria  was  one  of  the  Swift  steamers  running 
between  certun  ports  in  the  Medirerrancan  and 
London,  with  cargoes  of  fruit  and  other  perishable 
goods ;  and  bs  speed  and  dispatch  are  of  so  great 
impoTlance  to  these  vessels,  it  is  the  custom, 
when  they  once  begin  discharging  in  the  port  of 
London,  to  go  on  with  it  continuously,  night  and 
day,  till  it  is  finished. 

The  Adrift  reached  London  with  the  lemon-juicc 
in  question,  about  12.30  p.m.,  oo  the  28rd  March, 
and  having  passed  her  entry  at  the  Cultom-house, 
and  also  made  her  entry  outwards,  proceeded  to  a 
fresh  wharf  to  discharge  her  cargo.  In  the  after- 
noon of  the  same  day,  between  four  and  five  o'clock, 
the  pits,  passed  the  entry  of  their  pipes  of  lemon- 
juice,  at  tlie  Custom-house,  for  Wilton's  wharf,  and 
got  a  Custom-house  order  for  their  delivery  and  tho 
freight  release.  Up  to  this  time  the  pits,  had  done 
all  that  was  necessary  to  entitle  them  on  applica- 
tion to  have  the  goods  delivered  into  their  lightera. 
In  the  afternoon  of  the  same  day  the  Adria  b^^ 
to  discharge  her  cargo,  and  continued  doing  so  alt 
night.  At  about  eight  o'clock  the  next  morning, 
tho  lighterman  who  had  been  employed  by  the  pit*, 
to  receive  the  pipes  of  lemon-juice,  came  to  the 
Adriti  and  inquired  of  the  ship's  worker  when  Uiey 
would  be  ready  to  deliver  the  pit.'s  goods,  and  wa« 
then  iiifonned  that  seven  or  eight  of  the  pipes  had 


the  remainder.  The  lighterman,  who  had  not  got  his 
lighters  with  him,  went  away   and  returned  witli 
them  and  his  own  iibout.  nvtie  o'disiX,  «X Vta>^MfR>s!> 
fifteen  pipes  ol  fcei  \emtm-ivwa6>»&  >»inS'M^wyfe- 
The  lighterman,  u^cm  w«mn%  Aaa^&'^  NKsABasft. 


C.  p.]       WiLHOS   A 


MAEITIJIE   LAW   CASES, 
r.  The  Losuas,  Italiak,  avd  Adriatic,  tec.  Conpavt.        [C.  P. 


Ilii'  warehoanc  charpa  on  the  fldwn,  wliLcIi 
hwl  bMD  luidcJ.  ntiit  ac  th»  midc  lime  ctahnetl  tu 
hnvu  the  rcmniniiiK  Dft.v  i>ipei  dclmTCiI  nn  (o  hia 
liftlitert ;  tliis  Ihe  ship's  irorki-r  refuted,  and  declared 
thnt  he  would  not  koock  off  the  men  and  atop  (he 
■hip.  TTiewholfof  Ihp  sixly-flve  pipei  were  thcrc- 
turo  landolat  Ihu  vliorf.  anil  cnnKrgiicnlly  the  pita, 
htil  10  pay  Iho  waivliaiue  chRrf!i.-s  bcfure  they  could 
obluin  possdKinii  of  llicm:  and  tho  preaont  ncCiuD 
wiu  brought  to  recorer  the  charges  on  the  last  fifty 
pipes :  the  dcfts.  contcndinti  thnt.  nfler  they  hod 
unre  discharjied  any  of  the  pipes  iil  tiic  wharf,  they 
liiid  a  tight  to  gu  on  diicfuLrgiiiij  until  they  had 
kuded  the  whole. 
The  material  clause  in  the  till  of  lading  was  ai 

KimDltBuriu-lr  Willi  tha  iliiii  IxinE  mAy  lo  unloi^  lbs 
•liovr-mentloned  ku-xI".  "^  ■".'  I""  ilWT«nf,  ih«  cothIkhw  gt 
rhdiHld  irooili  la  horeby  buund  lolier(i«i1y  lonwclnllieuins 
fniin  Iho  iblp'B  alilf,  »ltVr  oa  ih«  whurf  or  <iwt  11  whlcli  Iha 
elilp  nmr  llo  lor  dlwbire*.  or  loll  11([htci ' '-'  -'■'-  - 


l>  <■  hergliy   ■ 


•w  III*  will  MIHHl* 

r  ihs  Kiilil  guodii  u  UiD 
or  pIiio«  Ihcm  Id  tighten, 

, \  ivnaljioee  ot  lbs  giXKla 

u«r  xacj  Uuva  the  dipi^k  ol  tlia  kIlIji. 

Althuujdi  the  inpes  were  under  two  bilU  of  lading, 
Bud  bore  diSment  marks  avcunliiicty,  auiue  Ot  both 
iiiarka  were  incliiiled  in  tlio  Hftet'ii  that  weic  first 
landed,  and  arconlinsly  the  vrhdo  sixty-flrc  pij)ea 
were  taken  nt  the  trial  to  convlitutn  only  one  lot. 
Tlie  2.'i  &  SH  Viet.  c.  (3  (the  Merchant  Shipping 
Auicndmciit  Act;,  *.  liT,  ^uride*  lliat 

Whm  Ihv  owotr  of  iiiiy  Roods  lin|iunc<l  in  idit  iblp  rrou 
t<>n<lKn  paru  Intu  Ibv  IJdIIwI  Kbgiknn  [sill  M  malED  oalry 
ilKnirf,  ur.  bavinii  mad^  tatry  Uwrei>r.  lo  lunil  t1i»  same  or 
Ukf  dnUnry  thrrpnt.  nnd  lo  piuceni  ibvrviTlih  wlib  nil  con- 


Ihsa 


mil  i-t 


,,i>>hK  at  lb*  tinwa.  la  tlis 
dliiiiiiii  lolluwlui:  (iliat  In  10  »Tj: 

I  If  a  tlDi»  for  tbe  dclEverj  of  tba  gooil4  I*  ^rprenwil  in  tho 
chnrtcr-fWtT,  bill  ol  lidlDg,  or  tersonieiil.  lUau  at  bii;  Udio 
alb'r  ibo  time  an  eiprcHscil. 

V,  It  BO  llnu  lor  tlie  ilclivarj-  o(  ilio  iPmU  in  piprcued  In  iho 
eluHpr^party,  bill  ot  la^llnir.  or  ogivemonl.  Ihtn  at  an;  tlmo 
■Hit  Iho  wniiriiibiii  of  Hreuir-iwii  boon,  ricliulio  of  *  Son- 
dn  r  or  bnUdar.  athrlbe  toportof  Ibe  >bi]>. 

i  If  at  uu  I'tO''  bcfuM  tbe  goiiJs  ttv  liinilod  or  onihlpppil 
Ibr  innicr  la  Iba  S"">li  !•  mil;  noi  oltTn  to  lornl  or  t(kr 
4lpllr<^rT  of  tbe  nanie.  he  nhnlJ  bo  allovonl  no  to  do,  ami  bis 
niuy  Hball  In  aucb  tun  b«  pnterred  lo  auy  eoirj  wUicb  may 
bavi>  hevD  m&dii  by  tl»  flhliniwneF. 

T.  It  at  auy  llmg  halura  t\ 


inatbrn  ol  the  llnwat  wbicb  aucb  kihhIii  e —  .._  .._ , 

thn  Hlilnmnior  rtiitll,  befuni  landlsg  or  uD)>hlpplni  HKb  floOvlH 
anili-r  lap  power  huivby  gEvcb  to  hiai,  (clvo  to  Ihe  owuct  of  thf- 
■wieI  1  or  m  rarli  wltarl  or  warebmM  an  ln-i  aloroBihl.  twcuir- 


ll'iiAtin  Waii-imn  having  olitainca  .i  rule  to  set  It 
naidc  ami  cnttr  it  fur  tho  defta.  or  for  a  nonauit, 
|HiT«nant  to  leave  reserved,  on  the  trround  that 
as  the  pit*,  were  not  ready  to  take  delivery  of 
thi-RooiIs.it  the  commencement  of  thcdiwharitc,  the 
di-fts.  were  entitled  to  deliver  all  the  i'()i>ds  at  the 
wbarf, 

ftiuBfl,  (i.C.  and  r.  J/.  Wiiile  now  khoweit  cauie. 
aii'l  coutcndeil  that,  as  the  bill  uf  Indinfc  did  nut 
iiii-ntiint  any  express  time  for  dclivi'ry,  the  proper 
lime  waa  thnt  nt  which  the  conaignee  was  reaily  to 
ns.'cive.  That  oven  if  any  tinie  had  been  ciprcBMid 
tlic  consignees  were  protected  by  the  Clh  condition, 
the  true  nienninii  ot  which  ia,  tliat  if  the  owner  waa 
ruadjr  to  take  delivery  before  the  whole  waa  dis- 
eltarjfeil,  he  had  a  right  to  do  so  \  and  Uiat,  inile^tt-  \ 
^eatfy  ot  tho  Aleivluat  Ship^ng  Act,  Ulq  coiuigMftB 


wercenlitlcd  to  have  the  gooda  delivered  into  the 
Itghlera.    They  referred  to 

Btirtiford  V.  .VuKlgomeiy,  17  C.  B^  If.  a,  379. 

Hiifil-iti  WilUamt  in  aupport  of  the  rale.— Thr 
tlxing  the  time  forthedelirery  of  the  goods  is  for  the 
protection  of  the  ihipowner,  bnt  there  is  no  coiret- 
{Kiiiding  protection  for  the  coiuignce,  neither  doct 
lie  want  It.  The  delivery  of  the  ftoodi  meau  tbc 
delivery  of  the  whole  lot;  and  if  the  conrigneeis 
not  ready  with  his  lighters  at  tlie  time  thecapCun 
i*  ready  to  dischnri^  the  cargo,  it  ia  hia  own  fanh. 
ficrc  tlic  conaiftnce  was  not  ready  with  hit  lighten. 
and  the  fact  of  hit  getting  hia  lifters  alonftiti: 
after  part  of  the  goods  had  been  landed  wu  not 
being  ready ;  and  the  question  wliich  the  partiH 
really  wish  lo  be  di'oided  is  m  to  whether  tin  ship- 
owner  is  bound  under  the  circumatancM  to  cnw 
landing  at  the  wharf,  and  to  put  the  gooda  on  boaid 
the  lighlera. 

Ek[.b.C.  J.^Iam  of  opinion  that  tluaniteahoaU 
be  diaclwrgcd.  The  qaeation  tnma  upon  the  coa- 
BtractioQ  nf  a  contriut  under  the  following  daueiii 
a  bill  of  lading:  "Simultaneously  with  the  iliip 
being  ready  to  unload  the  above-men tionad  goodsv 
any  port  thereof,  the  consignee  of  the  said  goudi  il 
liereby  bound  to  bo  ready  to  receive  the  same  fiooi 
the  ship's  side,  either  on  the  wharf  or  qiwy  at  wliich 
ilie  ship  may  lie  for  iliacharge  or  into  li(^itcn  jm- 
vicled  with  a  sitfflcient  number  of  men  to  tiCBw 
thFin  ;  and  in  default  thereof  the  nuuter  or  Bgeotot 
the  ship  is  hereby  aathuris«l  to  enter  the  audgooli 
nt  the  Custom -honH I?,  and  land,  warehouse,  or  pbcii 
them  in  lighters  at  tlie  risk  and  expcuse  of  ike 
consignee  of  the  goods  iifter  they  leave  ilio 
dock  of  the  sliip."  Under  thi»  bill  o(  Wini; 
sixty-five  piped  of  lemon  juice  were  shipped,  ul 
in  ilue  course  arriveil  in  Lonilan.  The  diip  inb 
ready  to  dplivcr  them  on  tho  31th  Slaruh,  before  di^- 
lightors  of  the  conalfineo  had  arrived  alongside  tl.>' 
Hhip,  and  she  hail  tainted  fifteen  pipes  before  thi''' 
eaino.  At  tliat  time  there  remained  fifty  pipei  to 
be  Inndeil.  The  consigneca  then  dCTnandcil  A- 
delivery  of  the  reniHindcr  of  the  pipes  iiiio  iheif 
lighters  upon  such  terms  us  would  not  have  put  tho 
shipowner  to  »,nj  additional  expense.  Tbia.  bno- 
ever.  he  refused  on  the  gmund  that,  it  he  were  reiJj' 
to  unloail  any  part  ot  the  goods  before  Ibe  con- 
sEgnees  were  reaily  to  receive,  he  had  a  lighl  to 
unload  tho  whole  and  make  the  consignee  pay  ttw 
cost  of  woreiiousinc-  I  consider  that  was  aii 
the  intentiiiH  of  the  parties ;  what  they  iliil 
intend  was,  that  if  no  damage  would  accrue  v> 
the  nhipowner  tbe  contract  should  be  divisible.  1^.' 
same  ciuestion  nrisei  under  the  Merchant  SUiipn^ 
Act,  sect,  fi",  condition  No.  B,  wliicli  aays,  that  if  >t 
any  time  before  the  goods  are  landed  or  nosbippcl 
(lie  owner  ot  the  goods  is  ready  and  offers  to  land  or 
take  delivery  of  the  same,  he  shall  be  allowed  so  to 
ill).  Ifow,  so  fiir  as  I  can  see,  with  the  qnaliSealion 
I  have  mentioned,  the  uonsignecis  entitled  to  itCKie 
the  goods  which  had  not  Uccn  landed,  as  be  could 
do  so  without  any  more  damap;  to  the  ahi^wac; 
than  if  he  had  been  ready  M  tne  first  to  receive  tb; 

AViLr.ES,  J. — I  am  of  the  same  opinion.  I  *"' 
content  myself  by  putting  two  llltutnttioiii  of  tlie 
nltematirc  which  would  follow  if  tho  Ad  "vr<) 
construed  otherwise.  In  this  esse  the  pipes  of 
Icmon-juicc  all  Iwlonged  to  the  same  persou,  bat 
suppose  that  the  first  fifteen  had  belonged  lo  A.  aM 
tho  remaining  fifty  to  B.,  and  that  A.  was  a"* 
ready,  and  consequently  the  fifteen  pdpea  "fie 
landed,  but  none  of  B.'s.  Has  the  shipowner  > 
ciebc  to  land  D.'i',  and  is  he  to  suffer  because  of  A.'i 
'  ae^fto\t,'B\ftn>\v\t\\\ittV*d  nothing  to  do  F  ii^ii^ 
Ltravi!<>KQnXt(raz\MXL<«X'A'tebU»*&wlfbmpd 
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£3C]                                                                PUBtTLBT  V.  FeBNIE  AMD  OTHERS.  [Ex. 

to  A^  to  that  ooe  belonging  to  B.  was  pat  on  shore  to  Hudson's  Bay,  Port  Philliis  signed  the  following 

vith  them,  and  B.  comes  and  demands  the  forty-  bill  of  lading : 

idne^  is  he  not  to  hare   them    delivered  to  him?  Shipped  in  good  order  and  condition,  except  chiim  and 

Sorely  an  Act  of  Parliament  dealing  with  a  matter  iMd-cracka.  by  Edmnnd  Thompron.  &c.,  agents  fur  Harper 

rfbuiinesswouldnotbring  about  such  an  absurdity.  S^^r^^Si^V£^oMLS2i,b1?ml^^^ 

As   to   the   construction   of  the  bill  of  lading,  the  aent  voyage,  and  now  lying  in  tlw  port  of  Liyerpcxd  andb<rand 

authority  given  by  it  to  the  master  is,  as  pointed  to  Hndaon's  Bay,  Port  FhiUtp,  W*  retorts,  be*ng  marked  and 

ant  Kv  mv  hmtht»r  Kt^finv  \nt»nt\0t\  tn  hp  divi^iblp  numbered,  and  enumerated  as  per  maiigin,  and  are  to  be  deli- 

oav  Dy  my  DTOiner  noting,  mtenaca  to  oe  aivisioie,  ^^^^  j^  ^^  ^^^  ^^^^  ^^  condition,  except  chips  and  sand- 

■0  It  speaics  of  the  above-mentionca  goods  or  any  cracks,  or  breakage  arising  from  any  caose,  save  improper 

pert  thereof  .     I  further  agree  with  my  Lord  Chief  stowage,  and  subject  to  the  undermentioned  clauses,  from  tho 

Jwtice  that,  if  the  shipowner  had  acted  in  such  a  »hin•»tackk^atU»eaforesaWHudwn•sBayo^^^ 

^•.  ..  ♦^v  ;«I„-  -^-^^^-^^T-  1^-  ^t  ♦:»,«  it.  •»;<•«.«■  iw>  "^^  every  the  dangers  and  accidents  of  the  seas,  Are,  and 

way  as  to  mcur  expense  or  loss  of  tmie,  it  might  be  navigation  of  whatsoevep:nature  or  kind  excepted),  unto  the 

■nd   that   this  case  fell  within   the  principle,  that  Melbourne  Gas  Company,  or  to  their  assigns,  freight  for  the 

IQthority  once  given  and  acted  upon  to  the  damage  ^  good*  ^g  payable  in  Melbourne  as  pe-  margin,  wltih 

A#  *l«A  vwkMi^m   «^*;»»   ;<>   :««av^w.«k1a      t«1i«  oooa  Isf  primage  and  average  accustomed.    In  witness  whereof  the 

Of  the  person  actmg  is  irrevocable.     The  case  of  J^^t^of  the  said  Sip  or  vessel  hath  afHrmed  to  three  biUs  of 

Blateo  T.  Fletcher^  14  C.  B.  147,    illustrates    this.  lading,  all  of  this  tenor  and  date,  one  of  whksh  bUls  being 

There  a  ship  was  chartered  from  Liverpool  to  the  accomplished  the  rest  to  stand  void. 

OOMt  Of  Ireland.     The  charterer  went  to  the  place  gtowage,  nor  for  loss  by  Are,  vermin,  or  collision.    Goods  for 

to  represent  the  shippers,  and  was  told  by  the  master  the  bay  or  railway  nler,  if  not  taken  from  akmgslde  within 

to  do  what  he  thought  best  for  the  interest  of  ^e  *^»]f «  days  after  ship  s  arrivaUnay  be  landed  by  dbip's  agents, 

owDer.  of  the  ship.    He  took  as  much  of  the  cargo  Slf^  ^dXhrrJS^  to  St^X^^^M^^  ^  '      "" 

as  ooold  be  restored  to  a  merchantable  condition  to  Entries  to  be  passed  by  consignees  within  twenty-four 

LiTerpool,  and  there  sold  it.     The  shipowners  after-  hours  after  arrival  of  ship,  or  ship's  agent  to  do  so  at  con- 

vaids  revoked  the   authority  of  the  charterer,  but,  ^^«^  •  expense-Dated  in  Liverpool,  24Ux  Nov.  1860. 

he  having  acted  on  the  authority,  and  thereby  in-  ^  .      ,              .,.„,,,.            "*  Kavakagh. 

corred  expense,  before  it  was  countermanded,  it  was  Pnnted  across  the  biU  of  lading  was,  "  Freight,  if 

held  that  the  authority  could  not  be  revoked.  payable  in  Liverpool,  to  be  paid  in  cash  on  signing 

bills  of  lading.    Freight,  if  payable  abroad,  to  be 

Keatvxo,  J.— I  am  of  the  same  opinion,  both  with  paid  in  cash  before  delivery  of  goods  to  charterer's 

respect  to  the  construction  of  the  contract  and  of  agents,  Messrs.  Swire  Brothers." 

the  Merchant  Shipiring  Act,    In  truth,  to  come  to  a  i„  the  margin  of  the  bill  of  lading  the  goods  and 

contrary  opinion  ^uld  be  absurd,  and  would  work  freight  and  the  primage  arc  thus  described : 

S^^  I'r^'lif*^®  shipowner  says,  */ Because  I  2C4^torts.  weighing  86  tons  »  cwt,  at 

Te  landed  fifteen  pipes,  I  claim  a  right  to  land  55i.  per  ton....T.T!«r. X2to   s  o 

the  remainder,  not  because  I  have   sustained  any  Primage,  lu  per  cent ..... J.'.'.'J!.*».'il'.'.'I.'.".'!.'."     23  16   3 

lost,  but  it  being  as  easy  to  do  one  as  the  other,  I  ^^^,  ,^   ^ 

can  do  which  I  pliase."  *   .   u                  u     .  .               .  T     ,1  ,- 

Rule  discharged,  ^^^  ^"^  company  by  their  agents  in  that  behalf 

.                      *  shipped  and  delivered  such  goods  as  are  8pecifle<l  in 

the  said  bill  of  lading  to  the  def  ts.,  and  they  accepted 

COURT  OF  SXCHEdXTER.  and  received  of  and  from  the  said  company  the 

Kaported  by  H.  Lsigh  and  K.  lumlbt,  Esqrs,  UarrUters-at-Law.  same  on  board  the  said  vessel  in  such  order  and  con- 

dition  as  are  mentioned  in  the  said  bill  of  lading,  to 

Wedtiesday,  May  31,  18G5.  be  by  defts.  conveyed  in  the  said  vessel  to  such 

terms  and  conditions  as  are  m  the  said  bill  stated 

Shipping — Principal   and  agent — Right    to   maintain  and  contained  ;  and  the  vessel  completed  the  voyage. 


mparate  actions  for  the  same  cause  against  master  of  and  everything  has  been  done  and  hapi>ened,  and  all 

a  vessel,  and  owner,  times  elapsed  requisite  to  enable  the  said  company 

The  master  of  a  vessel  wito  as  such  had  signed  a  bill  of  *«  ^^Y^  ^^^  '1*®  f^,l^  ^^^  observed  and  performed, 

lading,  was  sued  upon  it  to  judgment;  he  was  aftef-  P<JJ^®  ?V^^»  •^^^^'Y^^?*^  ^^  the  company  at  the  place 

tcar£    arrested  thereon  under  a  ca,  sa,,  and^hse^  m  the  said  bill  of  lading  specified,  and  in  the  order 

quently  obtained  his  discharge  as  a  bankrupt.    The  "^^  condition  contracted  for,  and  to  entitle  the  pit. 

oum^of  the  vessel  woe  then  sued  in  resp^t  of  the  •"»°»  as  aforesidd  to  recover  m  this  action  m  res- 

aame  cause  of  action :                               ^        •'  pect  of  the  matters  m  this  count  stated ;  yet  defts., 

/                   .                          .      .    ,,  although  not  prevented  by  the  said  excepted  dangers, 

Held,   that  the  second  action  was  not  mamtatnable ;  accidents,  causes,  matters,  or  things,  or  any  of  them, 

ike  Kabilitu  of  the  masUr  of  a  ship  acting  for  his  failed  to  deUver  the  said  goods  to  the  said  company 

mimars,  and  their  habihty  where  he  acts  for  them,  is  in  the  order  and    condition    contracted  for,  and 

not  different  from  t/te  habihties  in  ordinary  cases  of  wholly  failed  to  deliver  part  of  the  said  goods  to  the 

pnnapal  and  agent,  gaid  company,  and  have  delivered  part  of  the  said 

Where  an  agent  having  made  a  contract  in  his  own  goods  not  in  the  order  and  condition  contracted  for, 
name  has  been  sued  on  it  to  judgment,  no  second  action  but  in  bad  order  and  condition  and  damaged  other- 
is  fuaintainable  against  the  principal.  ^i»e  tlian  in  any  of  the  said  excepted  particulars, 
mu'-  — *            *•     1.        u«  u    Ai.     !«.               A  and  otherwise  than  by  or  through  the  said  excepted 

f^iiT^iJ!"'^^r^'iS''^^*^^*^®P-*f^T*^W^  d^gers  or  accidents,  causes,  Litters,  and  things, 

of  the  Melbourne  Gas  Compwiy,  gainst  defts.,  the  ^^  ^    ^f  ^hem,  and  tLerebythe  said  company  have 

i^wners,  on  a  bill  of  lading,  for  not  delivering  ^^^  /^e  said  ^s  not  s8  delivered,  and  the  said 

certun  goods     The  pit  had  sued  the  master  m  ^^  ^  deUv^  have  become  of  less  value  to  the 

Melbourne  and  recovered  judgment  against  him,  ^^  company 

bat  obtained   no  satisfaction  of  the  debt.,  as  the  ^^'f  v.    i 

master,  who  had  been  arrested  upon  the  plt.'s  judg-  *  ""*  P*^  • 

ment,  received  his  discharge  through  the  Court  of  That  the  pit.  as  snch  secretary  as  in  ttodedaratf^^^ 

-n^.v^n*^**.,*      a«u«    «.!♦    «^   «v„«ui    ♦^   «,«!,«   *i.^  and  on  behalf  of  the  said  company  heretofore  in  the  Supreme 

JBankruptcy.     The    pit.  now  sought    to   make   the  conrt  of  Melbourne,  in  the  colony  of  Victoria,  then   having 

owners  of  the  vessel  liable.  ^sdiction    in  that    behalf,    impleaded    the    said   Dauiel 

The  decUration  alleged  that  Daniel   Kavanagh,  Kavanagh,  in  the  declaration  mentioned  as  and  »>oln«:thA 

for  a  voyage  of  the  vessel  from  the  port  of  Liverpool  alleged,  and  aw^  pt<wMd&B«i  w«c«  ^Obwrav^va  ^^>^  ns^s^m^ 

Maml  Cab.— You  IL  ^ 


JCABrmiELAW  CASES. 


I'SIZaTLEY  r.   FEIIillG   i 


[Ki. 


1;  tlut  the  ^t,  u  awh  m 


KtTDDiiiih  JSM.  IOa  liW,.  ■ 


»  upon  the  nlit  |a 


e  pit.  ud  wm  kFpi  m 
IL  Id  (he  Hlil  irllnD. 


id  by  Tlrtua  ol  which  >bs  n^d  D. 
It  dDli  KkcB  In  »ienrtloB  «i 
rlklned  lu  cuMoiIt  to 
ibii  ihsy  km  btlnc 

Hlrl     D.    KlTMUgh 

.  miKUtr  ol  lbs  uid 
hermT,  utd  Ih&t  IhBT 


Demuim'  to  the  fifth  pica  and  joinder  in  de- 

Second  ropliration  to  the  flflh  ploa : 
That  ihK  Hlii  D.  K.  btlnn  ■  prltnner  under  the  bi 
becnmB  hMkrupt  within  tho  nmrnnlim  tit  lbs  i 


^MnriTdi  uiil  bcfan  tbii  lolt  ilntj 
chain  under  tho  uld  sUtubv  uid  w 
(ndtrom  Ihe  hUI  Jiii]gin«nBud»>i 
JiHlgnuDig  sra  tnd  «cb  ot  item  I 
at»  pIL  had  uM  It  uy  dme  befon 
]ud«nieiil  Id  ifaiMwIil  Court  ot  Ex. 
obtatn«l  his  opJsr  of  dlnrfairH  as 
!sd«i>  tbu  the  tald  bill  of  ladlos  n 
the  delta,  or  uy  ot  Ibem. 

Demurrer  Uiereto,  and  rejoinder : 

That  alier  the  Hid  I>.  K.  becaras  and 
lbs  utd  ■eeond  rppKraUon  mentlDIHd. 
Bipncrmenl  of  this  mil,  the  pit  mit  «._ 
prfived  In  rvivpecl  uf  lbs  Hsid  Judgmsnt 
BStrt  Conn  ol  Ei.  Ki  a'  ■'  -  --■  - 
U.  K.  under  the  lald 
Ibe  »Id  IsdgnieuL 

The  plt.'s  points  for  aixument  wrac: — 1.  That 
thp  circumstance  that  an  unproduclivu  judgment 
had  been  recoTercd  against  an  asent,  ^m  no  IcRal 
reason  why  tiie  pit.  should  not  reeoTor  ajwtinst  the 
prindpal.  2.  It  was  not  shown  tlint  the  ilefts.  were 
ui  any  way  affected  or  prejudiced  by  the  judgment. 

Deft*.'  points  for  argument  wore;—].  That  pft^ 
by  suing  Kavanagh,  the  niMter,  in  tho  Supreme 
Court  of  Melbourne,  and  afterwards  suing  him  in 
this  court,  upon  the  judgment  obtained  at  Mel- 
bourne, hod  precluded  himself  from  suing  delta,  in 
lespect  of  tho  same  matter.  2.  That  the  taking  of 
Katanagh  in  execution  upon  the  judgment  obtained 
here  was  a  satisfaction  of  the  claim.  3.  That  it 
mode  no  matter  that  Kavanagh  wan  discharged 
from  custody  under  the  proceedings  in  bankruptcy. 
i.  Tliat  the  pit.,  having  clecti-d  to  take  the  twncflt 
of  the  banlciuptcy  proceedings,  liad  lost  all  remedy 
both  oa  against  Kavaiiagh  and  the  defts.  3.  Tlint 
if  the  pit.  was  entitled  to  euc  the  defts.,  ilcfti.  would 
have  their  remedy  uk'er  against  Kavanagh,  who 
might  thus  have  been  twico  sued  in  respect  of  the 
same  cause  of  ociioti.  G.  That  the  pit.,  having 
elected  to  proceed  ajininst  Kavanagti,  could  not  also 
recover  against  tlie  defts. 

tilini'n,  for  the  pit.,  in  supimrt  of  tho  demurrer  to 

the  pteo,  said  that   tlio  action  had  been   brought 

against  tho  master  as  agent,  the  pit.  at  that  lima 

not  knowing  who  was  (ho  principal.    There  was 

no  doubt  that  it  was  the  defts.'  contract.    There 

had  been  no  reloose,  nor  payment,  nor  satisfaction, 

nothing  in   fact  to  discharge  tho  defts.  from  their 

liability.    Tlie  ease  was  wholly  different  from  that 

of  a  partnership  where  a,  man  proccedinK  against 

one /«irlHer«(MoJved  theolhcrfrom  Liability.    Hera  ...  ,    .   -,  -   . 

the   anxnt   had    been   sued,    and    no    (alUtacliOTi\  bViuW  \ic»mb.>A(!  ■,>!«,  \!BMi  tli«a 


tiaving  been  sued  did  not  pierent  die  [dt.  fren  n^ 
deeding  against  the  principal.  He  refentd  la 
Stoty  on  Agency,  i.  29u,  ai  an  czpreH  anlbmllj 
against  thc]dea: 

Tloa^HM  T.  Daamifor*,  >  a  A  a  78; 

3  Keot'a  Com.  1  Si,  w«n  «1m  ottod. 

R.  G.  WilUant  (^Aipuua  irlth  )um\  for  Ot 
defts.,  contended  that  ai  the  pit.  had  made  his  dee- 
tion  and  recovered  judgment.  Be  waa  bound  by  whit 
be  had  done,  and  tho  plea  wai    an    aniwer  totke 

Abbott  on  BUppiag,  p.  lU,  8tli  edit.,  waa  rsCmd 

Qfmin  in  reply. 

CvT.  adc.  fvft. 

JuiH  33.— BiuKWELi;.,  B.  ddivered  ju^meBL— 
This  is  the  opinion  of  my  Lord  Chief  Baian,  mj 
brother  Channell,  and  myself ;  mj  brotiMn  Mntta 
and  Figottdid  not  hear  the  caae.  We  areof  ooIdIdi 
iliat  our  judgment  should  be  for  the  d<4ts.  U  tb 
were  an  ludinary  caae  (rf  jviiicdpal  and  agent,  wImk 
the  agent,  having  made  a  eontnet  in  h!«  own  vK&t, 
ha*  been  sued  on  it  to  judgment,  there  caa  be  in 
doubt  that  no  second  acUon  wirald  be  d  ' 
against  the  principal.    The  rerj  e 


obtaJaitl  /or  the  claim,  and  the  fact  ci  tiie  aE^n^ 


where  a  contract  is  so  made  the  contraetee  hai  ii 
uleetion  to  sue  agent  or  principal,  suppoaes  he  can 
only  sue  one  of  them  ;  that  is  to  say,  sue  to  judg- 
ment. I^or  it  may  be  that  an  at  Uon  brought  agaiiut 
i>ne  might  bo  discontinued,  and  fieah  proccediiip 
be  well  taken  agunst  the  other.  Further,  tbac  ii 
abundance  of  authority  to  show  that  irhno  du 
situBtiun  of  the  principal  is  altered  by  deaUog  widi 
the  agent  as  principal,  tho  former  ia  no  longer  nb- 
ject  lo  an  action.  But  this  is  not  the  case  hen. 
Tho  defts.  may  or  may  not  be  liable  to  Indemnify 
the  master  in  respect  of  his  cost*  or  his  imprison- 
ment, but  they  are  clenrly  liable  to  him  or  his  esut« 
in  respect  of  the  damages  recovcied  against  him, 
nnd  proceedings  niight  have  been  taken  agaioU 
them  ns  soun  as  judgment  waa  recovered  againlt 
the  master,  and  beforo  any  payment  by  nt 
execution  agniost  him.  They  arenow,  tbeiefne. 
under  a  liability  to  the  master  or  his  estate  tn 
tlic  extent  of  the  whole  claim,  and  yet  it  is 
sought  to  bring  them  under  a  ^«sh  liability  for  tbit 
to  the  pit.  If  this,  then,  were  the  ordinary  case  ito 
luivc  mentioned,  there  could  be  no  doubt  on  tbe 
subject.  Hut  it  ia  said  that  the  liability  of  tbt 
maater  of  a  vessel  acting  for  his  owners,  and  their 
liability  where  he  acts  for  them,  is  different  Iran 
the  liabilities  in  ordinary  cases  of  principal  ui 
agent,  and  that  flrst  one  and  then  the  other  may  be 
9ued.  Tbe  plt.'s  argument  then  is,  that  the  pie- 
sent  case  is  anomidous  and  exceptionaL  Whoa 
that  is  contended  for,  strong  reasons  ou.ght  to  be 
^ven  for  it.  What  is  given  here?  It  is  cetisia 
that  the  master's  liability  ia  founded  on  the  taaw 
consideratiiiiis  as  tluit  of  an  ordinary  agent,  namely, 
he  makes  the  contract  in  his  own  name  :  (Riei  v. 
Coe,  a  Cowp.  eaa  ;  Story  on  Agency,  sect.  29t) 
It  is  said  that  for  purpose*  of  commerce  it  i* 
convenient  that  both  master  and  owner  should  N^ 
suable,  ijo  it  Is,  but  why  to  (he  extent  contenili^l 
for,  more  than  in  anv  other  ca«e  of  principal  sri 
agent?  It  might  be  hard  to  maltc  a  pemn  vln 
deals  with  the  master  run  after  the  owner  to  !« 
him  ;  yet  why,  if  he  sues  the  master,  should  Iw 
afterwards  sue  the  owner,  merely  because  it  ia  vtfj 
tight  he  should  be  able  to  sue  the  master  or  ownrr* 
In  reality  no  reason  can  be  given  for  the  distinelin 
attempted  between  this  and  otticr  cases  of  priacipi] 
and  ai:enl.  We  do  not  say  none  cuuld  be  (riTts 
of  priucipal  and  agent,  bill 
I   no  particnisf 
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Lloyd  v.  Guibbbt  akd  anothsb. 


[Ex.  Ca. 


The  case,  thcD,  must  rest  not  on  principle 
uithoritj,  and  that  authority  is  limited  to  a 

in  Stoiy  on  Agency.  It  is  remarkable 
i   is   of   opinion    that    there  was   by    the 

law  an  option  to  sue  either,  but  not 
It  so,  what  he  lays  down  is  peculiar  to  our 
1  doubly  anomalous.  He  gives  no  reason  for 
itea  2nd  Livermore  on  Agency,  p.  107,  IGl), 
18.  He  (Story)  says  the  second  action  mny 
itained  imless  *4n  the  first  action  he  has 
1  a  complete  satisfaction  of  the  claim."  On 
«,  however,  to  Livermore  (we  say  it  with 
spect),  he  really  says  nothing  in  support  of 
NTOposition.  What  he  says  is,  "  Maisters  of 
it  vessels  are  personally  answerable  upon  tht 
;a  made  by  them  in  relation  to  the  eniploy- 

thc  ship,  to  repairs,  or  to  supplies  furnished 
Bhlp*s  use.  Tor  the  law  gives  to  the  mer- 
rho  contracts  with  the  master  a  twofold 
against  the  owners  and  against  the  masters." 
8  he  cites  liich  v.  Coe,  2  Cowp.  G30,  which, 
a  very  questionable  decision,  justifies  Liver- 
proposition,  but  not  Story*s.  It  only  decides 
e  owners  are  liable  upon  an  order  by  the 
for  necessaries,  though  without  their  autho- 
.  is  true  Lord  Mansfield  says,  the  master,  the 
uid  the  ship  are  trusted,  but  he  says  nothing 
ort  what  is  contended  for.  It  is  remark- 
at  Story  does  not  cite  this  authority  so 
r  Livermore.  Melius  est  petere  fontes  quam 
'■U'ulos,    Then  really  there  is  no  authority 

contention,  while  there  is  much  the  other 
the  silence  of  all  other  writers  on  the  sub- 
t  is  not  suggested  in  Abbot  on  Shipping, 
nor  in  Kent's  Commentaries  (sec  2  Kent, 
Kent,  p.  217),  nor  in  Maude  anu  Pollock,  p. 
>r  in  Machlachlan,  p.  128,  nor  in  1  Parsons  on 
le  Law,  p.  37.  There  is  one  powerful  con- 
on  the  other  way— namely,  if  the  master 
ts  under  seal,  no  action  lies  on  the  contract 
the  owners.  AVhv  ?  If  the  master  makes 
ntracts,  one  for  himself  and  one  for  his 
why  should  his  contract,  being  under  seal, 

the  owners  being  sued  on  that  which  he. 
Iter,  has  made  for  them  ?  Nothing.  But  if 
:es  one  contract  only,  as  in  ordinary  cases 
he  agent  contracts  in  his  own  name,  wliich 
chant  may  say  binds  liim  because  made  in 

name,  or  binds  his  owner  because  made  for 
icn  tlie  decisions  are  intelligible,  and  the 
on  is  correct  ;  the  owners  are  not  liable, 
of  a  technical  rule  that  a  contract  under 
not  bind  a  person  not  executing,  without 
.uthority  under  seal  for  its  making.  See 
on  Shipping,  ed.  of  185C,  p.  1G9.  Leslie 
on,  3  Bro.  &  B.  171,  is  not  opposed  to  this. 
ro  we  give  judgment  for  the  def ts. 

Judgment /or  dcfls. 
attorneys,  Wtukson  &  MaUesoii,  Austin-friars, 
s  attorneys,  SeUicrsole  &  SjKedily,  1,  New-inn. 


EXCHEaXTEB  CHAMBER. 

jtA  by  Jony  Tho^tpsom  and  T.  W.  Sauxdees,  Esqrs , 
Ilarrl«ters-at-Law. 


June  17  and  Nov.  27,  18C5. 

ERROa  FROM  THE  QCEE^'s  BENCH. 

Erle,  C.  J.,  Pollock,  C.  B.,  Martin,  B., 
CLEs  and  Keating,  JJ.,  and  Pigott,  B.) 

Llotd  V,  Guibert  and  another. 

'ottoinry  bond — Liability  of  owner  of  foreign 
•—Money  paid  by  freighter  to  release  cargo, 

ter  of  a  French  ship  undertook  by  charter-party 
rty  cargo  hdonffinff  to  the  pit,  from  tht   West 


Indies  to  Liverpool,  The  vessel  put  into  Fayal  ia 
distress,  where  the  master  hypothecated  the  vessel  for 
repairs.  On  her  arrival  in  this  country  proceedings 
were  had  in  the  Admiralty  Court  on  tne  bo4tomrg 
bendy  and  theplt.  was  obliged  to  pay  money  to  release 
the  cargo.  To  an  action  on  an  implied  promise  to 
indemnify  the  pit,,  the  defts,  pleaded  that  the  ship 
was  a  Prench  sJiipj  and  the  defts,  French  subjects 
domiciled  in  France,  and  that  by  the  laws  of  France  the 
owners  of  anu  Freiich  ship  may  in  all  cases  free  themr 
selves  from  t/ie  acts  and  engagements  of  the  master  by 
the  abandonment  of  the  ship  andfreiantj  and  that  they 
Imddane  so.  The  pit,  demurred  to  mis  p2ea,  and  cUso 
raMedj  secondly,  that  he  had  elected  that  his  goods 
should  be  carried  to  England,  and  that  the  law  of  tht 
country  where  the  charter-party  was  made  and  where 
the  bottomry  bond  was  given,  was  similar  to  the  law 
of  England,  and  not  to  tltat  of  France,  To  this 
replication  the  defts,  demun-ed: 

Held  (affirming  tJte  judgment  of  the  court  below'),  tltat  the 
defts,  were  entitled  to  juagtnent,  for  the  authoritf 
of  the  master  to  bind  the  owner  of  a  ship  is  governed 
by  its  Jiag,  and  therefore  in  this  case  by  the  law  of 
France,  which  must  be  taken  on  demurrer  to  be  as 
stated  in  the  plea: 

Held,  also,  that  a  party  who  relies  upon  a  right  or  an 
exemption  by  foreign  laic,  is  bound  to  bring  such  law 
proi^erly  before  the  court,  and  to  establish  it  by  proofs 
otMrwise  the  court,  not  Iteing  entitled  to  notice  such 
laic  without  judiriul  proof ,  must  proceed  according  to 
the  law  of  J^ngland, 

This  was  a  writ  of  error  upon  a  judgment  for  tho 
deft,  in  the  Q.  B.  The  case  was  argued  at  the 
sittings  after  Last  Trinitv  Term,  C,  Huiton  appear- 
ing for  the  app.,  and  Hodgson  for  the  resp. 

The  pleadings,  facts,  and  arguments  are  fully  set 
out  in  the  report  of  the  case  in  the  court  below  : 
(see  10  L.  T.  Bep.  N.  S.  570.) 

Cur,  adv.  vult. 

Nop,  27. — ^Willeb,  J. — ^Thc  facts  disclosed  by  the 
record  areas  follows : — ^The  pit.  below, a  British  sub- 
ject at  StTliomas,  a  Danish  West-Indian  island,  char- 
tered the  ship  Olivier,  belonging  to  the  defts.,  who 
are  Frenchmen,  for  the  voyage  from  St.  Marc,  in 
Hayti,  to  Havre,  London,  or  Liverpool,  at  the  char- 
terer's option.  The  pit.  must  have  known  that  Uie 
ship  was  French.  The  charter-party  was  entered 
into  b^  the  master,  in  pursuance  of  his  general 
authonty  as  such,  and  not  under  any  special 
authority  from  the  owner.  The  pit.  shipped  a  cargo 
at  St.  Marc,  for  Liverpool,  with  which  the  vessel 
sailed.  On  her  voyage  she  sustained  damage  from 
a  storm,  which  compelled  her  to  put  into  Fayal,  a 
Portuguese  port,  for  repair.  There  the  master  pro- 
perly borrowed  money  upon  bottomry  of  the  ship, 
freight,  and  cargo,  and  repaired  the  ship^  which 
proceeded  with  the  cargo,  and  arrived  in  safety  at 
Liverpool.  The  bondholder  proceeded  in  the  Court 
of  Admiralty  against  the  ship,  freight,  and  cargo. 
The  ship  and  freight  were  insufiScient  to  satisfy  the 
bond.  The  deficiency  and  costs  fell  upon  the  pit. 
as  owner  of  the  cargo,  and  in  respect  thereof  he 
seeks  to  be  indemnified  by  the  defts.,  as  shipowners. 
The  defts.  abandoned  the  ship  and  freight,  and  it 
must  be  taken  as  a  fact — because  it  is  alleged,  and 
not  denied— that,  by  the  la-v  of  France,  they  aban- 
doned in  time,  nnd  in  such  manner  and  under  such 
circumstances  as  are  required  by  tho  French  law ; 
and  tliat,  according  to  such  law,  abandonment  (by 
which  we  understand  a  giving  up  of  the  ship  and 
freight  to  the  shipi)crs)  absolved  him  from  liability. 
This  law,  if  applicable,  is  one  which  furnishes  an 
absolute  bar  to  the  plt.'B  claim,  by  way  of  satisfac- 
tion or  discharge,  and  affected  the  validity  of  tho 
claim  and  not  mcrvily  the  moA-^  <il  "^xocwBAvNf^Na  «vw- 
forco  it,    WVitaUwit  \i\\^  ^i^w:\\  \v«  ^Ta»^&  ^^oaa.- 
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Lloyd  r.  Guidkrt  axd  another. 


[£x.Ch. 


donment  under  such  exceptional  circunistauces  is  a 
question  of  fact  not  before  us,  and  which,  for  the 
ivresent  purpose,  we  must  assume  to  be  answered  in 
the  affirmatire :  (see,  however,  '*  Devillencuve  et 
Ma9S4^  Dictionnairc  du  Contcntieux  Commercial," 
tit.  Armatcur,  sects.  23  &  25.)  By  the  English  law 
a  shipowner,  under  such  circumstances,  is  liable 
personally,  and  not  merely  to  the  value  of  the  ship 
and  freight ;  and  it  is  alleged,  and  not  denied,  that 
the  Danish  and  Portuguese  laws  agree,  in  thiH 
respect,  with  our  own.  As  to  the  law  uf  the  port  of 
loading  at  Haiti  wc  arc  not  infonne<l.  Upon 
these  facts  it  was  insisted  for  the  pit.  that  the 
decision  ought  to  proceed  upon  either  what  was 
called  the  general  maritime  law,  as  regulating  all 
maritime  transactions  between  jwrsons  of  different 
nationalities  at  sea ;  the  Danish  law,  as  that  of  the 
place  where  the  contract  was  made  (Jex  loci  con- 
tractus) ;  the  Portuguese  law,  because  the  bottomry 
bond  which  in  one  sense  caused  the  question  to  arise 
was  given  in  a  Portuguese  port,  and  the  rule  that 
the  place  governs  the  act  {hcuit  reijit  actum)  was 
supposed  therefore  to  furnish  a  solution,  or  the 
English  law  as  being  that  of  the  place  of  the  final 
act  of  performance  by  the  delivery  of  the  cargo  {quasi 
lex  loci  solutionis);  in  either  of  which  alternatives 
the  liability  of  the  deft,  was  established,  and  it  was 
argued  that  the  charter-party  having  been  entered 
into  bond  Jide  in  the  onlinary  course  of  business  by 
the  master  within  the  8coi)c  of  his  orttensible 
Authority  to  contract  for  the  employment  of  the  vessel 
which  the  owner,  by  appointing  a  master  and  send- 
ing him  abroad  in  command,  allows  him  to  assume, 
the  right  of  the  charterer  could  no  more  be  narrowed 
by  a  provision  of  foreign  law  unknown  to  him, 
than  by  secret  instructions  from  the  owners,  which 
would  clearlv  be  inoperative — a  proposition  which 
needs  no  authority  in  our  law.  and  for  which  French 
authorities  will  be  found  in  Paillet*s  eilitlon  of  the 
Co<le  de  Commerce,  Act  210  in  the  note.  For  the 
defts,  it  was  answered  that  by  the  French  law  they 
are  absolved,  and  tliat  that  law,  as  being  that  of  the 
ship,  governs  the  case,  either  because  of  the  character 
of  the  transaction  itself  showing  that  the  pit. 
impliedly  submitted  his  goods  to  the  operation  of 
the  law  of  the  ship,  or  because  the  master  who 
entered  into  the  contract,  though  his  doing  so  was 
within  the  scope  of  the  authority  which  he  was 
allowed  by  the  owner  to  assume,  was  disabled  by 
the  French  law  from  binding  his  owners  otherwise 
than  with  the  exception  expressed  or  implie<l  by 
exemption  from  liability  by  abandonment,  and  that 
of  such  disability  or  lack  of  authority  his  ting  was 
sufficient  notice.  Upon  this  latter  ground  the 
Court  of  Q.  B.  gave  judgment  for  the  defts.,  not 
expressing  any  opinion  upon  the  former ;  whereupon 
the  pit.  brought  error,  and  the  case  was  well  argued 
at  the  sittings  after  Trinity  Term  last,  before  Erie, 
C.  J.,  Pollock,  C.  B.,  Martin,  B.,  Keating,  J.,  Pigott, 
D.,  and  myself,  when  we  took  time  to  consider.  In 
determining  a  question  Iwtween  contracting  parties, 
recourse  must  first  be  had  to  the  language  of  the 
contract  itself,  and  (force,  fraud,  and  mistake 
apart)  the  true  construction  of  the  language  of  the 
contract  (lex  confracins)  is  the  touchstone  of  legal 
right  and  wrong.  It  often  happens,  however, 
that  disputes  arise  not  as  to  the  terms  of 
the  contract,  but  as  to  their  application  to  unfore- 
seen questions  which  arise  incidentally  or  acci- 
dentally in  the  course  of  performance,  and  which 
tlie  contract  does  not  answer  in  terms,  yet  which 
are  within  the  sphere  of  the  relation  established 
thereby,  and  cannot  }>e  decided  as  between  strangers. 
In  such  cases  it  is  necessary  to  consider  by  what 
general  law  the  parties  intended  that  the  transaction 
fhould  be  governed,  or  rather,  to  what  general  law 
It  is  just  to  presume  tiiat  they  have  submitted  them-  \ 
^Ircs  in  the  matter.    A  familiar  iUustratiou  ot  tYu«  \ 


will  bo  found  in  the  rule  that  tho  lawful  nsigei  of 
a  market  are  as  much  jNirt  of  a  contract  entered  into 
there  which  does  not  expressly  exclude  theoi,  as  if 
they  were  set  down  at  large.    The  binding  fon?e  of 
such  usages  does  not   depend  so  much  upon  the 
knowledge  of  tho  parties  as  apon  implied  acqaies- 
ccnce,  for  "AVhoso  goes  to  Rome,  mnst  do  as  thow 
at  Home  do."   So,  in  the  absence  of  express  prorisioo 
or  special  usage,  the  general  law  itself,  in  many 
points  of  view  only  a  more  extended  usage,  siipplier 
the  gaps  which  the  imrties  have  left,  and  in  doing 
so,  it  sometimes  modifies  the  construction  of  general 
words  in  tlie  contract.     For  instance,  a  ooannoo 
carrier,  while  on  the  one  hand  he  is  bound  by  strin> 
gent  rules  for  the  protection  of  his  customers,  oo  the 
other  he  is  allowed  certain  exemptions  from  liability, 
even    upon    an    express  contract  which  does  not 
exclude  such  exemptions.    Thus,  bjr  the  common 
law  of  England,  a  person  who  expressly  contracts 
absolutely  to  do  a  thing  not  naturally  impossible,  u 
not  excuseil  for  nonperformance  1>ecausc  of  being 
preventeil  by  the  act  of  God  or  the  king's  enemies: 
{Pai-adine  v.  «/inn«,  Aleyn,  27.)    And  yet,  in  consider- 
ation of  the  risks  to  which  common  cairien  are 
exposed,  such  prevention  is  in  their  case  an  implied 
exemption ;  and,  in  the  case  of  ordinary  bailees 
entrusted  with  tlic  custody  of  goods,  whether  by 
express  contract  or  not,  tho  exceptions  of  orer- 
whelniing  force  (n's  mnjor)^  and  accident  witbont 
negligence  {casus    fortuitus)  arc  implied.     In  the 
case  of  carriers  by 'sea  these  latter  expressions,  n> 
viajtjr  and  casus  fhrtuitus,  are  now  as  to  British  sob- 
jects  always  stipulated  for  by  the  common  excep- 
tion in  the  cliarter-party  or  bill  of  lading ;  whilst  in 
foreign  contracts  of  affreightment,  even  when  made 
in  British  ports,  such  express  stipulation  is  some- 
times omitted,  as  for  instance  in  the  Spanish  charter 
in  Blasco  V.  Fletchar,  14  C.  B.,  N.  S.,  because  by 
the  law  of  many  countries  such  an  exception  i^ 
implicKl:  (see  Casa  Itegis^  Dix,  23;  Codigo  de  Coni- 
mcrcio,  art.  1)3">,  AUgemnines  Dcutschcs  Uandel» 
Gesetzbuch,  art.  703.)    So  that,  in  the  case  just 
referred  to,  if  the  kx  loci  contractus  were  to  prerail, 
the  owner  of  a  Spanish  vessel  chartered  at  Liverpool 
for  the  Havana,  might  lose  the  protection  wnidi 
the  owner  of  an  English  vessel  would,  of  coorw, 
have  stipulated  for.    And  this  diversity,  or  conliot 
if  you  will,  upon  a  point  so  important  shows  hat 
the  ])resent  and  like  questions  affect  not  onlj  xin- 
tracts  entered  into  by  masters  of  ships,  the  ':  ir  of 
whose  country  distinguishes  between  the  obl'ijation 
of  a  contract  by  the  master  as  such,  and  tha'  jf  the 
owner    himself,  or  of  the  master    acting  with  a 
plenary    authority,    but    touch    all    contracts  of 
affreightment  entered  into  in  respect  <rf  any  vowel 
in  a  iK>rt  foreign  as  to  her,  whether  the  master  hap- 
pens to  bi*  an  owner  or  not.  Hitherto  we  have  viewed 
the  question  generally,  but  in  order  to  its  sati^fstc- 
tory  solution  as  applied  to  the  present  case,  wc  muM 
deul  with  the  operative  facts  that  the  contract  of 
affreightment    was    made    by  persons  of  different 
nationalities  in  a  place  where  both  of  them  vere 
foreigners,  to  l)e  perfonned  partly  there  by  break- 
ing   ground    in   onler    to    start   for    the    port  of 
loading,  a  place    which    may  or    may  not  hare 
been  governed  by   a  different  law  from    that  of 
the  place  of  the  contract,  and  where  both  parties 
would  film  have  been  foreigners,  partly  at  the  latter 
port  by  taking  tho  cargo  on  board,  and  partly  on 
boanl  a  ship  at  sea,  subject  there  to  the  laws  of 
their  own  country',  and  never  out  of  its  jurisdiction 
as  to  acts  done  by  those  on  board,  and  partly  bf 
final  delivery  in  the  port  of  discharge,  that  tl^ 
principal  subject-matter  of  the  contract  was  the 
employment  of  a  foreign  ship  for  a  voyage  acro0 
the  high  seas,  and  that  tho  question  in  dispate 
arose  \\\  c(>w«ccv\xQx\^5^  q1  eea  damage  to  the  ship 
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.w  which  ought  not  to  prevail  is  a  question  that 
M  called  forth  an  amazing  amount  of  ingenuity, 
id  many  differences  of  opinion ;  it  is.  however, 
encrallj  agreed,  that  the  law  of  the  place  where 
le  contract  is  made  is  prima  facie  that  which  the 
eirties  intended,  or  ought  to  he  presumed  to  have 
loptcd  as  the  footing  upon  which  they  dealt,  and 
lat  such  law  ought,  therefore,  to  prevail  in  the 
twencc  of  circumstances  indicating  a  different  in- 
Hition  ;  as,  for  instance,  that  the  contract  is  to  be 
itirely  performed  elsewhere,  or,  that  the  subject- 
latter  is  immovable  property,  situated  in  another 
>antT7  and  so  forth,  which  latter,  though  some- 
mea  treated  as  distinct  rules,  appear  more  properly 

>  be  classed  as  exceptions  to  the  more  general, 
ad  by  reason  of  the  circumstances  indicating  an 
itcntion  to  be  bound  by  a  law  different  from  that 
I  the  place  where  tlie  contract  is  made,  whicli 
itentioa  is  inferred  from  the  subject-matter,  and 
rom  the  surrounding  circumstances,  so  far  as  they 
re  relevant,  to  construe  and  determine  the  cha- 
icter  of  the  contract.  The  present  question 
oes  not  appear  to  have  ever  been  dccide<l 
I  this  country,  and  in  America  it  has  received 
pposite  decisions  equally  entitled  to  respect.  We 
lust,  therefore,  deal  with  it  as  a  new  question,  and 
ideavour  to  be  guided  in  its  solution  by  a  steady 
Plication  of  the  general  principle  already  stateil, 
amely,  that  the  rights  of  Uie  parties  to  a  contract 
re  to  be  judged  of  by  that  law  by  which  they  in- 
mded  to  bind,  or  rather  by  which  they  may  justly 
3  presumed  to  liavc  bound  themselves.  We  must 
)ply  tills  test  successively  to  the  various  laws 
hich  have  been  suggested  as  appliciible ;  and  first, 

►  the  alleged  general  maritime  law.  We  can  under- 
and  this  term  in  the  sense  of  the  general  maritime 
.w  as  administered  in  the  English  courts,  that 
Aug  in  truth  nothing  more  than  English  law, 
lOugh  dealt  out  in  a  «omcwhat  different  measure 
I  the  Common  Law  and  Chancery  Courts,  and  in 
le  peculiar  jurisdiction  of  the  Admiralty.  But  as 
I  any  other  general  maritime  law  by  which  we 
ight  to  adjudicate  upon  the  rights  of  the  subjects 
f  a  country  which  by  the  hypothesis  does  not 
!COgnise  its  alleged  rule,  we  were  not  informed 
hat  may  be  its  limits  or  its  sanction.  Passing 
rer  the  origin  of  ethics  and  the  elementary  ideas 
f  natural  law  (Jus  fj€ittiuiH\  such  as  the  rights  of 
rior  occupancy,  and  self-preservation,  privilege, 
ad  the  exemption  of  necessity,  the  common  duties 
I  humanity,  of  more  or  less  perfect  obligation,  the 
lea  of  property  including  the  obligation  of  con- 
acts,  and  those  universally  recognised  rights  and 
aties  upon  which  is  based  the  modem  system  of 
itemational  law  (jus  inter  gentes),  and  which  f Ur- 
iah no  precise  rule  for  the  matter  in  hand,  it 
ould  be  difficult  to  maintain  that  there  is,  as  to 
ich  questions  as  the  present^  depending  in  a  great 
leasure  u|K)n  national  policy  and  economy,  any 
sneral,  in  the  sense  of  universal,  law  binding  at  sea 
ly  more  than  upon  land,  nations  wliicli  either  have 
jt  assented  or  have  withdrawn  their  assent  thereto, 
[oreover  we  arc  not  satisfied  that  there  is  any  such 
sneral  concurrence  of  mankind  that  shipowners 
lould  be  absolutely  answerable  personally  for  the 
:t8  of  the  master.  Potliier  (sur  le  Charte-partie, 
art  1,  sect.  1)4)  was  cited  in  the  affirmative,  ami 
merigon  (Contract  u  la  grosse,  chap.  4,  sect.  11) 
pon  the  negative  side.  Pothier,  fonning  his  inter- 
retation  upon  the  civil  law,  thought  that  the  clause 
:  the  celebrated  Ordonnance  de  la  Marine  of  IGdl 
ivre  2,  tit.  8,  art.  2),  from  which  Act  210  of  the 
ode  dc  Commerce  was  taken,  applied  only  to 
licit  acts  of  the  master,  and  that  upon  his  con- 
acts  the  owner  was  liable,  and  could  not  get  rid  of 
ability  by  abandonment.  Emerigon,  on  the  other 
ind,  founding  his  opinion  upon  the  general  rule 

'    maritime  law,   as  bo  understood  it,  thought 


that  from  liability  for  all  acts  of  the  master, 
whether  licit  or  illicit,  including  contracts, 
the  owner  could  free  himself  by  abandonment. 
The  jurisprudence  of  the  Court  of  Cassation 
leant  towards  the  opinion  of  Pothier,  and  that  led, 
in  1841,  to  the  modification  of  article  21C  to  its 
present  shape,  by  which,  according  to  the  statement 
of  the  learned  annotator  in  Lirey's  Gilbert's  Code  de 
Commerce,  amiote  upon  article  216,  the  opinion  of 
Emerigon  is  now  established  in  France.  To  this 
may  be  added  that  similar,  though  not  identical, 
provisions  for  the  protection  of  the  owner  are  to  be 
found  in  other  codes ;  for  instance,  that  of  Spain 
Codigo  de  Conimercio,articles  021,622),  and  Prussia 
Allgemeines  Deutsches  Handels  Gesetzbuch,  articles 
51,  52,  o6,  and  the  following).  This  is  sufficient 
to  show  that  there  is  no  general  uniform  rule  in 
maritime  law  upon  tlie  subject ;  indeed,  looking  at 
home,  there  seems  little,  if  any,  difference  in 
principle  between  the  French  law  under  considera- 
tion and  our  own  statutory  provisions  for  limited 
liability  in  respect  of  obligations  by  reason  of  colli- 
sion, which  latter  have  now  by  express  enactment 
been  extended  to  collision  between  British  and 
foreign  vessels :  (25  &  20  Vict.  c.  63,  s.  54 ;  The 
AmeUa,  1  Moo.  P.  C,  N.  S.,  471  ;  32  L.  J.  lUl, 
P.  C.)  In  truth,  any  general,  much  more  any 
universal,  maritime  law,  binding  upon  all  nations 
using  the  highway  of  the  sea  in  time  of  peace, 
except  when  limited  as  administered  in  some  court, 
is  easier  longed  for  than  found.  Accordingly,  wc 
observe  that  both  the  very  learned  judge  of  the. 
Court  of  Admindty  and  the  Judicial  Committee  of 
the  Privy  Council,  in  deciding  in  the  case  of  the 
Iltuhhunj  {Dunmty  v.  Ilart,  2  Moo.  P.  C,  N.  S.,  289) 
that  the  validity  of  a  bottomry  bond  given  in  a 
foreign  port  was  to  be  determined  by  the  general 
maritime  law,  and  not  by  the  law  of  the  ship  or  the 
port  where  the  bond  was  given,  added  to  the  ex- 
X^ression  ''  the  general  maritime  law,"  this  qualifi- 
cation, namely,  "as  administered  in  England.'' 
That  case  was  cited  as  an  authority,  and  at  first 
sight  it  api)cared  to  be  one  for  applying  the  English 
law  to  the  present  case,  but  upon  consideration  it 
appears  altogether  distinguishable.  The  alleged 
agency  of  the  master  in  that  case  was  founded  upon 
necessity  alone,  and  it  was  incumbent  upon  the 
bondholder  to  establish  such  necessity  by  evidence, 
and  in  order  to  do  that  he  was  bound  (according  to 
the  riUe  prevailing  since  the  case  of  the  Buonaparte) 
to  show  a  communication  with  the  owner  of  the 
cargo,  that  being,  as  the  court  held,  reasonably  prac- 
ticable. So  tliat  the  kx  fori  was  undoubtedly 
supreme  upon  the  question  which  then  arose,  it  being 
one  of  evidence  and  procedure.  Hail  the  decision  been 
intended  to  go  further,  the  Judicial  Committee  of  the 
Privy  Council  would  probably  Iiave  considered  and 
compared  the  case  of  Ctimuiell  v.  Sewell,  5  H.  &  N.  728, 
and  pointed  out  the  distinction  in  this  respect  be- 
tween an  hypothecation  in  case  of  necessity,  and 
a  sale  in  ca^e  of  necessity,  which,  according  to  the 
decision  of  the  majority  of  the  court  in  CammeJl  v. 
.Seu'c'// (against  the  opinion  of  Byles,  J.),dei)ends  for 
its  validity  upon  the  law  of  the  place  where  the  sale 
was  made,  and  not  the  general  maritime  law  as 
administered  in  England,  upon  which  however  we 
offer  no  opinion.  In  one  other  point  of  view,  the 
general  maritime  law  as  administered  in  England, 
or  (to  avoid  periphrasis)  the  law  of  England, 
namely,  as  to  the  law  of  the  contemplated  place  of 
final  performance  or  port  of  discharge,'remains  to  bo 
considered.  It  is  manifest,  however,  tliat  what  was 
to  be  done  at  Liverpool,  besides  that  it  might,  at  the 
charterer's  option,  have  been  done  at  Havre,  was 
but  a  small  portion  of  the  entire  service  to  be  ren- 
dered, and  that  tlio  character  of  the  contract  cannot 
be  de terminod  iVwsi^b^ .  IX.  \%  \.T>3L<5t  \5c«l^«&\ft ^^aa  vs^sA^ 
of  dc\Vvcry,\3Mi  \ia&^|(ift  oI\\n^sc\«\'^wj^\>k^'^^^w^%' 
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those  of  AI[;ier8  did  in  liobertson  v.  Jackson,  2  C.  B. 
412,  and  as  in  the  mmle  of  taking  on  Uoanl  the 
cargo,  the  usage  of  the  port  of  lading  would  be 
regarded  (see  JIutUon  v.  Clemmtson,  18  C.  B.  213); 
and  the  custom  set  out  in  the  pleadings  in  (Jattoruo 
V.  AiUims,  12  C.  B.,  N.  S.,  which  custom  was  proved 
nt  the  trial  at  the  Guildhall  sittings  after  Michael- 
mas Term  1802,  and  made  an  end  of  the  case;  and 
in  tills  point  of  view  it  seems  impos>ihle  to  exclude 
the  law  of  England,  or  even  that  of  Haiti,  from 
relevr.ncy  in  respect  of  the  manner  of  pcrfonning 
that  portion  of  tlie  service  contracted  for,  which  was 
to  1k'  rendered  in  their  respective  territories,  l)ecause 
the  ship  must  needs  for  the  time  being  conform  to 
the  usages  of  the  port  where  she  is.  And,  for  a  like 
reason,  the  adjustment  of  a  general  average  nt  the 
port  of  discharge,  according  to  the  law  prevailing 
there,  U  binding  u])on  the  shipowners  and  the  mer- 
chants, who  nmst  be  taken  to  have  assented  to 
adjustment  being  made  at  the  usual  and  proper 
place,  and,  as  a  consequence,  acconling  to  the  law 
of  that  place:  {.Simmom  v.  IJ7ii>.  2  B.  &  C.  H^K'».)  It 
is  unnecessary,  however,  to  discuss  this  point 
further,  because  we  have  been  anticipate<l  and  the 
question  set  at  rest  in  an  instructive  judgment  of 
the  Judicial  Committee  delivered  by  Turner,  L.  J. 
since  the  argument  of  the  i)resent  case  in  that  of  the 
Peniusul'tr  and  Oriental  Company  v.  ^haml,  1*.  C, 
2()th  July  1805,  Jurist ^  Oct.  7,  where  a  i)assenger  in 
an  English  vessel  from  Southampton  to  the  Mauritius, 
"where  French  law  prevails,  sued  the  shipowners  for 
the  loss  of  his  baggage  upon  an  alleged  liability  by 
French  law  from  which  liability  the  shiiwwner  was 
exempt  by  the  English  law,  and  the  passenger 
obtained  judgment  in  his  favour  in  the  Mauri- 
tius court,  which  judgment  was  reverseil  upon 
appeal  by  the  Judicial  Committee,  their  Lordships 
holding  that  the  law  of  England  governed  the  case. 
Next,  as  to  the  law  of  l*ortugal,  the  only  semblance 
of  authority  for  resorting  to  that  law,  as  bL'ing  the 
law  of  the  place  where  tlie  bc^ttomry  bond  was  given, 
is  the  case  already  referred  to  of  Cainnu:U  v.  S'lrc//; 
and  we  consider  that  the  judgment  in  that  case,  if 
applicable  at  all,  as  to  which  we  say  nothing,  could 
affect  the  validity  of  the  bottomry,  and  not  the 
duties  imposed  upon  the  shipowner  towanls  the 
merchant  by  the  fact  of  the  bottomry,  which  duties 
must  l>e  traced  to  the  contract  of  affreightment  and 
the  bailment  founded  thereupon.  The  law  of  Haiti 
is  not  stated  or  relie<l  upon  by  either  party,  and 
there  remains  only  to  be  considered  the  laws  of  Den- 
mark and  France,  between  which  we  must  choose. 
In  favour  of  the  law  of  Denmark  there  is  the  car- 
dinal fact  that  the  contract  was  made  within 
Danish  territory' ;  and  further,  that  the  first  act  done 
towards  performance  was  M-eighing  anchor  in  a 
Danish  i»rt.  For  the  law  of  France,  on  the  other 
hand,  many  practical  considerations  may  be  sug- 
ge^tetl ;  and  first,  the  subject-matter  of  the  contract, 
the  employment  of  a  sea-going  vessel  for  a  service, 
the  greater  and  more  onerous  part  of  which  was  to 
bo  rendereil  on  the  high  seas,  where  she  was  for  all 
purp()3cs  of  jurisdiction,  criminal  or  civil,  with 
respect  to  all  persons,  things,  and  transactions  on 
board,  a  floating  island,  over  which  France  had  as 
absolute  and  for  all  purix>scs  of  peace  as  exclusive  a 
aovcrcignty  as  on  her  dominions  by  land,  and  whicli, 
even  whilst  in  a  foreign  port  (acconling  to  notions 
of  jurisdiction  adopted  bv  this  count rv,  18  &  VJ 
Vict.  91,  8.  11  ;  24  &  25  Vict.  c.  94,  s.  I»,  and  carried 
to  a  irroater  length  abroad.  Ortolan  "  Diplomatic  de 
la  Mer,"  chap.  13,  the  work  of  a  French  naval 
officer,  but  of  which  a  jurist  might  be  proud),  was 
never  (  .mpletely  removed  from  French  jurisdiction. 
Next,  it  must  l)e  remembered,  that  although  bills  of 
Indintr  are  onJinnrily  given  at  the  port  of  ladiup. 


contemplation  of  the  parties   that  tbese  rigbt^  or 
liabilities  in  respect  of  the  identical  Toyage  tbouU 
var}%  first,  according  as  the  retsel  was  taken  up  it 
tIic'i)ort  of  lading  or  not ;  and  sccondlj,  if  she  w«lv^ 
taken  up  elsewhere,  according  to  the  law  of  the 
place  where  the  charter-party   was  made,  or  even 
ratified.    If  a  Frenchman  had  charteRd  the  Olivier 
on  the  same  tv.-rms  as  the  pits.  did.  it  should  mod 
strange  if  he  could  appeal  to  Danish  law  agsiut 
his  own    countrj'men,    because    of    the    charter- 
party  being   made  or  ratified  in  a  Danish  port, 
though   for  a  service  to  be  rendered   tbexi-at  by 
a  transient  visitor,  for  the  most  part  within  Freoch 
jurisdiction.   Moreover,  there  are  nuuij  ports  'S'liidi 
have  few  or  no  sea-going  vessels  of  their  own,  lod 
no  fixed  maritime  jurisprudence,  and    which  jvt 
supply    valuable  cargoes    to    the   ships   of  otlier 
countries.    Take  Alexandria,  for  instance,  with  ha 
mixed    population    and  her   maritime    commerce 
almost  in  the  hands  of  strangers.    Is  erexy  vessti 
that  leaves  Alexandria  with  grain,  under  a  charter- 
party  or  bill  of  lading  made  there,  and  every  pas- 
senger vessel  leaving  Alexandria  or  Suez,  be  iL- 
English,  Austrian,  or  French,  subject  to  an  Egn>- 
tian  law?     As  to  not  a  few  semi-savage  plflce< 
in  Africa  with  neither  sea-going  ships  nor  msritimL' 
laws,  the  same  question  arises.     What  is  the  lav  in 
such  cases,  or  is  there  none  except  that  of  tltc* 
court  within  whose  jurisdiction  the  litigation  com- 
mences ?    Again,  it  may  be  asked,  docs  a  ship  which 
visits  many  ports  in  one  voyage,  whilst  she  un- 
doubtedly retains  the  criminal   law  of   her  ovj 
country,  put  on  a  new  sort  of  civil  liability  at  ea^'li 
new  country  she  visits  in  respect  of  cargo  thcn^ 
taken  on  board?    A  steamer,  for  instance, starts 
from  Southampton  for  Gibraltar,  calling  at  Vigo, 
Li.sl»on,    and   Cadiz.    A    Portuguese    going  from 
Southampton  to  Vigo  would    naturally  expect  t*> 
sail  subject  in  all  resiiccts  to  English  law, that bvio^ 
the  law  of  the    place  and  the    ship.    But  if  thi' 
IcK'ulity  of  the  contract  is  to  govern  thruughou^  aa 
Engli:»hman  going  from  Vigo  to  Lisbon  on  the  ssme 
voyage  would  1x5  under  English  law  as  to  criiuo5 
and  all  obligations  not  connected  with  the  contnct 
of  carriage,  but  under  Spanish  law  as  to  the  ciui- 
tract    of   carriage  ;  and  a    Spaniard    going  from 
Lisbon  to    Cadiz  during  the  same  voyage  would 
enjoy  Ftirtuguese  law  as  to  his  carriage,  ami  be 
subject  to  English  law  in  other  respects.    The  css« 
which  we  have  thus  put  are  not  extreme  nor  excep- 
tional ;  on  the  contrarv,  they  are    such  as  woubl 
onlinarily  give  rise  to  the  question  which  law  is  to 
prevail.    The  inconvenience  and  even  absurdities 
which  would  follow  from  adopting  the  law  of  tbe 
place  of  contract  in  preference  to  that  of  thevesK-Lare 
strong  to  prove  that  the  latter  ought  to  be  resorted 
to.    No  inconvenience  comparable  to  that   which 
would  attend  an  opposite  decision  has  been  sui;- 
gested.     The  ignorance   of   French   law    on  tke 
part    of   the  charterer   is    no    more    than   many 
Englishmen,  contracting  in  England  with  respect 
to    English  matters,  might  plead  as  to  thdr  uvn 
law  in  case  of  an  unforeseen  accident.    Nor  can  we 
allow  any  weight  to  the  argument  that  this  is  au 
impolitic  law  as  tending  to  interfere  with  commerce, 
esiKH^ially  in  making  merchants  cautious  how  they 
engage  foreign  vi^ssels.    That  is  matter  for  the  con- 
sideration of  foreigners  themselves,  and  nothins: 
short  of  a  violation  of  natural  justice  or  of  our  own 
laws  or  policy  could  justify  us  in  holding  a  foreign 
law  void  because  it   is  impolitic     Ko  doubt  the 
French  law  was  intended  to  encourage  shilling  by 
limiting  the  liability  of    shipowners,  and  in  this 
respect  it  goes  somewhat  further  than  our  own,  bat 
whether  wisely  or  not  is  witliin  the  competence  anJ 
for  the  consideration  of  the  French  L^slatme.  an^i 


c'lmrUr-partiQB  are  often  made   elsewboie,  aA\d  \\.\\i\vovvn«\\w\v,  «\U\\v^\iWi,we  ought  to  pron 
9ocma  strange  and  unlikely  to  have  been  wilVun  XYie  \  o^Vq\ow.  YiX^ivs^vwisV  v»3«a,*sss«^.\Jwb^  aziae,  mart 
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•  dealt  with  upon  their  own  merits.  In  laying  down  Breiiy  Q.  C.  {Milwardj  Q.  C.  with  him;  contra,  was 
k  mle  of  law,  regard  ought  rather  to  he  had  to  the  not  called  upon  to  argue. 

njority  of  cases  upon  which  douht  and  litigation 

le  moie  likely  to  arise ;  and  the  general  rule  that  Erle,  C.  J. — ^In  this  case  it  appeared  in  the  plea 

riKre  the  contract  of  affrei^tment  does  not  provide  in  an  action  on  a  policy  on  freight  th.it,  contraiy  to 

tiierwisev  there,  as  between  the  parties  to  such  the  statute,  the  master  had  taken  out  a  cargo  in 

OBftract^  in  respect  of  sea  damage  and  its  incidents,  November  or  December,  and  part  of  the  cargo  ho 

he  law  of  the  ship  should  govern,  seems  to  be  not  was  taking  out  was  loaded  contrary  to  the  provision 

nlj  in  accordance  with  the  probable  intention  of  of  the  10  &  17  Vict.     Now  it  is  clear  that  if 

ht  parties,  but  also  most  consistent  and  intelli-  Wilson  the  shipowner  had  done  that  or  had  been 

^ble,  and  thereforemost  convenient  to  those  engaged  cognisant  of  it,  according  to  the  case  of  Cnnardy. 

B  commerce.    In  order  to  preclude  all  misappre-  Hyde  it  might  have  been  an  illegal  voyage,  and  the 

wnaion,  it  may  be  well  to  add  that  a  party  who  policy  thereon  might  have  been  rendered  void ;  but 

oliea  upon  a  right,  or  an  exemption  by  foreign  law,  the  owner  is  not  shown  to  have  known  anything  of 

•  bound  to  bring  such  law  properly  before  the  it  or  to  have  been  party  to  it  in  any  way.  And  the 
loiirt,  and  to  establish  it  in  proof.  Otherwise  the  judgment  of  the  court  below  was  that,  by  reason  of 
oivt,  not  being  entitled  to  notice  such  law  without  knowledge  and  authority  from  him  to  the  master 
odicial  proof,  must  proceed  according  to  the  law  of  not  being  shown,  the  rule  laid  down  in  Cunard 
ingland :  (see  Brown  v.  Gray^  note  to  Lacon  v.  v.  Hyde  did  not  apply  to  the  present  case.  The 
Wigging,  Q.  B.,  M.  1821.)  For  these  reasons  we  court  was  of  opinion  upon  that  decision  that  though 
lare  arrived  at  the  same  conclusion  as  the  Court  the  master  had  authority  to  load  a  cargo,  it  was  not 
if  Q.  B.,  and  without  examining  the  ground  upon  an  authority  to  violate  the  statute  in  loading  the 
riiidh  the  court  proceeded,  we  are  of  opinion  that  cargo,  nor  was  it  an  act  of  the  master  that  the  owner 
he  judgment  was  right  and  ought  to  be  aflSrmed.  must  be  presumed  to  have  assented  to.    In  that 

Judgmmt  for  the  deft,  judgment  we  concur.    We  are  also  of  opinion  that 

^                     "^  the  second  ground  taken  in  the  court  below  was  a 

valid  ground.    Even  if  it  had  been  shown,  in  fact, 

ERROR  FROM  THE  queen's  BENCH.  ^^^  *^f  ^^^^  ^f^  rendered  thw  an  illegal  voyage 

without  the  knowledge  or  authority  of  the  owner,  it 

Monday,  Nov,  27, 18G5.  would  have  been  a  barratrous  act  on  the  part  of  the 

„  .       „         /-I  T    T>               ^  T>    irxr                ,  master,  and  the  insurers  would  have  been  liable  by 

More  Erle,  C.  J.,  Pollock,  C.  B.,  Willes  and  reason  of  the  barratry,  and  on  that  ground  tho 

Btles,  JJ.,  Chakwell,  B.,    Keating,  J.,  and  insurers   on   freight   ought   to   be  liable.    There 

iriGOTT,  a,)  ^^   ^  further   contention   in   tho    present   case 

Wilson  v.  Kankin.  ^Iih^  there  was  a  statutory  unseaworthiness  shown, 

1  pdicy  on  freight  is  not  rendered  void  by  the  master's  because  the  ship  had  taken  on  Iward  timber  on  the 

hct,   without  the  owner's   authority  or  knowledge,  in  deck,  and  had  sailed  from  Canada  without  haying  a 

loading  part  of  the  cargo  on   deck  contrary  to  the  <^ficate  of  clearance,  and  it  was  attempted  to  say 

Customs  ans^dation  Act  (16  &- 17  Vict,  c.  107),  s,  **i*^  *^®  i?»^'  was  discharged  on  the  principle  on 

,  170  etseq,:  which  it  has  been  held  that,  if  a  ship  sails  without 

C    .  ,  J  I      [     r>     ry,      ^     .       ,     ,    .  .        ^    ,  being  provided  with  proper  documents,  the  risk  of 

JO  *e/rf  by  the  hx,  Ch,,  affirming  the  decision  of  the  the  insurers  is  increased,  and  the  liability  for  loss 

Court  of  Q.B.  greater  than  would  be  if  the  ship  had  the  docu- 

This  was  a  writ  of  error,  and  an  appeal  upon  a  ™e»*« »  *^*»  therefore,  the  ship  saUing  without  the 

ndgment  of  the  Court  of  Q.  B.  certificate  of  clearance  required  by  the  statute  in 

The  pleading  and  facts  are  set  out  in  the  report  of  ^f^^^t^^L^i* VJ ?Wn^ 

lie  case  m  the  Q.  B.  (12  L.  T.  Rep.  N.  S.  20.)  on  board,  and  the  al^nce  of  that  dcxmment  crea^^^ 

^       ^                   !»       ►^       -^  ^  Statutory  unseaworthiness  withm  the  principle  of 

the  case  I  have  adverted  to.    It  appears  that  the 


Cohen  {Mellish,  Q.  C.  with  him)  for  the  deft.-The    ^JT^^  i  ""Tf  ^I.?  «    'ij'       tK«  .loonm.nt  \n 
leclaration  is  upo?  a  policy  of  irisurance  on  freight,    ^Jf^^lf  ,^L?-  r^.^Xre^ 

ions  of 

liance  with  the 

liiFped  on  board  aya»eirafterthe  coming  into  opera-    ^"''^\^''jA'^M^T^^^l'''J^^il^MJ!f, 
ioi^the  Customs  ConsoUdaUon  Actl853  (16  &  1 7    ?!f  .?Pi".  ^  !l*^=.l  *iV°?5%l„^I*J.  'il^jte '! 


ait  in  ?x;;:;rKr;haTthe'^gSins'^din  --p^To?  i^VX't^il'rc^mou! 

S?!^lT!:!»i  *tf-J«iiL-?f  A^-^_-!«-^'    ^r^al/ttfe'sStute^raSd^ifdoe.  not  at  .11 


^jThTn..V..inV^«  Vi3:„,  rto  VZviir;i«,  .-r^SiS'    question  hew  is  a  docoroent  merely  relating  to  the 
^.^  ?":f!.'i^°:!'l»A®**l**i°'^_?'!!.'l??^J    compliance  with  the  requisitions  of  the  statute  at 

Jie  port  of  loading,  to  secure  a  co 
provision  of  the  statute  there,  and 
}ear  upon  the  risk  of  the  voyag 

?irtrcTo1r)Tnd thkuhrwhole of  Se'c^^'waTno't    ^^:^,^\^.^ ^^f^^M^^r^^  Wo lw„*k 
»low  deck,  but  part  of  it  was  loaded  on  deck  con-    HP°»  *i^! jJ^P  Jf  ^^.t^''^^-  Jl^J^^ 

MIT  to  the  statute^  and  that  the  pit.  was  the  owner    ^t'^^'lS*  ?fSr»n  J^^.f  Zt  X  ^^^I 
kf  ♦»!«  aViirx      T*  \L  a'iiK»«;ff/v4  ♦»;«♦  ♦Kz*  .vu    :<.  ««♦    the  learned  counsel  with  any  idea  that  it  would  sue- 

«Jrt^t^^~Jlj  «  tS^  i!^,*nf  «?^fi,?h,l  -1    ceed,  there  is  nothing  in  the  argument,  and  that  the 

SSr  H.^  XJfl'  ^.^X^LtK  Jir^°»2»    judgment  should  be  afBrmed.    This  was  the  only 
lecK   was    Illegal,  and  the   master  s  act  was  the    *z.^i^^  k«^««k*  k»«<>^  ««  «r.*i  «,«  r..«<>f.iiiv  iiwii> 

owner's  in  this  ?ase.    The  effect  of  the  loading  was  gT^'^^f^?^^  t^  I^Ji'nn^Hnn  ?w   /^^^ 

o  render  the  ship  in  a  certain  sense  unseaworthy  ;  S!?^^^                             ^ 

hat  is,  the  ship  was  not   seaworthy  within  the  °®*^"®*^- 

ae^g  of  the  statute.     In  aU  policies  there  is  an  Th^  ^^  of  ^^  Court  concurred. 

mplied  warranty  that  those  provisions  have  been  _  ,            ^       t 

»mplicd  with  which  are  essential  to  the  legality  of  Judgment  affirmed. 

he  voyage.    The  nature  of  the  loading  not  having  Attorneys  for  the  pit.,  Gregory  and  Rowcliffe, 

leen  communicated  to  the  underwriters,  they  are  . ,,             .     ..    \  ..    »-•  . .      i  d 

,bwlved  from  any  liability  on  the  policy :  Attorneys  for  the  deft.  Field  and  Roscoe, 

Cunard  v.  Hyde,  E.  B.  &  E.  670;  lb.,  2  K  &  E.  1 ; 
Bell  V.  Cnrstain,  14  Eaat,  374 ; 
Dawson  v.  Atty,  7  East,  367, 3t)2 ; 

Earle  v.  Rowcroff,  8  East,  126 ;  

Hobbs  V.  Harmon,  3  Camp.  93 ; 

muges  V.  Wickham,  33  L.  J.  17,  26,  Q.  B. ; 

Marshall  on  Ins.  by  Sbee,  136 ; 

Duar  on  Ins.  (Amer.)  ZIS,  377,  410. 
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COUBT  07  AIIMIRALTY. 

TliHrtdag,  May  II,  1805. 
(Before  tho  Bight  Hon.  I>r.  Ll-hiiixctdk.) 
The  Pi-RLS  i:  The  Siiales.{o) 
CollUion. 
Tht  Admiralty  Tfipihliam  dirteting  '■  thai  irhen  lav 
i-tiif  li  are  rromm,  lit  out  oh  the  tliirimini  liirl-  elnit- 
haated  and  the  other  on  Iht  port  Inet,  the  rtuti  on 
the  port  tadc  tkatt  giix  xay  to  tix  i-matl  on  the  itar- 
board  tuck,  and  thid  tht  tlarhoard  (ifct  veitcl  thatl 
Ltcp  htr  eourte :  " 
Jlrlil,  under  the  above  regtdatioia,  that  the  vtttel  oj 
starboard  lack  hariny  put  her  helm  about,  inslriid  of 
limply  holding  oh  her  eonrie,  wnt  lohlg  liable  Jhr  tie 
conteqaenctt  of  a  cofliiioa  bilattH  Ihelieo  rettel: 
Deaae,  Q-C.  and  Putter  appcArcd  for  the  Pgrut. 
Brett,  Q.C.  Mid  E.  C.  Clartsoa  for  the  Sinalei. 
Dr.  LusHiNoiON  garc  judgment  in  thU  caw, 
which  wai  an  action  brounht  by  the  barque  /  V*i 
316  tons,  from  Dublin,  lailcn  with  hay  for  Shields, 
ogninit  the  brig  Swales,  213  tons,  from  Ilnniburg, 
iu  balliut  for  Ilartlcpool,  to  obtain  conipcusatioii 
for  diiaiage  luitaincd  from  a  cuUisioii  between  tlioni 
off  Hartley,  near  Tyncinouth,  Bhortly  after  tvrelvc 
o'clock,  a.m.,  of  the  11th  IX'C.  last.  It  was  agrwJ 
on  both  sides  that  the  wind  wai  S.S.W„  tlie  bnrque 
stating  the  weatber  as  full  moon  nr  thereabouts, 
very  light,  blowing  hard :  tlic  brig  representing  it  as 
rather  hazy,  with  strong  breezes  and  a  high  sea. 
Tlic  tide  was  about  liatf-IlooJ.  The  casa  for  the 
Pyrm  was,  that  while  standing  ofF  to  the  S.E.  clnsc- 
bauled  on  the  atarboard  tacit,  under  wliole  sails, 
making  bctweeo  four  and  five  knots,  without  lights, 
the  green  light  of  the  brigwas  seen  nearly  ahead,  dis- 
tant about  one  mile,  tliat  the  Pyivt  kept  her  course, 
and  the  green  light  ailrnnccd  across  her  hawse,  and 
got  quite  clear  on  her  weather  or  starboard  bow, 
when  it  diaa[)pcaTed,  and  the  red  light  of  tlic  brig 
came  into  view,  and  tlio  brig,  then  under  a  port 
helm,  bore  down  upon  and  ran  right  stem  on  into 
the  bsrqiic's  starboard  bow,  in  the  way  of  the  fore- 
rigging,  doing  a  great  deal  of  damage ;  that,  when 
tlie  (.-nliision  was  apparently  ineTitabte,  the  liclm  of 
the  liar<|ue  was  put  hanl  a-starboard,  and  her  main 
and  nii7.en  sheets  cosed  off,  in  order  to  lighten  the 
blow  ;  that  the  barque's  crew,  when  the  brig  was 
approacliing  her  weather  side,  hailed  ber  to  go  under 
the  barque's  stem,  but  without  effect.  The  defence 
of  tho  limalri,  on  whose  jHirt  a  cross-aetioD  was 
brought,  was,  that  slie  was  proceeding  under 
two  single-reefed  topsails,  foresail,  double-reefed 
trysail,  and  forctoiminst  staysail,  closehauled 
on  tho  port  todc,  heading  west,  going  fnini  tliree 
to  four  knots,  carrying  tlic  proper  Admiralty  regu- 
lation liglits,  when  the  Pgms  was  made  out  with  no 
lights  visible  at  the  distance  of  about  Iwlf-a-niile, 
b.'oring  aliout  K.  Vf.  by  N.,  and  that  as  soon  as  it 
was  ascertained  that  the  Pgrua  was  ou  tlie  starboard 
tiU'k,  the  helm  of  the  Smales  was  put  hnni  a-port ; 
that  tho  iVus  starboarded  her  helm  and  the  colli- 
sion ensued,  which  was  attributed  by  the  Smnki  to 
the  improper  navigation  of  tho  Pi/riii,  nnd  to  her  not 
exhibiting  any  lights.  Now  the  tulo  of  law  was, 
that  every  vessel  is  compellable,  under  the  ciruum- 
staiiccs,  to  carry  liglits  from  sunset  to  sunrise,  and 
that  unless  slic  docs  carry  these  lights,  if  a  collision 
occurs  in  consequence  of  the  absence  of  the  lights, 
whether  she  was  morally  justified  or  not  in  having 
no  lights,  she  must  bear  the  conaequenees.  The 
true  and  only  question  to  ooniidcr  upon  the  lights 
ia,  whether  the  absence  of  the  lights  on  board  the 
y^wr  was  in  nny  degree  contributury  to  tlie  cullision. 


« Ibe  atipping  and  J/tir 


»iik  e< 


olUajllOi. 


As  to  the  starboaiding,  the  qoMlicn  is,  wMhct 
there  wu  any  neccssitv  for  the  atarbouding  o( 
thehelmof  thc/yiUiUidthat  such  wu  the  BrgBcj 
of  the  case,  that  the  master  iru  ju<tifled  in  m 
doing  to  aToid  imminent  danger;  it  ao,  tlioiitii 
not  to  be  imputed  to  him  that  he  took  a  mcMm 
which  was  not  neccaaary.  But  if  It  was  oneno- 
neons  act  done,  and  thore  wot  no  jost  grmmdlo 
stimulate  htm  to  do  that  act,  but  that  it  had  to 
effect  npon  the  collision,  then  we  need  not  look  W 
it  further.  It  must  be  held  that  these  two  Tpiseb 
were  crosaing  each  other,  and  that  they  fell  witUn 
the  IL'th  rule  issued  by  parliamentary  anthorily, 
and  nlso  the  18tb,  which  direct*  that  where  en 
vessel  is  to  give  way,  tbe  other  ahall  keep  be 
course.  It  was  the  duty  of  the  Snakt,  bang 
on  tbe  port  tack,  to  give  way  to  the  i^K 
Tho  master  of  the  f^rut  says:  "As  we  nn 
proceciling  under  t.hc  circumstam:es  I  hare  null- 
tioned,  one  of  the  men  from  forward  repocted  i 
'ship  ahead.'  1  went  forward  immediately,  sod  I 
aaw  a  vessel  a  little  on  our  port  Ijow,"!!  beiog 
admitted  he  was  sailing  in  a  souUi-easterly  dticctioiv 
"  about  half  a  point  distant,  from  a  mile  to  a  oiile 
and  a  half.  I  saw  the  vessel's  green  light,  and  sin 
the  vessel  itself,  quite  plain.  I  could  see  shciru 
a  brig  standing  in  to  tlie  westward,  on  the  port  ltd, 
and  apparently  closehauled.  I  did  not  make  «iiy 
alii^ratian  in  my  vessel.  She  was  then  close  to  tbe 
wind,  and  it  was  lUerefore  nnncccssary  for  m«  ID 
give  any  orders.  I  stood  watching  the  straage 
vessel,  flrat  from  lier  port  bows,  and  then  aa  ^ 
crossed  dur  bows.  I  went  into  onr  starboard  hut 
and  still  watclied  her.  She  crossed  our  bows  sod 
not  full  Ave  or  six  points  on  our  starboaid  Urn. 
ijhe  will  then,  I  ahnuld  say,  SOO  or  40U  yard*  dis- 
tant from  us,  and  1  then  saw  her  alter  her  conite." 
Then  he  misses  the  green  light,  and  the  red  light 
comes  in,  and  tliat  occurs  from  her  pwtiiig. 
It  is  to  be  questioned  whether  it  would  be 
possible  for  tliis  vessel  to  have  crossed  the  btm, 
having  got  on  the  starboard  side  of  the  vessel,  to 
have  gone  sonie  hundred  yards,  and  to  hare  bMne 
round  and  run  straight  into  the  Pymsinthe  niaiiDa 
stated.  It  is  difficult  to  comprehend,  if  this  was 
the  state  of  the  cose,  how  it  was  x>ossib]e  that  tlie 
helm  of  this  vessel,  if  it  had  been  ever  so  mncb 
starboarded,  could  by  possibility  have  aided  and 
assisted  in  this  collision ;  for,  if  tho  Fifnit  was  Titb 
her  head  to  the  S.K.,  and  if  she  starboarded,  ia 
head  would  go  more  to  the  E.,  and  if  the  other  ressd 
was  couiing  in  from  the  westward  upon  her, 
it  would  not  tend  to  bring  about  a  collidoD, 
but  she  would  be  running  away  from  the  other 
vessel.  Then  there  is  the  ease  on  the  other  fide, 
and  the  master  of  the  Suiaki  says,  "  Utilat  I  was 
on  the  quarter-deck,  just  moving  about  on  the  star- 
board side,  I  saw  a  vessel  without  any  light,  abool 
three  points  on  our  starboard  bow,  and  distant 
about  lialf-a-mile.  I  could  not  then  make  her  onl 
rv  plainly ;  I  could  just  see  her  sails  ;  she  bote 
from  us  about  N.  W.  by  W.    I  did  not  look  at  tho 

CBS,  but  I  judge  tliat  to  bo  pretty  nigh  ccned 
ut  two  minutes  after  I  had  so  seen  the  said 
vessel  one  of  the  hands  forward  reported  '  a  vessel 
on  the  lee  bow ;'  it  was  the  some  that  I  had  seen. 
I  was  still  watciiiug  her.  In  about  five  minntei 
after  my  first  seeing  the  said  vessel,  I  wo*  able  to 
make  her  out  sulBcicntly  well  to  see  how  she  wu 
standing.  At  this  time  she  was  about  from  a 
quarter  to  half  n  mile  distant  from  us,  nearer  a 
quarter  than  half  a  mile,  I  should  aay,  frem 
guess ;  and  I  then  saw  she  was  a  closchanled 
Blarbuatd- tacked  ship,  heading  S.  E.  I  imme- 
diately ordercil  my  helm  to  bo  ported :  '  Pot 
tlie  helm  to  port  and  go  under  the  ship'*  lee' 
The  Uclni  was  immediately  ported.  I  aaw  it  doo^ 
anA   n\j    Au^  ^mUAA-j    -^^  «S,   and  Om^ 


MABTTUCB  LAW  OASES. 


289 


Asm.] 


Thx  M0K8OOX  V.  Tub  Nbfttxb. 


[Adm. 


ttought  the  ■trmge  ihip  about  two  or  three  points 
on  our  weather  (port)  bow,  and  the  two  vessels 
were  tbaehj  brought  into  a  safe  position  for  pass- 
ing each  other.  Aboat  fire  minutes  after  I  had  lirst 
put  my  helm  a-port,  and  whilst  my  vessel  was  still 
paying  iM  under  her  port  helm,  and  when  the 
atraoge  ihip  was,  as  I  have  said,  about  from  two  to 
three  points  on  my  weather  bow,  and  was  within 
A  quarter  of  a  mile  distant  of  us,  I  saw  she  altered 
lier  conrae  under  a  starboard  helm,  and  began  paying 
€ff,  and  so  following  me  up.  I  put  hard  a-port,  and 
crdered  the  trysail  sheet  to  be  let  go."  Now,  the  only 
waj  this  evidence  of  the  master  of  the  Sinalea  can  be 
teconciled  with  the  probabilities  of  the  case  is  this, 
4hat  the  Smaks  never  did  cross  the  hawse  of  the 
JF^rms  at  all,  but  that  she  was  approaching  her,  and 
having  ported  in  order  to  avoid  coming  into  contact 
with  her,  the  P^us  so  starboarded  tliat  she  inter- 
cepted, as  it  were,  her  course,  and  then  the  collision 
took  place.  Upon  the  facts  of  the  case,  and  on  a 
comparison  of  the  evidence  on  both  sides,  we  are  of 
opinion  that  the  I^rus  was  solely  to  blame  for  this 
collision. 

The  Court  was  assisted  by  Capt  Farrer  and  Capt. 
Baylej. 


Wednesday,  Jidy  5,  18C5. 

(Before  the  Right  Hon.  Dr.  LusinNOTON.) 

The  Monsoon  r.  The  Keptukb. 

JSteamers  and  sailing  ships — Collision — Adtnirally  regit' 
lations — Construction  of  articles  15,  18,  and  19. 

\oih  regulation, — If  two  ships,  one  of  which  is  a  saiUiig 
ship  and  the  other  a  steainaJdp,  are  proceeding  in 
sircA  directions  as  to  involve  risk  of  collision,  the  st«ini- 
ship  shall  keep  out  of  the  wag  of  t/ie  sailing  ship. 

IBth  regulation. —  Where  hg  the  above  rule  one  of  two 
Alps  is  to  keep  out  of  the  way,  tlte  other  shall  keep 
her  course,  subject  to  the  qualijications  contained  tn 
the  following  article,  viz. : 

19M  regulation. — In  obeying  and  construing  the  above 
rules,  duA  regard  must  be  had  to  all  dangers  of  navi- 
gation, and  due  regard  must  also  be  had  to  any  special 
circumstances  which  may  exist  in  any  particular  case 
rendering  a  departure  from  such  rules  necessary,  in 
order  to  avoid  immediate  danger. 

"Case  1 :  Steamer  in  default. 

Brett,  Q.C.  and  E,  C.  Clarkson  for  the  Monsoon. 

Vernon  Lushington  for  the  Neptune. 

Dr.  Lushington  gave  judgment  in  this  case, 
which  was  an  action  brought  by  the  barque  Monsoon, 
200  tons  register,  from  Port  Natal,  with  a  general 
cargo  and  passengers  for  London,  against  the 
General  Steam  Navigation  Company's  steamship 
Neptune,  304  tons  register,  from  Havre,  with  pas- 
aengers  and  cargo  for  London,  to  obtain  compen- 
sation in  damages  for  injuries  sustained  by  reason 
of  a  collision  between  them  in  the  vicinity  of  the 
North  Foreland,  about  ten  p.m.  on  the  25th  March 
last.  The  barque  stated  the  wind  as  W.  by  S.,  and 
the  weather  as  fine,  clear,  and  starlight ;  the  steamer 
jiepresented  the  former  as  about  W.,  and  the  latter 
as  very  dark,  but  clear.  The  case  for  the  Monsoon 
was,  that  she  was  under  double-reefed  foretopsail, 
maintopsail,  jib,  and  niizcn,  in  Margate  Roads,  pro- 
4xeduig  close-hauled  on  the  port  tack,  heading  N.W. 
by  N.,  the  tide  being  about  three-quarters  flood,  and 
making  about  two  knots,  carrying  the  Admiralty 
regulation  lights,  and  in  charge  of  a  duly  licensed 
Trinity  Cinque  Port  pilot  to  take  her  to  Graves- 
end;  that  the  pilot  having  determined  not  to 
proceed  further  with  the  hargue  on  that  nighty  1 


an  attempt  was  made  to  stay  her,  in  order 
to  bring  her  to  anchor  ;  that  she,  how- 
ever, refused  stavs,  and  thereupon  her  mizen 
was  brailed  up,  her  maintopsail  was  taken  in 
and  her  helm  was  put  hard  a-port,  and  she  was 
wore  round  with  a  view  to  bnnging  her  head  on 
tide,  and  letting  her  anchor  go;  that  whilst  the 
barque  was  so  wearing  round,  and  a  part  of  her 
crew  were  engaged  in  taking  in  the  foretopsail,  and 
when  her  head  was  about  E.S.E,  the  look-out  from 
on  board  her  made  out  the  three  lights  of  the 
Neptune,  bearing  about  one  point  on  her  starboard 
bow,  and  at  the  distance  of  about  one  mile ;  that 
the  lights  were  watched  from  the  barque,  and  it 
being  seen  that  the  Neptune  was  approaching  the 
barque,  and  rendering  a  collision  immediate,  Uie 
Neptune  was  loudly  hailed  to  port  her  helm,  and 
then  to  stop  her  engines,  but  no  notice  was  appa- 
rently taken  of  such  hailing,  and  the  Neptune,  under 
a  starboard  helm,  ran  into  and  with  her  starboard 
bow  struck  the  barque  on  her  port  bow,  and  did  her 
very  considerable  damage.  The  defence  on  the 
part  of  the  steamer  set  forth,  that  the  tide  was 
flood,  running  about  three  knots  ;  that  the  Neptune 
was  steering  north  by  west,  going  about  three  knots 
an  hour,  and  was  carrying  the  regulation  lights 
brightly  burning,  when  the  green  light  of  the  barque 
was  observed  about  two  points  on  her  i)ort  bow, 
distant  about  a  mile ;  that  the  Ntpiunes  helm  was 
thereupon  immediately  put  hard  a-starboanl ;  that 
shortly  after,  on  both  her  lights  coming  into 
view,  her  engines  were  eased  ;  that  in  a  few 
seconds  afterwards,  on  her  green  light  dis- 
appearing and  her  red  light  only  being  visible, 
tlie  Neptune's  engines  were  stopped,  but  the  Monsoon 
not  keeping  her  course,  came  on  under  a  port 
helm,  and  with  her  stern  struck  the  Neptune  a 
violent  blow  on  the  starboard.  The  court  Iiad  to 
decide  two  questions  on  this  case :  first,  whether  the 
Neptune  was  to  blame,  and  secondly,  whether  anv 
fault  was  to  be  imputed  to  the  Monsoon.  The  15th 
article  of  the  steering  and  sailing  rules  appeared  to 
be  applicable  to  this  case :  "  If  two  sliips,  one  of 
which  is  a  sailing  ship,  and  the  other  a  steamship, 
arc  proceeding  in  such  directions  as  to  involve  risk 
of  collision,  the  steamship  shall  keep  out  of  the  way 
of  the  sailing  ship."  It  was  clear  both  these  vessels 
were  proceeding  up  channel,  and  that  at  the  time 
when  they  descried  each  other,  whether  the  distance 
was  a  mile,  more  or  less,  if  it  involved  a  risk  of 
collision,  it  was  the  duty  of  the  steamer  to  keep 
out  of  the  way.  If  the  steamer  did  not  keep  out  of 
the  way,  the  burden  of  proof  was  upon  her  to  show 
there  were  sufficient  causes  and  reasons  why  she 
did  not  obey  the  statute.  On  the  other  hand,  there 
was  also  an  obligation  imposed  on  the  Monsoon, 
because  the  words  of  the  18th  article  were  these : 
'^  Tiiat  where,  by  the  above  rules,  one  uf  two  ships  is 
to  keep  out  of  the  way,  the  other  shall  keep  her 
course,"  subject,  of  course,  to  certain  contingencies. 
The  question  was,  whether  the  steamer  took  proper 
measures  and  means  to  keep  out  of  tlie  way  of  the 
Monsoon,  and  whether  the  Monsoon  did  keep  her 
course;  or  whether,  if  she  did  not  keep  her 
course,  there  was  any  sufficient  justification  by  tho 
facts  and  circumstances  of  the  case  ?  The  case  of  the 
Monsoon  was,  that  after  the  Neptune  was  seen  in  tho 
manner  stated,  the  lights  were  watched  from  the 
barque,  and  it  being  seen  that  the  Neptune  was 
approaching  the  barque  and  rendering  a  collision 
imminent,  the  Neptune  was  loudly  hailed  to  port  her 
helm,  and  then  to  stop  her  engines ;  but  no  notice 
was  apparently  taken  of  such  hailing,  and  tho 
Neptune,  under  a  starboard  helm,  ran  into  and  with 
her  starboard  bow  struck  the  Imrque  on  her  port 
bow  and  did  the  damage.  It  did  not  appear  whether 
it  was  intended  to  impute  auy  x^axlxoaiax  Vi\»5»a  v* 
the  NepiwM  lor  coinm^  >]iXv(\ftT  ^  %\.*x\j(Q«s^>as^sa.4'«^^»t 
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•Jill  it  appear  to  be  of  t^'st  iinportuice  to  coniidcr 
vhnt  waa  thi!  iotenliou  of  tltc  plc&i1i?r  hero,  fee  the 
■iibstniice  nf  tbu  pleiuliDK  wiu,  that  ilic  did  not 
CJmply  with  the  Ijlh  articlu  oud  keep  out  of  the 
way.  On  tlie  other  lidv,  on  behalf  of  tho  .VuiIhm, 
thv>  Btati-nicnt  woa,  in  aiibntonce,  that  the  ytplam 
dill  that  which  vat  litcht  undtT  tho  clrLiiiuatancet ; 
tlwt  iht!  did  di>  all  that  she  could  do  to  avtnd  the 
culliaion,  tliat  it  was  rijcht  to  put  her  helm  hard 
a-Btarboud,and  right  oFtcrwanli  to  case  her  engines 
In  tlu:  manner  they  v/em  eased  ;  and  the  blatne  woa 
thniim  upon  the  Monmvii  in  not  keeping  her  coiine. 
Ai  to  die  weather,  it  acenied  to  be  pretty  nearly 
oicreed  on  that  the  ni|{ht  waa  dork  but  clear,  and  tho 
wind  was  about  half  a  gale,  certainly  nut  atruiitfcr. 
The  qucaliuna  then  to  be  ilclormined  were,  whether 
the  AqifuM  waa  ri)^it  in  immediately  starboanling, 
and  whether  her  engines  were  cased  in  due  time ; 
K<cauae  tlicru  was  aiiuther  regulation,  that  if  theio 
is  the  least  danger  of  collision  the  enginea  are  to  be 
imniediah'lycoaed  topicveot  theconacqucnces  uf  a 
Tioleat  collision.  Under  all  the  clreumatancei  of 
the  eajie,  the  cnan  felt  bound  to  hold  that  the 
^epluiie  was  solely  to  blame  for  the  colliaion. 


Trntdui/,  JhIs  II,  \m:>. 

(Before  the  Right  ilun.  Dr.  LL'siiiiroTOH.) 
The  Jons  Harlet  i:  Tut  Wii.i.ua  Tbli. 

Sii/ii'  mooriiuis — lianlen  aj  pnxf. 
While  Urn  ihipi  cnine  into  rrJUsina,  nad  iht  main  alle- 
gatioai  In  be  luiliiiucl  or  diipmerd  art,  tluil  the 
eolllfliin  oftnrTtd  throvijh  ant  of  the  Aipt  bting 
improptrly  moortd,  or  JVom  her  having  an  intujfieient 
or  an  impn^ief  loot'oat ;  tht  bardra  of  proof  (or, 
ralher,  of  di^rovimj  tach  al/rffatioui)  lie$  upon    the 

ffMaUta,  Ij.  C.  and  Dr.  Ilatniry  appeared  for  the 
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John  Hurles. 

Dcane,  Q.  C.  and  T 


m  for  the  IP.7/imn  TtH. 


Dr.  LuBiiih'GTON  garc  judgment  in  tliia  ease, 
which  was  an  action  brought  by  the  brig  Jihn 
Ilaritg,  'i'o  tons,  from  Cork,  in  ballast  for  Newjiort, 
against  the  ahip  WiUiam  Trll,  11T4  tons,  to  obtain 
compensation  fur  damage  auBtnined  by  rcaaou  of 
the  ships  coming  into  collision  about  '2  a.m.  on  the 
IGth  Jan.  laat,  in  the  Upper  Dock,  Newport,  Mun- 
mouthahirc.  The  brig  stated  the  wind  au  N.W., 
and  the  weather  as  very  cloudy,  with  a  strong  gale 
of  wind.  Tho  ship  represented  the  former  as 
li.N.'W.,  and  the  latter  as  a  violent  gate  with  ter- 
rilic  squalls.  The  case  for  the  Mm  Ilarles  was, 
that  she  was  lying  in  the  floating  docks,  moored 
securely  from  her  bows  to  a  buoy  at  tho  northern 
part  of  the  dock  in  question ;  and  that  her  master, 
expecting  a  gale  of  wind  on  tho  night  of  the  ISth, 
renininetl  on  board  her;  that  the  IV'iV/inm  y'fft  which 
was  lying  a  short  distance  ahead  of  her,  with  her  stem 
nearly  opposite  to  her  (the  brig's)  bows,  and  moored 
close  to  the  quay-walk  of  the  northern  end  of  the 
duck  by  one  soiult  chain  only  run  out  from  her  port 
bow,  broke  away  from  her  mooring,  and  drifted 
etern  on  against  the  starboard  bow  of  the  Jnhn 
JJarlry,  forcing  her  from  her  moorings,  and  carrying 
sway  bulwarks,  rails,  and  stanchions,  and  doing 
other  serions  damage ;  that  the  iVilliaia  Tell  con- 
tinued to  drift  in  a  southern  direction,  forcing  the 
Juhn  Uiir/fjt  before  lier,  until  the  port  bow  of  the 
^aia  HaHeD  CAine  into  Tiulont  contact  with  another 
TCMe],  vbereby  liie  John  IJarlty  Buslaineii  Rt>V\ 
turther  damtgc.    It  troi  (artbet  pleaded,  tha.t  tbc 
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L-ollision  and  damage  conoequcfit  tlieieon  weie 
lolely  attributable  to  thoM  on  liowd  nd  ia 
_'hargc  of  the  WilUan  Tell,  by  reaMCMi  ot  thdr  not 
liavlng  properly  and  aecnicly  moored  the  Mid  rts- 
sel ;  and  that  no  blame  whatever  waa  iunmlable  is 
raapect  thereof  to  tho  master  or  any  of  the  cm  of 
the  Joh»  Ilarhg.  The  answer  oa  the  part  of  ths 
ll'i'AVuni  Till  alleged,  that  she  was  properiy  oioored 
in  the  floating  ducks  at  Newport,  uiMler  the  dinc- 
tiont  of  the  berth  master  of  the  docka ;  that  on  tbe 
[light  of  the  I3th  of  the  month  in  qiiEatioii,  tod 
from  thenceforward  up  to  tho  time  of  herpattint 
from  her  moorings  on  the  morning  of  thelltbof 
the  tami>  month,  tho  IVilliain  Tell  ■<rM  lying  akng- 
:iide  the  ship  Ji/idttsitr  (which  waa  on  her  pnt  side), 
iind  was  moored  in  the  manner  followlog:  forwaid 
?he  had  a  one-inch  mooring  chain  on  dun 
iitlachcd  to  the  mooring  ring  of  the  dock,  on 
the  port  bow,  nine  parts  of  a  three  and  thnc- 
i|Uarler  inch  line  attached  to  the  fonealtle  (f 
the  liachetler,  tho  end  of  an  eight  and  a  half- 
Inch  hawser  attached  to  the  top-gallant  foneaitl* 
of  the  IdKhesler.  Amidships  she  had  Ave  paita  tJL 
A  three  and  three-quarter  iuch  line  attached  to  aboot 
the  amidshipa  of  the  Raelutter,  and  t¥ro  puts  of  the 
tame  line  attacheil  to  tiie  Hoehetter'i  quarter  ^pe  U 
a  spring,  and  aft  she  had  the  end  of  a  teron-indi 
hawser  attached  to  the  huiqr,  and  on  the  starbosrd 
quarter  ahe  had  two  parts  of  a  tour  and  a  half  indi 
liBwser  also  attachod  to  tlie  buoy;  and  that  tboe 
»Bs  avessel  called  the  Jeanne  Mmi  fastened  to  the 
Winiiim  Tell  on  her  starboard  aula.  That  for  some 
lime  before,  and  at  2.20  a.m.  on  the  Hth,  it  vis 
blowing  a  violent  gale,  accompanied  by  tcnile 
iMitmlls,  tho  wind  being  N.N.W.,  and  that  at  almit 
•l.iii  a.m.  the  WiUiaiH  Tiit,  by  reason  of  tho  violesn 
of  the  gale,  parted  from  the  BodutUr  and  benli 
drifting  down  the  dock  with  the  Jraam  itgeri  bt- 
tened  on  her  starboard  side;  that  an  attcm^ns 
imnicdinlely  nindo  to  get  the  Williaoi  Telfe  hawwr 
iin  boanl  ihcltochester,  but,  as  none  of  the  crew  of 
the  RofheKlrr  were  on  deck  to  heave  a  hanUng-liw 
to  the  WiUiam  Ttii,  such  attempt  faUcd ;  that  it 
thia  time  the  gale  continued  hloiring  with  gnst 
violence,  accompanied  by  terrific  aqnalli,  and  that 
the  William  Tell  in  one  of  the  squalla,  pntcd 
from  tlie  mooring  ring;  that  one  of  the  IFiKoi 
TdFt  anchors  was  thereupon  as  soon  as  poniUe 
let  go,  but  tliat  immediately  afterward*  the  stag  of 
tlie  Wlllinm  Ttll  came  into  colUaioa  amidduFS 
with  the  barque  Gauii,  which  was  also  in  tbe 
liocks  nnd  had  bmkcn  from  her  moorings,  and  ■» 
then  lying  with  her  broadside  facing  the  north  nd 
of  the  duck  ;  that  while  the  WilliajK  TeB  was  dfih- 
ing  down  the  dock  the  brig  John  Haiity  drifud. 
qiittrtcring  across  the  WiHiaia  Teff*  stem,  and  thil 
when  the  William  TeB  was  brought  to  by  the  ofm- 
said  collision  with  the  6'uuu,  the  Jeamt  ilrtrt  coM 
in  collision  with  the  brig  Joh»  Ilarle),  nding  hct 
down  on  her  starboard  bow,  tho  port  bow  of  tbe 
Joba  Ilnrltg  being  then  in  contact  with  the  Gosai. 
[t  was  then  denied  that  the  collision  was  soldy,  <r 
in  any  way,  attributable  to  those  on  board  tka 
H'lffwrii  Tell.  It  had  been  settled  ever  since  lie 
days  of  Lord  Macclesfield,  when  be  was  impeoi^ 
for  misconduct,  thnt  those  facts  which  could  be 
proved  almost  exclusively  by  one  party  in  On 
':a3o,  whether  pit.  or  deft.,  such  person  ms  bomi 
to  prove;  and  upon  the  question  arising  in  this  aie, 
whctlier  the  vessel  was  properly  moored  or  not,  the 
burden  of  proof  lay  upon  tbo»e  who  mpresent  the 
intereata  of  that  vesael,  and  not  npoD  those  *lio 
alleged  she  was  improperly  moored ;  precisdj  i° 
tho  same  way  as  if  the  question  had  been  ai  Is 
whether  there  had  been  a  good  look-out  oc  not  nj<» 
X  rcsael  on  a  dark  night.  Une  party  in  sock  s  ok 
iWDuXil  bUi:^  that  there  was  not  n  gtiod  kok-oot, 
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the  ressel  who  alleged  that  there  was  a  good  look- 
out, and  not  upon  those  who  could  not  give  such 
erideDce  as  the  persons  could  who  were  on  board 
tiie  Tessel.  There  was  no  question  but  that  in 
■odi  a  cose  as  the  present  the  burden  of  ivroof 
was  upon  those  who  alleged  the  vessel  was 
properly  mo<»ed,  and  that  they  were  bound  to 
nlhow  that  she  was  so  moored.  There  was 
•ome  difficulty  in  coming  to  tiie  conclusion  that 
the  piece  of  chain  which  was  found  fastened  to 
the  ring  by  the  deputy  dock-master  was  the  chain 
which  properly  belonged  to  the  WiUiam  Tell;  but 
there  was  no  doubt  that  the  chain  by  which  she  was 
moored  was  a  one-inch  mooring  chain,  because  it 
was  in  their  own  affidavit  ezpressdy  so  stated.  The 
question  to  be  decided  was,  taking  their  own  state- 
ment of  the  manner  in  which  tiiey  were  moored 
with  a  one-inch  mooring  chain  attached  to  the 
wmlly  and  with  the  other  chains  which  were  men- 
tioned with  regard  to  their  moorings  to  the  Rochester^ 
whether,  upon  the  whole,  she  was  properly  and 
suiBciently  mowed  on  that  night ;  and  whether,  as 
this  stonn  was  raging  at  a  considerable  period 
before  the  coUision  took  place,  there  was  not  a 
warning  to  increase  the  moorings  in  case  it  should 
nppear  to  be  necessary?  Supposing  the  William 
Tel!  was  improperly  moored,  or  assuming  the  case 
either  way,  the  next  question  to  consider  was  what 
oocnrred  and  what  took  place  during  the  night? 
There  was  no  doubt,  from  all  the  evidence  in  the 
case,  that  it  was  a  most  tempestuous  night,  the 
wind  varying,  but  being  principally  from  the  N.W. 
and  blowing  in  violent  and  sudden  squalls.  It  was 
said  for  the  William  Tell,  first,  that  she  never  came 
in  contact  with  the  John  Uarley  at  all,  and  that  the 
Gauss  and  the  Regent,  which  were  alongside,  or 
nearly  alongside,  the  John  Harloi,  broke  from  their 
moorings  before  the  WiUiam  Tell  came  up  and  ran 
into  the  John  Hurley,  or  close  to  her.  It  did  not 
appear  from  the  evidence  that  either  the  George 
Buxton,  or  the  Alabama,  or  the  Crauss,  or  the  Regent, 
broke  away  from  their  moorings  before  the  John 
Hurley  was  struck,  and  before  the  WiUiam  Tell 
came  into  immediate  contact  with  her.  Was  the 
William  Tell  the  vessel  that  was  the  cause  of  the 
damage  to  the  John  Harteyf  The  court  was  of 
opinion  that  she  was,  and  there  must  be  a  decree 
accordingly. 

The  Court  was  assisted  by  Capt.  Owen  and  Capt. 
Nesbitt,  of  the  Trinity-house. 


Satvrday,  July,  22,  1865. 

(Before  the  Right  Hon.  Dr.  Lushikoton.) 

Thb  Fruiter  v.  The  Fnc oal. 

SieamshipB  tneeting  end  on—  Collision — Admiralty  regu' 
lations  as  to  rules  of  the  road — Construction  of, 

IZth  regulation :  If  tico  ships  under  steam  are  meeting 
end  on,  or  near^  end  on,  so  as  to  involve  risk  of  cot' 
lision,  the  hehn  of  both  shall  be  put  to  port,  so  that  each 
wutypass  on  the  port  side  of  the  other. ; 

14/A  regtdation :  If  two  ships  under  steam  are  crossing 
so  as  to  involve  risk  of  collision,  the  ship  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of  the 
way  of  the  other. 

Brett,  Q.  C.  and  E,  C.  Clarkson  for  the  FingaL 

Butt  and  Pritchard  for  the  Fruiter. 

Dr.  LusHixoToir  gave  judgment  in  this  case, 
which  came  before  the  court  in  the  form  of  an  action 
brought  by  the  schooner  Fruiter,  105  tons,  from 
Iiondon  for  Plvmouth,  laden  with  fruit,  against  the 
acrew  steamship  Fingal,  618  tons,  DO-horse  power, 
ikom  I>antzic  itw  London,  ladeo  with  a  general 


cargo  and  passengers,  to  obtain  compensation  for 
damages  sustained  by  a  collision  between  them  off 
Cuckold's  Point,  in  the  river  Thames,  about  eight 
o'clock  in  the  morning  of  I>ecember  last.  The  wind 
was  stated  by  the  parties  as  S.W. ;  and  the  weather 
on  one  side  was  described  as  dull  but  no  fog  or  rain, 
and  on  the  other  as  moderate  and  clear,  the  tide 
being  about  high  water.  The  case  for  the  Fruiter 
was,  that  on  the  morning  in  question  she  was  in  tow 
of  a  steam-tug  called  the  Highland  Maid,  and  was  in 
the  river  Thames  off  Kotherhithe ;  that  the  steam- 
tug  had  also  another  vessel,  called  the  JEtpenxnza,  in 
tow,  and  the  Fruiter  was  being  towed  astern  of  the 
Esperanza,  and  by  a  separate  hawser  fastened  to  the 
tug  and  not  to  the  Esperanza ;  that  the  jib,  topsail, 
topgallant-sail,  and  mainsail  were  set,  but  only  occa> 
sionally  drawing,  and  the  Fruiter  was  being  towed  at 
the  rate  of  about  three  knots  an  hour;  that  the 
master  was  at  the  wheel  steering,  and  the  waterman 
and  all  the  crew  were  forward  on  the  look-out,  and  a 
good  look-out  was  kept  on  board  the  vessel;  that  the 
Fruiter,  in  tow  of  the  steam-tug,  was  proceeding  down 
the  river  to  the  southward  of  mid-channel,  and 
when  the  tug  reached  Cuckold's  Point,  Rotherhithe, 
those  on  board  the  tug,  and  immediately  after- 
wards those  on  board  the  Fruiter,  observed  the 
steam-vessel  Fingal  coming  up  the  river,  and  dis- 
tant from  200  to  900  yards,  and  about  two  points 
on  the  port  bow  of  the  tug ;  that  the  helm  of  the 
tug  was  put  hard  a-port,  and  the  helm  of  the 
Fruiter  was  ported  as  much  as  possible  consistently 
with  passing  a  brig  at  anchor  on  her  starboard 
side,  and  on  the  Fruiters  passing  the  brig  the  helm 
of  the  Fruiter  was  put  hard  a-port,  and  all  the 
three  vessels  were  kept  as  near  as  possible  to  the 
southern  shore ;  that  the  Fingal  nevertheless  con- 
tinued to  approacli  the  Fruiter,  apparently  under 
a  starboard  helm,  and  the  Fruiter's  bow-rope  was, 
therefore,  cast  off  from  the  tug,  and  the  Fingal 
immediately  afterwards,  stiU  apparently  under  a 
starboard  helm,  and  without  stopping  her  engines, 
struck  with  her  stern  and  port  bow  the  port  quarter 
of  the  Esperanza,  and  then  with  her  starboard  bow 
struck  first  the  jibboom  and  then  the  port  bow  of  the 
Fruiter;  that  the  /Viu^o/ carried  away  the  jibboom, 
bowsprit,  knightheads,  and  cutwater  of  the  Fruiter^ 
and  did  other  damage;  that  the  Fingal  backed 
astern  and  away  from  tlie  Fruiter,  and  afterwards 
continued  her  course  up  the  river.  The  anchor- 
chain  of  the  Fruiter  was  sot  fast  by  the  collision, 
but  was,  after  some  delay  and  difficulty,  cleared, 
the  anchor  let  go,  and  the  vessel  brought  up,  and 
as  the  Fruiter  had  received  so  much  damage  as  to 
be  unable  to  continue  her  voyage,  she  was  subse- 
quently towed  back  again  to  London.  The  defence 
on  the  i)art  of  the  Fingal  pleaded,  that  while  in 
charge  of  a  duly  licensed  Trinity  pilot,  and  being 
at  the  upper  end  of  Limehouse  Reach,  as  a 
matter  of  precaution,  and  owing  to  the  great  number 
of  craft  coming  down  the  river,  her  engines  were 
stopped,  and  she  was  allowed  to  drift  with  the  tide, 
with  her  head  angling  in  towards  the  south  shore ; 
that  whilst  so  drifting  the  Fruiter,  which  was  the 
aftermost  vessel  in  tow,  was  seen  distant  500  or  60O 
yuds  on  her  starboard  bow  coming  down  the  river ; 
that  the  tug  with  the  two  vessels  in  tow,  instead  of 
passing  to  the  northward  of  the  Fingal,  as  she  could 
and  ought  to  have  done,  and  although  warned  and 
hailed  from  the  Fingal  so  to  do,  attempted,  under  a 
port  helm,  to  pass  to  the  southward  of  her ;  and, 
notwithstanding  the  engines  of  the  Fingal  were 
turned  astern  with  a  view,  if  possible,  of  avoiding 
a  collision,  the  foremost  of  the  vessels  in  tow  with 
her  port  quarter  struck  the  stem  of  the  Fingal,  and 
the  Fruiter,  which  hod  been  cast  off  by  the  tug, 
with  her  jibboom  and  bowsprit  struck  the  Fingal 
on  the  Btarboaxd  boYi^  %.>M^>aX  ^<(^  <^>^qra3^  \^  ^%& 
then  demed  xYukl  XW  <i\>\\A*^a\x^%&\\iwvi  ^v?  ^a»a«S. 
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by  the  Fintfti/,  or  those  on  board  her.  Now,  tlie 
'article  of  the  Adiiiiralty  Stocring  and  Ke(;uIation 
Jiules  wiis,  that  "if  two  ships  under  steam  are 
■  meeting  end  on,  or  nearly  end  on,  so  as  to  invdlve 
risk  of  collision,  the  helm  of  lM)th  shall  Ik.*  put  to 
p«»rt,  so  that  eaeh  may  pass  on  the  port  side  of  the 
lit  her."  Looking  at  the  facts  of  this  case,  and  the 
conflicting  evidence,  could  it  be  said  that  these  two 
-veiiMjls  were  meeting  end  on,  or  nearly  end 
on  ?  Part  of  the  evidence  statetl  that  they 
■were  witliin  two  points  of  meeting  en<l  on, 
and  if  they  were  so  tliey  would  fjdl  in  with 
the  latter  part  of  the  statement— nearly  end  on ; 
4ind  if  they  did,  and  there  was  n<»  nautical  impedi- 
ment, undoubtetlly  the  directions  of  the  l.Jth  article 
Wore  not  complied  with,  because  both  the.«e  vessels 
ilid  not  put  their  helms  a-ix>rt.  If  the  l.'Uh  article 
dnl  not  apply,  we  come  to  the  next,  the  14th,  viz., 
••  If  two  siiips  under  steam  are  crossing  ho  as  to 
inv<»lve  rink  of  collision,  the  ship  which  has  the 
other  on  her  starlioanl  side  shall  keep  out  of  the 
v.ay  of  the  other.**  Now,  it  appears  to  the  court, 
that  the  Fingcd  had  the  other  vesst4  on  her  starboanl 
«ide,  an<l  therefore  it  was  her  duty  to  keep  out  of 
the  way.  As  to  the  tug  with  the  two  vessels  in  tow, 
did  she  «ir  did  she  not  keep  to  the  southward  coming 
round  this  place  calletl  Cuckold's  Point,  and  was 
she  or  was  she  not  to  the  southward  of  mid-channel 
Iwfore  the  collision,  and  at  the  collision?  Ujwn 
that  there  is  conflicting  evidence  beyond  all  doubt. 
It  has  been  pointed  out  that  one  of  the  strongest 
arguments  in  favour  of  her  lieing  to  the  southwani 
is  that  the  FruiUr  was  close  to  the  brig  at  the  time 
of  the  collision.  Undoubtedly  that  was  a  fact,  sup- 
I>osing  it  to  be  of  importance,  or  that  there  was  any 
doubt  whatever  that  she  was  at  the  time  in  question 
considerably  to  the  southwanl  of  mid-channel. 
Take  it  she  had  ported  in  due  time,  and  was  to  the 
-southward  of  mid-channel,  and  saw  the  screw  com- 
ing across  from  the  north  shore  angling  to  the  south, 
was  it  her  dutv  or  not  to  port  ?  That  A\q  did  port 
there  is  not  a  shadow  of  doubt;  but  the«iue>tion  raised 
was,  whether  she  was  to  the  southward  of  mid- 
channel  at  the  time  ?  The  screw-ship  states  that,  as 
she  wjis  approaching,  going  to  Cuckohl's  Point,  she 
saw  the  road  was  blocked  off  Cuckold's  Point,  and 
•he  could  not  procetnl  to  the  northward,  and  she  then 
stopped  and  reversed  her  engines,  and  at  the  time  in 
question  she  was  going  a  very  little  ahea-l,  if  at  all. 
■  On  a  careful  consideration  of  the  evidence  on  both 
sides,  the  court  was  of  opinion  that  the  Fiiujid  was 
wholly  to  blame,  and  must  be  so  held. 

The  Court  was  assisted  by  Capt.  Pigott  and  Cai)t. 
Webb  of  the  Trinity-house. 

The  Wheatsheaf  r.  The  IsTRi:rii>E. 

Ovtrtakiiuj  ships — Collision — Atimiralfif  nrnthitions  as 
to  rules  uf  the  ymtti — Construvtion  nr'. 

The  17th  Admiralty  rnjulation^  ^^  thot  trcry  vessel 
occrtakintj  any  other  ^vessel  s/iall  kenp  out  of  the 
iraif  of  the  vessel  heing  overtaken,''  apjtlit  s  to  foreign 
ships  as  wen  as  to  British. 

A  French  ship,  under  sail,  following  a  British  ship  in 
tow  on  cnterint^  a  harbour,  came  into  rollision  with 
htr  whilst  crossing  tite  bar : 

ILld,  that  the  collision  so  occurring  was  orrasioncd  by 
die  negligence  of  the  French  ship  in  not  attending  to 
th,7  rule  of  the  road  as  laid  down  in  the  17 th 
Admiralty  regulation,  and  ttiat  the  French  ship  was 
liiihltifor  the  loss  caused  by  such  collision. 

Brett,  Q.  C.  and  E,  C.  Clarkson  appeared  for  the 
))  '/lattiifteaf, 

iJcanr.,    Q,  C.     and     Vernon    Lushington.    lot   t\v<i 


\" 


Dr.  LusuiNOTox  gare  judgment   ia  thii  cue^ 
which  was  an  action  of  danuige  broucht  by  tlie 
British  ship  Wheatsheaf ^  108  toot,  from  Ix»daii|  ia 
ballast  for  SonderUnd,  against  the  French  schonwr 
Intreinde,  105  tons  register,  to  obtain  compensilioa 
for  damage  sustained  on  the  17th  Nor.  last  note 
the   following  circumstances.      The    case   ol  the 
Wheatsheaf  was,  that  when  about  two    miles  off 
Sunderland  harbour,  the  master  of  the   WhexuAu^' 
engaged  a  steam-tug  to  tow  her  into  the  horbov, 
and  such  tug    accordingly  took  her  in    tow,  and 
between  eight  aud  nine  a.m.  of  the  day  in  queftioo 
proceeded*  with  the   Whtat^eaf  in    tow  for  tbst 
harbour,  and  whilst  approaching  that  harbour,  sod 
before  entering  it,  all  sail  was  ts^Lcn  off  the  Wkui- 
fhettf;  that  the  wind  at  this  time  was  about  &£. 
by  8.,  a  fresh  breeze,  the  weather  was  fine,  and  tfas 
tide  was  alK)Ut  half-ebb ;  tluit  the    IVheutshtaf,  in 
tow  of  the    tug,    proceeded  into    harbour,  and  u 
she    was    entering    it    the    lutrepide^    which  hsd 
previously  been  seen  hove-to  outside  the  harbour, 
was  noticed  at  the  distance  of  about  a  cablc*s  lenfftfa 
aatem  of    the    Wheatsheaf  and  also  coming  into 
SunderUnd  harbour ;  tliat  tho  btirmidt  was  ondff 
sail,  and  was  goiug  very  considerably  faster  thin 
and  overtaking  the  Wheatsheaf;    that  the   Wktair 
stteafvLwd  her  tug  kept  on  up  the  harbour,  in  the 
exiKK:tatiou  that  the  lutreuidt  would  keep  clear,  u 
she  ought  to  have  done ;   that  the  Inlrepide  pssNd 
very  close  to  the  Wheatsheaf  on  her  starUiard  sidi^ 
ran  against  the  tow-roiie  with  which  the  tug  wis 
towing  the    Wheatsheaf  and  rendered  a  coUImd 
between  herself  aud  the  tug  imminent ;  whereopoo 
the  tug,  to  save  herself,  slipped  the  tow-iope,  and 
although  every  endeavour  was  mode  by  thoK  on 
board  the  U7fe<i/^i<?(f/'to  save  her  from  so  doing,  tha 
Wheatslieaf  drove  on  to  the  ground  and  suffered 
considerable  damage,  and  was  compelled  to  take  the 
assistance  of  her  tug  and  another  tug  to  get  her  off ; 
that  those  on  board  the  Intrqtide  did  not  whilit 
passing  the    Whtalsheaf  and  her  tug  take  proper 
measures  to  keep  clear  of  the    Wheatsheaf  and  her 
tug  as  thev  ought  to  have  done;    that  these  oo 
board  the  Intrqnde,  whilst  passing  the  Wheatshu^ 
and  her  tug,  improperly  starboarded  the  helm  of  the 
Intrrpide ;  that  the  collision  and  the  dauiages  and 
losses  consequent  thereon  were  occasioned  by  the 
negligence  and  improi)er  navigation  of  the  Intrepidi, 
and  no  blame  with  regard  thereto  was  attributable  fie 
the  Whattsheafoc  her  tug.    The  defence  on  thcpszt 
of  the  IntrcpitU  set  forth,  that  on  the  morning  ia 
<luestion  she  was  lying-to  off  the  harbour  of  Sunder- 
land, when  those  on  board  her  obserred  the  WhttA' 
sheaf  two    miles    distant,    bearing    about    S.W.; 
that  the  wind    was    blowing    fresh    from    aboot 
S.S.K. ;    the  tide  was   ebb,  running    strong,   and 
there  was  a  heavy  sea  on;  that  oUmt  'J  a.m.ths 
Whiats/ieaf  then  in  tow  of  a  steam-tug,  was  observed 
to  be  making  for  the  entrance  of  tl^  harbour,  and 
when  it  appeared,  as  the  fact  was,  that  she  had  got 
near  enough  to  the  harbour  to  get  in  safely  before 
the  Intrcpide,  the  Intrepide^s  sails  were  Ailed,  and 
her  course  made  to  cross  the  bar ;  that  as  the  Inr 
trepide  was  advancing,  being  astern  but  to  the  north- 
ward of  the  Wheatsheaf  tho  WhtaJtskeafy^Vis  observed 
to  touch  the  bar  in  crossing ;  that  the  WheatA^ji 
engine  was  thereby  stopped,  and  the  distance  betwiNsn 
tlic  two  vessels  was  diminished  ;  that  the  Intrepiik 
crossed  the  bar,  being  then  under  all  sail  except  the 
ilying  jib  and  forctopsail,  and  suling  at  about  the 
rate  of  four  knots  an  hour,  and  between  the  i^os 
X)ickcd  up  a  licensed  pilot,  who,  on  boarding,  took 
the  wheel;  that  the  Wheatsheaf  wbb  then  obeervcd 
to  take  the  ground  on  tlie  couch  or  bank  near  the 
south  pier,  and  the  steam-tug,  in  order  to  try  to  0et 
her  off,  crossed  over  to  the  northward,  canying  tbfi 
XuNf-\u\^^  «ATQi%%  \.Vv<&  fiitrqiide's  connc ;  that  the  /•- 
trepide^  wtf»xkw\ui^^  Ti\i»«MKC&:!I  «&^mcod,  ai4  * 
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was  no  room  for  her  to  pass  between  the 
rtwn-tug  and  the  north  pier,  was  obliged  to  con- 
timie  her  course,  and  she  consequently  ran  against 
lihe  tow-rope  between  the  tug  and  the  Wheatsheaf, 
baft  the  IntrqtitA^a  heUn  was  not  starboarded ;  that 
die  pilot  on  board  the  WheattUaf  hailed  those  on 
bocnl  the  tug  to  let  go  the  tow-rope,  but  it  was  not 
lei  go  till  just  as  the  Intnpide^a  stem  came  against 
die  rope ;  that  the  rope  was  not  carried  away,  and 
die  Intnpide  never  touched  either  the  WheaUAeafor 
die  tog.  It  was  then  pleaded,  that  the  Intrepide 
MM  in  no  wise  instrumental  to  the  WhfxU^hmf's 
getting  on  shore;  that  the  contact  of  the  iih- 
tnpide  with  the  tow-rope  between  the  Wheaisheaf 
■ad  the  tug  was  not  caused  by  any  negligence 
of  thoee  on  board  the  Intr^ide,  but  was,  so  far  as 
dMj  were  concerned,  an  ineritable  accidoit ;  and 
kkal  the  contact  of  the  Intrepid^  with  the  tow-rope 
between  the  Whmttkeaf  and  the  tug  was  occasioned 
In"  the  default  of  those  on  board  the  Wheatsheafor 
wm  tug.  Now  the  court  could  not  discorer  any 
[iHiterials  to  conclude  that  it  was  an  inevitable 
Mcident  which  caused  this  calamity,  and  therefore 
one  or  other  of  the  two  yessels  must  be  to  blame. 
Iheie  was  great  difficulty  from  the  extreme  contra- 
iietion  in  the  eridence  in  the  case,  and  more  espe- 
delly  from  a  fact  that  crept  out  in  the  course  of 
Oiftt  eridence,  which  was,  that  there  was  a  sort  of 
fead  sprung  up  between  the  pilots,  and  they  seemed 
to  hare  adopted  their  own  courses,  and,  as  frequently 
iriaes  in  such  a  state  of  things,  the  evidence  was 
not  to  be  relied  on,  on  the  one  side  or  the  other, 
with  the  same  satisfaction  as  if  no  such  feeling  had 
previously  existed.  The  case  appeared  to  fall  within 
the  17th  rule  of  the  statutory  regulations,  that 
**  Every  vessel  overtaking  any  other  vessel  shall 
keep  out  of  the  way  of  the  said  last-mentioned 
reeteL"  The  fact  was  undoubted,  that  the  Wheat- 
ikeaf  was  first,  and  that  the  Intrepide  was  following 
her,  and  that  it  was  not  a  matter  of  necessitythat 
the  lntrq>i<k  should  have  kept  so  close  to  the  Wlieat- 
^kmfvA  she  happened  to  do ;  and  it  was  her  duty, 
dierefore,  in  accordance  with  this  17th  article, 
which  was  equally  binding  upon  French  vessels  as 
Dpon  English  vessels,  to  keep  out  of  the  way. 
iberefore,  one  of  the  principal  questions  to  dcter- 
odne  was  this :  did  the  Intnpide  adopt  those  proper 
Dieaanres  which  would  enable  her  to  escape  the  con- 
sequences which  subsequently  occurred  ?  It  had 
been  aaid,  on  the  part  of  the  French  vessel,  that  it 
was  very  improbable  she  should  have  starboarded, 
there  bdng  no  necessity  for  such  a  proceeding,  and 
it  being  obviously  indiscreet  for  her  to  do  sa  It 
ires  aaid  for  the  Intr^ide  that  the  Wheatsheaf  struck 
ML  the  bar  on  getting  between  the  piers,  but  that 
isas  entirely  unsupported  by  the  evidence.  Upon 
he  whole  of  the  evidence  taken  together,  the  court 
mw  of  opinion  that  the  Intrtpide  was  solely  to  blame, 
ind  there  must  be  a  decree  accordingly. 

^Hie   court  was  assisted  by   Captain   Bax   and 
md  Captain  Lambert,  of  the  Trinity-house. 

Tuetday,  Nov.  7,  1865. 

(Before  the  Right  Hon.  Dr.  LusHiMoioir.) 

The  Helen. 

WagtB — Breach  of  biodutde. 

fn  a  suit  vpon  an.  agreement  contemplating  a  breach  oj 
blockade  of  the  ports  of  the  Confederate  States  oJ 
America,  and  upon  a  tnotion  to  strike  out  the  fourth 
article  of  the  deft^s  answer  which  pleaded  that  such 
agreement  was  not  binding  by  reason  of  a  breach  of 
mockade  being  iOegal: 

Wdi,  that  a  breach  of  blockade  by  neutrals  is  not  an 
offmes  agmnst  the  tmmieiptU  law  of  this  country. 


Ordinarily,  decisions  of  the  H,  of  JL  and  the  P,  C.  and 
the  Courts  of  Cotnmon  Law  are  absolutely  binding  upon 
tlie  Court  of  Admiralty, 

Brett,  Q.  C.  and  E.  C.  Clarkson  for  pit. 

Milward,  Q.  C.  and  Pritchard  for  deft. 

The  facts  of  this  case  sufficiently  appear  In  the 
judgment^  in  which  the  following  cases  were  re- 
f erred  to: 

Santissima  Trimdad,  7  Wheat  Bep.  840 ; 

Richardson  y.  The  Marine  Insurance  Compaim.  ^ 
Mass.  BejK  113 ; 

Beaton,  Mattland,  and  Co,  v.  Low,  1  Johns.  Bep. ; 

Arnould,  763,  764.  766,  773 ; 

3  Kent's  Com.  367 ; 

2  PaFBons,  95 ; 

Phillips,  c.  8,  s.  2,  163; 

Marshall.  87 ; 

Maud  A  Pollock,  809 ; 

2  Twiss,  297. 

Dr.  LusuiNGTOK. — ^This  is  a  motion  by  the  pit.  to^ 
reject  the  fourth  article  of  the  defts.'  answer.  The 
l>«rties  in  this  cause  are  John  Andrews  Wanlell,  for-^ 
merly  the  master  of  the  Belen,  pit. ;  and  the  Albioa 
Trading  Company,  the  owners  of  the  ship,  defts. 
The  master  sues  for  wages,  with  certain  premiuma 
added,  alleged  to  have  been  earned  between  July^ 
1864  and  March  1865.  The  answer  states  that, 
according  to  the  agreement  as  set  forth  by  the- 
defts.,  the  pit.  has  been  paid  all  that  was  due  to 
him.  This  part  of  the  answer  is  not  objected  to. 
The  fourth  and  last  article  is  the  one  objected  to. 
It  alleges  that  the  agreement  was  entered  iifto  for 
the  purpose  of  breaking  the  blockade  of  the  Southern 
States  of  America ;  that  such  an  agreement  is  con- 
trary to  law,  and  cannot  be  enforoMl  by  this  courts 
In  the  course  of  the  argument,  the  judgment  recently 
delivered  by  Lord  Westbury  whilst  1^  was  L.  C.,  in 
Ex  parte  Chavasse,  6  N.  K.  26,  was  cited  as  governing 
the  case.  The  law  there  laid  down  is  briefly  stated,, 
that  a  contract  of  partnership  in  blockade  running 
is  not  contrary  to  the  municipal  law  of  this  country  p 
and  by  the  decree  the  partnership  was  declared 
valid,  and  the  accounts  ordered  accordingly.  It 
was  admitted  that  this  decision  is  directly  appli^ 
cable  to  the  pi*csent  case.  A  decision  of  the  L.  C 
is  to  be  treated  by  the  court  with  the  greatest 
respect ;  but  is  it  absolutely  binding  ?  Decisiona 
of  the  following  tribunals  arc  absolutely  binding 
upon  the  Court  of  Admiralty,  viz.,  the  H.  of  L.,  the 
Privy  Council,  and  when  deciding  upon  the  con- 
struction of  a  statute,  the  courts  of  common 
law.  All,  then,  that  this  court  has  to  do,  is  to 
inquire  if  such  decision  is  applicable  to  the  case- 
before  it.  If  so,  then  it  is  the  duty  of  the  court 
to  obey  whatever  may  be  its  own  judgment.  On. 
the  present  occasion  no  decision  has  been  cited 
from  the  H.  of  L.,  the  Privy  Council,  or  the 
courts  of  common  law.  But,  as  an  intimatiou 
has  been  given  that  this  case  will  be  carried 
to  the  Judicial  Committee,  that  tribunal  might 
be  inclined  to  consider  me  remiss  in  my 
duty  if  I  had  omitted  to  form  an  independent 
judgment  on  the  case,  and  to  state  my  reasons, 
for  so  doing.  It  is,  I  conceive,  admitted  on  all 
hands  that  the  court  must  enforce  the  agreement 
with  the  master  unless  it  is  satisfied  that  such 
agreement  is  illegal  by  the  municipal  law  of  Great 
Britain.  In  order  to  prove  this  proposition,  tho 
defts.  say  that  the  agreement  to  break  the  blockade 
by  a  neutral  ship  is  on  the  part  of  all  parties  con- 
cerned illegal  according  to  the  law  of  nations  which 
is  a  part  of  the  municipal  law  of  this  country ;  ergo, 
this  contract  is  illegal  by  municipal  law.  Now,  a 
good  deal  may  depend  on  the  sense  in  which  the- 
word  "iUegai"  \s\kaeOi.  Iwa  %\twv'^^  \\m^\\«^\sv 
think  that  t\ie  dells.  aX\ftft\iXo  Vt  «.  Tsa^wt  ^^t.Vjsossw's* 
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rneaning  than  it  can  properly  bear,  or  was  intended 
to  bear  by  thono  who  ubc<1  it.  The  true  meanin((.  I 
think,  is  tluit  nil  such  contracts  ore  illegal  so  far, 
that  if  carried  out  they  would  lead  to  acts  which 
might  under  certain  circumstances  expose  the 
parties  concerned  to  such  penal  consequences  a« 
are  sanctioned  by  international  law  for  breach  of 
blockade  or  for  the  carrying  of  contraband.  If  so, 
the  illegality  is  of  a  limited  character*  For 
instance,  suppose  a  vessel,  after  breaking  the  blockade, 
completes  her  voyage  home,  and  is  afterwards  seized 
on  another  voyage,  the  original  taint  of  illegality, 
whatever  it  may  have  been,  is  purged,  and  the  ship 
cannot  be  condenmed ;  yet  if  the  voj'age  was  ao 
initio  wholly  and  absolutely  illegal  both  bv  the  law 
of  nations  and  the  nmnicipal  law,  why  should  the 
successful  termination  purge  the  offence  ?  Let  me 
-consider  the  relative  situation  of  the  parties.  A 
neutral  country  has  a  right  to  trade  with  other 
countries  in  time  of  peace.  One  of  these  countries 
becomes  a  belligerent  and  is  blockaded.  Why 
should  the  rights  of  the  neutral  bo  affected  by  the 
acts  of  the  other  belligerent  ?  The  answer  of  the 
blockading  power  is,  '*  Mine  is  a  just  and  necessary 
war  ;*'  a  matter  which  in  ordinary  cases  a  neutral 
•cannot  question.  The  belligerent  further  says,  ''  I 
must  seize  contraband.  I  must  enforce  blockade  to 
•carry  on  the  war.*'  In  this  state  of  things  there 
lias  been  a  long  and  admitted  usage  on  the  part  of 
all  civilised  states,  a  concession  by  both  parties — 
the  belligerent  and  neutral — an  universal  usage  which 
constitutesthe  law  of  nations.  Itisonly  withreference 
to  this  usage  that  the  belligerent  can  interfere  with 
the  ndutral.  Suppose  no  question  of  blockade  or 
contraband,  no  belligerent  could  claim  a  right  of 
seizure  on  the  high  seas  of  a  neutral  vessel  going  to 
the  port  of  another  belligerent,  however  essential  to 
his  interest  it  might  be  so  to  do.  What  is  th^ 
usage  as  to  blockade  ?  There  are  several  condition: 
to  1)0  observed  in  order  to  justify  the  seizure  of  r. 
ship.  Amongst  other  things  the  blockade  must 
1x^  effective  and,  save  accidental  interruption 
by  weather,  constantly  enforced.  The  neutral 
vessel  must  be  taken  in  delicto.  The  blockade 
must  be  enforced  against  all  nations  alike,  in- 
cluding the  belligerent  one.  When  all  the  neces- 
sary conditions  are  satisfied,  then  by  the  law 
of  nations  the  belligerent  is  allowed  to  capture  and 
•condemn  neutral  vessels  without  remonstrance  from 
the  neutral  state.  It  never  has  been  a  part  of 
■admitted  comnion  usage  that  such  voyages  should  be 
deemed  illegal  by  the  neutral  state,  still  less  that 
the  neutral  state  should  be  bound  to  prevent  them. 
Tlie  belligerent  has  not  a  shadow  of  right  to  require 
■more  than  universal  usage  has  given  him,  amongst 
which  is  not  included  the  power  to  say  to  the 
neutral,  *'  You  shall  help  me  to  enforce  my  belli- 
gerent right  by  curtailing  your  own  freedom  of 
commerce,  and  making  that  illegal  by  your  own 
law  which  was  not  so  before."  This  doctrine  is  not 
inconsistent  with  the  maxim  that  the  law  of  nations 
is  part  of  the  law  of  this  country.  The  fai!t  is,  the 
law  of  nations  has  never  declared  that  a  neutral 
«tatc  is  bound  to  impede  or  diminish  its  own  trade 
by  municii>al  restriction  ;  for  our  own  Foreign 
Enlistment  Act  is  itself  a  proof  that,  to  constitute 
transactions  between  British  subjects  when  neutrals 
and  belligerents  a  municipal  offence  by  the  law  of 
-Great  Britain  a  statute  was  necessary.  If  the  acts 
mentioncil  in  that  statute  were  in  themselves  a 
violation  of  mimicipal  law,  why  any  statute  at  all  ? 
I  am  now  speaking  of  fitting  out  ships  of  war ;  not 
of  levying  soldiers,  which  stands  uiwn  a  different 
footing.  I  may  here  say,  that  in  principle  there  is 
no  essential  difference  wliethcrthe  question  of  breach 


maintains  an  opinion  contraiy  to  what  I  haTettateil 
to  bo  the  law.  He  mainUina  it  with  much  abiiiqf 
and  acuteness,  but  he  staixU  alooe.  He,  howeicr, 
admits  that  an  inaiuranoe  of  a  oontrmband  caigo  ii 
no  offence  against  the  munidnal  law  of  a  nentnl 
conntryaccording  to  the  pnctioe  of  all  theprindptl 
states  of  Continental  Europe,  and  in  the  AmaiciB 
courts  the  qnestioa  has  been  more  than  once  afi- 
tated,  but  with  the  same  reaolt.  In  the  Engliih 
courts  the  only  case  in  whidi  the  point  hat  beea 
actually  decided  if  the  recent  case  (abore  cited}befon 
Westbury,  L.  C.  With  regard  to  the  caeet  meDtkmed 
in  Mr.  Duer^s  book  (N<whr  r.  Ntmiar^  9  B.  &  C. 
718 ;  Mederas  r.  Hiff,  8  Bing.  281>,  it  is  enoa^^ 
to  to  say  that,  in  the  view  which  the  court  even- 
tually took  of  the  facts,  the  qneetioii  <tf  law  did  not 
arise.  It  is  in  those  two  caies  impoeeible  to  sty 
with  certainty  what  was  the  opinion  of  the  jod^a 
at  Nisi  Prius.  I  cannot  entertain  any  doabt  as  to 
the  judgment  I  onght  to  pranoonoe  in  this  case.  Ik 
appears  that  principle,  authoritir,  and  utage  unite  is 
calling  on  me  to  reject  the  new  doctrine  tlwt  to  etny 
on  trade  with  a  blockaded  port  it,  or  onght  to  be,  « 
municipal  offence  by  the  law  of  nations.  I  mmt 
direct  the  fourth  article  of  the  answer  to  be  ttmck 
out.  I  caimot  pats  by  the  fact  that  the  attempt  to 
introduce  this  novel  doctrine  comet  £n>m  an  avowed 
particejit  criminisj  who  seekt  to  benefit  himtdf  Iqr 
it  As  he  has  failed  in  cveiy  respect,  he  mntt  pty 
the  costs  of  his  experiment. 


The  Mabt  Axv. 

JJastei's  tcage»-^Z>isbur9enunt9 — Maritime  ffeii— 

Mortgaget. 

Against  tfte  balance  ofnroceedt  of  wale  of  a  veml  tM 
in  a  botlomrg  Muii  the  mtiMter  kae  im  reapeet  of  hit 
cfaithSj  both  for  wage*  and  ditbmnemeHlSf  priori^  ocw 
tfte  rights  of  the  tnortgagee, 

V.  Lushington  appeared  for  the  matter. 

Rutherford  for  the  mortgagee. 

The  facts  of  the  case  will  appear  in  the  fdOowins 
judgment : 

Dr.  LusBnroTOX.— This  it  a  qnettion  tmall  it 
amount,  but  yet  of  tome  considerable  diiBesl^ 
when  it  comet  to  be  examined  minutely.  The  fiett 
of  the  case  are  as  follows :  In  Aug.  1863  Axthtf 
James  Thorman  wat  the  tde  owner  of  the  vend. 
On  the  15th  of  that  month  he  execated  a  mortg^e 
of  her  to  the  deft  George  Tanner  for  IKMML,  and  ao 
tho  9th  June  1864  executed  a  second  morlgace  of 
her  to  Arthur  Jamet  Thorman  for  oO(ML,  and  on  tho 
28th  Dec.  transferred  the  vessel  to  G.  W.  HmdmIi 
and  procured  the  mortgage  of  June  9  to  be  given  op; 
so  that  G.  W.  Thomas  became  sole  owner  snl^ect 
to  the  mortgage  of  I5th  Aug.  1863  to  George  Tanner. 
On  the  22nd  Dec.  1864,  before  the  last  transfer  had 
been  executed,  but  no  doubt  after  it  had  been  agreed 
upon  between  the  parties,  G.  W.  Thomas  hired  the 
pit.  as  master,  and  tho  vessel  shortly  afterwanii 
proceeded  to  sea  in  the  plt.'s  charge.  Bad  weather 
come  on.  and  pit  put  into  Flushing,  where  he 
gave  a  bottomry  bond.  On  the  return  oC  the 
vessel  to  Swansea,  in  Feb.  1865,  it  was  arrested  at 
the  suit  of  the  bottomry  bondholders.  On  the  13th 
April  tho  master  instituted  this  cause  to  recover  hit 
wages  and  disbursements  [and  on  the  ^th  filed  a  cita- 
tion in  rem"].  Considerable  delay  took  place  In  the  con- 
duct of  the  cause,  and  it  was  not  until  the  15th  3fi7 
that  an  appearance  was  entered  on  behalf  of  Geoi^ 
Tanner,  the  mortgagee.  On  the  26th  May  the  booRi- 
holders*  petition  was  filed.  The  deft  allowed  the  tine 
for  putting  in  an  answer  to  go  by,  and  was  oblig«I  to 


of  municipal  law  is  raised  with  regard  to  coiitra- 

bandor  broach  of  blockade.  Then  how  stands  the  case  \  tyvbVa  ci  «^\b\  v^>^)cs^<»i  "to  the  oouit  on  tho  11th 
upon  authority?  Mr.  Dueris  the  only  text- wrilci  wYio\  3>x\v  lot  Vm:^^  \^  \raX  y^\£a  «ub««i.  ThaaafSVi 
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M,  states  that  the  mortgage  of  the  15th  Aug. 
mtaiQed  acoTenant  that  the  rcssel  should  not 
the  port  of  London  until  the  mortgage  had 
lid  oiff,  and  that  to  secure  this  covenant  the 
ate  of  registry  was  deposited  with  the  deft, 
It  this  covenant  contained  in  the  mortgage 
faaequenUy  communicated  to  G.  W.  Thomas, 
Mrertheless,  acting  in  collusion  with  the 
•  and  behind  the  back  of  the  deft  Tanner, 
the  vessel  to  be  sent  tosea,  the  vessel  of  course 
vithout  ax^  certificate  of  registry  on  board ; 
It  the  is  master  conspiring  with  G.  W.  Thomas 
At  the  deft's  rights,  and  has  made  fraudulent 

foir  wages  and  disbursements.  Under  these 
stances  the  deft,  insists  that  his  right  as 
laee  is  superior  to  that  of  as  master.  On 
Sk  July  the  master  moved  the  court  to  reject 
iswer  of  the  deft  The  principal  question 
Is^  what  are  the  rights  of  a  master  as  against 
hts  of  the  mortgagee,  first,  in  respect  of  his 

and  secondly,  in  respect  of  his  disburse- 
?  To  deal  with  the  question  of  wages  first 
rly  the  master  had  no  lien  on  the  ship  for  his 
:  \Smith  v.  Plutnmer,  1  Bam.  &,  Aid.  381.)  By 
th  section  of  the  7  &  8  Vict  c.  112,  he  first 
3d  the  same  rights  and  liens  for  the  recovery 
irages  as  a  seaman,  but  only  in  the  case  of  the 
tptcy  of  the  owner ;  but  tnls  restriction  was 
off  by  the  191  st  section  of  the  Merchant 
ag  Act  1 854,  which  enacts  that ''  every  master 
[lip  shall,  so  far  as  the  case  permits,  have  the 
ights,  liens,  and  remedies  for  the  recovery  of 
kges  which  by  this  Act,  or  by  any  law  or 
1,  any  seaman  not  being  a  master  has  for  the 
7  of  his  wages.**  But  this  was  not  sufiScient, 
)  seaman  could  not  recover  wages  in  the 
alty  Court  if  there  were  a  special  contract 
;ing  the  same,  and  as  the  master's  wages  are 

invariably  determined  by  special  contract, 
sition  was  not  greatly  improved  by  the 
ant  Shii^ng  Act  1854.  Now,  however,  this 
.ty  has  ceased  to  exist,  for  by  the  10th  section 

Admiralty  Court  Act  18GI,  it  is  enacted 
'the  High  Court  of  Admiralty  shall  have 
ction  over  any  claim  by  a  seaman  of  any 
'  any  wages  earned  by  him  on  board  the  ship, 
sr  the  same  be  due  under  a  special  contract  or 
ise,  and  also  over  any  claim  by  the  master  of 
ip  for  wages  earned  by  him  on  board  the  ship." 
is  no  doubt  that  the  claim  of  a  seaman  for  his 
overrides  that  of  a  mortgagee;  it  follows,  there- 
lat  the  master  claiming  his  wages  is  to  be  pre- 
ilso  tothe  mortgagee.  With  regiu*d  to  a  master*s 
■ements,  the  case  is  somewhat  different 
us  to  the  Merchant  Shipping  Act  1854  the 
^s  only  remedy  was  by  a  personal  action  in 
irts  of  common  law  against  the  owner.  That 
r  the  first  time  enabled  the  master  to  sue  in 
ourt  for  his  disbursements,  but  only  under 

circumstances.  The  191st  section  of  that  Act 
BSthat,  "  if  in  any  proceeding  in  any  Court  of 
alty  or  Vice- Admiralty  touching  the  claim  of 
ter  to  wages,  any  right  of  set-off  or  counter- 
is  set  up,  it  shall  be  lawful  for  such  court  to 
nto  and  adjudicate  upon  all  questions,  and  to 
ill  accounts  then  arising  or  outstanding  and 
led  between  the  parties  to  the  proceeding,  and 
ct  payment  of  any  balance  which  is  found  to 
•/*  So,  then,  if  in  a  suit  by  a  master  for  his 
a  counter  claim  was  set  up,  he  might  prefer  a 
for  his  disbursements,  and  in  such  case  it  was 
ictice  of  the  court  to  enforce  against  the  ship 
fment  of  the  balance  due  to  the  master  in 
i  of  disbursements  as  well  as  wages,  and  this 
f  whether  the  deft,  was  the  owner  or  the 
igee.  But  under  that  Act  a  master  could  not 
9  a  sidt  in  this  court  to  recover  his  disburse- 

aadJt  was  partly  to  remedy  this  defect  that 


the  10th  section  of  the  Admiralty  Court  Act  18G1 
was  passed.  By  this  it  is  provided,  that  ''the 
Hi^  Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  by  a  seaman  of  any  ship  for  wages  earned 
by  him  on  board  the  ship,  whether  the  same  be  due 
under  a  special  contract  or  otherwise,  and  also  over 
any  daim  by  the  master  of  any  ship  for  wages  earned 
by  him  on  board  the  ship,  and  for  disbursements 
made  by  him  on  account  of  the  ship,  provided 
always  that  if  in  any  such  cause  the  pit  do  not 
recover  50^  he  shall  not  be  entitled  to  any  costs, 
charges,  or  expenses  incurred  by  him  therein^ 
unless  the  judge  shall  certify  that  the  cause  was  a 
fit  one  to  be  trM  in  the  said  court.*'  The  question 
now  before  the  court  is,  whether  tmder  the  section 
the  master's  daim  for  his  disbursements  is  to  be 
preferred  to  the  elaim  of  a  mortgagee  ?  I  think 
under  this  Act  a  seaman  should  have  a  maritime 
lien  for  his  wages,  although  fixed  by  spedal  contract, 
because  before  the  Act  he  had  such  a  lien  for 
wages  earned  not  under  any  special  contract,  and 
for  a  similar  reason  there  would  be  a  maritime  lien 
for  damage  done  by  any  ship.  If  this  be  so,  then 
under  th&  Act  the  master  claiming  for  disburse- 
ments is  to  be  preferred  to  the  mortgagee,  because 
before  the  Act  his  claim  for  his  disbursements  was 
entitled  to  a  similar  preference  where  the  court 
could  take  cog^sance,  namely  in  the  case  of  a  set- 
off. I  wish  it  to  be  distinctly  understood  that  this 
judgment  deals  only  with  the  10th  section  of  the 
Admiralty  Court  Act  1861,  and  does  not  commit 
the  court  to  any  construction  of  any  previous  Act. 
With  regard  to  the  allegations  of  fraud  contained 
in  the  answer,  they  cannot  be  struck  out,  for  if 
fraud  be  proved,  no  claim  that  is  based  upon  it  can 
be  maintained. 


NISI  PBIXTS. 
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LONDON  SITTINGS  AFTER  TERM. 

fWdby,  Dec.  8,  1865. 

(Before  Pollock,  C.  B.  and  a  Special  Jury.) 

FowLsa  V.  Graves. 

Poiiey  of  ituurcmee —  Concealment  of  name  of  rcssel 
troodi  shipped  hg  any  one  of  a  line  of  steamers , 

The  plL  while  in  London  received  orders  to  insure  goods 
shipped  on  hoard  one  of  a  line  of  steamers  between 
Jamaica  andLivefpooL  The  steamer  had  then  started 
on  her  voyage,  tie  insured  the  aoods  with  the  deft, 
by  a  vaJuea  poUcy  upon  every  bnd  of  goods  and 
merchandise,  *'  by  any  steamer  **  from  Liverpool  to 
Jamaica.  At  the  time  of  effecting  the  insurance  he 
did  not  disclose  the  name  of  the  vessel  to  the  insurers^ 
although  he  had  the  bills  of  lading  in  his  possession. 
Evidence  was  given  to  snow  that,  according  to  the 
practice  of  underwriters,  the  insurance  of  goods  ''  by 
any  steamer  "  would  indicate  that  the  voyage  had  not 
commenced  at  the  date  of  the  insurance,  and  tftatfrom 
the  non-dischsure  of  the  name  of  the  vessel  it  would 
be  inferred  that  the  assured  did  not  himself  know  it : 

Held,  that  it  was  for  the  jury  to  say  whether  the  noa- 
dischsure  of  the  name  of  the  venel  had  a  material 
influence  upon  the  underwriters  in  assessing  the 
premium  or  in  acce])tint^  the  risk,  and  that  upon 
their  finding  this  question  tn  the  affirmative,  the  under' 
writers  would  be  entitled' to  a  verdict. 

This  was  an  action  upon  a  policy  of  insurance 
valued  at  300/.  upon  every  Kind  of  goods  and 
merchandises  from  Liverpool  to  Jamaica.  The 
deft,  pleaded:  1.  A  dcniul  of  the  policy.  2.  A 
denial  of  the  shipment  of  the  %Q^yd%«  *&.  K.\^TAa^ 
of  the  loiB.  4.1lVvslX  cetXawv  lw5X%  \aaXKCtt5L\a  *^^ 
risk  were  concea^ied. 
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Maude  (Edward  Jame^y  Q.  C.  with  him),  in 
opening  the  case,  stated  that  the  goods  in  question 
were  shipped  on  board  a  steamer  called  the  Atcahn, 
which  left  Liverpool  for  Jamaica  on  the  5th  Feb.  1865, 
and  was  lost  on  tiie  15th.  Bills  of  lading  of  these 
goods  had  been  sent  to  the  pit.  at  London,  and  on 
the  16th  Feb.  he  received  orders  to  insure  the  goods. 
He  went  to  the  insurance  office,  and  effected  the 
insurance  on  the  idth,  but  did  not  state  the  name  of 
tiie  vessel.  The  pit.  and  other  witnesses  were 
called,  and  from  their  evidence  and  that  of 
insurance  brokers  called  on  behalf  of  the  deft.,  it  ap- 
peared that  where  a  vessel  was  insured  like  the  one 
in  question  it  was  usual  to  give  the  name  of  it  to  the 
underwriter.  If  the  name  were  not  given  it  would 
be  thought  that  the  assured  did  not  know  it.  One 
of  the  witnesses  for  the  defence,  who  had  large 
experience  in  insurance,  stated  that  where  an 
insurance  was  effected  upon  "any  steamer**  it 
would  be  understood  that  the  hazard  had  not  com- 
menced. There  was  also  some  evidence  to  show 
that  in  the  interval  between  the  starting  of  the 
vessel  on  her  voyage  and  the  effecting  of  the 
insurance  the  weather  had  been  bad,  and  that 
it  blew  a  gale  from  the  west.  The  pit  admitted 
that,  if  the  underwriter  had  known  the  vessel  had 
■ailed,  there  might  have  been  a  difficulty  in  effecting 
the  insurance. 

Pollock,  C.  B.  loft  it  to  the  jury  to  say 
whether  any  importance  attached  to  the  disclosure 
of  the  name  of  the  vessel  to  the  underwriters.  If 
a  reasonable  man  would  have  been  influenced  by  a 
knowledge  of  the  name  of  the  vessel  in  assessing 
the  premium,  or  in  accepting  the  risk,  the  conceal- 
ment was  a  material  one. 

The  Jury  gave  their  verdict  for  the  deft. 
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UNITED  STATES  DISTRICT  COTJBT  OF 

ADMIRALTY. 

lieported  by  R.  D.  Bkxedict,  Proctor  and  Advocate  In  Admiralty 

SOUTHERN  DISTRICT  OF  NEW  YORK. 

(Before  Benedict,  J.) 

The  Eneroie. 

Damage  to  can/o — Bill  of  lading — Weight  and  contents 
unknown — Presumptions — Explaining  receipt^^Evi' 
dence. 


Where  a  hill  o/ lading  for  a  hale  of  cloth  contained  tlie 
words  ^^  weight  and  contents  unknown :  " 

Heldy  that  the  airritr  was  not  called  upon  to  prove  the 
ileJiverv  of  any  certain  numher  of  pieces  of  cloth  in 
the  bale. 

But  where  the  bole^  when  delivered  from  the  ship, 
was  seen  to  have  its  outer  ropes  removed,  and  its 
outer  covering  cut,  and  on  its  airival  at  the  store  it 
was  found  that  its  inner  covering  had  been  also  cut, 
and  a  piece  of  cloth  was  missing,  and  no  one  of  the 
eniplog^s  of  the  sltip  who  stowed  the  bale  or  broke  it  out 
was  called  as  a  witness : 

Held,  that  it  was  tncumhent  on  the  carrier  to  shov  that 
the  injury  was  only  external. 

A  receipt  signed  by  the  carman  who  took  away  the  hale, 
as  in  good  order : 

UeM  to  be  exjtlained  under  the  circumstances. 

Whether  the  invoice  is  any  evidence  of  the  contents  of 
the  bale,  qucere. 

This  wa8  an  action  upon  a  hill  of  latUng.    The 
libel  alleged  that  three  bales  of  cloth  were  ship]^ 
ia  good  order  on  board  the  Energie  at  Antwerp, 


bound  for  New  York,  and  that  the  master  gi 
ordinary  bill  of  lading,  undertaking  to  delivc 
in  like  good  order  at  New  York,  but  that  wbi 
were  delivered  one  of  them  waa  in  bad  ordi 
been  opened,  and  a  piece  of  cloth  abstracted. 
The  answer  alleged  that  the  bill  of  ladfap 
tained  the  clause  *'  weight  and  contents  unk 
and  that  the  shipowner  was  ignorant  of  tb 
tents  of  the  bales,  but  that  all  of  them,  wit! 
contents  as  shipped,  had  been  delirered. 

The  bale  in  question  was  composed,  as  is 
of  a  certain  number  of  pieces  of  cloth  plae 
upon  another,  and  corered  first  with  a  wni| 
paper,  and  then  another  of  oil-cloth ;  then  i 
so  as  to  be  compact  and  hard,  and  bound  win 
ropes;  then  surrounded  with  straw,  and 
corered  with  canvas,  two  of  its  sides  protec 
boards,  and  the  whole  bound  with  ropes.  U] 
arriral  it  was  receired  from  the  ship  by  tfa 
signee*8  (the  libellant's)  carman  and  carted 
store,  and  there  at  once  examined,  when 
found  to  be  without  its  external  ropes,  and 
loose  instead  of  compact,  while  on  one  side 
been  cut  through  all  the  coTcrings  and  the  i 
ropes,  BO  that  the  pieces  of  cloth  could  be  t 
by  the  hand.  Some  of  the  pieces  of  doth 
the  cut  were  soiled  with  finger-marks,  and  tl 
contained  but  nine  pieces.  The  Inyoice,  idii 
allowed  in  evidence  subject  to  objection,  ai 
the  only  evidence  given  of  the  number  of 
originally  in  the  bale,  called  for  ten  pieces. 

For  libellant,  Goejf. 

For  resm  Larocque. 

Benedict,  J. — ^The  bill  of  lading  in  thi 
acknowledges  the  bale  in  question  to  have  I 
good  external  condition  when  shipped,  an 
master  testifies  that  it  was  then  in  such  cou 
Upon  the  discliarge  of  the  cargo,  the  o 
having  one  of  the  bales  upon  liis  cart,  as  tl 
dence  shows,  called  for  this  one,  when  the  stev 
reported  from  the  hold  of  the  ship^  that  it  h 
b^n  put  out,  because  it  was  in  bad  ord< 
needed  sewing.  The  Custom-house  officei 
passed  down  the  word  that  the  carman  was 
ing,  and  would  take  it  as  it  was.  It  was  i 
ingly  put  in  the  slings  and  transferred  froni 
to  the  cart.  The  carman  testifies  that  he  t 
directly  to  the  store ;  that  he  went  alone  k 
not  stop  or  get  off  his  cart  by  the  way.  B 
says  that  when  he  received  the  bale  he  saw  tl 
exterior  ropes  were  gone,  and  the  outer  wrapf 
and  that  he  delivered  it  at  the  store  in  tb( 
condition  in  which  he  received  it  from  th< 
None  of  the  crew  who  stowed  the  ship  in  Ai 
are  produced  in  court,  nor  does  the  resp.  call 
the  stevedores  or  other  emjjhy^s  of  the  ahi 
delivered  the  bale  in  New  York,  exce 
mate,  who  was  stationed  upon  the  pier,  afi 
not  appear  ever  to  have  seen  the  bale  until 
placed  upon  the  cart.  Upon  this  evidence  it 
be  held  that  the  carrier  has  shown  the  delii 
the  bale  and  its  contents  in  like  order  as 
shipped,  although,  under  the  bill  of  lading 
the  memorandum  *^  weight  and  content 
known,"  he  was  not  called  upon  to  show  the  d 
of  any  certain  number  of  pieces  of  cloth ;  ye 
the  fact  appears  that  the  bale,  as  delivered 
carman,  was  in  bad  external  condition,  w 
outer  ropes  gone  and  its  covering  cut,  it  was  j 
bent  upon  the  carrier  to  show  that  the  Inju 
only  external.  Failing  to  produce  the  evidi 
any  of  the  persons  who  stowed  the  bale  in  Ai 
or  who  broke  it  out  and  placed  it  in  the  sli 
\ 'JSew  XoTVL,\vi  c\«v\\^\.  \jaVl  t.\\e  court  to  presu 
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^  pfesumption  is  against  him,  and  is  that,  if  any  Forfeiture  ofwayes  is  not  given  merely  as  a  compensa- 
ut  of  the  bale  was  abstracted  at  any  time,  it  was  twn  to  the  owner  for  artnal  toss  suffered  by  the  sea- 
™e  in  charge  of  the  ship,  where  the  ropeis  wore  man^s  misconduct  \  it  is  enforced  also  by  way  of  punUh- 
Moored  and  the  covering  cut.    The  evidence  which        ment, 

to.*i!!?  i'L^'^"''^  *?  overcome  this  pre.umpUon        This  action  was  brought  by  Frederick  Munder- 

SSli?*„^^*^l'^'"''»r"il,'''  T  T"\   ^^^'^  loch  against  the  barque*'^Tb«'U  to  recover  wages 

^i^rTu  '^^\^\^^  ^  when  landed  are  ^^^  ^^im  for  services  as  mate  on  board  thebar^e. 

tL^^w        c"?to°»>»««  officer,  and  the  mate.  ^^^  ^^^  some  immaterial  questions  about  the  rate 

^S!l   *^  *""  the  pier,  and  testifies  that  both  he  ^^  ^^  ^hich  he  was  employed,  as  he  had  not 

St^.?T^  examined  the  bale  as  it  went  on  the  ^j     J  ^^j^j^^    but  it  appealed  that,  after  the  dis- 

S^^o.  .r^.V  ""^  ^.""  """^ '"  **P^'  *"? '?  r*^  P ute  arose  as  tiJ  the  rate  of  wages,  the  libellant  was 

toliT^Ho      i^^T/^"!?"  "^7""^  u^^  ^'^^  discharged,  and,  on  leaving  thrship,  he  took  the 

toahtUe.    A  receipt  for  the  bale  as  "m  good  yessers  chronometer  with  him  to    his  boarding- 

«tt   IS  also  produced^  and  the  mate  »ay8  that  he  house,  and  refused  to  give  it  up  till  the  amount 

fclill.      •  ^'^°  before  It  was  signed,  and  that  ^^ich  he  claimed  was  paid.    The  master  was  com- 

kST^AT     V  TTi  objection  or  remark  as        ^^^  ^^        ,    ^^  ^1^^  ^j.       ^„^  ^     ^^^  ^^  he 

m^JZ^T  M  ^^^  ^.t*     ^  r*K^^  ^T^T'  r«:ovcred  the  chronometer  without  any  loss  to  the 

Sfcil.^  if        r'^i^^'f/^^  ""^^  that,  after  the  ^^       o„  ^his  ground  a  forfeiture  of  dl  the  wages 

■we  came  up  from  the  hold,  any  examination  of  it,  urfll  cliiimwl' 

•WBcient  to  detect  the  fact  that  the  interior  cover-  ^*»»"*«*- 

"^  had  been  cut,  was  made.  The  carman  says  no  Benedict,  J. — ^This  proceeding  cannot  be  deemed  " 
^^ination  was  made.  The  custom-house  officer,  other  than  an  act  of  gross  misconduct  on  the  part 
^^  Was  at  the  hatch  superintending  the  landing,  of  the  libellant.  He  waa  not  an  ignorant  sailor,  but 
^!L  ^^  examination  ;  while  the  stevedores  Inflow,  an  intelligent  chief  mate.  He  was  at  the  time  in  sole 
'fio  had  kept  back  the  bale  because  they  thought  charge  of  the  vessel,  and  in  the  position  of  a  trustee. 
*  ''••  not  in  order  to  be  delivered,  were  not  pro-  He  is  presumed  to  know,  and  must,  in  fact,  have 
'•*^  or  their  absence  accounted  for.  As  to  the  known,  that  the  law  gave  him  a  perfect  security, 
**»pt,  it  seems  to  me  to  be  explained  by  the  cir-  for  any  sum  justly  due  to  him,  and  that  the  Court  of 
juostance  that,  when  the  bale  wiis  reported  in  bad  Admiralty  stands  always  open  to  adjudicate  upon 
'^er,  the  custom-house  officer  announced  that  the  such  demands  with  promptness,  and  in  the  liberal 
uniaii  would  take  it  as  it  was  rather  than  spirit  of  the  maritime  law,  and  he  deliberately  un- 
^^*  ^  The  slings  would  be  likely  to  keep  the  dertook  to  decide  for  himself  the  question  between 
^^  in  shape,  as  but  two  of  the  interior  ropes  him  and  the  master,  and  to  compel  payment  of  his 
^^^^  cut.  The  injury  beneath  the  straw  would  claim  as  he  made  it,  by  removing  and  unlawfully 
**  be  readily  seen,  as  the  carman  in  his  hurry  detaining  a  portion  of  the  property  committed  to 
1^  doubtless,  satisfied  that  the  injury  was  merely  his  charge.  Such  an  act  should  not  be  allowed  to 
'*'*^4al,  and  so  willing  to  give  the  receipt.  It  pass  unnoticed  in  a  court  where  violations  of  duty 
■^  however,  extremely  careless  in  the  carman,  and  far  more  venial  in  character,  when  committed  by 
■|*tbe  proofs  from  the  ship  been  more  full,  tht'y  seamen,  are  constatly  punished  by  forfeiture  of 
^Sht  well  have  fastened  the  loss  upon  him.  Upon  wages.  But  it  is  contended  here  that  no  wages  can  be 
»*^.^hole  evidence,  as  it  stands,  I  am  therefore  declared  forfeited  to  the  owner,  for  the  owner  sus- 
llJ^^ed  to  bold  that  the  bale  was  opened  in  the  tained  no  loss,  inasmuch  as  the  chronometer  was 
"^^  and  that  if  any  part  of  it  was  abstracted  it  regained  bv  the  police,  and  returned  without  ex- 
^•*  there  done,  and  not  in  a  public  street  in  the  pense.  This  defence  cannot  prevail  according  to 
J^time  by  a  carman  who  had  a  few  moments  the  view  which  I  enteitain  of  the  law  applicable  to 
before  given  a  receipt  for  the  bale  in  good  order,  such  cases.  I  am  of  opinion  that  it  is  the  law  of 
Bnt  it  is  insisted  on  the  part  of  the  reap,  that  the  the  sea,  as  well  for  the  quarter-deck  as  for  the  fore- 
invoice  is  not  evidence  against  him,  and  that  there  castle,  that  any  unlawful  appropriation  of  any  part 
i*,  therefore,  no  evidence  of  any  loss  from  the  of  the  vessel,  her  tackle,  apparel,  or  furniture,  or  of 
hiie,^  and  that  the  libel  must  for  this  reason  be  the  cargo,  will,  iq  a  court  of  admiralty,  be  visited 
liimissed.  I  do  not  think  that  the  case  in  its  present  with  forfeiture  of  wages,  either  partial  or  total, 
sosition  calls  for  a  decision  of  the  point  thus  made,  according  to  the  circumstances  of  the  case,  whether 
?'or  outside  of  the  invoice  there  is  the  evidence  actual  pecuniary  loss  to  the  owner  by  the  act  be 
hat  the  bale  was  deprived  of  its  exterior  ropes,  proved  or  not.  I  am  aware  that  expressions  can  be 
ras  cut  through,  and  some  of  the  pieces  of  cloth  found  in  books  of  high  authority  which  seem  to 
oiled,  while  its  looseness  at  once  satisfied  a  prac-  countenance  the  idea  that  forfeiture  is  but  a  com- 
ical eye  that  a  part  of  its  original  contents  was  pensation  allowed  to  the  owner  for  his  loss  to  pre- 
one.  This  evidence  is  sufficient  to  prevent  a  dis-  vent  circuity  of  action.  I  am  also  aware  that  in 
lisaal  of  the  libel  for  want  of  proof  of  any  damage,  most  of  the  reported  cases  of  embezzlement,  the 
ad  entitles  the  libellant  to  a  reference,  where  the  amount  of  the  forfeiture  has  been  limited  to  a  sum 
[Dount  of  damage  may  be  shown  by  such  legal  sufficient  to  compensate  the  owner  for  the  loss  re- 
ridence  as  the  respective  parties  may  produce.  suiting  from  the  unlawful  act.    A  careful  examina- 

tion  of  the  cases  satisfies  me,  however,  that  the  view 

here  taken  is  sustained  by  good  authority,  and  rests 

EASTERN  DISTRICT  OF  NEW  YORK.  upon  principles  well  settled.    No  such  limit  as  is 

contended  for  by  the  libellant  is  suggested  by  Lord 

(Before  Benedict,  J.)  Tenterden  in  his  statement  of  the  Uw  of  forfeiture. 

The  Florence  "  ^*  seems,*'  he  says,  « that  neglect  of  duty,  dis- 
obedience of  orders,  habitual  drunkenness,  or  any 

Seaman's  wages— Forfeiture  by  misconduct,  cause  which  will  justify  a  master  in  discharging  a 

17. ^      J-  I   L     '  r     .       :l  .1  seaman  during  a  voyage,  will  also  deprive  him  of 

rT, "  '^  ,  f{  "  vessel  having  a  dispute  with  the  j^j^  ^         .„  (Abbott  on  Shipping,  part  4,  c.  3,  s.  4.) 

iiuf/er  oiHmt  the  rate  of  his  wages,  an  le^imng  the  ship  ^he  language  used  by  Chancellor  xTnt  is :  "  What- 

tookthe  ships  chronometer  with  hvn,  and  retained  it  ^^^^  unjustifiable  conduct  will  warrant  the  act  of 

^,7^^f<^^^^^f."'^''^.y^^  the  maiter  in  discharging  a  seaman  during  the 

pelkdiogtve  tt  up  by  the  police:  ^^^^^^^  ^^^  ^^^^^^   ^^^^^   ^^^  ^^^^^^  ^^  >^^^ 

leld,  that  this  teas  an  act  of  misconduct  which  should  wages : "  (Ji   littut,  "y.  Vi*,"^    \\\  >Cttft  'KWfe  'A  'V\%ft. 

eaKseaforfettureo/wa^es.  BHaxremi^  %  OtaivcYi,  '2.^1,  C\aft\  ^>Mi'C«i«.  "^^s^^^^J^ 
Mami.  Cas.'^Vol.  XT.  ^ 
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declam  thftt  forfeiture  of  ulr&iie  reward  by 
•mbezilemeDt,  and  forfeiture  of  irtget  for  embezzle- 
ment, icit  upon  the  game  g:round.  But  it  tuu  never 
been  tajqmed  that  the  fnrfeiture  of  aalvage  wu 
Umited  to  the  unount  of  losa  luitaiiitHl  bj  the 
ownen  of  tbe  property ;  nor  do  I  undtratand  that 
forf^tnteof  sal  rage  for  thii  offence  h>«  been  inflicted 
as  a  method  of  compeniacing  the  ownert  for  the 
damage  initained  by  them  in  tbe  losa  of  their  pro- 
perty. Tbe  diitinccioti  in  tbe  law  of  forfeiture  here 
inrdved  i*  clearly  alluded  to  by  Lord  Stovell  in 
the  caw  of  Tht  Baltic  Merdianl,  Ed.  Ad^  p.  93, 
and  wai  more  diatiiicily  announced  by  Jud){e 
Story  in  Ctouhmn  r.  Timuim,  1  Sum.  373.  In 
the  latter  caie,  which  wai  a  ca«e  of  abaence 
without  Leave,  the  learned  judge,  while  he  findi 
that  there  wm  no  gtatatorv  deaertion,  nor  defer- 
tion  nnder  the  maritime  W,  inflicts  a  partial 
forfeiture,  and  deemi  the  owner  entitled  to  with- 
hold part  of  the  wagei  due,  '*  not  merely  u  a  com- 
penMtian  for  the  luu  of  ihe  aenicei  of  the  lecond 
mate  during  the  period,  but  something  more — aa  a 
jojt  admonition  to  offlcert.haTing  auch  high  and 
reiponiible  duties  devolved  upon  them,  and  de- 
signedly departing  from  them."  Tbii  view  baa  Ikcd 
followed  tij  the  learned  judge  of  the  Southern  Dis~ 
trict  of  New  York,  who,  in  Scott  t.  Jiuutll,  Olcott, 
p.  261,  inflicted  a  partial  forfeiture  "by  way  of 
correction  and  amends,"  and  "  with  a  view  to 
operate  as  a  proper  check  to  seamen,  rather  than  to 
compensate  the  owner."  "llie  forfeiture  autbo- 
rised  by  law  in  cases  of  this  nature,"  says  Judge 
Story,  in  a  case  of  insubordination,  "is  not  given  to 
the  owner  m  a  mere  boon,  but  is  designed  to 
operate  [oimarily  a*  a  warning  penalty  upon  lea- 
men  for  miiconduct:"  (TAi  «Au)  Mentor,  1  Mason, 
p.  07.)  It  is  in  accordance  with  this  view  of  the 
maritime  law  that  forfeitures  are  inflicted  for  inso- 
lence, for  petty  plunder  of  esculents,  &c. ;  for  it  can- 
not be  supposed  that  so  such  coaes  the  amount  of 
pecuniary  damage  sustained  by  the  owner  is  to  be 
computed,  and  its  compensation  the  object  of  the 
decree.  Forfeiture  is  inflicted  in  these  casea  "  for 
the  good  of  the  service,"  to  adopt  an  eipresaion  of 
Judge  Story  in  one  of  the  cases  cited.  Tlie  power 
to  withhold  part  of  the  wagea  i«  given  by  the  mari- 
time law,  in  order  tbe  better  to  secure  faithfulness 
and  efficient  service  from  an  ignorant,  unreliable, 
ineiponsible  class  of  men,  and  this  power,  when 
eierdted  in  a  proper  case,  with  caution,  and  a  due 
regard  for  the  weaknesses  and  temptations  of  this 
vnfortnnate  class,  a  court  of  admiralty  will  always 
■ujtain.  If  iuch  be  the  reason  of  the  taw  of  for- 
feiture, and  such  its  application  by  the  courts,  I  see 
no  reason  for  excluding  a  case  like  the  present  from 
its  operation.  It  cornea  within  the  letter  of  the  law 
aa  declared  by  I>urd  Tenterden,  Chancellor  Kent, 
and  perhaps  within  the  more  restricted  langui^e  of 
Dr.  luahington,  inthecase  of  The  BlaJct,  1  Lush.  R. 
The  act  of  the  libellant  was  one  calculat<?d  to  put 
at  considerable  risk  n  vulunblu  article.  Tbe  ehip 
WHS  already  cleared,  and  might  well  have  been 
detained  by  his  action.  The  maaier  was  put  to  the 
trouble  of  obtaining  the  assiatance  of  the  police,  so 
that  the  case  might  well  have  permitted  a  deduction 
from  the  wages  upon  the  ground  of  coiu[KnBation 
for  a  "supposed  loss,"  as  has  been  done  in  some  of 
the  adjudged  cases.  I  prefer,  however,  to  place  my 
decision  upon  the  ground  that  the  act  was  one  of 
gross  misconduct  in  a  chief  officer,  a  method  of  pro- 
cedure calculated,  if  encouraged,  to  put  every  owner 
at  the  mercy  of  the  crews  to  which  he  is  obliged  to 
intrust  his  property,  an  offence  to  be  classed  with 
the  offences  of  insubordination,  insolence,  Ibef  t,  and 
the  like,  and  like  them  to  be  visited  with  the  mari- 
tiwe  penmlty  of  forfeiture,  I  do  not,  however,  think 
Jl  necKSsarjr,  in  Cilia  case,  to  cast  upon  the  UWilant  \ 
if  of  (hia  pioceeding  ia  addilioB  totbe 


loss  of  hii  wagea,  and  shall,  therefore,  allow  taia 
portion  of  his  demand.  His  claim  is  for  75  doll.: 
allow  him  23  dols.,  but  it  mnst  be  without  costs. 


esqn..  BmiIsMis  at-Law. 

Ok.  T,  1865,  amlJan.  18.  1866. 

(Before  the  LoBoa  Josrtcsa.] 

0I.AH01JI  V.  Bakku. 

CnJlinan  at  tea— Lou  of  Hft—Pataamr     Sm— 

Liability  of  ikipomar— Lord  Ccai^iilFi    Art—Tk 

iltrdUBil  Shipping  Acts, 

73b  liabUity  under  Lord  CampbeiTt  Act  (9  j- 10  Fi 

c.  93)  of  a  tkipounttr  for  damagtt  in  retntel  of  fai 

of  lift  ocauioned  Ay  a  coUinam  at  m  U,  aUiql 

iaert    h   na  paueageri    aboard,     Ig/    tit    JfadM 

dipping  Aixaidaal  Act  1S62  (25  j-  26  VieLe.^ 

TKodtjUd,  and  iimittd  to  a  sun  not  txettdittgliLff 

tach  ton  of  hit  Denf^a  regUttrtd  tonnagt^ 

This  was  an  appeal  by  the  (rits.  agaiiiBt  a  dn« 

of  tbe  M.  R.  declaring  their  liability,  aa  owDCnrfl 

certain  brig,  to  the  repreaentativea  of  aeammvtl 

were  drow red,  in  consequence  of  a  collision  at  M 

between  the   said  brig  and  tbe  vessel  opoa  «iU 

the  seamen  were  employed  at  the  time.    Hw  CMk 

reported   12  L.  T.  Bep.   N.S.  370,  and  nofa  ' 

statement  of  the  facta  is  at  all  necesaary. 

HotAmat,  Q.  C.  and  Dnux  supported  tbe  appaL 


Dobra  V.  Schroder, 

Or.  489  ; 
i^fvau  V.  ProwK,  not  r«| 


The  argumenta  sufficiently  appear  from  tht, 
nent  of  Turner,  L.  J.,  below. 
The  authorities  cited  were : 
aUl  V.  Andmt,  1  K.  &  J.  263 ; 
The    African  Sliuiahai    Onnnw    r.    Aaaaa 

AToHKifa,  1  K.  AJ.  3-J6; 
■— f-'-J-   "  Bini.291i  OD  spp.  1  Xjtl 

iported; 

i  Ham.  TS9 ;  4  L,  T.  I* 

N.  B.  18S  I  and 


Lord  Justice  Tubmeb  said  :— This  ia 

from  a  decree  of  the  M.  R.  The  bUl  U  filed  by:  dt 
L>wners  of  a  brig  called  the  Sdith  Afary,  sUting  tM 
the  said  brig  was,  on  Saturday  the  13th  Feb.  IM^ 
on  a  voyage  bound  northward  in  ballast,  and  tiMt 
iluring  a  severe  gale  of  wind  on  that  day  wbentC 
Filey,  in  Yorkshire,  she  came  into  collision  with  s 
vessel  colled  the  the  TTiomoM  Barker,  and  that  t^ 
that  collision  the  aoid  Thomat  Barker  was  sank  aaa 
totally  lost,  and  all  the  crew  but  two  were  drowned. 
The  Thamat  Barker  was  the  property  of  the  dA 
Thomas  Barker,  aod  she  was  laden  with  coal,  bit 
she  hod  no  passengers  on  board,  mir  were  that 
cither  passengers  or  cargo  on  board  the  Bditk  Jf^J 
at  the  time  of  the  collision.  It  farther  statM  llttt 
several  a\  the  defts.  in  the  suit,  who  «re  the  rwwi*** 
representatives  of  several  of  the  ■etuncn  whoocH 
drowned,  have  brought  actions  against  tbe  ^>* 
recover  large  sums  ol  money  by  reaaon  of  the  loM 
uf  the  lives  of  these  seamen,  and  by  reason  irfolhir 
matters  as  to  which  it  appears  that  theirdaima  hatt 
.  auice  \«£Tk  kXAX^A.  T\wxe  are  alao  other  drftt.  M 
VtlMMi' 
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Uiflion  then  mentioned,  but  it  appears 
aims  have  also  been  settled,  and  the 
n  remaining  to  be  decided  at  the 
16  cause  was  the  extent  of  the  pits/ 
sason  of  the  loss  of  the  lives  of  the 
irere  drowned.  The  bill  prays  that  the 
i  pits.*  liability  in  respect  of  tlie  matters 
•rding  to  the  Merchant  ShippingAct  1862, 
red  and  distributed  between  the  defts., 
r  persons  who  shall  establish  claims 
Its.,  and  that  in  the  meantime  the  def  ts. 
inedfrom  prosecuting  the  action  already 
uid  from  commencing  and  prosecuting 
linst  the  pits,  touching  the  other  matters 
x>n  the  hearing  of  the  cause,  the  M.  R. 

e,  declareii  that  the  pits,  were  liable 
)  the  extent  of  15/.  per  registered  ton 
^Aiith  Mary,  and  the  pits,  undertaking 
I  claims  not  exceeding  that  amount, 
egard  to  such  payments  as  they  had 
srly  made  to  some  of  the  parties,  his 
ered  an  inquiry  to  what  amount  the 
able,  and  the  proportions  thereof  to 
lefts,  were  respectively  entitled,  and 
i  then  directed  of  the  proportions  so  to 
id,  and  an  injunction  was  ordered  to 
ings  in  the  actions.  The  appeal  is 
igainst  this  decree  so  far  as  respects 
on,  and  the  direction  consequent  upon 
lurse  of  the  arguments  upon  the  appeal 
of  Parliament  were  brought  under  our 
1,  aaniely,  Lord  Campbeirs  Act,  9  & 
I;  the  Merchant  Shipping  Act  1854, 
c.  104  ;  the  Merchant  Shipping  Repeal 

&  18  Vict.  c.  120 ;  and  the  Mercha  t 
ct  Amendment  Act  1862,  25  &  26 
ind  the  Act.  13  &  14  Vict.  c.  21,  was 
to.     It  is  upon  the  provisions  of  these 

I  think,  for  the  reasons  which  I  shall 
te,  upon  the  provisions  of  the  four  first 

our  determination  of  this  case  must 
remedy  in  such  cases  as  the  present 
I  properly  observed  at  the  bar,  altoge- 

f.  In  dealing  with  this  case  it  will  be 
)  refer  to  these  statutes  in  their  order 
d  Campbell's  Act  first  introduced  into 
his  country  a  remedy  in  cases  of  inju- 

with  the  loss  of  life,  the  law  up  to  the 
lassing  of  that  Act  having  stood  thus — 
of  death  resulting  from  injury  the 
le  injury  died  with  the  person.  As  to 
is  sufficient  for  the  present  purpose  to 
is  expressed  in  the  most  general  and 
re  terms,  and  that,  looking  to  the  terms 
&n  be  no  reasonable  doubt  that  it  was 
3nd,  and  must  be  considered  to  have 
loss  of  life  resulting  from  collisions  at 
than  from  other  causes.  After  the 
this  statute,  therefore,  the  owners 
vessels  were  liable  for  loss  of  life 
I  collisions  to  any  amount  which 
ht  assess  as  the  value  of  the  life, 
le  state  of  the  law  when  the  Mer- 
ing  Act  1854  was  passed.  By  the 
5th  sections  of  this  Act  it  was  enacted 
504.  No  owner  of  any  sea-going  ship, 
sin,  shall,  in  cases  where  all  or  any  of 
:  events  occur  without  his  actual  fault 
at  is  to  say,  ...  3.  Where  any  loss 
lonal  injury  is  by  reason  of  the  impro- 
n  of  such  sea-going  ship  as  aforesaid, 
y  person  carried  in  any  other  ship  or 
lere  any  loss  or  damage  is  by  reason  of 
proper  navigation  of  such  sea-going 
laid,  caused  to  any  other  ship  or  boat, 
oods,  merchandise,  or  other  things 
m  hooid  any  other  ship  or  boat ;  be 
r  diuoMgeg  to  an  exteat  beyoad   the 


value  of  his  ship  and  the  freight  due,  and  to  grow 
due,  in  respect  of  such  ship  during  the  voyage  which 
at  the  time  of  the  happening  of  any  such  events  as 
aforesaid  ii  in  {urosecution  or  contracted  for,  subject 
to  the  following  proviso ;  that  is  to  say,  that  in  no 
pase  where  any  liability  as  aforesaid  is  incurred  in 
respect  of  loss  of  life  or  personal  injury  to  any  pas- 
senger, ihall  the  value  of  any  sudi  ship  and  the 
freight  thereof  be  taken  to  be  less  than  15/.  per 
registered  ton.  505.  For  the  purposes  of  the  ninth 
part  of  this  Act,  the  freight  BhaXL  be  deemed  to 
include  the  value  of  the  carriage  of  any  goods  or 
merchandise  belonging  to  the  owners  of  the  ship, 
passage-money,  and  ^so  the  hire  due,  or  to  grow 
due,  under  or  by  virtue  of  any  contract,  except  any 
such  hire,  in  the  case  of  a  ship  hired  for  a  time,  as 
may  not  begin  to  be  earned  until  after  the  expira- 
tion of  six  months  after  such  loss  or  damage.'* 
Upon  these  sections  there  follows  a  variety  of  pro- 
visions framed,  as  it  would  appear,  for  working  them 
out.  Then  follows  the  Merchant  Shipping  Repeal 
Act  1854,  by  the  4th  section  of  which  it  is  enacted 
that  **  there  shall  be  hereby  repealed  the  several 
Acts  and  parts  of  Acts  set  forth  in  the  1st  schedule 
hereto,  to  the  extent  to  which  such  acts  or  parts 
of  Acts  are  therein  expressed  to  be  repealed,  and  all 
such  provisions  of  any  other  Acta,  or  of  any 
charters,  and  all  such  laws,  customs,  and  rules  as 
are  inconsistent  with  the  provisions  pf  the  Merchant 
Shipping  Act  1854,"  but  amongst  the  Acts  or  parts 
of  Acts  so  repealed.  Lord  Campbell's  Act  does  not 
appear.  Ultimately  we  come  to  the  Merchant  Ship- 
ping Act  Amendment  Act  1862,  which  repeals  the 
504th  and  505th  sections  of  the  Merchant  Shipping 
Act  1854,  and  by  the  54th  section  enacts  as  follows: 
**The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following 
events  occur  without  their  actual  fault  or  privity, 
that  is  to  say.  .  .  8.  When  any  loss  of  life  or 
personal  injury  is  by  reason  of  the  improper  naviga- 
tion of  such  ship  as  aforesaid  caused  to  any  person 
carried  in  any  other  ship  or  boat ;  4.  Where  any  loss 
or  damage  is  by  reason  of  the  improper  navigation 
of  such  ship  as  aforesaid  caused  to  any  other  ship  • 
or  boat,  or  to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  any  other  ship  or  boat,  be 
answerable  in  damages  in  respect  of  loss  of  life  or 
personal  injury  either  alone  or  together  with  loss  or 
damage  to  ^hips,  boats,  goods,  merchandise,  or  other 
things  whatsoever,  to  an  aggregate  amount  exceed- 
ing 15/.  for  each  ton  of  their  ship's  tonnage ;  nor  in 
respect  of  loss  or  damage  to  ships,  gm>ds,  mer- 
chandise, or  other  things,  whether  there  be  in  addi- 
tion loss  of  life  or  personal  injury,  or  not,  to  an 
Affgregate  amount  exceeding  8/.  for  each  ton  of  their 
ship's  tonnage ;  such  tonnage  to  be  the  registered 
tonnage  in  the  case  of  sailing  ships,  and  in  the  case 
of  steamships  the  gross  tonnage,  without  deduction 
on  account  of  engine-room." 

That  the  provisions  of  these  statutes  involve 
cases  of  this  description  in  some  perplexity  can- 
not, I  think,  be  denied;  but  it  does  not  seem 
to  me  that  the  perplexity  is  incapable  of  being 
unravalled.  It  was  first  argued  for  the  apps.,  that 
the  provisions  of  Lord  Campbell's  Act  being,  as  it 
was  insisted,  inconsistent  with  the  provisions  of  the 
Merchant  Shipping  Act  1854,  the  4th  section  of  the 
Merchant  Shipping  Repeal  Act  1854  must  be  taken 
to  have  repealed  Lord  Campbell's  Act,  and  that  no 
obligation  upon  the  owners  of  ships  was  created  by 
the  Merchant  Shipping  Act  1854,  the  provisions  of 
that  Act  being  in  the  negative  merely  that  the 
owners  should  not  be  liable  beyond  the  amount 
specified  in  the  Act ;  and,  on  the  other  hand,  it  was 
argued,  on  the  part  of  the  res^.,  t\Mvt  iVkfe  ^^'WjJwiwx. 
Shipping  Act  V^o4,  ol  \X«feVl  %xv^  ^Ti^^iv^YAvscwNN^j  vk\ 
Lord  CampbeWa  Act,  eTe«k\ftdi  ^  V»X»X>yj  Sxv  ^^^ 
ownera  of  iVupa  to  X4i»  exXjeaX  T«;\«rc^^  \»  va.  \Xsfc.  KsX 
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Upon  thi>  ground,  irhelher  the  Mercluuit  Shipping 
Act  ISM  ongbt  to  be  conatrued  u  having  of  ilielf 
■nd  indeppDdPQtIj  of  Lord  Caoipbtll'i  Act  cruaced 
«  Habilitj  in  the  owner*  of  ihips  to  the  extent  t-on- 
tended  for,  or  othenriii^,  I  do  not  think  it  neceMuy 
for  ui  to  give  inj  opinion  ;  for,  loukini;  to  the 
coune  of  legiilition  to  vhlcb  I  hare  reri'rreil,  I  am 
quits  Mtlifled  that  the  4tb  lection  of  the  Merchant 
Shipping  Act  Repeal  Act  IMM  waa  not  intended  to 
repeal,  and  did  not  repeal,  L<ord  Campbell'i  Aut, 
but  WM  intended  aud  operated  only  to  modify  the 
Uabilitf  vhich  attached  npon  the  owner*  of  Bbipi 
under  the  proTiiiona  of  that  Act.  The  language  of 
thia  4tJi  aection  doca  not  leem  to  me  to  be  in  any 
degree  incondateot  with  thii  view.  It  first  pur- 
ports to  repeal  the  Acta  and  parts  of  Acts  men- 
tioned  in  the  schedule  to  the  extent  to  which  they 
were  therein  expressed  to  be  repealed,  and  there  is 
DO  mention  whatever  In  the  schedule  of  Lord  Camp- 
bell's  Act,  although  some  of  the  Acts  there  specifled 
are  repealed  as  to  partictiUr  subjects,  and  it  would 
Db*louily  have  been  perfectly  easy  to  specify  the 
subject  as  to  which  Lord  Campbell's  Act  was  to  be 
repealed,  if  it  had  been  the  intention  to  repeal  it. 
The  section  then  further  purporu  to  repeal  all  such 
pvoTiiions  of  other  Acti  as  are  inconsistent  with 
the  proTiiions  of  the  Merchant  Shipping  Act  ISai ; 
but  the  [SDTiuons  of  Lord  Campbell'*  Act  are  not 
Inconsistent  with  the  provisions  of  the  Merchant 
Shipping  Act  IHM,  except  in  so  far  as  damages 
might  be  recoverable  under  the  former  Act  bevond 
thelimit  which  is  specified  in  the  latter.  Beaides', it  is 
MMcely  passible  to  *u|ipose  that  the  Legislators,  if 
It  intended  to  repeal  Lord  Carapbeil's  Act,  should 
bare  omitted  to  provide  in  express  terms  the  more 
limited  security  referred  to  in  the  Merchant  Ship- 
ping Act  18M.  I  am  therefore  of  opinion  that  the 
kfn.'s  argument  upon  this  point  cannot  be  main- 
tained. But  then  a  further  argument  wiu  raised  in 
their  behalf,  for  whii^h  we  are  indebted  to  the 
ingenuity  of  Mr.  Uruct.  He  argued  that,  aasnming 
Lord  Campbell's  Act  tu  be  mudiflei]  only  by  the 
60ith  and  505th  sections  of  the  Merchant  Shipping 

•  Act  1854,  and  not  repealed  by  the  Merchant 
Shippng  Act  Repeal  Act  ltl5i,  the  modiflcatioos 
Introduced  by  the  above  sections  ought  to  be 
taken  to  have  been  incorporated  into  Lord 
Campbell's  Act,  and  that,  being  su  incorporated, 
U)ey  must  subsist,  notwithstanding  the  repeal  of  the 
above  sections  by  the  Merchant  Shipping  Amend- 
ment Act  186:i.  1  must  confess  that,  in  the  com- 
plication of  Uiese  Acts,  I  felt  at  the  time  when  thia 
case  wa*  argued  to  some  degree  em bHrrassed  by  this 
argument ;  but,  in  conaidrring  it,  I  am  satiaSed  that 
it  cannot  be  supponed.  The  modification  intro- 
duced by  these  sectiuns  is  not,  in  terms,  incorpo- 
rated into  Lunl  Cauipbell's  Act.  It  nmat,  no  doubt, 
have  affected  that  Act  so  long  as  it  subsisted  ;  but 
when  it  was  destroyed,  its  eSuct  must  have  ceased  ; 
otherwise  the  consequence  would  be  that,  where 
any  provision  of  an  Act  of  tarliameot  has 
been  modiHed  by  a  subsequent  A<.-t,themodiQcatioa 
could  not  be  altered  without  at  the  same  time  re- 
pealing or  altering  the  original  Act — a  proposition 
which  cannot,  I  think,  be  maintained.  With  respect 
tu  the  Act  13  &.  M  Vict.  c.  1i\,  providing  that  where 
a  statute  which  has  repealed  other  statutes  is  itself 
repealed,  the  repeal  of  it  shall  not,  without  express 
enactment,  operate  to  revive  the  statutes  which  have 
been  repealed  by  it — a  provision  on  which  some 
argument  was  attempted  to  be  raised  on  the  part  of 
the  Bpp*.,  1  do  not  think  that  it  haa  an;  bearing 
upon  this  case,  Uiere  not  being,  in  my  opinion,  as  I 
have  already  staled,  any  repeal  of  Lord  Campbell's 

Aet.    Tbe  arfrmneiit  on  the  part  of  the  apps.  upon 
•Ut  poiii^  if  ptuhed  to  iti  consequeacea,  would  go  i 
Ua  length — that  Lord   Campbell's    Act  waa 
ted   by  the  Merchant    Shlp^ng    Act  l&M, 


.><ect>.   604    t  506,   and    was   not  rerirad  I 
repeal  of  those   sections  by   the  Merdnurt 

ping  Act  Amendment  Act  ltJ63,  and  thai  tbe* 
Acts,  being  in  the  negative  only,  the  nsps. 
liavc  no  remedy — a  consequence  which, 
o[Hnion,  goea  far,  independently  of  what  ha 
Hlready  said,  to  show  that  it  was  not  intei 
repeat  Lord  Campbell's  Act,  or  that,  if  it  wii 
it-nded,  it  was  intended  also  that  the  sabseqon 
jiltbough  expressed  in  the  negative,  should  < 
in  the  afSrmatlve,  and  either  of  theae  views 
l«  fatal  to  this  appeal  The  appa.  also  plant 
value  on  the  general  policy  of  the  law  io  fsv 
I  be  shipping  interest  as  evidenced  by  etrij 
limiting  the  liability  of  shipowners;  buttbo* 
iiiere  prior  to  the  passing  of  Lord  Campbell 
. .  nd  were  repealed  by  the  Merchant  Shipptac ! 
1 1 185*.  They  f umiah,  tbnefoTf^  no  eriSa 
tbe  policy  of  the  law  ^ter  the  passing  d 
(Campbell's  Act,  except  that  the  repeal  oft 
certainly  not  favourable  to  ^e  appa.'  view.  ! 
udd,  too,  that  we  can  only  judge  of  the  pcJlc} 
Act  of  Parliament  from  the  words  in  wluch  it 
pressed.  For  the  reasons  which  I  have  ttal 
upinion  is,  that  these  appeals  are  altogetho'  p 
loss,  and  onght  to  be  dismissed  with  costs. 

Lord  Justice  Esioht  Bbdci  was  of  tht 
opinion. 

Appeal  dimiutd  icilJi  coifs,   but  lie  Ar 
varied  fy  iiuerlii\g  in  lAe  dedamtia*  oj  A 

liabilitu  icordi  limiting  that  I'uJn&tylaaii 
*^ not excteding^'  \5t.a  ton. 
Solicitors  for  the  pits :  J.   W.  Biddi,  t(t 
/iroim  and  Son,  of  Suniierland. 

Solicitors  for  the  defts.  (reaps,  on  thia  MCt 
Mapia  and  TfeidaU,  agents  for  Lietch  and  £ 
N'orth  Shields. 


S0LI.8  COTTBT. 


Fridag,  Dec.  8,  18ft>. 


I  ""e  ndor  andpurc/iiifer^-  Goodi — Stoppoge  in  trst 
Delivery — Intolctncy. 

lite  poaeaion  bi/  a  purchater  of  good*  of  tk  i 
lading  ((Ae  lillc-deaU  thereof)  puJt  m  end  to  a 
in  the  vendor  to  slop  the  goodi  in  Iramilu. 

ITiere  man  ^  ""'  ""^S  actual  deliverif,  but  oIk 
dtliveiu  of  aooda  Ui  a  purtAiter  or  otena  ihtrt 
luch  virtual  delivery  nuif  bt  egvivatemt  to  ai 
one.  Hut  the  putting  of  goods  on  board  a  gm 
ry/eraltt,  a*  Io  the  actual  dtliotry  of  them,  ia  i 
vmjf  than  to  place  them  iciUun  the  control 
ca/ilain  vf  the  vetael;  and  the  fact  that  I 
fut'n  of  fuch  a  ahip  it  of^inled  bg  the  cms 
ffoodi  doei  not  make  him  more  the  agent  for  At 
of  them  than  if  he.  had  been  appoiattd  hg  aa^ 


If,    Ihertjire, 
and  ts   nol 


nol    tenl    out  for    i 


a    general    trading 
1    UI,  jbr    the    txpren  pw, 

!  gaotle,  the  delioerg  of  them  tm  i 
luch  a  general  ihip  amouiUi  oijg  M  lAa  puUi 
under  the  control  of  the  attain  of  it,  amdm 
actual  deliaerg  of  the  goods  to  the  owmer, 

rhe  lignature  fiy  the  master  of  a  veatl  o/fimr 
lading  of  goods,  and  the  retention  bf  Aua  ff 
llion,  Iht  olhtrt  Uinn  rctunud  fe  U«  dam 
!■?* 
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em  is  said  to  be  insolvent^  it  does  not  mean 
c  wnut  he  evidence  of  some  particular  act  of 
3f  or  bankntptof  on  his  part ;  but  merely  that 
in  a  position  to  pay  his  debts, 

X  was  instituted  for  the  purpose  of  obtain- 
taration  of  the  court  that  the  pits,  were 
>  have  certain  flour  delivered  up  to  them ; 
!  altematiTe,  to  a  lien  on  the  purchase- 
ereof ;  for  an  injunction  to  restrain  the 
railffraj  company,  from  parting  with  the 
1  for  a  direction  that  damages  might  be 
ad  paid  in  respect  of  so  much  of  the  flour 
>n  removed  from  the  control  of  the  defts. 
ts  of  the  case  were  shortly  these : 
nonth  of  July  18G4,  Schotsmann,  who  was 
tt,  carrying  on  business  at  Lille,  entered 
tract  to  sell  1870  sacks  of  flour  to  a  person 
nlifiFe,  who  carried  on  business  at  Goole, 
ire,  under  the  style  of  "  James  Fort  and 
re.  Delafosse,  of  Rouen  (as  Schotsmann*s 
lipped  the  flour  on  board  iheLondos,  which 
iueral  trader,  one  of  several  steamers 
gularly  between  Goole  and  the  Continent, 

the  management  of  the  firm  of  Watson, 
and  Co.,  commission,  shipping,  and  for- 
agents.  Cunliffe  was  also  a  partner  in 
ng  firm  of  Delafosseand  Co.,  but  the  busl- 
he  two  tirnis  was  conducted  separately. 
3  flour  was  shipped,  the  master  of  the 
^ed  four  bills  of  lading,   all  dated  the 

1864.   One  of  the  bills  he  kept  in  his  own 

»ut  he  returned  the  other  three  to  Messre. 

The  bills  were  for  the  delivery  of  the 

maes  Fort  and  Co.,  or  their  assigns,  he  or 

ig  the  freight. 

30th  Sept.    18(;4   the   Messrs.  Delafosse 
one    uf    the    bills   returned   to  them  as 

liver  to  Messra.  J.  Fort  and  Ca,  bat  only  to  Emilie 

1,  or  to  his  order. 

ipL  3u,  1804.  (Signed) 

Fkbkka  Delafoask. 

ill,  so  indorsed,  was  delivered  to  Schots- 
1  by  him  indorsed  over  to  Craig,  as  his 
?he  Messrs.  Delafosse  subsequently  for- 
e  other  two  bills  of  lading  to  Craig.  The 
nt  was  made  by  the  Messre.  Delalfosse  in 
ice  of  their  having  heard  that  the  Messrs. 
irt  and  Co.  were  in  embarrassed  circum- 
Ithough  no  positive  act  of  insolvency  on 
was  shown  to  have  been  then  committed. 
St  act  alleged  was  the  dishonour,  on  the 
1864,  of  a  bill  of  exchange  accepted  by 
1  that  day  the  Londos  arrived  in  the  Hum- 
'raig,  as  the  agent  of  Schotsmann,  stopped 
n  transitu,  and  gave  notice  to  the  master 
ps  he  had  taken.  In  spite  of  that  notice 
ch  the  defts.'  company  was  also  served) 
xras  warehoused  by  them  in  the  name  of 
rt  and  Co.,  and  they  refused  to  surrender 
pits.  It  was  alleged  by  the  defts.  that 
t  of  it  had  been  subsequently  sold  and 
to  the  purchasers  by  order  of  James  Fort 

nth  Oct.  18G4  the  firm  of  James  Fort 

ir  Cuulifife,  were   adjudicated  bankrupts, 

left.  Banner  was  in  November  appointed 

assignee. 

those  circumstances  this  suit  was  insti- 

!  bill  in  which  prayed  a  declaration  to  the 

ady  stated. 

^,  Q.  C,  Eddis,  and  C.  P,  Brett  appeared 
ItJ,  and  contended  as  follows:  — Actual 
)f  goods  to  the  owner  put  an  end  to  the 
toppage  in  transitu  as  to  them  ;  here,  how- 
3  was  no  such  delivery,  inasmuch  as  the 
Ung  wnn  aot  b&aded  to  Cuuiiffe  or  his 


agent,  and  therefore  the  pit.  was  entitled  to  stop 
the  flour,  as  his  agent  Craig  had  done,  in  transitu. 
They  cited 

Mitckea  V.  £Ufi,  11  Ad.  &  EU.  888; 

Van  Casteel  ▼.  Booker,  2  Ex.  691; 

T\tmer    v.     Liverpool  Dock  Conupany^  6  Ex.    548; 

Heineney  v.  Earle^  8  £1L  &  BL  410 ;  on  appeal,  427. 

Jesselj  Q.  C,  and  Lorenoe  Bird,  for  the  defts.,  the 
railway  company,  directed  the  attention  of  the 
court  to  the  peculiar  position  in  which  they  were 
placed  in  the  case,  and  contended  that,  as  against 
them,  the  pit.  had  no  equity  to  the  relief  prayed 
by  the  bill  in  the  suit.    They  cited 

Chitty  on  OoDtracts,  893 ; 
Ogle  v.  Atkinson,  5  Taunt  759 ; 
Bffhtlinck  v.  JmUs  8  East,  381;  and 
Fowler  v.  M'Taggart,  lb.  896; 
16  &  17  Viot  c.  107,  ss.  50,  58; 
18  &  19  Viot  c.  Ill,  B.  8. 

Selwyjiy  Q.  C.  and  Undley^  for  Cunliffe's  assignee, 
maintained  that  there  had  been  a  virtual  delivery 
of  the  flour,  which  was  equivalent  to  an  actual  deli- 
very of  it.    They  cited 

LhUton  V.  Solomonson,  8  B.  ft  P.  582; 
Fragnno  v.  Ltmg,  4  B.  &  C.  219 ; 
Selw.N.  P.  1288,  1292; 

London  and  North-  Western  Raihoay  Company  v.  Ba*  t- 
/ett,  7  U.  &  N.  400;  5  L.  T.  Rep.  N.  8.  899. 

W,  H,  TerreU  for  Cunliffe. 

The  Master  of  the  Rolls. — I  think  the  principle  of 
these  cases  is  not  much  in  dispute.  The  difilculties 
in  them  generally  arise  on  questions  of  fact.  It  will 
not,  I  apprehend,  be  questioned  on  either  side  that  in 
every  case  where  there  is  a  contract  for  the  sale  of 
g(X)ds,  the  property  in  the  goods  passes  to  the  vendee 
as  soon  as  they  are  delivered  for  his  benefit  to  an^ 
common  carrier,  subject  to  the  right  of  stoppage  tn 
^-ansiVu  before  the  actual  or  virtual  delivery  and  pos- 
session of  the  goods  take  place.  The  only  real 
question  here  is  this :  whether  there  was  an  actual 
or  virtual  deliver^  of  the  goods  when  they  were  put 
on  board  the  ship  at  Rouen  ?  Because,  if  there  was 
not,  the  stoppage  in  transitu  clearly  took  place  on 
the  morning  before  they  were  delivered  at  Goole. 
A  proposition  has  been  stated  on  behalf  of  the  defts. 
which  will  not,  I  think,  be  disputed  by  anybody — viz., 
that  if  a  vendee  of  goods  sends  his  own  ship  for  the 
goods,  and  they  are  delivered  on  board  that  ship, 
that  is  an  actual  delivery  of  the  goods  to  the  vendee, 
and  the  stoppage  in  transitu  is  at  an  end.  That  is 
what  I  consider  the  djcisiim  in  OgU  v.  Atkinson 
practically  amounts  to.  There  may  also  be  an 
actual  delivery,  although  the  ship  is  not  the  ship  of 
the  vendee.  For  instance,  if  the  purchaser  sends 
over  an  agent  on  his  behalf  to  receive  the  goods  for 
him,  and  they  are  delivered  to  his  agent  in  his 
character  of  agent  for  the  purchaser,  then  there  is 
an  actual  delivery  of  the  goods,  and  the  stoppage 
in  transitu  is  at  an  end.  Now,  a  very  material  point 
in  this  case  consists  in  this :  whether  there  was,  in 
the  absence  of  anything  to  the  contrary,  an  actual 
delivery  to  the  owner  of  the  ship,  assuming 
the  ship  to  be  a  general  ship  with  a  general 
cargo?  In  the  case  of  Ogle  v.  Atkinson  the 
purchaser  of  the  goods  expressly  sent  his 
own  ship  for  the  goods,  and  the  cap^^iin  was  sent  as 
the  agent  of  the  purchaser  to  receive  them.  The 
c(mrt  in  that  case  held,  that  as  soon  as  the  goods 
were  put  on  board  the  ship  they  were  actually 
delivered  to  the  captain,  as  the  particular  agent 
of  the  purchaser,  it  is  true  that  other  g>K>Js  were 
afterwards  takenpn  board;  but  the  ship  was  sent 
expressly  for  the  parpo«<i  of  reccivuv^  thft  %vyyl% 
sold,  and  iViat  cawft  ^aa,  wt««<^w^\^  >  ^5»^ss«|jssiA  x^ 
the  one  v^t  Y>y  lAt.  ^\x^^  ^  ^  «MnS»  \ms^  ^^m*w 
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purchaser,  and  scndinf;  one  of  his  ordinary  carrier 
waggons  to  receive  the  goods.     In  that  case  no 
one  could  doubt  that  the  delivery  would  be  perfect. 
If  the  sliip  is  a  general  ship  the  case  of  Mitchell  v. 
Jide  detcnnincs  tiiat  it  stands  precisely  in  the  situa- 
tion of  a  common  carrier;  and  the  fact  that  the 
ship  which  is  used  as  a  common  carrier  is  the  pro- 
perty of  the  vendee,  does  not  make  the  mere  placing 
of  the  goods  on  board  a  delivery.     I  admit  that  it 
is  a  very  material  part  of    tho  defts.'   case,  that 
there  may  be   a  virtual  delivery  which  would  be 
the  same  tiling  as  an  actual  delivery.     If  the  bills 
of  lading    hiid  Ix^en  sent  to  Mr.  Cunliffe,  then  I 
apprehend   that  the   stoppage  in  transitu  would,  so 
soon  as  he  had  got  the  bills,  have  been  at  an  end. 
So  also,  if  the  bills  had  been  delivered  to  an  agent 
of  his  on  board  the  vessel.    The  possession  of  the 
title-deeds  (if  I  may  so  say)  would  have  put  an  end 
to   the  stoppage  in  transitu.     1  do  not  think  that 
the  evidence  here  amounts  to  such  a  case.      What 
occurred  was  this:   when  the  goods  were  put  on 
board  the  captain  signed  four  bills  of  lading ;  he 
then  delivered  three  of  them  to  Messrs.  Delafosse 
and  Co.,  as  the  shippers,  and  retained  one  himself. 
If  Messrs.  Delafosse  had  delivered  all  the  bills  of 
lading   to   the  captain,   that    would  have    been  a 
virtual  delivery  to  Mr.  Cunliffe,  or  his  agent.    But 
the  mere  retention  by  the  captain  of  one  of  the  bills 
cannot  be  treated  in  the  same  view,  unless  it  was 
retained  by  him  under  an  express  arrangement  that  it 
should  be  considered  as  an  actual  delivery.   There  is, 
I  think,  an  analogy  between  the  present  case  and 
that  of  Mitchell  v.  Kde^  though  that  case  was  not  one 
of  vendor  and  purchaser.    There  the  captain  had 
signed  the  bill  of  lading  and  had  delivered  it  to  the 
shipper.    But  suppose  the  captain  had  afterwards 
made  another  bill  of  lading,  signed  it,  and  kept  it  in 
his  own  possession,  as  he  might  have  done  ;  would 
that  have  made  any  difference  in  the  decision  of 
that  case  ?     It  is  clear,  according  to  the  opinion  of 
Sir  John  Campbell,  who  argued  the  case,  that  if  the 
bill  of  lading  had  been  delivered  by  the  shipper  to 
the  captain,  the  ownership  of  the  goods  would  have 
passed ;  or,  in  a  case  like  the  jltesent,  the  right  of 
stoppage  1/1  transitu  would  have  determined.     But  it 
is  impossible  to  say  that  the  captain,  who  might,  if 
he  had  chosen,  have  made  a  bill  of  lading  the  next 
day  without  the  sanction  of  the  shipper,  could  by 
such  means  have  created  a  transfer  of  the  property 
contrary  to  the  intention  of  the  shipper.    So  here, 
also ;  the  mere  making,  signing,  and  retention  of  a 
bill  of   lading  would  not  take  away  the  shipper's 
right  of  stoppage  in  transitu ;  it  not  being  done  with 
his   sanction,   and    not   being   done   with   the  in- 
tention of  constituting   thereby   a  virtual  delivery 
of  the  goods.    It  is  important   to  observe,  and  it 
should  always  be  borne  in  mind,  that  there  is  a  dis 
tinction  between   Mr.  Cunliffe  or  Messrs.  James 
Fort  and  Co.,  and  Messrs.  Watson,  Cunliffe,  and  Co. 
They  are  two  distinct  sets  of  persons.    It  is  very 
true  that  Mr.  Cunliffe  was  (if  I  may  so  say)  the  sole 
partner  in  one  firm ;   and  that  he  was  partner  with 
another  person  in  the  other  firm.     But  they  are 
totally  separate  and  distinct  characters,  and  in  courts 
of  law  we  Iiave  constantly  to  deal  with  that  circum- 
stance.   One  man   frequently   unites   in   his  own 
])erson  different  characters.    He  may  be  a  consignee 
and  an  executor,  but  what  he  does  as  executor  does 
not  effect  what  he  does  as  consignee.    This  vessel 
was  a  vessel  that  was  duly  advertised  as  a  trading 
vessel  between  Goole  and  Uouen,  by  Messrs.  Watson, 
Cunliffe,  and  Co.,  for  the  common  carriage  of  goods. 
Therefore  it  appears  to  me  that  this  was  not  a  vessel 
sent  by  Cunliffe  for  the  reception  of  those  goods, 
but  that  he   was  a  mere  common  carrier.     The 
expression  in  CunlifTe's  answer  having  reletewce  to 
tliHt  is  A3  follows:  ** I  admit  that  Messrs.  l>eV«dos«e 
did  tbereupoui  and  in  fact  (but  whctbet  ot  uoH  sa 


the  agents  of  and  in  behalf  of    the  pit  Enufii 
Schotsmann,  I  cannot  set  forth  as  to  my  belief  v 
otherwise),  on  or  about  the  28th  Sept.  1861.  ihip 
1870    sacks    of   wheat    flour    on    board  t  nw 
steamer  called  the  Londos^    and    that  (that  ii,ki 
admits    that)    **  the   said  Ixmdos  was   then  bool 
from  Rouen  to   Groole;  that  she  was  losding  ai 
advertised  to  be  trading  between  those  ports ;  thil 
she  brought  over  from  Rouen  to  Goole  a 
cargo  ;  that  Messrs.  Watson,  Cunliffe,  and  Ca 
the  agents  and   consignees  of  the  said  ship; 
that  Thomas  Woodhen^  was  the   master  thereoL' 
Now  I  mean  to  allow  this,  that  if  Canliffe,  h 
that  the  flour  had  been  purchased  for  him, 
sent  this  ship  expressly  for  the  purpose  of 
that  flour,  and  had  so  informed  Messrs.  DeUf( 
and  Co.,  though  he  had  taken  in  other  goods 
another  cargo,  then  this  case  would  hare  come 
the  case  of  Oyk  v.  Atkinmm.  There  would  then 
been  an    actual    delivery  the   moment   the  t 
were  put  on  board  the  vessel.    But  having  r^ 
to  the  description  of  the  vessel,  I  am  of  opiiHi 
that,  unless  the  goods  were  intended  to  be  delinni 
to  some  express  agent  of  the   vendor,  tha«  vd\ 
no    delivery     by     putting    them    on  board 
ship.    Putting  them  on  board  the  ship  is 
more    than    this,  that   it    is  necessarily 
them  within  the  control  of   the  captain ;  sad  it 
fact  that  the  captain  of  the  ship  is  appointed 
the  owner  does  not  make  him  more  the  agent  for 
receipt  of  the  goods  than  if  any  other  person  bri 
appoi  nted  him.  The  whole  question  in  the  case 
itself  into  this,  whether  the  ship  was  a  trading 
generally,  or  was  specially  sent  out  for  the 
purpose  of  receiving  these  goods?  If  not,  the 
of  them  on  board  the  ship  is  only  delivering  A* 
to  the  captain,  who  has  the  control  of  the  shif  b 
is  only  the  agent  for  the  owner  for  the  gcMPl 
purposes  of  the  ship,  and   not  for  the  exprea^ 
pose  of  receiving  the  goods,  unless  he  has  bto^ 
pressly  deputed  for  that  purpose.     I  have  sMa 
that  if  all  the  bills  of  lading  had  been  ddmi 
to  the  master  in   this  case,  as  the  agent  rfiki 
vendee,  for  the  purpose  of  transferring  the  prop^ 
there  would  have  been  a  virtual  delivery  of  tbegooi^ 
which  would  have  put  an  end  to  the  stoppage  of  ttea 
in  transitu.    But  I  think  the  evidence  in  thiicMi 
does  not  amount  to  that.    The  evidence  whick  ii 
stated  is  only  this :  ^'  The  master  on  the  28th  ScyL 
signed  four  bills  of  lading  of  the  flour,  one  of  vln 
he  retained,  and  the  other  three  of  which  he  haadii 
back  to  the  said  Messrs.  Delafosse."    I  find  tf 
other  evidence  on  that  subject.    But  Mr.  Jesse),  ii 
pointing  out  the  extremely  meagre  character  of  At 
evidence  on  that  point,  wanted  to  bring  me  to  till 
conclusion,  that  I  must  assume  everything  tM 
was  not  proved,  against  the  pits.    I  am  not  of  tM 
opinion.    If  the  def  ts.  rely  on  the  virtual  deliivT 
of  the  goods,  it  is  for  them  to  prove  iu    In  lla 
absence  of  evidence  the  presumption  is  the  otkr 
way.    On  the  other  points  I  am  also  of  opinion  ftv 
the  pits.    The  fact  that  three  days  after  the  Ho^ 
page  in  transitu  Cunliffe  dishonoured  his  sooc^ 
ance,     is     evidence    of     his    insolvency   at   w 
time  at    which  the   stoppage  took  place.    Wbei 
a  man  is   said  to  be  insolvent,  it  does  not  mcsi 
that  there  must  be  evidence  of  some  psrticatei 
act  of  insolvency  or  bankruptcy,  but  merely  thai 
he  is  not  then   in  a  position  to   pay  his   deba 
1  am  of  opinion,  also,  that  the  court  has  jniisdie 
tion  over  the  railway  company  in  respect  of  th 
goods  which  they  allowed    to    pass  out  of  thei 
control.    An   injunction   could  have  been  applie 
for:    and  their    parting   with  the    property  sfte 
notice  given  to  them  not  to  do  so  ooostitntM  th 
Nc^T^  ^MA^  ^Vvleh  Sir  Hugh  Cairns*  Act  was  psM0 
iv)  txvqqX..    \  w\\)l%\.  >^«^Kst%  TSAke  a   declaiitia 
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the  cargo  of  the  flour,  or  the  produce  thereof,  aubject 
to  the  freight  and  charges.  There  must  be  i  nqniries, 
what  is  the  amount  of  the  unpaid  purchase-monej, 
•nd  what  is  due  in  respect  thereof,  and  as  to  what 
haa  become  of  the  flour  ?  and  if  any  part  has  been 
•old  otherwise  than  by  order  of  the  court,  what  it 
produced,  and  bj  whom  the  proceeds  have  been 
received  ?  The  costs  of  the  pit.  Schotsmann  up  to 
and  including  the  hearing  must  be  added  to  his 
•ecnritj. 

[Ficfe,  in  connection  with  this  case,  that  of  BarU 
r,Jloff€r9on,  ante  p.  266.] 

Solicitors  for  the  pit.,  Pritchard  and  Sons^  for 
Gtorgt  England,  Hovrdeii. 

Solicitors  for  the  company,  Clarke,  Woodcock,  and 
Rglmdy  for  T.  A.  and  J,  Grundy  and  Co.,  Man- 
chester. 

Solicitors  for  Cunliffe,  T,  Horrex, 

Solicitors  for  the  assignee,  Williamson,  Bill,  and 
Co^  for  Haitjh  and  Deane,  Liverpool. 


COJJSLT  OF  QJJEEN'S  BE.^OH. 

ReptMltid  by  Joh»  Thumphox  ami  T.  W.  8aokdkh3,  E«qrt., 

BarriMti-rs  at- Law. 

Saturday,  Nov,  21,  1865. 

Joseph  Georgb  Churchward  v.  The  Queen 
(Petition  of  Right). 

Petition  of  right — Adtniraltu  contract  for  jtoHtal  mail 

serrice — Nature  of. 

TU  suppliant  contracted  with  Her  Majesty  s  (ommis- 
sioners  of  the  Admiral  I  if  to  convey  Her  Majesty's 
mails  from  C.  to  U.,  daring  the  cuittinnancAA  of  the 
contract^  and  the  commissioners  for  and  on  hthalf  of 
Ufr  Majesty  agreed  to  pay  the  suppliant  from  and  oiit 
of  the  moneys  to  U  provided  by  PaiUamtat  18,()0()/. 
per  yejtr ;  the  contract  to  continue  from  thd  date  until 
A.D.  1870; 

ffeld,  that  there,  was  no  oldigation  on  the  part  of  the 
commissioners  to  employ  tlie  suppliant  uwter  the  con- 
tracL  Parliament  not  having  provided  moneys  for  the 
payment. 

This  was  a  petition  of  right. 

The  petition  stated  that  by  articles  of  agreement 
made  the  26th  April  1859,  between  the  Admiralty 
of  the  first  pnrt,  and  the  suppliant  J.  G.  Church- 
ward of  the  second  part,  it  wa«,  among  other  things, 
witu€»se<l  that,  in  coiiMideration  of  the  ]>ayinents 
thereinaftAir  tttipulatid  to  be  niiule  to  the  i>etitioner, 
he  jdid,  for  himttelf,  &c.,  covenant,  &c.,  with  the  said 
commissioners  (of  the  Adniii-alty),  that  he  would, 
during  the  continuance  of  the  said  contra:;t,  dili- 
gently and  faithfully,  and  to  the  satisfaction  of  the 
said  commissioners  for  the  time  being,  convey  in 
the  manner  in  the  said  agreement  specified.  Her 
Majesty's  mails,  which  should  at  any  time  or  times, 
and  from  time  to  time  by  the  said  conmiissioners, 
or  Her  Majesty's  Postmaster-General,  or  any  of  the 
officers  or  agents  of  the  said  commissioners.  &€., 
be  required  to  be  conveye<l  fn)m  Dover  to  Calais,  and 
from  Calais  to  Dover,  and  from  Dover  to  Ostend, 
and  from  Ostend  to  Dover,  as  thereinafter  mcntioni'd, 
and  the  said  comniissicmers,  in  consideration  of  the 
premises,  &c.,  did,  for  and  on  behalf  of  Her 
Majesty,  agree  with  him  that  they,  on  tichalf  of 
Her  Majesty,  wouhi  pay,  or  cause  to  be  paid  to  him, 
by  bills,  payable  by  Her  Majesty's  Postmaster- 
General,  in  seven  days  from  and  after  the  respec- 
tive dates  Chcrei>f,  a  sum  out  of  moneys  to  be  pro- 
vided by  Parliament^  after  the  rate  of  18,(KK)/.  (ler 
muBiua,  by  qiuuufrly  pnyaietitB,  Ac,,  and  that  it  w^t 


furtlier  agreed  that  the  said  contract  should  commence 
on  the  day  of  the  date  thereof,  and  should  continue 
in  force  until  the  26th  April  1870,  and  should  then 
determine  if  either  of  the  parties  should  have  given 
to  the  other  of  them  twelve  months'  previous  notice 
in  writing  of  its  being  their  intention  that  the  same 
should  so  determine,  &c.  The  petitioner  then  averred 
that  he  entered  upon  the  performance  of  the  said 
agreement,  and  did  convey  Her  Majesty's  mails  in 
accordance  with  the  said  agreement  untU  the  breach 
of  covenant  hereinafter  mentioned,  and  that, 
although  he,  his  officers,  servants,  and  agents,  have  at 
all  times  strictly  and  punctually  performed  the 
covenants,  &  *.,  and  he  has  always  been  ready  and 
willing  to  perform  the  said  agreement,  yet  the  said 
commissioners  did  not  nor  would  allow  or  permit, 
and  did  not  nor  would  observe  or  perform  the  said 
agreement  on  their  part,  and  have  broken  the  same 
in  this;  that  they  have  omitted,  neglected,  and 
refused  to  employ  the  petitioner  to  carry  the  said 
mails,  and  did  not  nor  would  permit  him  to  con- 
tinue to  perform  the  said  agreement,  &c.,  and  have 
thereby  prevented  him  from  earning,  and  deprived 
him  of  the  moneys,  gains  and  profits,  which  he 
would  otherwise  have  derived  and  acquired  there- 
from, and  by  reason  of  the  premises  he  has  been 
deprived  of  the  benefits,  while  he  remains  subject 
to  the  bunlen,  of  a  certain  lease  of  certain  premises 
situate  at  Dover,  dated  the  2nd  July  1859,  granted 
to  him  by  the  said  commissioners,  and  which  were 
with  the  knowledge  of  the  commissioners  taken  by 
him  for  the  purpose  of  carrying  out  the  said 
agreement.  The  petition  stated  other  losses  as 
consequent  ufxin  the  nonfulfilment  by  the  com- 
missioners of  their  agreement,  and  he  therefore 
humbly  prayed  that  the  sum  of  126,(MK)/.  may  be 
paid  to  him  as  coni|)ensation  for  the  damages  and 
losses  he  has  sustained,  and  that  Her  Majesty 
would  be  pleased  to  indorse  upon  the  petition 
"  Let  right  be  done." 

To  this  petition  the  Attorney' General  pleaded  on 
behalf  of  the  Crown. 

Tho  second  plea  (which  is  the  material  one)  set 
out  the  articles  of  agreement,  verbatim,  the  only 
material  portion  of  which,  as  far  as  concerns  the 
present  question,  was  a  portion  of  the  ninth  para- 
graph, which  ran  as  follows : 

And  the  saiA  commistiionera,  in  conaidenttion  of  the  pre- 
miHes  and  of  the  contractor,  hlh  utflcers.  servautit,  and  a^ouca, 
at  all  timen  strictly  and  punctually  performing  the  covenants 
and  agreements  hereby  entered  into  by  the  contractor,  do  fur 
ami  on  behalf  of  Her  Majesty,  ber  heirs  and  MiioceRHuni,  agiue 
with  the  contractor  that  they,  the  said  commiasionera,  on  be- 
hail  of  Her  Majesty,  will  i><j  orciuse  to  be  paid  to  the  con- 
tractor,  by  bills  payable  by  Her  Majesty's  Po^tmasier  (General 
in  seven  days  from  nni  aftisr  tho  i-e»«p  o  fve  dates  thereuf,  a 
sum  out  of  mout'ys  tu  lie  piuvided  by  ivrliamcut,  arter  the 
rate  of  Is.iXNi/.  per  anitni.,  by  quarterly  payineiita,  and  with 
a  pro]K>i  I  lunate  p^rt  ttitsi^jol  i«houi(l  tbis  contract  terminate  uu 
Hny  other  day  than  a  day  ot  p  tyuieut,  .vc 

The  third  plea  statv.Kl  that  the  saiid  articles  of 
agreement  were  in  the  foregoing  wotds,  and  that 
the  brea(;hes  in  the  said  petition  meutione<l  were 
committed  after  the  2nd  June  18<id,  and  that  the 
claim  made  by  the  suppliant  is  by  virtue  of  the 
said  articles  of  the  26th  April  1859,  and  that  the  su(>- 
pliant  is  the  same*)  osvph  George  Churchward,  and  the 
articles  of  the  26th  April  1859  are  respectively  the 
same  as  Joseph  George  Churchward  and  the  contract 
bearing  date  the  26th  April  1859  in  the  statute 
of  the  26  &  27  Vict.  c.  99,  and  the  sUtute  27  &  28 
Vict.  c.  73,  and  that  na  moneys  were  ever  provided 
by  Parliament  for  the  payment  of  the  suppliant 
for  or  out  of  which  the  suppliant  could  Ik*  paid  for 
the  performance  of  the  said  contract  for  any  |)art  of 
the  said  peritMl  suhscqiieiit  to  the  20th  June  184i3, 
or  for  the  {laynient  to  the  suppliant  for  or  in 
n.*spect  of  or  out  of  which  the  suyvklvsAvt.  e3k\vsA.vk  b^ 
paiti    or    comvy^xs^Wi   \viT  v«  Ssw  t^e«\RKX   v»V  '•Jo^ 
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any  of  the  breaches  of  the  said  contract  committed 
subsequent  to  the  said  20th  June  1HG3. 

There  was  also  a  demurrer  to  the  petition  as  being 
bad  in  suljstance. 

Tlie  suppliant  also  demurred  to  the  second  and 
third  pleas. 

By  sect.  15  of  the  20  &  27  Vict.  c.  99  (the  Appro- 
priation Act  of  iHCiS),  there  is  this  pniTision : 

And  any  wum  or  sumii  of  money,  not  ezceediofc  950.000/.,  to 
defray  the  cliarKe  of  the  Post-oflice  ])a«.:icet  iM>rvice,  which  will 
come  in  cour(ti>  of  imyment  iluriuK  the  ye&r  cindiuK  on  th<;  Hltn 
Man:h  1M04,  whion  Hum  inoluil«*8  proviniun  for  payment*  to 
Mr.  Joseph  f^eorge  ChurchwHrd  for  the  conveyiuice  of  mails 
between  LXirer  and  (.'alaiH.  aud  Dover  and  Ostend.  from  the 
Ist  April  14fi.)  to  the'JUth  June  16M,  but  no  part  of  which  sum 
is  to  be  applicable  or  applied  in  or  towanis  making  any  pay- 
mf*nt  in  respect  of  the  perio^i  RuV«equent  to  the  '2tn,h  June 
1063  to  the  said  Mr.  Joneph  George  I'hun^hward.  or  to  any 
person  claiming  throu;;h  or  uudur  him  by  virtue  of  a  certain 
c*>nrnict,  hearing  date  the  'Jtith  April  Ih.'i!).  made  between  the 
Lords  CVimmissioners  of  Her  MajcKty's  Admiralty  (for  and  on 
behalf  of  Her  MHJesty)  of  the  flrnt  iwrt,  and  the  said  Joseph 
GeurKO  Churchward  of  the  second  part,  or  in  or  towards  the 
satisfaction  o(  any  claim  whatnoeverof  the  said  Joseph  Ueorge 
Churchward  by  rirtuc  of  thit  contract,  so  far  as  relates  to 
any  period  subsequent  to  the  2<Kh  June  lA<i:i 

By  sect.  17  of  the  27  &  28  Vict,  c  73  (the  Con- 
solidation Fund  Appropriation  Act  of  18G4),  there 
is  another  prrant  for  tlic  Post-office  {lOckct  service, 
with  a  similar  restriction  against  applyin^;^  any  part 
thereof  to  any  payment  to  Mr.  Joseph  Oeor^ 
Churchward  in  respect  of  any  period  subsequent  to 
the  20th  June  18<»). 

Sir  Hugh  Cairns,  Q.  C.  (Boviii,  Q.  C.  and  Ilannen 
with  him)  now  appeared  for  the  suppliant ;  and 

The  Attorney- General  (the  StMcilor' General  and 
Poulden  with  him)  for  the  Crown. 

The  following  cases  and  statutes  were  cited  : 

Cordage  r.  Pob^..  1  Wm«t.  Sannil.  119  ; 

Wiutdy.  The.  Copper  Miners^  C'wiixiny^  2  U.  B.  906 ; 

V.  Eldfiion,  4  H.  of  L.  Ca»*.  625 ; 

Ttibin  V.  The  Quten,  16  C.  U^  N.  8.,  355 ;   10  L.  T 

Rep.  N.  S.  762 ; 
FeiUhert  y.  The  Queen,  12  L.  T.  Rep.  N.  S.  114 ; 
Dunn  V.  Soyle*^  h  Q.  U.  6do ; 
Macbeath  v.  Halditnand,  I  T.  R  172 ; 
Scntt  V.  Arvry,  5  H.  of  L.  Cas.  811,  82.3,  837,  853  ; 
Clark  V.  Watamu  18  C.  B.,  N.  S.  278; 

26  A  27  Vict  c.  99,  8.15; 

27  A  28  Vict  a  73,  8. 17; 

23  A  24  Vict  c  34,  ss.  13,  14. 

As  the  judgments  of  the  learned  Judges  go  very 
fully  into  all  the  disputed  points,  it  is  unnecessary 
to  give  the  arguments  of  counsel. 

Cock  Br  RN,  C.  J. — The  discussion  which  has  taken 
place,  and  the  elaborate  and  able  arguments  which 
we  have  hod  the  advantage  of  hearing,  have  thrown 
Bit  nmch  light  u{x>n  the  case,  and  havu  tcnde<l  so 
completely  to  dissipate  any  ditficulty  or  duubt 
which  at  one  time  may  have  weighed  upon  my 
mind,  that,  however  great  may  be  the  interests 
ctmcerned,  and  whatever  may  be  the  importance  of 
the  cuse,  we  should  gain  nothing  by  taking  further 
time  to  consider  it ;  and  we  shall  i)robably  i)C8t con- 
sult the  general  convenience  by  at  (mce  giving  our 
judgment  upon  it.  It  is  necessary  at  the  outset  to 
l(Kik  can'fully  to  si>e  what  is  the  true  substance  of 
this  petition.  I  uike  it  that  the  real  matter  of  com- 
plaint is  the  breach  by  the  Lords  of  the  Admiralty 
of  an  allegi'd  contract  to  employ  the  supp'iant,  Mr. 
Cimrchward,  to  carry  ♦he  mails  between  Dover  and 
the  ports  of  Calais  and  Ostend,  and  also  to  do  cer- 
tain servici»9  connected  with,  and  subonlinate  to, 
that  which  was  the  main  and  principal  contract. 
"When  we  come  to  consider  the  contract,  in  onler  to 
gee  whether  it  invcilves  an  obligation,  on  which  the 
jfctithn  mainly  rests,  to  employ  Mr.  ChureUwarOL  Vw 
the  uuumtr  iiieatioiied,  we  shall  find  tbal  t\ie  con 


tractor,  in  consideration  of  certain  samt  to  be  poi 
to  him,  in  the  first  place  the   subsidy  of  \6Ml 
a-year,  and  other  minor  sums,  stipulated  for  ia^ 
dental  services,  bound  himself  to  the  oommisiiosai 
to  provide  and  maintain  certain  steam-Tsnek  of  a 
certain    tonnage    and    power,    and    cause   An 
to  make  certain  specific  voyafpes  between  the  poti 
referred  to,  and  to  convey  in  those  ressels  theodi 
which  the  Commissioners  of  the  Admiralty  or  tie 
Post-office  might  require  to  be  carried;  tod li 
engaged,  also,  to  do  certain  other  things  la  o» 
nection  with,  and  in  subordination  to,  the  oHii 
matter  of  the  contracts.    In  the  first  place,  he  ii  ti  | 
provide  vessels  when  required  for  the  psnige  i  \ 
distinguished  persons,  and  also  to  provide  wak 
specially  for  the  transmission  of  the  Bombsj  id 
China  mails  when  they  happen  to  be  too  late  for  tki 
ordinary  mails.     He   is  also  to  keep  in  nidiBHi 
steamers  at  Calais  to  land  the  mails  when  the  M 
of  the  tide  does  not  allow  of  communication  liA 
the   harbour.     All  these    matters,   howefir.  m 
subordinate  to  the  main  subject  of  the  contrseL  (k 
the  other  hand,  the  Commissioners  of  theAdmir*!?! 
in  consideration  of  the  services  thus  to  be  reiukni 
by  Mr.  Churchward,  the  contractor,  engaged  to  pl 
him  a  subsidy  of  18,00<)/.  a-year  out  of  fundi  to  h 
provitle«i  by  Parliament.    The  petitioner  alleg*  ■ 
his  petition  that  the  Lords  Commissionen  d  ike 
Admiralty  have  broken  their  contract  in  refpKl  ■ 
this,  that  they  have  not  employed  him  to  ciny  * 
mails  or  to  perform  these  other  services,  whereby* 
alleges  he  has  been  prevented  from  earning  ibe 
reward  which  otherwise  would  have  accrued  to  ii 
by  the  ]>erformance  of  the  contract  on  hii  |i^ 
Now,  on  the  part  of  the  Crown,  this  obligstiona 
the  commissioners  to  employ  Mr.  ChurchwirilJ 
the  purposes  of  the  services  iik  question  (on  vbW 
obligation  the    petition    rests)    is  denied,  and  ■ 
are   to  determine  whether  there  is    in   this  c» 
tract,   either  by   express  provision   or  by  ni* 
sary  implication,  any  such  obligation  on  the  Sj 
of  the  Commissioners  of  the  Acimiralty,  who  P 
this  purpose   must    be   deemed  to  be  the  i|^ 
of  the  Crown.    I    have   stated   the   substsnee  d 
the  contract,  and  it  appears  clearly  that  there  ii  • 
such  express  covenant.  But,  then,  on  the  part  o(w 
petitioner  it  is  alleged  it  must  be  neccMarilj  i*" 
plied.    And  that  is  the  question  —the  only  <l**f^ 
— which  we  are  called  upon  to  detennine.    Sir  B. 
Cairns  has.  indeed,in  his  able  argument  presseditopii 

us  that    the  complaint  was  not  founded  onlj  ^M 
the  refusal  to  employ  the  petitioner  in  carrying  tte 
mails,  but  also  in  respect  of  the  other  matters.  Bit 
the  larger  and  more  general  complaint  appears  to  bi 
only  an  amplification  of  the  main  and  more  mstend 
one — the  refusal  to  allow  him  to  carry  the  miih 
But,  taking  it  in  its  larger  sense  and  giving  it  the 
full  construction  for  which  Sir  H.  Cairns  oontendi, 
it  can  amount  to  no  more  than  this,  that,  wheresi  the 
petitioner,  the  contractor,  has  undertaken  to  perfoctt 
certain  services  in  respect  of   which   he  is  to  hs 
cniployeil  by  the  Admiralty,  and  in  consequence  of 
which  employment  he  is  to  claim  certain  remone- 
ratioiL  the  Admiralty    have  not  employed  him  in 
ri'spect  of  every  one  of  these  services.     ThePefoW 
that  brings  us  btu'.k  to  the  question  whether  there  ii 
any  obligation  on  the  \ti\rt  of  the   Athniralty  to 
deiiver  the  mails  to  Mr.  Churchward,  and  to  convey 
them  and   do  all  the  other   services  which  in  the 
aggri'gate  make  up  the  consideration  for  the  contnrt 
on  the  part  of  the  Crown.    Now,  that  being  so,  «e 
come  to  the  question  whether  in  this  contract,  there 
being  no  such  term  expresseil,  it  can  be  property  snd 
reasonably  implied  ;  for,  if  it  cannot,  there  is  nu  obli- 
gation on  the  commissioners  to  employ  Mr.  Chur^ 
wtinL  in  rcs^iect  of    these  services  which  he  bound 
\\\u\«^Al  \)^  V\9>  ^^^x^w«\\^A  \A  \fttl^Tui  ^  and  thea  ihii 
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:      ^fenof  that  obligation,  of  necessity  fails.    Now,  in 
•oniidering  this  question,  I  entirely  concur  in  the 
:      PjtJposition    laid    down    by    Sir    H.  Cairns,    that 
ni    whough  the  contract  may  appear  ux>on  the  face  of 
--     It  to  be  obligatory   only   on  one  party— there  are 
s..    occssions  on  which  we  must  imply,  though  the  con- 
-   ..  ^nct  is  silent  about  it,  a  corresponding  and  correla- 
tive obligation  on  the  part  of  the  other  party  in 
^^boae  favour  alone  it  may  appear  on  the  face  of  it 
•o  be  drawn.    No  doubt,  where  the  act  to  be  done 
IV  tl*©  party  binding  himself  can  only  be  done  by 
7~  •omething  of  a  corresponding  character  being  done 
bjr  the  opposite  party,  a  corresponding  obligation  to 
the  thing  necessary  for  the  completion  of  the 
I  tract  can  be  implied.    Thus,  if  a  man  engages  to 
work  and  render  service  which  necessitates  a 
it  outlay  of  money  and  time  and  trouble,  and  he 
only  to  be  paid  by  the  measure  of  the  work  which 
»  ^lias  performed,  it  necessarily  pre-supposes  an 
obligation   on  the  part   of  the  person   to    whom 
engages    to    do    the    work    or    render    the 
'ice   to  allow    it    to    be    done,    for   otherwise 
other  party   could   not   earn   his  remuncra- 
But  in  all  such  cases  we  must  take  care  not 
make  a  contract  speak  where  it  is  intentionally 
sUent,  and,  above  all,  not  to  make  it  speak  contrary 
""      ^vhat  appears  from  the  whole  tenor  and  tenus  of 
contract  to  be  its  real  meaning.    Taking  this  as 
sound  and  safe  rule  of  construction,  I  will  pro- 
d  to  consider  how  far,  upon  the  contract,  we  are 
•fc  liberty  to  imply  that  covenant  on  the  part  of  the 
-Agmiraltv  on  which  the  petition  necessarily  rests. 
The  case  may  be  looked  at  in  two  points  of  view ; 
•Ither  with  the  addition  of  the  condition  that  the 
^^yments  under  the  contract  are  to  be  made  out  of 
«Odi  provided  by  Parliament ;  or  without  the  addi- 
^y  of  that  condition.    The  way  in  which  the  case 
^••b  put,  apart  from  that  condition,  was  this, — ^The 
•ontnwitor  has  engaged  to  prepare  and  provide  ves- 
?■*•  at  a  great  expense,  and  he  cannot  be  paid  unless 
•©  actually  performs  his  contract  by  conveying  the 
2||^^  And  that  although  there  is  no  express  stipula- 
P*Hi  by  the  commissioners  to  employ  him  it  must  be 
T^f***!-     At  first  siglit  there  is  something  very 
^^ing  in  this  view,  but  I  think,  when  we  come  to 
Pj*«Mider  the  terms  of  the  contract,  we  shall  see  that 
*    is  founded  on  an  hypothesis  altogether  falla- 
^^QS.  and  upon  a  reading  which  appears  to  me  to 
I®  iosdmissible.     The  way  in  which  Sir  H.  Cairns 
^>ites  us  to  read  the  c(m tract  is,  not  that  the  con- 
J^^ctor  is  bound  to  convey  all  the  mails  which  he 
5jJ«y  be  required  to  convey,  but  all  the  mails  which 
***e  Admiralty  or  the  Post-office  may  require  to  be 
^Jmveyed  between  the  ports  mentioned.     Bat  I  think 
^at  is  altogether  a  mistake  in  the  reading  of  the 
^^tract.    It  would  involve  this  extraordinary  con- 
silience, that  if  a  war  arose  in  which  it  was  expe- 
dient to  send  no  mails  except  in  vessels  of  war,  that 
^ould  be  a  breach  of  the  contract.    Or  that,  if  it 
^ere  thought  more  convenient  to  send  the  mails  by 
^me  other  route  there  would  Ik*  a  vir»lation  of  the 
^ntract.  But  I  cannot  think  that  a  true  construction 
Of  tlie  contract.    The  true  construction  of  it  is  this, 
that  the  Post-office  or  the  Admiralty  are  entitled  to 
exact  from  the  contractor  that  he  shall  have  his 
Vessels  in  readiness  a(H.*ording  to  the  terms  of  the 
Contract,  and  shall  carry  all  the  mails  which  they 
Uiay  require  him  to  carry  between  the  ports  in  ques- 
tion.    If  that  be  so,  the  argument  as  to  the  necessity 
for  implying  this  covenant,  and  that  otherwise  the 
contractor  would  not  be  entitled  to  any  remunera- 
tion, wholly  fails.    If,  indeed,  the  contract  had  been 
that  the  contractor  should  l)e  paid  not  by  way  of 
annual  subsidy,  but  according  to  the  number  of 
mails  carried,  then  we  might    have   implied    the 
covenant  which  is  contende<l  for.    But,  acconling  to 
my  view,  the  meaning  of  the  contract  ia,  that  so 
lon^  MM  Mr,  CbunbwMrd  wmb  prepared  to  CMiry  out 


the  contract,  and  had  his  vessels  ready  (supposing 
there  was  no  question  as  to  the  funds  out  of  which 
he  was  to  be  paid),  he  would  be  entitled  to  his  re- 
muneration, so  that  it  is  unnecessary  to  imply  the 
covenant  in  question.  Then  arises  the  second  view 
of  the  case,  wlietherit  makes  any  difference  that  there 
is  thatcondition  that  the  payments  shall  beoutof  funds 
to  be  provided  by  Parliament.  Both  sides  relied  upon 
it.  Sir  U.  Cairns  put  the  case  thus: — ^That  the 
contractor  has  relied  upon  the  good  faith  of  Parlia- 
ment, and  the  high  sense  of  national  honour  upon 
which  Parliament  always  acts  in  making  good  the 
engagements  which  the  Ministers  of  the  Crown,  or 
the  heads  of  public  departments,  may  have  entered 
into.  And  that  if  this  service  had  been  allowed  to 
be  rendered  Parliament  would  have  found  the  funds, 
and  that,  therefore,  an  obligation  on  the  part  of  the 
Admiralty  was  to  be  implied  to  allow  him  to  render 
the  service.  That  argument  to  some  extent  is  met 
by  the  construction  I  feel  myself  bound  to  put  upon 
the  contract.  For,  if  I  am  right  in  supposing  that 
the  contractor  fulfils  all  that  is  required  of  him 
when  he  has  his  vessels  ready  to  carry  the  mails, 
then  he  would  have  a  good  case  to  submit  to  Parlia- 
ment. It  may  be  said,  however,  that  he  would  have 
a  better  and  stronger  claim  when  he  has  done  the 
work.  And  therefore  it  may  be  that,  if  there  were 
no  other  answer  to  the  argument  on  the  part  of  the 
suppliant,  he  might  be  entitled  to  succeed.  But 
then  we  must  look,  on  the  other  hand,  to  the  con- 
sequences which  would  follow  from  the  implication 
of  such  an  obligation  upon  the  Admiralty.  These 
consequences  were  pointed  out  by  the  Attorney- 
General  in  the  course  of  his  powerful  address,  and 
were  well  worthy  the  most  serious  consideration. 
We  start  with  this,  that  there  is  involved  in  the 
contract  the  possibility  of  Parliament  refusing  to 
find  the  funds.  Hie  Commissioners  do  not  make 
themselves,  or  their  department,  or  the  Crown, 
answerable  for  default  in  payment  of  the  18,000(.  a- 
year.  It  is  left  to  Parliament  to  find  the  funds,  and 
in  that  is  necessarily  involved  the  possibility  of 
Parliament,  in  the  exercise  of  its  high  powers  and 
its  wisdom,  refusing  so  to  do.  And,  in  point  of 
fact,  we  cannot  shut  our  eyes  to  the  fact  (for  it  ia 
sufficiently  apparent  on  the  face  of  the  record  and 
the  Acts  of  Parliament)  that  Parliament  has  re- 
fused to  find  the  funds  for  two  successive  years. 
From  the  Appropriation  Acts  we  find  not 
merely  that  Parliament  has  omitted  to  find  the 
funds,  but  that  Parliament  has  had  the  case  before 
it,  and  has  carefully  provided  for  the  exclusion  of 
the  claim  from  the  funds  it  provided ;  and  when  we 
come  to  consider  how  far  there  was  in  this  contract 
an  intention  on  the  part  of  the  commissioners — to 
be  implied  from  the  other  terms  of  the  contract — 
to  bind  the  Crown  even  in  the  event  of  Parliament 
not  providing  the  funds,  let  us  see  what  would  be  the 
IM)sition  of  all  jNirties  concerned  if  after  Parliament 
rof using  to  find  funds,  the  commissioners  should 
have  nevertheless  continued  to  employ  the  con- 
tnictor.  First,  the  Government  wcmld  have  put 
itself  in  a  position  of  antagonism  with  Parliament, 
and  have  virtually  set  at  naught  its  authority. 
Secondly,  a  great  public  department  would  have  con- 
tinued to  employ  a  public  contractor  in  the  public 
service  without  the  means  of  paying  him ;  for, 
though  we  arc  told  that  possibly  in  the  course  of 
future  years  Parliament  might  find  the  funds,  we 
can  hardly  suppose  that  a  Minister  would  be 
warranted  in  assuming  such  a  possibility  when,  so 
fnr4as  exi)crience  has  gone.  Parliament  hjis  refused 
to  hiul  the  funds  ;  and  it  apiH;ars  to  me  that  to  employ 
a  public  contractor  without  the  means  of  payment 
(even  if  he  were  willing  so  to  be  employed)  would  be  a 
course  of  proceedin^i;  alto\RetherdviTVi^%x».T'^\»\.Vs&^\%- 
nity  of  tV\e  Ctowiv  wvOl  \Xwi  Vwivsva  q^>  >i5s«.  ^5«^i5^^a7s . 
TluTd\y,t:he  cotiUacX  \»t\aM\^  ^a5wiL^\iQ\.\sfc'«s^^'«w^ 
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under  those  circumstances  by  the  public  department; 
for^supposiD};  that  PHrliamentref  used  tofind  the  funds 
to  pay  the  contractor,  he  would  surely  be  entitled 
to  resist  the  enforcement  of  the  contract.    A  court 
of  equity  would  prcbably  relieve  him  af^ainst  it  if  it 
were  attempted  to  enforce  it  under  such  circum- 
stances, and  probably  even  a  court  of  law  might  deem 
the  i»rovision  of  the  funds  by  Parliament  a  "condition 
precedent"  to  the  obligation;  and  at  ail  events,  it 
is  impossible  to  suppose  that  a  jury  would  give 
more  than  nominal  damages.    Therefore  the  prac- 
tical result  would  be  that,  upon  Parliament  refus- 
ing to  find  the  funds,  the  Admiralty  would  not  be 
in  a  position  to  enforce  the  contract.    Could,  then, 
the  contractor  enforce  it  ?    Such  a  state  of  things 
we  cannot  suppose  to  have  been  intended,  and  we 
cannot  therefore,  imi)ly  a  covenant  which  should 
have  such  CHjnsequences.    I  am  far  from    saying 
that  if,  by  express  terms,  the  Admiralty  had  engaged, 
whether  Parliament  pn)vided  the  funds  or  not,  to 
employ  Mr.  Churchward  to  perform  these  services, 
a  petition  of  right  would  not  lie  if  that  contract 
were  broken.    In  this  case,  however,  there  is,  it  is 
clear,   no  such  express  contract,  and  we  are  called 
upon    to    imply    it.     1   have  described  the  conse- 
quences which  would  follow  from  such  a  contract  if 
it  were  express,  and  cannot  suppose  that  a  public 
department,  representing  the  Crown,  and  entering 
into  such  a  contract,  and  knowing  that  they  could 
only  pay  the  contractor  out  of   the  funds  providetl 
by  Parliament,  would,  nevertheless,  bin<l  themselves 
to  employ  him,  notwithstanding  that  they  had  no 
funds  out  of  which  to  pay  him.     Such   a  course 
would  be  clearly  inconsistent  with  the  dignity  of  the 
Crown  or  the  honour  of  the  country,  and  it  would 
involve  thedei)artn)ent  in  the  greatest  difficulty  with 
Parliament,  if,  notwithstanding  the  refusal  of  Par- 
liament to  find   the  funds,  they  ^4hould  persist  in 
employing  the  contractor.     Looking  at  these  con- 
siderations, and  also  to  the  fact  that  another  depart- 
ment, the  Post-oftico,  had  control  over  the  mails,  it 
is  unreasonable  to  supiK)se  that  the  Admiralty  could 
ever  have  intended  to  enter  into  any  such  engage- 
ment.   Let  us  put  the  matter  to  this   plain   and 
practical   test.     Suppose   the  Admiralty  hatl   been 
required  to  insert  such  a  stipulation  in  express  terms, 
that  they  would  continue  to  employ  the  contractor 
notwithstanding  that  Parliament  should  refuse  to  find 
the  funds.     Can  any  reasonable  person  suppose  that 
the  Admiralty,  with  the  startling  and  anomalous 
consequences  which  must  ensue  thus  brought  before 
them,  would  have  assented  to  such  a  covenant? 
And  if  every  one's  own  good  sense  must  tell  him 
that  they  would  not,  how  can  we  imply  a  covenant 
on  their  part  which  we  are  morally  certain  they 
would  never  have  agreed  to  ?    If  we  were  to  intro- 
duce this  term  into  the  contract,  we  should  be  vio- 
lating the  sound  rule  of  construction— not  to  make 
a  contract  speak  where  it  is  intentionally  silent ;  and 
still  less,  to  make  it  say  that  which  it  is  manifest, 
from  the  whole  tenour  of  the  contract,  the  parties 
never  intended  to  say.    I  think,  tlierefori.',  that  as 
the  whole  case  turns  upon  whether  there  was  this 
engagement  on  the  part  of  the  Admiralty— that  this 
petition  of  right  fails,  and  that  there  must  be  judg- 
ment for  the  Crown.     I  agree  that  if  there  were  no 
question  as  to  the  fund,  or  if  there  had  been  a  fund 
provided  applicable  to  the  contract,  and  if  the  pc^ 
titioner,  being  ready  to  perform   his  contract,  had 
l)een  prevented  from  doing  so  by  the  Admiralty,  then 
he  would  have  been  entitled  to  sustain  a  claim  for 
remuneration.    But  then  it  must  have  been  one  quite 
different  from  the  pri'sent,  and  foundeil  on  his  right 
to  receive  the  subsidy.     But  that  is  not  so.     Par- 
liament having  refused  to  provide  the  funds,  he  is 
not  in  a  pasition  to  claim  the  subsvly,  and  \a  ci^m- 
pellvd  to  base  bis  complaint  upon  a  co\etvai\t  »>iv- 
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damages.  For  the  reason  I  have  f  tated  I  to  cf 
opinion  that  no  such  covenant  can  be  implied,  nd 
that,  therefore,  as  that  is  the  basis  of  the  diii, 
there  must  be  judgment  for  the  Crown. 

Mellor,  J.  said  he  was  of  the  same  opioiofi.  It 
was  not  contended,   he  said,  that  the  petitiooB^ 
without  alleging  that  Parliament  had  provided  fud^ 
could  sustain  a  claim  for  nonpayment  of  the  nbl 
sidy  ;  but  his  case  was  that  there  was  an  impii^ 
covenant  to  let  him  convey  the  mails,  and  that  '^ 
was  entitled  to  damages  for  its  breach.    Bot 
could  not  be  conceived  that  the  Admiralty  ioten^^ 
whatever  might  be  the  change  of  circumstsoceft^ 
the  discoveries  or  improvemenis  in  science,  to 
themselves,  for  ten  years  to  come,  to  leod 
mails  by  the  vessels  of  Mr.  Churchward.  A.^v3ii|^i 
considering  a  question  of  implication,  it  i 
material  to  bear  in  mind  the  nature  of  the 
and  the  position  of  the  contracting  party, 
not  reasonable  to  imply  such  a  covenant  on 
of  a  great  public  department  with 
great  branch  of  the  public  service.    In  any 
view  the  i)etition  must  ri>st  upon  such  an 
tion,  and  as  he  was  unable  to  draw  thar 
tion,  he  thought  there  must  be  judgment^ 
Crown. 

Shf.e,  J. — ^The  claim,  in  substance,  m  ^-■^^,z!i 
Admiralty  have  broken  their  covenant  by  no 
ing  the  contractor  to  carry  the  mails.    But 
no  such  covenant  in  tenns,  and  it  cannot 
ably    implied.      This    case   stands    upoa  s 
different  footing  from  those  cited — cases  cT  j^ 
priv}ite  contracts ;    and    the    Appropriatioo       ^ 
afforded    a    defence.     It  was   notorious  t^^  $ 
Crown  could  only  contract  for  payment  n^f^^ 
funds  bi>ing  found  by  Parliament.    The  coifc^ 
of  Parliamentary  sanction  was  usually  inipowiV^ 
Government  contractors  by  some  such  coodidR^ 
contained  in  this  contract,  and  such  wastheiriM' 
uiH)n  the  justice  and  honour  of  Parliament, dt^i 
Queen's  subjects  were  not  prevented  by  th** 
dition  from  entering  into  such  contracts.   Iteifr 
convenience,  such  as  it  was,  attached  to  mstioiA 
far    more  importance  than    Post-office   cootncHk 
Treaties  with  foreign  powers,  involving  thebooo* 
and  liability  of  the  Crown,  are  often  depente 
upon  the  accepta.nce  by  Parliament  of  the  otbfi- 
tions  contracted  and  the  provision  of  the  reqwiitt 
funds.    And  a  few  years  ago  the  fulfilment  bjibe 
Crown  of  a  treaty  between  Her  Majesty  and  a  ofr* 
Ixilligerent— containing  a  pecuniary  (niarantee  kj 
the  C'rown — was  ini|X'rilled  by  some  opposition  ii 
the  House  of  Commons  and  only  saved  by  a  majority 
of  three.   It  was  beyond  the  jwwerof  the  Admirsltyi 
as  the  contractor  must  have  known,  to  contract  as 
behalf  of  the  Crown  on  any  terms  but  those  on 
which  this  contract  is  limited ;  and  I  am  dearly  of 
opinion  that  the  provision  of  funds  by  ParliaineDt 
would  l>e  a  condition  precedent.    The  most  imptx^ 
tant  department  of  the  public  service   would  be 
entirely  free  from  the  control  of  Parliament,  if  tbi* 
condition  were  not  given  effect  to.     And  I  sm, 
moreover,  of  opinion  that  the  dircMit  enactments  in 
these  two  Approjiriation  Acts  afford  a  defence  to  the 
suit,  and  that  a  judgment  for  the  petitioner  vouM 
be  an  express  violation  of   those  enactments.    On 
these  grounds  I  am  of  opinion  that  there  must  be 
judgment  for  the  Crown. 

Lush,  J.  said  he  also  was  of  the  same  opioioo. 
The  question  was  whether  there  was  acoutract  on  tbe 
part  of  the  Crown,  absolute  and  without  any  qosii- 
tication  or  condition,  to  employ  the  contractor  for 
eleven  years  in  the  carryuig  of  these  mails.  It  vsi 
^\uv\.\a:^  \}q.«&  >^>scv^  >n«db  \yc^  «x.vtesa  ouatnct  to  itat 


piMMMi  to   be    inipUed,  and  on  whicU   he   cVaim%\ett<»^»».^>iMik<^jkfia>MsK^ 


■V 


itAStnUfi  LAW  OAS^S. 


m 


Short  v.  Simpson  jlnd  othbrs. 


[C.  P. 


ir  that  it  could  not,  and  that  therefore 
be  judgment  for  the  Crown. 

Judgment /or  the  Crown. 


FBT  OF  COMMON  PLEAS. 

d  bj  W.  Matd  and  W.  Gkaham,  Esqra., 
Barristen  at-L&w. 


Wednesday,  Jan.  17,  1866. 

HORT  r.  Simpson  and  others. 

i'n^,  incbrsement  of — Transfer  of  right  of 

rued  before  indorsement —  Wrongful  delivery 

■Bills  of  Lading    Act  (18    ^   19     Vict. 

ing  shipped  goods  in  the  defts.*  ship,  indorsed 
lading  in  blank,  and  delivered  it  to  a  bank 
y  to  secure  advances.  On  the  arrival  of 
at  Bombay  they  were  wrongfullu  delivered 
\s.  to  a  third  party.  After  suck  wrongful 
he  pit.  repaid  the  bank,  who  re-indorsed  the 
ling  to  the  pit.,  who  tliereupon  brought  this 
\inst  the  dffts.  for  not  delivering  the  goods : 

lurrer,  that  the  right  of  action  on  the  contract 
of  lading  revested  in  the  pit.  on  the  reindorsf" 
he  bill  of  lading,  notwithstanding  that  the 
been  wrongfully  delivered  at  the  tune  of  such 
lent. 

ion. — First  count : 

rhereas  heretofore  the  pit,  at  the  reqaest  of  the 
to  be  delivered  to  the  defta.,  and  they  received 
,  certain  goods  and  merchandise  of  the  pit's  of 
to  be  by  them  on  board  a  ship  of  the  defta. 
sorely  carried  and  conveyed  by  the  defta.  therein 
to  wit  from  the  river  Thames  to  Bombay,  and 
at  Bombay  aforesaid,  to  be  safely  and  securely 
the  pit,  certain  perils  and  casualties  only  ez- 
artain  freight  and  reward  to  the  deft&  in  that 
the  defts.  were  not  prevented  from  so  carrying 
g  or  delivering  the  said  goods  and  merchandise 
tier  of  the  pt^rils  or  casualties  aforesaid ;  and  all 
ere  fulfilled  and  all  times  elapsed  necessary  to 
.  to  have  the  said  goods  and  merchandise  safely 
carried  and  conveyed  and  delivered  by  the  defta. 
yet  the  defts.  <Ud  not  so  safely  and  securely 
iver,  Ac 

lint: 

by   a   bill   of    lading    made  on    the   3rd  Sept 

defts.,  and  delivered   to   the    pit,  the  ^fta. 

I  pit  that  certain  goods  of  the  pit.  in  the  said 

mentioned,  and  then  shipped  on  board  the  ship 

le  port  of  Liondon,  should  be  delivered  at  Bom- 

(certain  penis  and  casualties  only  excepted)  to 

I  aasigns,  he  or  they  paying  freight  for  the  same, 

and  average  aocustomed ;  and  the  pit  indorsed 

0  the  Central  Bank  of  Western  India,  to  whom 
n  the  said  goodx  thereby  passed,  and  tbey  after- 
rsed  the  8aid  bill  of  lading  to  the  pit,  to  whom 

in  the  said  goods  passed;  and,  although  the 
le  said  goods  as  aforesaid  was  not  prevented  by 
srlls  or  casualties  aforesaid,  and  all  oonditiona 
led,  and  all  things  happened,  and  all  times 
Mary  to  entitle  the  pit  to  maintain  this  action  for 
lerehiafter  mentioned,  yet  the  said  goods  were 
iie  defts.  to  persons  not  entitled  to  receive  or 
ae,  ^and  the  same  have  been,  and  are  wholly 

r  to  the  third  count. 
a  to  the  first  count : 

aid  goods  and  merchandise  were  so  delivered 
tile  defts.,  and  received  by  them  after  the  14th 
id  that  the  same  were  so  delivered  and  received 
abj«H;t  to  the  terms  of  a  certain  bill  of  lading 
for  the  same  by  the  master  of  the  ship  In  the 
entioned.  and  that  the  agreement  for  th^  car- 
ance,  and  delivery  of    the  same  was  contained 

1  said  bill  of  lading,  and  not  otherwise,  and  the 
It  the  said  bUl  of  lading  was  and  is  in  the  words 
allowing,  that  is  to  say  :  **  Shipped  in  good  order 
ditioned,  by  Thos.  Short  jun.,  in  and  upon  the 

vessel  called  the  Dorothy,  whereof  is  master  of 
voyage,  Bruce,  and  now  riding  in  the  river 
xrand  for  Bombay,  thirty-one  cases  merchandise, 
i  and  numbered  as  in  the  margin,  and  are  to  be 
ip  Oie  like  good  order  and  well  conditioned  at 
port  of  Bombay  (the  Bst  of  God,  the  Queen's 


eoemiea,  fire,  and  all  and  eyerr  other  daoMrs  and  aocl. 
denti  of  the  aeaa,  riverB,  and  navigation  of  what  natore  and 
kind  soever,  save  riska  of  boats,  so  far  as  ships  are  liable 
thereto  excepted)  auto  order.  Freight  to  be  paid  in 
London,  ship  loet  or  not  lost,  or  to  assigns.  Freight  for 
the  said  goods,  with  primage  and  averagn  accustomed.  In 
witness  whereof  the  master  of  the  ship  hath  affirmed 
to  tibree  bills  of  lading  all  of  this  tenoor  and  datSi 
one  of  which  bills  being  aooomplished  the  otibers  to 
stand  void.  Dated  3rd  Sept  1868.  Weight  and  contents 
unknown.  Not  accoontabfe  for  leakage  and  breakagei 
Benjamin  Bruce,  entered  per  pro  Thomas  Short,  jon ,  Gtoorge 
Short*'  That  after  the  shipment  of  Uie  said  goods  and  mer- 
chandise, and  I  efore  the  arrival  of  the  said  ship  at  Bombay 
the  pit  indorsed  the  said  bill  of  lading  to  certftm  persons  to 
the  defts.  unknown  in  order  to  pass  uie  property  in  the  said 
goods  and  merchandise  to  such  persons,  and  that  tiierenpon 
and  by  reason  of  such  indorsement  the  property  in  the  said 
goods  and  merchandise  mentioned  in  the  first  ooont  passed  to 
the  said  persons,  and  that  the  said  persons  were  the  holders  of 
the  said  bill  of  lading  at  the  time  of  the  committing  of  the 
said  grievances  in  the  first  count  mentioned,  and  the  persons 
entitled  to  receive  the  said  goods  and  merchandise,  were  sod 
»re  the  parties  entitled  to  sue  the  deft  in  respect  of  the 
grievances  mentioned  in  the  said  first  connt 

Tenth  plea  to  the  third  count : 

That  the  said  bill  of  lading  was  made  after  the  14th  Anx. 
1855,  snd  that  the  reindorsement  thereof  by  the  Central  Bank 
of  Western  India  to  the  pit  was  first  made  after  the  alleged 
default  of  the  defts.  and  not  otherwise,  and  at  the  time  of  the 
alleged  default  the  said  Oentral  Bank  of  Western  India  were 
the  holders  of  the  said  bill  of  lading  and  the  persons  entitled 
to  receive  the  said  goods  and  to  sue  the  defts.  in  respect  of 
such  alleged  default 

Demurrer  to  the  tenth  plea. 
Second  replication  to  the  third  plea : 

That  whilst  the  said  persons  to  whom  the  pit  indorsed  the 
said  bill  of  lading  as  therein  mentioned,  were  the  holders  of 
the  said  bill  of  lading;  the  defta  did  not  at  any  time  deliver 
to  the  said  persons,  nor  did  the  said  persons  at  any  time 
daring  sach  period  or  at  all  have  delivery  of  the  aaiid  goods 
and  merchandise  from  the  defta,  who  have  altogether  made 
default  in  performing  their  duty  and  the  terms  of  the  bail- 
ment in  the  declaration  mentioned,  to  wit  by  delivering  the 
said  goods  and  merchandise  to  persons  not  entitled  to  receive 
the  same,  to  wit  to  persons  other  than  the  said  persons  in  the 
third  plea  mentioned  and  other  than  the  pit ;  and  the  pit 
further  says,  that  the  said  bill  of  lading  was  Indorsed  by  the 
pit,  as  in  the  said  third  plea  mentioned  in  blank  and  not 
otherwise,  and  was  delivered  to  the  said  indorsees  thereof  by 
the  said  pit  so  indorsed  in  blank,  which  is  the  indorsement  lax 
the  said  third  plea  mentioned ;  and  that  after  such  indorse- 
ment, and  whilst  the  said  indorsees  thereof  in  the  said 
plea  mentioned  were  the  lawful  holders  thereof,  they,  with 
the  intent  to  pass  and  revest  the  property  in  ttie  said  goods 
and  merchandise,  to  and  in  the  pit  thereby,  redelivered 
the  said  biU  of  lading  so  indorsed  in  blsnk  to  the  pit  with 
such  intent  as  aforesaid,  and  so  as  to  pass  and  revest  the  said 
property,  and  all  rights  of  action  in  respect  of  the  said  goods 
to  and  in  the  pit ;  and  the  pit  farther  says,  that  the  said 
indorsement  of  the  said  bill  of  lading  to  the  said  persons  in  tte 
said  plea  mentioned,  was  not  made  witti  intent  to  pass,  uid 
did  not  as  between  the  pit  and  the  said  indorsees  pass  the 
absolute  property  in  and  an  indefeasible  right  to  the  said 
goods  and  merchandise  to  the  said  persons,  but  wiUi  intent 
and  in  parsuance  of  an  agreement  between  them  and 
the  pit  to  give  them  a  right  in  the  nature  of  a  pledge  apon 
and  in  respect  of  the  said  goods  and  merchandise,  by  wav  of 
further  assurance  to  secure  money  advanced  and  paid  by 
thrm  to  the  pit ;  and  the  pit  further  savs,  that  before  and  at 
the  time  of  the  said  redelivery  of  the  said  bill  oi  lading  to  the 
pit,  the  said  money  had  been  repaid  to  the  said  persons,  and 
all  claims  of  theirs  upon  or  in  respect  of  the  said  goods  had 
been  and  were  satisfied. 

Demurrer  to  the  second  replication  and  rejoinder : 

That  the  said  indorsees  in  the  said  replication  mentioned 
first  redelivered  the  said  bill  of  lading  so  indorsed  in  blank 
as  therein  mentioned  to  tibe  pit  upon  the  alleged  default  of 
the  defta  in  the  said  replication  mentioned,  and  not  otherwise; 
and  that  at  the  time  of  the  said  alleged  default  the  said  in- 
dorsees were  the  holders  of  the  said  bill  of  lading,  and  the 
parties  entitled  to  receive  the  said  goods  and  merchandise, 
and  to  sue  for  the  nondelivery  thereot 

Demurrer  to  the  above  rejoinder.  The  following 
were  the  plt.'8  points  for  argument:  1.  That  bj 
force  ot  the  «latute  the  pit.  as  indorsee  of  the  bill 
of  lading  is  entitled  to  sue  for  any  breaches  of  the 
contract  therein  contained,  even  though  those 
breaches  happened  before  the  reindorsement  to  the 
pit.  of  the  bill  of  lading,  if  in  fact  the  said  breaches 
hare  not  been  previously  released  or  satisfied. 
2.  That  its  ap^eaxvtv^  wv  t^k»t^  ^^oaX  \tA'ss»««ikox 
by  the  pit.  ol  Xh^  \i\\\  ^1  \BA:vtt%  ^%J^  ^1  ^'•^^  ^^ 
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•t  all  ereata  hu  been  revested  in  him.  8.  That 
there  it  no  departure  from  (lie  flnt  count  In  the 
qiectal  replicatiun  thereto  ;  that  the  bill  of  lading 
hsviiiif  been  reindorsed  to  the  pit.  he  may  declare 
as  if  it  had  never  paaied  from  him,  as  he  might 
bftve  done  had  the  instrument  been  a  bill  of 
exchange. 

The  deft«.'  points  were ;— 1 .  That  the  third  connt 
of  'the  declaration  ia  bad,  because  it  doea  not  show 
that  the  bill  of  lading  was  rcindoned  before  the 
time  for  delivering  the  goods  bad  elapsed.  3.  That, 
at  all  events,  it  is  sufficiently  answered  bj  the  tenth 
plea,  which  shows  that  the  indorsement  took  place 
after  the  illef(ed  default.  S.  That  the  Billa  of 
l^lng  Act  does  not  operate  to  transfer  rights  of 
action  already  existing  at  the  time  of  the  transfer. 
i.  That,  after  arrival  of  the  ship  and  default  made, 
the  property  in  the  goods  did  not  pass  to  the  pit.  by 
the  reindorscmcnt  of  the  bill  of  lading.  6.  The 
defts.  will  also  contend  that  the  plt.'s  second  repli- 
cation to  the  defts.'  third  plea  is  bad,  for  the  fol- 
lowing reaaons ;  first,  that  it  does  not  allege  a  re- 
indorsement  of  the  bill  of  lading  beforu  default ; 
■econdly,  that  it  is  a  departure  from  Uie  declaration. 
They  will  further  contend  that,  at  all  events,  it  it 
sufficiently  answered  by  the  rejoinder  thereto,  which 
shows  that  the  reindorsement  took  place  after  the 
alleged  default. 

DoiedatctB  tor  the  pit. — The  question  is,  if  the 
indorsement  of  the  bill  of  lading  carried  with  it  the 
right  of  action  which  had  accrued  at  the  time  of  the 
indorsement;  and  apother  point  is,  if  the  original 
cuntigoor  who  afterwards  becomes  holder  of  the  bill 
of  lading  is  not  remitted  back  to  his  original  rights. 
In  Thompton  v.  Doming,  U  M.  &  W.  403,  followed 
by  Howard  r.  Shepherd,  9  C.  B.  297,  it  was  held 
that  the  assignee  of  a  bill  of  lading  had  no  rights 
on  the  contract,  and  the  only  person,  therefore,  who 
could  sue  for  breaches  was  the  original  consignor. 
That  was  felt  to  be  a  great  inconvenience,  and  to 
remedy  it  the  18  &  10  VicL  c.  Ill  was  passed,  and  I 
submit  that  it  )daccB  the  holder  of  a  bill  of  lading 
In  the  same  position  as  the  holder  of  a  bill  of 
exchange.  By  sect.  I  of  that  Act  It  is  enacted  that 
"  every  consignee  of  goods  named  in  a  bill  of  lading 
and  every  indorsee  of  a  bill  of  lading  to  whom  the 
property  in  the  goods  therein  mentioned  shsll  pass 
upon  or  by  reoaon  of  such  consignment  or  indorse- 
ment, shall  have  transferred  to  and  vested  in  him 
all  rights  of  suit,  and  be  subject  to  the  same  liabi- 
lities in  respect  of  such  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with 
himself."  Therefore,  as  long  a;  the  property  passed, 
all  rights  of  suit  vested  in  the  holder  of  the  bill  ol 
lading.  Here,  there  having  been  default  in  deliver- 
ing the  goods  while  the  bank  in  India  was  holder  of 
the  bill  of  lading,  it  is  said  that  the  pit.  has 
right  under  it.  [Willbb,  J. — If  that  were  so. 
Act  would  be  useless,  as,  if  you  repay  your  money 
and  get  back  the  bill  of  lading,  you  are  not  to  have 
a  right  of  action  on  it.]  Juatso;  1  say 
the  same  position  as  the  holder  of  a  bill  of  exchange, 
where  there  is  never  any  question  if  the  right  of 
action  had  accrued  before  the  indorsement.  There- 
would  be  endless  difficulties  if  the  contention  of  the 
other  side  was  right,  as  a  bill  of  lading  may  have 
been  in  fifty  different  hands,  and  there  may  have 
been  several  injuries  to  the  goods  at  different  times, 
and  it  might  be  impossible  to  say  vt^i^u  any  one  of 
them  occurred. 

The  Court  called  on 

Sir  Cr.  Hoi^mta  for  the  deft. — There  was  a  ques- 
t/on  ma   to  departure,  but  I  shall  not  ttoa,b\e  IW  \ 
court  srilh  that.     It  is  admitted  on  the  record  'ihfcV 
git.  indoned  th«  bill,  ao  that  the  pnpertj  \n  ^e 


^ 

iiods  paused  to  another  person,  and  that  be 
:ick  the  bill  after  the  goods  were  loat,  and  acts 
ikUvered  to  a  third  person.  I  say  that  it  it 
(.very  indorsement  of  a  bill  of  lading  which  trans 
ihc  rights  of  action,  and  my  contentiou  ban 
1iat  the  property  did  not  past  by  the  indorsein 
lie  mere  fact  of  writing  on  that  which  was  ( 
uste  paper,  or  merely  handing  it  back  to  the  i 
ai^or.  did  not  pass  the  property ; 

Udebarroa  v.  .Woui,  1  Sm.  L.  C.  710,  TlSj 
Wright  T.  CompAcU,  4  Uurr.  2048. 
And  from  all  the  cases  it  seems  that  (he  lH 
Elding  only  operates  to  pass  the  property  in 
L'liods  while  they  are  I'n  traaiilit.  There  caobi 
iiinlship  in  this  case,  as  if  the  pit.  has  paid. 
>:iiik,  he  can  sue  in  the  bank's  name.  If  ttaia 
.[  lading  carries  with  it  the  rights  of  actia- 
I'ould  be  enabling  the  parties  to  assign  an  icHt 


Doadtiiptll  in  reply.— There  is  do  ground  fi»p 
.  ](j  that  the  voyage  was  terminated,  and  a  wn 
fid  delivery  of  my  goods  does  nut  divest  thej 
jierty  in  me.  If  the  voyage  was  at  an  end,  pok 
the  bill  of  lading  would  not  pass  the  propern; 
that  does  not  appear  on  this  record.  Alt  b 
ppcars  on  the  declaration  ia,  that  they  wends 
I'red  to  the  wrong  party,  and  that  migU  la 
ixa  at  the  Cape. 


Wi  LLBS,  J. — You  can  in  sert  an  avermentof  ddM 

ZtoM»fe»tD(/i— That  would  not  help  the  pit:  (M 
>'.  Dowte,  !)  M.  &  W.  lU,  where  it  was  held  dMI 
pit.  was  entitled  to  a  verdict  on  a  plea  «( i 
ilrtiatt  where  it  appeared  that  the  deft.  hadwM 
fidly  delivered  the  goods  to  a  third  party.) 

Erlb,  C.  J.— I  am  of  opinion  that  oar  jndgB 
-liould  be  for  the  pll.  The  bill  of  lading  wm 
(liiraed  in  blank,  and  money  was  rused  on  il 
there  was  no  indorsee  of  the  bill  of  lading  «< 
it  was  outstanding,  and  it  was  aftem 
liclivered  to  the  pit.,  the  original  contigDori 
holder  ;  and  without  recourse  to  tlie  bill  of  lii 
the  pit.  had  all  the  rigbts  at  common  law  d 
udgina]  contractor.  But,  independent  of  tbA 
pitrty  who  took  the  bill  of  lading  indorsed  in  U 
might  be  said  to  take  all  the  rights  under  i^ 
the  deft,  by  making  a  wrongful  deliveij  a 
eoods  is  not  to  put  an  end  to  the  rights  undtf 
liill  of  lading. 

WiLLEB,  J. — I  am  of  the  same  opinion,  n* 
construction  of  the  Act  Is,  that  the  righu  ol 
tract  may  be  transferred  by  induisemeut  of  (bi 
nf  lading,  and  So  long  as  Uie  indorsement  IW 
i;i  force,  so  lung  do  the  rights  of  the  iadoiWB  i 
linue.  I  agree  that  the  deft,  cannot  taettd 
{>ijBition  by  pleading  a  wrongful  delivery  li 
t'oods  to  a  third  person. 

KaATiNo,  J.— I  am  of  the  same  opiiuoo. 
wrongful  delivery  was  no  delivery,  and  the  pi 
remitted  to  his  original  rights. 

M.  Smith,  J. — The  true  construction  of  lh( 
tu(e  is,  that  the  rights  under  the  contract  pa«: 
one  assignee  to  another,  and  the  pit.  ia  nol  i 
deprived  of  his  rights  by  a  wrongful  deUnc;^ 
deft.    Iseenoreason  why  the  biUof  ladlnsrii 

.  not  have  been   assignable,  and  the  ri^tt*  ti 

'         -----  v.'Alv\V 
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E  AnOLO-ArUCAM   CoMTAHT  (LIHITBD)   II,   LaMZBD   AMD   OTBBBi. 


Fndag,  Jan.  19,  1866. 

(^^•Aiiolo-Afhicam  Compaut  (Limitbd)  v. 
^^"^tr-partf     SMtdore—Dnty  ofihipoicmr  (o  had  a 
fill  cargo. 
*"  1*  aetion  m  a  duiTttr-parta  agaijul  a  lAlpeamtr /or 
■«  hadinj  a  Jail  cargo,  tht  dt/U.  I'n  ihcir  pita  set 
oil    lie   rharttr-partg,  icAich  conlaintd    ikt    clauu, 
"  Chartov't  itaiedort  to   be  emploj/ed  bif  thip,"  aiid 
arerrtd  ilial  tA«  ictre  rradi/  ami  nulling  to  tmploy  tht 
rkarttrer't  itevtdore,  bat  Iht  plli.  did  not  pracide  a«g 
•leKedorti  and  bg  realm  of  tht  dt/aull   of  the  pit., 
1^  inaattr  of  the  ihip  wnt  forrtd  to  and  did  load  the 
cargo  ipiMoBl  iht  oMiiilaTice  of  an*  iltvedore,  and  did 
loadlAe  tamt  to  tht  bat  of  hit  Mil  and  ability  .- 
BeH  on    demurrer,  that  tht  claute  in  the  duirttr-parti 


ffatre  tAe  charterer  tht  option  of  appointing  a  ttevtdore, 
and  that,  if  he  did  not  extraie  it.  the  ihi 
oon^  to  Ijad  at 


f  he  did  not  extrciK 

t  tht  ship  covid  rtoMmablg 
""^i  ttnd  thai  the  pita  vat  therefore  no  aasieer  to  the 

The  declaration  wai  on  the  charter-party  »et  out 
In  tbe  plea ;  and  after  lettiug  out  the  eSeut  of  the 
d'*''*''- port  J  it  proceeded  as  follows; 

ADd  lbs  piu.  „.  Uui  ine  uld  ihlp  1»dsd  ui  oulwud 
mm  KMMintJnc  u  Itac  uid  clioruir-pin;,  md  Iherairllli  pro- 
•»«d  jm  the  ouiwuTi  TD7>«c  ud  delivered  Uie  ums  Kcord- 

tcBd/  uiil  vl^llnir  tg  mhlp  ■  taomvmrd  urgo  (ccordiog  Ki  i)ie 
■nd  thai  befon  Ktion  brougtil  ^1  con- 

irfoimed  bythe  dBfia,  anilio  aue  ibem  for  iho 
ipud  perllK,  mnde  dflfauirm 


r«^fs 


S?^?.*''fcMon  Ouinal  A  grui  p»n 
SSiT?  *>>*P  »T  tl»  Plla.  and  •rfalcl 
^^.*<*    bars   load^  •((reeably 


Ila.  and  •rfalch  Ihc  si 
Isll  botaind :  i 


ovlded  (i 


*"*  a>A«3  bai«  iHbanrlM  bMn  put  to  Ion  aod  InniB' 
J''»'»«-lliplea: 
JS^**M  ma  cbARar-panr  waa  aod  la  or  lb*  u 
5S.'"llo'rin«.  tbu  iM  to  Hj:     "London,  ind  1 
2!riJr""~»"y-    H  l«  Uili  day  mnloallj  agreed  bel" 


<[idcju  Ducka  u 
jr   IhB    AngLu-A 


,...    ._   ..uTb"^?! 

■■  ihe  m.jr  «folj  got,  nnd 


■...„,,- 1  '-■'-'  -'■--■'  »nd  oarrr  over  aad  aboie  bar  tagkla^ 
lin  ,t  Pnirlaiona  aod  luraitn™,  and  baiag  lo  lo«dod, 
r  Drxl^T««lib  proceed   to    London.  Brlilol.  or  LIverTOol 

M  rr- *OaS'' »a'8lT  8"'.  and  deliver  Iba  taoia  oo  beiig 
,■«^^^tlIl    at   Iba  nla  or  >   lump  nim  of  MM  for  lh< 

B  Qq^*"'*  ataradora  1o  be  emplored  by  >blp  (lbs  u:l  aHloA, 


and  navlgaUone  of  wh. 


ii«tt^_.'<Mnaan  *o[fclNg  dm;!  are  lo  be  alloved  Ihe  said 
oAc^r^  (It  lb  ablp  la  noi  sooner  diapiubad  ror  loullng  In 
aB«ii^      and   twaDir   nuinlng   dmy.  ror    dli»barglug   and 
'  In  Olaiia  Laona  Bballla  anJ  ten  daje  on  damur- 
^  aoJ  aAoF*  tho  sMid  Imjlag  dan  at  4i.  par  dajr  \ 
■  *Diii  tleasMt,  .f 


iroagbt    alongalda 


d  damiuTage;  penalty  ro 


or  ladbig.  aobteol  to  InaanuKe  ob 


and  ilow  tbe  eatd  ablp,  m 
by  tbe  defta.  tor  tbu  pa 


la  lay  daya"    And  tbu  d 
4  proTtded  by  tbe  pita  fa 


1  nub  lalondUig 
ir   ttia  pita  had 


11  and  ability,  and  ibi^t  Ifae  p]I> '  lUwed  eanae  or  aciloa 
»nd  In  r»p«l  or  Iba  aaid  ahlp  not  barltig  reloaded  aa 
nenbaudlae  for  Iba  aald  homeirijil  car)p]  u  aba  migtil 

dployed  In  aDd  abont  tbe  reload^  and  (lowinc  of  lb* 


and  the  lald  jktuan.  Spyerftnd  Uey^ood 
knev  at  the  time  of  making  the  aald  cbaner 


and   UaywDod   well 

Deoiurrer  to  the  fourth  pica. 

The  ground  of  deiuurrer  stated  in  the  margin  vaa 
that  tbe  charter-partj  Bira  thu  uharteren  an  option 
of  appointing  a  atevedore,  but  imposes  ou  them  no 
obligation  to  du  so. 

Detuurrer  to  the  second  replication. 

The  ground  of  domurrer  stated  in  tbe  dmt^q 
was,  that  the  facts  stated  could  not  t»ty  the  coa- 
tract  of  the  partie*. 

Sir  Georgt  Ilaaj/num  for  the  pits. — The  question 
is,  if  there  is  anything  in  the  facta  itated  lu  relieve 
the  ship-owner  from  loading  the  cargo  seoc  along* 
aide  by  the  charterers.  The  clause  "charterers 
stevedore  to  be  employed  by  ship"  is  the  only  thing 
that  can  bo  relied  on,  but  it  is  the  duty  of  the  ship- 
owner to  load  the  ship.  In  Sack  v.  Ford,  13  C.  B., 
N.  S.  90,  the  Court  held  that  tbe  charterer  has  per- 
formed his  duty  wheo  he  has  brought  the  cargo 
alnnggide,  and  in  the  absents  of  any  express  stipu- 
lation, the  ahipuwncr  is  bound  to  load  it.  These 
words  cannot  alter  that  duty,  as  they  do  nut  impose 
any  obligation,  but  are  only  inserted  for  the  beneflC 
of  the  cliarlerer.  They  merely  amount  to  this,  that 
if  the  charterer  appoints  a  steveilure,  he  la  to  load 
the  ship.  Etch  when  a  stexedore  is  appiinled  by 
the  cliarterer,  he  is  under  the  control  of  the  master, 
and  he  is  to  load  as  well  as  hf  can,  and  the  master 
is  to  gee  tliat  it  is  done  so  as  not  to  cndauger  tba 

The  Court  called  on 

Quai'n  for  thedefts. — The  breach  is  for  not  putting 
on  board  such  a  cargo  as  might  hare  been  put  on  board 
if  a  ateTedore  liad  been  appoinled.  [\Villes,J. — The 
plea  alleges  that  it  was  loaded  in  the  best  manner 
the  caplain  could  do  it.  but  it  does  not  say  that  it 
was  done  in  a  reasonably  skilful  niaDiier.]  That  is 
rather  a  special  dsnuiTrei  Qb\i^X\Mo  -,  'A  oa^v,  \«i- 
'  hap*.  toha-YB  ■llKaed\iiaX\t.iia»*oiwtva»*  t«ir»- 
L  ably  »  dsiUainiMmia  •»  liw  <aJtf«»a  ■•»  w**"**-"* 
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do  it.  That  being  so,  the  plea  is  an  answer  to  the 
breach,  and  I  submit  that  the  master  is  not  bound 
to  appoint  a  stevedore  unless  there  is  a  stipulation 
to  that  effect  Here  the  stevedore  was  to  be 
appointed  by  the  charterer,  and  if  he  does  not  name 
one,  he  cannot  complain  that  more  cargo  might 
have  been  got  into  the  ship.  The  plea  and  the 
declaration  must  be  read  together,  and  then  the 
breach  would  be  narrowed  to  that  in  the  plea,  that 
if  a  competent  stevedore  had  been  appointed  this 
would  not  have  happened. 

Sonymcm,  in  reply,  was  not  called  upon. 

Erlb,  C.  J. — ^The  contract  of  the  deft,  is  to  load 
as  much  as  the  ship  could  reasonably  carry.  That 
is  the  ordinary  duty  of  a  shipowner  chartering  a 
ship,  and  I  take  it  that  in  this  cise  so  much  as  the 
ship  could  carry  was  not  loaded.  That  is  a  breach  of 
the  contract,  and  the  plea  is  that  the  charterer*s 
stevedore  was  to  be  employed  by  the  ship,  and  you 
did  not  appoint  a  stevedore.  It  is  clear  that  that  is 
no  defence  ;  if  it  meant  that  as  much  was  loaded  as 
the  ship  could  reasonably  Ci:rry,  it  ought  to  have 
been  a  denial  of  the  breach.  It  assumes  that  it  was 
a  condition  precedent  that  the  charterer  should 
appoint  a  stevedore,  but  the  stipulation  was  only  to 
give  the  charterer  the  option  of  appointing  a  steve- 
dore, and  if  he  had  exercised  it  the  shipowner  was 
bound  to  employ  him ;  but  if  he  did  not,  the  ship- 
owner was  bound  to  stow  as  much  as  the  ship  could 
reasonably  carry.  For  these  reasons  I  think  that 
the  plea  is  no  answer  to  the  action. 

WiLLBS,  Keating,  and  M.  SiirrH,  J  J.  concurred. 
Attorney  for  the  pit.,  J.  J.  Solomon, 

Judgment  for  the  pit. 


OOUBT    OF    EZCHEaXJEB. 

Beported  by  H.  Lxiqh  and  £.  Lcmlet,  Esqra.,  BarrUtens-at-Law. 

Jan.  31  and  Feb.  7,  18G6. 

Wilson  v  Jones 

Marine  insurance — Atlantic    Telegranh  cable — Perilg 
insured  against — Total  loss. 

The  ph.  by  a  poUcy  of  insuranccj  the  material  parts  of 
which  were  as  follows^  caused  himself  to  be  insured: 
*^Jjost  or  not  lost,  at  and  from  Ireland  to  Newfound- 
land,  the  risk  to  commence  at  and  from  and  including 
the  lading  of  the  cable  on  board  the  Great  Eastern, 
and  to  continue  until  the  said  cable  be  laid  in  one  con- 
tinuous length  between  Ireland  and  Newfoundland,  and 
until  100  words  shall  have  been  transmitted  from  Ire- 
land to  Newfoundland,  and  vice  versa,  the  risk  o.i  this 
policy  then  to  cease  and  determine,  upon  any  kind  oj 
good  and  merchandises,  and  also  upon  the  body,  ^c, 
of  the  aood  ship  or  vessel  called  the  Great  Eastern." 
.  .  .  The  policy  then  went  on :  "  The  said  ship,  ^r., 
goods  and  merchandises,  jr.,  for  so  much  as  concerned 
the  assured  by  agreement  between  the  assured  and  the 
assurers  in  this  jtolicy.  are  and  shall  be  valued  at  2001. 
on  the  Atlantic  cable  value,  say.  on  twenty  shares 
valued  at  10/.  per  share ;  and  it  is  hereby  agreed  and 
understood  that  this  policy,  in  addition  to  all  perils 
and  casualties  herein  8pec(fi*:d,  shall  cover  every  ruik 
and  contingency  attending  the  conveyance  and  successful 
hying  of  the  cable,  from  and  imiudUng  its  lading  on 
board  me  Great  Eastern,  tin^iV  100  words  be  trans- 
mitted from  Ireland  to  Newfoundland,  and  vice  versa, 
and  it  is  distinctly  declared  and  agreed  that  the  trans- 
mission of  the  said  100  words  from  Ireland  to  New- 


do  take  ufton  ourselves  in  this  oompe,  ikeg  me  §fik 
seas,  j-c.,  and  of  all  other  perils^  lassai,  and  a^ 
tunes  that  have  or  shall  come  to  the  kia%  ^y  ih 
said  goods,  j-c.,  and  ship,  f(v.,  or  any  part  tkmtofifz!' 
There  was  the  usual  manoraiuhtmjimad  u  tkspritd 
Jorms  of  marine  poHeies  ai  the  end  of  the  poSof,  as» 
ceming  aueraae  losses.  The  Qreat  Easteiii  hd 
started  with  about  2200  miles  of  eabk  m  boari  md 
hadlaidjrom  llOO  to  1200  miteM^wkm a frnkkamf 
been  discovered,  the  cable  was  hauled  in,  and  the  stnm 
being  too  great,  it  parted,  emdpart  went  to  tkt  ioOMt 
The  Great  Eastern  then  return^  to  port  wiA  fk 
remainder : 

Held,  in  an  action  on  the  policy,  that  tMe  ridt  hg  wkidi 

the  loss  occurred  was  a  risk  insured  against  2f  ik 

policy,  and  that  notwithstanding  the  preseneadm  tf 

the  remaining  part  of  the  cable,  the  pit.  might  reeactr 

for  a  total  loss. 

Paterson  v.   Harris,  I  R  j-  iSL  836;  bL.T.Bf. 
N.  S.  53,  distinguished 

Tills  was  an  action  by  a  sharehdder  in  tki 
Atlantic  Telegraph  Company  against  an  underwriter 
upon  the  policy  of  insurance,  which  appears  belo*. 

The  declaration  stated : 

That  the  pit,  by  J.  H.  Joyce,  hta  agent,  bj  *  policy  OTIS' 
•arance  bearing  date  the  2»th  day  of  July  188A,  csmsivsmM 
to  be  insared  ba  the  worda  and  flgnree  followlnf  (Aai  k  M 
Bay):— J.  H.  Joyce.  In  the  name  of  God.  Amen;  at  mDb 
his  own  name  an  for  and  in  the  name  and  namei  of  all  aal 
eyery  other  peraon  to  whom  the  same  doth,  may,  or  Ad 
apptrtaln,  in  part  or  In  all,  doth  make  aararanoe,  and  ciHi 
hlmnelf  and  them,  and  every  of  them,  to  be  inaored,  kStw 
not  loat.  at  and  from  Ireland  to  Newfoundland,  the  ittli 
commence  at  and  from  and  including  the  lading  on  board  Ai 
Great  Etutem  ateamahip,  and  to  continue  until  the  aald  ealiii  If 
laid  in  one  cx>ntlnuoua  length  between  Ireland  and  Newfoai 
land,  and  until  one  hundred  worda  ahail  have  been  tiiM> 
mitted  from  Ireland  to  Newfoundland,  and  tfiee  9er$d,  the  lUt 
on  thia  policy  then  to  ceaae  and  determine,  apon  any  kM  4 
goods  and  merchandiapR.  and  alito  upon  the  body,  tiddt 
apparel,  ordnance,  ammunition,  artillery,  boat,  and  otter  fi» 
niture  of  and  in  the  good  ahip  or  veaael  called  the  A*( 
Eastern,  whereof  ia  maater  under  (lod  for  thia  preaent  TOpft 

.   or  whoever  else  shall  go  for  maater  in  the   h 

ship,  or  by  whataoever  name  or  names  the  aame  ship,  or  ii 
master  thereof,  is  or  shall  be  named  or  called,  begtamiiif  Ai 
adventure  upon  the  said  goods  and  merchandiaea  fraa  in 
IwAing  thereof  aboard  the  said  ahip  aa  abore,  upon  the  nil 
ship,  ^..includiufr  risk  of  craft,  and  ao  shall  coattonaandtnftw 
during  her  abode  there,  upon  the  said  ahip,  ttc,  and  forAff 
until  the  said  ship,  with  all  her  ordnance,  tackle,  apparsl,  tei 
and  goods  and  merchandlsea  whatsoever  ahall  be  amved  itii 
above,  upon  the  said  ship,  ftc,  until  ahe  hath  moored  SI 
anchor  twenty-four  hours  In  good  aafety,  and  apon  Uia  geodi 
and  merchandises  until  the  same  be  there  duchaifed  til 
safely  landed,  and  it  shall  be  lawful  for  the  aald  aUpi,  te  h 
thia  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  saj 
port  or  places  whatever,  without  prejudice  to  this  insursaBL 
The  said  ship,  Ac,  goods  and  merchandiaea,  Ac.  for  to  autk 
as  concerns  the  assured,  by  agreement  between  tlie  aavti 
and  the  aasurera  in  this  policy,  are  and  shall  be  valued  at  ML 
on  the  Atlantic  cable  value,  say  twenty  sharea  rained  at  M 
per  share  (and  it  is  hereby  agreed  and  nnderalood  that  thb 
policy,  in  addition  to  all  perils  and  caanaltiea  herein  sjiitltKl 
shall'  cover  every  risk  and  contingency  attending  the  eos- 
veyance  and  successful  laying  of  the  cable  from  and  lmoiad> 
Ing  its  lading  on  board  the  Ortat  Eastern  ateamahlp  mHfl 
one  hundred  words  be  transmitted  from  Ireland  to  Ne«^ 
foundland  and   vice  vend;  and   it  ia  diatlnetly  agreed  sad 
declared   that  the  transmission   of   the   aaid   one  hnndni . 
words  from  Ireland  to  Newfoundland,  and  viet  verm,  A>0 
be   an   essential  condition   of   this   policy).     Tdaehing  iM 
adventures  and  perils  which  we  the  aaaorera  tan  wMteemi 
to  bear  and  do  take  upon  ourselves  in  this  Toyage,  they  an 
of  the  Boas,  mnn-of-war,  fire,  enemies,  {riratea.  roTera,  tttoveih 
jettisons,  letters  of  mart  and  counter^nart  aniprliialB,  takiap 
at  sea,  arrests,  restraints  and  detainm^nta  of  allkin^a,  priaoM^ 
and   people  of   what  nation,  condition,  or  qoallty  aoaver, 
barratry  of  the  master  and  mariners,  and  of  all'  other  perik, 
loRSf  8.  and  misfortunes  that  have  or  shall  come  to  (ha  iMt 
detriment,  or  damage  of  the  said  goods  and  merahandlaoe  tnd 
ship,  &*\,  or  anr  part  thereof;   and  in  case  of   any  loss  or 
misfoitune  it  s   al    be  lawful  to  the  aaaored,  dietr fadon^ 
servants,  and  a'   Igus.  to  sue,  labour,  and  travel  for  in  or  tbmX 
the  ilefcuce,  sa  sguard,  and  recovery  of  the  aaJd  goods  laA 
men;liandisc^  and  ship,  Ac.,  or  anv  part  tharaoi;  whhei* 

the  chargea  wberaof  wa,  dw 
yocordlng  to  tbn  ma  asA 


prejulioe  to  this  insurance;  to 
/bund/and,  and  vice  versa,  shall  be  an  essential  coridi-  \  ^^^^'J^^^  ^^^l^^^'^'^ilii^^, Jf^^ 
/iom  of  this  policy.      loudung  the  aduenfurea  ana  \^VQaut«T%v:i^\\\i\a^A<ecDL%dt  v^^^j  ^ 
/ftrikwfuchwtke  assurers  are  contented  to  bear,  ondV  ot  a»ina«i^loTc»ana.«a«x%a>aA 
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fore  made  in  Lombard-street,  or  in  the  Royal 
iwhere  in  London.    And  so  we  tiie  assurers 

I  do  hereby  promise  and  bind  ourHelves,  each 
Mut,  our  heirs,  executors,  and  goods,  to  the 
iditors,  administrators,  and  aanigns,  for  the 
»  of  the  premises,  confessing  ourselves  paid 
Q  doe  imto  OS  for  this  assurance  by  tiie 
after  the  rate  of  25  guineas  per  cent.  In 
f  we,  the  aasnrers,  have  subscribed  our 
ui  assured  in  Liverpool  N.E— Com,  fish, 
and  seed  are  warranted  free  from  average 
r  the  stxip  be  stranded ;  sugar,  tobacco,  hemp, 
ikins  are  warranted  free  from  average  under 

all  other  goods,  also  the  ship  and  freight  are 
rom  average  under  3/.  per  cent  unless  general, 
randed.    2U0i.  £.  S.  Jones,  J.  P.  and  Ck>.    Two 

29th  July  1865.  And  the  deft,  for  a  certain 
3  him  by  the  pit ,  subscribed  the  said  policy 
tame  an  insurer  thereof  to  the  pit  for  that 
Ud  Atlantic  cable  and  premises,  and  the  said 
ras  shipped  on  the  said  ship  to  be  carried 

be  laid  in  one  cpntinuous  length  between 
foundlaad,  and  the  pit  was  then  and  thence, 
!ie  time  of  the  loss  hereinafter  mentioned, 
said  cable  to  the  amount  of  all  ihe  pioneys  by 
'eon,  and  the  said  ship  with  the  said  cable  on 
is  proceeding  on  the  said  voyage,  and  during 
of  the  said  risk  and  before  the  said  Atlantic 

one  continuous  length  from  Ireland  to  New- 
before  one  hundred  words  had  been  trans- 
and  to  Newfoundland,  and  vice  vertd,  the  said 
as  by  perils  so  insured  against  as  aforesaid 

all  conditions  were  fulfilled  and  all  things 

II  times  elapsed  necessary  to  enti'le  the  pit  to 
2(Ktf.  by  the  deft ;  yet  the  deft  has  not  paid 
e  pit  claims  2001. 

leaded: 

.  did  not  cause  himself  to  be  insured  with  the 

.t  was  not  interested  in    the   said  cable  as 

iid  cable  was  not  lost  by  the  perils  insured 
t  them  as  alleged. 

id  alleged  loss  of  the  said  cable  was  an  average 
r  cent  within  the  meaning  of  the  said  policy, 
iueral  average  loss,  and  the  said  ship  during 
was  not  stranded. 

pleas  issue  was  joined. 

inclosed  between  brackets  in  the 
ire  written  in  the  margin  of  the  policj, 
a  fact,  an  ordinary  printed  form  of 
with  blanks  to  be  filled  up  opposite  to 
touchinj:  the  adventures  and  perils, 

IS  tried  before  Martin,  B.,  at  the  last 
inter  assizes.  It  appeared  that  the 
older  of  twenty  shares  in  the  Atlantic 
ompany,  and  had,  through  Joyce, 
)licy  of  insurance  set  out  above.  The 
sailed  from  Valentia  on  the  23rd  July 
es  of  cable  on  board.  Between  1100 
s  had  been  paid  out,  when,  on  the  2nd 
i  was  discovered  to  exist  in  the  part 
Qd  it  became  necessary  to  recover  the 

to  remedy  the  fault.  To  effect  this, 
backed  until  all  strain  on  the  cable 

hung  right  up  and  down,  and  it  was 
)  the  bows  and  slowly  hauled  in,  the 
rned  right  about,  and  gently  steaming 
3nt  any  strain.  The  sea  at  the  place 
ppened  was  about  two  miles  in  depth, 

on  the  cable  caused  by  the  suspension 
th  of  it  very  great.  The  result  was,  the 
ind  the  part  already  laid  went  to  the 
jral  attempts  were  made  to  recover  it, 
casion  it  was  lifted  a  considerable  dis- 
J  weight  broke  the  grappling  iron  by 
»eing  raised,  and  it  was  again  lost.    The 

afterwards  returned  to  England  with 

of  the  cable  on  board, 
ed  in   the  company's  prospectus  put 
e  loss  occurred,  that  the  part  of  the 
ht  be  recovered,  and  that  they  hoped 

recover  and  utilise  both  it  and  the 
ained. 

troker,  Joyce,  shortly  after  the  loss 
:  the  shares  and  offered  them  to  the 


deft.'s  brokers,  requiring  payment  for  a  total  loss ; 
they  kept  them  a  day  or  two,  and  then  returned 
them. 

A  verdict  was  directed  for  the  pit.  for  the  full 
amount  claimed,  leave  being  reserved  to  the  deft  to 
move  to  enter  the  verdict  for  himself,  on  the  ground 
that  the  loss  was  not  by  the  perils  insured  against, 
or  to  reduce  the  damages  on  the  ground  that  the 
loss  was  an  average  loss  only. 

Brett,  Q.  C.  accordingly  obtained  a  rule  nisi  upon 
the  12th  Jan.  to  set  aside  the  verdict  and  enter  it 
for  the  deft,  on  the  ground  that  the  loss  was  not  any 
loss  by  the  perils  insured  against,  or  if  any,  only 
an  average  loss,  and  there  was  no  evidence  that  it 
was  higher  than  3  per  cent ;  and  also  to  reduce  the 
damages  on  the  ground  that  the  loss,  if  any,  was 
only  an  average  loss. 

Jan.  31. — Tempkj  Q.C.  and  L,  Temple  showed 
cause  against  the  rule. — With  reference  to  the 
question  whether  this  was  a  loss  by  the  perils 
insured  against,  it  is  to  be  observed  that  the  policy 
provides  for  every  risk  and  contingency  attending 
the  conveyance  and  successful  laying  of  the  cable 
from  and  including  its  lading  on  board  the  Great 
Eastern  until  one  hundred  words  be  transmitted. 
With  respect  to  the  second  question,  namely, 
whether  there  was  a  total  loss  or  not,  the  policy  was 
upon  the  undertaking,  not  upon  the  cable.  We 
have  tendered  them  the  shares ;  we  do  not  deny,  if 
we  are  entitled  to  recover  for  a  total  loss,  that  they 
are  entitled  to  them.  [Pollock,  C.  B. — Do  you 
contend  that  nothing  is  to  be  allowed  for  the  1200 
miles  of  cable  saved  ?J  Yes ;  for  even  if  they  can 
make  use  of  it  in  laying  the  communication  on  a 
future  occasion,  it  will  be  a  new  adventure.  [Mabtin, 
B. — This  was  like  a  warranty  that  the  cable  should 
be  safely  laid  down  on  that  voyage.]  They  cited 
Paterson  v.  Harrit,  1  B.  (fc  S.  336;  5 L.  T.  Bap.N. 8. 
53. 

Brettj  Q.  C.  and  Quain  in  support  of  the  rule. — 
This  is,  no  doubt,  a  case  of  great  difficulty  from  th« 
fact  that  an  ordinary  marine  policy  has  been  adopted. 
This  document  must,  however,  be  construed  accord- 
ing to  the  plain  ordinary  meaning  of  the  words ; 
and  this  court  will  feel  itself  bound  to  follow  pre- 
vious decisions  upon  the  meaning  of  similar  words 
in  similar  documents.  The  insurance  is  on  the 
Atlantic  cable ;  what  follows  about  shares  is  only 
to  render  the  policy  a  valued  policy  instead  of  an 
open  one.  If  the  shares  were  what  was  being  in- 
sured, the  language  should  have  been,  *'  that  is  to 
say,  on  twenty  shares  therein.*'  [Pollock,  C.  B. — 
I  cannot  see  how  the  doctrine  of  abandonment 
applies  to  the  shares ;  the  shares  are  still  in  exist- 
ence, and  of  a  definite  value.  If  they  were  of  no 
value,  and  the  whole  undertaking  had  been  aban- 
doned on  the  first  failure,  it  might  be  different]  If 
you  make  it  an  insurance  on  shares,  you  make  it  an 
insurance  upon  an  uninsurable  matter.  How  can 
shares  be  insured  against  the  peril  of  the  sea? 
They  never  are  put  on  board  the  ship  or  go  on  the 
voyage.  The  words  in  the  margin  are  merely  in- 
serted to  extend  the  risk  until  the  transmission  of 
the  words.  Even  supposing  it  to  be  a  policy  on 
shares,  then  I  say  it  is  an  insurance  against  their 
destruction  by  reason  of  the  loss  of  the  cable 
through  the  perils  insured  against.  Then  what  are 
these  perils  ?  The  words  in  the  margin  are  relied 
on ;  but  they  must  be  read  as  if  in  the  body 
of  the  instrument,  and  then  they  will  be  general 
words  following  specific  words,  and,  according  to 
the  well-known  canon  of  interpretation,  must  be 
confined  to  risks  simikr  in  kind  to  thoiie  s^^lficaJliY 
enumerated.  T\iey  n?o\s\.^  xwiX.,  «X.  ^^x^"^  x"a.Mi^  <5»h«. 
an  acddeut  axiun^  Icoixi  Mm^xXim%\s^«t»»^»  >^  ^^^^ 
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thing  insured  itself,  and  happening  in  the  ordinary 
course  of  an  ordinary  voyage.  [Ciiannell,  B. — 
Here  we  have  general  worfs  besides  those  in  the 
margin;  must  we  not  give  those  in  the  margin  some 
further  meaning?]  A  marine  policy  does  not 
include  accidents  that  might  happen  in  a  perfectly 
ordinary  voyage.  This*  did  not  happen  through  any 
stress  of  weather;  it  may  be  said  to  have  been 
caused  either  by  a  defective  insulation,  or  by  want 
of  strength,  so  that  whether  you  look  to  the  causa 
causcuUy  or  causa  proxima,  it  is  the  same  thing, 
llien,  as  to  the  question  whether  the  loss  was  total 
or  partial.  If  the  policy  bo  on  the  cable  it  cannot 
be  a  total  loss.  If  the  assured  has  any  insurable 
interest  in  the  cable,  which  he  must  have  to  insure, 
then  you  have  the  subject-matter  in  part  brought 
back.  It  is  not  clear  even  that  the  part  at  the 
bottom  of  the  sea  is  absolutely  lost.  [Martin,  B. 
— ^The  cable  insured  is  a  cable  that  will  reach  fro!n 
a  certain  point  to  a  certain  other  point ;  the  insur- 
ance is  on  the  entire  thing,  not  on  each  link  of  the 
chain  as  it  were,  but  the  whole  thing  as  existing  in 
a  fit  state  to  perform  the  purpose  for  which  it  is 
made.]  It  is  not  an  insurance  that  the  cable  will 
do  a  particular  thing,  but  for  its  safe  carriage. 
When  you  insure  a  cliest  of  tea  you  do  not  insure 
each  particular  pound,  so  as  on  the  loss  of  it  to 
recover  the  whole  sum  insured.  If  this  was  as  sug- 
gested, a  warranty  upon  the  communication  being 
effected  and  maintained  a  certain  time,  why  was  the 
ordinary  form  of  policy  used  '  When  you  are  deal- 
ing with  the  case  of  an  underwriter  who  would  be 
aacustomed  to,  and  most  likely  would  contemplate, 
the  usual  marine  risks,  there  should  be  very  clear 
evidence  to  show  that  such  an  insurance  as  that  con- 
tended for  by  the  pit.  was  intended.    They  cited 

Patersfm  v.  Harris,  1  B.  <Se  S.  336 ;  6  L.  T.  Bep. 
N.  S.  63 ; 

Lucena  v.  Craufurd  2  B.  A  P.,  N.  B.,  269. 

Cur,  adv.  vulL 

Feb.  7. — Martin,  B.  now  delivered  the  judgment 
of  the  court  (Pollock,  C.  B.,  Martin,  Channell,  and 
Pigott,  BB.)  This  is  a  rule  to  enter  a  nonsuit  in  a 
case  tried  before  me  at  the  lust  Liverpool  assizes. 
The  verdict  was  entered  for  the  pit.  for  200A,  being 
a  total  loss  upon  a  policy  of  insurance.  The  facts 
are  these :  the  Atlantic  Telegraph  Company  were 
about  to  lay  down  an  electric  cable  between  Ireland 
and  Newfoundland ;  the  cable  had  been  put  on 
board  the  Great  Eastern  steamship,  and  it  was  in- 
tended that  she  should  proceed  from  Ireland  to 
Newfoundland,  and  convey  and  lay  down  the  cable 
as  she  went  along.  The  Great  Eastern  left  Valentia 
in  Ireland,  on  the  2drd  July,  with  2200  miles  in 
length  of  cable  on  board,  and  on  the  2nd  Aug.  had 
laid  down  from  1100  to  1200  miles  of  it.  Upon  that 
day,  in  consequence  of  the  electric  current  not 
acting,  some  of  the  cable  was  being  drawn  back  into 
the  ship,  and,  whilst  this  was  being  done,  a  part  of 
the  cable  which  was  on  board  broke,  and  the  broken 
end  fell  into  the  sea ;  some  fruitless  endeavour  was 
made  to  raise  it,  but  ultimately  the  Great  Eastern 
returned  to  Sheemess  with  the  remainder  of  the 
cable  on  board,  where  it  now  is,  and  it  is  hoped  by 
the  directors  that  the  part  saved  may  be  available 
for  another  attempt.  The  Atlantic  Telegraph  Com- 
pany is  a  joint-stock  company,  and  the  pit.  was  the 
owner  of  twenty  shares  of  10/.  each  in  it.  The  deft, 
underwrote  the  policy  on  the  29th  July  for  200/., 
and  the  question  is,  whether  the  pit.  is  entitled 
to  recover  as  for  a  total  loss  or  any  smaller 
sum.  The  contract  between  the  parties  is 
•  contained  in  a  paper  which  was  the  common 
prints!  form  of  a  marine  policy.  It  states 
tbdt  the  plt.'B  agent  caused  himself  to  \>e  VtvaMT^ 
"Mt  and  from  IreJand  to  Newfoundland,  the  Tiik.  to 


of  the  cable  on  board  the  Great  Easttrn,  and  t 
continue  until  the  cable  be  laid  down  in  one  en 
tinuous  length  between  Ireland  and  Newfoandliik 
and  until  100  words  shall  have  been  transmitto 
from  Ireland  to  Newfoundland,  and  vice  verm,  tb 
risk  on  the  policy  then  to  oeaae  and  detemrfna 
The  ship  was  the  Great  Eastern ;  the  goods,  Ac 
were  valued  "  at  200/1  on  the  Atlantic  cable,  vain 
say,  on  twenty  shares  valued  at  lOL  per  shire; 
and  in  the  margin  opposite  the  usual  clause  toachioj 
the  adventures  and  perils  which  the  assurers  wet 
contented  to  bear  and  take  upon  them,  Stc,  then 
was  as  follows:  **It  is  hereby  understood  ui 
agreed  that  this  policy,  in  addition  to  all  perilf  mi 
casualties  herein  specified,  shall  cover  eveiy  liik 
and  contingency  attending  the  conveyance  ni 
successful  Uying  of  the  cable  from  and  indoiBH 
its  loading  on  board  the  Great  Ecuter*  until  m 
words  be  .transmitted  from  Ireland  to  NewfouA 
land  and  vice  versa,  and  it  is  distinctly  declared  t^ 
agreed  that  the  transmission  of  the  said  100  woiA 
from  Ireland  to  Newfoundland,  and  vice  vertd,  ikm 
be  an  essential  condition  of  the  policy."  Ife 
premium  was  25  guineas  per  cent.,  and  the 
underwrote  the  policy  for  200/.  The  case  hu 
argued  before  us.  The  contract  is  partly 
and  partly  printed,  and  the  agreement  between  IB 
parties  is  to  be  ascertained  by  the  words  of  it  TB 
circumstance  that  it  is  upon  the  printed  formvlifl 
is  usually  adopted  for  a  common  marine  poli^ 
wholly  immaterial  if  the  language  used  and  idMia 
by  the  parties  shows  that  the  insurance  exteli« 
further  than  marine  policies  ordinarily  dOL  3 
the  present  policy  the  risk  of  the  InsoiaH 
is  dodared  to  commence  from  the  loading  of  M 
cable  on  board,  and  to  continue  until  it  he  !■ 
down  in  one  continuous  length  between  IrelaodM 
Newfoundland,  and  until  100  words  shall  IM 
been  transmitted  to  and  fro,  when  the  risk  U  toMB 
and  determine.  Now,  so  far  as  these  words  g^lM 
express  that  the  subject-matter  of  insurance  «■■ 
cable;  but  in  the  subsequent  part  of  the  poUcvtV 
declared  to  be  agreed  that,  in  addition  to  wit  ^M 
nary  perils  and  casualties  insured  against  in  1ft 
common  marine  policy,  the  insurance  is  to  99^ 
every  risk  and  contingency  attending  the  eoKi^ 
ance  and  successful  laying  down  of  the  esbllk 
seems  to  us  that  words  cannot  be  used  more  apUMl' 
to  express  that  the  underwriters  contracted  to  IttM 
against  the  risk  and  contingency  which  has  h> 
])eried ;  namely,  the  unsuccessful  attempt  to  ooavi 
and  lay  down  the  cable.  It  seems  to  us  that  vh 
has  occurred  is  within  the  very  words  of  the  ov 
tract ;  it  was  a  risk  and  contingency  which  attend 
the  conveyance  of  the  cable  and  the  unsucoeirf 
attempt  to  lay  it  down.  In  truth  the  policy  if  i 
merely  on  the  cable,  but  on  the  adventure,  t 
second  question  is,  whether  the  loss  be  total  or  pi 
tial.  We  think  it  total.  The  adventure  in  reepi 
of  which  the  insurance  was  effected  was  then 
cessful  laying  down  of  the  cable  which  i 
loaded  on  boarcl  the  Great  Extern,  in  one  contiaoi 
length  between  Ireland  and  Newfoundland;  t 
has  wholly  failed,  and  in  our  opinion  the  dxea 
stance  that  one-half  of  the  cable  has  been  sated 
immaterial.  The  insurance  was  upon  the  adveoti 
and  even  if  it  had  been  merely  upon  the  eahte; 
was  upon  the  entire  continuous  cable  and  not  a  p 
tion  of  it.  There  was  a  case  cited  of  AnDerMS 
llarrts,  1  B.  &  S.  336,  which  is  suppoeed  to  h 
some  bearing  upon  the  point.  It  really  has  w 
whatever.  It  was  an  action  upon  a  poIiqrlB 
common  form,  and  the  Court  held  that  what  ocraf 
there  was  not  a  loss  by  perils  of  the  sea ;  St  b 
possibly  be  that  the  loss  in  the  present  case  li  w 
\o%«  \>^'  XW  ^t\Va  of  the  sea,  but  upon  tUe  ll 


commence  at  and  from   and  indudhig,  the  \aAmi(\TD!kilotV\]C[i«^E:DAX\iaaQ^^ 


_5o 

*|tli^  tho  wotda  of  the  policy,  Mid  a  ruk  and  con- 
ygmcy  tgaiiut  vhlch  the  doft.  contracted  to 
■*«.    The  rnle  will  tberefore  be  iliactMrged. 

Jiuh  £MchaTgtd, 
AttOfneyi!  ABaui  MartkaB  md  Boberlt,  tai  Laa 
*d  Cn^  LiTeipool 


JoL  19  ottf  30,  nwf  Ftb.  9,  1866. 
Wiuoa  r,  Tas  Hiwport  Dock  ConPiBr. 


E"»  iobrraioii  «(aUif  (Aot  A^.  iwre  pnprirltrt  of  a 

r     cs-taiit  dxk  Jbr  iMe  ncrptiim  wtd  docking  of  mum 

'wen  _/br   rttcarj^  and  that  pit.    wag   owno"  of  a 

^^9i  iJw  vol  duirotu  of  having  tho  tamt  received 

■M  docktd  bg  defU.  in  tht  laid  dock/or  mnard  lo 

*/^  in  tAal  behalf,  whereof  de/tt.  had  tmiict,  and 

^i^^V*!    <'i    connJeration    that   ph.    would    bring 

'"^  taifi  ahip  at  a  certain  time  towanit  ttnd  to  the 

Jwiiet,  aefls.  promited  there  to  receive  and  dock 

«■  ifcfiei'ji ;  and  that  pit.  relging,  fX:,  brought  her  at 

'*'  'one  aforaaid  towardt  and  to  the  taid  dbct,  vel 

^f*^  t^jom  and  whilMt  the  taid  ehip  vxu  then  »  being 

'nV^I  loicardi  and  to  the  taid  dock  for  theparpo$e 

'fi'i'aid,  refuted  to  and  did  not  nor  leovld  then  receive 

^^docJt  her  in  the  taid  dodc,  Ay  reatan  whereof  at 

'*' <^A«i^  of  the  tide  the  grounded  in  the  river  there, 

*f*  "pQ*  iherelni  grtatlf  daaaged.    It  apptiOTtd  in 

^*»oeat  lAf  irto?rta<(AtiMiu«eo/tfaifcctga(«Tio( 

'^^^peieJ  wat  the  aeddeHtal  breiddtu  af  a  chain, 

Wf***^  the  pit.  wot  inforaud  direclbi  at  the  thip 

.mitxrt     ofmotile    the   dock    gatet.     iTie   pilot    mat 

ff 'J/^**"  '"''""^  of  taking  the  Aip  (ichtch  mu  in 

■j*  ^^***rge    and  in    tow    of    a    etea.-K-tug')  further 

*^  ^Ac  n'lW  to  a  part  tohere  it  wot  ailofed,  on  the 

CP^  'i^  dejit^  ahe  coutd  have  grounded  in  tafetu  on 

rnt  matti;    or  lo   have  taken  her  ililt  further  down 

2~  '■"ujJ  water,  lehere  tht  could  have  anchored,  but 

2'59*'oi'i  declined  to  dceede  to  either  courte,  ttatii 

'*  ' '      'n  the  Mhip  to  let  it  ta' 

~    ■Jilb/  batif. 
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^<A«u  ^watnot. 


rmirM,  ttaling 
e  the  ground. 


^1 


1  the  ,. 


a  thai 


K^  and  which  thorllg  qfteriearfii  arote.     The 

fjud/e  atkeil  the  jury,  first,   wat  there  a  place 

^^/ely  to  which  the  ihip  could  have  been  taken  f 

~R^,  dAdw  fault  una  it  that  the  veael  wat  not 


I^V  waoMi  to  agree  ;  aiid  to  the  tecmd  then  '"''^  '^ 
*™  ■*«  ooplain  and  the  pilot  did  the  bat  the)  could, 
■■<"  ^dther  of  then  wat  guilty  of  atgUgence. 
■^  fr|r  Martin,  B.,  thai  the  damaget  vaulting  from 

~*  y°''»rfi«q  of  the  Aip  vndtr  (Aeoiooe  dreamt 

'"''  "_  '*^  too  remote  to  be  recovered  bg  the  pit. 


'L  SL''^'**'-*'  ^-  ^■'  CK™'^  o**  P'3°tt,  BB.,  that 
"V "^J&uti^  of  the  Jury,  the  court  could  not  come  to 
SL^^''=J"*'''"  reni&ring  Aflt.  rapontible  far  the 
^^Xf^"*  done  to  the  vatel,  within  the  principle  of 
^^,  ^y  D.  Baxendale,  and  that  unlila  verdict  had 
_^  S^i^'"  on  a  larger  itiue  than  whether  the  captain 
ft<  £^  lio^  ^^  («<'-  bett,  the  eate  vat  not  ripe  for 


^'**taomateA  on. 
1^  ^•Claration  lUted : 


mlQ  ddi]  rliir,  to  wi^  tlw  tirsr  Oik. 
liX^ra.  for  Ibe  mwpdon  uid  dosk- 
'  '■   •*■ — 'n  for  nward  to  tha 


delti.  In  tlul  balwir.  •, 


therenpon.  Ld  ooiuidfinl 


Bward  to  dufu.  In 


ironKld.  Hid  pit  un  ilut  ha,  nlTtn; 
inln.  did  omm  tha  uid  ah)p  to  bs  brauiilil, 
— .  tha  darifonaatd,  tovHili  ud '  '*" 


e  dafti.  iHiK&ed 
taaaal  ibanln  aa 


D  (jid  ibODi  tWTlag  Bub 


traat  axpeiuH  k 
npalr^ 

Plea,  pajment  iaco  conrt  of   I6JL,  and  ■ 
that  the  uidb  u  enough  to  Mtiify  plt.'s  claim. 

ReplicatioD,  that  the   laid  mm  of  IS',  ii  not 
enough  to  latiafy  the  claim  of  pit,    lune  thereon. 

At  the  trial  before  Byle*  J.  and  a  ipecial  inry  at 
the  laat  summer  aMuea  at  Worceiter,  the  folloirins 
appeared  to  be  the  facts  of  the  caae :— The  pLL,  a 
shipownar  reiidins  at  Lireniool,  wai  the  owner  of 
the  vesMi  in  queiiioii,  the  t/jrd  Elgin,  of  S50  torn 
regialer,  which  had  been  lying  for  some  time  in  the 
grariog  or  dry  dock  at  Newport,  for  the  purpote  of 
undergoing  repatra.  The  repain  being  completed, 
it  waa  desired  that  the  Tewel  should  leare  the  dry 
dock  and  be  taken  into  the  wet  dock  belonpng  to 
the  defu.  Consequently  an  application  for  that 
piiipose  was  made  to  the  defta'.  dock-maater  on  the 
16th  Nov.,  and  an  answer  was  teat  back  hy  him  to 
the  captain  of  the  veaael  that  on  the  next  morning 
(the  17th),  on  the  turn  of  the  tide,  the  retBel  might 
come  down  from  the  dry  dock  to  the  wet  dock,  and 
be  there  recnred.  Accordingly  at  about  ei^t 
o'clock  the  neit  morning  (the  ITlh  Nov.),  being  in 
balhut  at  the  time,  she  left  the  dry  dock  in  tov  of 
a  iteam-tug,  and  in  charge  of  a  pilot  {both  engaged 
for  the  occasion),  and  proceeded  down  the  river  to 
(he  wet  dock,  a  distance  which  It  took  about  half 
an  hour  to  accompliah.  Upon  arriving  oppoaita 
the  dock  gate  about  high  water,  the  captun  Ol  the 
veaael  was  informed  by  a  person  at  the  dock  in  the 
employ  of  the  dock  company,  that,  in  coaaet^nence 
of  an  accident  having  occurred  by  the  breaking  of 
the  chains  of  the  gates,  or  somethintc  of  that  sort, 
the  gatea  could  not  be  opened,  and  the  veaael  could 
not  be  taken  in.  Thereupon  the  pilot  asked  the 
captain  what  bo  was  to  do,  to  which  the  captain, 
who  was  unacquainted  with  the  navigation  (rf  tlia 
river,  aaid  he  did  not  know,  but  he  told  the 
pilot  that  if  the  ship  took  the  ground  she  would 
be  injured;  and  that  if  she  were  towed  out 
to  sea  he  was  afraid  she  would  capsize,  having 
regard  to  the  quantity  of  ballast  (some  eight/  ton* 
only),  and  the  atate  of  the  weather,  the  barometer 
low  and  falling,  which  iudicaled  an  ajiproachlng 
atorm ;  and  according  to  the  evidence,  it  was  then 
blowing  a  stiff  breeze,  and  within  a  few  hours  after 
a  perfect  hurricane.  Thereupon  the  pilot  gave 
orders  to  caat  the  steam-tug  off.  to  let  go  the  anchor 
where  the  vessel  then  was,  both  which  orders  were 
ob^ed,  and  in  about  two  and  a  half  or  three  hour* 
after,  on  the  ebbing  of  the  tide,  the  ship  grounded 
in  the  rivei  and  was  what  is  technically  called 
"  hinged  n[^"  and  auatained  injuries  in  consequence 
which  cost  the  [dt.  some  2000iL  to  repair,  and  to 
recover  which  the  present  action  was  brought.  The 
pilot  stated  in  his  evidence  that,  on  the  captain's 
saying  the  ship  would  be  in^uTCdil  ih«VKA.^<A'a.'a&. 
he  aaked  to  be  ■UoNted  Xo  Xakn  'Wt  ^v^  \a''4t«w. 
Point,  a  ul«  p\a«a  tboM^  1q>k  luAaa  4n«&  "iia  *«« 
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Ex.] 


WiLsfis  r.  The  Ne* 


r  Ihica.  CoMPASiT. 


it^ 


wheru  Ihcru  ii  siift  muil.  biuI  wlii-n-.  in  bin,  tlit>  jiiiot'it, 
opiuion,  thi'  ihrp  ciiuki  liiivi'  Kniiiiiil«l  safi'ly.  or 
cl»e  to  be  allowiil  ti>  tow  Iht  into  di-cp  wftU-r  nonie 
two  milei  bolnw  Wvti  I'oitit.  biith  which  propi»l- 
tloni  tbe  ckpluiii  iIuuliniNl  tu  airciilu  tu.  It  liad  been 
■npiteated  hy  iinc  iit  tliv  witii('iw.-s  that  Ihu  veitet 
might  have  hraa  taken  bnek,  up  the  river,  tn  a 
plMe  called  "  W'ilniot'«  Sta|tc,"  near  the  dry  dock, 
from  which  «he  canie  in  the  miirnint;,  but  the  pilot 
laid  that  it  was  inipcwBiblu  to  have  lakeD  her  back 
there  (roTn  the  nuinlier  of  small  veuets  which  then 
obitructed  the  river;  and  in  that  he  wai  conflminl 
bj  the  moatcr  iif  tho  tU);.  The  pilot  iCnted  that 
the  captain,  knowing  his  vcuel,  wai  belter  able  to 
judge  than  he  (the  pilot)  waa,  us  to  the  lafety  of 
taking  her  down  the  river  to  ileep  water.  No  nppli- 
cation  was  made  to  the  learcinl  judjre  at  the  i'n<l  of 
the  plt.'scaaeto  nonnuit  the  pit.  or  tu  enter  a  venlict 
for  the  dGlti.  on  the  gniund  of  want  of  evidence, 
and  witneaien  were  oalleii  for  the  defence.  It  waa 
contended  that  the  evidence  showed  that  the  captain 
had  acted  improperly  and  ought  not  In  have 
anchored  where  he  did.  but  to  have  gone  back  to 
Wilmot'i  Stage,  near  tii  the  dry  dock  or  down 
the  river  to  West  Point,  when?  il  was  allegi'd  the 
ihip  could  have  grounded  in  safety  in  the  niu<l  there, 
or  hare  gone  further  on  into  deep  wattr  and  have 
anchored. 

Reasons  were  stated  by  the  captain  why  neither 
of  thesecDuraea  could  be  iirodenilj  adopted  with 
regard  to  the  lafety  of  the  ship,  and  it  appeared 
alto  that  she  was  not.  in  the  captain's  judg- 
ment, sufflciently  ballasted  to  ride  safely  at  anchor 
In  deep  water.  The  defts,  contended  that  the 
damage  was  too  remote  and  unoonnectcil  with  the 
cauae  of  action,  on  which  point  leave  to  move  was 
reserved.  His  Lordship  then  proposed  two  ques- 
tions for  the  jury  :  First,  was  there  a  place  of  safety 
to  which  the  vessel  mi|;ht  have  been  taken? 
Secondly,  whose  fault  was  it  that  the  vessel  was  not 
taken  to  that  place  of  snfety.  the  captuin's  or  the 
pilot's,  and  did  both  uf  them  d<>  the  best  they  could 
under  the  circumstances,  and  wan  either  of  them 
guilty  of  negligence?  To  the  first  question  the 
jury  not  being  able  to  agree,  gave  no  on  .wcr,  and  to 
the  second  question  they  said,  "We  consider  that 
both  the  captoin  and  the  pilot  ilid  the  best  they 
could,  and  that  neither  of  them  was  guilty  of 
negligence."  Upon  that  finding  a  verdict 
directed  for  pit.,  and  the  damages  were  agreed  I 
referred.  I.eavc  was  given  to  defts.  to  move, 
the  court  was  to  draw  inferences  from  the  facti 
Inconsistent  with  the  above  finding  of  the  jury,  which 
the  learned  judge  reported  that  he  did  not  disapprovi 
A  rule  niii  was  accordingly  obtained  in  Michaelms 
Term  last  to  enter  the  verdict  for  {lefts^  on  th 
ground  that  the  money  paid  into  court  was  sufflcicnl 
to  cover  the  damage  legally  recoverable  ir 
action,  the  amount  claimed  (or  the  injury  by  the 
hogging  of  the  ship  being  loo  remote ;  the  court 
to  draw  inferences  of  fact  not  inconsistent 
the  flndinjc  of  thc'jury  ;  or  fur  a  new  trial  oi 
grounds  <^  misdirection  in  the  learned  judge's  e 
ing  the  verdict  for  pit.  on  the  finding  of  the  jury, 
and  of  miscarriage  on  the  finding  of  the  jury,  and 
of  the  verdict's  being  against  the  weight  of  evidence : 
and  against  this  rule. 


nut  opening  tlic  dock  gate*  was  lit  i^ 
raatoHt,  the  direct,  imniudiatp,  inevitably  and  ■■ 
separable  cause  of  the  accident.  It  was  theetjd 
if  the  defts.'  trade  of  dockuwnen  to  nrt  rmk 
'€•••»  these  very  accidents  and  iujuriet;  and  ddi 
iiiviug.  as  was  clearly  admitted,  oontneled  il» 
utcly  to  receive  the  pit. 'a  ship  at  the  tliaeH. 
liuned,  were  liaidc  fur  all  couaequeDccf  ariilafiB 
:l!C  breach,  from  whatever  cause,  of  their  eoau  , 
rhc  datiuges  iu  CoUtar.  WrigAi,  S  K  A  B.  K;! 
L.J.  :ilo,  tl.B.,wece  far  more  lenMle;  aadaiif 

r;;U>v.  Tk-  TnuUn  of  tin  Livtrjiael DadilH 

N.  1C4,  27  L.  J.  821,  Ei. ; 
KHiulall  V. /biprr.  I  E.  a  A  E.  81,  >7  L.  J.i^ati 
J>4i>-it  V.  ilarrttl.  B  liiag.  617. 
The  finding  uf  the  jury  that  mother  the  ctptaaH 
lie  pilot  was  to  blame  supported  the  plL'imH 
.nd  showed  that  the  accident  was  the  natod^ 
probable  result  of  the  def  u.'  conduct,    n^  M 


here  came  within  the  rule  In  HatStg  v.  BuM* 
too  remote.    The  general  i«liu^ple  there  Ud  tm 
u'as,  that  they  must  be  such  a*  in  the  oonltqMB 
of  the  parties  would  naturally  flow  fromibM* 
ihc  contract.     [Ciia!I!(bi.l,  B.   refers  toflld't 
TayhHT.  17C.B.  aii2iL.  J.  63,0.  P,ail«iP*l 
tliat  principle.]    The  parties  could  not  *•*• 
templated  OS  a  natural  result  o(  tbegateaolM 
upened  that  the  vessel  would  be  "hon*''^* 
hard  bank,  any  more  thao,  II  a  lodger  be  loM^ 
that  he  should  lie  down  in  the  gutter  udj** 
'jver  by  a  cab.    Conld  it  for  ■  moment  be  w** 
tliat  defts.  would  have  been  liable  if  the  isjiij* 
arisen  from  collisioo  with  another  vessel  «1^ 
anchor  near  the  dock  gate,  or  (rum  being  i*^ 
tlwre  by   n  gde  uf   wind?    Hie  clear  imniM 
ciiuse  of  the  accident  was  the  hurricane  thesHv 
ing,  and  the  insuSlcient  ballasting.    The  pmM 
cause  was  her  not  being  removed  further  dowifc 
river,  and  that  was  the  captain's  doing,  and  Iw^ 
he  had  nut  ballast  enough.    It  may  be  it  s^ 
have  been  mure  prudent  not  to  have  left  <1*^ 
dock.    If  it  was  to  be  said  the  dock  manager  iolk 
have  contemplated   the  accident,  then   suidf  <)■ 
captain  should  have  done  so,  and  so  have  pOtnin 
ballast  in  his  vessel.     It  was  a  contingeoer  to  W 
contemplated,  if  by  one.  then  by  both  pomes,  sri 
then  tlie  fault  was  the  non-hallaating.     Thou^  dc 
vessel   could   not   get  in,   it  did   not    follow  tF"* 
Jimages  ensued  ;  that  was  the  difference  bctwe 
natta  caaMirm   and  a  niiaa  lint  qua  dim.     Then  wm 
three    causes    here — flrst,    the    want    of    )<alUsii 
secondly,  the  not  going  further  down   the  li 
thirdly,   and   which  was  the  lint  qua  lua,  the  aoi 
being  taken  into  dock.    The  breach  uf  cuntiaa  la 
not  having  the  gates  open  w 
In  every  case  it  could  bo  said.  "  If  yun  had  not  duM 
this,  that  would  not  have  happened  ;**  bat  thai  wM 
not  enough  to  entitle  a  pit.  to  special  damage.    The 
4uestioii  was  fully  discussed  in  Sedgwick  MiDamacei. 
c.  3,  and  by  Lunl  Campbell,  C.  J.  In  Sms^v.  fartl 
(»fti  lap,).    They    referred    to    anil    distinguished 
(Jibh,  V.  Tht  TrH>tff»  »f  The  Linrpool  Datkt,  Cito 
V.  Wriykl,  and  BiuMiill  V.  Rmtr,  cited  contra.    [Foi- 
C.  B.  I   '        -      '■      -    '"      ■  ■       -• 


MtBi»h,q,.C..  If. H.  Cookt,  Q.Ct and  IJoadrairtlllm 

Sit.,  now  showed  cause. — Xo  doubt,  by  the  rule  laid 
own  in  Hadlfg  V.  Baztmiah,  9  Ex.  »41.  23  L.  J. 
I7B,  Ex.,  damages  recoverable  for  breach  of  contract 
must  be  more  than  merely  consequential ;  and  it 
waa  contended  that,  in  the  present  case,  tJiey  were 
direct.  rPoLLOCK,  C.  B.— Was  the  alleged  iniscon- 
ducl  of  the  defts.  a  rausn  cauaaiu  or  a  ciuiu  liiit  qui 

nMf    If  the  latter  on\y,  then  the  damage  wouVd  bv\  ovdimftrt  ttw\»«imiA  yiA^to,  dielr  _ 
emueqiteatial  oalj,  a  case  of  damage  upon  damage-l\^^i«"^'^^'^  *^V*z^«\^ViW*«a' 


n*  Lammltat  mA 
Yorlaihin  tiailmiv  Coiupaag,  3  L.  T.  Ben.  N.  &  Stti 
UII.  &  N.  L>11;  UtI  L.  J.  Ex.  11.] 

CW-.arfp.niA. 

—There    being    a    dilTcreoce   of    i 
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WiLsov  V.  Thb  Newport  Dock  Compaxt. 


[Ex. 


K4snir,  B.— This  is  a  rule  calling  on  the  pit. 
Am>w  cause  why  a  nonsuit  should  not  be  eotmd 
parsuance  of  leave  reserved,  or  whj  there 
laid  not  be  a  new  trial.  The  declaration  stated 
i  the  defts.  were  the  proprietors  of  a  dock  for 
I  reception  of  ships  on  and  communicating  with 
I  river  Usk;  that  the  pit.  was  the  owner  of  a 
p^  and  in  consideration  that   the  pit.  required 

•kip  to  be  brought  at  a  certain  time  and  on  a 
tadn  day  towards  and  to  the  said  dock  for  the 
pose  of  being  docked  for  reward  to  the  defts., 
f  promised  to  receive  and  dock  the  said  shipi 
9  dscUmUion  then  averred  that  tlie  pit.  caused 

ahip  to  be  brought  at  the  time  and  on  the  day 
Bed  on  towards  and  to  the  said  dock,  that  he  was 
Itled  to  have  the  ship  docked  in  accordance  with 

defts.'  promise ;  but  that  the  defts.  did  not 
■Ive  tnd  dock  the  said  ship,  and  by  reason  there- 
tbe  ship  was  left  in  the  said  river,  and  at  the 
iBf  of  the  tide  grounded  and  sustained  damage. 
ftt.  pleaded  payment  of  \&L  into  court,  and 
ft  it  nas  enough  now  to  satisfy  the  piVu  claim, 
i  ph.  leplied  that  it  was  not,  and  thereupon 
M  was  joined.  The  case  came  on  to  be  tried 
Die  my  brother  Byles  at  the  last  Monmouth 
ilea,  and  the  facts  proved  are  very  simple  and 
f.  On  the  17th  Nov.  1868,  the  ship  Lord 
M  was  in  dry  dock  at  Newport,  and  upon  the 
tting  of  that  day,  by  the  direction  of  tl^  dock 
tftr  of  tbe  defts.'  dock,  proceeded  towards  it  for 
purpose  of  entering  it  She  was  in  ballast.  It 
I  a  very  short  distance  from  the  dry  dodt  to 
ft-*  dock,  and  she  was  towed  by  a  8team«tug  stem 
ftftoat,  and  arrived  at  defts.'  dock  gate  about 
^  water,  when,  in  consequence  of  the  chain  of 

dock  gate  being  broken,  or  out  of  order,  she 
U  not  be  admitted.  The  captain  of  the  Lord 
tft  was  unacquainted  with  the  river  and  its 
'tgition,  and  he  directed  the  ship  to  be  anchored 
in  she  was.  In  about  three  hours  afterwards, 
(ft  the  ebb,  she  took  the  ground  and  sus- 
ftad  damage,  and  the  present  question  is  in 
peot  of  this  damage.  The  \5L  was  paid  into 
Ml  to  cover  the  expense  of  bringing  the  ship 
n  to  the  dock.    There  does  not  seem  to  have 

0  any  application  made  to  the  learned  judge  at 
oonclusion    of   the  pit's  case   to   nonsuit   or 

ct  a  verdict  for  the  defts.  upon  the  ground  that 
19  was  no  evidence  to  go  to  the  jury,  and 
leases  were  called  for  the  defts.  On  the  argu- 
ita  before  us,  it  was  contended  that  upon  the 
lenoe  the  captain  of  the  Lord  Elgin  acted  im- 
leriy,  that  he  ought  not  to  have  anchored  where 
lid,  that  he  ought  to  have  done  one  of  several 
ga ;  that  he  ought  to  have  gone  back  towards 
chry  dock,  or  have  gone  down  to  a  place  called 
eat  Point,"  where  it  was  said  the  ship  could 
»  aafely  grounded,  or  gone  into  deep  water  and 
9  anchored.  The  master  stated  reasons  why  in 
qpinioo  none  of  these  ought  to  have  been  done, 
•a  also  alleged  that  the  ship  was  not  sufllciently 
latcd.  According  to  the  judge's  notes,  it  was 
mded  on  behalf  of  the  defts.  that  the  damage 
too  remote  and  was  unconnected  with  the 
e  of  action,  and  upon  this  point  he  gave  leave 
■ove.  He  then  proposed  two  questions  to  the 
:  first,  whether  there  was,  in  fact,  any  place  uf 
ty  to  which  the  vessel  might  have  been  taken ; 

1  this  question  the  jury  could  not  agree.  Secondly, 
Ikar  both  the  captain  and  the  pilot  did  the  best 
'  oonld  under  the  circumstances,  and  was  either 
liaas  guilty  of  any  negligence ;  to  this  the  jury 
vend  that  they  both  did  the  best  they  could,  and 

naither  of  them  was  guilty  of  negligence. 
■  Uds  finding  the  learned  judge  direct^  the 
let  to  be  entered  for  the  pit,  the  amount  of 


court  to  draw  any  inferences  upon  the  facts  con- 
sistent with  the  finding  of  the  jury.  The  learned 
judge  adds  that  the  facts  were  entirely  for  the  jury, 
and  that  he  does  not  disapprove  of  their  finding.  I 
C'incuF  with  him,  and  I  think  that  his  direction  that 
the  verdict  should  be  entered  for  the  pit.  was  right 
in  point  of  law.  The  question  of  damages  is  of  con- 
atant  occurrence.  It  occurs  in  almost  every  action 
of  contract,  except  contracts  for  the  payment  of  a 
certain  fixed  sum  of  money,  and  necessarily  in 
every  action  for  a  wrong.  The  ordinary  cases  on 
contracts  are  actions  for  the  non-delivery  or  non- 
acceptance  of  goods  agreed  to  be  sold,  on  agree- 
ments for  the  sale  of  land,  for  breaches  of  promise 
to  marry,  for  non-acceptance  or  non-delivery  of  stock 
or  shares ;  and  an  infinite  variety  of  othen  ndght 
be  named.  So  also,  in  actions  for  wrongs,  it  occurs 
every  day ;  for  instance,  in  actions  for  injuries  sus- 
tained by  accidents  on  railways,  and  by  collision, 
which  now  constitute  a  very  considerable  number 
of  the  causes  tried  at  Nisi  Prius;  in  actions  for 
Hbel  and  slander,  for  assault  and  false  imprisonment, 
and  in  numberless  other  cases.  In  some  inatancea 
the  meaaure  of  damagea  is  fixed  and  ascertained  by 
long  established  usage;  for  instance,  for  Uie  non- 
delivery of  goods  whidi  are  the  subject  of  oonunon 
sale  in  the  market,  I  apprehend  that  the  judge  la 
IxMind  to  tell  the  jury  that  the  measure  of  damage  la 
the  diflfeience  between  the  contract  price  and  the 
market  price;  and  that,  if  he  doea  not,  hia  aum- 
ming  up  would  be  liable  to  objection.  And  there  are 
other  cases  in  which  the  like  long  usage  has  fixed 
the  measure  of  damages.  So  also,  in  some  caaea, 
the  matter  of  damages  has  been  the  subject  of  deci- 
sion in  the  Superior  Courts,  and  I  apprehend  that 
when  this  has  been  so,  the  decision  is  a  binding 
authority  upon  the  same  and  other  courts,  in  lilte 
manner  and  to  the  same  extent  as  other  dedslona. 
For  instance,  the  case  of  Hadky  v.  BaxendaU,  9  Bx. 
341  ;  28  L.  J.  179,  Ex.,  which  was  so  frequentlr 
referred  to  in  the  argument,  is  a  decision  of  this 
kind.  The  pits.,  irho  were  millers,  had  delivered  to 
the  defts.,  common  carriers  of  goods  for  hire  at 
Gloucester,  a  broken  iron  s'haft  to  be  carried  by 
them  to  Greenwich,  and  delivered  to  an  engineer 
there,  m  order  to  enable  him  to  use  it  as  a  model 
for  making  a  new  shaft.  The  defts.  were  told  that 
the  mill  was  stopped  in  consequence  of  the  shaft 
being  broken,  and  they  promised  that,  if  the  shaft 
was  sent  before  a  certain  hour,  it  would  be  delivered 
at  Greenwich  on  the  following  morning.  The 
delivery  of  the  shaft  was  delayed  by  some  neglect, 
and  the  jdts.  did  not  receive  the  new  shaft  till  some 
days  after  the  time  they  otherwise  would  have  done, 
and  they  claimed  damages  for  the  loss  of  profit 
which  they  would  have  made  had  the  new  shaft 
been  delivered  earlier.  Crompton  J.  left  the  case 
generally  to  the  jury,  who  found  a  verdict  for  the 
pits.  A  rule  was  granted  by  the  Court  of  Ex. 
for  a  new  trial  for  misdirection,  because  they  were 
of  opinion  that  the  learned  judge  ought  to  have  told 
the  jury  to  exclude  the  loss  of  profit  fh>m  their  ftsfl* 
mate  of  the  damagea.  This  case  is,  therefore,  aa 
authority  that,  in  a  similar  case,  such  loss  of  profit 
cannot  be  made  an  element  of  damagee,  ftnd  moat 
be  excluded ;  but  it  is  an  authority  no  further, 
apd  anything  said  by  the  court  in  ddivering  judg- 
ment is  to  be  judged  by  its  being  consonant 
to  law  and  reason.  The  decisicn  in  Hctdtey  v.  Bax» 
et^dak  is,  therefore,  no  authority  whatever  in  the 
present  case,  for  no  loss  of  profits  is  claimed ;  nor  is 
it  an  authority  that  loss  of  profits  is  not  a  legitimate 
element  of  damages  in  many  other  cases — ^for  in- 
stance, in  a  railway  accident,  whereby  a  tradesman 
workman  is  prevented  from  attending  to  hia 


or 

business  by  the  injuries  which,  hft  \\aa  v^\:^^^>\>fe 
having  been  ugremi  to  he  referred,  and  he  I  loss  of  prtifils  in  %uc\i  Qai«s%  \&  «l  «2»v\i\m\\*  ^^scqkoX  ^V 
daAA  Imre  to  mow^,  with  power  to  the !  damagea ;  ax^  Vn  n  cuift  \n»\  ^dctf^  ^s^QctKc  ^  ^ 
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Liverpool,  where  so  large  a  sum  as  7000/1  was  given, 
in  a  case  under  Lord  Campbeirs  Act,  the  sole  element 
of  damage  was  the  loss  of  profits  of  the  deceased  in 
his  profession  of  a  surgeon,  and  no  objection  was 
made  on  this  ground ;  and  I  have  no  doubt  what- 
ever that,  if  the  judge  had  told  the  jury  to  exclude 
it,  there  would  have  been  misdirection.  In  regard 
to  ike  present  case,  there  is  no  established  rule,  and 
no  decision,  and  the  general  rule  is  to  be  applied. 
This  rule  is,  that  the  damage  to  be  compensated  for 
ought  to  be  proximate  to,  and  not  remote  from,  the 
br^u^  of  contract  or  the  wrong,  and  ought  fairly 
and  reasonably  and  naturally  to  arise  from  them. 
I  do  not  adopt  the  qualifications  mentioned  by 
Alderson,  B»  in  the  judgment  in  Hadley  v.  Baxendak 
as  applicable  to  every  case.  They  may  have 
been  perfectly  right  there,  but  they  are  not  of 
universal  application.  ''Naturally,"  he  says,  *'  means 
according  to  the  usual  course  of  things."  But  con- 
tracts are  infinite  in  variety ;  and  suppose,  as  in 
this  case,  no  such  claim  for  damages  had  ever  been 
known  to  have  been  made,  then  no  '*  usual  course 
of  things  "  exists ;  but  the  damages  to  be  recovered 
by  the  pit  would  not,  in  my  opinion,  therefore  be 
nominaL  The  learned  Baron  then  proceeds  to  say, 
'*  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the 
time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it."  Now,  this  may  properly 
enough  be  taken  into  consideration  in  the  case  of 
carriers  and  their  customers;  but  in  the  bulk  of 
broken  contracts  it  has  no  application  whatever. 
Parties  entering  into  contracts  contemplate  that 
they  will  be  performed,  and  not  broken ;  and  in  the 
infinite  majority  of  instances  the  damages  to  arise 
from  the  breach  never  enter  into  their  contempla- 
tion at  all.  As  to  Hadley  v.  Baxendak,  I  was  a  party 
to  it,  and  have  no  desire  to  deprecate  it ;  but  in  Boyd 
and  others  v.  Fitt,  14  Ir.  Com.  Law  Bep.  43,  the  Court  of 
Ex.  in  Ireland  dissented  from  it,  and  approved  of  the 
views  of  Crompton,  J.  in  Smeed  v.  Ford,  1  £1.  &  £1. 
602:  28  L.  J.  178,  Q.  B.;  and  of  Wilde,  B.  in  Gee 
T.  The  Lancashire  cmd  Yorkshire  Railway,  3  L.  T.  Rep. 
N.  S.  328  ;  6  H.  &  N.  21 1 ;  30  L.  J.  11,  Ex.,  as  being 
sounder  expositions  of  the  law  as  to  remoteness  of 
damages.  The  general  rule  is,  therefore,  to  be  ap- 
plied to  the  resent  case  and  ought,  as  all  other 
general  rules,  to  be  fairly,  candidly,  and  impartially 
applied.  It  has  been  said  that  the  damage  sus- 
tained here  has  been  very  great.  Now,  I  am  clearly 
of  opinion  that  this  ought  to  be  no  element  what- 
ever in  the  application  of  the  rule,  and  whether  the 
damages  be  lOL  or  10,000/1  is  immaterial.  The 
circumstances  are  these.  In  pursuance  of  the  def  ts.* 
contract  to  admit  the  ship  into  the  dock  at  a  certain 
time  upon  a  certain  day,  the  ship  was  brought  to  the 
entrance  of  the  dock ;  the  def  ts.  could  not  admit  her 
in  consequence  of  a  defect  in  a  chain  of  the  dock 
gate,  and  their  contract  is  admitted  to  have  been 
broken.  No  blame  attaches  to  them ;  it  was  their 
misfortune  that  the  chain  had  been  broken.  The 
ship  was  then  left  in  the  river,  which  is  one  empty- 
ing itself  into  the  Bristol  Cluumel,  where  the  tide 
ebbs  and  flows  to  a  very  great  height.  The  captain 
had  to  decide  what  was  to  be  done  under  the 
circumstances  in  which  he  was  placed.  Four  courses 
have  been  suggested  as  open  to  him :  one,  that  he 
should  have  remained  and  anchored  where  he  was ; 
secondly,  that  he  should  have  gone  up  the  river  to 
the  place  from  whence  he  came;  thirdly,  that  he 
should  have  gone  down  the  river  to  West  Point, 
where  it  was  said  that  the  ship,  upon  the  ebb,  would 
have  settled  upon  soft  mud ;  and  fourthly,  that  he 
should  have  gone  into  deep  water,  where  the  ship 
would  always  have  been  afloat.  Now,  I  think  that 
the  defts.  had  a  right  to  a  horn  Jide  and  reasonably 


The  tide  was  ebbing  and  the  weather  threateBM 
If  either  of  the  other  courses  had  been  adopted,! 
might  have  been  that  the  ship  wonld  hare  nMSmi 
no  damage,  or  it  might  have  been  that  the  Aij 
would  have  been  totally  lost ;  but  I  think  tius  vs 
a  question  for  the  jury,  and  that  they  have  decUs 
it ;  they  have  found  that  the  detain  did  the  b«t  k 
could  under  the  circumstances,  and  was  not  gml^ 
of  any  negligence.  The  consequence  was,  Iki 
when  the  tide  ebbed  the  ship  took  the  gnnmd  aa 
sustained  damage ;  and  the  question  thiU  has  bet 
argued  before  us  is,  that  this  damage  is  too  lenoCi 
and  so  unconnected  with  the  cause  of  acticm  that  i 
must,  as  a  matter  of  law,  be  borne  by  the  jAt^  so 
that  the  defts.  cannot  be  responsible  for  it.  I  do  w 
concur  in  this  view;  there  has  been  damage;! 
must  be  borne  by  some  one ;  neither  the  pit.  nc 
his  captain  is  in  the  slightest  default.  If  the  deft 
had  p^ormed  their  contract  no  damage  wonld  hai 
occurred  ;  in  consequence  of  their  d^ault  the  ea| 
tain  was  compelled  to  exercise  his  judgment  k 
discretion,  and  the  jury  have  found  that  he  did  tl 
best  he  could  and  was  guilty  of  no  negligenoi^  1 
which  I  understand  thai  in  deciding  to  ream 
where  he  was  he  exercised  such  a  judgnient  ai 
discretion  as  became  a  reasonable  man  acting  on 
dently.  His  doing  so  was,  no  doubt,  the  imrtjwna 
cause  of  the  damage;  but,  in  my  opinion,  h 
remaining  there  was,  in  contemplation  of  laa 
the  same  as  if  the  ship  had  been  compelled  t 
remain  there  by  a  vis  major.  The  rule  is,  that  th 
damage  must  be  proximate  (not  immediate),  aai 
fairly  and  reasonably  connected  with  the  breaditf 
contract  or  wrong.  As  to  what  is  so,  different  nM 
will  differ,  but  many  instances  could  be  mentiooii 
in  which  damages  much  more  remote  than  the  fi^ 
sent  were  held  to  be  the  subject  of  compensation;  fl 
in  Powell  v.  Salisbury,  2  You.  &  J.  391,  and  in  ^nl 
V.  Wilson,  15  Ir.  Com.  Law  Rep.  332,  the  Court  rf 
Q.  B.  in  Ireland  upon  demurrer  held  that  damafi 
were  recoverable  in  that  case,  which  were  infioittlf 
more  remote  than  the  present,  for  the  death  tlMi 
was  caused  by  reason  of  the  dock-keeper  allovdl 
the  water  to  come  into  the  canal  where  the  pef«t 
was  cast.  There  is  a  case  of  constant  occurreuotit 
Guildhall :  a  barge  is  injured  by  collision  in  tkl 
Thames;  she  is  taken  to  the  nearest  convenitBt 
fitting  place  upon  the  shore;  upon  the  eblM 
of  the  tide  she  comes  down  upon  a  pile  IP 
sustains  further  damage.  My  own  belief  i 
that  compensation  for  such  damage  has  bec 
recovered  over  and  over  again  without  objet 
tion,  and  upon  referring  to  some  gentlemen  i 
the  bar,  whose  experience  upon  this  subject  is  ti 
greatest  in  •the  profession,  I  have  been  informed  tfa 
it  has  invariably  been  so.  Such  damage  is  jpretam 
analogous  to  the  present  Some  possible  cases  we 
mentioned  in  the  argument,  and  it  was  ask 
whether  the  defts.  would  in  such  and  such  a  cs 
have  been  responsible.  One  was,  if  the  ship  h 
been  run  down  by  another  ship  whilst  at  anchor : 
think  the  liability  in  such  a  case  would  depend  up 
the  circumstances,  and  a  material  one  would 
whether  the  running  down  ship  was  in  the  wroi 
Another  case  put  was,  if  the  ship  had  been  upset 
a  hurricane  while  she  was  anchored.  I  think  tk 
this  would  raise  a  question  for  the  jury  whether,. 
all  human  probability,  the  same  misfortune  won 
not  have  happened  to  the  ship  wherever  in  the  ri^ 
she  might  have  happened  to  be.  In  my  opinion,  t 
discussion  of  instances  like  these  is  of  little  besfi 
or  weight  when  the  facts  of  the  case  to  be  adjoi 
cated  upon  are  clear  and  well  defined.  In  questio 
of  damages,  each  case  must  be  determined  upon : 
own  circumstances,  but  I  think  the  point  is  decid 
by  authority.  In  Jonesv.  Boyce,  2  Stark.  £t.  Srded 


Mouad  judgment  being  exercised  upon  themattiei.\2.\)^,l\).'IV\\  \  '^'UxV^^^.V^^^xha^lC  wasap 
77ie  captain  decided  upon  remainiDg  wbece  he  iraa.\  leu^xY^^  a.%\A%«cfiM^«KA«jt€ffiL\s^^ 
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,  ijp^  ^oa^jh  to  the  side  of  the  road,  and  one  of  the 
'!»  ^**  Btopped  by  a  post ;  the  pit.  jamped  off 
^^  ^il?  ^^'^  broken,  and  he  brought  an  action 
iBiSi  ^^Q  coach  proprietor  for  damages.  Lord 
eflftb^^^Kb  said  there  were  two  questions  for  the 
ry  *.  rT?^  **  to  the  def t.*s  default  in  regard  to  the 
^  wMch  is  immaterial  to  the  present  case ;  the 
icopd  ^aa,  wheUier  the  deft.*s  default  was  con- 
neiveto  the  injury  the  pit.  had  sustained;  if  it 
na  not  ao  far  conclusive  as  to  create  such  reason- 
iMe  spprehension  in  the  mind  of  the  pit.  as  rendered 
Ifcneoessary  for  him  to  jump  down  from  the  coach 
ia  order  to  avoid  immediate  danger,  the  action  would 
not  be  maintainable.  Amongst  the  observations  on 
w  pecoliar  circumstances  of  the  case,  he  said  that 
»  was  for  the  consideration  of  the  jury  whether  the 
pit.'8  act  was  such  as  a  reasonable  and  prudent  mind 
^"i*^  have  adopted ;  and  he  added,  *^  If  I  place  a 
'^  in  such  a  situation  that  he  must  SMlopt  a 
P^OQs  alternative,  I  am  responsible  for  the  circum- 
J^Dces."  I  think  the  present  case  is  analogous. 
^  def ts.  did  not  perform  their  contract  to  idmit 
*®  pit.*8  sliip  iHto  their  dock ;  they  thereby  imposed 
IJthc  captain  four  perilous  alternatives,  and  he 
^ted  one.    The  jury  found  that  he  did  the  best 

*  oouid,  and  was  guilty  of  no  negligence,  and 
IIQ^A^  ensued  to  the  ship.  In  my  opinion  the 
^»^*  default  directly  conduced  to  thus  damage,  and 
^  are  responsible  for  it  upon  the  principle 
^uiciated  by  Lord  Ellenborough  in  Jones  v.  Boyce^ 
iicli,  in  my  opinion,  is  equally  good  law  and  good 
Dse.  For  these  reasons  I  think  tne  damage  is  not 
:>  remote,  and  that  the  learned  judge  submitted  the 
fht  questions  to  the  jury,  and  I  concur  with  him 
It  the  verdict  is  unobjectionable.  The  rule  there- 
«  should  be  discharged. 

^Oi^LOCK,  C.  B. — I  have  to  state  the  opinion  of 
^  le«med  brothers  Channell  and  Pigott,  and  also 
^  ovTi.  This  case  comes  before  us  on  a  point 
'^I'V'ed  at  the  trial,  namely,  whether  the  damages 
^  too  remote ;  and,  to  assist  our  judgment,  we 
^  first,  the  notes  of  the  Icfimed  judge  taken  at 
'   "^Tial ;  secondly,  the  answer  of  the  jury — **  that 

t^ilot  and  the  captain  did  the  best  they  could 
1^^  the  circumstances,  and  were  neither  of  them 
^^J^  of  any  negligence ;"  and  we  have  the  fact 
^  the  jury  could  not  agree  on  the  other  question, 
**€*ther  there  was  in  fact  any  place  of  safety  to 
^^Ii  the  vessel  might  have  been  taken?"  The 
'^'^ons  for  our  decision  seem  to  be,  first,  ought 

Verdict  to  stand  ?  (being,  not  a  verdict  found 
^^e  jury,  but  entered  for  the  pit.  by  the  learned 
^^on  the  jury  answering  one  question  and  being 
*^le  to  agree  upon  another  question,  which  we 
^^  the  more  important  and  decisive  of  the  two') ; 
^^condly,  ought  we  to  enter  the  verdict  for  the 
^j^.?  or,  thirdly,  ought  we  to  direct  a  new  tri»l? 
'^^ciding  these  questions,  it  is  necessary  to  ascer- 
^     the  facts  of  the  case  as  found  by  the  jury ; 

*  >rith  evidence  so  contradictory  and  repugnant, 
^^not  find  any  verdict  ourselves.    It  is  not  our 

^'^ince.  If  the  facts  can  be  ascertained,  then, 
^•*  is  the  law  applicable  to  them?  We  appre- 
^^  when  the  facts  are  known  it  is  the  province  of 
'  ^soort  to  say  for  what  matters  damages  are  to  be 
'^Q.  But  the  amount  of  damages  is  a  question 
^  the  jury  quite  as  much  as  the  credit  due  to  the 
^teesses.  When  the  result  of  the  evidence  is  un- 
****Ji  it  is  for  the  jury  to  find  the  facts,  and 
J*«fore  they  will  often  have  to  find  whether  facts 
"J^^^thin  the  rule  of  law  to  be  laid  down  on  the 

*  A^  The  case  of  Hadle.y  v.  Baxenda/e  was  cited 
L^  trial,  and  much  commented  on  during  the 
P***^nt.  That  case  was  very  much  &>n8idered. 
JfJJ^lSument  took  place  several  weeks  before  the 
J'^^^t  was  given,  and  I  know  that  great  pains 
'  ^^^B§tawed  upoa  iL    Lord  Wetuleydaley  the  late 


Alderson,  B.,  and  my  brother  Martin  were  parties 
to  it,  and  it  is  due  to  Lord  Wensleydaie  and  the  late 
Alderson,  B.  to  say  that  a  more  extensive  and  ac- 
curate knowl^ge  of  decisions  in  our  law  books, 
and  a  more  acute  power  of  analysing  and  dis- 
cussing them,  and,  as  far  as  my  brother  Martin  is 
concerned,  a  larger  acquaintance  with  the  exigen- 
cies of  commerce  and  the  business  of  life,  never 
combined  to  assist  in  the  formation  of  any  decision ; 
and,  certainly,  it  does  not  lessen  the  authority  of 
that  case  that  Lord  Campbell,  in  Smeed  v.  Ford,  1 
£.  &  £.  602,  said  that  it  merely  affirmed  what  was 
to  be  found  in  Pothier,  in  2  Kent's  Ck>m.  665, 
in  the  French  Code,  and  in  all  the  other  authori- 
ties; and  it  may  be  added  that  Crompton,  J. 
(against  whose  summing-up  it  was  directed) 
in  that  same  case  said,  he  agreed  with  it  as  far  as  it 
went,  which  we  consider  to  be  agreeing  with  it 
altogether.  I  own,  after  this  (I  am  now  speaking 
my  own  opinion),  that  I  cannot  think  the  authority 
of  that  case  is  at  all  shaken  by  either  of  the  matters 
that  my  brother  Martin  has  cited  from  the  Irish 
reports.  I  think  the  authority  of  Lord  Wensley- 
daie, Alderson  B.,  my  brother  Martin,  and  Cromp- 
ton J.,  forUfiel  by  Lord  Campbell  stating  that  that 
case  only  expresv ed  what  all  the  authorities,  French, 
American,  and  English,  as  far  as  they  went, 
embodied,  cannot  be  considered  as  in  any  degree 
shaken  by  what  has  occurred  since.  That  decision 
was  not  presented  as  any  new  discovery  in  juris- 
prudence, but  we  think  it  put  in  a  clearer  and  more 
distinct  light  a  principle  which  had  been  previously 
recognised  in  prior  cases,  and  the  want  of  which,  in 
the  English  law,  had  been  pointed  out.  The  autho- 
rities are  all  collected  in  a  note  to  Vicars  v.  WUoocks^ 
2  Sm.  L.  C.  5th  ed.  461.  It  is  quite  true,  as  remarked 
by  Wilde,  B.,  in  the  case  referred  to  by  my  brother 
Martin,  that  that  case  is  not  applicable  to,  and 
does  not  decide,  every  case.  No  rule,  no  formula, 
could  do  that.  Cases  of  damage  differ  as  much  as 
the  leaves  of  a  tree  differ  from  each  other,  or  rather 
as  the  leaves  of  different  trees.  No  two  are  exactly 
alike,  and  one  description  cannot  be  applicable  to 
alL  No  precise  positive  rule  can  embrace  all  cases, 
and,  notwithstanding  any  rule  of  law  that  may  be 
laid  down,  it  must  be  admitted,  after  all,  that  the 
question  of  the  amount  of  damages  is  one  for  the 
jury,  and  the  jury  only ;  and,  provided  the  law  on 
the  subject  be  properly  laid  down  by  the  presiding 
judge,  and  then  the  amount  of  damages  be  left  at 
large  to  the  jury,  we  apprehend  a  court  would  not 
interfere  with  their  venlict  because  the  jury  had, 
apparently,  come  to  some  compromise  among  them- 
selves, and  had  not  strictly  observed  the  supposed 
rule  of  law.  We  think  that  the  decision  of  twelve 
jurymen,  instructed  from  the  bench  in  the  rules  of 
law,  but  exercising  their  own  judgment  on  a  sub- 
ject connected  with  the  business  of  life  with  which 
they  are  familiar,  would,  practically,  lead  to  a  result 
often  more  just  and  equitable  than  any  mere  rule  of 
law  would  arrive  at.  And,  that  there  may  be  no 
mistake  as  to  our  meaning,  we  may  add  that  should 
this  case  go  to  a  second  trial,  some  of  the  jury 
might  think  the  pit.  entitled  to  recover  the  whole 
damage ;  others  might  think  it  the  height  of  impru- 
dence on  the  part  of  the  myter  to  attempt  to 
remove  a  Tessel  from  a  dry  dock  to  a  wet  dock 
about  the  time  when  the  wind  was  blowing  a  hur- 
ricane (which  from  his  evidence  seems  to  have  been 
the  case),  and  from  which  charge  of  imprudence 
the  verdict  of  the  jury  has  not  relieved  him.  The 
result  might  be  a  compromise,  which  we  are  con- 
fident the  court  would  not,  and  which  we  think 
they  ought  not  to  disturb.  We  think  we  are  not 
able  to  determine,  from  the  materials  before  u&^ 
whether  or  nol  lYie  \o*»  n?«a  oicica&v^xi^  Vj  ^^' 
cuiustances  wVucVi,  aAicot^\u\^  X«  >3aa  CMfc  ^1  Hu.^iV^ 
V.    JBuxendoIe    and   \3aft   oCt«at    %»x3BS»Si«^  ^w^^ 
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Ex.] 


Tbb  Maooib  Akmstbowo  V,  Thk  Blub  Bkll. 


[Ask. 


make  the  dock  company  liable  for  the  damage 
which  the  ship  sustained.  If  the  state  of  the 
weather  was  toe  efficient  cause  of  the  loss,  we 
think  the  defts.  are  not  liable.  Now,  as  to 
the  state  of  the  wind ;  the  evidence  of  the  mate  is, 
'*Not  much  wind;  blowing  pretty  stiff;  a  fresh 
breece."  The  evidence  of  the  captain  was,  **  It  was 
only  a  few  hours  before  a  perfect  hurricane.'* 
James  Dunster,  the  master  rigfi^,  says,  **  It  was 
blowing  so  hard  it  would  not  have  been  safe  to  take 
her  into  deep  water."  If  the  weather  was  such  that, 
on  being  excluded  from  the  dock,  she  had  no  alter- 
native but  to  perish  on  account  of  the  gale  or  hurri- 
cane, which  seems  to  me  to  have  been  the  opinion  of 
the  master,  then  it  may  be  doubted  whether  she 
ought  to  have  been  taken  to  the  dock  gates  at  all  in 
such  a  state  of  the  weather.  And  the  opinion  of 
the  jury  by  a  verdict  should  have  been  obtained  on 
these  and  other  circumstances,  and  the  verdict  ought 
to  have  been  found  by  them  on  a  larger  issue  thim 
whether  the  master  and  the  pilot  did  their  best  after 
they  found  the  vessel  could  not  be  received  into  the 
dodE,  which  I  take  to  be  the  only  finding  of  the 
jury.  It  is  clear  that  the  pilot  thought  the  master 
was  obstinate,  and  determined  to  do  nothing  to  save 
the  ship.  We  cannot  find  the  defts.  liable  for  this 
damage  because  the  jury  were  disposed  to  relieve 
the  captain  and  the  pilot  from  the  odium  of  a  charge 
of  negligence.  The  verdict  of  the  jury  ought  to  have 
gone  more  into  the  merits,  in  order  to  fix  the  defts. 
with  these  damages.  What  the  jury  did  not  find, 
and  could  not  agree  upon,  was  quite  as  important  as 
what  they  did  find ;  and  the  result  of  their  verdict 
teems  to  be,  "  We  cannot  agree  as  to  the  liability  of 
the  defts.,  but  we  desire  to  throw  no  blame  on  the 
captain  or  the  pilot."  AVe  are,  therefore,  ef  opinion 
that  the  jury  have  not  found  enough,  in  point  of 
fact,  to  enable  us  to  decide  that  the  verdict  entered 
for  the  pit.  is  what  would  have  been,  or  (referring  to 
the  evidence  actually  given)  ought  to  have  been 
their  verdict,  if  the  entire  case  had  been  left  to  them 
to  find  a  verdict  for  the  pit.  or  for  the  defts.  Look- 
ing at  the  evidence  and  the  finding  of  the  jury,  we 
cannot  come  to  an  v  conclusion  that  would  make  the 
def ta,  responsible  for  the  damage  done  to  the  vessel. 
If  there  was  any  place  of  safety  to  which  the  vessel 
might  have  been  taken,  and  could  have  been  taken 
(which  we  think  is  included  in  the  learned  judge's 
question;,  we  think  the  pit.  is  not  entitled  to  recover. 
The  jury  could  not  agree  on  an  answer  to  this 
question.  If  they  had  found  this  question  in  the 
affirmative  we  think  the  pit.  was  clearly  not  entitled 
to  recover,  and  we  presume  th'*  judge  would  have 
directed  a  verdict  for  the  defts.  But,  alter  many  hours, 
they  could  not  agree,  and  it  is  plain  that  some  of  the 
jury  were  of  opinion  in  the  affirmative,  others 
might  have  been  in  the  negative.  It  is  true,  they 
found  that  neither  the  captain  nor  the  pilot  was 
guilty  of  negligence,  but  we  think  it  very  uncer- 
tain what  they  meant  by  that  finding.  They  cer- 
tainly did  not  mean  by  that  finding  inferentially 
to  decide  the  other  question,  or  they  would  have 
found  it,  and  not  ultimately  have  disagreed  about 
it.  If  there  was  a  safe  place  to  which  the  vessel 
might  and  ought  to  have  been  taken,  a  verdict  for 
the  pit.  would  be  a  great  act  of  injustice,  and  we 
arc  invited  to  find  this  for  the  jury  by  a  process  of 
reasoning,  when  the  j*iry  would  not,  and  apparently 
could  not,  and  certainly  did  not,  find  it  for  them- 
selves. As  to  entering  a  verdict  for  the  defts. 
there  is  a  similar  difficulty,  though  perhaps  not  so 
great,  because,  if  the  pit.  does  not  establish  his 
case,  the  defts.  are  entitled  to  a  verdict.  But  we 
think  we  cannot  be  certain  what  would  have  been 
the  verdict  of  the  jury  if  they  had  gone  into,  and 
hsd  decided  upon  the  whole  case  for  themseVvea. 
We  think,  therefore,  there  ought  to  be  a  new 
trisL 


Chaiwbll,  B.— Entirely  agreeing  ma  I  do  in  the 
opinion  which  his  Lordship  has  exprenaed  in  thejodg- 
ment  that  he  has  just  read,  I  hare  not  thonght  it 
necessary  to  prepare  any  written  judgment  of  wj 
own.  If  no  new  light  should  be  thrown  upon  tke 
case  by  the  finding  of  the  jury  bofore  wbon  ft 
will  be  tried  again,  then  it  is  possible  that  the  l^d 
result  may  be  that  which  my  brother  Martin  hii 
arrived  at,  in  the  elaborate  judgment  whidi  be  hii 
read.  But  the  question  now  is,  whether  the  prosut 
verdict  for  the  pit.  is  to  stand,  and  I  wiah  to  ssf 
that  I  think  the  case  is  not  at  present  ripe  foi^ 
decision. 

PiooiT,  B.— That  is  my  view,  and  that  is  why  ^ 
concur  in  the  judgment  of  the  Lord  Chief  6an^^ 
I  do  not  think  the  case  is  concluded  br  the  flmti^n^ 
of  the  jury  upon  the  one  question  that  was  sr^" 
mitted  to  them.  It  seems  to  me  that  ther  oonld  i 
agfee  upon  one  of  the  questions,  and  th^ 
agree  upon  the  othtr.  That  is  inconsistent  in  ^kbi 
view,  and  in  that  state  of  the  matter  I  do  not  tW-rijl 
the  pit.  is  entitled  to  recover  the  large  dams^^ 
whicn  he  has  sought  to  recover  in  this  case. 

Bide  abaohOefor  a  meio  trioM^ 

Attorneys  for  pits.,  MarahaO,  WestaU,  and 
7,  Leadennall-streeU   E.G.,    agents   for 
Goodman,  and  Hawkiiu,  Liverpool. 

Attorney  for  def U.,  R  Hunt,  6,  Gray's-inn-stuan^ 
agent  for  Proihero  and  /oz,  Newport. 


0OT7BT  OF  ADMl&AXTY. 

Wedneaday,  Nov.  8,  1865. 
(Befcnne  the  Right  Hon.  Dr.  LnaHuroTOx.) 

The  Maogix  Armstrong  v,  Ths  Blub  BbI 

Foul  berth — Riding  at  tingle  anchor  in  a  gak. 

One  ship  brouaht  up  during  a  gale  in  a/air  berth  kk 
Dowwt,  and  another  ship  coming  up,  anchored  vJila 
a  cablets  length  of  her,  riding  at  one  anchor,  IW 
gale  increasing,  tbove  both  ships  from  their  a  .db% 
when  the  last  ship  came  into  comsion  with  At  Jf^ 
ship,  so  that  thejirst  ship  had  to  be  taken  to  the  mtk 
in  a  sinking  state  and  beached: 

Held,  that  the  ship  last  coming  up  was  aofefg  KMfif 
the  collision,  from  having  given  the  first  ship  a  fifi 
berth  in  riding  so  chae  to  her  at  aingle  anchor. 

Deane,  Q.  C.  and  Vernon  LuahingUm  for  the  Margin 

Armstrong, 

Brett,  Q.  C.  and  E.  C,  Clarkaon  for  the  BhmBA 


Dr.  LusuiNGTON  gave  judgment  in  this 
which  was  an  action  by  the  brig  Moggie  Armatraag, 
289  tons,  from  Shields,  coal  laden,  for  Havr^db- 
Grace,  against  the  brig  Blue  Bdl,  191  tons,  frwn  Hff- 
tlepool,  coal  laden,  for  Shoreham,  to  obtain  damafes 
for  a  collision  between  them  off  the  Sonth  ForeUad 
at  7  p.m.  on  the  18th  of  last  January.  Tlie  Jdaggii 
Armstrong  stated  the  wind  as  S.W.,  and  the  weather 
as  heavy  gale  and  hazy,  with  rain.  The  Blue  BA 
represented  the  former  as  from  S.  W.  to  8.W.  by  &* 
and  the  latter  asthicli  at  intervals,  with  rain,  ands 
hard  gale.  The  case  for  the  pits,  waa,  that  lbs 
Maggie  Armstrong  brought  up  in  a  fair  berth  in  tiie 
Downs,  with  her  port  bower  anchor  and  sixty 
fathoms  of  chain,  in  ten  fathoms  water,  and  rods 
safely  until  the  Blue  Bell  ran  back  tn  the  Dowoi 
and  brought  up  to  the  S.K  of  her,  and  within  s 
cable's  length,  thereby  giving  her  a  fonl  berth;  duU 
tVv^  Af(M](|ie  Armstrong  was  riding  tnat^  abttftd  to 
yi\tv<dLN«»x^  oil  >3ti^  %A!(^Gk»c^  V\\k  bm  balBi  hMhad 


\- 
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I 


tut   SOKTB  AXBI 


I.  Tmt  Wiu>  Bois. 


>nd  her  Soreyaid  iqiure,  uid  the  ebb  ] 
>kiog  b>  tbe  westward ;  tb&t  the  Maggit 
ag  hjul  her  riding  light  dulj  exhibited,  «nd  I 
look-out  Tu  kept  by  her  uichor  wmtoh ; 
t  Bint  BeS  WW  then  mlio  riding  iheered  id 
M  wk7 ;  that  at  the  time  uid  under  the 
itancee  aforecud,  the  Slag^e  Arnalrong  and 
Ji  broke  their  aheerB,  and  w  the  .itagpt 
■^  in  the  act  of  ihecrin/  lay  with  her  head 
ealtward,  tbe  Blue  BtU  came  item  on  into 
arboard    midihipa,    and    with    her    anchor 

her  KTeielj  in  the  «ide  below  the  water'* 
md  aUo  carried  away  her  rftil,  bulwarks, 
DOS,  and  coTciing  board,  and  damaged  ber 
I*  and  atove  in  ber  boata  on  deck ;  that  ai 
skU     approached     the      Maggie    Amutntg 

her  forelopsail  to  endearotir  to  keep  cleai 
BliK  BtlJ,  but  without  effect.     It  waa  then 

thftt,  in  order  to  get  clear,  tbe  MaggU 
j<ig  tet  her  jib,  but  it  immediately  blew  away, 
i  was  obliged  to  alip  lier  anchor  and  chain, 
ra  droTe  clear  to  leewanl  and  awfty  from  the 
'tU,  and  brought  np  in  the  Margate  Roads, 
flndinK  »bc  was  in  a  nnkiag  state,  a  Deal 
id  B  Ramsgace  lugger,  and  afCerwards  two 
tugs,  were  engaged  to  get  ber  into  Rams- 
larbour,  which  they  did  in  the  evening  of 
llowing  day,  the  Hth  Jan.,  having  been 
1  in  the  meantime  to  beach  her,  to  prevent 
iking  in  deep  water.  The  defence  of  the 
teU  set  forth,  that  the  was  brought  up  by 
rt  bower  anchur  and  forty-Sve  fathoms  ot 
the  tide  being  ebb,  having  her  yards  braced 
wind,  and  her  helm  shored  to  starboard, 
%  abom  W,N.W.,  riding  to  windward  of 
ichor,  and  having  her  anchor  light  up 
•  this  state  of  things  the  Maggit  AnBttnag, 
had  been  riding  at  the  distance  ol  three 

length  from  her,  and  00  her  port  bow, 
her  sheer,  and  drove  down  towards  hei 
3&K  lieJl).  rendcriag  a  collision  between 
wo  vencU  imminent,  whereupon  thoae 
id  the  DIuf  Bell  bailed  the  MaggU  Armttrong 
her  jib  aiid  staysail  l^r  the  purpose  of  hei 
g  clear  uf  the  Blue  Bell;  but  this  was  not  done, 
E  Maggie  ArmtroHg,  with  h^r  starboard  side, 
the  furerigging,  came  into  contact  with  the 
Dd  cutwater  of  the  Biia  BtU,  which  was  still 
steady  to  her  anchor,  and  the  Maggie  Arm- 
^en  caused  tbe  Biat  BtU  also  to  break  her 

Looking  at  the  facts  indisputably  proved  in 
•e,  it  appears  that,  at  tbe  period  in  question, 
Ji  Jan.,  there  was  a  violent  storm,  and  that 
vessels  having  attempted  to  go  down  Channel 
it  nei^essary  to  go  back  into  the  Downs  in 
uence  of  the  intensity  of  that  storm,  and  they 

0  an  anchor,  and  as  it  is  represented,  as  near 
shore  as  they  safely  could  do.  It  is  admitled 
hands  that  tbe  Maggit  Armttnng  was  the  &rst 
that  put  back  and  came  to  anchor.  That  ix 
lispnled  fact,  and  if  she  came  to  a  safe  and 

anchorage,  then  all  the  other  veaseli  tha: 
np  after  her,  if  there  was  no  other  cause  U> 
t  their  so  doing,  were  bound  to  give  her  ■ 
erth,  and  avuiil  giving  ber  a  foul  berth.  It 
oain  question  in  this  uase  whether  the  BlueBe'l 
cr  a  foul  berth  or  not.    On  the  part  of  thu 

1  ArmilTOng  this  is  distinctly  averred,  and  on 
rt  of  the  Biut  BtJl  it  is  as  distinctly  denied. 
Vomie  Aruuiroag  brought  up  with  sixty 
■■  of  cable,  and  the  lUue  UtU  with  forty-flvc 
It  is  sworn,  as  far  as  hard  swearing  goes,  an 
It  of  the  Maggie  Arnuinrng,  that  she  bad  a 
ith  given  hi-r  by  the  Bbit  Bell,  and  on  thu 
haad,  the  Blot  Bell  says  she  brou|;ht  up  at 
«blea'  lengths  from  tbe  Maggit  Armilniag,  and, 
iMntlr  did  not  givt:  Jier  a  foul  berth.  As  to 
r  1&0  Maggie  Arnutnmg  drove  or  dragged  her 


ra,  I  apprdMDd  it  to  mean  about  the 
.    „,  the  only  difference  b^g,  when 
ship  drivea,  it  is  without  """^ 


thing. 


yon  say  that 

the  other  instance  yon  say  she  drags,  whidi  I 
-npfnee  to  be  about  the  state  of  things  here. 
V^ith  respect  to  tbe  state  of  l^e  wind,  weaUer,  and 
tide,  I  apprehend  it  to  be  true,  that  if  a  fool  berth 
IS  given  to  the  Mi^ie  AnttTtnig,  these  two  veueb 
ght  have  come  into  collision  without  the  MiyA 
.  ■vairong  dragging  or  driving.  If  the  collision 
uccntred  without  the  Mamie  Amulrvg  dragging 
Iter  anchor — whether  she.  did  or  not,  we  must  con- 
tnder  what  wotUd  be  the  strength  of  the  wind  and 
lide,  and  whidi  way  the  Maogit  Anutratg  would 
liave  gtme,  provided  she  broke  her  thter.  ^ut 
appears  to  me  to  be  one  of  the  most  important 
^oestions  to  consider,  la  order  to  proiunmce  a 
jeciee  for  tbe  Maggie  Armttrora  the  court  mn«t  be 
latisfled  that  she  was  not  to  blame  In  any  part  of 
ihe  transaction,  and  the  Blue  BeB  wu  to  blame. 
The  only  blame  attribuUble  to  the  BUe  BeS  Is  thia, 
that  she  gave  a  foni  berth  to  the  Maggu  Armtr^ig, 
and  that  she  wa«  riding  on  audi  a  ntght  as  thll 
with  a  single  anchor  and  forty-flve  fathonu  at 
sable ;  but  this  amount  of  blame,  in  the  abaettoe  d 
iny  corresponding  blune  on  tbe  part  of  the  Maggit 
Armtinug,  is  sufficient  to  account  for  the  colliMon, 
for  the  whole  conaequencea  of  which  tbe  BIm  Bdl 
must  be  held  lesponilUe,  and  then  most  be  It 
decree  to  that  effect 


Th^ndoji,  Noe.  16,  1865. 

(Before  the  Right  Hon.  Dr.  LusBOta'mii.) 

The  Nobth  Ambbicam  v.  Tbb  Wilj>  Boib. 

CoBieion — Fog  tigiu^ 

AlUnvgk  it  u  iwMitbeiil  on  iteaiiahipt  (notwirJiBbuHJiif 

cAdV  desire  lo  Matt  aU  progretii  to  ilackai  ipeti  (0 

OS  lo  aeoid  entry  pouiSt  coUitiait ;  jtt  tAii  aacssti^ 

tba  nal  in  tuij/  tmy  r^xct  tailing  ituptfrom  At  dkig 

of  keying  a  Aarp  look  out,  aiid  immdiiig  tack  fig 

tignt^  and  beEt  as    lit  pneituMi  of  lAt  ttatutt 

Deaitt,  Q.  C  and  Fsnioii  iMJUngtan  tot  tbe  yortk 

ImtrieoH, 

Bntt,  Q.  C.  and  Cuinit,  for  the  WUd  Bote. 

Dr.   LusHiBSToi'  gave  judgment  in   this   caae, 


steamship  Wild  Boat,  to  obtain  compensatltxi  for 
damage  sustained  by  reason  of  the  ship's  coming 
into  collision,  in  the  river  Mersey,  abont  six  a-m. 
on  tbe  23rd  Hay  last.  Tbe  wind  was  stated  as 
from  S.E.  to  8.S.E.,  and  the  weather  as  cahn,  bat 
misty.  The  case  for  the  Nortit  Ameriem  was, 
that  while  at  anchor,  with  her  proper  anchor  lighle 
exhibited,  she  having  been  anchored  under  tbe 
directions  of  a  duly  licensed  pilot  off  Seacombe- 
ferry  in  about  mid-river,  the  tide  being  abont  two 
hours  flood,  running  from  four  to  five  knots;  and 
those  on  board  her  being  engaged  in  getting  out 
her  jibboom,  the  H'ild  Rot,  which  is  one  of  the 
ScBCombe-feiry  boats,  was  observed  abont  two 
shipa'  lengths  ditUnt  coming  on  at  great  speed, 
and  that  shortly  after,  the  sti'auier,  notwi^standing 
Itailing  from  tile  Korlh  Ameriaa,  ran  on  into 
ber  with  gieat  vloUswe,  tine  i\e*iD!^%  WKca  *w^- 
ing  into  \iei  port  aiifc,  Viwa  'too  ™^*S:i?^ 
dSog  great  diS««6.    Ui.«a  >ta»  •a«W*'**»-*«^ 
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collision  was  wholly  occasioned  by  the  improper  navi- 
gation of  the  Wild  Rate  andhy  the  negligence  of  those 
on  board  her,  and  that  it  was  not  caowd  by  the  negli- 
gence of  those  on  board  the  North  American,  but  was, 
so  far  as  they  were  concerned,  an  ineTitable  accident. 
The  defence  for  the  Wild  Bote  represented  that  she 
is  employed  for  the  purpose  of  plying  between 
^eacombe-ferry  and  the  Liverpool  landing-stage, 
and  conveying  passengers  and  goods  between  those 
two  stations ;  that  about  4*15  on  the  morning  in 
question  she  left  the  Egreuiont-ferry,  where  she  had 
been  coaling  for  the  Liverpool  lamling-stage,  and  that 
whilst  sojprocccding  the  master  of  the  WUd  Rose  saw 
the  North  American  lying  athwart  the  tide,  swinging 
to  her  anchor  nearlv  in  mid-river,  but  somewhat  closer 
to  the  Ch^hire  side ;  that  she  reached  the  Liverpool 
landing-stage,  and  while  remaining  there  the  fog 
commenced  and  gradually  increased  and  extended  ; 
that  about  5*80  a.m.,  having  left  the  landing-stage 
for  Seacombe-ferry,  she  started  from  8eacoml«- 
ferry  for  Liverpool,  and  the  fog  had  then  extended, 
and  the  North  American  was  not  visible  to  those  on 
board  the  steamer :  that  on  leaving  Seacombe-ferry 
the  master  of  the  steamer  took  his  station  on  the 
bridge  between  the  two  paddle-boxes,  and  the 
engineer  and  helmsman  were  at  their  respective 
posts ;  that  the  master  of  the  steamer  shaped  his 
course  so  as  to  go  south  of  the  place  where 
he  had  previously  as  aforesaid,  on  his  passage 
from  Egremont-ferry  to  the  Liverpool  landing- 
stage,  observed  the  North  American  lying,  and 
north  of  another  vessel  at  anchor  higher  up 
the  river;  that  from  the  time  when  the  Witi 
Bote  left  Seacombe  up  to  the  time  of  the  collision, 
her  steam  whistle  was  kept  continually  sounding, 
and  a  good  look-out  was  maintained ;  that  soon 
after  the  WHd  Rote  left  Seacombe,  the  fog  became 
uddenly  exceedingly  dense,  and  thereupon  her 
engines  were  immediately  stowed ;  that  some  short 
time  afterwards  the  North  American  first  became 
visible  to  those  on  board  the  Wikl  Rose,  but  at  that 
time  the  two  vessels  were  so  near  to  one  another 
that  it  was  then  quite  impossible  for  the  Wild  Rote 
to  avoid  the  collision ;  that  her  engines  were,  how- 
ever, stopped  at  once,  and  were  immediately  after- 
wards reversed  full  speed,  and  her  helm  was  put 
hard  a-port ;  but,  notwithstanding  these  precautions, 
the  Wild  Rote  came  into  collision  with  the  North 
American,  The  statements  in  the  case  of  the  North 
American  were  then  denied,  except  those  to  which 
the  defts.  referred ;  and  it  was  contended  that  a 
proper  look-out  was  not  kept  on  board  the  North 
American,  that  those  on  board  that  vessel  did  not 
dul^  hail  the  Wild  Rote  at  a  sufficiently  early 
period ;  and  that  they  improperly  neglected  to  take 
any  steps  to  avoid  the  collision;  that,  although 
there  was  a  fog,  they  did  not  use  and  sound  her 
bells,  in  accordance  with  the  provisions  of  the 
Merchant  Shipping  Act  Amendment  Act  1862,  but 
wholly  made  default  in  so  doing;  that  the  place 
where  the  North  American  was  lying  was  opposite  to 
a  public  ferry,  and  was  such  as  to  maxe  it  pe- 
culiarly incumbent  oh  the  North  American  to  use  all 
possible  precautions  for  the  purpose  of  warning 
other  vessels  of  her  position  in  the  river;  and 
that  the  collission  was  neither  the  fault  of  the 
North  American  nor  the  result  of  inevitable  ac- 
cident. Now.  that  there  was  on  the  morning 
of  the  28rd  May,  that  which  any  rational  man 
would  have  termed  to  have  been  a  fog  existing  at 
some  time  or  other  in  the  river  Mersey,  there  cannot 
be  a  shadow  of  doubt,  because  there  is  evidence  of 
facts  from  which  that  inference  must  necessarily  be 
drawn  :  these  are  the  entries  from  three  of  the 
hmding  places,  and  the  fact  that  vessels  had  crossed 
backwards  And  /orwords,  and  all  of  them  had  used 


and  at  what  particular  part  of  the  river  it 
dense  as  has  been  represented,  is  another  and  a  Toy 
different  question,  upon  whic^  there  is  modi  oon- 
tradictory  evidence.    Here  is  a  vessel  of  1300  to« 
lying  in  the  river  Mersey  at  anchor,  and  she  is  nm 
into  almost,  if  not  quite,  in  a  straight  line,  by  • 
steamer  whose  custom  and  habit  it  waa  to  cross  tht 
river  plying  for  passengers.    Under  these  drcoiB* 
stances  there  is  no  doubt  what  la  the  law,  vix^  thik 
the  steamer  must  show  that  that  collision  vsa 
occasioned  by  inevitable  accident,  and  drcnmstaiiosA 
she  could  not  control,  or  that  it  was  exdnsively  thc^ 
fault  of  the  North  American,  since  it  is  maoifcv^ 
that  a  vessel  lying  at  anchor  is  incapable  of  gettiaa^ 
out  of  the  way,  or  of  adopting  any  measure  wlui£ 
might  prevent  a  collision,  at  least  to  some  extea^« 
In  the  course  of  the  argument  it  waa  suggested,  bimx 
not  argued,  that  the  fog  might  have  been  so  dense ' ' 
it  would  have  been  incumbent  on  the  steamer 
to  have  proceeded  on  her  usual  occupation 
of  the  danger  she  might  incur.    Had  the  drcnoi* 
stances  given  in  evidence  produced  such  a  case,  tlie 
court  would  not,  for  a  moment,  have  hesitated  ia 
saying    that     it    would    have    been    the   dntf 
of  the  court,  upon  these  pleadings,  to  have  takes 
cognisance  of  it,  and  to  have  considered  the  casenpoi 
the  fact,  proved  or  not  proved.     I  wish  to  mabi 
reference,  as  it  is  a  matter  of  great  importsw^ 
whether  steamers  are  at  liberty  to  follow  their  ato» 
tion  in  a  thick  fog,  when  following  that  avocatiBi 
might  produce  damage  to  property,  goods,  or  iM 
of  life,  to  the  case  of  the  Giralamo,  decided  iqrSr 
John  NichoU.    In  that  case  the  Vessel  was  pm 
down  the  river  Thames  in   tow  of  a  steamer,  nl 
having  a  pilot  on  board.   When  she  started  ttai 
was  no  fog,  but  a  fog  came  on,  and  the  ktad 
judge  laid  it  down  in  very  strong  terms,  thit  fe 
woiHd  have  been  the  duty  of  the  master  to  hM 
superseded  the  pilot,  and  to  have  caused  the  fcfll 
to  come  to  anchor,  rather  than  incur  the  riik  tf 
collision  with  other  vessels.    I,  perhaps,  migiititf 
go  quite  the  whole  length  that  Sir  J.  Nich(Hl  «# 
on  that  occasion,  but  the  general  principle  I  shod 
adopt,  viz.,  that  if  there  be  an  opportunity  ofilBr 
ping,  attempting  to  follow  a  course  which  wov 
produce  possible   injury  to   life,  and  oertainllyli 
property,  it  is  the  duty  of  those  who  have  theeof 
trol  of  steamers,  notwithstanding  the  state  of  e» 
venience  and  urgency  of  passengers,  to  hold  M 
hand.     Looking  at  the  steamer's  own  deacriDttfli 
of  the  state  of  the  morning,  and  the  density  of  tki 
fog  almost  immediately  after  she  quitted  Seaoonfe^ 
it  was  a  case  in  which  the  utmost  vigilance «« 
requisite  and  necessary,  and  she  ought  to  harelii' 
the  very  best  look-out ;  and  not  only  so,  but  to  hm 
gone  at  that  rate  which  would  have  enabled  lA 
UF  taken    by    surprise,    or    coming   in    conM^ 
or   apparently    in   contact,    with   another   vesrii 
to  avoid  collision.    Taking  into  consideration  tki 
nature  of  the  morning  and  the  risk  ran,  were  iB 
proper  measures  of  precaution  adopted    on  bosid 
the   steamer,  and,  having  regard    to   the   site  d 
the  North  American,  was  that  ship  descried  b^  the 
steamer  in  due  time,  and  whether  or  not,  despite  vo 
bell  having  been  rung  on  board  the  North  Ammfi^t 
might  she  not  have  been  seen  in   time  so  as  to 
avoid  the  collision  ?    If  so,  the  steamer  is  wholly  to 
blame.    If,  on  the  other  hand,  the  weather  was  » 
foggy  that  the  North  American  ought  to  have  rang  • 
bell  according  to  the  statute,  and  did  not,  the  NifA 
American  would  be  in  default.      Upon  the  whde  of 
the  evidence  the  court  was  of  we  latter  opinki^ 
and  must  hold  that  the  Wild  Rote  was  not  to  Uaias 
for  the  collision,  and  there  must  be  a  decree  aooofd- 
ingly. 


DacKWHraB  ana  rorwords,  and  ail  oi  tnem  naa  usea  \ 

the  wbiBtle.    Asauming  that  to  be  a  proved  circum-  \    tVi^  ^^y^  ^**  wsvifiwi  Xpj  ^X^  Bedmn  ni 
rtencc^  but  at  wbmt  particular  time  the  log  urevalLed,  \  C^V^^^aXX. 


jMuticular  time  the  log  prevailed, 
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Tuudc^y  Nov.  21,  1865. 
)  the  Right  Hon.  Dr.  Lushinoton.) 

^BOGXBDS  OF  THE  BONNB  AlCELIX. 

he  registry — Payment  of  claims  not  strict^ 
necesaaries, 

teed  having  been  sold  in  a  damage  smtj 
it  (Jor  necessaries)  uhu  instituted  against 
i  of  the  proceeds  of  the  sale  of  the  vessel : 

he  master's  claim  for  expenses  of  a  person 
iim  in  the  defence  of  the  suit  did  not  con- 
^aim  for  necessaries ;  but 

owners  having  executed  an  act  of  abandon- 
le  vessel^  the  Court  decreed  payment  of  the 

6  AmeUe^  a  schooner  belonging  to  French 
me  into  collision  with  an  English 
died  the  Siren^  and  was  arrested  at  the 
owners  of  the  latter  ressel,  and  the 
U  was  not  bailed,  and  having  been 
)  alone  to  blame  for  the  collision,  was 

Y  sold  in  satisfaction  of  the  decree  in 

snt  suit,  in  respect  of  necessaries  and 

s,  was  then  instituted ;  and,  after  pay- 

the  claims  against  the  vessel  in  respect 

ige  suit,  there  renudned  a  balance  of 

ra  did  not  appear  in  this  suit  also,  but 
»r  in  the  damage  suit  had  entered  a 
ost  the  payment  of  the  proceeds,  and 
m  upon  them  for  his  costs  in  that  suit. 
;  was  now  moved  to  direct  payment  of 
Im  (the  particulars  of  which  sufficiently 
e  judgment)  out  of  the  above  balance. 

]ton  for  the  pits. 

uroTON. — This  is,  in  point  of  amount,  a 

.ter,  but   it  behoves    the   court  ty  be 

cautious    in    exercising    the    power 

>  it   of   directina:  sums  demanded   as 

0  be  paid  out  of  the  proceeds.  Now  the 
«s  two  kinds  of  claims :  one  claim  was 
lecessaries  such  as  money  advanced  for 
)  of  butcher's  meat  and  articles  of  that 
for  the  maintenance  of  the  crew,  and  I 
d  before,  and  again  decide,  that  this 

1  the  terms  of  the  Act  of  Parliament  as 
and  that  money  advanced,  not  to  pay 
iessaries  where  a  debt  for  necessaries  has 
d,  but  in  order  to  enable  the  master  to 
em,  constitutes  a  valid  claim.  With 
e  other  part  of  the  claim,  it  is  for  two 
»r  the  expense  of  the  harbour-master  in 
x>  London  from  Newcastle  during  the 
the  damage  suit  in  order  to  assist  the 
or  the  master's  interest  in  defence  of 
Jid  the  other  for  the  costs  of  his  coming 
master  to  attend  the  trial.    Now  in  no 

word  can  I  consider  these  to  be  neces- 
I  the  purview  of  the  statute,  but  if  no 
•een  entered,  and  if  the  owners  in  France 
led  the  proceeds  which  remain  in  the 
loold  have  very  much  inclined  to  have 
his  motion,  and  for  this  reason,  that  by 
France  the  abandonment  of  the  ship 
8  the  owners  from  all  personal  respon- 

Ihat,  therefore,  by  that  act  the  pits.' 
l<m  in  respect  of  this,  which  is  a  just 
.  have  been  extinguished.  As  the  case 
ill  I  can  do  is  to  pronounce  for  so  nfuch 
as  relates  to  what  I  have  described  as, 
dog,  necessaries.      With  regard  to  the 

V  J  have  mentioned  I  make  do  order. 


Subsequently  the  court  was  satisfied  that  the 
French  owners  had  executed  an  act  of  abandon- 
ment, and  that  the  caveat  was  withdrawn,  and  it, 
therefore,  decreed  payment  of  all  the  items  claimed. 


Ihursdey,  Nov.  23  1865. 

(Before  the  Right  Hon.  Dr.  LusHiNGzoir  and 
Trinitt  Mabtbbs.) 

Thb  Alkffo. 

Collision — Evidence — Admission  in  the  answer, 

Evidence  of  an  order  as  to  the  lights  given  twehe  hours 
before  the  collision  is  admissible,  but  not  of  conversation 
with  reject  to  them, 

A  steamer  steering  N,E,  ^  iV.,  and  a  schooner  dose 
hauled  on  the  starboard  tack,  and  heading  W.,  came 
into  collision.  The  answer  on  behalf  of  the  owners 
of  the  steamer  alleged  that  the  schooner  was  seen  threes 
quarters  of  a  mile  off  on  the  starboard  how,  but  that  . 
she  had  no  lights,  and  was  mistaken  for  a  vessel  goitm 
the  same  weuf  as  the  steamer,  Au  the  crew  of  the 
schooner  were  drowned,  and  the  evidence  for  the  pit, 
consisted  of  one  witness  as  to  the  state  oftne  schooner's 
lights  some  hours  before  the  collision.  The  defts,  called 
no  witnesses : 

Held,  that  the  pits,  were  not  hound  to  call  witnesses 
Jrom  the  defts*  vessel 

And  that,  from  the  admissions  in  the  answer,  the  schooner 
was  seen  in  ample  time  for  the  steamer  to  have  avoided 
her,  and  that  merefore  the  steamer  was  aione  to  blame 
for  the  collision. 

This  was  a  cause  of  damage  in  respect  of  a 
collision  which  occurred  on  the  24th  Aug.  1865, 
about  eight  miles  to  the  westward  of  the  Bardsea 
Island,  between  the  schooner  Charles  Edward,  bound 
from  Duddoii  to  Cardiff  with  a  cargo  of  iron  ore, 
and  the  screw  steamer  Aleppo,  bound  from  Malta  to 
Liverpool  with  a  cargo  of  grain. 

Milward,  Q.  C.  and  Cohen  appeared  for  the  pits. 

Brett,  Q.  C.  and  V,  Lushington  for  the  def ts. 

On  behalf  of  the  schooner  it  was  pleaded  that  she 
was  close-hauled  on  the  starboard  tack  (heading  W. 
with  the  wind  from  N.N.W.)  with  her  proper  lights 
exhibited,  and  a  good  look-out ;  that  she  kept  her 
reach  and  was  run  into  by  the  steamer,  and  that  the 
collision  was  caused  by  the  Aleppo  and  those  on 
board  thereof  in  not  having  a  good  look-out,  and  in 
not  slackening  and  reversing  her  engines,  and 
generally  in  not  keeping  out  of  the  way  of  the 
Charles  Edwcard, 

On  behalf  of  the  owners  of  the  Aleppo  it  was 

alleged  that  she  had  her  proper  lights  exhibited  and 

a  gw)d  look-out,  and  the  5th  article  of  the  answer 

was  as  follows : 

In  these  droomstanoes  a  vessel  which  afterwards  proved  to 
be  the  schooner  Charles  Edward  was  observed  a  Uttie  on  the 
starboard  bow,  distant  aboat  three-qaarters  of  a  mile.  No 
lights  coaldbe  seen  on  board  her,  and  it  was  conceived  that 
she  was  going  the  same  coarse  as.theilttffwo,  and  the  Aleppo*§ 
helm  was  starbouded  to  give  her  a  clear  berth.  Shortly 
afterwards  the  strange  vessel  was  made  oat  to  be  standing 
across  the  bows  of  the  steamer,  and  the  steamer's  helm  was 
thereapon  pat  hard  a-port  The  engines  were  also  slowed 
and  stopped ;  bat,  nevertheless,  a  collision  took  place,  the  stem 
of  the  Aleppo  striking  the  schooner  on  the  port  qaarter 
whereby  the  schooner  was  sank  and  lost 

All  the  crew  of  the  schooner  were  drowned,  and  in 
support  of  the  pit's  case  James  Ck>ppack  was  called, 
who  deposed  that  he  was  master  of  the  Lady  Caroline, 
which,  with  the  Aleppo,  put  into  Holyhead  on  the 
Saturday  previous  to  the  collision.  Both  vessels 
remained  Uieie  tiil  1  p.m.  ot  \&i&T^<(iii^i  Vj\KS«\n%. 
The  witaew  a\fio  %\a\«\  \J6k»St  \«k  ^^  ^'^^  \j««s^ 
th»  Bchoonec  yaA\  Ywlote  Aia  «s2^s^  %»^  '^^^  ^^**^ 
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Thk  Aleppo. 


[Am. 


asked  by  Milwurd  whether  he  heard  any  order 
given  by  the  master  of  the  schooner  as  to  her  lights, 
whereupon 

BrttU  Q.  C.  objected. — The  order  was  given  so 
long  before  the  collision  that  it  must  be  immaterial, 
and  it  was  given  behind  the  back  of  the  defts. 

Dr.  LusiiufOTON. — If  the  learned  counsel  had 
asked  what  was  said  in  common  conversation  I 
could  not  allow  the  question  to  be  answered ;  but  an 
order  is  a  different  thing,  as  it  may  be  a  fact  as 
well  as  a  declaration.  Whether  the  question  is 
immaterial  or  no  must  depend  upon  the  answer. 

The  question  was  then  put,  and  the  witness  stated 
that  the  master  ordered  the  boy  to  get  the  lamps 
and  clean  them,  as  the  schooner  was  going  to  sea  that 
night  and  would  want  them.  The  witness  also 
stated  that  both  vessels  put  to  sea  together  the  same 
afternoon,  and  about  six  o'clock  he  saw  the  schooner's 
lights  fixed  and  burning,  and  as  late  as  ten  o'clock 
saw  ship's  lights  from  the  direction  in  which  he 
believed  the  schooner  then  was. 

No  other  witness  was  called  for  the  pit.,  and  the 
defts.  declined  to  call  witnesses. 


the  collision  ?  And  you  muat  alto  bear  in  ndidAit 
it  is  not  alleged,  so  far  as  I  can  ondentudi  flU 
the   schooner  altered    her    oourae^    bat  dke  ». 
tinued  it,   whatever    it  was,   and 
a    little   on  the   starboard    side  of    the 
Now  it    is  said,   on  the    other   hand,  sad  117 
powerfully  argued  by  Mr.  Brett :  "  Tea,  thil  if 
be  true,  but  by  being  seen   a  little  on  the  ittF  j 
board  side  and  withont  lights,   the  oecHwyff , 
probable  inference  is,  that  the  sdioonerwugafj 
on  the  same  coursa  as  the  steamer,  and  tta 
the  latter  vessel  was  starboarded,  and  it  wui 
when  the  error  was  discovered  that  it  wnld 
deemed  necessary  to  port.**    The  qnestioQ, 
that  I  put  to  you  is  this,  was  there  noc, 
standing  that  the  schooner  was  seen  witbooti 
upon  the  starboard  bow,  ample  time  and. „._ 
nity  for  the  steamer,  if  she  had  been  upon  the « 
and  not  proceeding  at  too  rapid  a  rate,  tohsitlKI 
covered  how  the  schooner  was  going,  sod  Id  1 
got  out  of  the  way  ?  That  is  the  qaestlDn,aiil 
importiint  question,  for  your  decision.   WhalfctJ 
no  there  were  lights  on  board  the  schooocrAir 
dcnce,  in  my  view  of  the  case,  stands  thai: 
tionably  there  is  no  direct  proof  that  her  ligta^ 
burning  at  the  time,  and  it  is  averred  in  thi  v 
that  no  lights  were  seen,  and  you  have  \ti 
discussion  as  to  whether  that  is  not  tantmoi 
averment  that   there    were   no  ligbn  it 


Dr.LusiiiNOTON,  in  addressing  the  Trinity  Blasters, 
said : — Now,  Gentlemen,  we  are  in  a  state  of  diffi- 
culty in  this  case.    It  is  perfectly  true,  as  Mr.  Brett 
has  said,  that  the  determination  to  which  we  may 
come  must  not  in  any  degree  be  affected  by  sympa- 
thy for  those  who  have  had  the  misfortune  to  be 
losers  by  the  collision.    We  have  no  right  to  say 
that,  because,  by  a  great  calamity,  the  lives  of  the 
crew  and  the  property  of  the  owners  of  the  vessel 
have  been  sacrificed,  therefore  we  should  come  to 
any  other  conclusion  than  that  which  the  evidence 
justifies  and  the  law  requires.    On  the  other  hand, 
because  the  evidence  of  those  on  board  tlie  schooner 
is  lost,  I  cannot  think  there  was  any  obligation  upon 
her  owners  to  resort  to  witnesses  from  on  board  the 
AJtppo  in  order  to  illustrate  their  case.    It  is  per- 
fectly  true  that  such  testimcmy  might  have  boon 
resorted  to ;  but  it  is  so  contrary  to  all  our  practice, 
and  to  all  fair  probability  uf  attaining  a  just  end, 
that  I  never  could  hold  there  was  any  obligation  so 
to  do ;  but,  before  we  can  come  to  a  decision  in  the 
pit's  favour,  we  must    nevertheless    be    satisfli'd 
somehow  or  other  that  there  is  legal  evidence  to 
warrant  the  conclusion.     Now,  the  pit's  case  may 
be  proved  not  only  by  the  evidence  adduced,  but  by 
the  admissions  in  the  cause ;  and  I  begin  by  stating 
that  I  discard  entirely  from  my  consideration  every 
fact  in  the  petition  which  is  not  admitted  in  the 
answer,  or  the  def  t.'s  preliminary  act.    What,  then, 
are  those  facts?    A  small  schooner,   the    Charles 
Edward,  the  property  of   the  pit,  had    the  mis- 
fortune to    come    into    collision    with  the  vessel 
arrested  in  this  cause,  a  large  steamer,  proceeding  at 
the  rate  of,  according  to  the  defts.'  own  statement, 
about  nine  knots  an  hour,  with  her  topsails  set  and 
steering  by  the  standard  compass    N.E.  half  N. 
Now,  the  fifth  article  of  the  answer  is  this.    [The 
learned  Judge  then   road    the  fifth   article,  cited 
above,  and  observed  that  the  same    account   was 
given  in  the  preliminary  act,  and  proceeded :]    Ad- 
mitting, therefore,  that  the  schooner  had  neglected 
to  comply  with   the  Act  of  Parliament   and   was 
sailing  without  lights,  still,  if  she  was  seen  at  the 
distance  of  three-quarters  of  a  mile,  it  must  have 
been  a  very  clear  night,  a  fact  which  is  directly 
deposed  to  by  a  witness^  Coppack ;  and,  assuming 
for  a  moment  (and  tliis  is  entirely  for  your  consi- 
deration) that  she  was    seen  at   the  distance  of 
three-quarters  of  a  mile  without  lights,' was  there 
not  ample  time  for  the  steamer  to  have  d\scoyei«4 

t/ie  true  course  of  the  schooner,  und  t^Yvav^-taVecL  _  v.     ^^  x      .^^ 

proper  meaanresy  and  in  due  Ume  to  have  avoideei  \  AUppo  m  <^\»a^BSi%  Xwa  \»3ttsi  ^^\b^ 


an  -     M^ 

Be  it   so;    but    do    you   think   that,  nam 
circumstances,  anybody  could  do  more  tfc« 
that  no  lights  were  seen  on  board  the 
And  you  must  also  bear  in  mind  that  no  1 
has  been  produced  on  the  part  of  the  defta  Ui 
what  was  the  state  of  things  when  the 
first  seen,  or  what  manoeuvres  beyond  thoai 
in  the    answer    were  adopted  on  the  ptft*| 
steamer  in  order  to  avoid  collision.    Itmfi 
very  prudent  measure  to  keep  back  from  tfcei 
all  the  testimony  which  might  be  given  on  tkj 
of  the  (left. ;  but  where  this  is  the  case  I  thii 
the  deft,  is  not  entitled  to  any  inference  I 
that,  which  fairly  arises  from  the  pita  it«eH< 
certainly  to  no  favourable  consideration  u  loj 
points  which  might  have  been  elucidated  liyj 
evidence.    Now  really  this  is  the  whole  csie.  ■' 
not  necessary  to  trouble  you  further  becwwi 
preliminary  act  and  the  averments  in  the 
article  of  the  answer  entirely  agree  the  00s 
the  other,  and  I  have  already  stated  what 
to  me  to  be  the  fair  statement  of  facts  with 
to  them.    I  therefore  ask  your  opinion  npos' 
questions:    first  whether  you  are  of  opinion ■* I 
it    being  admitted  that   the    schooner  wai  1 
three-quarters  of  a  mile  off,  a  little  upon  ^<  ^j 
board  bow,  the  night  being  certainly  very  dtiM 
was  a  just  and  fair  inference  on  the  part  of  "j*] 
on  board  the  steamer  to  suppose  that  theicto^J; 
was   in    the    same    course    as    the   stesmar;^. 
secondly,  whether  it  would  not  have  been  pcMtiMJg 
to  have  discovered  the  schooner's  course  iniMf| 
time  to  have  ti^en  proper  measures  to  haveaTW* 

The  learned  Judge  and  the  Trinity  Blaitan"* 
retired,  and,  after  consultation  for  a  few  nMA 
returned,  when 

Dr.  LusiiiNOTON  said : — As  this  is  a  pecolitf  <■* 
I  shall  deviate  from  the  usual  custom  and  rgdM 
advice  which  I  have  received  from  the  ^^^^ 
Masters.  Had  the  Aleppo,  when  ahe  firrt  is»W 
schooner,  put  her  helm  a-port  the  coUisMn  m| 
not  have  taken  place.  Had  the  AkppOi,  wb*  ■* 
saw  that  the  schooner  was  standing  aero*  ^ 
bows,  gone  on  full  speed  and  kept  her  hala^ 
iL-%\Ax^9Jcd  aa  it  had  previously  been,  sha  *^ 
\saN^  ^goroa  ^<eax.   \\>  "v^a  >3ub  vodeckioa  of  t 
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Ths  Bakda  un>  Kiswbb  Booty. 


[Adx. 


Ifiioii.  E^en  if  there  had  been  no  light  on 
bA  the  schooner,  still  there  was  ample  time  for 
\JJqjpOf  after  seeing  the  schooner,  to  have 
lAed  the  collision. 

Akf^  alon€  to  Mame.    Decne  aeoordinghf. 


Mondajff  JdoL  8, 1866. 

(Before  the  Bight  Hon.  Dr.  LusHnroTON.) 

The  Banda  axd  Kibwbb  Booty. 

BoQi^  of  war-^Bight  to  htgiun-Praetice, 

wm  of  booty  of  war  the  actual  captors^  though  tkey 
wmjuutitute  the  suit,  are  pits,  only  in  namef  as  the 
I  of  proof  rests  with  tho&e  daiming  a  right  to 
im  the  bootg.    In  such  cases  those  who  have  the 
^f  P^^f  ^f*^  oiso  the  right  to  begin* 


Uf  was  a  cause  of  booty  of  war,  and  had  been 
rsed  to  the  court  under  the  provision  of  3  &  4 
L.  c.  66,  s.  28,  and  of  an  Order  in  Council  bearing 
ijUie  16th  June  1864. 

me  booty  had  been  captured  at  Banda  and  Kir- 
^  in  India,  in  the  year  1858,  by  a  force  called  the 
nu  column,  under  the  command  of  Sir  G.  C. 
ItSiock,  K.C.B.,  and  it  baring  been  referred  to 
«oart  to  decUre  who  are  the  parties  entitled  to 
liooty  and  in  what  proportions.  The  suit  was 
i:tiited  on  behalf  of  the  Madras  column,  and 
ir  the  issue  of  a  citation  calling  upon  all  parties 
iipeat  in  the  suit,  who  claimed  to  share  as  cap- 
|r  a  petition  was  filed  by  the  pits,  claiming,  as 
^--^nptors,  to  be  exclusiTcly  entitled  to  the  booty, 
taffances  and  answers  were  also  filed  on  behalf 
■•  officers  and  men  of  Tarious  forces  who  claimed 
m  also  entitled  to  participate  as  having  construc- 
9u  assisted  in  the  capture. 

Attorn^'  General,  the  Queen's  Advocate,  Pren- 
and  Ayrton  appeared  for  the  pits. 


Pdty  Q.  C,  Cotton,  V.  Lushingion,  Bovill,  Q.  C,  Dr. 
■1H,  Q.  C,  V.  Harcowrt,  Q.  C.,  Brett,  Q.  C,  Coken, 
jBter,  the  SoUcitor- General,  Pritchard,  Coleridge, 
a.  Ai/far,  E,  C.  Chrkson,  Price,q,C„  Kempluy, 


JL  James,  Q.C.,  Denman,  Q.C.,  Bayford,  Karslake, 
i  Collier,  Cole,  Q.C.,  Pigard,  Hughes,  Pollock, 
mh,  a  C,  J,  Paterson,  F.Kelfy,  Hume   WilUams, 


',  Dr.  Twiss,  Dr.  Tristram,  and  Goldsmith,  for 
▼uious  def  ts.  daiming  as  joint  captors. 

^he  right  of  the  pits,  as  such  to  open  the  case  was 
^ted  on  behalf  of  the  defts.,  and  a  discussion 


the  Attorn^  General — This  case  is  sui  generis,  in 
It  H  is  the  first  case  of  military  booty  that  has 
IB  referred  to  the  court  at  all  under  the  Act  of 
lUament,  and  it  is  also  sui  generis  in  another 
Met,  and  because,  instead  of  a  simple  question 
meen  the  actual  captor  on  the  one  side  and  per- 
il dimming  to  be  captors  by  construction  upon 
I  other,  we  have  a  large  number  of  defts.  who 
sot  be  reduced  into  less  than  ten  or  eleven 
liiict  cases,  all  of  which  depend  upon  the  view 
idi  may  be  Uken  of  the  effect  of  each  of  the 
kms  operations  in  the  general  design  which  is 
fBd  to  have  existed.  The  right  primd  facie 
ngs  everywhere  to  all  pits,  to  open  the  case  to 
oonrt,  and  if  it  were  denied  in  this  instance 
rj  one  of  the  defts  would  have,  in  the  first 
aaoe,  to  open  his  case,  and  the  pits,  answer  at 
%  •Isren  cases  at  once.  And  then  after  the  pit. 
been  heard  there  would  be  eleven  replies  at 
1^  In  nrindple,  and  in  point  of  convenience,  the 
kp0  of  the  casi^  and  the  time  of  tbe  court,  would 
mftaitnf  igr  uw  plL  opening  bia  caee^  dealing 


with  it  upon  the  merits,  which  are  as  much  known 
upon  the  present  occasion  to  one  P^rty  as  to 
another,  and  a  single  reply  would  follow  from  the 
pits,  in  the  usual  manner.  There  is  no  rule  of  prac- 
tice ^>plicable  to  this  court  at  all  which  can  in  the 
slightest  degree  interfere  with  it.  Prize  cases  are 
not  preoBdents  for  this  purpose,  nor  is  the  Deccan 
case,  for  in  that  there  were  only  one  pit  and  one 
deft. 

Dr.  LusHiiroTOH.— There  were  more  parties  thtti 
those  in  the  Deccan  case. 

Tbe  Attameg- General— Thi^  only  parties  heard 
besides  those  whom  I  have  mentioned  were  the 
Esst  India  Company;  but  your  Lordship  will 
recollect  that  they  claimed,  not  as  captors,  but 
on  quite  a  distinct  footing.  It  would,  under  the 
circumstances  of  this  case,  be  a  positive  injus- 
tice to  the  pit.,  under  the  pvetence  of  recog- 
nising in  him  a  primA  fade  right  (because  he  is 
admitted  at  aU  events  to  have  some  interest),  to 
deprive  him  of  the  usual  right  of  pits,  in  aU  courts 
to  make  out  their  own  case,  and  to  have  a  general 
reply. 

RoU, — It  would  be  contrary  to  the  ordinary  course 
of  procedure,  and  contrary  to  the  convenience  and 
justice  of  the  case,  if  the  pits,  were  now  to  begin.  It 
is  not  in  all  cases  the  rule  that  the  pit.  begins; 
those  upon  whom  the  affirmative  of  the  issue  is 
thrown  are  the  parties  who  have  to  begin.  They 
are  usuidly  the  pits. ;  but  upon  whom  does  the 
affirmative  of  the  issue  rest  in  the  present  case? 
Cleariy  upon  the  defts.,  as  the  resps.  to  the  pits, 
in  this  case,  to  establish  that  they  are  entitled 
to  share  with  Sir  Qeorge  Whitlock's  column  in  the 
booty  taken  at  Banda  and  Kirwee.  What  would  be 
the  case  if  they  did  not  begin?  It  is  utterly  im- 
possible, the  pit's  title  being  admitted,  that  he  should 
meet  the  points  which  are  raised  by  the  defts.  He 
will  have  to  do  that  for  the  first  time  in  hb  reply ; 
new  points  will  be  put  forward  by  him  and  pressed 
against  us  in  his  reply,  and  we  shall  have  no  means 
whatever  of  meeting  those  answers  which  may  be 
given  to  our  case.  Whoever  begins,  it  will  be  abso- 
lutely indispensable  that  some  reply — whether  one 
or  more  is  another  question — must  be  g^ven  to  that 
reply  to  our  case  which  the  Attorney-General  of 
course  at  some  time  or  other  must  give.  We  rely 
first  upon  the  universal  practice,  and  next  upon  the 
fact  tluit  the  universal  practice  is  consonant  to  the 
convenience  and  justice  of  the  case.  There  is  no 
case  in  which  an  actual  captor  claiming  the  whole 
of  the  prize,  and  daiming  to  exclude  some  portion 
of  the  fleet,  has  actually  begun,  but,  to  use  an  ex- 
pression more  or  less  accurate,  the  constructive 
captors  always  begin. 

The  Solicitor' GemraL — ^In  the  report  of  theDeocoa 
case,  the  following  discussion  took  place: — Dr, 
Lu8hington:  **Your  Lordships  will  permit  me  to 
xnakB  one  observation.  Your  Lordships  were 
pleased  to  say  the  other  day  that  the  counsd  for 
Sir  Thomas  Hislop  were  to  commence.  I  humbly 
submit  to  your  Lordships  whether,  as  this  is  to  be 
assimilated  to  a  regular  prize  cause,  where  the  com- 
mencement is  on  those  who  claim  as  joint  captors, 
we  ought  not  to  begin."  Mr.  Harrison :  '*  AU  our 
documents  have  been  in  the  hands  of  the  other  side 
a  considerable  time,  but  we  have  heardnothing  of  joint 
capture."  Earl  oj  Liverpool:  "  I  think  it  would  be 
desirable  that  we  shoula  decide  that  now,  would  it 
not?**  Dr.  Lushingion:  **I  should  think  it  would, 
my  Lord.  Your  lordships  will  permit  me  to  state 
that  the  ground  upon  which  I  numbly  contend  it 
would  be  mote  Tegu\ax  tViaX  'w^  ^oraSA  co^xsaw»^\^ 

simply  tius,  thaX  m  every  WMse  ^^fiasim'^  «ivaf«»R» 
in  wMch&damk\»xnly^U>1SiDMC««lk«bYaa^^»q^flL^ 
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the  cUim  of  tho  tctuii  capt«c  haag  admitted,  in 
all  those  cues  it  hu  been  caitonuuy  tor  the  joint 
captor  to  state  hia  caw,  and  to  begin  in  the  flrtt 
inatance;  and  J  apprehund  that  is  consistent  with 
nniTenal  principles— that  tho  onut  probandi  lie*  on 
him.  He  who  has  actually  cCFevted  the  capture 
cannot  be  expected  to  go  on,  for  it  will  be  impos- 
■ible  for  hioi  to  know  the  grounds  on  which  the 
caie  ii  to  be  put."  The  general  rule  of  the  Admi- 
ralty Court  was  followed  in  that  caae.  Take  the 
well-known  case  where  an  action  of  ejectment  is 
brought  by  the  heir-at-law,  and  the  question  to  be 
tried  is  whether  the  heir  is  entitled  or  the  devisee. 
The  heir  is  the  pit,  but  it  is  the  well-known  practice 
of  all  the  courts,  and  in  fact  not  disputed,  that  if 
the  defL,  the  derisce,  chooses  to  admit  the  prinn 
facU  title  of  the  hi'ir,  be  is  entitled  to  begin.  The 
•ame  rule  previvili  in  vmry  case  in  common  law  in 
which  the  afflnnative  issue  is  on  the  deft.,  with  the 
exception  of  one  or  two  eases  in  wliich  the  damages 
are  unliquidated ;  but  they  do  not  apply  here. 
That  being  the  ordinary  rule  certainly  uf  the  courts 
of  Common  Iaw  and  of  the  Admiralty  Courts  also, 
why  is  this  case  to  be  an  exception  'I  The  principle 
is  the  same  whnteTer  may  be  the  namber  of  the 
joint  captors,  and  the  joint  captors  on  whom  the 
aniu  proiiuidi  lies  ihunld  b^n,  otherwise  the  pit. 
will  have  in  a  great  measure  to  prove  a  negative. 
He  proves  that  he  has  captured  ;  but  that  U  not 
enough  for  him  to  do ;  he  must  also  prove  a  negative 
against  each  of  us. 

Di.  LusaiHoTOK. — It  was  impossible  for  uo  to 
have  reail  these  papers  without  anticipating  that  in 
all  probability  Uiis  very  question  would  arise,  and 
that  I  should  have  in  the  first  instance  to  determine 
what  course  was  best  to  adopt  in  order  to  attain  the 
great  end  that  is  in  view,  namely,  the  due  admini- 
Btratlon  of  justice.  Now,  the  determination  of  the 
court  depends  partly  upon  what  has  been  the  esta- 
blished practice  in  questions  of  this  description,  and 
partly  upon  the  considefation  of  upon  whom  tlif 
onu>  probuiidi  lies,  and  lastly  upon  what  course  will 
be  best  to  attun  the  end  of  justice.  Now,  with 
regard  to  the  practice,  there  has  been  no  practice,  so 
to  speak,  with  respect  to  buoty  taken  on  land. 
There  has  been  an  establisheil  practice  with  respect 
to  vessels  captured  at  sea,  and  with  respect  also  to 
conjoint  operations  of  the  army  and  navy.  In  both 
tboae  cases,  without  any  exception,  the  rule  has 
been  that  those  who  claim  to  share  in  the  joint 
capture  bcKan  to  state  their  case,  and  afterwards 
were  entitled  to  reply.  I  believe  that  no  instance 
can  be  brought  forward,  either  in  the  Court  uf 
Admiralty  or  in  the  Court  of  Appeal,  in  which  this 
course  was  not  pursued.  If,  therefore,  practice  is  of 
Importance,  practice  would  induce  me  lu  adopt  the 
course  wliich  has  been  followed  in  so  large  a  number 
of  instances.  Now,  with  regard  to  Uie  onns  pro- 
bandi,  and  to  the  fact  that  upon  the  present  occasion 
the  actual  captors  are  the  pits.,  in  truth  and  in  fact 
they  arc  pits,  in  name  only  ;  they  are  made  pits. 
upon  the  present  occasion  only  for  the  purpose  of 
calling  into  the  arena  those  persons  who  might  have 
set  up  a  claim  to  the  booty  in  question.  I  do  not 
know  that  this  was  precisely  the  best  course  which 
cunid  have  been  pursued.  Another  course  might 
have  been  j)urBued  had  it  been  deemed  necessary  so 
to  do.  but  Ibis  was  clearly  the  most  expedient.  With 
reganl  to  the  onui  imbandi  I  apprehend  that  when- 


proof  in  order  to  establish  his  case. 

miapnibariiH  upon  the  Attorney-General's  party 

tbej'  are  the  actual  captors,  and  unless  another  ok 
ctn  be  made  out  wbicb  shall  show  that  oAAi 
juu-tici  are  eatitled  to  share  with  them,  ihej  api    — ,  _  _ 

eatiUed  to  take  the  whole  of   the  booVj.    8ow,\»iw  •ii»w^«»>»«^*«>  *» 


ii.cording  to  my  knowledge,  kud  so  fscSil< 
I>retend  to  give  an  opiaion  npon  the  solifec^ii 
iTisen  appurtenant  to  the  preaemt  vfatte  lliei 
fiiobaadi  has  been  imposed  upon  a  psKy,  itj 
I'lititled  to  begin  In  order  to  folfll  that  dilj.  1^,  ■ 
1  believe  it  has  gone  so  far  as  this:  thslcnik 
iHses  where  the  oaus  proiceuii  tn  the  onpi' 
instance  did  not  attach  upon  a  party,  yet,  if  ill 
tnurse  of  the  pniceedinga  the  aa«ipn>6a«Cili3H 
and  did  attadi  upon  a  party,  they  ware  b<Md1 
produce  the  evidence.  If  my  metoofy  dosi  M I 
iTie,  I  think  that  even  in  the  great  trial  is  I 
I'ecam  case  that  was  the  .  prind^  tkil  « 
,'i.loptcd.  And  looking  at  all  those  OMtM^ 
)i;ipears  to  me  with  regard  to  the  Attoraej-OHH 
proposition,  that  olthou^  it  if  tne  tbit  ■ 
iT^convenience  might  be  avoided,  and  mnch  tnM 
rk'lay  might  be  saved,  yet  that  it  mUitatcitl 
jiLCainst  practice  and  against  principle,  and  IM 
lii^nd  that  it  is  my  duty,  whatever  may  be  iks  ■ 
which  this  case  may  occupy,  whatever  labtMrtksH 
may  have  lu  undergo,  to  choose  that  conneww 
most  adapted  to  attain  the  end  of  jnstiKi 
most  consonant  with  past  practice.  TbeidM^l 
proper  course  will  be  for  the  oQua  claimBB 
bi'gin, 

Tiutdag,  Jm.  16,  1866. 
Th«  Flora. 
CollUion — Stcoiul  amil — Practia. 
'Flit  juritdiclion  mhkh  'M  coarl  undoiAlti^  f 

aclioH  ihoald  bt  caaiioiaif  ci 
AppHcalion  for  tacA  an  amtt  ihoald  be  si 

court  iUtlj. 

This  was  an  application  for  a  taptntdei 
(if  a  second  arre»t  i)f  a  veasel  in  respect  of  the! 
cause  uf  action,  aud  to  condemn  the  pit.  in  the! 
a  nd  damages  occasioned  by  the  second  aiiesL  Ai 
ill  respect  uf  damages  had  been  commenced  ii 
Mtm  of  lOWL  against  the  vessel  and  her  cargo. 

Bail  had  been  given  in  the  sum  of  lOOOL  tsi 
|HT»perty  released,  and  it  being  desirable  a.— 
til  increase  the  amount  of  the  action  to  3DO0L 
[>ructor  for  the  defls.  agreed  to  the  increase 
^ent  to  tlie  pits.'  proctor  the  names  of  the  ftni 
^iiil ;  subsequently,  however,  the  owners  a 
vessel  refused  to  give  bul,  aud  the  pits,  if 
arrested  her. 

v.   Laahington  moved   for  a  i 
I'.-ndcd  that  the  court  only  coutd  order  i 
arrest  in  respect  of  the  same  cause  of 
tliat  the  cargo  could  not  be  arrested,  a 
had  yet  become  due. 

Dr.  LusHlNQTON. — Surely,  in  all  cases 
the  ptt.  has  a  right  in  the  Brst  instance  i 
cargo,  as  the  presumption  is  that  freight  is  <v 
until  the  contrary  is  shown. 

Brttt.  H.  C.  and  OmUoii  cont«nded  that  it  Ai 
iplicaUon  for  a  second  warrant  bad  been  malt* 


damtft 
ineit* 


appUl 


second  w 
'ould  have  been  granted,  and  A 
the  defts.  had  no  cause  of  complaint.  At  cMStf 
liiw,  in  order  to  increase  the  amount  of  damage* 
fecond  suit  ia  instituted  and  the  first  one  ^"^ 
tinued,  and  that  is  in  effect  what  ha*  been  dmt  * 
the  present  case. 

Dr.  Ll'shikotom. — The  court  hai  no  doobttWll 
lias  the  jurisdiction  to  order  a  aecood  ams^Mji 
\>  &  w>w«i  wbuih  ihonld   be  cantionly  eiMM'i 


HASrmfE  LAW  0A8E8. 
Tbk  PiDi.— Thi  Floka. 


[Asm. 


Kes,  I  ih&ll  allow  theieooiid  arreat, 
•t  put;  tay  coaM.  Tbe  preseot  bail 
matt  be  delivered  Dp  to  be  csncelled. 


TWdby,  Ftb.  13,  1866. 


I  tKiitltd  to  tie  a»U  of  a  eonmiiavni  of 
■Mt  bJbi  il  apFKort  tAot  tktn  it  a  nduiailial 
ktBem  lie  (^ipraiitd  vaiie  axd  that  altegad 
t*. 

>  a  lalTige  lult  agilnit  the  brig  Paul  and 
or  aervice*  rendered  in  the  luonth  of  Sep- 
:  by  the  ecrev  steuner  Betera,  belonging 
[lo  EgfpUau  Steam  Narigation  Compan; 

a.  Bled  an  affldavit  alleging  tbe  cargo  to 
rool  partially  damaged,  and  to  be  ot  the 
i79L  8«.  2J.  llie  plU.  were  diaaatisfled 
ttlmate,  and  iMued  a  commiasion  of  ap- 
Dnder  which  the  cargo  waa  valued  at 
,   or  22i»L   6t.  more    than    the    defts.' 


e,  Bpiaia'Eee.  A  A 


p.l76,n. 


C.  and  Ball,  for  the  plti.,  oppoaed  the 
d  aalced  that  tbe  deft*.  l>e  coiMenmed  in 

The  caae  of  the  Comnunhre  it  cleuly  dts- 
le,  for  in  that  caae  tbe  differenoe  between 
ted  and  appraiied  valu^  wai  only  15L  Id 
the  value  aa  appraiaed  i*  nearly  half  aa 
a  aa  that  stated  by  the  deft* : 
tioH,  1  W.  Bob.  827  ; 
ffdobw.  6  L.  T.  Bep.  K.  S.  1E2. 

tBtHaTOH. — I  am  of  opinion  that  the 
or  thia  appraiaement  haa  been  ihown  by 

Am  a  general  rule  the  deft*,  are  called 
ito  the  value  of  their  prop^^y,  and  if  the 
iaiatisQed  with  the  eetimate  tbey  may 
■nmiaaion  of  appraiaement,  and  if  it  tw 
i>Ted  that  the  deft*,  have  not  atated  the 

the  pit*,  are  entitled  to  the  coata  of  tbe 
nt.    Thia  i«  the  general,  though  I  by  no 

that  it  is  the  oniveraal  rule,  but  In  thia 
U  auch  a  anbatantial  difference  between 
imatea,  that  the  plu.  are  clearly  entitled 
t  of  the  appraiaemeia. 


Feb.  13  and  20,  1866. 
n  the  Right  Hod.  Dr.  LnsHDCOTOH.) 

Tas  Floka. 
a — Amttjbr  freight  nni  due — Rektae. 
Mvxf  a  ^ip,  to  biame  for  a  coninoHj  am  onti/ 
•d  ta  obtain  patfmenl  of  the  freight  due  to  the 
',  owf  therefore,   if  no  freight  hat  occrtiei^ 
mSl  thcrte  a  rtkaie  of  Ua  cargo. 
mud  to  Hamlmrq  woi  thipptd  on  board  a 
6el  auM  into  eoSuimi  with  a  thip  off  Cont- 
la  tev"*  P"^  '"'<'  Phpnoulh,  mid  mat  witli 
•  mrtiltd  lAert,  tad  rmnmned  under  arrett, 
ifmet  of  tht  cargo  declined  to  accept  it  at 
,  mad  tie  bargtie  vof  tabteqiietitli/   held  lo 
-  A*  i»fi£nnt. 

Aeranf  a  release  of  the  cargo  without  coiU. 
mXoT.  laes,  the  b»tqae  flora  and  the 


abip  AOan  came  into  coUition  ^  Cornwall,  and  tho 
Flora  in  conaequence  put  into  Falmonth,  where  (be 
veaael,  "  her  tackle,  apparel,  and  furniture,  and  tbe 
freight  duo  for  the  tranaportation  of  the  cafgo 
laden  on  board  the  said  veaael,"  were  arreated.  TIm 
owner  of  the  Flora  ultimately  declined  to  give  bail, 
and  the  conalgneea  of  tbe  cai^o,  which  waa  deatined 
for  Hamburg,  refuaed  to  accept  it  at  Flymoath 
and  iusiited  npoo  ita  being  delivered  at  Ilamburg 
in  compliance  with  the  terma  of  tbe  charter-party. 
The  chartei^party  contained  no  atlpulatioo*  for 
payments  on  account  of  freight. 

On  the  lat  Feb.  1866,  the  Court  heard  the  prin- 
cipal cauae,  and  waa  of  opinlan  that  the  Flora  waa 
alone  to  blame  for  the  collitioa,  and  the  Flora  and 
her  ownen,  and  the  freight  due,  were  ooudemned  In 
the  damage. 

Uibcard,  Q.  C.  and  V.  Lvihington,  for  the  deft*., 
moved  fur  a  releaae  of  the  cargo  arreated  on  account 
of  freight. — Cargo  on  board  a  wrong-doing  veaael 
cannot  aa  cargo  be  arreated  by  the  ownera  of  the 
other  veaael:  (^The  Victor,  1  Lu*h.  73.)  It  may 
indeed  be  aeized  for  freight,  but  then  only  for 
such  as  haa  accrued,  which  in  thia  caae  i»  none,  aa 
Dothing  haa  been  paid  or  agreed  to  be  paid  cm 
account,  and  the  consigneea  decline  to  aucept  the 
cargo  at  a  port  ahort  of  ita  deatinaclon  au<l  pay  pro 
rata  frmght.  If  the  aeiiure  be  aanctioned  the  atdp- 
owner  may  be  compelled  to  pay  money  which  he 
may  never  be  reimbuned,  aa  the  gooda  migbt  ha 
lo«t  during  the  reminder  of  the  voya^,  and  the 
freight  proapectirely  piud  would  then  nevtr  become 
due.  Tbe  pit.  haa  a  remedy  over  in  pertonum  agt^hlt 
the  deft.,  if  tbe  rei  ii  not  aufficieot  to  anawer  the 
claim.  No  case  can  be  cited  in  which  the  owner  of 
the  cargo  ha«  been  compelled,  in  order  to  obtain 
the  release  of  hia  cargo,  to  pay  anytfaing  not  actu- 
ally due : 

T^LtB,!  Luah.  444 ;  6  L.  T.  Bep.  K.  8.  W: 

The  Raidaierg,  6  0.  Bob.  14!; 

The  Diana,  &  C.  Bob.  60  :  7  L.  T.  Bep.  N.  3,  897 ; 

Tlie  Vniu  CalAarina,  6  C.  Bob.  269. 
But  if  the  shipowQer  abandons  the  cargo  the  owim 
of  it  muat  ei^er  loae  bis  property  or  pay  a  freight, 
fur  which,  if  the  goods  should  be  subsequently  kwt, 
he  would  never  hare  been  liable. 

Breii,  Q.  C.  and  E.  C.  Clarkton  for  the  plta^ 
This  is  a.<  application,  not  by  the  owner  uf  cargo, 
uiii  by  the  shipowner,  the  wrong-doer,  and  hii  object 
in  aakin^  for  releaie  of  the  cargo  is  Uiat  he  may  be 
enallel  to  earn  freight,  and  not  be  liable  to  account 
for  it  to  the  pits.  It  is  by  the  defta.'  own  default 
that  the  cargo  has  not  been  delivered  at  ita  port  of 
destination,  and  the  defta.  are  therefore  bound  to 
carry  it  on  though  at  an  additional  lost.  The  abip> 
owner's  lien  apun  tbe  cargo  continues  throughout 
the  voyage,  ao  as  to  enable  him  to  earn  the  freight, 
and  to  ^t  lien  the  pita,  have  now  a  right  to 
succeed. 

Mihoard,  Q.  C.  in  reply.— According  to  tbe  coo- 
tention  on  the  other  aide,  the  pit*,  would  now  toe- 
ceed  to  the  defta.'  lien  upon  tbe  goods,  in  order  that 
the  defta.  may  still  carry  on  the  goods,  and  to  earn 
the  freight.  The  right  must  be  tranaferred  with  all 
ita  incidents,  but  the  plu.  do  not  propose  to  carry 
on  the  cargo. 

Dr.  LuaaraoTOA. — It  it  clear  that  the  ownera  of 
cargo  on  board  a  vessel  wbicb  has  occasioned  a 
coUistun  are  in  no  respect  retponiible  for  the  damage, 
aa  they  have  no  right  of  interference  ur  control 
over  the  ship,  and  therefore  cannot  be  lu  blame. 
But  it  is  also  clear  that  all  the  property  wliictiiaaa. 
board  the  ship,  and  '»  liw  \.To?ini.:i  (A  *«  Aivv 
owner,  is  luiWe,  wid  flMwdote  tti«  cwip  «  ■*»™^1, 
■rreflad  by  the  ^tt.  \n  otfiat  V)  <iM*ia^*J™«*-  *"■ 


MAWITTWT!  LAW  OABES. 


Adm.] 


The  Repeath  b.  Tkb  Bbj 


r  Kraokboi. 


the  freight  tu  whivh  thu  Bhipowncr  wuulil  have  bven 
entitled.  But  thu  ri^lit*  of  the  ihipowner  tii  nhieh 
the  plti.  lucceed  cxieml  ua  further,  and  therefore. 
if  uo  freight  ia  HctuuUj  due.  no  rifclit  of  arreit 
attache*  upoo  the  naigo.  lu  thi<  i-aw  the  onto  wu 
to  be  deliiered  at  Ilauiburg.  and  has  been  carried 
to  Plymouth  on\y,  and  thcii;  ii  nu  etipulatiun  in  the 
charter- part j^  fur  paj'nient  on  ocixuiit  uf  freight, 
and  no  axiceptance  uf  the  carpo  at  hljniuuth.  No 
A«ight,  therefore,  ii  due,  and  thuu)th  the  maiter,  as 
agent  of  the  ahipowiiGra.  mav  tranihip  the  cargo  and 
carry  it  on  to  the  port  of  deitination.  and  ao  earn 
the  freight,  ;et  thia  right,  fven  if  it  bad  been  uked 
for  b;  Uie  pita.,  could  nul  hare  been  tnuiaferred  to 
them  by  reaaun  of  the  colllaioD.  Under  the 
circumatances,  I  muit  relcajc  the  cargo,  but  without 


DUBLIN. 
SaiBrthy,  Die,  16,  IDOG. 

(Before  Judge  Kbli.v.) 
The  Repbatbr  v.  Ttie  Braoa,  op  Kraokboe. 

Unlet  of  the  nod  aadfortiyn  Atpi. 
Norwegian  ihip  httd  to  ht  liable  in  damaga  and  •nwta 
for  honing  cotae  .iaio  coBiiioit  itilh  a  BriCitA  thip 
lirovgA  brtaeh  of  ike  I  Uh  arliclt  of  Va  Admirailg 
lUpalali<m  Oi  to  nle  of  the  mail,  nA  rtgahtioat 
being  binding  hu  cunveKtioa  on  Nuru-^ian  liip*, 
Khefher  the  nlM  '        '  ■ '  -' ' 

Britith  Juriidiclion 


I   take  plate  oultide  o 


Kellt,  J.,  in  giving  judgment  in  thia  cue,  said ; — 
About  eight  o'clock  on  the  marnJFig  of  the  2Tth 
Sept.  laat  (18Gu).  a  British  barque,  the  Bipeatrr,  ol 
Sllgo,  ^98  tons,  her  maeler  and  ten  handa,  at  the 
time  about  3(X)  milea  off  the  Banka  of  Newfound- 
land, waa  on  her  voyage  from  Gor$toii,  fur  the  port 
of  LiTerpool,  to  Quebec,  with  coala.  elose-bauled  un 
the  port  tack,  a  light  breeze  from  S.W.  by  W.,  with 
a  lifting  fog,  and  going  about  three  kno'.a  through 
the  water,  her  courae  being  then  N.W.  by  W,  J  W., 
irtien  the  obaerved  a  sail  emerging  from  the  fog 
about  two  cables'  length  off,  and  about  half  a  point 
on  her  ttarboard  bow,  nearly  end  on.  That  aail  waa 
a  Norwegian  barque,  the  Bragit,  of  Kragerue,  439 
tona,  her  maater  and  twelve  hands,  proixeding  on 
ber  voyage  from  Quebec  to  Cork  with  timber  and 
deals,  b^iog  about  E.  by  S.,  about  four  points 
free,  the  wind  a-beam  and,  according  to  her,  S.S.W.; 
her  rale  of  going  about  five  knota,  and  she  very 
nearly  at  the  same  time  and  diatance  sighted  the 
Eqmler,  about  one  half  point  on  hiT  Starboard  bow, 
coming  toward*  her  W.  by  N.  ^  N.  Under  auch 
conditiona  m  these,  two  vessels,  one  of  them  going 
free,  were  thus  placed,  steering  nearly  oppoaite 
couraea,  end  or  ne-irly  end  on  to  each  other,  with  a 
conjoint  velocity  of  eight  knots,  and  less  than  a 
quarter  of  a  mile  distance  between  them.  The 
masters  of  both  of  them  seemed  perfectly  and  moat 
correctly  aware  of  their  duty,  and,  therefore,  of  the  pro- 
l^ety  and  neceaaity  of  each  at  once  putting  hia  hi'lm 
to  port  in  oitler  to  avoid  a  colliaion.  The  evidei^ce 
upon  the  part  of  the  Jiepealer  (the  petitioner  in  thia 
■ilit)  ia,  that  her  helm  waa  immediately  put  hard  up, 
that  is  to  port,  and  that  slie  at  once  began  to  fall  off, 
but  tb»t  the  Brugo,  instead  of  porting  likewise,  put 
ber  hvim  lo  starboard,  followed  ruunil  altei  tiw 
Sqitaler,  when  the  tuaster  of  the  Btptaier  aeetng  ttat  ^ 
Bt^a  trjthia  one  hundred  aad  Uuitj  oi  liny  juAa 


ciiniing  down  on  him  rather  an  his  Htartuiri  In 
and  that  a  collision  had  heoonio  iiicvitibl«,  ioidi 
to  diminish   its  violencet   put  hia  on  IhId)  y^\ 
a-atarboard,  and  had  already  conw  np  a  litil«4~ 
his  barque  was  struck  with  grest  force  by  Ik  If 
n  little  before  the  starboard  cathead,  tlv  N~*~ 
biiw  of  the  Braga  coming  into  violent  egnia 
Ihat  of  the  Krpraler.     By  that  collislin  tbt  H 
Ajirit,    jibboom,    headstaya,    with   tailt  aod  ■ 
attached  of  the  Repeater  were  broken  sad  (mL 
away,   the   uutwater   bntkon,    foreooone  MiA 
pieeea,  the  planks  on  the  starboard  bow  wm^ 
ilown  to  the  water's  edge,  and  the  covatiif  tl 
and  deck  ripped  up,  her  state  bciogaodilkBtH 
and  crew  felt  obliged  to  abandon  and  biini|i~ 
under  the  humane  permission  of  the  maaur 
Hmga,  who  kept  by  them,  tii  take  refoge  (■ 
bit  resscL     ITrom   that  cailision  the  |bd  ' 
went  clear  almost  immediately,  the  eodn  M 
reiicG  from   their  flnt   sighting  each  otliBt  i 
ill  disastrous  tenninatioti  c-ccupying,  at  tke  fl 
highest  calculation,  hut  three  minate*  sw* 
lu   all    the    important   details    of   this  t 
tlic  master    and   crew   of  the    Septalir,  I 
their    direct    and     their     rrr-nt  CTanilnsH 
({\itlc  conaiatent   and  comborative  of  ead 
On  tile  other  side,  the  evidence  on  the  p** 
Uraga  is.   according  to  hex  maater,  that  it^ 
piirt,  and    ported  half   a  minnt«  ( 
Hqieaier,  and  that  he  did  not  give  tl 
Ixiard  until  after  the  Repeater  had  ats 
If  he  had  not  done  so,  but  kt'pt  his  port  kl_ 
Rtpeater  would  have  came  Inio  bis  portbow,H 
collision  would  have  been  three  times  wot    ' 
waa.    The  case  of  the  B^eater  then  is  A 
ahe  alone  ported,  snd  that  finding  th~  "  ~ 
port,  but  starboarded,  ahe,  in  order  tc 
ai.<quences  of    thst    mistake    of    lbs   i 
obliged  to  starboard  also.    The  caM  of  Ihtfl 
s  little  more  complex,  it  being  that  she  not  ■ 
p<irt.  but  was  the  flrat  to  do  so,  and  that  r 
iiarboarded  after  the  Rtpeater  h, 
Hvoid  the  consequence*  of  that  e 
ulwerved  upon  the  view  of  these  two  cu%jH 
thst  while  that   of    the    Braga    admits  IMH 
Rrpenler  ported,  the  case  of    the  R'P''*'J^ 
denies  that  the  Braga  parted    at  all ;   and  r^^ 
two  issues  are  knit  by  thee i— the  first,*! 
important  one,  namely,  whether  the  Au^W 
not ;  secondly,  if  she  did  port,  which  veMt  ' 
Bfst  to  starboard.    Now,   the  case  of  t 
having  distinctly  tendered  these   ianus,  ~-,~^ 
altogether  by   tiie  corroborative    evidenn  uW 
Hfptatet'i  witnesses   and  case,  it   beMOHi  4 
nary   lo  examine  dettf Is  In  the  evideM*  il  * 
Braga'i  case,   and   to  decide  how   far  dMSl" 
be  consistent  and  uniform  with  each  othw.  1 
then,    to  test   the  aceniscy  of   the  maatis'l-- _ 
dence.     Hia  statement   iraa,   that  he  bad  I**"! 
half   a   minute   earlier   than    the   Ajssslw;  M I 
he    has    also   stated   that   when    first  c 


mate  aft  to  see  how 
shift  nf  his  helm  onl 

and   reporting  it  to .    ^ ,    .. 

tiinaidered  a  reliable  witness  as  to  baviiu  portri 
livfure  the  Rfjiealtr  had,  when  by  bis  own  adwiriB 
he  did  not  know  how  his  owti  belm  waa,  i4(iti 
n  SB  looking  at  the  RrpiaUr  already  uodo  a  |M 
helm?  Again,  be  state*  that  be  had  uftMl  *i 
Ihree  masts  of  the  R^tatv  fifty  seeoodl  afMl* 
tiud  ported,  and  kept  than  in  view  for  half  a  ^i^ 
WfDit  he  atarboarded,  thus  malung  hia  tiMtl^V 
fl  purl  helm  tube  just  on*  minute  and  ahalLwbM>i 
the  RiHii  Ht  the  wheel,  who  should  La 


\^ft  l^^al.   \-i™v.  ™»k.*« 
AXtUhta  *»*  \aa   m 
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luflfed  up  about  one  point ;  but  Uamp- 
ter,  who  was  on  deck  with  him  at  the 
t,  says  that  he  (Hampton)  could  not 
ya  was  under  the  influence  of  a  port 
time.  Again,  the  master's  evidence  is, 
the  Repeater  luffing  up  before  he  gave 

0  starboard;  but  Hampton,  on  the 
him  at  the  very  time,  states  that 
sr    the    order    to    starboard    he    saw 

coming  up.  These  may  appear  to 
4  them  at  least)  minute  criticisms, 
e  borne  in  mind  that  such  must  neces- 
as  minutes— even  half-minutes — are  of 
in  the  investigation  of  a  transaction 
first  to  last,  occupied  but  three  minutes 
besides,  they  test  the  accuracy  of  wit- 
the  four  witnesses  produced  on  the  part 
JO,  three  are  thus  contradicting  each 
loth  the  points  at  issue ;  and  upon  the 
boatswain)  the  court  should  be  slow  to 
"eliance  on  account  of  the  simulation 
r  him  in  order  to  be  examined  in  that 
ireign  witness  ignorant  of  the  English 
i  Court,  however,  having  called  for,  and 

Braga's  log,  will  now  read  from  it  the 

1  occurrence,  and  prefacing  its  so  doing 
i  language  of  Lord  StoweU,  when,  in  the 

Eleanor^  that  great  judge  was  about  to 
testimony  of  witnesses  by  the  entries 
log,  he  said :  **  Witnesses,  when  they 
fact,  may,  perhaps,  be  aware  it  has 
x>int  of  consequence,  and  may  qualify 
its  of  past  events  so  as  to  give  a  colour- 
to  it.  But  the  journal  (the  log)  is 
^rehand,  and  by  persons  unacquainted, 
th  any  intention  of  fraud,  and  may, 
•e  secuiely  relied  upon,  whenever  it 
he  prejudice  of  its  authors."  Now,  the 
lestion  is  as  follows :  ^'  On  the  27th 
f-past  seven  o'clock  a.m.,  put  a  man  on 
t,  and  about  eight  o'clock  the  man  on 
t  called  out,  *  Hard  a-port ;'  and  as  the 
at  breakfast,  came  out  ill  a  hurry  on 
>t  the  stranger  in  sight  on  starboard  bow, 
en  we  got  to  see  the  stranger,  it  seemed  to 
!  was  falling  off,  but  in  a  moment  bore 
d  we  then  resolved  to  put  the  helm  hard 
if  possible,  to  prevent  the  collision ; 
I  too  close  to  each  other,  and  it  was  im- 
escape  the  collision.  The  Repeater 
her  bow  on  our  starboard  bow,  which 
our  waterstay  martingale,  and  got  our 
nchor  adrift,  and  split  some  of  the 
>ur  starboard  bow.  We  saw  the  re- 
sprit  and  jibboom  break  away  after  the 
tiich  was  only  a  moment,  and  we  were 
other."  The  entry  just  read  establishes 
r  doubt  the  following  most  important 
t,  that  the  look-out  had  been  only  just 
)  minutes  before  the  collision  occun^d, 
i  of  the  Braga  being  that  she  sighted  the 
half-past  seven  ;  secondly,  that  when 
*  was  sighted  she  was  already  under  her 
uid  falling  off ;  thirdly,  that  the  Braga 
f  the  evidence  of  Kane,  the  man  at  the 
r  a  weather  or  starboard  helm ;  fourthly, 
y  that  the  Braga  had  not  ported  at  all, 
rved  the  Repeater  not  only  falling  off, 
;  up  also,  off  her  own'  starboard  bow ; 
kose  the  log  is  not  only  silent  upon  it, 
aterial  and  saving  point,  but  only  and 
we  then  determined  to  hard  a-starboard, 
ly  under  their  weather  or  starboard  helm;" 
that  she  not  only  kept  a-starboard  whilst 
'  was  off  her  starbofu^  bow,  but  put  hard 
;  and  so  it  is  thus  truly  stated  in  the  log, 
aUr  turned  with  her  bow  on  our  ttar- 
Tbe  dew  codcIuuodm  from  theprevioui 


observations  and  from  these  entries  is,  that  the  Braga 
sighted  the  Repeater  too  late  to  port  with  any  effect, 
and  in  order,  to  use  the  words  of  her  own  log,  *'  to 
escape"  (not  lighten)  the  collision,  put  her  weather 
helm  hard  a-starboard  and  never  ported  at  alL 
If  the  court  had  entertained  any  doubt  on  this, 
it  has  been  altogether  removed  by  the  opinion 
formed  all  through  by  the  learned  assessors  who 
assisted  the  court,  and  who  hold  that,  had  the 
helm  of  the  Braga  been  ported,  as  stated  by 
her  witnesses,  and  then  starboarded,  as  also  stated 
by  her  witnesses,  the  collision  could  not  have  taken 
place  upon  the  starboard  bow  of  the  Braga,  but 
must  have  occurred  upon  her  port  bow.  Under  all 
these  circumstances,  and  with  the  full  concorrenoe 
of  my  assessors,  I  pronounce  the  Braga  to  be  solely 
in  fault  for  this  collision,  for  not  having  ported  her 
helm,  in  compliance  with  the  11th  article  of  the 
Sailing  Rules,  to  which  her  country's  ships  are 
subject,  whether  wichin  British  jurisdiction  or  not, 
by  convention  between  the  King  of  Norway  and  our 
British  Queen.  I  therefore  make  my  decree 
accordingly,  and  with  costs  of  suit. 

The  Court  was   assisted   by    Capt.   Miller,   of 
H.M.S.  the  Royal  George,  and  Capt.  Crosby,  R.N. 
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Salvage — Corporation  formed  for  salvage  purpou»-~ 

Qbuxntum  meruit, 

A  steamer  valued  ufith  her  cargo  at  290,000  doU.  ran 
aground  on  Deal  Beach,  about  forty  miles  from  New 
York  city.  A  company  formea  expressly  for  the  pur* 
pose  of  carrying  on  the  business  of  wrecking  and 
salvage,  but  employing  masters  cmd  crews  on  regular 
wages  and  giving  them  no  share  of  whfUerer  compen' 
sation  they  received,  applied  to  the  owners  of  tht 
steamer  for  the  Job  of  getting  her  off,  Th^  wer$ 
asked  wncU  would  be  the  cost  of  sending  the  assistance, 
and  answered  2000  doils,  or  2500  dots,,  whereupon  they 
were  employed,  and  sending  down  Uoo  schooners  with 
heavy  anchors  cmd  cables  they,  in  about  twenty-four 
hours  work,  got  the  vessel  off  cmd  claimed  15,000  dole, 
salvage : 

Held,  that  suck  a  corporation  could  not  have  the  ckarae» 
teristics  of  a  salvor : 

That  if  their  compensation  were  to  be  given  as  salvage, 
they  could  only  have  the  owners*  share  of  what  would 
be  proper  salvage : 

That  the  compensation  should  be  a  quantum  meruit. 

Decree  for  2600  dole. 

The  Morning  Star  was  bound  on  a  Toyage  from 
New  Orleans  to  New  York  with  a  valuable  cargo 
worth  140,000  dels.,  including  60,000  dob.  in  specie. 
Early  on  the  morning  of  July  1,  1868.  the  wind 
being  light  and  the  sea  smooth,  but  the  atmosphere 
being  misty  and  obscure,  she  grounded  on  the  coast 
of  New  Jersey,  near  Deal  Beadi.  The  ship  witliout 
her  cargo  was  valued  at  about  150,000  dois.  She 
went  on  the  beach  with  so  much  force  as  to  be 
unable  to  be  got  off  without  help.  The  libellants 
were  the  Coast  Wrecking  Company,  a  corporation 
incorporated  by  the  laws  of  the  State  of  New  York, 
having  authority  by  their  charter  to  hire  or  own 
vessels  manned  and  equipped,  to  be  employed  in 
towing,  aiding,  prote^tum^*,  «x\^  ttAxvxi^xv^^vdi^vcL^ 
thdr  caxgoea  irioc^^Led  w  m  ^\&\x«ii^  ^^ftxvtfi^  ibm^ 
I  wreck  ot  di&U««A  ooewt)  «a^  Xft  xy»BCT^  s»»«gy»Kir 
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tlon  or  Milvage  therefore  in  like  manner  a«  private 
persons,  and  entitled  to  like  liens  and  remedies. 

The  location  of  their  business  was  in  New  York 
city,  between  thirty  and  forty  miles  from  the  place 
of  the  wreck  of  the  Morning  »S/<i#',  but  in  familiar 
communication  with  the  cruising  localities  of  the 
Ticinagc.  Their  business  was  conducted  exclu- 
sively by  vessels,  equipments,  and  materials  paid  for 
out  of  the  corporate  funds,  and  the  officers  and  men 
on  board  those  vessels  did  not  participate  personally 
in  losses  or  gains  springing  out  of  their  employ- 
ment, but  received  payment  in  soiido  out  ox  the 
funds  of  the  corporation,  as  in  ordinary  cases  of 
hiring.  An  agent  of  the  libellants  learning  of  the 
grounding  of  the  steamship,  applied  to  the  master 
to  employ  the  libellants  to  get  her  off.  Other  appli- 
cations to  the  like  effect  were  made  by  other  parties. 
About  noon  of  the  same  day,  Mr.  Merritt, 
another  agent  of  the  libellants,  called  upon 
Mr.  Hubbard,  the  secretary  and  treasurer  of  the 
company,  which  owned  the  ship,  at  their  office  in 
New  York,  and  solicited  the  employment  of  the 
libellants  to  get  her  off,  giving  the  strongest  assur- 
ances of  their  ability  and  readiness  to  perfonn  the 
work  promptly.  Mr.  Hubbard  made  some  inquiries 
of  other  parties  as  to  the  sufficiency  of  the  libellants. 
He  testified,  on  the  trial,  that  he  had  inquired  of 
Merritt  what  would  be  the  cost  of  sending  down  the 
relief  vessels,  and  that  Merritt  told  him  that  he 
could  not  tell  the  cost,  but  the  president  of  the 
company  could  tell  him,  and  that  accordingly  he 
vent  to  the  libellants'  office,  where  he  saw  the  pre- 
sident, or  some  officer  having  charge,  who  told  him 
it  would  cost  2000  dols.  or  2r>00  dols.,  and  assured 
him  that  they  had  every  apparatus  for  doing  the 
work  quickly  and  well,  &c.  Mr.  Merritt  and  the 
president  of  the  libellants*  company  both  testified 
that  they  had  no  recollection  of  these  conversations 
of  which  Mr.  Hubbard  testified.  On  Mr.  Hubbard's 
return  from  making  his  inquiries  he  gave  to  Merritt 
a  letter  of  introduction  to  the  captain  of  the  vessel, 
informing  him  that  the  libellants  had  been  employed 
to  get  the  vessel  off. 

Mr.  Merritt  accordingly,  after  dispatching  two 
■chooners  with  heavy  anchors  and  cables  to  the 
place,  went  himself  overland,  arriving  at  the  wreck 
before  dark  and  delivered  his  letter  to  the  captain. 
The  passenger  and  crew  had  all  been  landed  and  the 
60,000  dols.  specie,  which  latter  Mr.  Merritt  advised 
the  captain  at  once  to  send  to  the  city  by  express, 
and  this  the  captain  did.  The  schooners  arrived 
during  the  night,  and  the  next  morning  the  work 
was  commenced,  the  officers  and  crew  of  the  Morn- 
ing  Star  aiding  with  all  their  power,  and  on  the 
next  morning  the  vessel  was  got  off,  and  being  found 
to  have  sustained  no  serious  injury,  got  up  steam 
and  came  up  to  the  city  by  her  own  power.  The 
libellants  claimed  salvage  for  services,  claiming 
15,000  dols. 

Hand  (with  whom  was  Afarvin,  J.),  for  the  libel- 
lants, after  arguing  the  questions  of  fact  as  to  the 
employment  of  the  libellants,  argued  that  the  main 
question  was  as  to  the  amount  of  salvage.    That  the 
great  increase  of  the  commerce  of  the  port,  and  the 
increase  in  the  value  and  size  of  the  vessels  employed, 
have  given  rise  to  the  necessity  of  having  on  hand 
Cpreater  facilities  for  saving  vessels  which  get  ashore 
in  the  neighbourhood.    The  libellants  respond  to 
this  necessity  of  commerce.    Anchors  and  cables  of 
ordinary  size,  common  ships'  pumps,  common  tug- 
boats, and  other  ordinary  instrumentalities,  can  no 
longer  be  relied  on  to  get  off  from  the  beach  ships 
of  the  immense  size  now  built.    Anchors  and  cables 
of  extraordinary  size  and  strength  are  needed,  with 
the  proper  facilities  for  carrying  them  owl.    Hteam- 
pumpB  throwing  30  and  80  barrels  of  water  a  mmutA 
M19  now  employed  by  this  company.    It  is  aubmlte^ 


that  the  court  should  respond  in  like  nuumer  So  tta 
exigencies  of  commerce,  and  give  reaaonable  o^ 
couragement  to  the  company  by  its  award  of  Mlvaca 
The  case  contains  every  element  of  very  meritofkni 
salvage  services,  entitling  the  salTors  to  the  faTiNV> 
able  consideration  of  the  court.    First,  the  ship  wii 
of  no  value  where  she  lay.    She  was  in  imndncflC 
danger  of  total  loss  by  the  action  or  washing  of 
every  tide.    Secondly,  she  was  got  off  in  the  shortest 
possible  time  by  the  use  of  anchors  and  cables  of 
extraordinary  size,  and  by  the  ezerdse  of  the 
professional  skill  of  professional  salvors.    Tldidl^ 
the  salvors  are  a  company  organised  for  the 
of  rendering  salvage  services,  having  their 
invested  in  vessels,  anchors,  cables,  steam-;_ 
holsters,  and   other  apparatus  built  and  kept 
hand  at  large  expense  reiEidy  at  all  times  for  use 
the  necessary  agents,  servants,    and  crewa 
counsel  cited  the  case  of  the  Dtiphot^  I  Newbeii^^ 
Ad.  Kep.  412,  in  which  on  a  valuation  of  50,000  dc4. 
the  District  Court  of  Louisiana  awarded  45  per  oetit  . 
and  the  case  of  the  Independent^  2  Cnrtis  Bepi S^A* 
in  which  7500  dols.  was  decreed  on  a  TaluatioQc^ 
201, (KM)  dols.  to  a  tow-boat  for  towing  a  vessel  osf 
of  a  dangerous  position  in  twelve  hoars. 

E.  <\  Benedict  and  R.  A  Benedict^  forthedaiouM^ 
argued  that  the  agreement  was  made  for  not  oars 
than  2r>(X)  dols.  The  libellant  is  a  corporatioo  iota 
individual ;  it  cannot  of  itself  be  an  actual  sdw; 
it  cannot  go  to  sea  or  command  a  schoomr.  ft 
cannot  have  any  humanity,  any  activity,  oraff 
zeal.    It  cannot  pull  and  heave,  or  pnmp  or  litk  Hi 
lifi>  and  health.    The  most  it  can  do  is  to  own  f^ 
perty  which  can  be  used  in  performing  sslvsgew 
vices.    The  men  who  worked  in  getting  this  ndi 
off  are  the  actual  salvors  if  there  beany.    Butdsfi 
no  matter  how  skilful  and  faithful,  were  not  mIvm 
in  any  proper  legal  sense.    They  were,  eveiy  oncrf 
them,  the  hired  servants  of  the  libellants,  wortsf 
for  wages  and  nothing  else,  and  expressly  agrecil 
not  to  be  entitled  to  salvage  compensation.    Thai    •! 
was  not  a  person  connected  with  the  undertaU^ 
who  had    the  characteristic  qualities   of   isIvol 
There  was  «no    zeal,  spurred  by  self-interest,  w 
temptation  to  risk,  or  danng,  or  hanger,  or  toQ.  or 
exposure.    They  were  only  hired  by  the  montii  ff 
year  to  do  a  fair  day's  work  for  a  fair  day's  vsgea 
When  parties  so  arrange  their  business  that  thtit 
are  no  living  acting  parties  who  can  earn  a  eon- 
tingent  compensation,  there  can  be  no  salvage  to 
divide.    They  must  then  all  be  content  with  their 
wages,  and  reasonable  compensation  for  the  use  of 
their  implements,  and  for  this  the  2500  dols.  would 
be  an  allowance  at  extravagant  rates.    Or  if  the 
court  may  give  salvage,  at  least  the  libellants  would 
not  be  entitled  to  recover  the  shares  due  to  the 
individual  salvors,  but  only  the  share  usaally  gives 
to  owners  of   saving  vessels.      The  case  of  the 
Delpkot  cited  by  libellants,  is  just  such  a  case,  the 
court  decreeing  to  the  owners  one-third  of  the  45 
per  cent. 

By  the  Court.— As  to  the  question  whether  v^ 
rate  of  compensation  was  named  to  Bir.  Hnbbard, 
the  positive  testimony  of  one  witness  to  the  trans- 
action must  outweigh  as  proof  in  the  cause  the 
non-recollection  of  the  libellants'  witnesses  only 
alleging  their  want  of  any  recollection  of  the  fact 
Moreover,  there  is  an  inherent  probability  in  the 
circumstances  that  Mr.  Hubbard's  testimonr  )> 
ontithHl  to  credit  in  the  relation  he  gives  of  Ui 
interview  with  the  agents  of  the  libellants.  Thcf* 
in  all  their  treating  for  the  employment  of  tbcr 
instruniotitalities  on  the  part  of  the  Monutig  SVt 
^e«e^tvVA^  v.^\t\\\i«\.V^'  M^u  the  special  adaptatioa  of 
\Ykft    \\\m\W\u'    <tfV3^^vQfisoXa  \!cit  >3Dai    nHtkahr 
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after  she  grounded ;  they  knew  her 
and  the  d^cription  and  quantity  of 
would  be  required  for  her  relief, 
of  the  coast,  the  tides  and  currents 
and  they  were  strenuous  suitors  for 
ent.  It  would  in  such  case  be  most 
japt  that  the  owners  of  the  ship  would 
»  o^ttke  suitors  for  the  job  what  would  be  the 
le  ^^|Qx*ged  for  the  undertaking ;  and  equally 
b&0,r^&^  the  libellants  would  be  not  less  prompt 
iff^*^  an  answer  to  the  inquiry.  And  it 
\se  ^^'emarked  that  no  evidence  has  been  pro- 
sd  ^^  court,  after  a  sharp  litigation  in  the 
nlae^  to  demonstrate  that  2000  dols.  or  2500 
i.^aa  Hot  an  adequate  compensation  for  the 
^ices  actually  rendered  by  the  libellants.  In 
lUtiou  to  those  considerations,  the  claimants  fur- 
lAied  STutuitously  their  entire  ship,  officers,  crew, 
nd  equipments,  to  the  libellants,  in  aid  of  the 
neckins  operations,  during  the  whole  period  the 
rotk  was  in  progress.  It  is  furthermore  a  circum- 
itance  of  weight,  evincing  that  the  alleged  salvors 
Sid  not  regard  their  services  as  purely  of  a  salvage 
iiatiiie,that  they,  on  arrival  at  the  beach  with  the  ves- 
•^•.to  commence  their  work  upon  the  wreck, 
•drised  the  master  of  the  Morning  Star  to  send  by 
««  Express  CJompany  t©  New  York  the  60,000  dols. 
wtpede.  part  of  the  cargo  of  the  wreck,  to  avoid 
the  danger  of  its  loss  if  remaining  with  the  ship, 
JJwA  would  be  a  very  unusual  proceeding  if  the 
™^nt8  regarded  their  operations  to  be  a  xUvage  of 
we  ship  and  cargo.  I  am  persuaded  accordingly 
wtthe  undertaking  in  its  inception,  as  manifested 
^  the  conduct  and  intercourse  between  the  parties, 
*ii  upon  the  understanding  that  the  compensation 
tn  the  services  to  be  rendered  was  upon  the  basis  of 
t  fMontum  meruity  under  a  limitation  that  the  reward 
VM  not  expected  to  exceed  2500  dols.  It  is  quite 
eompetent  for  parties  interested  to  agfree  upon  a 
Mipulated  sum  as  a  salvage  reward  for  salvage  ser- 
vices: (Marvin,  Wreck  and  Salvage,  128,  s.  119.) 
the  agreed  compensation  is  binding  upon  the 
■Ivors,  and  rcmuns  salvage,  although  limited  to  an 
umonnt  agreed  and  stipulated  between  the  parties. 
When  an  agreement  is  to  perform  labour  upon  a 
letael  in  distress  for  a  compensation  to  be  paid  at 
11  events,  whether  the  vessel  be  relieved  thereby 
torn  peril  or  not,  such  agreement  displaces  a  claim 
or  salvage  purely  {The  Whitaker,  Sprague*s 
Mscisions,  282) ;  and  a  quantum  meruit  is  recoverable 
or  the  services.  In  that  position  of  the  arrange- 
aent  the  libellants,  had  their  efforts  to  save  the 
vfsel  been  fruitless,  would  not  have  lost  their 
ibours  and  expenditures,  but  could  have  resorted  to 
be  equity  of  the  proposition  made  by  them  to  the 
Udmants,  and  accepted  by  them,  or  receive  the 
sasonable  worth  of  the  labour  and  disbursements 
lade  by  them  on  the  business.  The  corresponding 
eta  of  the  parties  were  in  fair  accord  with  such 
easonable  meaning.  The  several  parties  met  in 
hb  relation.  The  libellants  had  visited  the 
tranded  ship,  made  themselves  acquainted  with 
ler  exact  position  by  inspection,  and  through  their 
lasiness,  calling,  and  pursuit,  fully  understood  the 
haracter  and  degree  of  help  she  needed,  and  re- 
oetted  to  be  employed  in  performing  the  service. 
lie  claimants  asked  what  would  be  the  cost  of 
be     work,    and     the     libellants     replied    from 

000  dols.  to  2500  dols.  Upon  that  statement 
lie  claimants  immediately  placed  the  ship  in  the 
lUids  of  the  libellants'  agent,  who  performed  the 
)b  without  loss  or  accident  in  a  few  hours'  labour 

1  the  daytime,  after  he  had  reached  the  ship. 
Iiese  contracting  parties,  personally  wholly  stran- 
an  to  each  other,  as  it  seems,  transacted  the  busi- 
ets  treated  about  in  the  most  direct  and  summary 
laimer;  very  much,  I  apprehend,  as  if  it  was 
iguded  between  them  to  be  a  direct  bai^gain,  con- 

Maml  Cas,^Vol,  IL 


clusiTcly  closed  by  the  few   words  interchanged 
between  them  at  the  time  of  interview ;  no  differ- 
ence of  relations  between  them  being  contemplated 
after  the  ship  was  so  placed  in  charge  of  the  libel- 
lants, until  their  services  were  finished,  and  I  con- 
sider that  their  rights  towards  each  are  now  pre- 
cisely as  they  would  have  been  had  the  libellanta 
literally  fulfilled  their  agreement  by  going  to  the 
wreck  at  the  time  stipulated,  and  performed  what 
they  represented  they  would  do  (and  actually  did,, 
two  days  afterwards),  fastened  their  towing  appa- 
ratus to  the  stranded  vessel  and  drawn  her  harmless 
off  the  bank  where  she  lay  grounded.    I  consider 
therefore  (as  it  appears  by  the  proof)  that  the  vessel 
was   placed   by   the   claimants  in  charge  of   the 
libellants,  and  was  accepted  by  the   latter   as   a 
bulment,  for  their  labour  to  be  performed  by  the 
latter,  and   thus  consummating   the   contract  in 
prcuenti  by  mutual  delivery  and  acceptance  between 
the  agents  of  the  respective  parties.    The  libellanta 
insist  that  the  property  being  then  in  a  state  of 
wreck  went  into  their  possession  in  that  condition,, 
and  was  held  by  them  under  obligation  of  her 
owners  implied  by  law,  that  the  libellants  should  be> 
recompensed  for  its  rescue  and  restoration  con- 
formably to  the  principle  recognised  and  enforced 
in  cases  of  salvage  at  sea.    On  the  contrary,  the 
claimants  maintain  that  the  libellants  together  with 
others  were  suitors  for  the  same  job,  and  that  it 
was  notorious  at  the  place  of  the  disaster  that  the 
matter  of  furnishing  relief  to  the  steamer  aground 
was  subject  of  pursuit  and   solicitation    between    . 
different  applicants,  and  that  the  business  had  beeny 
allotted  to  the  libellants.    But  I  am  not  called  upon* 
to  declare  that  the  negotiation  on  the  subject  be- 
tween the  agents  of  the  parties  resulted  in  a  formal 
contract  which  was  capable,  in  case  of  any  failure 
of  either  to  carry  it  into  execution  not  proceeding 
from  his  fault,  of  being  pleaded  and  enforced  as 
absolute  against  the  other ;  not  but  that,  in  case  the 
fulfilment  of  the  arrangement  on  either  side  had 
been  prevented  by  inevitable  accident,  the  court, 
might  not  administer  the  engagement  as  equitably 
one  of  a  quantum  meruit  character,  and  afford  relief 
to    the   libellants   in    proportion    to   the    benefit 
bestowed  by  their  labours  and  judicious  conduct  in 
the  undertaking,  though  ultimately  fruitless  in  its 
results.    This  would  he  quite  compatible  with  the 
arrangement   preliminarily   adopted   between    the 
parties,  considering  it  not  regarded  by  either  ass. 
absolutely  of  a  salvage  character.    Then  the  inter- 
pretation of  the  proposition  made  by  the  libellants*' 
agents  to  the  agent  of  the  claimanU,  and  accepted 
by  the  latter,  to  pay  2000  dols.  expenses  for  services 
to  be  rendered,  and  up  to  2500  dols.  if  so  much  was 
earned,  would  enable  the  court  to  secure  each  one 
a  reasonable  remuneration  out  of  the  enterprise,  and 
take  from  it  the  hazard  of  a  total  loss  of  labour  and 
expenditure  by  a  failure  of  complete  success  in  the* 
whole  undertaking.    The  conduct  of  the  libellanta 
during  the  transaction  indicates  they  did  not  regard 
their   standing   therein    to   be    that  of   technical 
salvors ;  they  accepted  the  injured   steamer,    her 
master,  officers,  crew,  equipments,  apparatus,  engines^ 
&c.,  as  grratuitously  contributed  to   the   common 
service ;  they  assented  to,  and,  indeed,  advised,  that, 
the  claimants,  before  the  forces  provided  for  the- 
relief  of  the  stranded  ship  commenced  operations- 
upon  her,  should  take  from  her  the  60,000  dols.  part 
of  her  lading  on  board,  and   send   it    from    the- 
place  of  the  wreck    by   the  express   company  to 
New   York,  which    proceeding    very   little    com- 
ported   with     a    consciousness    of    holding    the 
right  of    an    inchoate   salvor  upon  that  value  of 
cargo  on  the  ship  at  the  time  of  her  wreck ;  and  so 
also  did  the  fact  that  the  relieving   vesacU   tU« 
momvnl  s\\e  Yvad  toiwn  XSaa  Momva^  S>\at  \\wcw  ^^st 
sandbank,  andYiet  ^t«ft  wa^!i\»  \i^V8^«^^  ^v^wsx^ 
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TMScd,  delivered  her  up  to  her  captain  and  crew, 
hy  whom  she  was  navigated  to  her  own  berth  at  the 
Ifew  York  docks.  The  counsel  for  the  libellants 
lurgc  most  strenuously  the  great  value  and  costs  of 
the  salvor  vessel  and  her  equipments  and  appli- 
4inces  employed  by  them  in  the  services  rendenKl  on 
the  occasion  in  question  as  a  particular  enter- 
ing into  the  augmentation  of  the  recompence 
to  whidi  the  libcUants  are  entitled,  under  the  rules 
of  evidence  governing  allonvances  to  salvors  by 
^miralty  tribunals.  That  principle  has  been  in- 
voked as' pervading  and  largely  influential  in  favour 
of  suitors  throughout  the  administration  of  salvage 
laws  in  European  and  American  jurisprudence, 
emphatically  in  encouragement  of  the  modern  practice 
followed  by  these  libellants  of  putting  in  use  vessels 
■and  crews  of  large  and  expensive  completeness  and 
fitness  for  the  special  business  of  saving  vessels  and 
cargoes  by  giving  them  open  countenance  through 
•a  distinctive  grant  of  extra  compensation,  because 
4>f  the  remarkable  completeness  of  their  apparatus 
•and  ship's  crew,  and  their  energy  and  faithful 
•conduct  in  perfecting  the  salvage  of  the  Morning 
JSiar,  They  thus  ask  to  have  imputed  and  appro- 
priated to  this  corporation,  by  the  way  of  enhanced 
rewards  imposed  upon  the  wrecked,  all  moral  and 
physical  merits  and  personal  gallantry  and  hazard, 
Tecog^iiscd  in  the  books  as  justifiable  causes  for  in- 
:ilamed  compensation  to  individual  salvors  for  services 
^  of  high  value  and  personal  merit,  and  hazard  on 
-special  exigencies.  But  I  perceive  no  legal  reason 
or  justification  for  applying  the  rule  referred  to, 
'  liowever  sanctioned  in  respect  to  individual  salvors 
in  cases  of  personal  exposure  of  life  or  property,  to 
corporate  bodies  having  u  figurative  vitality  imparted 
by  positive  law,  and  giving  aid  only  on  fixed  wages. 
However  much  of  commendable  worth  and  heroism 
xnay  have  been  displaycnl  in  fulfilling  their  stated 
services,  the  actors  therein,  on  fixed  wages,  however 
fiiithful  to  their  duties,  would  not  be  entitled  in  dis- 
tribution out  of  the  gratuities  asked  for  from  the 
-judgment  of  the  court,  to  one  tittle  of  reward  per- 
sonally, but  the  1x)unty  must  be  exclusively  allotted 
•to  the  corporators  t3'pificd  by  positive  law  to  be 
..atttual  owners  and  actor  in  the  transaction,  and 
'imbttod  with  the  sentiments  and  emotions  of  the 
livelkiflt  humanity,  but  in  reality  actuated  by  no 
higher  or  otlicr  n:i-rit  in  acts  of  a  salvage  character 
than  the  fire  insurer  is  in  paying  up  his  forfeited 
policy  of  insurance.  Subordinate  courts  of  admiralty 
jurisdiction  will  be  apt  to  await  the  declaration  of 
such  rules  of  decision  by  tribunals  of  ultimate 
authority  before  pronouncing  such  to  be  the  csta- 
.Ijlishcd  law  of  salvage  recompence,  iir  respect  to  the 
'  distributive  rate  of  reward  to  the  owners  of  pro- 
perty used  in  elTecting  a  salvage  service.  It  can 
scarcely  be  assumed  as  a  presumption  of  law  that 
stock  shares  of  a  corporate  bod  v  are  imbued  with  facul- 
ties and  emotions,  moral  or  intellectual,  of  a  higher 
'Order  than  the  inert  material  whose  value  they  rc- 
prescBt  by  positive  statute  in  a  distributive  dividend. 
In  my  opinion,  had  the  engagement  between  the 
parties  in  this  ciso  been,  as  alleged  in  the  libel,  a 
plain  contract  for  salvage  services,  the  measure  of 
compensation  to  bo  distributed  to  the  libellants 
ivould  be  none  other  than  the  proportion  legally 
pertaining  to  the  property  put  in  hazard  by  the 
service ;  and  nc  fiction  of  law  can  be  invoked 
vivifying  the  symbolical  corporation  into  an  assem- 
blage of  vital  salvors,  exercising  the  motions  and 
faculties  of  living  men  consummating  a  meritorious 
salvage  achievement,  and  thus  becoming  individually 
entitled  to  a  fitting  reward  therefore.  My  conclu- 
sion upon  the  whole  case  is,  that  the  employment  of 
the  vessel,  her  crew  un<l  apparatus,  was  in  the  first 
instance  ob/;?iiK'tl  by  tlie  importunity  of  the  libel- 
iants  for  their  o\vi\  pecuniary  interest,  and  w*i\\\  lYie 
Mawc  kno^Yk'd^Q  In  all  iiarticulars,  respecting* lYk<i 


subject   of   negotiation,  as  was  poiiciied  hf  ttt 

claimants.  That  the  services  proposed  tobtjM^ 
formed  by  the  libellanU  were  for  a  ooofidentiQB 
limited  to  2500  dols.;  and  if  upon  eqnitaUe  coi- 
siderations,  or  on  subsequent  alteratioiis  of  licti 
in  relation  to  the  subject  of  the  bamin,  grat 
changes  had  occurred  in  the  nature  of  ue  scrrieei 
to  be  performed,  rendering  it  oneroos  and  ineqint- 
^le  for  the  claimants  to  enforce  each  limitation  of 
the  sum  to  bo  paid  to  the  libellanta,  yet  then  is  M 
proof  given  in  the  cause  showing  that  aojsnck 
alteration  did  afterwards  occor,  or  that  the  libeUanM 
arc  entitled  to  more  for  their  labonn  and  haxttdi 
than  the  sum  upon  which  they  were  offered  uA 
undertaken.  Wherefore  a  decree  must  be  entcrri 
for  the  libellants  for  2500  dols.,  with  interest  froa 
Aug.  3,  1863,  and  costs  of  suit.  The  interest  ud 
costs  of  suit  might  have  been  barred  by  tie 
claimants  had  they  tendered  satisfaction  of  Ai 
bargain  at  the  price  upon  which  it  was  underttkei 
by  the  libellants. 


00T7BT  OF  aXJBSN'S  BSVCH. 

Reported  by  Jons  THOiirMW  and  T.  W,  Sacximku.  Taqrti 

BanrlM«n-at-Lsw. 

Friday,  June  1,  1866. 

SOMBS  AND  OTUER8  P.  JeVKIKB. 

Sftip — Freight — Broker — PntKipaL 

7*.,  a  shiphroker,  engaged  shipping  room  in  the  pfl*,*  Alp 
for  goods.  T,  sent  on  the  pits,  usual  adcertuing  c(u4 
/or  frtinht  to  deft.,  with  a  note  of  the  quastiiw  ^ 
freight  he  had  engaged  for.  Deft,  then  ikippei  mt 
goods  and  took  the  mate  s  receipts  tcith  deft*s  nan  m 
the  shipper.  Deft,  sent  these  receipts  to  71  mA 
a  set  of  bills  of  lading  in  his  usiudfom,  in  wkiekhk 
name  appeared  as  shipper  of  the  goods.  Pits,  ties 
procured  the  captain^ s  signature  to  tlie  biffs  of  la£s§ 
and  returned  them  with  a  freight'Ttote  to  71,  debtliM 
deft,  as  the  ship/ter  with  freight,  T.  sent  on  them 
of  lading  to  deft,  without  t!ie  freight-note^  but  meJtU^ 
out  another  freight-note.  Deft,  afterwards  paid  T. 
the  freight. 

By  the  custom  of  the  port  the  shipowner  may  retaiu  tk 
bills  of  lading  until  payment  of  the  freight,  idks 
the  freight  is  made  paycile  tfwre,  or  nuxy  part  riti 
them^  and  then  the  shipper  has  two  months*  crecUtfnm 
the  sailing  of  the  ship. 

After  the  payment  to  7\,  and  before  Uie  two  wumih^ 
credit  had  expired,  T.  stopped  payment : 

Held,  under  the  circumstances  that  deft,  weu  liabU  to  tkt 
pits,  for  the  freight. 

This  action  was  brought  to  recover  108iL  os.  7d. 
for  freight  of  330  hogsheads  of  heer  from  London  to 
Bombay,  per  ship  Star  of  India,  and  primage 
thereon. 

The  pits,  are  shipowners  of  London,  and  the  deft, 
is  a  brewer  at  Lambeth,  trading  as  Goding,  Jenkins, 
and  Co.,  who  had  contracted  with  Uie  Indiia 
Government  to  supply  beer  at  Bombay,  Kuiradiee^ 
and  Madras. 

On  the  14th  Sept.  18G3  a  shipowner  and  broker 
named  Thomson  agreed  with  the  deft,  to  provide 
ship  room  for  the  conveyance  of  the  beer  at  28s. 
per  tun  of  four  hogsheads  and  5s.  primage^  F^^*^ 
in  London  at  two  months  after  the  sailing  of  the 
vessel. 

The  pits,  did  not  know  of  that  agreement^  bat 
believed  Thomson  was  acting  as  broker  for  the  deft. 
in  the  usual  way. 

Part  of  tlie  beer  was  carried  in  ships  heAoapog 
to  Thomson  and  part  in  ships  in  which  he  e&gl^p^ 


MAEITIME  LAW  OASES. 


SSI 


Q.B.] 


Sbaokats  V,  The  Umox  Marihs  Iksubancb  Compavt. 


[C.  P. 


room  in  the  Slar  of  India  for  330  hogsheads  of  beer 
aft  25s.  taD,  freight  payable  here.  He  sent  to  the 
deft,  the  pits.'  card  as  to  the  sailing  of  the  ship 
without  informing  him  of  the  rate  of  freight,  but 
Intiinating  the  number  of  hogsheads  he  had  engaged 
Foom  for. 

When  freight  is  payable  here  the  shipowner  may 
veqoire  settlement  of  the  freight  before  parting 
with  the  bill  of  lading  for  the  goods  shipped,  if 
be  be  not  satisfied  with  the  credit  of  the  shipper. 

On  the  11th  July  the  deft,  shipped  the  330  hogs- 
beada  of  beer,  and  took  the  mate's  receipts  for 
them,  which  were  forwarded  by  the  deft,  to  Thomson. 
They  stated  the  goods  to  hare  been  shipped  by  the 
deft-'s  firm. 

A  set  of  bills  of  lading  in  a  printed  form  stating 
the  shipment  to  be  by  the  dett.  were  sent  bv  deft. 
to  Thomson,  who  baring  filled  up  the  blank,  sent 
€be  same  to  the  pit's  brokers  for  signature  by  the 
captain. 

The  captain's  signature  was  procured  and  the 
brokers  made  out  the  freight-note : 


Tonflw 


83 


25i. 


103    3    6 
6    3    1 


[Lion  1  591       IdO  hlida. 
O.J.ACaJ  740       180 

VariooB.  __ 

QoDDro,  Jnocnra,  and  Co,  £108    6    7 

Per  Thomaon  and  Co.,  Order. 

The  bills  of  lading  so  signed  and  the  freight-note 
were  taken  up  by  Thomson  and  exchanged  for  the 
mate's  receipts  which  were  handed  by  him  to  the 
|dt.'8  brokers. 

Thomson  then  forwarded  the  bills  of  lading  to  the 
deft. 

The  ship  sailed  and  duly  arrived  at  Bombay  with 
the  cargo,  and  the  beer  was  delirered  to  the  indorsees 
of  the  bills  of  lading  from  the  deft. 

On  the  first  SatuMay  after  the  two  months  from 
the  ship's  sailing,  application  was  made  to  Thom- 
eon  for  the  freight,  and  as  he  did  not  pay  after- 
wards to  the  deft.,  who  refused  to  pay  on  the 
ground  that  he  had  paid  the  amount  of  the  freight 
oote  to  ThomsoD. 

The  freight  note  sent  by  the  pits.'  brokers  to 
Thomson,  was  not  sent  on  by  him  to  the  deft,  but 
instead  thereof  another  made  out  by  Thomson  as 
follows: 

Heaara.  Godln^  Jenkins,  and  Co., 

London,  16th  July. 
Dm.  to  freight,  fta,  per  ahip  Star  of  India,  Capt  Holloway,  for 

Bombay. 

380  hhdo.  beer,  82}  tans,  at  28c  115  10    0 

Primage.. 6  16    6 


Bombay  contract.  No.  3,  dae  17th  Sept 

Patrick  Thomson  and  Co. 


X121    fi    6 


The  deft,  paid  that  freight  to  Thomson  on  Ist  Aug. 
18(U,  but  pits,  had  no  knowledge  of  this. 

BoviO,  Q.  C.  (r.  Jones  with  hun)  for  the  plto.,  and 

MeHish,  Q.  C.  (Cohen  with  him)  for  the  deft. : 
GrtaotM  V,  />^,  2  H.  &  N.  210 ; 
Sweetiag  v.  Pearce,  5  L.  T.  Bep.  N.  S.  79. 

Blaokbubk,  J. — I  am  of  opinion  that  the  pits,  are 
entitled  to  recover  this  freight  from  the  deft  If 
Thomson  had  in  point  of  fact  been  acting  as  broker, 
and  the  deft,  was  his  principal,  there  could  be  no  doubt 
about  the  pits.'  right  to  recorer.  But  in  Sept.  1863 
there  was  an  agreement  between  Thomson  and  the 
deft.,  by  which  Thomson  engaged  to  find  shiproom 
at  the  rate  of  28s.  per  tun  for  a  quantity  of  beer  to 
be  supplied  by  the  deft.  The  fact  of  this  agree- 
«  ment  having  been  made  was  not  known  to  the  pits. 
when  Thomson  agreed  for  sending  out  the  beer 
by  the  ship  in  question.  The  deft,  then  shipped  the 
beer  in  pits.'  ship,  and  took  the  mate's  receipts. 
After  that  he  sends  the  mate's  receipts  and 
billB  of  lading  in  which  his  name  appears  as  the 
■hifperof  the  goods  to  TboauoD,  who  fiUa  np  the 


rate  of  freight  he  had  contracted  for,  and  lends 
them  on  to  the  pits.'  brokers  to  procure  the  cap- 
tain's signature.  The  bills  of  lading  with  the  cap- 
tain's signature  and  a  freight-note  are  then  sent  to 
Thomson ;  but  that  freight-note  is  not  brought  home 
to  the  knowledge  of  the  deft.  By  the  usage  of 
London,  when  freight  is  fwyable  in  London,  the 
shipowner  is  not  bound  to  give  up  the  bills  of  lading, 
but  may  retain  them  until  the  freight  is  paid  if  he 
be  not  satisfied  with  the  credit  of  the  shipper,  or  he 
may  part  with  them,  and  then  two  months'  credit 
for  payment  of  the  freight  is  allowed.  It  was  said 
that  the  deft,  was  not  cognisant  of  this  usage.  It  is 
not,  however,  necessary  to  decide  whether  that  cir- 
cumstance is  material  or  not,  because  by  law  the 
shipper  of  goods  at  a  particular  port  is  to  be  held  to 
deal  with  the  shipowner  according  to  the  usage  and 
custom  of  the  port,  and  the  shipowner  has  a  right 
to  treat  the  shipper  as  if  he  knew  the  usage  and 
custom.  It  would  be  most  inconvenient  to  hold 
otherwise,  and  the  business  of  a  shipowner  could 
scarcely  be  carried  on  if  he  had  a  right  to  charge 
those  persons  only  who  might  know,  and  not  those 
who  did  not  know  of  the  custom  and  usage  of  the 
port.  The  deft  took  back  the  biUs  of  lading  in 
this  case,  and  paid  the  freight  to  Thomson  without 
making  inquiry  of  Thomson  about  the  matter.  As 
it  turned  out  Thomson  stopped  payment.  Under 
the  circumstances,  I  Uiink  the  pits,  have  a  right  to 
say  to  the  deft,  that  they  parted  with  the  l^s  of 
lading  to  him,  taking  his  promise  that  he  would 
pay  the  freight,  and,  ^erefore,  that  they  arc  entitled 
to  recover. 

Mellob,  J.  concurred. 

Sheb,  J. — ^I  am  also  of  opinion  that  the  pits,  are 
entitled  to  recover.  The  learned  judge  recapitu- 
lated the  facts,  and  said  that  it  was  quite  consistent 
with  all  that  appeared  that  Thomson  was  acting 
merely  as  the  agent  of  the  deft,  in  the  shipment  of 
the  goods  by  the  Star  of  India  ship ;  and  being  of 
opinion  that  he  so  acted  as  agent,  the  pits,  were 
entitled  to  recover. 

Judgment  for  the  pits. 


C0T7BT  OF  COMMON  PLEAS. 

Beported  by  W.  Matd  and  W.  Okabax,  Esqra, 
Barristers-at-Law. 


Feb.  9  and  IC,  18C6. 
Sejlorave  v.  The  Union  MARims  Inbubance 

COXPJLNT. 

2£arine  insurance — Insurable   interest — Broker  taking 
bill  of  lading  in  his  oum  name — Amendment. 

The  pit  *s  firm,  brokers  and  commission  agents  at  Liver' 
poolf  shipped  goods,  the  property  of  D.  and  Co.  of 
Liverpool,  for  whom  they  were  in  the  habit  of  selling^ 
in  the  Ann  and  Isabella,  for  Londonderry.     7%e 
goods  were  intended  for  M.  of  Londonderry^  but  in 
conseouence  of  certain  letters  which  hadpcused  betioeen 
thepa.*sfim  and  M.,  and  in  which  a  question  had 
arisen  as  to  the  price,  the  pit  *s  firm  took  a  bill  of  lading 
in  their  own  name  which  theyjforwarded  ttninaorsed  to 
the  pit.,  and  who  was  then  in  Ireland.    The  pit.  saw  At. 
on  Saturday  the  7th  March,  when  they  had  some  conver- 
sation  about  the  goods.     On  Sunday  the  8/A  March 
the  Ann  and  Isabella  was  totally  lost,  and  on  Monday 
the  9th  the  ph.  and  M.,  before  they  had  heard  of  the 
loss,  entered  into  what  they  (kscriled  as  the  fined  con- 
tract  for  the  sale  of  the  goods,  and  M.  gave  the  pit, 
a  biUfor  the  price  which  has  since  been  satisfied.    The 
pit.  and  M.  had  both  insured  the  qoodty  aud  M..  vtUvMr 
quenily  brought  an  action  a9a\t«lKU>i3wlBncT\V«x%  ojrA. 
recovered  tkt  vobkt  of  the  good»^U\>w9  V«Vd.  ^iwXia«. 
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Ulltri  pasttd  the  proptrti/  to  Aim. 
'  '  ■      It  nhinudfan 

if  made  vp  <tf  the  ft 
L  of  iht  verdict  ahlaintdbi/  Ai.  and  not  paid. 


,     ,  Thx  ph.  IB  tkit 

alleged  interut  in  himtdf  and  utaghl  lo  recover 
made  vp  of  tin  fwowing  itenu. 


49£  extra  aate  r'n  the  action  brought  bg  il^  ML  the 
difftreiKt  betaeea  the  inttrttt  M.  reeoeertd  and  ichat 
he  had  topan  hie  own  banken  in  order  lo  raiH  manrj, 
and  20l.  traveiling  expeniet. 
The  pit.  had  never  had  the  good*  in  hit  paitettion  treat 
for  the  purpotet  of  shipment.    At  the  trial  the  JuJgt 
IM  themrj/,  oj  a  matter  of  Ime,  thai  the  pit,  had  an 
iiuurable  intereit  at  an  iiiipaiJ  vaidar  vtth  a  bill  of 
lading   maJdag    the  goodt  deliverable   to   him  or  ht 
Oaijnu,  and  the  jury  having  foand  that  the  final  con- 
tract with  M.  tctti  node  afttr  the  hu,  a  verdict  teat 
taken  for  the  pit.  ; 
Btld,  that  the  above  mat  a  miidirection  ;  that  the  pit. 
had  no  intnrabU  interetl,  and  that  he  wae  not  entitled 
to  amend  the  declaration  £y  alleging  intirtit  in  D.  and 
Co.,  hit  prinripali,  at  the  action  wat  brcmght  for  M. 
and  not  for  J},  and  Co.,  who  had  been  paid. 
Thii  wu  an  action  oD  ■  policy  of  iniimnce  OD 
KUDO  Talued  at  IISOL  in  the  ship  Ann  and  Iiabella, 
from  I.iTerpoo]  to  Londonderrr.    The  policy,  after 
reciting  that  George  Seagrave  and  Co.  had  repre- 
aented  to  the  deft,  that  they  were  intereated  in  Uie 
inannnce  thereinafter  mentioned,  &c.,  iritneucd  that, 
in  conaideration  of  the  premises  and  of  the  lam  of 
&L  lot.,  "  the   aaid  company  promiiei  and   agrees 
with  the  laid  Geo.  Seas^ve  and  Co.,  their  ezecutora, 
£c.,  that  the  said  company  will  pay  and  make  good 
all  such  loMes  and  daioages  hereinafter  eipressed, 
as  may  happen  to  the  subject-matler  of  this  policy, 
and  may  attach  to  tliis  policy  in  respect  of  the  sum 
of  11601,"  &e. 

The  adventure*  and  peril*  were  stated  to  be  "of 
the  seas,  men-of-war,  flre^  enemies,  pirates,  Tovers, 
&C.,"  and  of  all  other  perils,  loasei,  and  misfortune* 
that  have  or  shall  come  to  the  hart,  detriment,  or 
damage  of  the  aforesaid  subject-matter*  of  this 
inanrance  or  any  part  thereof." 
The  declaration  was  a*  follow* ; 
burii 

pU  Id  thai  bebLir,  prDiDl*6('  '""  '"   " 
■U  ftDch  iHHft  tnd  aamuvi 

giiuo  nlnl  Bt  iba  iiun  ot  'uiof, 

race  unleaa  guural,  or  in  eouaqnaiiM  of  the  ahlp  being 
■mnded,  mnk.  or  bunt,  la  Uw  sUp  ullwl  Iba  Ann  and 
/foMZn,  betrlnnliu  ih«  ndTantDTs  from  ih«  loadliut  of  ilia  aild 
goods  on  board  tha  i^d  ifalp  at  UTarpool  atoiwid,  mil  con- 
UnidnE  nnlll  Uw  add  (ooda  abould  b«  dlscbsrted  ud  itttlj 
Inndsd  at  Londondeny;  and  tha  add  ship  with  tha  said 
gooOi  on  boud  sailed  on  tha  slid  yojt*.  sad  the  pit  ith 
than  ud  Ibana  nnlll  and  at  Iba  llnia  of  Ibe  loaa  berelDsriar 
mentianed,  luuieaied  in  the  asld  gooda  la  tli*  ftmiiimt  ol  ill 
Iha  manara  br  hbn  inlnnd  tbenoa,  and  whUal  the  atld  ahlp 
with  tha  said  goods  on  board  theraof  wu  prooeedlo^  on  the 
•aid  TOjage,  and  dnrint  tha  caotbinance  of  Ibe  aald  risk,  the 
■aid  gooda  ware  br  tho  perils  Inenred  against  wboUy  loat,  and 
hrtoi*  aolt  all  eDndlHona  were  fnlBlInd,  in,  neceuair  lo 
cnllUa  the  pit  lo  be  paid  the  IIWM.  bj  the  dafti.,  fat  tha 
iletta  hare  not  paid  the  aame. 

Pleas,  nan  aaumptit,  and  that  the  pit.  was  not 
interested  in  the  goods  or  any  part  thereof  at 
alleged,  and  issue  thereon. 

At  the  trial  before  tfartin,  B.,  at  the  last  Spring 
AisiKea  at  Liverpool,  it  appeared  that  the  pit.  was 
a  merchant  at  Lirerpoat  carrying  on  business  in 
partnership  with  his  two  brothers  under  the  style  of 
George  S^agraTC  and  Co.,  a*  hroliers  and  commis- 
■ionagents.  A  Mr.  HcCarter,  a  merchant  at  Lon- 
donderry, had  been  in  the  habit  of  purchasing 
large  quantities  of  guano  from  the  pits.,  and  it  had 
been  their  custom  to  arrange  the  price  at  tho 
beginning  of  the  season,  which  regulated  the  price 
for  the  wholoypar.  On  the  14th  Feb.  1853  McCartor 
wrote  to  theplt.'B  Arm  u  follows: 
aeaaetaBn,-~!  duir  recelTsd  yours  ot  tha  lllh 
Obliged  trjouruuatlon.    I  had  twelTS  tc 


nerrea  Ton  In  aaj  waj  lo  ihlp  100  taa  loaii,  ta^abW  (n  As 
ebotB  data,  (on  may  do  so,  pnvldlBc  treVit  doaa  Dotausaf 
u  U.— TraffTonr^  WtLHcCaaoa 

To  this  the  pit.'*  flrm  replied  aa  follow* : 


ftba  acboQDBr  jl— 
i  tons  «  roar  Unit  ol  Si  «<t  par  too.    Wa  axjaai « 
ra  the  eaigo  on  board  bf  tlia  mlddb  at  next  mak   Vt 

a  mar  Tnloe  upon  fOD  at  nil  tnontlM  fnta  tks  laB 

i^oateoladnaUasaoaali  p^maM  miOmuMtl 
I  on  Iha  1(1  JilaTi  i-  a,  ohanrinc  wa  iolen*  Iras 
. —  ....  .t.  ... .  .cn.f.     y„  „aiMn 


.  JfaT>  t-  a,  ohanrinc  wa 
w  dn*  doa  o(  lETulL    ' 


t  Iha  Ineraaiad  papt^aillj  wUoh  Is  nnT*  to 
iiior*  aileDalT*  OS*  of  ttwphoaplwnaaolhviw.— —  — ^ 
aa..  Ona.  Saaaiari  aad  Cn 

F.  B.— Please  aait  U  jroa  pnipoM  elStettoE  Insnranaa  at  jn 

On  the  2nd  March  McCarter  iaitnict«d  a  Mr. 
Joyce  to  effect  an  insurance  on  the  cargo  for  ISDDt, 
and  Joyce,  in  punnance  of  hi*  ordinan-  coon*  d 
Inuineas,  gave  him  a  memorandiun  ol  whidi  te 
following  i*  a  copy : 

Uarina  Innranoe  Agaoo*.  Belt**)  Bank. 

Denr.— March  tUB 

Uemorandnm.— Wm.  UeCatttr,  E«i ,  I*  lasorM  for  UW 
jmr  Ann  and  iMtbflla,  Inio  LlTerpool  toDarrr,  bjadaekisAsi 
im  an  open  poUcj  per  ahlp  or  ahlpa  for  lIKOMIi:  aBlctad  K 
IJord'a.  Limdon,  anddated  Ulh  Jan.  IKt,  aa  nano  Triatal 
liOW,  at  lOi.  per  cent.  J.  J.  JOTCi.  AgnL 

On  the  8rd  March  McCarter  replied  to  tbe  leUeriif 
the  26th  Feb.  as  follows : 

I  am  taToond  with  jfKn  M  Iha  Klh  and  KA 

3^'Wepn»ama  wecharn  joDlOf.aton  ii«t  euhon 
iDtereal  on  draft  trom&al  data"  ImllTcaiuX 
underataod  tbla  wh«n  I  know  that  Mr.  Lawaofi  anpeUaa  nn^ 
^ano  In  Scotland  al » Ita  aatihar*  tadaalar*  i  be^dea,  I  hok 
uherelotora  for  Iha  apsdalallowaMaDade  tomeai  thaoiVa 

rbaogea  11  may  be  as  wall  thai  I  ahoald  know  how  wa  an  ts 
fiat  on  for  the  latnniL  I  ahoald  be  aorTT  Indeed  to  appaar  n- 
reaeonsble  In  m;  damandi^  but  yon  will  admit  thai  than  h 


b.T0QT- 


Parllcnlan 


3ea«ateeail« 

_...._...  -      «.  -  .  laclndlna  tat- 

banaa,  In  charge  of  captain,  I'll  do  aa  moch  lor  blm.— £nr 
ronra.  W.  llcCuns. 

Meaara.  Q.  Setgrm  and  Co. 

The  pit.'*  firm  received  this  letter  on  the  4th 
March,  and,  having  shipped  the  cargo  on  tbe 
previous  day,  obtained  from  the  captain  a  hill  rf 
lading,  making  the  guano  deliverable  at  London- 
den?  "  unto  the  order  of  George  Seagravc  and  Co. 
or  their  Msigns,"  ond  on  the  same  day  they  made 
out  an  invoice  on  a  printed  form  as  followa : 

LinrpooL  41h  Manh  IK^ 

phoapho  gnano  dellTend  to  aoconnt  of  W. 

,.  LoailondorTy,  bjr  Oeorga  Seagrave  and  Oi. 

Per  aim  and  /jaM7a,  ol  Arbroath. 

The  Ann  onif  Itabrlla  sailed  On  the  0th  Mareb. 
The  bill  of  lading  was  sent  to  the  pit.,  who  wa*  at 
the  time  in  Ireland,  and  who  arrived  at  McCarter'* 
house  on  a  visit  on  the  Ttb  March. 

Ua  that  day  they  had  some  conversation  about 
the  guano,  and  on  ^e  Monday  morning,  0th  Msrch, 
they  walked  together  to  HcCarter**  office,  wbne 
they  had  some  further  conversation,  and  the  |Jt. 
then  handed  the  bill  of  hiding  to  McCarter,  who 
accepted  a  bill  of  lading  for  the  price,  and  told  tbe 
pit.  that  he  had  effected  an  insurance  on  the  cargo. 
On  the  same  day  they  learned  that  the  Ann  aiJ 
Itabdla  bad  been  totally  lust  on  the  evening  of 
Saturday  the  7th. 

The  plt.'s  firm  were  acting  at  agent*  for  Hesitt. 

Dixon,  of  Liverpool,  who  were  the  ownsn  of  tb« 

guauo.  and  it  wa«  never  in  the  po*tea*ion  of  tbe  jdt 

except  for  the  purposes  of  shipment. 

B  iMi  ana  laai.  \      ^^  ac\;uT0 1<»*  i-jhw^Msntly  broneht  hj  Jnyce.  ss 

,a^^^SZ>\»m^\   IM  U.c(;aiWi.,  la  -Cm.  v«ci  effected  iT 
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McCarter,oa  which  the  onderwritera  contended  that 
there  had  been  no  complete  bargain  between  the 

git.  and  McCarter  so  as  to  pass  the  property  to  the 
itter ;  the  jury  in  that  case  returned  a  yerdict  for 
the  pit.,  wluch  was  upheld  in  the  Court  of  C.  P. 
(aee  Jcyce  y.  Swcmtij  17  C.  B^  N.  S.,  84) ;  but  in 
that  case  the  pit.  was  not  called  as  a  witness,  and 
McCarter  said  that  he  and  the  pit.  concluded  the 
bargain  on  Saturday  tne  7th  March. 

On  these  facts  it  was  submitted,  on  behalf  of  the 
defts.,  that  the  pit.  had  shown  that  he  had  no 
insorable  interest,  on  two  grounds:  first,  that 
Measrs.  Dixon  were  the  owners,  and  that  there  was 
nothing  on  the  facts  to  show  that  the  pit.  had  an 
insiirable  interest;  and  secondly,  that  the  goods 
were  sent  by  Messrs.  Dixon  to  the  pit's  firm,  and 
not  to  the  pit.  in  his  own  name.  It  was  also 
objected  that  the  declaration  did  not  set  out  the 
policy  correctly. 

Biartin,  B.,  in  summing  up,  told  the  jury  that  he 
was  prepared  to  hold  that  the  pit.  had  an  insurable 
interest  by  virtue  of  the  bill  of  lading,  and  left  to 
the  jury  the  question  whether  there  was  before  the 
9th  Mux;h  any  complete  contract  between  the  pit. 
mod  McCarter  for  the  purchase  of  the  guano,  which 
the  pit.  could  have  hostilely  enforced  against 
McCarter  in  the  ordinary  case  of  goods  sold  and 
delivered,  and  goods  bargained  and  sold.  The  jury 
found  that  there  was  not,  and  a  verdict  was  there- 
upon entered  for  the  pit.  for  220/1,  a  sum  agreed 
upon  between  the  parties,  which  it  was  understood 
imdoded  50L  which  McCarter  had  failed  to  recover 
from  an  underwriter,  extra  costs  in  the  action  of 
J<Mce  V.  SwanHy  and  other  incidental  expenses. 

It  was  agreed  that  it  should  be  open  to  the  def  ts. 
to  move  on  any  point  except  as  to  the  amount  of 
the  damages. 

TenqDfe,  Q.  C.  in  Hilary  Term  obtained  a  rule  for  a 
new  trial,  on  the  grounds,  first,  that  the  judge  mis- 
dvrected  the  jury  in  telling  them  that  the  facts 
proved  established  a  sufficient  insurable  interest  in 
the  pit. ;  secondly,  that  there  was  no  sufficient 
evidence  of  an  insurable  interest  in  the  pit.  to 
entitle  him  to  recover ;  and  thirdly,  that  there  was 
a  material  variance  between  the  policy  as  set  out  in 
the  declaration  and  the  policy  proved,  in  this,  Uiat 
the  declaration  alleges  the  insurance  to  be  absolute 
and  unqualified,  whereas  the  policy  contains  the 
qualifying  words  following,  "  such  losses  and 
damages  hereinafter  express^  as  mi^ht  happen  to 
the  subject-matters  of  the  policy,  and  might  attach 
to  the  policy." 

Brett,  Q.  C,  MeUish,  Q.C.,  Bnd  Potter  now  showed 
cause. — The  issue  was,  wheUier  McCarter  was  inter- 
ested in  the  goods,  and  the  judge  properly  left  the 
question  to  the  jury  whether  the  final  contract  was 
made  before  or  after  the  loss.  The  jury  found  that 
it  was  after  the  loss,  and  therefore  that  the  letters 
did  not  pass  the  property.  The  court  is  not  called 
upon  to  overrule  the  decision  in  Joyce  v.  Swann 
(ubi  sup,)^  as,  though  the  contract  is  the  same,  the 
parties  are  different  and  the  evidence  is  different. 
Two  persons  may  have  an  insurable  interest,  and  it 
does  not  follow  that  because  one  has  another  has 
not.  In  Jouce  v.  Swann,  Seagrave  was  not  called, 
and  the  evidence  was  that  the  contract  was  made  on 
the  Saturday  night ;  but  here  Seagrave  has  been 
called,  and  the  jury  have  |Dund  that  it  was  made  on 
the  Monday  morning  after  the  loss.  Assuming  that 
there  was  a  contract  with  McCarter  that  would 
give  him  an  insurable  interest,  it  docs  not  follow 
that  there  was  ^one  in  the  pit.  The  pit.  is  a  com- 
mission agent,  and  has  guano  sent  to  him  to  sell ; 
he  proposes  to  sell  to  McCarter  at  10/.  a  ton,  and 
McCarter,  in  his  letter  of  the  3rd  March,  objects, 
and  proposes  95. 155.,  and  asks  for  an  allowance; 
therefor^  ms  «  proportion  of  Uw,  those  letters  make 


no  contract.  The  goods  are  shipped  by  Seagrav& 
and  he  takes  a  bill  of  lading  in  his  own  name,  and 
makes  himself  liable  for  the  freight,  for  the  very 
purpose  of  reserving  to  himself  the  right  of  dealing 
with  McCarter,  and  the  jury  have  found  that  the 
contract  was  not  made  till  the  Monday  morning, 
when  it  is  admitted  that  the  ship  was  lost,  and  the 
cargo  was  not  in  existence.  Even  supposing  that 
the  contract  was  made  before  the  loss,  it  would  be 
satisfied  by  sending  any  guano,  and  this  was  shipped 
on  account  of  Seagrave  and  Co.,  not  for  McCarter. 
[WiLLES,  J.— Brown  v.  Hare,  8  H.  &  N.  484,  would 
be  rather  against  you  on  that  point.]  Then  I  won't 
enter  into  it.  The  contract  is  made  by  Seagrave  in 
his  own  name ;  he  is  the  shipper  pledging  his  own 
credit,  and  he  takes  a  bill  of  lading  in  his  own  name, 
and  makes  himself  personally  liable  for  the  freight. 
A  factor  who  makes  himself  personally  liable  on  the 
contract  has  a  right  to  insure: 

1  Amould  on  Insurance,  s.  119,  2Dd  ed.  801 ; 
1  Phillips  on  Insuranoe,  s.  811,  8rd  ed.  177. 

But  it  is  enough  for  me  to  show  that  he  is  an  agent 
who  deals  wiUi  the  goods  in  his  own  name  and 
makes  himself  personally  liable  for  the  freight.  As 
trustee  he  would  have  an  insurable  interest,  and  il 
would  be  very  inconvenient  in  a  mercantile  point 
of  view  if  it  were  not  so.  As  to  the  variance,  tiiat 
was  disposed  of  at  the  trial.  [Willbs,  J. — It  has 
been  already  stated  by  the  court  that  we  shall  not 
dispose  of  this  case  on  a  formal  matter.] 

Temnle,  Q.  C,  C.  RiisseU,  and  Cohen  in  support  of 
the  rule. — ^The  case  of  Jot/ce  v.  Swann  is  clearly  in 
point,  and  I  submit  that  here  there  was  no  insurable 
interest.  If  Seagrave  was  a  consignee  at  all,  he 
was  a  consignee  without  any  insurable  interest ;  and 
though  the  bill  of  lading  would  be  primd  facie 
evidence  of  interest,  on  these  facts  there  was  none. 
It  is  plain  that,  when  the  goods  were  put  on  board 
the  ship  and  Seagrave  took  the  bill  of  lading,  they 
were  considered  as  sold,  and  the  letters  from 
McCarter  confirms  th^s,  as  there  are  several  little 
features  which  are  only  consistent  with  the  suppo- 
sition that  he  thought  the  goods  were  coming. 
[WiLLES,  J. — ^There  is  a  case  in  the  2  Q.  B.  whidi 
supports  what  you  are  laying  down ;  it  was  there 
held  that  the  fact  of  not  answering  was  an  assent 
to  the  course  taken.  Here  there  was  the  letter  of 
the  20th  Feb.,  and  no  answer  till  the  8rd  March : 
see  Richardson  v.  Dunn,  2  Q.  B.  218.]  If  there  was 
any  insurable  interest  it  belonged  to  Dixon  and 
Co.  or  McCarter.  I  do  not  argue  that  there  need  be 
no  insurable  interest  to  enable  a  trustee  to  insure. 
The  cases  in  which  it  has  been  held  that  such  a 
trustee  could  insure  are  cases  where  no  one  who  had 
the  beneficial  interest  could  have  insured :  (^Lucene 
V.  Crawford,  2  N.  R  268.;)  There  Lord  Eldon  says 
that  there  must  be  a  right  in  the  property,  or  a 
right  derivable  out  of  some  contract  about  the 
property,  and  at  p.  824  he  points  out  that  there  are 
different  sorts  of  consignees.  Here  the  goods 
appear  to  have  remained  in  the  hands  of  Dixon  and 
Co.  till  the  time  of  shipment,  and  it  does  not 
appear  that  the  pit  had  any  storehouse  or  placa 
where  he  could  receive  them  as  a  factor,  but 
he  was  a  mere  agent  or  broker.  It  is  said 
that  he  is  liable  for  the  freight,  but  I  do  not 
see  how  the  preservation  of  the  goods  can  affect 
the  question  of  freight.  If  the  goods  are  lost 
as  soon  as  the  ship  leaves  Liverpool  there  is  no 
freight,  and  if  they  arrive  the  master  has  his  lien. 
Though  personally  liable  for  freight  ho  would  not 
suffer  any  loss  by  the  goods  being  damaged.  The 
onl^  insurable  interest  was  in  McCarter,  and  this 
action  is  brought  for  his  indemnity.  It  is  said  that 
there  is  a  distinction  betweeu  the  e^vL<&tk!C!&  «&.  ^2o& 
two  trials,  \>\il  the  o\A^  ^^««iM»\*  ^n.\.S5BaHi\^\sR»^ 
Bald  dukt  Uie  f^xl)BiX^)ax^;B^^%)^TSAjV<^^T^^^^^^^c^^' 
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[W1LLB8,  J.—*'  Final "  implies  that  there  had  been 
a  bargain  before.]  Jast  so,  and  I  was  going  to 
sabmit  that,  though  there  might  have  been  a  final 
bargain  on  the  Monday,  there  might  also  have  been 
a  previous  bargain  which  would  pasa  the  property 
in  the  goods,  and  I  contend  that  the  bargain  was  in 
the  letters.  [Willes,  J.— It  is  clear  that  there  may 
be  a  sale  and  delivery  without  fixing  the  price.] 
Just  so,  and  the  question  is  not  when  the  final  bar- 
gain was  made,  but  was  it  the  intention  of  the 
p^irties  that  the  property  should  pass ;  and  the  deci- 
sion in  Joyce  v.  »Sira/in  must  be  taken  us  c<mclusive 
on  the  letters,  and  there  was  no  fact  proved  at  the 
second  trial  which  could  alter  their  effect.  Seagrave 
bad  no  insurable  interest,  and  this  is  a  much  stronger 
case  than  if  he  had  been  acting  for  any  one  abroad, 
lie  never  had  the  physical  control  and  possession 
of  the  goods,  and  he  was  not  a  consignee  at  all,  but 
M  mere  conduit-pipe  to  direct  whore  the  goods 
should  be  sent :  See 

2  Duer  on  Insurance,  100 ; 

Df  Forest  v.  Fult*jn  Insurance  Contpany,  1  Ha  11^  Rep. 
(American),  84 ; 

Wolff  y.  Jlorticast'e  1  B.  A  P.  31C  ; 

Ctmwau  V.  Gray,  10  East,  58G  ; 

BlMckbum  on  the  Contract  of  Sale.  126 ; 

J^jtarki  V.  Mamhnl/,  2  Bing.  N.  0.  761. 
What  is  insisted  on  in  the  case  would  amount  to 
this,  that  any  person  who  is  allowed  by  the  owner 
of  goods  to  put  his  name  to  the  bill  of  lading  has 
as  insurable  interest  in  the  goods :  see 

1  Arnnuld  on  Insnrance,  2nd  ed.  167 ;  and 

1  Phillips  on  Insurance,  176. 

Cur,  adv.  vuU* 


Feb,  10. — ^^VILLES,  J.  now  delivered  the  judgment 
of  the  court  (Willes,  Keating,  and  M.  Smith,  JJ.). 
— ^This  was  an  action  upon  an  insurance  of  guano 
valued  at  1150/.,  on  board  the  Ann  and  Isuhella, 
from  Liverpool  to  Londonderry.  The  declaration 
averred  interest  in  the  pit.  George  Seagrave  only  ; 
the  pleas  denied,  first,  the  policy,  upon  which 
nothing  turns ;  and,  second !>%  that  the  pit.  had  an 
insurable  interest.  At  the  trial  before  Martin,  B., 
at  the  last  winter  assizes  at  Liverpool,  the  pit.  had 
a  verdict  for  200/1,  and  the  last  term  the  deft, 
obtained  a  rule  for  a  new  trial  upon  various  grounds, 
which  came  on  for  argument  at  the  sittings  after 
term,  before  Keating  and  Montague  Smith,  JJ.,  and 
myself,  when  wo  took  time  to  consider.  It  appears, 
that,  in  the  year  1864  McCarter,  of  Londonderry, 
suing  in  the  name  of  Joyce,  recovered  in  this  court 
against  Swann  and  other  underwriters,  upon  an 
insurance  upon  the  same  cargo  for  the  same  voyage, 
the  sum  of  1200/.,  of  which  he  received  1150/. 
McCarter's  interest  was  alleged  to  bo  that  of  a 
buyer  of  the  guano  before  its  loss  from  the  now 
pit's  firm;  so  that  one  set  of  underwriters  has 
already  paid  the  whole  amount  at  which  the  guano 
was  valued  and  insured  in  the  policy  now  sued 
upon.  The  details  were  as  follows: — Upon  the 
Uth  Feb.  1863  McCarter,  who  had  from  time  to 
time  bought  guano  of  or  through  the  now  plt.'s 
firm,  wrote  to  them,  stating  that  if  it  suited  them  to 
ship  soon  200  tons  of  guano  at  Os.  G(/.  freight,  to  be 
paid  for  the  Ist  May,  they  might  do  so.  Upon  the 
26th  Feb.  the  plt.*s  firm  wrote  to  McCarter,  stating 
that  they  hod  engaged  the  Ann  and  Isabefh  to  take 
about  115  tons  at  6«.  G</.,  and  that  they  expected  to 
have  the  cargo  on  board  about  the  middle  of  the 
next  week,  and  proposed  to  draw  upon  him  for  it  at 
lOL  per  ton.  McCarter  must  have  made  up  his 
mind  to  take  the  cargo  thus  offered,  for  he  did 
not  write  to  countermand  it ;  and,  upon  the  2nd 
March,  he  effected  an  insurance  through  one  Joyce 
of  this  very  cargo  per  Ann  and  IsaheUa  for 
12001  Upon  the  3rd  he  wrote  complaining 
that  the  price  charged  w&s  10/.  a  ton,  whenitwaa 
onljr.  9/,  25s.  net  in  Scotland,  but  not  refuwng  \l  \  on 


the  contrary,  stating  that  he  expected  the  uiil 
allowance,  which  was  a  matter  of  coune.    Upoo  tke 
4th  March  the  cargo  was    shipped  at  Liverpool 
under  a  bill  of  lading,  making  the  goods  deliTHaUe 
**  to  the  order  of  George  Seagrave  and  Co.  (the  ph.^ 
firm),  or  to  their  assigns."    The  inroiee  was  made 
out  the  same  day,  describing  the  guano  as  '^  ddi> 
vered  to  the  account  of  McCarter "  aceoidipg  to 
the  letUT  of  the  26th  Feb.    Then  the  pit's  fim 
having  upon  the  4th  March  received  the  letter  of 
the  3rd,  effected  with  the  present  defts.  the  poUej 
upon  which  this  action  is  brought^  upon  the  eargo^ 
valued  at  1150/.,  to  which  extent  from  that  tiae 
there  were  two  insurances.    The  pit.  at  that  time 
was  at  Belfast,  and  intended  to  visit  Loodoodeny; 
and  the  invoice  and  bill  of  lading  were  fonraded 
to  him,  to  be  handed  there  to  McCarter.    Upon 
the  7t]i  March,  in  the  evening,  the  pit.  arrived  st 
McCarter*s  private  house  upon  a  Tiait,  and  infoEowd 
him  of  what  had  been  done;  to  wlrich  McCarter 
had  no  objection.    Afterwards  upon  that  night  (he 
ship  and  cargo  were  lost.    Upon  Monday  tbs  9tk» 
before  the  loss  was  known,  the  |dt.  and  McCarter 
went  to  the  office  of  the  latter,  and  tiiere,  without 
more,  the  bill  of  lading  was  indorsed  by  the  plL, 
handed    to  McCarter,  with  the    invoice,  and 
accepted  a  bill  for  the  amount.    They  learnt  of 
loss  the  same  day ;  but,  so  far  as  appears, 
did  McCarter  ask  to  have  back,  nor  did  the  pL 
offer  to  return  the  bill ;  indeed,  that  would  ~ 
been  inconsistent  with  all  that  had  passed,  and 
cially  with  McCartcr*8  tacit  assent  upon  the 
day  evening  before  the  loss,  and  the  payment 
the  Monday  accordingly.    Further,  upon  hesring 
the  loss,  McCarter  asked,  not  for  his  hilL  bat  f o 
the  policy  effected  by  the  pit,  which  the  latter 
declined  to  give,  and  referred  McCarter  to  his  on 
underwriters.    Both  parties,  therefore,  treated  Af 
purcliasc  as  being  between  themselves  effectual  ail 
binding,  which  it  could  not  have  been  unless  com- 
pleted before  the  loss.  Accordingly  McCarter  brongkt 
the  action  in  the  name  of  Joyce  against  the  niidfr 
writers,  and  principally  upon  his  own  evidence  ^ 
that  of  the  documents,  but  without  calling  the  sot 
pit.  as  a  witness,  he  established  in  fact  to  the  latii* 
faction  of   a  London  jury  under  the  directioD  a( 
Erie,  C.J.,  and  afterwards  in  law  to  the  satisfartifls 
of   this  court,  that  what  the  parties,  buyer  aai 
sellers,  had  agreed  to  act  upon  was  the  tnie  cos* 
struction  of  the  transaction,  and  that  the  eale  wii 
complete  by  the  letter  of  the  26th  Feb.,  acted  upoB 
by  the  sellers  by  shipping  on  account  of  McGaitcr, 
and  by  McCarter  by  not  rejecting  the  offer,  by  isr 
suring  upon  the  2nd  March  (the  goods  being  at  hii 
risk  as  well  as  on  his  account),  by  the  letter  of  the 
3rd  March,  which  in  this  court  was  considered  ai  a 
reluctant  assent  to  take  the  cargo,  by  his  assent  and 
aquiesccnce  upon  the  evening  of  the  7th  KsicL 
when  Seagrave  (the  pit.)  informed  him  of  what  hia 
been  done,  by  taking  the  bill  of  lading,  and  paying 
upon  the  9th  without  any  new  terms,  lowing  thit 
the  transaction  was  complete  at  latest  upon  the 
Saturday,    and     by    acting    upon    the     sale    u 
valid   after    news  of  the   loss :    (Jovee  v.  Stean}. 
The  non-indorsement  of  the  bill  of  lading  before 
the    loss    did    not,  it  is   scarcely    necessaiy  to 
remark,  exclude  that  conclusion :    (Core  v.  Bardm, 
i  East,  211;  Browne  v.  Ifcire,  i  H.  &  N.  822;  » 
L.  J.  6,  Ex.)    McCarter^ the  buyer,  thus  obtsjnei 
judgment  for  1200/.,  andne  has  been  paid  115011,  the 
whole  amount  at  which  the  guano  was  valued  in  the 
policy  now  sued  upon,  and  he  paid  the  seUeri  u 
upon  a  successful  adventure ;  so  that  the  sellers  got 
all  they  could  have  go^  if  the  cargo  was  safe^  and 
thus   both  buyers   and   sellers    were   indemnified 
against  any  risk  which  was  insured  against  bj  the 
\dv2:Uft.<^  ^\iOL\\.  T(i\^Vi\»\ia.ye  been  supposed  that  the 


\T\a\!iX^i%  \3A^  \tfsnx^  >^  ^aa^.  ^  vu&  uattcb   I 


HABITIME  LAW  OASES. 


335 


C.  P.] 


Sbaoratb  V,  The  Umion  Marine  Ikscrangb  Ck>]iPAMT. 


[C.  P. 


nm  the 


howerer,  that  McCarter  was  dissatisfied 
the  amount  which  he  recoYered  in  the  name  of 
W»  as  to  the  following  particulars  detailed  hj 
BBI  at  the  trial,  viz.,  50^  of  the  former  rerdict  not 
>^    49iL   extra   costs,  104/.    difference   between 
he  interest  which  he  recorered  and  the  interest 
^^  he  had  to  pay  his  own  bankers  in  order  to 
^•e  money,  20L  travelling  expenses,  not  alleged 
^have  come  within  the    smng   and   labouring 
"■^lae,  or  to  hare  had  anything  to  do  with  the 
jgyace.    The  mass  of  these  items  was  irrecover- 
^  under  any  circumstances  against  the  under- 
^ters  upon  either  policy;  and  no  one  of  them 
Sy^  by  any  proceeding  be  justly  claimed  against 
?*ptesent  def ts.    McCarter,  however,  took  a  dif- 
"J^t  view  of   his  rights;   and  it  appears  now 
^>D]y  that,  by  arrangement  between  him  and  Uie 
^^  the  present  action  was  brought  in  effect  to 
^^^vce  pavment  of  the  enumerated  items,  though, 
^^  good  advice,  a  verdict  was  not  sought  for  the 
^j^ofe  \150L,  a  measure  which,  if  resorted  to,  would, 
r^  believe,  have  so  demonstrated  the  impropriety  of 
^claim  as  to  prevent  the  actual  result  of  a  verdict 
[j^  plt.'s  favour.    At  the  trial  of  this  cause,  the 
«<    case  was  launched  upon  his  own  evidence, 
J^la    was  to  the  same  effect  as  that  given  by 
P^xter,   upon    the    trial  of    Joyce    v.    Swanny 
^     'ttese  exceptions :  first,  that  uter  the  exam- 
lod  by  counsel  was  over,  in  answer  to  a  ques- 
^      ^ut  by  the  learned  judge  (being  the  ques- 
^      ^or  decision),  the  pit.  made    the  following 
^vxient,    **I  made   the    sale    to    McCarter  on 
^th;"   secondly,  that    the    pit.    stated  that, 
^^^d  of  being  principal  in  the  actual  or  intended 
^     his  firm  were  only  commission  agents  (not 
I    o-ecjerc)  of  Dixon  and  Co.,  of  the  same   town. 
JD»  although  the  objection  on  the  score  of  insur- 
bte  Interest  was  urged  early  in  the  case,  the  plt.'8 
0^  account  of  his  interest  was,  that  his  firm  were 
svoxers,  not  factors;  nor  did  it  appear  that  the 
niano  was  ever  in  their  possession  as  bailees,  nor  that 
hey  had  any  lien.  The  evidence  was  quite  bare  upon 
Ids  point ;  and  it  is  consistent  therewith  that  the 
fMno  went  straight  from  the  stores  of  Dixon  and 
Jo,  to  the  ship,  and  that  the  name  of  the  plt.'s  firm 
rai  put  in  the  bill  of  lading  in  accordance  with  a 
ot  uncommon    practice  of    brokers  to  carry  on 
uiness  in  their  own  names,  and  not  because  they 
id  any  other  interest  in  the    transaction.    And 
lis  appears  to  be  the  reasonable  conclusion  from 
le  evidence  of    the  pit.,   who  gave   no  further 
xount  of  his  interest  than  that  he    acted  as 
(oker  and  agent  for  Dixon  and  Co.,  coupled  with 
te  fact  that  he  sought  to  recover  nothing  upon  his 
m  behalf,  but  lUl  for  McCarter.    The  last  addl- 
(Mial  fact  as  to  which  the  pit.  was  examined  was  as 
» the  payment  of  the  bill  given  him  for  the  price  of 
ke  guano.    At  first  he  stated,    "  It  has  not  been 
lid ;  200/:  or  300/.  is  stiU  unsatisfied.**    ''  The  bill 
ifl  not  been  satisfied  to  a  considerable  extent." 
Messrs.  Dixon  have  suffered  a  loss."    But  upon 
!oaa-examination  he  said :  "  McCarter  dishonoured 
le  bill  at  first    It  was  satisfied  by  mutual  arrange- 
ent.    We  were  put  to  expense  by  the  dishonour 
id  delay  " — ^not,  be  it  observed,  by  the  loss  of  the 
)ods.     Now,  the  only  way  of  reconciling  these 
mtradictory  statements  is,  to  suppose  that  the  200/. 

*  800/.  spoken  of  by  the  pit  represent  the  200/. 

*  800L  made  up  of  the  items  already  enumerated  as 
aimed  by  McCarter,  and  which  are,  by  agreement 
ith  McCarter  (who  is  probably  a  good  customer), 

be  allowed  or  not  allowed  to  him,  according  to 
le  event  of  the  present  action.  Upon  the  evidence, 
Ithout  calling  McCarter,  the  pit.  relied ;  where- 
wn  certain  objections  were  taken  for  the  def  ts., 
me  of  them  founded  upon  mere  formal  variances, 
wliich  we  attach  no  importance^  and  one  which 
isee  the  mam  qitegtioa,  nz^  that  Dixon  and  Co., 


who  had  been  indemnified  by  payment,  and  not  the 
pit.,  were  the  persons  interested  in  the  policy,  an^- 
that  the  pit.  had  not  proved  any  interest  in  the 
subject-matter  of  insurance.     The  learned  judge- 
overruled  these  objections;  and  the  defts.  called^ 
McCarter  (the  real  pit.)  as  a  witness.    McCarter^ 
like  the  nominal  pit.,  gave  evidence  to  the  same- 
effect  as  in   the  former  cause  of  Joj/ce  v.  Swann^ 
with  these    exceptions,  that    after    the   examin- 
ation  b^   counsel   was    over,    he,   in  answer   to 
a  question  put  by  the  learned  judge  (being  the- 
question  for  decision),  made  the  following  statement,, 
viz.,  "The  purchase  by  me  was  on  Monday  mom* 
ing  the  9th."     As  to  the  bill  in   payment  of  the- 
guano,  McCarter  stated,  **  It  is  paid  or  satisfied."' 
As  to  the  items  of    claim  already  set  forth,  he 
added,    "I  expect   to   be    made   good    this    loss 
out  of  the  policy    now    sued    on."     Such    being 
the  evidence,    the   learned   judge    told    the   jury 
that,   upon  McCartcr's    evidence,   it    appeared  to- 
him  clear  that  there  was  no  contract  before  the 
9th  March,  at  Londonderry,  after  the  goods  were 
lost,  and  upon  that  point  he  took  the  opinion  of  the 
jury,  who  adopted  this  direction,  and  found  a  verdict 
for  the  pit.     No  other  question  was  left  to  them. 
With  respect  to  the  point  of  insurable  interest,  the 
learned  judge  ruled  as  a  matter  of  law  that  the  pit. 
had  an  insurable  interest  "  as  an  unpaid  vendor,  and 
with  a  bill  of  lading  making  the  goods  deliverable 
at  Londonderry  to  him  or  his  assigns."  The  damages 
were  agreed  tobe200/.rrepresenting  the  items  already 
mentioned,  or  some  ot  them),  in  the  event  of  the 
pit.  being  entitled  to  retain  the  verdict.    In  the  last 
term  a  rule  was  obtained  for  a  new  trial  upon^ 
several  grounds,  amongst  others  a  miscarriage  in- 
that  the  learned  judge  ruled  as  matter  of  law  that 
the  pit  had  an  insurable  interest ;  and,  the  matter^ 
having  been  fully  argued,  and  time  taken  to  con- 
sider, we  are  of  opinion  that  the  rule  for  a  new  trial 
ought  to  be  made  absolute.   In  considering  the  case^ 
three  prominent  points  present  themselves:   first, 
that  both  McOarter's  and  the  pit's  policies  were  for 
the  value  of  the  guano  only,  and  not  for  such  extras 
as  McCarter  detailed  in  evidence;  secondly,  that 
this  action  is  for  McCarter's  benefit ;  thirdly,  that 
McCarter  has   already  received   from  his  under- 
writers, through  Joyce,  the  whole  amount  at  whicir- 
the  goods  are  valued  in  the  plt.'s  policy.    It  was 
argued,  therefore,  that  according  to  the  case  of 
Bruce  v.   Jones,   1    H.   &   C.    769 ;    32  L.  J.   132, 
Ex. ;   7  L.  T.  Rep.  N.  S.  748,  there  was  a   com- 
plete   answer  to   any  further  claim.      We  need 
not,    however,   consider  this  further   at   present, 
as  there  is  no  plea  to  raise  the  question,  and  if  such 
a  plea  be  added,  it  may,  if  necessary,  be  discussed 
upon  a  future  occasion.    Next  it  appears  that  the 
direction  of  the  learned  judge  in  point  of  law,  and 
the   finding   of    the  jury   in  pursuance  of    that 
direction,   arc    in    conflict    with    the   verdict    is 
Joyce    V.    JSivanny    and    the    judgment    of     this- 
court  thereupon,  of  which  verdict  and  judgment 
McCarter  has  already  reaped,  and  now  retains,  the 
benefit.    Nor  was  tlie  evidence  as  to  the  question 
upon  which  the  verdict  passed  substantially  dif- 
ferent from  what  was  offered  upon  the  trial  of  the 
former  action,  save  in  the  answers  given  to  the 
mixed  questions  of  law  and  reasoning  upon  facts 
proposed  to  the  nominal  and  to  the  real  pit,  and* 
which  was  the  very  question  to  be  decided  by  the 
court.    Whether  such  a  result  can  be  deemed  satis- 
factory it  is  at  present  unnecessary  to  consider ;  and 
the  rule  hardly  raises  the  point  with  sufficient  dis- 
tinctness as  an  objection  to  the  verdict   Thirdly  and 
lastly,  the  report  of  the  learned  judge  is  distinct, 
that   he   thought    "  the   pit.    had    an   insurable 
interest  as  an  unpaid  vendor,  and  with  a  bill  of  lading 
maldng  the  goodL«  ^'feVw«t«X\'^  ^X.  \jKscAaxAsscr3  \r» 
him  or  to  &M\gtM&.''    lii  >3b&A  %V^\KiaKQX  ^VNaw  ^'i 


c.  p.] 


MAEITIME  LAW  OABEB. 

VaLIEUI   ir.   BOTLAVD. 


are,  after  much  cuniideration,  uanblc  to  coucur.  In 
point  of  fact,  ilie  now  lonlicl  flnils  that  the  pit.  was 
not  "  vendor,"  bccuute  it  finiU  that  there  wag  no 
Talid  mIu,  and  no  sale  ontil  aflcr  the  loii.  In  point 
of  factalto,  thecvidvuceof  the  pit.  andof  McCarter 
clioirt  that  payment  wai  madu  bj  bill,  wliieh 
Jim  been  paid  or  iicttli?ij  (o  that,  if  tbcptt.  vii  a 
vendor,  he  was  not  an  '■uniiaid  vendor."  This 
£niund  failing,  and  with  it  the  aripimcnt  tlint  tliere 
inipht  be  an  intcrctt  in  rcspcet  of  coniniiMion, 
irhivh  probably,  liku  tho  priui;,  woi  Hi-tiled  between 
the  parlies  as  upon  a  valid  Kalu.  it  n'maina  to  con- 
eider  what  is  the  effect  of  the  piL  buin^c  named  as 
shipper  and  consi);ni'D  in  the  hill  iif  lading-  That 
thii  aa  a  matter  of  fact  is  prima  fueie  evidence  uf 
interest,  we  entertain  no  doubt ;  but  the  question  is 
vhether,  as  matter  of  law,  it  is  conclusive  that 
thero  ia  an  interest,  even  thoujih  the  facts  should 
ahow  that  the  no'aiual  shipper  and  consignee  is  a 
mere  agent,  having  no  lien  upon  the  goods  for 
advances,  commission,  or  otherwise,  nor  the  posses- 
sion or  custody  of  them  as  carrier,  factor,  ware- 
hoascmsn,  or  other  bailee,  nor  any  liability  to 
account  for  their  iosa  by  the  perils  insured  axainst, 
•uch  as  sustained  the  insurance  by  a  carrier  ( t'rau'- 
kn  T.  CuArn,  3  B.  &  Ad.  iiB)  ;  by  a  warehouseman 
declaring  himself  a  trustee  ( Watrjn  v.  M\iuard\  Lift 
Aumanct  Conpanj,  C  R.  &  U.  tt70;  'la  L.  J.  10:^, 
<J.  B.) )  a  banluupt  or  iniolTcnt  in  possession  of 
After-acquired  property  by  permission  of  bis 
asaignces  (J/ariU  v.i/amiAuu,  T  lix.  3L>J ;  £1  L.  J. 
ICfJ,  Ei.) ;  a  ahip  carpenter  having  a  lien  for  repairs 
(Tuiicr  V.  Scett,  G  Taunt.  234;  1  MoTsh.  Z^i);  a 
person  having  an  equitable  aisignmcnt  (  WiUait  v. 
Martin,  11  Ex.tWt;  W  L.  J.  ^17,  El.)  Theevi- 
dcnce  did  not  bTiiif>  the  pit.  within  any  of  these 
categories;  and  the  loss  which  look  place  was  a  loss 
of  the  goods  to  tlie  intended  seller  or  the  intended 
buyer,  according  as  the  sale  was  complete  or  not, 
and  not  a  toss  to  the  mere  intermediate  agents.  Ic 
was  argued  that  tho  liability  for  freight  as  shipper 
made  an  interest ;  but  by  the  loss  of  the  goods  on 
the  way  the  fright  won  alio  lost ;  and,  if  the  goods 
bad  arrived,  the  interest  was  in  the  shipowner's 
enforcing  his  lien,  not  in  the  goods  themselves.  It 
was  further  argued  tliat  tlie  bill  of  lading  gave  a 
remedy  against  tlie  master,  and  was  as  against  him 
an  estoppel ;  but,  even  as  against  the  master, 
the  bill  of  lading  was  not  conclusive,  if  Dixon 
and  Co.  chose  to  interfere  and  to  insist  upon 
delivery  to  them ;  and  such  delivery  would  have 
been  an  answer  to  any  claim  by  the  pit, 
aa  was  decided  in  the  case  of  iilitridim  v.  The  Nao 
ttwj  Ourpa'tf.  *  C.  B.,  N.  S.  cm  ;  2BL.  J.5S,  C.  P. 
The  persons,  if  any,  inlereslcd  in  the  policy  were 
Dixon  and  Co.,  and  not  the  pit.  The  property  was 
theirs.  The  temporary  posseMion  of  it  was  that  of 
the  ship's  master,  as  bailee;  tile  pit.,  if  there  was  a 
Taliil  sale,  was  interested  at  the  outside  to  the  extent 
«f  Ikis  commission,  if  it  was  at  risk,  which  it  was  not, 
for  it  was  earned  by  tlie  fact  of  snie,  and  there 
would  be  no  lien  fur  it  against  the  buyer;  and  if 
there  was  no  valid  s^le,  he  was  a  uicre  accent,  who 
Buffered  nothing  and  incurred  no  liability  by  tlie 
.loss,  .for  he  hail  discharged  his  functions,  save 
that  he  held  the  shippint;  documents  subject  to  the 
orders  of  his  employers.  We  are  not  aware  that  it 
has  ever  been  held  that  a  mere  agent,  williout  pos- 
session or  lien,  has  an  insurable  interest  to  the 
extent  of  the  value  of  the  goods,  simply  because  his 
name  appears  in  the  bill  of  lading  instead  of  that  of 
his  principal ;  and  the  general  rule  is  clear,  that,  to 
constitute  interest  insurable  against  a  peril,  it  must 
be  an  interest  such  that  the  peril  would  by  its 
proximate  effect  cause  damage  to  the  assured.  We 
are,  therefore,  after  much  cotiBlderaiinn,  of  opinion 
that  the  iearncd  judge  was  wrong  In  ruVing  aa 
Blatter  of  Uw,  evea  ou  the  state  oi  iactalound^j 


[CP. 

the  jury,  that  there  was  an  iaaurabla  iatemt  Is 
the  pit.  Wo  were  asked  to  amend  the  dcdKV 
tion  by  inserting  a  statemeot  of  interest  is  Kits 
and  Co. ;  and  undoubtedly,  If  Dizon  and  Co.  had 
sustained  a  loss,  they  might  have  adopted  sid 
recovered  upon  this  policy  ;  but  wa  are  of  opnka 
(hat  no  such  amendment  ought  to  be  allowed  ia 
this  ease,  becauso  the  action  ia  in  our  jndgOMst 
))rought  for  McCarter,  not  for  Dixon  and  Co,  wIh 
have  been  paid,  and  such  an  amendment  mi^ 
tend  to  trustrato,  and  could  not  tend  to  pmuaMi 
tile  decision  of  the  question  which  thia  action  ns 
brought  to  try.  As  to  the  formal  objectiou  iHsl 
10  the  declaration,  they  may  be  cored  by  aand- 
laeot  if  and  when  the  pit.  thinka  it  worth  wtila 
We  give  the  deft,  leave  to  add  a  plea  or  pleas  witta 
eight  days,  upon  condition  that  the  plL  may  wilhiH 
eight  days  thereafter  enter  a  titt  jmmtnt  ii4 
cancel  the  policy.  For  these  reasons,  and  wjAl 
these  directions,  the  rule  for  a  new  trial  is  nifa 
absolute ;  and  wo  hope  we  an  not  outstepiang  oc: 
province  if  we  add  a  laggestion  thai,  in  the  evt^ 
of  the  matters  of  law  decided  by  the  court  vf^ 
this  or  the  former  occasion  being  again  cootul^ 
hj  either  party,  the  more  convenient  coiuae  will  "fe 
that  such  party  should  be  put  to  raise  his  objeeti 
by  bill  of  exceptions,  and  thus  obtain  the  beoedt 
reviewing  our  decision  before  a  superior  tribnoiL. 
AiJsaisoA«« 
Attorneys  tat  jdt.,  Vptott,  Johmon,  and  UpMt, 
Attorneys  for  def ts.,  FUU  and  Boteee. 


n'tdaadaj,  April  17,  ISGC. 
Valiehi  v.  Botlaxd. 
n    bn  iiidorKt   of  hiU  of  bJiapSkeri  diwf    I 
Frnurf   of  thij^/tT—Emdence^lS    f  "   '""■ 


had iignedit,/or  (As  value  e//ov  baUt  milk. ^ 

T/i€  tddoKt  inu,  thai  tht  gooJi  letre  tlupoti  ^ 
cirtaiR  pertoxit  acting  atagmtijor  fJleactiutiilufftt, 
and  lAal  icAcn  lAe  goodt  Ktrt  pul  on  boani  lAen  Ml 
a  dilute  viilh  the  matt  at  to  tlit  numbrr  of  lulm 
shipptd.  lit  maiU  a  mtmorandiiM  of  the  fact,  ht  i) 
mitlaJct  pul  doan  in  (Ac  bill  of  tadiiy  tixtif-itiKt  b^ 
iiuttad  of  ti:eti/-ji<.t,  and  Ana  ii'acs  diid.  SixlJ-fi" 
bala  leers  ddiceral  .- 


Htid,  that  there  wa»  tvidaix  ta  go  to  tit  jwy  (Jtft(i* 
mmrrprat'ilatioii    as    to    Ihe  amianl    Ai^cd  n) 
"  canted  wholli/ bj/  the  fraud  of  iJit   ihippKr' ril^ 
Ihi  term,  of  KCl.  a  of  18  i- 19  Fic(.  c.  111. 
Declaration : 

Aug.  lau.  la  Hits  beyond  the  weu,  W 
U.  M.  KstlnafclidaUvarad  lotbsdilt, 
inil  tKD  HerL  mmiTKi  from  chs  said  H.  11  SaOukl^  ewttk 
RiMds  towlt.  iiileaDtikiu.utMbTllisaen.aHTlsdaBlc^ 
vpy^a  la  ■  ccnslD  ihlp  dI  tbo  dsrt  tram  "~"'— ^t**  <S 
Ixindoa  ooder  m  ceruio  bUl  et  Isdlog  slnsd  by  It*  Ml, 
vTberabritia  deR.  agreed  lo  oanrtlis  isio  foods  siid  ddhw 
iho  uDie  U  the  pun  ol  dtMlDatkHi  (oartain  pstOs  ol 
i;wuaitlM  only  ciceplad)  onta  Iba  onlai'  ot  lb»  wU  U.  M, 


Idl4ih/ 


g.  18U,th<iuldlLlL 


:ha  pita,  sod  the  pita-  ■»  thsl  betorv  aew 
llUoDs  hul  been  folBUs^  ud  ill  ItalDgs  bi 
111  Umci  bid  el&psed  oKSSSarr  n>  <aUt>a  U 
M>i  bill  of  Isdluf  peiCarmed  bj  Ihs  delt.. 


ipoasBd  tt  ■•■•■ 
AldraodipuHdls 
loa  bioaibtsUcaa- 


betsloatier  msntloBad.    TstttsdaA, 

itlthoDgli  not  prsToaUd  b;  snr  of  Um  «Mplil  puOi  v 
cisukltlH.  nude  delaoil  la  dsUvarinf  a  portoa  tt  IM  ssla 
Koods  agresabiT  to  ths  bill  ot  ladiag.  whante  -^  -  -•-  *— 

1 •—lotmchgood^aadbasacrsallvda 

MS  tbs  daft,  tor  that  As  daft,  oi 


thetlu.alsa 


aimAwlitaa  ptu.  of  iksiss  sil 


MABITIME  LAW  CAOTS. 
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bM  tlia  loodi  wan  Ifaa  plu.'  gooSM. 
ioD  wu  broaght  by  the  plti.,  manshonti 
,  u  indorsees  of  a  bill  of  lading  ligned  bj 
u  muter  of  the  iteamihip  Brtnda,  at 
lople,  for  certain  bale«  of  Uuubikiiii.  The 
Dg,  which  ii  let  out  ia/ro,  aUted  that  119 
t)cen  ihipped,  and  coutained  a  memoran- 
fonr  bales  more  were  in  dispute,  but,  if 
tbej  were  to  be  delivered.  Upon  arrival, 
ales  were  delivered,  snd  the  pit.  in  conse- 
imed  the  value  of  the  short  delirery.  It 
isputed  that  the  pits,  were  indorsees  for 
le  bill  of  lading  within  the  provisions  of 

Lading  Act,  nor  that  116  bales  onlj  were 
it  the  port  of  discharge.  Three  qneations 
o  the  jury,  viz..  Were  the  goods  shipped  7 

any  default  by  the  deft.?   -"  ■'■ 


last  point  the  deft,  had  leave  to  move. 
ritneeses  called  for  the  defence  were  the 
sif  and  two  of  the  crew.  Tlie  deft.  iWted 
;ned  lbs  bill  of  lading  on  the  faith  of  the 
eipt,  and  that  be  knew  nothing  of  the 
of  tbe  goods.  The  mal«  was  dead,  and 
I  other  witQe»ies  merely  proved  that  a 
JTose  as  to  the  number  of  packages,  but 

nothing  whatever  to  suggest  any  fraud 
t  of  tbe  shipper.  The  declaration  by  the 
late  was  to  the  effect  that  he  had  received 
on  board  and  there  had  been  a  dispute  at 

hether  they  were  siity-fouror  liity-nine, 
sequence  he  had  added  tbe  memorandum 
eared  on  tbe  bill  of  lading. 
1  last  Mr.  M.  Katinalds,  a  conespondent 
.  at  Constantinople,  purchased  a  quantity 
ins,  to  be  shrpp^  on  board  the  steamship 
Vccordingly  the  vendor  of  the  goods  sent 
board  the  vessel,  and  Mr.  Katinakis  then 
rom  the  deft,  the  following  biU  of  lading : 
ti  In  London  ue  Smith,  SnndUa,  ud  Ctt.,  17, 

K.C9 
Lie 


!  in  dlipals,  ir  on  board 
lol  muwenble  [or  dun 
j-cngUi  In  pukagsa.] 


uij  other  ports  wbatover,  ■ 
lo  nil  irllh  or  without  pi 
lain  all  BltutJODi.  US  bitlsi 
rad  u  in  tlis  margin,  and  i 


ige  artsjnc  Ihnngb 

_  by  Mr,  H.  H  KaO- 

Ip  sailed  Avndo,  whereof  la 

James  Boyland.  or  whoever 
d  ahip,  and  now  Ivlng  la  the 
nd  tor  LoodoD,  with  llbart;  lo 

-  paneagen  at  Gibraltar  mod 

tnj  rolcUoD, 

being  marked 


IS  per  margia  or  toot-noie  (ihs  set  ot  Qod.    .    .    . 

LaDlat  loB^or  damace  whaSKtever  from  uQ^ehloerj) 
M*SD  navlgatlini,  or  front  parila  ot  the  aeae  or 
CB  as  J  aet,  neglse^  or  delanh  whatsoever  of  the 
^  or  maftiMra  beinf  •xospisd),  and  the  ownera 
I  waj  liable  tat  an*  eonaeqaaiw*  ot  lbs  caoHa 
Md.iintoordar  or  lo  bli  or  their  asilgiia  Freight 
1  foods  parable  In  London  on  deuvoT^  In  ease, 


1 10  per  oenL  primage  and  avi 

id  to  throe  Irilla  or  lading,  an  or  ui«  tanor  aa 
t«(whlah  bUla  being  accompUahed  the  otherl 

OOBstuUnople  I7th  Jane  18«£.    Weight  lenglt 

■iL  or  nant^,  damue  by  heavy  weatber  o 
nO^  of  lb*  mti,  inAenol  dsiatloiMkiD  « 


daTeeUvs  paekat{aa,  or  wrong  dellveiT  caoaed  bj  ecror,  tndla- 
tlDctoeii,  uleglbllltT.  or  defloienorln  the  marke  ot  nnmbera 
The  goods  to  be  tatcon  from  the  ahlp  by  ihe  conalgnea  Im- 
medlalely  the  veieel  li  ready  to  dlaoharge.  or  olherwlaa  ther 
will  be  landed  or  put  taiio  eraft  by  the  mteier  at  (be  mercbant^ 
risk  and  eipsoae.  AH  Onsa  and  eipenaee.  or  loeeea  bj  deten- 
tion o(  veeael  or  cargo,  eansed  by  loeoiTMi  ot  londBdent 

descrlpttoD  or  we^i  W  UT  oUwr  partieDlars  roqotmd  br 
lb*  aathorillsa  at  tbe  port  of  dliofaaige),  npon  either  the 
paokagea  or  the  bUI  of  ladlnf,  shall  bo  paid  by  tbe  eblpper  or 
oonslgnee  of  the  gooda,  ana  tbe  ahlpowner  haa.  a  lien  upoQ 
the  goodi  nntu  Uw  paymsat  of  all  mdi  coslc  and  obaisM.  In 
the  event  of  the  aleanur  being  placed  in  qoarantlns  at  Iha 
above  port  of  delivery,  the  (ooos  will  i«qah«  to  bsimmadlaMI; 
taken  away  and  truaferred  to  another  veaeel  or  depot,  to 
perform  qnarandns  at  tbo  eipenss  and  risk  ot  the  tlilpper*  or 
cooilgneea  Qooda  moat  be  dlaUnctly  maiked  with  the  name 
of  tbe  port  to  which  they  am  comlgosd,  ot  the  iblp  will  not  be 


Jahb  Botuip. 
DsUtst  lo  Meeera  Halro,  BaaQy,  and  Gol 

U.  IL  EaUnakla, 

HalRV  BasUy.  and  Co. 
Pnaenled  at  B^  Wharf  In   lavou 

Baally,  and  Co. 
For  delivery  lo  CnlverweU,  Brooks,  sod  Co. 


of  Ueaan.   Ualro, 


aUvervloCi 


The  action  was  bronght  lo  recover  damagu  In 
respect  of  the  four  balea  marked  K  in  the  margin 
of  tbe  above  bill  of  lading,  bring  four  ont  of  the 
sixty-nine  which  formed  a  part  of  the  119,  the 
pit.  having,  in  fact,  only  received  6S  bales  marked 
K.  The  amonnt  of  the  claim  \%l  It.  2(t  was  at  tbe 
rate  of  lU  fis.  per  bale,  from  which  a  deduction 
of  1/.  ie«.  lOdL  wu  made  for  freight. 

Sect  8  of  18  &  19  Vict  c.  Ill,  enaclathat 
Bvery  bOl  of  lading  In  Itis  hands  of  a  oanelgneo  or  to- 

, that  iDeh  goods  or  ottLsr~paM 

thereof  mw  not  have  been  so  ihhipsd,  tmlni  sodi  holder  ot 
tbe  bill  of  i~H"|[  shall  have  had  ai^ui  noOOB  at  the  "mj  ol 
receiving  U^  same  that  the  gooda  had  itol  been  in  Kol  laden 
on  bou4.  Provided  that  the  maslar  or  other  pemn  ao 
aignlsg  may  eiooarate  himself  hi  reepect  of  nehmlaiepraBai. 
tatlDn  by  allowing  that  it  waaoaseed  withaal  any  detaaH  on 
hlapart,  and  wholly  by  the  fiand  ot  lb*  shipper  or  ol  tlw 

The  cause  was  tried  before  Byles,  J.,  in  London, 
after  Hilary  Term,  when  a  verdict  was  fonnd  for 
defL,  wi^  leave  lo  the  plL  to  move  to  entcc  it  foe 
^Zl  U.  %i.  for  him. 

Sir  Geo-  Hon^mia  now  moved  accordingly. 

Eat.1,  C-  J.— I  think  there  should  be  do  rule  in 
this  case,  and  that  there  was  evidence  to  go  to  the 
jury  that  tbe  mistake  in  the  bill  of  lading  wia 
caused  "  wholly  by  the  fraud  of  the  shipper."  MeMra. 
Katlnakia,  or  persons  acting  with  them,  brought 
down  the  balea,  and  the  penoiu  who  brought  the 
bales  alongside  were  guilty  of  the  fraud.  TIm  mat« 
•aid  there  were  siity-flve,  while  they  said  there 
were  sixty-nine  bales ;  I  tliink  he  was  compelled  to 
sign  for  sixty-moe  bales.  There  was  evidence  to  go 
to  the  jury  tiuit  the  person  who  had  counted  them 
as  sixty-nine,  when  there  were  only  sixt7-flve,  wag 
willing  to  overreach,  and  I  think  be  knew  that  he 
had  only  shipped  sixty-five,  and  that  he  knowingly 
took  advantage  of  the  mistake,  and  is  gnilly  <^ 
fraud  under  the  statute,  and  that  the  captain  la 


M.  Shitb,  J.— I  am  of  the  same  opinioo.  Tbe 
persons  who  shipped  the  goods  and  took  tbe  mate'a 
receipt  are  the  jurties  guilty  of  the  fraud  in  qtH«- 
tion.  There  may  have  been  an  honest  dispute  as  to 
whether  Uie  mate's  receipt  was  given  for  siity-flve 
bales  or  more ;  but  whoever  shi^iied  thn  (gwda 
must  have  Ittiowo.  tiiaX.Vl>i«3  -iiw^toA  *wkp&.'w*!b^ 
outdi8p\x».   Tba«OT4."*^Bai"»'*»''*>^^^ 


MABinUE  LAW  OASES. 

D   AXOTIIBR   r-  Till  WALLACIIim   V 


CoMF.unr  (ijinTKD).       [C^  P. 


Btlis  and  Ki^itiki;,  J  J.  concurrcil. 


)   AMITIIER   V.   The  WiLLACIIIAS    I'e' 


Chiirltr-]iiiTlg—Su'« 


tutfd   0 


-Fr,i.,ht~ 


TAepltM.  rhnrltitd  n  lAip  In  thf  dffl».  to  prorrfii  la  I. 

Ike  Mp  at  I.  Ihc  drflt.  iivn  unnUB   to  firoridt  a 
rarpo,  OHit  Iht  ptii,  ai/rrei!  la  rriHrel  Ihe  rharltr  on  tht 

drfit.  gaanmtmitg  tkm  "IMHl/.  ijroti  frtighl  home, 
the  vtiitl  to  be  jilactd  nn  the  imtt  pntjilalift  charltr  or 
trade  procaralilr,  and  to  cany  3(10  Ion,  Thr  vtae 
Aippid  a  ctirpo  of  300  trnn,  Ihf  frtiyhl  /or  wAtVA 
irmldbr  SuliA  11*.,  anditat  tulnUg  Itul  on  htr  ti^agt 
to  London.  In  an  arlion  lo  rtrorrr  iht  differtnu 
itlKfoi  aXl.  Ut.  and  •JWl.  gmiraattid. 
BM,  that  the  liabiiils  of  the  drfU.  arvtt  at  the  jiort  oJ 
tamng  OH  tlis  thi/i  t  lailiHi  ainry  K-ilh  a  i-ari/o  that 
ipould  not  aim  'MOf.  /night,  and  icat  not  ajftctrd  £y 
tkt  hu  o/lht  ship. 

Tbia  wai  an  acUon  to  rccorcr  the  ram  of 
eS6/.  12a.,  under  the  foUovring  circumxtaiicca ;— The 
pll«.  were  the  owners  of  tvo  Tcsscla  cnlJcd  the 
Botaait  wai\  Iianadoi,  whicli  they  chartered  tu  tlie 
dofts.  in  Aug.  18&t,  the  chipi  boing  then  in  the 
Danube.  By  the  tenn»  of  the  charter  they  weru 
to  proceed  to  Ibraihi,  and  Ihtre  load  a  full  and  cum- 
plete  cargo  of  pctraleum  oil  and  deliver  the  same 
in  London  on  rcccivint'4/.  4i.  per  tun  freight  pay  able 
in  London.  The  ahipi  duly  proceeded  to  Ibrnila, 
but  provioualy  to  their  arrivnl  there  the  dcfEi.' 
■torea  had  bcvn  destroyed  by  fire,  and  they  were 
unable  to  provide  cu-goes.  The  defl>.  thereupoa 
applied  lo  the  pits,  to  emicel  tlic  charters,  and  after 
some  negotiations  a  Mr.  Ilousden,  on  Ihc  part  of  the 
plt«.,  attended  a  meeting  of  the  directors  of  the 
defts.'  company  on  the  Tth  Sept.,  and  a  verbal 
arrangement  was  come  to,  the  following  minute  of 
which  was  mode  in  the  bcolcs  of  Ihc  company. 


ud  Co.  pljLcc  Ibo  VDisels 


'nUodlDK:  Tflsl  Usura.  C: 


;  Iba 


ij  uke  oDbouiLur 


iDuM  ih 


cuvo  thr;  mi] 

Uu  cliirlor-piirtici  dttrd  tbc  ftb  uiTlOtli  Auk.  lul  runcc- 
Uvalj  lor  Iba  vsKti  duuclI  be  unccltod. 

A  copy  of  tbia  resolution  wm  forwarded  to  the 
pits,  in  a  letter  retiuestinj;  them  to  cancel  the 
charters,  wliich  they  accordingly  did.  The  veaieU 
being  unable  to  obtain  any  other  cargo,  loaded  two 
cargoes,  of  3IK}  tons  each,  of  barley  on  account  of  the 
pita.,  and  proceeded  on  their  voyage  to  London. 
According  tu  the  current  rates  of  freight  fur  barley 
at  that  time,  the  vessels  would  hove  earned  S5(!/.  lAs. 
Tbs  Itamados  arrived  in  London,  but  the  Botiuiii 
WM  totally  lost  on  the  royage. 

Tho  pits.  bruQglit  this  action  to  recover  two  sums 
of  343/.  <!«.,  being  Ihe  difference  between  ihe  two 
sums  of  6MI.  14.t.,  which  the  vessels  would  have 
earned  bad  tliey  both  reached  London,  and  the  sums 
ot  SOW.  each  guaranteed  by  the  defts.  A  verdict 
having  been  entered  for  the  pits,  far  liSC/.  12a., 

W.  WiUiium  subsequently  obtained  n  rule  la 
reduce  tbo  vprrlict  by  the  sum  of  3431.  e>,,  on  the 
gtvand  that  the  defts.  witc  not  liaWe  lo  ijaj  Aat 
nm,  the  BotoMit  having  been  totallf  \oBt, 


nway   i 
liable  t< 


Sir  {,.  lIoBfnuM  now  showod  caiwe. — The  rinit 
qucKlion  ia,  what  ia  the  effect  of  ibe  bai  of  nii 
vessel.  This  is  not  the  caae  of  *  penon  nenjj 
liecoining  auretr  lor  freight.  If  the  CMfe  k 
jietroleum  hod  been  loaded  according  to  thteharkt 
we  could  IiBVC  insnred  it,  and  tlie  deft*.  haiu( 
failed  to  load  we  bad  a  right  of  action  foe  a  vaA 
Urgor  aum  than  tbia,  bnt  inatead  of  that  we  tib 
this  aifrcemcnt.  Isubmit  that  the  defta.  punDtcrf 
ihat  cargo  which  would  paySOO^  freight  iboeU 
jje  nut  on  board,  and  a*  aoon  aa  the  reaael  wM 
with  lesa  than  that  amount  they  beciM 
to  pay  us  the  difference.  \BTi.m^  3. — b  Ht 
the  contract,  that  they  wUl  pat  you  iD  the  mm 
poailiun  aa  if  you  bad  a  900/.  freight  on  bond 
vhichyou  would  not  earn  ouleie  the  ship  arrivtdf] 
^o;  OS  hero  we  could  only  Intute  about  56D£fcei^ 
and  under  no  circumstances  could  we  get  moie  ^ 
mil. :  (Iaum*  t.  iMdtay,  8  L.  T.  Rep.  N.  S.  gU.) 
The  agreement  is,  if  you  will  cancel  the  charurn 
wUI  enter  Into  an  entirely  new  contract.    ^TUI, 

I      n  .u.  ^1. — 1.1 right  you  would  havehad* 

le  extent  of  90W.,aaIiiv- 
„  rantecd  freight,  900/.]  Int- 
could  only  iiuure  freight  forlfacgotdi 
wc  bad  on  board,  and  not  what  we  should  get « i 
collateral  contract.  This  agreement  was  aabslilstiJ 
for  the  original  charter,  which  would  hire  IM 
broken  when  the  defts.  failed  to  load  a  comldRt 
cargo,  and  I  contend  that  they  became  liabla  oslv 
that  agreement  on  our  failing  to  procure  a  csip 
vhich  would  pay  UOOt  frnght. 


3  the  clurter-party  we  ini|hl 
r   arrangement   before  bcML 


brought 

have  pleaded  a  new  arrangemcn; 
\Vg  agree  that  they  shall  have  a  freight  of 
and  to  assume  that  they  could  not  insure  thu  lu 
\t  begging  tho  question.  I  submit  that  tbv  *" 
carrying  this  cai^  at  9001.  freight.  IftlutliM 
cDgageuient that  if  they  gota  full  cargo  thejdwril 
Imve  !)00/.  freight,  that  would  give  an  inunl't  i 
interest  to  the  extent  of  900^  It  is  like  the  CM  <  ' 
n  merchant  saying,  "If  yon  will  put  your  ihifi  (nl 
tL-rtain  line  I  will  pay  you  900i  gross  freight  hone," 
and  be  might  wish  to  have  the  goods  caitied  it 
merely  nominal  freights ;  surely  in  such  a  caM  Ik 
.sliiiHiwner  would  be  entitled  to  inaure  900JLail 
would  not  have  to  depend  on  the  solvency  of  As 
merchant.  Here  the  cargo  it,  in  point  of  bd, 
tarried  free  of  freight,  and  they  give  u*  credit  tct 
Ihe  current  rates,  but  I  submit  that  we  are  not  to  b* 
called  upon  to  pay  the  difference  unless  the  dn| 
arrives  and  earns  freight. 

EitLE,  C.  J.— lomof  (^nionthatthiamleihodl 
be  discharged.  The  question  turns  on  the  meanisg 
of  the  guarantee.  The  defts.  guarantee  to  tk 
vcBsol  9U0/.  gross  freight  home;  that  was  a  snbMi- 
tuted  contract,  and  is  to  be  construed  by  leferteee 
to  the  original  contract  contained  in  the  chaittf- 
inrty,  and  that  is  that  the  resaeU  ai«  to  take  how 
cargoes  of  petroleum  at  4/.  4s.  a  ton.  Therefore  it  ii  ■ 
contract  to  pay  about  12D0J:a(hip,  and  the  defts.  sib- 
Etitutc  a  contract  that  Ihe  pits,  may  lo*d  any  oika 
cargo,  and  the  guarantee  is  900/.  groes  freight ;  that 
19,  that  at  the  time  of  loading  the  frcl^t  shall  tc 
vorth  UUO^,  as  it  would  under  the  original  oontncl 
hare  been  worth  1200/. ;  and  if  the  defta.  had  odJt 
put  on  board  200  tona  of  petioleum  instead  of  w 
iheir  contract  would  have  oeen  broken  at  the  pot 
uf  loading.  Here  they  gtiarantee  that  the  nodi 
put  on  board  shall  be  worth  DOO/.  freight,  aad  tte 

\noiitract  is  broken  when  goods  to  that  wiHnmt  •» 
nQ%■Cll\.Qn^>o«.1&.   TVa -whole  difflcullf  in  lUiOM 


c.  p.] 


ilABITIME  LAW  CASES: 


[C.  P. 


WtLUw,  J.— I  am  of  tbe  Nune  o^nion.  I  think 
th>  mbttitQted  agreemeDt  wm>aiiiere*ettlein«iit  of 
■Mount,  and  that  was  to  itand  as  the  original  con- 
tnot,  BBd  the  liability  came  to  a  head  at  the  ianie 
•tats  uit  would  hare  done  U  the  cargo  had  not  betn 
iMded.  When  the  Teuel  weighed  aacfaor  it  is  dear 
Am  (he  had  not  a  freight  which  could  eara  90t>/„ 
aA  therefore  the  defti.  were  liable,  and  thej  art- 
■M  the  IcM  liable  became  one  of  the  reiKli  was 
Im.  It  ia  imjtoMlble  to  kj  if  the  lou  would  have 
kkan  place  i(  the  ori^n^  contract  had  been  fnl- 
flUad,  and  therefore  we  iau»t  look  at  the  coutrtcC 
~~'"     It  coiuideriog  that,  aod  tee  when  the  liabiliiv 

d,  and  I  think  that  wai  when  the  ihip  sailed 

J  without  a  auffldent  cai^  to  earn  900£ 

TLKB, 

IWL;  and  it  eecms  to  me  that  the  contract  n 
'iMkcD  at  the  port  of  loading. 

•    M.  Smm,  J.— I  am  of  the  fame  oirfnion.    Tti<^ 
BdrilUj  nnder  the  guarantee  moit  be  determined 
't;  the  amount  of  cargo  put  on  board. 
"  Bide  dUdarytd. 

Attomeji  for  the  plti^  Tiomas  and  HoUanu. 
■    Attomer  for  the  deft*.,  A.  E.  Tomr. 

Tufdag,  May  29,  1B66. 
HacAiidkew  and  akotheb  it.  Chafplk  ahd 

OTBBBS, 


A  tkaritr-pariy^  omtalJitd  the  /bBowiaf  daatt ;  Hal  the 
»ldp  £.,  "hting  tight,  ^c^  ihait  with  ail  convtnUnr 
^)ted  (on  bting  rmdg\  having  libertg  to  take  an  oal- 
ward  cargo  /or  o«mtrt  bea^t,  direct,  or  oa  the  »iiy, 
proceed  to  Alexandria,"  and  there  load  a  earoo  oj 
tMtOK,  j-c  At  l&e  lime  the  charter  mas  made  the 
«iu>  mu  at  NeiccaMtk  taking  in  her  machinery.  i!he 
left  NeiBcaitle  fir  the  piapote  of_  taking  her  trial 
by>,  aad,  ai  there  lea*   tome  ruk  in  crotting  the  bar 


npmring  madunery,  during  lehUA  time  the  toot  in 
cargo,  and  then  pracetded  to  ContUintinople,  ichich  is 
mol  "  on  the  icay  "  to  Atexandria,  and  thence  to  AUi- 
amdria.  It  mu  found  by  the  ca*t  thai  going  jowiJ 
iu  Onutaalinople  onb/  canted  tao  or  three  days' 
wbf.  On  her  arriiial  at  Alexandria  the  charterrrs 
tfiued  to  load  a  cargo  : 

the  thipovinert  against  l/n 


au,  .-. 

safy  operated  at  an  agreement,  for  the  breach  of 
wludt  an  action  would  lie,  aad  not  as  a  condition  pre- 
cedent the  bnaeh  of  vhich  umuld  tntith  the  chartero) 
n  throiB  up  the  ckarter-party. 

This  waa  an  action  brought  \tj  the  pits,  against 
tte  defta.  for  the  recoTerj  of  damaget  for  the  loa^ 
itaatained  bj  the  pits,  by  reason  of  the  defta.  haTui^ 
■Mide  defaiut  in  shipping  a  cargo  on  board  the  pita.' 
TCaael  EiAens  under  the  circumBtances  hereiuafitr 
BSntioued,  and  by  consent  of  the  parties,  and  tiy 
Ae  Oder  of  Martin,  B.,  dated  the  2ud  Aug.  1863, 
pnoant  to  the  46th  section  of  the  Common  Lku 
Pncednre  Act  1B63,  the  following  case  (so  far  ■>  ib 
■mImUI'I  was  stated  without  any  pleadings. 

Tnte  pits,  are  •hipowners  carrying  on  business  ut 
Unrpot^  and  London  under  the  style  and  Arm  of 
Bobert  MAcAodrew  aod  Co.,  and  were  before  and  at 
tt«  tinM  «f  the  transactions  hereinafter  mentionei), 
waA  hare  erer  ^ooe  continued  to  b^  the  ownen  of 


The  defts.  ore  merdiants  and  shipowners  carrying 
on  busincsa  at  LiTcrpobl  under  the  style  and  Arm 
of  Chappie,  Dutton,  and  Co. 

On  the  16th  Oct.  18M  tbe  said  steamer  Ephesat 
was  launched  at  Newcastle,  a  great  portion  of  ber 
engines  and  machinery  having  already  tieen  pnt  in 
her,  and  was  immediately  afterwards  placed  in  the 
hands  of  Messrs.  Randolph,  Eldi^r,  and  Co.,  engineers, 
for  completion  ready  for  sea. 

About  the  1st  Bee.  1B61  negotiations  were  opened 
between  the  pits,  and  defts.  for  the  purpose  of  the 
chartering  of  the  EfJtetiu  by  the  defts.  These  nego- 
tiations were  conducted  by  Mr.  Nai.ce,  a  shipbroker, 
on  behalf  of  the  pits,,  and  by  Mr.  Pothonier,  aihip- 
broker,  on  behalf  of  the  defts. 

On  the  Tth  Bee.  1864  the  aforesaid  negotiations 
were  concluded  by  a  charter-party  being  made  by 
and  between  the  pits,  and  the  defts.,  and  signed  1^ 
or  on  behalf  of  the  eaid  parties  respectirely,  whldi 
s^d  charter-party  was  as  follows : 

London,  Tth  Dw.  1BC4. 
Ch4t<eri>srtr. 

Il  Is  Ibia  dsr  mnluUr  wr««d  tnlwwn  U«n.  Bob«n 
UscAndnwudCo.,  onuiottbs  foodsblp  or  tmmI  wDed 
Iba  Epkaiu,  ot  On  neamrament  d(  ISM  ums  or  Iherubonla. 
DOW  It  NawcasUe.  and  Uasin.  Clupplr,  DnHon.  ud  C<K.  of 
LlTsrpoal.  marotauiai  tlut  tta*  a^  ship  balnc  tight  and 
■unnsh  sod  itrODg.  and  enrj  *ej  IMei  tot  tbs  Toyan.  dull, 
wltli  all  «niT«il«it  apaad  (oa  balDa  raadj),  bavlni  ffbarlj  to 
lake  an  ODiwaid  cargo  tor  oirasr  *  beoeflt  direct  of  on  the 
war.  prooeed  to  Aleundrla,  Egrpt,  or  to  near  tbarcoalo  aa 


.eckT^e 


relghtwmln  uaooatomaiT  manner  a  fc ., ,.^-,  — „ 

If  eotton  in  gqaaie  bales,  Dolb  In  ilw  bold  aod  npmi  deck.  lE 
sptaln  being  at  lltiarlT  10  take  other  nsoal  oar|o  (oa  freight] 
or  bsUHtooljr,  tadto  render  «nlainai7aaalatuoe  with  boata 

lelTta  to  liilp  not  exoaedlBgwbal  ahe  ean  raaaoaablj  alow  and 
■ITT  oTor  and  sbora  her  lackhL  appanL  protlalona.  and  tnr- 
ilcare.  and  t>^ng  ao  loaded  ahali  Ihenirlth  prooeed  to  London 

IT  LlTerpool  dliecl  aa  otdeisd  OB  ^gning  B.  lading,  or  ao 
jflar  IhBroUi  as  aba  mar  tuttij  get  (oargo  to  and  from,  along- 
iri.  .-A  .1  —.-..h^Qt  ■  ilak  and  Bipenae),  and  deliTsr  (he 
.  tralgbt  aa  toUowa : 
_  par  ponnd  lor  coltoa  In  toll  ol  all  port 
charicea  and  pUotage  (ino  ael  of  God.  the  (Joeen'a  enenuea, 
naDslnta  ot  prlncea  and  nilars,  sod  llm,  aad  ^1  and  every 

J  — ... .  ., iTera,  and  navlga- 

■  dortng  lb ■•• 


hree  fvthing 


other  daagen  and  i 

tlon,  of  irtialeTer  i „  — 

Tojage,  alwaya  excepted) ;  the  Tsaagl  Is  be  addreaaed  to  un 
obaitaren'  agents  free  of  commlsskin,  and  lo  hsTe  a  Uen  on 
cargo  lor  all  freight  dead  freight  and  demnrrage ;  captain  to 

S  hills  of  lading  at  aoT  [ate  of  frelgbt^  wllboai  prejodlee  to 
shaner.  Treiaht  lo  be  p^d  on  unloading  and  right  dell- 
Ten  of  Ibe  caigo  bi  oaab.  leaa  (If  reonlnd)  lor  ahip^  nag  at 
ig  K  lading,  aobjeol 


Tzt^u 


nKlflh 


agredmm^  eatlmated  amoonl  oJ  freight. 

In  the  conrse  of  the  negotiations  Mr.  Pothonier 
was  informed  by  Mr.  Nance  that  the  pits,  would 
not  guarantee  the  time  within  which  the  vessel 
would  be  finished,  and  that  he  should,  therefore, 
insert  in  the  chaiter-nartT  the  words  "  on  being 
ready,"  and  these  words  were  inserted  accordingly. 

After  the  making  of  the  said  charter-r«rty  the 
pits,  urged  Messrs.  Randolph,  Elder,  and  Co.,  from 
time  to  time,  to  complete  the  fl  ttiag-up  of  the  Epht*iu 
with  OS  much  dispatch  as  possible,  aod  did  all  that 
was  in  their  power  to  expedite  the  completion  of  the 
ressei  St  for  sea. 

Between  the  time  of  the  launch  and  the  sailing  of 
the  ship  from  Newcastle,  as  hereinafter  mentioned, 
several  casualties  occurred  in  the  finisiiing  of  the 
engines  and  machinery,  but  Messrs.  Randolph, 
Elder,  and  Co.,  were  not  guilty  of  any  unreasonable 
delay  in  proceeding  with  the  completion  of  the 
work.  It  is  usual  for  steamers  to  make  a  trial  trip 
before  starting  on  their  first  voyage,  and  in  order  to 
have  a  satisfactory  trial  trip  at  Newcastle  it  is  neces- 
sary for  steamers  to  put  out  to  sea,  having  to  cruaa 
and  rectos*  thctwi  w  ilio  moixfti  lA  ^e  T-^tiRr— ^^ 
opeiation  acG»mf>i^&  \>3  wtna^uh-'va''^':**'  **■ 
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C.  P.] 


MacAhdrew  and  another  r.  CnAPPLS  ahd  othxsb. 


[C.P. 


flnt,  that  the  ship  was  not  everv  way  fitted  for  the 
voyage  to  Alexandria  when    ahe   left  Newcutk; 
and,  secondly,  that  she  did  not  proceed  to  A]o> 
andria  direct,  but  went  to  porta  b^ond  whit  At 
was  allowed  to  go  to  in  order  to  take  caifa  I 
submit  that,  according  to  the  authoritiea,  these  n 
not  conditions  precedent,  the  non-compUance  with 
which   would   entitle    a   purty   to  throw  iq>tke 
charter ;  and  the  reason  is,  that  thejjr  are  stipolatiM 
which  may  be  broken  in  crery  Tariety  of  way,  ai 
if  they  were  held  to  be  conditiona  precedent,  tke 
effect  would  be  that  if  a  ship  was  not  ready  on  te 
very  day,  or  if  in  the  course  of  a  long  vc^yage  thn 
was  an    improper   delay    for    one    day   or  on 
hour,  that  would  entitle  the  charterers  to  ttnt 
up  the  charter.    Some  of  the  cases  which  dsdii 
that  such  stipulations  are  not  conditions  precefal 
give  this  qualification,  that  if,  by  reason  of  At 
delay,  the  object  of  the  voyage  is  frustrated,  tke 
charterers  would  be  entitled  to  throw  up  the  disitv; 
but  it  is  difficult  to  form  a  clear  idea  of  what  is  tke 
meaning  of  the  objects  of  the  Toyage  being  tm- 
trated.    FWilles,  «!.  -  Where  the  ship  is  so  iinM> 
worthy  that  she  cannot  carry  the  carao.  and  tke 
charterer  has  to  charter  another  ship.!    PossibljH^ 
but  this  ship  was   clearly   seaworthy   when  ^ 
arrived  at  Alexandria  ;  and  I  submit  that  goiBi  ti 
London  for  a  cargo  was  not  a  breach  of  the  chart«^ 
party.     That  depends  on  tlie  construction  of  tke 
words  **  on  the  way."    I  contend  that  Ix)ndon  ii « 
the  way,  and  that  this  is  just  what  was  intended  If 
the  stipulation,  that  as  only  a  cargo  of  coal  aodina 
could  be  procured  at  Newcastle,  it  might  be  desiiaUi 
to  take  in  a  light  cargo  at  some  other  port ;  ai 
running  up  the  river  to  London  cannot  be  oonsidfni 
an  unauthorised  dc^y,  this  being  a  steamship  wU 
would  go  up  in  a  few  hours.     Though  a  nomisBl 
breach  of  the  charter,  the  result  of  the  facts  it  thrt 
it  did  not  cause  delay,  and  it  is  clear  that  it  did  Ml 
frustrate  the  object  of  the  voyage  so  as  to  joftify 
the  defts.  in  throwing  up  the  charter :  (C7uMilffliT. 
Veriue,  5  Q.  B.  265.)     [Smith,  J.— In  that  esee 
Wightman,  J.  seemed  to  think  that  the  plea  only 
showed   the   cause   of  delay.]      Just  so ;  and  tt 
here,  the  charter  was  never  abandoned,  and  goiil 
to  London  was  perfectly  bond   /SdSe.      The  case  ■ 
Tarrabochia  v.  IHcUe,  1    H.  &   K.  183,  U  diiedtr 
in  point,  except  that  here  the  shippurpoeelr  went  te 
London  to  repair.    Freanan  t.  lijflor,  8  fiing.  IH 
is  the  case  in  which  the  doctrine  is  laid  down  Iksk 
the  delay  must  not  be  such  that  the  object  of  the 
voyage  is  frustrated.  There  the  Chief  Justice  toAd  the 
jury  that,  inasmuch  as  the  freighter  might  brisf 
his  action  against  the  owner  and  recover  damage  fir 
any  ordinary  deviation,  he  could  not,  for  such  deris* 
tion,  put  an  end  to  the  contract ;  but  if  the  deviatifli 
was  so  long  and  unreasonable  that  in  the  or^nuT 
course  of  mercantile  concerns  it  might  be  said  ti 
have  put  an  end  to  the  whole  object  the  frei^ils 
had  in  view  in  chartering  the  ship,  in  that  case  tkt 
contract  might  be  considered  at   an   end.     Ihtt 
ruling  was  upheld,  and  here  I  say  that  the  deriatisB 
in  going  to  London  was  only  the  means  homi  fik 
adopted  for  getting  the  ship  off  quickly,  and  goiiV 
round  to  Constantinople  is  found  to  nave  erased 
only  two  or  three  days'  delay,  which  is  imoii- 
terial: 

Behn  v.  Bumess,  1  B.  A  S.  877  ; 

IHtnech  v.  CifHeUj  12  Moore,  199. 

E.  James,  Q.  C.  (IKafittii  TTiffionu  with  him)  for 

the  defts. — Whether  or  not  this  is  a  condition  p^^ 

cedent  depends  upon  the  intent  of  the  parties  si 

gathered  from  the   contract   itself,    and   not  on 

matters  subsequent.    If  it  is  a  condition  precedent, 

r  uiv  iiicttiiiu}^  ui  vuK  uuiuwrr,  i\.  v»  uiw  \  a.i\d  tUe  ^It.  has  been  guilty  of  a  violation  of  it,  the 

anding  circumstances.     It   may   V\elL\Axvtol^^^^:&xsv«^'«Y\^VL  the  defU 

le  are  two  breaches  of  tii©  cJbixlw A  ^  ^^"^^^^^^^^^^  ^ 


a  steamer  of  the  size  of  the  Kphesus  at  that  period  of 
the  year. 
About  the  middle  of  the  month  of  Dec.  18G4  the 

C,  pro()oscd  to  the  builders,  at  the  request  of 
duiph,  Elder,  andCo.,tIiat  the  vessel  should  make 
a  trial  trip  to  sea  and  back  over  the  bar ;  but  this 
was  objected  to  by  the  builders,  and  thereupon  it 
was  arranged  that  the  vessel  should  make  her  trial 
trip  from  Newcastle  to  London  instead  of  returning 
to  the  Tyne,  and  that  the  deficiencies  of  her 
machinery,  if  any,  should  be  made  good  in  London. 

Accordingly,  on  the  12th  Jan.  1865,  the  ship  left 
Newcastle  for  London  with  1400  tons  of  coals. 

Boforo  leaving  Newcastle  the  ship,  in  order  to 
avoid  delay  at  Alexandria,  loaded  sufficient  ballast 
to  enable  her  to  bring  back  a  cargo  of  cotton  from 
Alexandria,  but  no  delay  at  Newcastle  was  occa- 
sioned by  her  so  doing,  or  by  the  shipment  of  the 
coals. 

The  ship  met  with  accidents  to  her  machinery 
between  Newcastle  and  London  (whero  she  arrived 
on  the  15th  Jan.  1865),  and  was  detained  in  London 
repairing  the  same  for  about  six  weeks,  but  such 
repairs  wero  executed  there  as  speedily  as  they 
could  have  been  done  at  Newcastle. 

While  in  London  the  ship  took  on  board  goods 
for  Malta,  Syra,  Constantinople,  Smyrna,  and 
Alexandria,  but  no  delay  was  tnereby  occasioned, 
the  goods  being  shipped  before  the  repairs  to  the 
machinery  wero  complete. 

She  suled  from  London  on  the  1st  March  1865, 
and  again  met  with  accidents  to  her  machinery  and 
put  into  Plymouth,  and  was  kept  thero  a  few  days 
repairing  the  damage  done,  after  which  she  sailed 
on  the  9th  March  1865  from  Plymouth  for  Malta, 
and  after  touching  and  unloading  cargo  there  and  at 
Syra,  Constantinople,  and  Smyrna,  arrived  at  Alex- 
andria on  the  29th  April  1865. 

The  ship,  when  she  sailed  from  Newcastle,  was 
not  complete  and  ready  for  the  chartered  voyage. 

There  is  no  usage  of  trade  by  which  vessels 
bound  from  Newcastle  or  London  to  Alexandria  are 
justified  in  taking  goods  to  Syra,  Constantinople, 
or  Smyrna,  if  the  geographical  position  of  the 
various  ports  does  not  warrant  such  a  course. 

The  question  for  the  opinion  of  the  court  is,  whether 
under  Uie  aforesaid  circumstances  the  pits,  have  a 
right  of  action  against  the  defts.  for  refusing  to 
load  the  Ephesus  at  Alexandria,  as  aforesaid. 

The  court,  or  court  of  appeal,  is  to  be  at  liberty 
to  draw  all  such  inference  of  fact  as  a  jury  would 
be  entitled  to  do. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
then  judgment  sliall  be  entered  up  for  the  pits,  for 
413SI  3j.  9dL,  nnd  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment  of  noL  pros.,  with  costs  of  defence, 
shall  be  entered  up  for  the  defts. 

JHeUisfi,  Q.  C.  (Cohen  with  him)  for  the  pits. — 
The  question  is,  it  there  was  such  delay  in  bringing 
the  ship  to  Alexandria  as  to  relieve  the  defts.  from 
their  obligations  under  the  charter-party.  Thero 
is  no  warranty  as  to  the  condition  of  the  vessel 
when  the  charter  was  made,  or  as  to  the  time  it 
would  take  to  get  her  ready.  The  words  *^  on  being 
ready  "  clearly  impl  v  that  she  was  not  ready  when 
the  charter  was  made,  and  therefore  the  ship  is  not 
represented  as  a  complete  ship  practically  ready  for 
sea.  It  is  found  in  the  case  that  the  pits.'  agent 
told  the  defts.'  agent  that  he  would  not  guarantee 
the  time  when  the  ship  would  be  ready.  It  is 
objected  that  that  is  not  evidence;  but  I  submit 
that  it  is  admissible  to  show  that  the  defts.  were 
informed  of  the  condition  of  the  ship,  and  though 

H  atnnot  alter  the  meaning  of  the  chiurter,  il  vs  one 

of  the   stttTO 
nUd  that  there 
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C  B.]                          MacAndkbw  axd  akothbh  v.  Chafplb  axd  othxbb.  [C.  P. 

M^pe  if  from  Newcastle  to  Alexandria,  and  the  action  fornot  loading  a  cargo ;  but  a  mere  deviation 

Uqpowiier  tmdertakes  that  he  will  proceed  direct,  falling  short  of  that  gives  a  right  of  action  for 

'  may  leave  out  the  words  "  on  the  way,"  as  it  is  damages,  but  does  not  defeat  the  charter-party  to 

Anitted  that  Constantinople  is  not  on  the  way.  the  extent  of  being  an  answer  to  an  action  for 

W  a  concession   of  the    charterer,  and   for    the  not  loading.     Boone  v.  £yre,  1  H.  Bl.  273  (n.); 

■nefit  of  the  shipowner,  he  may  take  a  cargo,  but  Ritchie  v.  Atkinsonj  10  East,  295 ;   and  Davidson  v. 

A  moat  proceed  direct.    If  that  is  merely  a  >tipa-  Gwynne,  12  East,  881,  are  cases  which  are  not  new, 

jtfon  the  ship  might  have  gone  to  Hamburg.    The  but  cases  in  which  the  principle   laid   down    in 

intrmct  is  entered  into  on  that  condition,  that  the  Boone  v.  Eyre  has  been  applied.    It  is  necessary  to 

M^  shall  sail  direct    If  she  had  gone  to  Edinburgh  observe   that   it  is  impossible  to  read  this  case 

kr  her  trial  trip,  and  had  then  returned  to  New-  without  seeing  that  the  vessel  was  not  engaged  for 

■■till,  my  friend  s  contention  might  be  right,  as  he  a  particular  cargo,  but  that  it  was  a  speculation  by 

nj^t  aay  that  there  was  no  unreasonable  delay  in  the  defts.,  and  that  is  quite  sufBcient  to  justify  the 

iwtfng,  but  here  there  is  a  breach  of  a  condition  of  proposition  stated  that  freights  had  been  falling  for 

Wm  charter.    In  Clipaham  v.  Vertue  there  was  no  con-  some  time,  and  that  a  few  pounds  difference  in  the 

Won  or  undertaking  to  go  on  the  voyage  *'  direct."  freight  is  aU  the  damage  the  Late  arrival  caused  to 

Bw  qoestioQ   is,  whether  this   is    a    condition,  the  charterer.    Therefore,  I  think  that  this  is  not  a 

M  that  cannot  depend  on  whether  the  vessel  was  case  in  which  the  diarterers  can  resist  an  action  for 

|liek  or  not,  or  whether  it  took  a  long  or  short  time  not  loading. 
V  go  to  London.    If  the  shipowner  had  said  that 

to  Teasel  should  leave  on  a  particular  day,  that  Btlbs,  J.— I  am  of  the  same  opinion.  The  principle 

iiMld  have  been  a  condition ;  but  here,  instead  of  is  laid  down  by  Erie  C.  J.,  in  Seegtr  v.  Duthie,  8  C.  B» 

liftt,  he  undertakes  that  she  shall  proceed  direct.  N.  S.  at  p.  64,  that  "  the  construction  to  be  put 

Bfkn  v.  Bumees  confirms  what  I  have  said,  that  yon  upon  contracts  of  this  sort  depends  upon  the  inten- 

riBtt  look  to  the  intention  of  the  parties  at  the  time  tion  of  the  parties,  to  be  gathered  from  the  language 

Mf  making  the  contract.  of  the  indiiddual  instrument    Whether  particular 

stipulations  are  to  be  conditions  precedent  or  not 

Kblb,  C.J. — In  this  case  the  charterer  has  not  per-  mu>t  in  all  cases  solely  depend  upon  that  intention 

tormed  his  part  of  the  contract,  and  he  contends  as  it  is  to  be  gathered  from  the  instrument  itself;" 

that  he  has  a  defence  to  this  action  on  the  ground  ^nd  that  is  the  result  of  all  the  cases    here  is  the 

Ihat  there  is  a  condition  precedent  on  the  part  of  the  ordinary  and  express  stipulation  that  the  ship  shall 

pit.  which  has  been  broken,  and  it  is  dear  that  a  proceed  with  all  convenient  speed  to  Alexandria, 

terter-party  may  contain  that  which  is  a  stipula-  The  condition,  if  condition  it  be,  is  not  express  but 

Hon,  and  binds  as  an  agreement  for  the  breach  of  implied,  and  we  are  to  see  if  construing  it  as  a 

■Wch  an  action  will  lie,  or  that  which  is  a  condi-  condition  would  cause  inconvenience.  If  we  decided 

Am  precedent  or  subsequent,  and  which,  if  broken,  that  it  was  a  condition  it  would  defeat  if  not  a 

rill  entitle  the  other  party  to  pat  an  end  to  the  son-  majority,  certainly  a  very  large  number  of  charter- 

knwt    The  question  if  this  is  a  stipulation  for  the  parties,  and  the  law  is  clear  that  it  is  a  stipulation 

breach  of  which  an  action  merely  will  lie,  or  if  it  is  and  not  a  condition  precedent    The  implied  stipu- 

I  condition  for  the  breach  of  which  the  party  may  lation  is  not  to  deviate  unless  permitted,  and  in  this 

mf  that  he  is  exonerated,  depends  on  the  construe-  case  the  ship  went  to  Constantinople,  which  is  out 

Hoo  of  the  instrument    The  charter-party  says  that  of  the  permitted  limits.    In  the  case  cited  by  Mr.. 

ich,  and  strong,  Mellish  ( Clipeham  v.  Vertue)  there  was  a  delay  of 


the  ship  Ephews  being  tight,  staunch, 

Md  every  way  fitted  for  the  voyage,  shall,  with  i^  six  weeks,  but  still  it  was  held  not  to  be  a  deviation. 

BOBvenient  speed  (on  being  ready),  having  liberty  to  Here  the  vessel  merely  went  to  London  for  her  trial 

tiiDe  an  outward  cargo  for  owners'  benefit  direct,  or  trip,  and  as  to  the  vessel  going  to  Constantinople, 

■  the  way,  proceed  to  Alexandria ; "  and  that  part  that  is  merely  an  actionable  breach,  and  does  not 

if  the  charter-party  Is  relied  on  by  the  deft,  as  exonerate  the  defts.  from  performing  his  part  of  the 

Mng  a  condition  precedent  on  the  breach  of  whidi  contract. 

the  charterer  would  be  entitled  to  throw  up  the  _ ,  ^           _     _          ^   .                             _,, 

Bbrter.    The  ship  went  to  London,  and  then  on  to  .  M.  Smith,  J.— I  am  of  the  same  opmion.    There 

Ctoiistantinople,  and  that  is  a  breach  of  the  condi-  »  only  one  question  as  to  the  construction  of  this 

Hon  if  it  wks  a  condiUon.    I  think  it  is  perfectly  charter :  whether  the  sUpulation  that  the  vesj^d 

that  this  is  a  stipulation  only,  and  not  a  con-  ^^^^  «o  to  Constantinople  with  aU  convenient  sp^ 


Btkm  that  the  vessel  shall  not  deviate  eveiv  so  -that  is,  with  no  more  delay  than  is  necessary  for 

Ittle  out  of  her  course.    I  agree  that  if  it  were-a  taking  out  a  cwgo— is  a  condition  precedent?    I 

londition  the  charterer  would  be  exonerated,  but  I  am  of  opinion  that  it  is  not  a  condition  precedent, 

lo  not  thhik  that  it  is  a  condition.    That  being  the  but  merely  a  stipuUtion.    If  the  deft  has  sustained 

Kmstmction  of  the  charter-party,  it  is  useless  to  damage,  he  can  recover  in  an  action  on  the  contract ; 

»  into  the  authorities.    There  is  nothing  to  show  a^d  that  being  so,  the  question  as  to  what  would  be 

iiat  the  object  of  the  voyage  was  frustrated  in  this  the  consequence  if  the  whole  object  of  the  charterer 

.    My  judgment  is  founded  on  the  construction  bad  been  frustrated    does    not   anse ;  therefore  I 


4  the  contract,  and  thU  stipuUtion  is  merely  an    think  that  our  judgment  should  be  for  the  pits. 

upreement  to  go  direct  to  Alexandria,  and  if  the  Judgment  for  the  pltf. 

iSlpowner  omits  to  do  that,  it  is  a  brea^  of  the       Attorneys  for  the  pits.,  MeU,  Boscoe,  and  Co. 
igreement  for  which  an  action  will  be,  but  not  a  ^  r     >     «— >         -^ 

ondition  precedent  Attorneys  for  the  defts.,  CotteriU  and  Sons. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  The 
lefts,  seek  to  answer  this  action  by  setting  up  a 
leviation  in   sending  the   vessel  to  London  and 

>mstantinople.    It  is  settled  that  delay  by  devia-  

Jon  is  the  same  as  delay  from  any  other  cause,  and  "^ 

loriation  and  delay  having  the  effect  of  depriving 

Jw  charterers  of  the  benefit  of  the  contract,  or 

ning  to  the  whole  root  of  the  contract,  and  enthrely 

niafiating  the  objects  the  charterers  had  in  view 

a  engaging  the  Bhip,  would  be  an  answer  to  an  * 
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Moadas,  April  30,  ISGIi. 
C1.AIIKE   t>.   BtRM. 

ttintrael  to  load  vttteb — Aetion  fai-  liitach  of — Plea, 
nfuBil  of  lilt,  la  KOI/ fir  jirtcioKt  luadingi — CusJid'on 
praxJtBt — Iteaaing. 

Derhralion,  thai  it  hvu  agntd  thiit  iilL  Acidd  parrkntt 
efilc/l.  30,000  tont  aj  coal,  ami  thnt  dtfl.  thoald  lAip 
Sit  tame  on  board  etrtain  rtttda  for  a  prAod  of  ui 
moMlla  from  l*t  Aihi,,  and  nAeald  load  earA  iturl 
wilMiH  liteHli/'fiMr  Soart  after  notice  lliat  iht  laid 
vatel  icat  reads  to  be  loaded  al  lie  T.  docti. 

AixrmcHi,  llial  all  condilioat  ictrf  performed  necrtiaru, 
ii:.,yel  d'ft.  broke  the  mid agrtemeiit  in  Oiit,  that  he 
did  not  toad  a  terlain  irreic  tteamer  aa  aqreed  within 
lieenlg-four  hourt  after  the  rameirat  reaJg;  and  after- 
tcardt  farther  broke  the  taid  ayreeintnl,  and  alaoliitely 
rffsiti  to  ptrfurm  the  lame,  or  lo  ihip  any  more  yoodt 
at  all  for  pit.  a>  agreed. 

Plea  to  Ihe  tecond  breach,  Ihal  before  deft,  abtahltlj 
refiued  at  alleged,  pit.  abuJalr/y  rrfuied  to  pay, 
accoT^Hg  lo  the  laid  aifreemeat,  for  certaiK  coalt  thai 
had  iherrto/ort  been  ehii^itdfor  and  tttlirvrtd  bji  dtfl. 
to  uft.,  allkoiH/h  rei/aesled  bg  deft,  to  pay  for  the  tame 
aecording  to  the  taid  agretmtnl,  and  alihaagk  ti-erg- 

thing  had  liopiteneil  ana  been  """ " '' ' 

ilefi.  to  tiick  payment,  tchtrefu 
mtil  lueh  pai/mtnt  mat  made,  1 

Held. 


lobe  a  bad  plea. 
Declaration : 
Tbftt  It  wu  ft^rmil  hj  pit  ftnd  Atll.  1 


S;s"iSi'; 


DHiittDthli.  Itut  bed 

d  E«  lo^d 

mJ  olbor  ■> 

crt»  "loiuiieri,  u  well  u 

m  certdjii  uULng  nxisl 

HlltodtljBO 

Hmbiu  a*  ignwd.  vlihla 

twanlj-lour  houn  .tier  Ihe  Mid  Willi 

wjpecllvely  rsortj  10  bo 

iDiuled  ;  iiDcl 

mwrwiinln  nrnhcr  bmka 

wtaoll;  ud 

ship  «y  more  «ooJs« 

fi'zar-™'-- 

oreby  plL  4 

Pica  G,  to  the  eeeonJ  breich 

ThM  betorodcn.  ihaolulelyivriiH 

I  u  Ihomiu  Mfgei.  plL 

Ior«o«Ia=o«l.  tbut 

y.   Kcordln 
ad  Iberelofo 

ni  been  slilmwd  for  ud 

d.llrcrert  hy  dBtL  10  plL,  ilthongh  twiue.lad  by"  "doft  10  p«r 

for  Ibe  wimi  KMntiug 

ngreemeat.  tmd  allhoagti 

evcryihlns  huA  li«i)i«o 

d  iDd  bcon 

dona  nKMury  10  entltlo 

K.l    t. 


feucli  payment  WAH  iDodo.  aa  ha  lawlully  might 
DcmurTCT  and  juimlcr  in  demurrer  to  said  pica. 
PIt.'i  points ; — I.  That  it  <!ch's  not  sppcnr  wpoa 
the  record  that  payment  in  full  for  llic  cuala  aa 
delivered  is  a  condiiiun  precedent  to  the  pll.'s  richt 
to  have  Iho  contract  pertormiil  by  deft.  2.  That 
defl.  ehould  Iiavc  let  oat  the  tcrma  of  the  contract 
iclftting  to  payment  for  the  coal«  lo  be  delivored  by 
deft,  to  pit.  8.  The  nonpayment  by  pit.  for  certain 
coals  theretofore  ileliTercd  by  deft,  to  pit.  does  not 
jiutify  deft.'s  rcfuial  to  iicrform  the  contract  on 
nit  part. 

DefL'a  points :— That  it  enlBcicnlly  appears  upon 
the  plGacUngii  that  Ihe  payment  for  conl  shijjpcil  for 
and  dclirerecl  to  pit.  wag  a  condition  prccctlcnt  to 
pit.'a  rijiht  to  insist  upon  a  furtlier  sliipnient,  and 
that,  under  the  circnmstanccs  stated  in  tlio  pica, 
the  di'It.  was  justified  in  refusing  lo  sVi^aYij  uvit«\*>' 
cool  till  the  coal  already  dcUvcrcd  ^d  ^Kcn  J!b,\&\ 


the  whole  contract,  and  nothing  that  might  a 
t«mpenuited  in  damages.  It  did  not  appear  on  the 
record  hour  pit.  waa  to  pay  for  these  goods,  nor  that 
payment  on  delivery  of  each  shipload  was  a  con- 
dition precedent  to  the  pcrfortiuuice  of  deft.'i 
contract.  If  deft,  relied  on  any  breach  of  conttiM 
tiy  pit.  aa  a  juitiflcation  of  hia  aim  misconduct,  be 
«hould  havo  set  it  out.  In  note  8  to  Pardoqt  t. 
Cole,  1  Wma.  Saimd.  320  a,  it  wm  said  ;  "Wtaw 
a  covenant  goes  only  10  part  of  tbe  oonaidentin 
on  both  sides,  and  a  breach  of  such  covenant  m^ 
he  paid  for  In  damagea,  it  is  an  iudepeadent  con- 
Tiant,  and  an  action  may  be  maintain^  lor  a  bnsd 
of  the  covenant  on  the  part  of  the  deft,  withoat 
averring  performance  in  Uie  declaration  ;"  and  tk 
well-known  case  of  Boon  v.  Eyre.  1  H.  BL  Sii 
note  (n) ;  2  Black.  Itcp.  1312,  wa«  there  refemdis. 
[HjkHTiN,  B. — The  declaration  itatea  the  ooDtnct 
10  load  certain  vessela,  and  then  goea  on  to  avtr  I 
breach  in  not  latding  a  certain  steamer;  andthatit 
iJl  riffht.  It  then  proceeds :  "  and  deft,  af tennidi 
further  broke  the  said  agreement,  and  wholly  rrfniri 
[0  perform  the  same,  or  to  ship  any  more  goodt  at 
all  for  pit.  aa  agreed."  Have  you  •nthonty  Ibrt 
that  is  a  good  breach  ?] 

Ilorhtler  T.  D^lalour,  2  EL  A  a  C78  ;  2i  L.  J.  4n, 

Q.  a  1  and 
.Yr»i  T.  T»f  DoniAe  and  Sack  8^  Aiifan^,  ifn, 
C-'Xpany,  in  error,  ■fflrminE  tha  judgmmt  ol  lis 
C.  P.,  13  C.  U.,  N.  S.,  62b ;  31  L.  J.  ^Sl,  C  F^ 
>Tere  to  that  cifeet.     Willitrt  v.  StgaoUM,  2  &.  kAL 
S32;  1  L.  J.,  N.  a,  30,  K.  B.,   waa   «Uo  in  plLl 
favour.    There  was  nothing  in  the  present  dfd» 
ration  to  ihow  each  shipload  was  to  be  paid  fsc  ■ 
delivery,  and  pit.  was  clearly  within  the  jadgtatit 
of  I'atteaon,  J.  in  that  case.    He  cited  also 
DaridKM  r.  Guyunt,  I  EmI,  381. 

Bereifard  contra,  for  deft.,  siipportcd  the  plea  ut 
contended  it  was  a  good  pica  to  the  breach  towbiift 
it  wna  pleaded.  Tbe  declaration  aaid  nothingabnri 
how  the  goodt  were  to  be  paid  for,  and  it  iiiiit, 
therefore,  be  taken  that  each  load  was  to  be  paidil 
i>n  delivery.  Where  a  largo  quantity  of  goods  hal 
to  be  delivered,  extending  over  a  long  period  rf 
time,  the  vendor,  in  the  absence  of  ezpiew  agiw- 
nicnt  to  the  contrary,  was  entitled  to  bepaldonelA 
delivery,  and  that  waa  the  propotition  ettabUllMi 
liy  IFil^rj  v.  Jteynaldi,  cited  contra.  The  plM 
nmountcd  to  a  traverse  of  ready  and  wilU^  M 
deliver. 

M.IRTIN,  B. — I  am  of  opinion  that  this  ia  ■  til 
plea.  It  doea  not,  in  my  opinion,  atifflciently  MM 
tbe  circumstances.  I  can  conceive  circunutaaM 
eiiating  which  would  justify  a  man  in  refnKiV  II 
1^0  on,  but  here  we  cannot  say  what  the  cooBMt 
really  il.  I  do  not  think  it  ia  within  truJun  r. 
fttynotdt,  and  that  cose  waa  not  put  upon  payart 
of  post  loads.    Our  judgment  matt  he  for  the  fit 


tor. 


Bbjuiwei.1.,  B. — I  am  of  the  same  opinion,  mdo^^ 
(general  principle  also  I  think  thia  a  bad  t>lt*-  ^N^^ 
my  brother  Martin  Laa  said,  it  ia  not  within  JTOla^^^ 
'.  Reynoldt.  lo  my  opinion  Mr.  Bereaford's  vim^^T 
lot  law.  Now,  I  can  tee  no  incoDvenience  la  '^^* 
lOlding  that  each  deliveiy  is  to  he  paid  f or  al  ~ 

niomcnt,  but  much  the  other  way.    It  Nons  te>,  .^^ 
'  I  be  clearly  a  bad  plea.  "^t 

Pollock,  C.B.  concurred. 

JndymttI  f^  it  ^^^ 
Attomeya    for   pit.,    IFOfaas  and  Bh/*,  r^^* 
&^\titia'a-lane.  *-«ft, ' 

KWiTOei>V'a4A\-.Sb]innadCV«s— t^'-  -.. 
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G0X7BT    OF    ADMIRAI.T7. 

Tuetdaof,  July  25,  1865. 

(Before  the  Right  Hon.  Dr.  Lushinotox.) 

The  Wilhblm. 

lAobUity  of  ship  for  deferred  deliverg  of  cargo^^ 

DeUntwn  by  frost, 

master  of  a  ship,  whilst  waiting  for  cargo^  omitted 
io  take  in  sufficient  stores  and  provisions  for  his 
voyage,  and  whilst  subsequently  taking  in  such  pro- 
vUioma  and  stores  the  frost  set  in,  and  the  ship 
was  frozen  in  port  and  detained  from  the  beginning 
of  October  until  the  breaking  up  of  the  ice  in  the 
emtuing  year : 

SM,  that  the  owners  of  the  ship  were  responsible  to  the 
owners  of  the  cargo  for  any  loss  accruing  from  such 
detention ;  it  being,  by  maritime  law,  the  duty  of  the 
master  to  convey  the  cargo  to  its  port  of  delivery  with 
ail  ejmedition ;  and  if  by  neglecting  to  avail  himself 
of  aU  fair  opportunity  the  voyage  is  delayed  and 
damage  accrues  to  the  owners  of  the  cargo,  the  owners 
of  the  ship  are  liable  to  make  good  the  sum, 

Uecme,  Q.  C.  and  Murphy  for  pit. 
Brett,  Q.  C.  and  E.  C,  Clarkson  for  deft. 

Dr.  LusHiNQTOif  gave   judgment   in  this  case, 

which  was  an  action  brought  on  bdialf  of  Messrs. 

Fontaines    and  Wilson,  merchants  of  London,  as 

consignees  of  584  barrels  of  tar,  part  of  the  cargo 

of  the  brig  Wilhelm,  against  the  owners  and  master 

of  that  ship,  to  recover  for  the  loss  arising  from  the 

non-delivery  of  the  tar.    The  petition  set  forth  that 

by  a  charter-party  dated  in  London  the  1st  April 

1862,  between  the  master  of  the  brig  and  the  pits., 

the  brig,  then  in  the  Baltic,  proceeded  to  Archangel 

on  the  11th  Aug.,  and  on  the  ICth  the  master  gave 

notice  to  the  pits.*  agent  that  he  was  ready  to  com- 

^Mnce  loading ;  tliat  a  full  cargo  was  ready  to  bo 

■hipped     immediately,     but    that    the    shipment 

thmof,  through  the  negligence  or  default  of  the 

nuttier,  was  not  completed  until   the  19th  Sept., 

vlMn   the  brig    got  under  weigh  and   proceeded 

.  iown  the    river  on    her  intended  voyage;    that 

;  tfbe  master,  instead  of  putting  to  sea,  as  he  could 

^oad  ought  to  have  done,  shortly  after  leaving  Arch- 

f  angeU  brought  the  brig  up  off  Modon  Kerlde,  where 

{im  remained  without  making  any  effort  to  prosecute 

:•  Ui  Toyage,  although  the  navigation  was  perfectly 

open  and  free  from  obstruction,  until  the  middle  of 

\f  October,  when  the  r.ver  was  closed  by  ice,  and  the 

^^Mg,with  the  pits.*  cargo  on  board,  was  detained 

^l  thoNi  until  the  breaking  up  of  the  ice  in  the  folio w- 

^  1*8  spring.    It  was  then  alleged  that,  if  due  dili- 

il  P^poe  had  been  used  by  the  master  in  loading  the 

f.  ■■y  »nd  proceeding  on  his  voyage,  the  brig,  with 

-;  g®  pits.*  cargo  on  board,  would  have  arrived  in 

*JRlwid  before  the  beginning  of   Nov.  18G2 ;  but 

^H  ia  consequence  of  the  negligence,  mismanage- 

2?^/"'  o\her  default  on  the  part  of  the  master, 

Y^^g  did  not  reach  England  until  the  18th  July 

^lS?\  ^<it  such  negligence,  mismanagement,  and 

tjy**"^  ''^ere  a  breach  of  duty  and  a  breach  of  con- 

jjjf  i^**  ^he  part  of  the  master,  and  by  reason  of 

JJ^oreach  of  duty  and  of  contract  the  pits,  had 

j^l?"*^<i    considerable  loss.     The  answer  for  the 

*i/  "?^^^^^  *^*^  ^y  *  charter-party  dated  the  1st 

^1^       ^02,  it  was  mutually  agreed  between  the 

11^  _^y    the  above-named  brig  Wilhelm^  then  in  the 

^^*^h  leave  to  take  a  cargo  from  Memcl  to 

'^^f  and  the  pits.,  that  the  brig,  being  tight, 

'  •trong,  and  every  way  fitted  for  the  voy- 

*^l.d,  with  all  convenient  speed,  sail   and 

^o  ArchanirH  ^^  as  near  thereunto  as  she 


might  safely  get,  and  there  load  from  the  factors  of 
tiie  pits,  a  f uU  and  complete  cargo  of  tar  in  barrels, 
and  about  1000  mats ;  ship  to  be  provided  with  a 
deck  cargo  of  tar  which  the  pits,  bound  themselves 
to  send  or  cause  to  be  sent  alongside  the  vessel  at 
her  port  or  place  of  loading  aforesaid,  and  to  be 
taken  from  alongside  the  vessel  at  her  place  or  port 
of  discharge  free  of  expense  to  the  master,  and 
being  so  loaded  should  proceed  therewith  to  Bristol, 
London,  Newcastle-on-Tyne,  Sunderland,  or  Hartle- 
pool, as  ordered  on  signing  bills  of  lading,  or  so  • 
near  thereunto  as  she  might  safely  get  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatsoever  nature  and  kind  soever, 
during  the  said  voyage,  always  excepted),  and  by 
the  said  charter-party  it  was  agreed  that  twenty- 
eight  running  days  should  be  allowed  to  the  pits, 
for  loading  the  ship  and  discharging;  that  the 
Wilhelm,  after  completing  her  voyage  from  Memel 
to  Waterford  with  all  convenient  speed,  sailed  and 
proceeded  to  Archangel,  where  she  arrived  on  the 
11th  Aug.  1862,  but  was  not  able  to  obtain  a  berth 
whereat  to  discharge  her  ballast  until  the  ISth ; 
that  on  the  14th  and  15th  the  ballast  of  the- 
Wilhebn  was  discharged,  and  on  the  16th  the  Wilhelm 
was  ready  to  take  in  cargo,  and  her  master  on  that 
day  gave  notice  thereof  to  the  agents  of  the  pits, 
at  Archangel,  and  made  the  necessary  arrange- 
ments with  the  view  of  taking  in  her  cargo ;  that 
the  pits,  neglected  to  furnish  the  cargo  of  the 
Wilhelm  in  accordance  with  the  aforesaid  charter- 
party,  and  notwithstanding  the  requests  and  re- 
presentations of  the  master,  delayed  furnishing 
the  cargo,  and  in  consequence  of  such  neglect 
and  failure,  and  not  through  any  negligence  or 
default  of  the  master,  the  shipment  of  the  cargo 
was  not  completed  until  the  18th  Sept.  following; 
that  on  the  19th  the  Wilhelm  left  Archangel  and 
proceeded  to  Modosko  Roads  for  the  purpose  of 
proceeding  over  the  bar,  but  owing  to  strong 
winds  and  the  shallowness  of  the  water  on  the 
bar,  the  Wilhelm  was  unable  to  pass  over  the  bar, 
and  she  remained  detained  by  strong  winds  and 
bad  weather  until  the  8th  Oct.,  when  the  Wilhelm, 
requiring  provisions  before  proceeding  to  sea,  was 
taken  to  Lupomoko  Roads,  and  her  master  pro- 
ceeded to  Sollenbnrgh  to  obtain  such  provisions,  and 
on  the  next  day  the  ice  set  in,  and  the  Wilhelm  was 
taken  to  Lupomoko  harbour,  and  although  every 
endeavour  was  made  to  get  her  to  sea,  she  was  un- 
able to  proceed  to  sea,  and  became  and  remained 
frozen  up,  and  was  unable  to  reach  England  until 
July  1863.  It  was  further  pleaded  that  the 
Wilhelm  was  prevented  by  the  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  and  by 
the  negligence  and  default  of  the  pits.,  from 
proceeding  to  sea  before  she  became  so  frozen  np, 
and  that  the  master  was  not  guilty  of  any  breach  of 
duty  or  breach  of  contract.  The  merits  of  the  case 
were  in  a  very  narrow  compass.  As  regarded  the 
pits,  the  court  think  that  the  lapse  of  four  days 
after  the  running  days  could  be  imputed  to  them  as 
blame,  or  for  the  recovery  of  damages  if  otherwise 
entitled.  As  regarded  the  defts.,  it  is  satisfactorily 
shown  on  the  contrary,  that  having  got  into  the 
Modosko  Roads  on  Sept.  22nd,  they  were  unable  to 
pass  the  bar  from  that  day  to  Oct.  8tli.  After  the 
vessel  had  been  taken  to  Lupomoko  harbour,  it  was 
impracticable  for  the  vessel  to  proceed  to  sea.  It 
was  equally  clear  that,  on  the  8th  or  9th  Oct.,  if 
the  Wilhelm  had  remained  in  the  Modosko  Roads, 
she  might  have  crossed  the  bar  and  proceeded  on 
her  voyage.  The  question  for  the  decision  of  the 
court  was  whether  the  alleged  want  of  provisions 
which  prevented  the  master's  departure  from  the 
Modosko  Koada  d\d  not  %.\sko\x\iX.  \a  vaOsi  «d^  \^  ^^^- 
tomplaled  by  tVie  AdLmVnXt^  ^^m\  KO.  \^^\^  «^ 
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gave  the  pits,  a  just  right  of  action.  It  was  the 
duty  of  the  roaster  to  convey  the  car(|^  to  the  port  of 
dehvcry  with  all  due  diligence  and  expedition,  and 
if,  by  unreasonable  delay  or  neglect  to  avail  himsi*lf 
of  tho  means  in  his  power,  the  voyage  was  delayed 
and  damage  accrued  to  the  consignees  of  the  cargo, 
the  owners  were  responsible.  Amongst  the  duties 
to  be  performed  by  the  master,  the  due  provisioning 
his  crew  was  one  of  the  most  apparent  and  most  indis- 
pensable. This  duty  was  especially  stringent  in  a 
caso  like  the  present— of  a  voyage  from  a  northern 
port  at  a  late  period  of  the  year,  where  the  oppor- 
tunities of  getting  out  into  the  open  sea  were 
necessarily  rare,  and  tho  loss  of  an  opportunity 
might  lead  to  the  detention  of  a  vessel  and  her 
cargo  for  a  whole  winter.  It  was  clear  that  the 
interests  of  commerce  strictly  regarded  obedience 
to  these  rules,  for  upon  the  due  arrival  of  the  cargo 
might  entirely  depend  the  success  of  the  adventure. 
It  was  true,  it  might  be  said  in  this  case  that  it 
was  the  interest  of  the  master  to  complete  his 
Toyage  with  all  celerity.  Such  assertion  might  be 
true,  but  it  was  no  answer  to  the  complaint,  if 
proved,  for  it  only  showed  what  was  of  frequent 
occurrence,  that  even  self-interest  would  not  insure 
due  diligence.  If  the  master  wanted  provisions  he 
was  most  culpable  in  having  neglected  to  have  a 
proper  supply.  If  the  provisions  required  were 
merely  fresh  provisions,  articles  not  of  necessity  but 
of  comfort,  for  the  purpose  of  obtaining  them  the 
master  was  not  justified  in  quitting  the  Modosko 
Roads.  The  Court  was  of  opinion  that  the  delay 
in  prosecuting  tliis  voyage,  and  consequent  loss  to 
the  pits.,  was  to  be  attributed  to  the  negligence 
or  want  of  due  diligence  on  the  part  of  the  master, 
and  that,  consequently,  tho  pits,  were  entitled  to  a 
decree  for  the  damage,  with  costs. 


Saturday,  Aug.  5,  1865. 

(Before  the  Right  lion.  Dr.  Lushing  ton.) 

The  Thomas  Powell  r.  The  Cuba. 

Collision — Inevitable  accident. 

In  order  to  constitute  an  inevitable  accident  it  is  neces' 
sary  that  the  accident  should  not  have  been  capable  of 
being  prevented  by  ordinary  skill  and  diligence-^  not 
extraordinary  skill  or  extniordinaru  diligence  —by  that 
degree  of  diligence  and  skill  which  is  generally  to  be 
found  in  jwsons  who  properly  discharge  tJieir  duty. 

Milicard,  Q.  C.  and  E.  C.  Clarkson  for  the  TTiowas 
Powell,  and  Brett,  Q.  C.  and  Vernon  Lushington  for 
the  CSiba. 

Dr.  Lushington  gave  judgment  in  this  case, 
which  was  an  action  brought  by  the  screw  steam- 
ship Thomas  Powell,  401  tons,  against  the  Cunard 
company's  steamship  Cufxt,  1534  tons,  to  obtain 
compensation  for  the  loss  arising  from  the  two 
■hips  coming  into  collision  in  the  river  Mersey 
about  half-past  seven  p.m.  of  the  lOth  Feb.  last. 
Tho  Thomas  Powell  stated  the  wind  as  N.N.W.,  and 
tho  weather  as  blowing  a  gale,  and  clear  but  dark. 
The  Cuba  represented  the  wind  as  N.,  and  the 
weather  a  gale.  The  cose  for  the  Thomas  Powell 
was,  that  on  the  17th  Feb.  she  had  arrived  at  Liver- 
pool with  a  cargo  of  coal,  and  proceeded  into  the 
Huskisson  Dock  to  discharge  such  cargo  into  a 
steamship  called  the  City  of  Baltimore,  which  was 
then  in  that  dock;  that  in  tho  afternoon  of  the 
same  day  the  City  of  B  Itimore  left  the  Huskisson 
Dock  and  proceeded  into  the  river  Mersey,  and  there 
brought  up,  and  that  the  Thomas  Powell,  which  had 
discharged  apart  only  of  her  cargo,  followed  the  Citij 


until  the  afternoon  of  the  following  day,  18th  Feb., 
when,  in  consequence  of  tho  weather,  the  was  oom- 
pelled  to  cast  off  and  steam  away ;  that  at  the  time 
and  on  the  day  in  question  the  Tktmtaa  PasnEt  wti 
lying  at  anchor  in  the  river  Meney  in  a  pioper 
berth  between  Seacombe  and  Egremont ;  that  ths 
tide  was  ebb,  and  of  tho  force  of  about  six  knot^. 
an  hour,  and  that  tho  Thimuu  PoweB  had  a  briah%^ 
globular  light  on  her  foremast,  and  aaother  on  ne^^ 
mizen-boom,  both  of  which  were  buminff  birightlp^ 
and  a  proper  watch  was  being  kept  on  board  her  ? 
that  in  this  state  of  things  the   Ctiba,  which  hi^^ 
come  in  from  sea,  and  hil  passed  up  the  Uxn^^ 
above  the  Thomas  Powell,  owing  to  the  negligence  f^ 
want  of  skill  of  her  owners  or  those  on  bcnrd  h^ 
came  into  collision,  and  with  her  stem  caixicd  a«ap' 
the  bowsprit  of  the  Thomas  PowtU,  and  then  UM 
alongside  her  on  her  port  side,  and  did  her  a  gnst 
deal  of  damage,  and  remained  in  contact  with  kt 
until  abont  eight  p.m.,  when  she  went  clear,  h 
was  then  alleg^  that  the  helm  of  the  ThmaoMhtd 
was  ported  before  the  collision,  in  order,  if  poinUi; 
to  avoid  it;   that  the  collision    was    whoUj  the 
default  of  the  defts.  or  their  seirants,  and  thit  it 
was  not  in  any  way  occasioned  by  the  ThomoM  htdT 
or    those    on  board    her.     The    defence  fv  th^- 
Cuba  was,  that  on  the  day  in  question  she  vu  « 
her  homeward  voyage  from  New  York  with  miili- 
and  pas(>enger8 ;  was  off  the  port  of  Liverpool,  tst 
that,  in  consequence  of  the  heavy  weather,  no  pilot 
was  able  to  board  her  until  off  Waterioo,  io  ths- 
Crosliy  Channel,    when   Thomas   Lewis,  a  dsiy 
licensed    pilot,    succeeded  in    boarding   her,  tm 
assumed  the  command ;  that  about  seven  o*clocktte 
Cuba  was  brought  to  an  anchor   with   her  bert 
bower  and  seventy-five  fathoms  of  chain,  ia  short 
mid-river,  off  Seacombe,  as  it  was  not  practioHB 
for  the  vessel  to  proceed  to  her  usual  anchonp 
higher  up  the  river ;  that  the  sea  was  so  heavy  thit 
the  tender  could  not  come  alongside  to  take  the 
mails ;  that  the  tide  was  about  two  hours  ebb,  and 
running  at  the  rate  of  five  knots  an  hour :  that  tlis 
berth  so  taken  up  by  the  Cuba  was  a  perfectly  dcir 
berth,   and   in  particular   was  well  clear  of  tbe 
steamer  Thomas  Powell,  which  had  been  obsened 
whilst  coming  to  anchorage,  and  which  lay  a  coa- 
siderable  distance  to  the  north-west  of  the  Oi^; 
that  the   Cuba  carried  the  Admiralty  regulatiDQ 
lights  duly  exhibited  and  brightly  burning,  and  ilso 
a  white  light  on  the  signal  staff,  her  steam  was  kqit 
up,  a  good  look-out  was  being  maintained,  and  the 
pilot  continued  on  deck  and  in  charge;  that  in 
consequence  of  the  heavy  gale  blowing  agunst  the 
tide,  the  Cub<i  would  not  ride  quietly  to  her  anchor, 
and  in  about  half  an  hour  from  the  time  of  anchor- 
ing broke  her  shear,  and  drove  to  the  east  side  of 
the  river,  dragging  her  anchor,  and  approached  the 
Waterloo-pier ;  that  in  doing  so  the  Thomas  Pavt^ 
was  observed  following  the  Cuba  across  the  river, 
and  about  7.30,  having  no  steam  up,  she  drove  into 
the  Cuba  with  her  stem,  striking  the  Cuba's  stem; 
that  by  this  collision,  and  in  clearing,  the  TkonM 
Powell  suffered  somo  damage;  that  the  Cuba  sos- 
taincd  little  or  no  damage  by  the  collision,  and  afte^ 
wards  steered  across  the  river  and  dropped  a  second 
anchor,  and  the  next  morning  proceeded  to  her 
proper  anchorage.    It  was  then  alleged  that  the 
collision  was  not  caused  by  any  negligence  of  those 
on  board  the  Cuba,  but  was  an  inevitable  accident  ; 
that  if  the  collision  was  in  any  degree  caused  by 
those  on  board  the  Cuba,  it  was  occanoncd  by  the 
pilot,  who  was  employed  by  compulsion  of  law,  and 
tliat  the  collision  was  caused  by  the  negligence  of 
those  on  board  the  Thomas  PowelL     On  thew  pless 
the  first  thing  to  be  considered  was  the  averment 
made  on  belialf  of  the  CuboL,  that  the  collision  wss 
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of  /in/iiinorc,  and  made  fast  alongside  bcT  anvV  co\v  \  an  \wv^\\\s^A&  tj^^^^xAi.    To  constitute  an  ineTitable 
tJauedto  digcharge  her  cargo  into  the  City  of  Baliimore  \  accivSniXiX  W.-v^a  Tkssssawt^  ^OoaX^^  ^ne«sc«ace  ihw^*! 


habfume  law  oabes. 
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■tUken  place  in  incU  a  manner  ai  not  Ui  havo 

in  cipible  of  being  prerentcd  by  ordinaiy  ikitl 

•ad  ortinaiy  diligence.     We  were   not  to  cxwct 
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■"degree  of  »kiU 

™Wi  ii  senei 

efcwjethiiri] 


i  The  Lbha. 


[Adi 


}rdinar7  diligenc 


,  but 


-    -—B '  *kill  and  tbat  degree  of  diligence 

nicb  ii  seaerally  to  be  found  in  personB  who  ii\»- 
'■""ir  duty.  The  evidence  agreed  with  the 
r  act,  that  it  was  a  very  tcmpeatuaiu 
gyn  and  that  the  wind  was  blowing  with  con- 
■■"•ble  tererity.  Looking  at  all  the  circmofltancei, 
™  considering  where  the  veseela  were  anchored, 
»e  gneationa  to  be  decided  were,  whether  the  col- 
Uoo  waj  or  was  not  the  result  of  An  inevitable 
iKldezit,  or  whether  any  fault  waa  imputable  to 
'tt  pilof  of  the  C'lAi,  or  whether,  in  the  fair 
»cha^-o  of  hii  duty,  there  was  either  a  want  of 
all  or  f^TOSB  negligence  to  which  the  blame  of  the 
illifion  could  fairly  be  attributed  ?  U  hail  been 
Wlhat  the  collision  pight  have  been  avoideil  if 
e  Tliorna,  ftnr«//had  had  steam  powiT.  An  a  faul 
ere  could  be  no  doubt  whatever  that  ithe  had  not 
eam  lx>wcr  In  a  proper  and  usable  condition  ;  but 
iMlher-  that  waa  neylect  (looking  at  the  circuni- 
*nce«  of  thecaae.  andaonsideringahe  waaanchorvxl 
ad  tho  sute  of  the  night),  and  an  absence  of  reasuii- 
hie  procauiion,  are  open  qaestiona.  If  the  evidenee 
t  the  pilot  of  the  Cuia  ia  to  be  believed,  it  »a»  the 
r»™w  /l,„-ffl  that  came  down  upon  the  £"«?«.  and 
Wtfte  Cuia  upon  the  Thomai  Poictll :  but,  on  the 
jtt*''  hand,  it  waa  but  fair  to  observe  there  waa  the 
■rWenee  of  the  mate  of  the  Thamai  J'uw.ll.  who 
AepMea  just  as  stronffly  that  the  ThMUu  Poa.-ell 
Vt^er  did  break  her  shear,  and  that  the  collision 
*••  occasioned  by  the  Cuba  tmmking  hct  shear  and 
•pningdown  upon  her.  Under  all  thecircumnUnces 
■  the  case,  and  ou  full  con»ideratlun  of  the  evidence 
•  both  aides,  tlie  court  was  of  opinion  that  the 
Ini  was  to  blame  for  the  collision,  and  that  the 
Utme  was  imputalilc  to  the  pilot  of  the  Caba. 

The  Court 
iFeller. 


a  Msiatcd  by  Capt.  Were  anil  Capt. 


Moadag,  ,VoK,  -iO,  I  SHU. 

(Before  the  Kigbt  Hon.  Dr.  Lus1ll.'(OTO^.) 

The  IIamkah  I'aKK  akd  The  Lena. 

'^uioa—Admirallf  rrgulatioia  an  to  rula  o/tA'.  road. 

JtJk.  ISlh,  and  19(A  rrgidationt !  "  Retry  vtMul  oar- 
taking  any  ullirr  vt»td  shall  Icmi  aul  of  the  aag  oj 
the  ttitd  Mni/  oorrtakm.  and  icAere  lig  mch  rules  the 
oni!  lAip  u  to  teeu  out  of  the  iruy,  Iht  other  lii'p  thall 
teqj  btr  amne,  dae  rti/ard  being  had,  in  the  oAjitcurcs 
of  both  these  ruleii,  uad  their  abtertiaiice  beiRg  mlifect, 
to  all  dangtrt  of  navigation,  and  to  any  tpiei'il  ciV 
eamttancet  lehidi  may  exist  in  any  parlicalai-  ease, 
readeriag  a  dtparture  from  inch  rnkt  Htcesaary  in 
tntUr  to  aroid  immediale  danger." 

tea  ;  "  Tint  a  steamer  o^frlating  «  sailing  priarl  couUI 
not  comply  with  the  first  of  the  above  regnluiloris  in 
conatqaeiKe  0/  the  state  of  the  n'enlBtr.  and  the 
neglect  on  the  part  of  those  an  hoard  the  sailin-i  itssel 
to  late  prqifr  preraution  to  avoid  a  collision  :'' 

ieid,  that  the  proof  of  mek  a  plea  iras  entirely  on  the 
tttamtr,  who  muii  mate  oat  in  her  de/rare  that  it  tciM 
impraetirable  far  her.  in  coiisequenre  of  the  state  of 
lAr  HKalher,  to  hiiie  seen  the  uiiliag  'ship  in  time  to 
liaoe  iieoiikd  htr .-  and  that  the  sleamii  n'lU  pursuing 
her  conrte  at  a  rnuanabU  ijimJ,  sach   hwuMt  coh- 


Srttt,  Q.  C.  azHf  Vemaa  Lashiiu/loa  tea  (be  Ltna. 
Mami.  C**.—Vol.  n. 


Dr.  LuBHiNOTOK  gave  jadgment  in  this  case, 
which  was  an  action  brought  against  the  owners  of 
the  steamship  Lena,  8T&  tons,  from  Cronstadt  for 
London,  by  the  owners  of  the  late  brig  Hannah  Park, 
35!)  tons,  fiom'the  same  ports  of  depariure  and  des- 
tination, to  recover  for  a  total  bias  resulting  from  a 
collisiou  between  them  in  .the  Gulf  of  Finland, 
about  4  a.m.  on  the  ISth  Sept.  last.  On  the  partof 
the  brig  the  wind  was  represented  as  N.W.  by  if. 
to  N.N.W.  and  the  weather  clear  and  fine,  blowing 
fresh  with  a  strong  sea ;  for  the  steamer,  the  former 
was  staled  as  N.N.W.,  and  the  wind  as  blowing  • 
strong,  with  a  •  heavy  sea  and  a  dark  night. 
The  case  for  the  pit.  was.  tbat  the  brig  waa 
steering  from  W.  tn  W.JS.  eJose-hauled  on  the 
starboard  tack,  exhibiting  her  regulation  lights 
brightly  burning,  when  the  masthead  light  tl  the 
Lena  was  seen  astern  of  her,  distant  three  or  four 
miles;  that  the /.mnapproaehedand brought bothher 
side  lights  aUo  into  view,  whereupon  those  on  board 
the  brig  loudly  hailed  the  steamer,  notwithstanding 
which  she  ran  stem  on  into  the  brig's  stern  wiUl 
such  violence  as  to  cause  her  to  sink  in  about  two 
hours.  The  defence  of  the  Lena  set  forth,  that  she 
waa  steering  S.W.  by  W.JW,,  and  was  proceeding 
under  ateam  about  eight  and  a  half  knots,  carry- 
ing her  proper  lights  brightly  burning,  when  the 
brig  was  descried  six  lengths  ahead  of  her, 
no  light  of  any  kind  being  visible  on  board 
her  to  those  in  the  steamer  ;  that,  upon  the  brig 
being  seen,  the  helm  of  the  steamer  waa  put  hard 
a-porl,  and  her  engines  wore  stopped  and  reversed, 
but  nevertheless  the  steamer's  port  bow  came  In 
Oontact  with  the  brig's  starboard  quarter  ;  that  after 
the  collision  the  brig's  crew  t>oarded  the  steamer,  and 
the  brig  sunk  after  dayliifht.  There  were  three 
queelioiis  raised  hcr«:  flrsl,  whether  the  collision 
was  the  result  of  inevitable  accident ;  secondly, 
whether  the  steamer  was  solely  to  blame;  and, 
thirdly,  whether  the  brig  herself  was  to  blame, 
either  for  omitting  to  show  a  light,  or,  after  the 
collision,  in  consequence  of  neglecting  to  do  that 
which  was  incumbent  upon  her  to  do  For  the  preser- 
vation of  the  property.  It  is  agreed  that  the 
steamer  was  following  veir  nearly,  though  not  pre- 
cisely, in  the  wake  of  the  brig  ;  and  the  Admiialtj 
regulation  slates  that  "Every  brig  overtaking  aoy 
other  vessel  shall  keep  out  of  the  way  of  the  »»ii 
last- mentioned  vessel."  It  is  also  provided  that  the 
vessel  which  precedes  shall  keep  her  course.  It  is 
manifest,  the  collision  having  actually  taken  place, 
this  regulation  waa  not  strictly  complied  with; 
and  on  behalf  of  the  steamer  it  ia  sHid  that  she 
could  nut  comply  with  it  in  consequence  of  the 
state  of  the  weather  and  the  neglect  of  those 
on  board  the  brig.  The  duty  of  proving  that 
defence  is  clearly  and  entirety  upon  the  steamer. 
She  must  make  out  afflrmatively  that  it  was  im- 
pTscticable  for  her,  in  consequi-iicc  of  such  state  of 
the  weather,  to  have  seen  tlie  brig  in  time  to 
have  avoided  her;  and,  moreover,  she  must 
show  that  she  was  pursuing  hi-r  course  at  that 
reasonable  rate  of  »|>eed,  considering  the  state 
of  the  weather,  that  tlicre  waa  no  impnipriety  of 
conduct  ill  that  respect  which  couid  avail  against 
her.  Regarding  the  conflict  of  evidence  as  to  the 
darkness  of  the  night,  undoubtedly  it  was  very  great. 
The  time  of  collision  may  be  fairly  taken  at  a  few 
minutes,  tlvc  or  ten  hiinu'lea.  before  four,  anil  ii  ia 
admitted  the  day  was  breaking  at  that  time.  There 
ia  one  matter  that  ought  to  lie  taken  into  consi- 
deration, viz.,  that  on  boatd  the  steamer  it  was  said 
the  brig  was  seen  seven  to  eight  ship's  lengths  oS. 
Taking  it  at  seven,  thai  is  UiCJ  fi-et,  which  is  mora 
than  41X1  j^ards.  As  to  whether  it  was  the  duty  or 
nut  of  those  on  board  the  brig  to  have  lioisted  a 
li^ht,  ^  a  general  ^TO^fti^Aiift  \\  \q,^^js\.  \fe  «^wW^A. 
it  it  the  ilvtVj  Ot  ^<Mib«^  Mft  «K]  OoAnufJl. 
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an  uppruui-hin^  (•tlHi^icln  to  Uxkv  all  ivusonuhk' 
ineaiiH  in  tiu*ir  power  to  avoid  it ;  but  this  niiut 
depend  on  the  cirruinstaiicvs  of  the  cade.  The 
thini  {loint  in.  wlM^tluT  or  not  after  the  colliHioii 
octMirred  there  w;i>  a  derelit?tioii  fmni  duty  on  the 
part  of  the  iiiastiT  of  the  hriv;.  in  not  adopting 
thoHe  niea8nre>  which  it  \a  t<aid  eould  )iave  bifn 
adopted  to  wive  tlie  ves-icl.  A  ease  wa.s  cited  wliere 
there  waw  a  collision  with  Her  Majesty's  ship  Fli/imj 
Fisfiy  and  the  t<liip  that  came  in  contatrt  with  her 
wa8  run  anhon^  in  the  Bay  of  Kye  some  hourM  after 
the  c«dli»i(m.  The  question  arose  then  whether  o 
not  great  damage  had  not  aecrui^l  from  the 
iniprofn'r  conduct  of  the  master  in  not  accepting 
the  si-r vices  offered  to  him  by  U'ing  towiti  off  in 
that  bay.  1  refuse<l  to  hear  that  <iue>tion  dis- 
cuseeil  in  the  ])rincii>al  collision  case ;  and  I  think 
when  I  come  to  hMik  at  the  result  I  acted  wiseiv,  for 
wlien  the  matter  (?anje  on  as  to  the  propriety  of 
miming  her  on  nhore,  an<l  the  pro[)riety  of 
getting  her  off,  fourteen  or  fifteen  witnesses  were 
examined.  wh()**e  evidence  was  all  contradictory  and 
conflicting,  when  the  (question  I  should  have  put 
to  the  Trinity  Masters  would  have  iKt'U,  whether 
the  runidng  her  on  shore  was  right  or  wrong.  But 
whenever  I  mcH't  witli  such  a  case  again  I  will  make 
a  separate  case  of  it.  This  is  totally  different, 
hwausc  all  the  witnesses  here  can  speak  to  the 
facts,  and  no  other  witnesses  C(mld  be  produced.  It 
has  been  said  that  the  master  of  the  brig  was  to  blame 
for  not  having  taken  measures  to  ])revent  the 
ship  sinking,  that  those  measures  coulil  have  b<jen 
adopted,  and  with  safety  to  the  (Mirties  on  board, 
and  that  the  loss  would  have  been  avoided.  In  the 
first  place,  when  the  collision  actually  oc.curn.'d,  the 
ma^te"  was  left  on  board  the  vessel  with,  as  he  says, 
himself,  a  boy.  inrl  two  seamen  only.  We  must 
recollect,  after  a  vessel  of  ^7«I  tons,  a  steamer,  hap 
come  innnediately  into  collision  with  a  brig  of  2.VJ 
tons,  you  umnot  innnediately  e.\])(>ct  that  all  on 
board  the  ves»el  run  into  are  in  entire  possessitm  of 
their  wits  so  as  to  take  all  measun^s  for  their  safet\. 
Rational  measures  they  nmst  take.  But  at  the 
same  time  thev  must  not  \k'   exiK-cted   to  be  verv 

•  I  w 

acute  in  their  judgnii'ut,  and  it  does  not  a})]x;ar  to 
me  tliat  after  the  collision  anything  could  be  done 
in  the  first  instance.  We  will  hupiK>>e  that  the  rest 
of  tlie  crew  were  brought  back  from  the  steamer, 
and  that  the  ma^ter  had  the  (K^wer  of  getting  all  of 
his  hands  on  board  the  brig;  and  that  he  had  all  his 
original  crew.  It  has  been  said  that  the  vessel 
remained  afloat  for  the  jxTiod  of  an  hour  and  fifty 
minutes  :  the  strong  probability  therefore  is,  under 
the  circum>tances.  that  she  n)ight  liave  been  saved. 
That  that  is  a  circumstance  well  deserving  consider- 
ation I  do  not  doubt,  but  it  a])iH?ars  to  me  the  main 
point  in  the  cast?  is  the  extent  of  damage  which  was 
actually  done,  because  it  must  depend  upon  that 
whether  there  was  danger  of  inmiediate  sinking,  or 
a  probability  that  tlie  danger  ci)ulil  be  temix)rarily 
repaireil  so  as  to  bring  the  vessel  into  a  state  of 
safety.  There  is  very  little  evidence  from  the 
steamer  as  to  the  extent  of  damage,  and  none  that  is 
satisfactory  to  my  mind.  The  master  of  the  brig 
described  the  hole  as  about  as  big  as  one  of  the 
windows  of  the  court,  and  so  large  that  the  sea 
undoubtedly  did  from  time  to  time  get  in.  It  was 
for  the  Trinity  Masters,  who  assisted  the  court  to  say 
whether,  under  the  circumsjtancis,  it  was  proved 
sati^factorily  on  the  part  of  the  steamer  that  the 
master  of  the  brig  lu-glin'ted  his  duty  ;  and  by  not 
doing  that  which  might  have  bivn  done  with 
facility  and  saf.-ty,  occas'oiuMl  the  ultimate  sink- 
ing of  his  ve>sel,  iind  the  io»s  that  has 
accnied.  Af  er  carv.'fully  weighing  the  eviilence 
on  hijth  sides,  and  upon  the  facts  adduced, 
fbe  cfiurU  under  tiie  atlvice  and  with  l\nj  cm\v:v\T-\\- 
re/jce  of    the   ^^eutlei uen    who    aasUtcOl   \l,    Va    ol\v 


opinion  that   the  steamer  was  solely  to  blune  fur 
the  collision. 


The   Court  was  assisted   by  Capt.  Pigott  and 
( ';i  p;    Wellcr.  of  the  Trinity-house. 


C0T7BT  OF  COMMON  PLEAS. 

Ki-{H)rttfJ  bv  \V.  Matd  and  W.  Graham.  Eiqn. 
lUrrltten-iit-LAW. 


•Jf 


Thursday,  Jum  21,  1866. 

Fky  v.  The  Chartered  Mercantile  Ba5k 
India,  London^  akd  Chiva. 

Sfiip — Bill  of  hidintj — Frehjht  payubfe  at  per  ckitrter- 

jnirty  —Lien. 

Thf  vPAitfl  of  the  pita,  icax  chartered  at  S.  to  thip  rxtfhm 
to  L.  uuilrr  a  fhnfter-party  containing  the  »tipiilcUit% 
•'  the    ship  to  have    a    iiea    on    cargo  for  frei^ 
•*J/.  lO.v.  per  ton^  pnynhle  on  right  detivery  at  the  port 
uf  dischnnje.**     The  goods  nAipped  /«//  tikort  of  a  fsf 
cargo.     The  biff  of   lading   of   t)ie*e    goods   sMii 
"freight  to  be  paynhie  an  per  charter-party  ^  Tkrti 
of  the  I'argo  wtu  sftipped  at  a  lower  freight,  Vt 
dffta.  U'fre  indurseeit  for  ralue  of  the  bill  of  la£lf: 

Ht:hh  that  the  pits,  had  no  lien  on  the  goods  for  the  M 
amount  of  frfigh/^  and  that  the  provision  at  to  fni^ 
Itt'ing  paipthfe  as  per  chnrttr-party  only  incotpiwotd 
the  clun'lfr-fHirty  ax  far  as  the  rate  affreight  wi 
conrerned. 

Special  Case. 

Messrs.  Sanderson,  Krys,  Rigge,  and  Co.,  the  pbi 
in  this  action,  carry  on  bdsiness  as  sliipownen  lii 
merchants  in  St.  Ilelen's-place,  in  the  city  of  Los- 
don,  and  are  the  owners  of  the  ship  Her  ^lafesty. 

The  (lefts,  are  a  chartered  banking  cinnpsBj, 
carrying  on  business  in  L<md<»nf  and  also  at  ShanghiL 
in  China,  where  they  have  a  branch  bank. 

In  the  autunm  of  18()4  the  said  ship  Her  l/^^eid 
was  at  Shanghai,  and  was  by  a  chtirter-partv.  datea 
14th  Sept.  lSf;4.  chartered  by  Messrs.  Dadabhoysci 
Co..  of  that  ))Iace,  to  take  a  full  and  CKimpIete  c^rgo 
of  cotton  and  [or]  other  merchandise,  which  tbey 
Ixund  themselves  to  ship  in  the  usual  way  fo: 
London  or  Liverpool  as  ordered. 

Amongst  other  clauses  the  charter-party  contaiiKd 

the  following  one,  which  is  chiefly  material  in  thf 

present  case : 

And.  boiuK  uu  1i)adod.  shall  therewith  proc««d  to  Londoodr 
Llvnn)«><)l,  as  onlered  At  Shaughiil  and  deliver  the  uidettp 
on  boiu;;  pnM  froiKht  a8  follows:  -  The  nhip  to  have  a  ttescc 
cargu  fur  rnn^bt.  Three  pouudfl  ten  8hilliz)£c«  I'M.  Itju.)  «i«rlK{ 
por  tun  of  fifty  (-'At)  nubio  feet  measured  in  ShaoghHUl<« 
])Aid  to  oQiituiii  or  his  AKi-'ntH  ou  right  and  true  delivery  i:  pet 
of  dischar^p  (the  act  of  <.}od.  the  Queeu's  euemtea.  Ac^  te. 
alwayn  cxc*>pt<'<b.  Tho  freight  to  be  paid  on  wwln^^ing  tsi 
riglit  delivery  of  the  cargo. 

A  fac-simile  of  the  charter-party,  which  is  ptrdy 
in  print  and  partly  in  writing,  is  annexed  to  sod 
forms  part  of  this  special  case. 

After  some  difficulty  and  delay,  the  charteKn. 
Dadabhoy  and  Co.,  succeeded  in  pnxniring  for  the 
said  ship  a  full  and  complete  cargo  wliich,  fur  the 
purposes  of  this  case,  is  treated  as  di risible  into 
three  portions. 

The  first  (xirtion,  consisting  of  185  packafref  "f 
tea  and  42  bales  of  cHJtton,  was  shipped  by  the 
charterers  thenisi>l  ves,  and  on  their  own  account,  under 
the  bill  of  lailing  hereinafter  set  forth,  the  freight 
for  the  same  l)eing  payable  at  the  same  rate  as  tluc 
ai;reed  ui)on  in  the  charter-party,  andamoiuiting.st 
:J/.  lOs.  piT  ton.  t(i  the  sum  of  lOl/L  8«.  lOdL 

The  second  portion  C^'ith  respect  to  which  tiiniUr 
(questions  arise  Initween  the  pits,  and  other  ptrtiei. 

'\x.^  vW  V.':v)\\\vi\v^tc\)aLl  Bank  CorporaiioD  of  lo^ 
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^>  P.]       Fbt  v.  The  Chabtered  Mbbcantile  Bank  of  India,  London,  and  China.       [C.  P. 

the  blllR,  to  sell  the  uid  goods,  and  to  apply  the  net  pro  «edB 
(after  deducting  niaal  commisBion  and  chanrea)  In  payment 
of  inch  bills  with  re-exchange  and  chargea,  the  balance,  if  any, 
to  be  applied  in  liquidation  of  any  other  debt  or  liability  of 
ours  to  the  said  bsjik,  any  ultimate  balance  to  be  at  our  dis- 
poMl.  And  in  oasn  the  net  proceeds  of  such  goods  shall  be 
insufficient  to  pay  the  amount  of  any  sni>h  dishonoured  bills 
with  re^xchauge  and  ohaives.  we  authorise  the  Chartered 
Mercantile  Bank  of  India,  London,  and  irhina,  or  the  holders 
thereof  for  the  time  being,  to  draw  on  us  for  the  deflciency, 
and  we  engage  to  honour  such  drafts  on  presentment,  or  to 
pay  the  said  bank  hi  London. 

We  further  authorise  the  said  bank,  or  the  holders  of  the 
said  bills  for  the  time  being,  in  case  the  aforesaid  power  of 
sale  shall  not  have  arisen  at  any  time  before  their  maturi^, 
to  accept  payment  from  the  drawees  or  acoeptora  thereof, 
and  on  payment  to  deliver  the  said  bills  of  lading  and  shipping 
documents  to  such  drawees  or  accepfcore,  and  in  that  event 
the  said  bank,  or  the  holders  of  said  bills,  are  to  allow  a  dis- 
count thereon  for  the  time  they  have  to  run,  at  the  Bank  of 
England  minimum  rate  of  the  day,  if  taken  up  in  London,  or 
if  tii  India,  Ceylon,  or  China,  at  the  current  rate  of  discount  of 
the  day  on  Govomment  acceptances  in  India,  Ceylon,  or 
China,  as  the  case  may  be. 

We  also  authorise  the  Chartered  Mercantile  Bank  of  India, 
London,  and  China,  or  any  manager  or  agent  thereof  (but  not 
so  as  to  make  it  imperative),  to  insure  the  above  goods  from 
risk,  including  loss  by  capture  and  also  from  loss  by  fire  on 
shore,  and  to  add  the  premiums  and  expenses  of  such  insar- 
ances  to  the  amounts  chargeable  to  us  in  rpsptKst  of  the  said 
bills,  and  to  take  their  recourse  against  the  said  goods  or 
against  us  for  their  reimbursements,  and  also  to  sell  any 
portion  of  the  said  goods  which  may  be  necessary  for  pay- 
ment of  freight,  and  the  said  bank  are  to  take  such  measures 
generally,  to  make  such  charges  for  commission,  and  to  be 
accountable  in  such  manner,  but  not  further  or  otherwise,  as 
in  oidinary  coses  between  a  merchant  and  his  correspondent, 
it  beln;r  hereby  declared  that  the  bank  is  not  to  be  liable  for 
the  default  of  any  broker  or  auctioneer  employed  in  the  sale 
ot  the  goods. 

Lastly,  it  is  mutually  agreed  that  the  delivery  of  said  colla- 
teral securities  to  your  bank  shall  not  prejudice  your  rights  on 
said  bills  in  case  of  dishonour,  nor  shall  any  recourse  taken 
thereon  affect  the  title  of  the  bank  to  said  securities  to  the 
extent  of  our  liability  to  your  bank  as  above. — We  are  your 
obedient  servants,  Dadabhoy  and  Ck». 


^^  a  similar  bill  of  lading,  and  at  the  charter 
**^<i  of  freight 

Th^  third  portion,  being  by  far  the  largest  portion 

^  ^^  cargo,  was  shipp^  by  other  merchants  at 

^*riou8  rates  of  freight  all  below  the  charter  rate. 

/The  (li£Ference  between  the  total  amount  of  the 

^  of  lading  freight  payable  upon  the  cargo  hh 

^re  mentioned,  and  the  freight  payable  under  the 

cliarter-party,  was  very  considerable  and  amounted 

to  the  sum  of  1710/1  8«.  lOrf.     The  portion  of  the 

ctrgo  which  had  been  shipped  by  merchants  other 

than  the  charterers  as  above  mentioiud  was  duly 

deliVered  as  hereinafter  mentioned  upon  payment  of 

the  freight  due  upon  the  bills  of  lading  of  the  same, 

and  no  question  arises  with  respect  to  this  portion 

of  the  cargo. 

The  large  deficiency  above  mentioned  between 
the  I  mount  of  the  bill  of  lading  and  that  payable 
vnd^r   the  charter-party,  gave  rise  to  a  question 
^tween  the  pits,  and  the  holders  of  the  bills  of 
lading  of  the  first  and  second  portions  of  the  cargo 
>^ve  referred    to    respecting    the    right    of    the 
|iti.,  upon   the  true  construction  of  the  bills  of 
liding  and  charter-party,  to  a  lien  upon  those  por- 
tions of  the  cargo,  under  the  circumstances  herein- 
after mentioned,  for  the  whole  balance  of  freight 
payable  under  the  charter-party. 

The  following  is  a  copy  of  the  bill  of  lading  under 
which  the  first  portion  of  goods  were  shipped: 

.      (&&]  1B5.    Shipped  in  good  order  and  well  conditioned  to 

fiadabhoy  and  Co.,  in  and  upon  the  good  ship  or  vessel  called 

the  Z/irr  J/o/Vs/y,  whereof  is  master  for  this  present  vuyage. 

Seymour,  and  now  lying  at  anchor  In  the  port  of  Shanghai,  and 

bound  for  Liverpool,  one  hundred  and  eighty-five  packages  of 

tea,  being  marked  and  numbered  as  in  the  margin,  and  are  to 

be  delivered  in  the  like  good  order  and  well  conditioned  at  the 

•fbresiaid  port  of  Liverpool,  the  act  of  Ood,  the  Queen's  eno- 

Bien,  fire,  and  all  and  every  other  dangers  and  accidents  of 

tte  aeas,  rivers,  and  navigation,  of  whatever  nature  or  kind 

■oever.  excepted,  unto  or  order.ior  to  their  assigns.    Freight 

for  the  said  payable  in  Liverpool  an  i>er  charter-party,  with 

inimage  and  average  accustomed.    In  witness  whereof,  the 

master  or  purser  of  the  said  ship  hath  affirmed  to  three  bills 

of  lading  all  of  this  tonor  and  date,  one  of  which  bills  behig 

•ooomplished  the  others  to  stand  void. 

Gp.orre  F.  Srtmoub. 
Dated  in  Shanghai,  21st  Feb.  ISB.'i. 

The  said  Dadabhoy  and  Co.,  after  the  shipmc'nt  of 
the  above  goods  by  them,  applied  to  the  defts.' 
branch  bank  at  Shanghai  to  make  them  an  advance 
upon  the  security  of  the  same,  and  it  was  thereupon 
agreed  that  on  receiving  the  bill  of  lading  for  the 
•ame,  and  also  the  letter  of  hypothecaiion  herein- 
after set  out,  the  defts.  should  negotiate  the  dm  ft  of 
the  said  Dadabhoy  and  Co.  for  1250/.  on  Mr.  It.  £. 
Gibson,  of  Liverpool,  payable  to  the  drawers*  order, 
and  by  them  indorsed  to  the  bank. 

The  above  arrangement  was  carried  out,  and  in 
pursuance  of  it  the  defts.  negotiated  the  said 
badabhoy  and  Co.'s  draft  upon  the  said  It.  E. 
Gibson  for  1250/.,  receiving  from  them  at  the  same 
time  the  above-mentioned  bill  of  lading,  which  was 
duly  indorsed  by  them,  and  also  the  following  letter 
of  hypothecation : 

The  Chartered  Mercantile  Bank  of  India, 
London,  and  China 

Shanghai.  7th  March  1S65. 

We  having  this  day  negotiated  with  you  our  bills  of 
exchange  drawn  on  R  E.  Gibson,  Esq .  of  Liverpool,  the  par- 
ticulars of  which  are  noted  at  foot,  and  having  at  the  same 
time  handed  to  you  as  collnteral  security  for  the  due  payment 
of  the  said  bills,  the  bills  of  lading  and  shipping  documents 
belonging  to  us  of  the  several  goods  also  stated  at  foot,  our 
agreement  is  understood  to  be  as  follows : 

We  hereby  authorise  the  said  Chartered  Mercantile  Bank  of 
India.  London,  and  China,  and  the  holders  of  the  above  bills 
for  the  time  beings  to  take  conditional  acceptances  to  all  or 
any  of  such  bill^  to  the  effect  that  on  payment  thereof  at 
noatnrity  the  above-mentioned  bills  of  lading  and  shipping 
docmnents  shall  be  delivnred  to  the  drawees  or  acceptors 
thereof,  and  such  authorisation  on  our  peuts  shall  be  taken  to 
•ztond  to  cases  of  acceptance  for  honour. 

We  further  authorise  the  said  bank,  or  any  manager  or 
agent  thereof,  on  default  being  made  in  acceptance  on  piasent- 
iitent.  or  In  payuit*nt  at  mat  iri^y  of  any  of  the  above  bills,  or 
0o  itoe  ^»nntm  atupeaaiaa  ut  p%jm§at  dariag  the  oonrency  of 


Bills  axd  Docvments  above  aj£FBBa£D  to. 


Particulars  of  Billa 

Particulars  of  Goods. 

Date. 

Amount. 

Drawee. 

Bills  of 
Lading. 

Name  of 
Ship. 

March  7. 

125<)/. 

a  E.  Gibson, 
Esq. 

[D]  W  B 
Cotton. 

II&'  Mnjat^. 

No  copy  of  the  charter-party  a'as  handed  to  the 
bank  at  Shanghai,  and  the  officials  of  the  bank  there 
were  not  acquainted  with  its  contents.  They  were 
given  to  understand  that  the  freights  were  7()«.  per 
ton. 

The  said  ship  having  received  orders  to  that  effect 
at  Shanghai,  proceeded  on  her  voyage  to  Liverpool ; 
and  shortly  after  she  set  sail  the  said  Dadabhoy 
and  Co.  stopped  payment,  and  their  estate  is  now 
being  wound-up  m  China  by  trustees,  under  a  deed 
of  assignment. 

The  news  of  the  failure  of  Dadabhoy  and  Co. 
reached  England  before  the  arrival  of  the  ship,  as 
hereinafter  mentioned.  The  draft  above  mentioned 
was  accepted  by  the  said  K.  E.  Gibson,  who  failed 
before  its  maturity,  and  is  still  unpaid. 

The  said  ship  afterwards  arrived  in  due  course  at 
Liverpool,  and  all  the  goods  shipped  by  merchants 
other  than  the  charterers  were  delivered  to  the  con- 
signees thereof  upon  payment  of  the  freight  accord- 
ing to  the  bills  of  lading  for  the  same,  and  this 
(calculating  the  freight  for  the  residue  of  the  cargo, 
consisting  of  the  £Lrst  and  second  portions  above 
mentioned  at  the  charter  ratcO  left  a  deficiency 
below  the  total  amount  of  freight  payable  u}ion  the 
cargo  according  to  the  charter-party  of  1710/.  8x.  Xdd. 
as  before  mentioned. 

Under  these  cirt'um<»tanoe8    the    defts.,  n:«    the 
holders  of  the  bill  of  lading  and  other  documents 
above  mentioned  T«VsLt\rk^\A  \.Vi^  V%b  ^^n^u.^^^^  >2k\.  nj^.*^ 
and  42  \MXe»  ol  ck>\.Wdl^  i^^^wl  \>i  \^«^a!^^QAi  v^ 


C.  p.]        F»T  r.  Tmh  Ch»i 
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CtL,  claimed  to  be  enliilwl  lo  iIpUtitv  Ihereof  upon 
jnymc-nt  of  the  (n'ight  for  tlir  lumm  Hi  the  charter 
nte.  viz.,  31.  lOi.  per  tnn,  Bmoumind  to  unl.  St.  ml. 
The  pltR.,  huvpTvr,  claimed  to  bv  entitled  to  a  litn 
th«rcaii  fur  the  wliole  Imlumv  of  tbc  frvif[ht  due 
unil  unpaid  umlcr  thi'  chnrtiT-pBrty.  a»  «b"vi-  mcu- 

Thc  plto.  uiiil  di'fcx.  t'liti-ml  into  thi-  folliiwing 
nwinonndutn  of  Hj<n-<.-nii'iit ; 

Memorudum.  U-farr-.i.  ib<-  ^.-btrUlvd  JImiinlllt  lUult  or 
ludl*.  LiiuiluD.  (ikI  Cblun  I'lnlni  tu  bt  tnni  Jl-lt  taoldiTi  r»r 
ilhlil  or  ft  Mil  uf  JtAlOf,  lUNil  ■!  SbHlltluL  SIA  FeK  IXNa.  F.ir 
liU)»r.'kitre>(>f  IH.  sDiI  ■  Mil  i>f  UdtoiK.  ilatnl  R>b  Fi-I>.  I>6s. 
(ur  41  bfttu  uf  coltuD.  wbU'b  utU  lit  aiia  roiluu  ur  now  Id 
itavGOHiujT  uf  (lie  ft^tfutvuf  Ibr  Hblpuwurn  M  LLrerpuat  And 
whrnu  llaMin.  ftaadtrwD.  Fryi.  KUite.  wid  O,.  thr  <iwMn> 
of  Uk  h^Jd  Hhlfh  clllm  iwymnituf  ■  lubusre  of  Vf^vti  ii  ■•'t.  lui 
ilaii  to  tbun  fiir  tnlBhi  M  par  ebitner-pcnr  murvd  luui  l>i 
Unnm  Uwlmtiboy  anilCa.uShiuiibii.  anil  Iber  <■■<'<''>»»>"<■ 
liUity  uncrtcd  ■  lli«  on  ibn  lvfan--ii>enll<iii«l  is*  hihI  cuibiD 
tor  lb*  tall  wnoimt  mi  diK  lo  tbem.  And  wbamu  tbe  mid 
bulL  u  buldeni  of  tbi)  iitM  tank  of  lldlMb  d'lV  ■><•■  rtthi  iif 
nu  tblfnwiHn  ■■  imlniit  Ibrm  to  tbelr  lUlcf^d  lira  tor 
dHrwr  frrlgbL  uil  claim  ilellivry  of  ita*  a^U  lU  packaffra  •>( 
MiiUultl  balta  of  cation  ou  injinrnl  uf  fni^t  —  " * 


wbrmw  aenn.  Sender 
paTpoae  ol  FDablluB  (he 
Aaiil  wjtb  thv  wiM  bank, 

hen-lunrier  mrntlonnl. 


i.FrymBI 


10  !■  U  Si  10.1     And 

buictoii  of  tba  uld  blllii  of  lading,  lo 
'd  tha  aald  IK'  packnifaH  of  1«a  and 
irviuilkf,  and  no  ibe  undennantllnR 

>.    1IM    it  It  Ibanfon  niuuulljr 

I'udfor  hvUih't  <>n  llw  miid  w 


the  ultl  auni  ur  lnl< 

Uld  colioD  at  [be  rule  nf  ;n>  imf  Ion.  I- 

HO.  Fiyn.  tagice,  nai  Cu  will  dellrvr  ibe  wikl  bank  an  order 

nerentai'leM  uoikniluiid  »u>l  aitrred  Ibol  frn-  Ibe  puTvuwa  uf 
Mir  falore  jminei-dln^  It  ahall  br  fOinlimrd  Ihat  Uewin. 
Sudenou.  fiya,  &!«(*.  ud  Co.  have  aiiwRed  ■  lira  on  llir 


lu  iliu  docka  lubjiKi  tu  ibelr  Upu  tif  anyj.    Uatnl  Nib  S-pt. 

The  abuve  ifuodB  weru  tlicrcupuii  delivered  to  the 
defts.  and  ituld.  and  the  iict  iirocL-eda  thereof, 
amounting  to  loHI.  17ii.  lli/,.  having  bi-cn  received 
by  the  bunk,  tixuy  have  in  liaiiil  (aftvr  ivtainiiig 
their  claim  on  the  p>odi)  a  balance  of  2241.  12>.  7(^ 
(tubject  to  thf  dcdui'tion  theroout  of  aonie  la« 
chiirifeii  ill  rvfureiicL'  lo  the  matter),  inymeol  of 
whicli  liat>  liccti  requiri'd  of  lliem  by  the  trustees  of 
Hewrs.  Dadublioy  and  Co'a  deed  of  iiasigDnieiit. 

For  the  purfw^ea  of  the  pnictit  cbhu  it  is  to  be 
taken  Ihul  this  claim  i$  good  and  valid  in  law  or  in 
equity  ub  Hgaiiuc  Meors.  Dndabhoj-  sod  Co. 

The  quL'stiniis  fnr  the  opinion  of  ihp  L'ourts  are  :— 
1.  Whelher  (lie  pits,  had  a  lien  tw  attainHl  the  pre- 
•cnt  dcftK.  upon  ihc  said  tea  and  cotton  fur  the 
unpaid  balnnc-e  of  freight  due  under  the  charter- 

5 arty  or  any  part  thi-rei)f.  2.  Whi-thLT  the  pits. 
avealienorclHim  totheaaiilnurphiHof  L'24/.  I:is.  Ti/. 
leM  taw  charReB  over  and  above  the  di'ftit.'  claim,  and 
whether  ihc  defts.  ought  to  hand  the  aaine  over  to 
the  pltl.? 

If  th<'  court  should  nnawcr  Ihi-  fln>t  qucntirm 
in  the  ntRrinativ.-,  thp  juiignu-lit  is  lo  bo  entered  for 
thenllB.  for  l.iH/.  lit.  1 1</.,  Iieliig  the  net  pnK^etslii 
of  the  ihipnienta  or  such  part  an  the  court  maj- 
deti^minc.  nnd  costs  of  aiiit. 

If  in  the  iK'tfativv,  tbi'n  if  the  court  flbouhl 
answer  the  second  in  tlu'  atflnnutivi'.  judgnicnt  is  tii 
be  enti'red  for  the  pits,  for  2-UL  VJs.  7d.  leas  the 
before-mentioned  K-KUi  charges,  but  without  coBtsof 

If    llie  court   should  answer   both   gueKtions  in 

the  nen't-.vp.  ihpn  juditmi-nt  is  to  be  entered  for  the 
defls.  with  costsuf  suit. 


listooa.  DOW  l)iag  In  pun  ot  Shanghai,  ai 

Tbal  lb*  aiild  ablp.  being  tUht,  ataanch. 
^verr  way  dued  tor  tbe  roragn,  ataall  will 
>.i>rcd  uke  on  bMrt  In  Sbanghal  ■  ruU  and  eomplM  «Titf 
.  ..'tnn  and  [sr]  other  nwSudlae. eotum  to^  aba  Ir 
lii-nieni  In  ^anghaL  the  sai ■"-' '- •'■*• 


kppareL  nruvli'looa.  water,  tod  ramltara,  nnd  a 
t<H>p  anct  cabins  which  ahaJl  fcmnlo  for  tlio  nae 

}ie>.-apialDanilowueni  the  e^d  Oaiir]t*F.SayB0trBB»    J 
::il>' all  uwiunry  duona^  and  ballaiL  nod.  being  H  iBriiL 
.liall  Ibereidlh  prucsed  to  London  or  Uvarpool,  la  erMi    I 


X  uu  bring  paid  freight  i 


fely  gel,  aud  deUTu-  ttt  ■ 
foUowi:  the  ahip  Mbtn 
mnda   ten    ahUUl^I  fH.  II 


iierliogpertonot  Bftyfioicn -, 

Thv  art  of  Uu<l.  iheQnepn'aenemlea,  tli«,  and  all  ud  n«f  I 

The  (ri-litht  lo  be  paid  on  unloading  and  '^'■'^^J'l'  I 


IT  allowed  tbr  cbinen^n 
LI  Lon.lon  or  fern-pool,  i 


by  people  emplaycd  and  fHll 
I  and  pUotaire  at  Sbasfhii.  H  li 


eubiy  |M|  Uri.  dullan  per  day.  paJd  li 
iMiou  a*  eiuloinary,  lo  be  paid  to  the  hr 


n.  DiEixi, 

lt'<<f;h'ii  William-,  for  the  plt„  cited 
Faith  V.  Tkr  EaM  India  Comanq.  4  S.  i  Aid 
CIlapp^lT.  Com/«Yi,  lgi..B,.N.B.,S<tt; 
n'wiiKT  V.  Smilk.  lo  U.  B.  2b5  i  , 

Kun,  V.  /iMbiuJc*,  10  U.  a,  N.  &,  2i)5 ;  &  L.  T.  K    I 

Samdert  v.  I'oiueVer,  4  a  B.,  S60,  SBO : 
Smilk  V.  ^njluiff,  4  m  K  94u. 


nen,  IT  C.  B..  N.  S..   163;  10  L  t 
Kep.  M.  t).  T86. 

it'iWuiiH  in  reply. 

Erlg,  C.J. — I  Ibink  our  judpnent  ■ 
for  the  defu.  The  case  turns  on  the  can«C^l^ 
tion  of  tbc  words  in  the  bill  of  lading,  ''fr^gbt 
Iiayable  as  per  charter-party."  The  freight  asp* 
charter-party  is  ZL  I0<.  per  ton  of  fifty  cubic  itd, 
iTiL'Hsureil.  &c.,  ou  right  and  true  delivery  at  tlw 
i>ort  of  discharge.  The  true  cnaitruclion  of  tha 
words  refers  us  lo  the  charter-party  for  the  rata  i' 
freight,  and  that  ia  SI  lOa.  per  tou.     The  charta- 

Cy  contains  a  stipulBtion  that  the  shipowner  it  t» 
:  a  lien  on  car^o  for  freight,  and  it  is  ramtended 
that  the  ahipowuer  has  a  right  tu  demand  lh> 
whole  if  the  freight  for  every  portion  of  the  cargo 
from  the  holder  of  this  bill  of  lading  tor  these  jCU 
bales.  I  thiak  he  has  nn  right  of  lien  for  the  whole 
cargo.  The  bill  of  lading  incorporates  the  chart«^ 
party  as  to  the  amount  of  freight,  hut  not  the  other 
tennsof  the  charter-party.  Is  the  stipulation  that  the 
''liipowner  is  to  have  a  lion  for  froight  intended 
111  enable  him  lo  hold  these  goods  till  the  whole 
7i»)/.  is  paid  ?  I  think  it  is  not.  The  judgment  uf 
Wi]leH,J.iu  Chapiullv.  €umjortU  applicable  to  ihii 
I'Hse,  und  I  agree  with  the  opinion  there  eipretM<l; 
liut  if  you  wish  to  import  anything  more  than  tbt 
rateof  freight,  the  words  should  appear  in  the  bill  «f 
liidiiig.  so  as  lo  give  notice  to  the  innocent  holdet. 
It  is  cSectual  as  to  the  amount  of  freight  tmly. 


iajmuiuallr  t|-reed  Iwiween  OeOTi^a  F.  S«Mauiic. 
«  HVixl  tiiip  Ilir  ilajali  <toT  auil  on  tialiuU  u1 
OHDen  of  ihs  said  vessel),  bunlun  per  I«I^■taI 


M.  Smith,  J.^I   am  of  the  aame  opinion.    The 
^  x\^&  CMft  '\»,  ■•'tax  vk  <he  meaning  of  ibe 
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*  Vi  interpreted  accordinji:  to  the  plain  and  ordinary 
1  MiMtraction  of  the  words.  The  pit.  undertakes  to 
^  MiTer  185  packages,  freight  payable  in  Liverpool 
"  .M  per  charter-party,  that  is,  that  th&  amount  of 
.^Mlght  payable  for  those  goods  shall  be  that  fixed 
9f  the  charter-party.  You  may  refer  to  it  for  the 
^taount  of  profit,  but  it  incorporates  no  other  term. 
It  it  admitted  that  no  action  would  lie  on  this  bill 
i(  lading  for  the  whole  freight,  and  it  would  require 
Wy  plain  words  which  should  make  the  particular 
IQ^  liable  for  the  whole  freight.  This  case  differs 
^  IMiii  cases  where  the  freight  is  payable  as  a  lumpsum, 
gib  which  the  lien  might  be  preserved.  But  that  is  not 
vtfe  ctse  here.  The  case  of  Kern  v.  Deslandes  was  the 
le  dted  most  in  Mr.  Williams*  favour,  but  I  think 
litis  distinguishable  from  the  present  case.  The  court 
[ftere  thought  the  holders  of  the  biU  of  lading  stood 
;iii  t&e  same  position  as  the  charterers.  Whether  that 
mumption  was  right  or  not  is  unnecessary  for  us 
^  ,  to  discuss  now,  and  our  judgment  must  be  for  the 
iT  '  defts.  to  the  extent  before  indicated. 

Judgment  ^  for  ck/ls.  on  the  first  point ;  for  the.  pita,  as 
to  tne  surplus. 

EsLE,  C.  J.  —I  desire  to  add  that  my  brother 
Byles  (who  had  gone  to  chambers)  concurred  in  the 
Wnion  we  have  expressed,  so  far  as  he  heanl  the 
•*lgiiment. 


COUBT    OF    EXCHEdUEB. 

"^^lioited  hy  H.  Lkiou  uid  £.  Lumlkt,  E8qr&,  Barristens-at-Law. 

Thursday,  May  31,  18GG. 

SCTHEHLAND   V.   ALLHUSEN   AND   ANOTHER. 

^^ha^ng — Assumpsit — Contract  Jor  sale  oj  goods  — 
**  Free  on  hoard** — Naming  the  ship -^Condition  pre- 
cedent  to  delivery. 


mpsit  on  a  contract  for  the  sale  of  fifty  tons  of 
bicarfnynate  of  soda  at  "11/.  per  ton  in  I  cwt.  keas;  or, 
if  tcdcen  in  10  art.  casks^  the  price  to  be  10«.  less  per 
ton;  free  on  board,  to  be  delivered  in  equal  monthly 
quantities  during    April,    May,    and   Jane    1865. 
A^verment,  that  defts.  duly  dedvere/i  dimrs  portions  of 
the  goods  acoiraing  to  agreement,  and  that  pit.  was  not 
required  by  defts,  to  auxept  delivery  of  the  re/ndue. 
Breach,  non-delivery  of  the  residue.     Plea,  that  defts. 
tcere  ready  and  willing  to  deliver  the  said  residue 
according  to  the  agreement,  whereof  pit.  had  notice, 
etnd  that  pit.  was  not  ready  and  wilhng  to  accept,  and 
tsfould  not  accept y  and  did  not  require  delivery  of  the 


jffeld(on  the  atithority  of  ArmiUige  v.  Insole,  lA  Q.  B. 
728  ;  19  L.  J.,  N  S.,  202,  Q.  B.),  that  before  the 
defts.  were  bound  to  deUver  the  goods,  the  pit.  was 
bound  to  name  the  ship  or  the  place  where  he  desired  the 
goods  to  be  delivered,  and  that  a  tender  of  the  goods  by 
the  defts.  was  not  a  condition  precedent  to  their  (^livery, 
or  to  the  ship  or  place  being  named  by  the  pit. 

This  was  an  action  for  the  non-delivery  of  fifteen 
tons,  the  balance  or  residue  of  fifty  tons,  of  bicar- 
bonate of  soda  in  pursuance  of  a  contract.  The 
declaration  stated  that  it  was  agreed  that  pit.  should 
buy  of  defts.  fiftv  tons  of  bicarbonate  of  soda  of 
defts.'  own  manuiacture,  and  that  defts.  should  sell 
the  same  to  pit.  at  certain  prices  therein  named,  and 
should  deliver  the  same  to  pit.  in  such  quantities 
aa  pit.  should  require,  not  exceeding  one-third  of 
the  whole  of  the  said  gtHKls  in  each  of  the  respec- 
tive months  of  April,  May.  and  June  next  ensuing 
the  date  of  the  said  agreement,  and  that  pit.  should, 
if  riMiuired  by  defts.,  accept  the  said  good^  in  the 
respective  quantities  within  the  respective  times  in 
that  behaif  aforesaid 

Avenaeat,  that  defts.  duly  delivered  divers  quan- 


tities of  tlie  said  goods  under  and  according  to  the 
said  agreement,  and  that  pit.  was  never  required  by 
defts.  to  accept  the  residue  or  any  part  of  the  said 
residue  of  the  said  goods  in  the  respective  quantities 
&c.,  and  that  all  conditions  were  performed,  &c.  to 
entitle  pit.  to  have  the  said  residue  delivered  and  to 
maintain  his  action  in  respect  of  the  breaches 
therein  as  alleged ;  yet  deft,  did  not,  nor  would 
deliver  to  pit.  the  said  residue,  &c.,  and  allegation  of 
damage  therefrom. 

Pleas:— 1.  Non  assumpsit.  2.  Defts.  were  ready  and 
willing  to  deliver  the  residue  according  to  the  agree- 
tment,  whereof  pit.  had  notice,  and  that  pit.  was  not 
ready  and  willing  to  accept,  and  would  not  accept, 
and  did  not  require  a  delivery  of  the  same  according 
to  the  agreement.  3.  Exoneration  and  discharge  of 
defts.  from  performance  before  breach. 

At  the  trial  before  Mellor,  J.,  at  the  last  Spring 
Assizes  at  Newcastle-upon-Tyne,  it  appeared  that 
pit.,  a  commission  agent  at  Newcastle,  had  contracted 
to  buy  from  defts.,  who  were  alkali  manufacturers, 
fifty  tons  of  bicarbonate  of  soda.  The  bought  note, 
as  proved  at  the  trial,  was  in  the  following  terms : 

Newcaatle-on-Tyne,  24th  Nov.  1864. 
I  have  to-day  bought  fruni  yoa  Ufty  tons  bicarbonate  of 
Boda  of  yoor  own  fnauufacture;  price  IIL  per  ton,  in  1  cwt 
kegR ;  or.  if  taken  in  10  cwt  casks,  the  price  to  be  10«.  lem — 
say  lOl.  l(U.  per  ton.  Free  on  board.  Terms  cash,  in  fourteen 
dayrt  after  each  delivery,  ieM  H  per  cent  discount  Delivery 
in  equal  monthly  quantities  during  April,  May,  and  June  186& 

(Signed)  B.  J.  SimuutLAND. 

The  sold  note  signed  by  defts.,  which  was  also  in 
evidence,  was,  mutatis  mutandis,  in  the  same  terms, 
except  that  it  did  not  contain  the  words  "  free  on 
board."  It  was  proved  also  that  portions  of  the 
fifty  tons  were  from  time  to  time  delivered  during 
the  months  of  May  and  June  1865,  each  delivery 
being  preceded  by  an  order  from  the  pit.  indicating 
a  particular  wharf  or  ship  where  he  wished  to  have 
the  goods  delivered.  At  the  end  of  June  a  balance 
of  fifteen  tons  remained  undelivered.  In  August 
following  pit.  sent  an  order  fur  the  balance.  At  that 
time  defts.'  stock  was  exhausted,  and  they  refused 
compliance,  in  consequence  of  which  the  action  was 
brought.  The  market  price  of  bicarbonate  of  soda 
had  risen  between  June  and  August  from  ten 
guineas  to  13/.  lOx.  per  ton.  In  the  declaration  as 
originally  framed  there  was  an  allegation  that  the 
parties  had  agreed  by  parol  for  an  extension  of  time 
for  delivery.  After  the  decision  of  Noble  v.  Ward 
in  the  Ex.,  13  L.  T.  liep.  N.  S.  631) ;  4  H.  &  C.  149 ; 
35  L.  J.  81,  Ex.;  1  L.  R.  117,  the  declaration  was 
amended,  after  issue  joined,  by  striking  out  this 
allegation. 

The  contract  being  proved,  evidence  was  given 
of  the  facts  on  which  pit.  relied  as  extending  the 
time  for  performance  of  it.  These  facts  were  denied 
by  the  defts.,  but  the  learned  judge,  being  of  opinion 
that  the  case  turned  wholly  on  the  construction  of 
the  contract,  no  evidence  was  given  by  defts.,  and  a 
verdict  was  taken  for  the  pit.  with  agreed  damages 
(if  any)  at  40/.,  leave  being  reserved  to  defts.  to  move. 
Accordingly  a  rule  was  obtained  in  Easter  Term  to 
set  aside  the  plt.'s  verdict,  and  to  enter  it  for  defts., 
pursuant  to  leave  reserved,  on  the  ground  that  upon 
the  evidence  the  defts.  wore  entitled  to  the  verdict, 
and  against  that  rule 

Tt.nph ,  Q.  C.  and  T,  Jones^  for  pit.,  now  showed 
cause,  and  contended  that  the  onus  was  on  defts.  to 
ofiPer  to  deliver.  It  was  contended  era  the  part  of 
defts.,  on  the  motion  for  the  rule,  that,  pit.  having 
an  option  as  to  the  manner  in  which  he  would  take 
the  goods,  it  was  a  oondition  i)recedent  to  defts. 
tendering  them  that  pit.  should  exercise  hii<  option, 
and  point  out  the  place  of  delivery,  and  indicate  in 
what  si'Aed  ca&k%  Ue  vcwjiVji  \aJRft  'Oass.  ^<;yA^.  '^^ox 
that  was  wot  %o.  \tvA,  ^rvvivv  «At^awi\\\%^V Avi>a»N>4. 
I  failed  to  do  Yiift  pwX, -j^^^X^Imx^  ^v&^A,^»^^^  v<S*«k 
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Sutherland  i*.  Allhuben  ani>  anotheb. 


[Ex. 


aclvantu(:e  of  8uch  failurL>,  they  should  havp!  insisted 
on  [ilt/fl  ttikinp  tlie  po«xls:  (Carpont*r  v.  Bfandford, 
8  B.  &  C.  Tu7i.)  \Va8  the  option  in  the  vendors  or 
the  vcndiH?  ?  If  in  the  former,  they  should  have  ten- 
dered ;  if  in  the  latter,  yet,  novertholens,  defts.  were 
bound  to  deliver,  according  to  the  contract,  in  the 
smaller  casks  unices  iK-foro  the  time  of  delivery 
pit.  notified  his  election  to  take  the  j^oods  in  the 
lar«:er  casks.  The  only  duty  on  the  fiice  of  the 
contract  on  plt/s  part  was  to  he  ready  to  pav  on 
delivery,  and  defts.'  entire  duty  was  to  deliver 
goods  on  liDard.  f.U'iw/js///,  Q.  C.,  contra,  for 
deft>.,  refers  to  Armitnt/f  v.  [nsoJp..  14  Q.  B. 
7l'«;  \\)  L.  J.,  N.  S.,  *J(>2,  Q.  B.,  and  the  judg- 
ment of  Coleridge.  .1.  thert».  Martin,  B.  refers 
to  Startup  V.  MacxhmahL  VI  L.  J.,  N.  S.,  477. 
Ex. ;  7  N.  K.  2<;t» ;  W  M.  &  (r.  rJHa.]  The  pre- 
sent ca!»e  was  not  like,  or  affecteii  by,  Annitafje  v. 
Inmle.  There  it  was  a  contract  to  deliver  on  board 
a  ship  lying  at  CarditT.  But  defts.  ought,  at  any 
rate,  to  l)e  ready  and  willing  to  deliver  on  biiard 
that  ship.  After  part  p<.'rformance  the  objection 
was  not  good.  All  that  defts.  were  entitle*!  to 
do  on  [)lt/s  omission  to  name  a  ship  was  to  rescind 
altogether,  but  that  could  not  Ik?  dom*  where  part 
had  Txvn  performed.  Having  hjul  the  benefit  of  the 
contract  in  May  and  June,  they  could  not  now 
rescind.  Their  remedy  was  an  action  for  breach  by 
pit.  of  a  condition  precedent  to  the  performance,  not 
of  the  whole  contract  but,  of  the  remaining  part  of 
it.    They  cited  also 

lU^hrt  V.  Burnt'Mt,  in  the  Ex.  Cli.,  8  L.  T.  Rep.  N.  S. 
207 ;  32  L.  J.  204,  Q.  B. ;  '.i  B.  A  S.  751. 

Afnmstt/,  Q.  C.  and  Iluf/h  SJdM  for  defts.,  in  sup- 
port of  their  rule,  were  stopiKMl. 

Pollock,  C.  B.-I  believe  that  we  are  all  of 
opinion  that  it  is  not  necessary  to  hear  counsel  in 
supisirt  of  the  rule,  I  am  dihposnl  to  agree  with 
niv  brother  Martin  that  it  would  have  iK-en  more 
agreeable  to  the  court  to  have  dischjirged  this  rule; 
but,  on  the  authorities  that  have  been  cited  and  the 
facts  iH'fore  us,  I  own  I  concur  with  the  rest  of 
the  court  in  thinking  that  it  must  bo  made  absolute. 
The  action  is  u\Mm  a  contract,  and  the  expression 
**  free  (»n  b^)ard"  doi's  not  necessarily  imjsirt  that 
the  gcxKls  should  be  ]mt  on  board  ship ;  it  would  l>e 
comiKftent  to  the  parties  to  i»rove  that  the  goods 
were  to  be  di'liviTe<l  somewhere  else.  The  buyer 
may  have  them  on  board  a  ship  or  may  have  them 
at  a  railway-stntion,  or  may  have  them  at  any  other 
place  pointed  out  by  him.  The  only  question  here 
is,  was  it  incumbent  upon  the  defts.  to  tender  the 
goods,  or  was  it  incuml>ent  on  the  pit.  to  tender  the 
ship  or  point  out  the  place  where  they  were  to  be 
delivere»l,  an<l,  if  on  Iward  ship,  to  siKcify  the  ship 
by  description  and  name  ?  It  has  been  dwided,  in  a 
case  where  the  exx)re88ion  "free  on  board"  was 
used,  that  it  is  the  duty  of  the  person  who  seeks  to 
have  the  goods  to  point  out  the  ship,  or  specify  the 
place  where  they  are  to  l)e  delivered,  l)efore  he  can 
complain  that  the  goods  are  not  on  board  the  ship. 
I  think  the  spirit  of  that  decision  clearly  applies  in 
oumihns  to  the  present  case,  and  that  the  pit.  was 
bound,  if  he  meant  these  goods  to  be  delivered  on 
ship  board,  to  name  the  ship,  and,  if  elsewhere,  he 
was  bound  to  name  the  place  where  he  desired  them 
to  be  delivered,  and  that  it  was  not  necessary  for 
the  defts.  to  tender  the  goo<ls,  as  a  sort  of  condition 
precedent  to  their  d  livery  or  to  the  ship  being 
named,  or  the  place  being  designated  by  the  pit. 
That  being  so,  it  api)ears  to  me,  looking  at  all  the 
fuotH  and  the  point  reserved,  that  the  rule  obtained 
to  Bet  aside  the  verdict,  or  to  CDte,T  it  tor  the  dcila. 
muBt  be  made  absolute. 

Mabtis,  B. — ^I  regret  also  that  1  am  coii*tiaiiied 


to  give  this  judgment.    The  case  has  nothing  to  do 
with  the  construction  of  a  contract,  but  with  the 
performance  r)f  a  conilition  precedent,  with  repaid 
to  which  the  case  which  has   been  referred  to  ii 
directly  in  point.     This  contract  was  for  the  sale  of 
fifty  tons  of  bicarbonate  of  soda,  and  the  delireriei 
were  to  be  in  the  stipulated  quantities  during  the 
months  of  April,  May,  and  June  1865,  and  thoie 
deliveries  were  to  be  "free  on  board"  intheTToe. 
and  the  price  was  to  cover  that.      Therefore,  what 
the  vendee,  that  is  the  pit.,  contracted  for  was,  that 
there  was  to  he  deliven?d  to  him  fifty  tuns  of  bicar- 
bonate of  soda  in  the  months  of  April,  May, 
•June,   in   equal  quantities  *'free  on  board  in  ti 
Tyne,"  at  a  certain  price.    One's  common  senae^ 
therefore,  would  pt>int  out  that  before  the  party 
complain  of  the  non-delivery  of  those  goods  th*- 
ven(ior  ought  to  be  told  where  on  the  Tyne,  or  om 
what  ship  on  the  'I'yne  side  they  were  to  be  poi 
The  case  cited  seems  to  me  directly  in  point 
one  time  it  could  not  be  done,  but  now  it  i« 
sary  that  there  should  be  a  performance  of  all 
ditions  prece<lent  which  are  essential  to  be  set  o^ 
in   the  declaration.     On  a  contract  for  a  certair^-  - 
quantity  of  coal   to   be  ready  on  board,  with  n;-" 
averment  of  performance,  and  a  breach  of  the  coo-  ^^^ 
dition  that  the  goods  had  not  been  delivered  accord 
ing  to  contract,  Pattcson,  Coleridge,  and  Wightmantf^ 
J.J.  were  all  of  opinion  that,  for   the  purpoae 
enforcing  the  contract,  it  was  necessary  for 
vendee  to  name  the  ship  to  the  vendor :  {Armitager  - 
fnsofc.)    I  cannot  distinguish  between  that  caaeao? 
the  present ;  and  the  circumstance  that  now  parties 
are  bound  to  aver  performance  of  conditions  pieoe- 
dent  cannot  alter  the  law  as  to  the  effect  and  thf 
nature  of  the  contract  when  once  we  know  what  the 
contract  is.    I  therefore  think  the  defts.  are  entilkl 
to  succeed,  though  I  regret  it. 

Bra M WELL,  B. — I  am  of  opinion  that  this  nk 
should  be  made  absolute.  The  contract  being  to  di 
a  certain  thing,  the  defts.  were  not  bound  to  deliw 
till  the  pit.  told  them  where  they  were  to  deliver.  Tk 
pit.  did  not  tell  them  where  they  were  to  delinr 
before  the  day  of  delivery  arrived,  and  conseqaeotlf 
the  defts.  never  were  bound.  That  seems  the  pUiu 
and  fair  meaning  of  it  upon  the  authorities. 

Chanxkll,  B. — I  am  of  the  same  opinion.  Tto 
does  not  arise  on  a  question  as  to  a  right  to  rescisd 
the  contract.  I  am  of  opinion,  notwithstanding 
what  has  been  urged  upon  us  by  counsel,  that  there 
might  have  been,  as  against  the  vendee,  as  to  part 
of  the  goods,  an  acceptance  and  |)erformance  of  the 
contract.  The  contract  here  is  for  the  sale  of  goodSi 
and  the  pit.  insists  on  shipment  on  board  a 
certain  ship  in  the  Tyne,  nnd  in  order  to  make  out 
the  casi*  he  is  bound  to  indicate  the  ship  before  be 
can  bring  an  action  for  the  non-acceptance  and  non- 
performance of  the  contract,  wiucli  raises  the 
question  whether  the  defts.  were  ready  and  willing  to 
deliver  and  the  pit.  ready  and  willing  to  accept. 

Btde  abtohte. 

Attorneys  for  pit.,  Hill  and  Hoyhy  73,  Cannon- 
street  east. 

Attorneys  for  defts.,  Shum  and  CroissnKiii,3,KingV 
road,  Bedford -row. 
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EUXOFEAN  AND  AUSTRALIAN  ROTAL  MaIL  Co.  V.  PENINSULAS,  &C.  NaYIOATION  Co.  [Ex. 


Con 


l/ofM%,  June  4,  1866. 

^tROPBAN     AND     AUSTRALIAN     RoTAL     MaIL 

'•any  (Limited)  v.  The  Peninsular    and 
AL  Steam  Nayiqation  Company. 


~g^  "  ftnthin  the  meaning  of  the  Merchant  Shipping 
'^^07  ^  18  Vict,  c.  104),  S8.  58,  55Ship  converted 
«*«>  cotU-huUc— Transfer  of  wiihout  bill  of  sale,         • 

fj9^  ''^^istered  under  the  Merchant  Shifting  Act  may 
••  *o  tw^ated  and  dealt  with  as,  at  any  rate  between 
^^P^^^tdes  to  a  transfer  thereof  to  be  no  longer  a  ship 
^  ^^  jrmrposes  of  the  5Srd section  of  that  Act,  and  so 
9  0e  f*~^:Mnsferahle  without  a  bill  of  sale* like  any  other 
\at(e£^  «iwn,  it  would  seem,  although  not  becoming  the 
4^^  ^^any  of  the  contingencies  specified  in  the  h'Srd 
eiiorm,     ^f  the  Act, 

9j;hich  had  been  registered  was  by  the  owners 
»-  the  space  of  four  years  as  a  mere  coaling-hulk 
^kshop,  moored  at  one  of  their  coaling-stations  ; 
then  transferred  by  them  under  an  agreement 
Ing  to  a  company  to  which  the  owners  trans- 
•rff^^  ^heir  business.  She  was  described  in  the  c^ree- 
lei*^         <i»r/  also   in  an   incoice  delivered,  as  a  cotd- 


ed,f^ 
d 

6  IP 


M  «-«    <i  mattet  of  fact,  that  under  the  circumstances 

cf  ^^  case  she  was  not  a  ship,  at  any  rate  as  between 

(Ke  J^<^**-ties^  stt  as  to  be  by  the  ooth  section  of  the  Mer- 

dM"**    Shipping  Act  transferable  only  by  bill  of  sale, 

g$d  therefore  that  the  property  in  her  passea  to  the 

€fi»pany. 

Tbi*  was  an  action  of  trover  bibught  by  the  pits. 
i|iaD8t  the  defts.  under  the  circumstances  set  forth 
I  ittow.  By  consent  of  the  parties  and  in  pursuance 
'  if  the  order  of  Bramwell,  B.  a  special  case  was  stated 
without  pleadings. 
The  following  facts  appeared  from  the  case : — 
The  defts.  were  engaged  in  the  year  1853  in 
euTying  mails,  passengers,  and  goods  by  steam- 
Tetsels  between  England  and  ports  in  the  Indian 
Ocean  on  the  one  hand,  and  Australia  on  the  other. 
Wot  the  purposes  of  this  line  of  vessels  they  had 
established  a  coaling  station  at  King  George's 
Sound,  in  Western  Australia.  The  coal  was  sent 
out  in  sailing  colliers,  and,  until  the  defts.  in  the 
fear  1858  made  use  of  the  Larkins,  as  after  men- 
ttoned,  was  discharged  direct  from  the  colliers  into 
the  defts."  steam-vessels  or  warehouses  on  shore.  In 
Kbe  year  1858  the  defts.  purchased  in  England  and 
lent  out  a  vessel  called  the  Larkins,  to  be  used  for 
ooaling  their  vessels.  This  vessel  was  an  old  three- 
masted  wooden  vessel,  which  had  been  up  to  the 
time  of  its  being  so  purchased  always  used  as  a  sailing 
ressel,  and  was  then  duly  registered  and  capable  of 
being  used  as  such.  The  defts.  at  that  time  caused 
her  to  be  newly  registered.  They  then  loaded  her 
with  a  cargo  of  coals  and  stores  for  the  use  of  their 
vessels,  and  sent  her  direct  to  King  George's  Sound. 
Upon  her  arrival  there  all  her  masts,  spars,  and 
rigging, except  the  lower  masts  and  standing  rigging, 
were  taken  down  and  sen  ton  shore,  and  she  was  moored 
fore  and  aft  with  two  anchors.  The  officers  and  crew 
were  then  all  discharged  with  the  exception  of  two 
persons.  The  masts  and  rigging  sent  on  shore  were 
warehoused  and  taken  care  of  there.  From  that 
time  forward  the  Larkins  remained  at  King  George's 
Sound,  and  was  usetl  for  the  purpose  of  receiving 
on  board  the  coal  from  the  sailing  colliers,  storing 
it  until  wanted,  and  then  delivering  it  out  to  the 
defts.*  steam-vessels  in  the  same  manner  as  an  ordi- 
nary coaling  hulk,  and  she  was  also  used  as  a  work- 
shop, and  was  never  useil  for  any  other  purposes. 
The  pits,  were  incorporated  in  the  year  1856  as  a 
joint-stock  company  for  the  purposes  of  steam 
navigation,  and  in  the  latter  part  of  that  year  they 
aadertook  the  iervice  of  canyiDg  mails,  passengers, 
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and  goods  between  England  and  ports  in  the  Indian 
Ocean  on  the  one  hand,  and  Australia  on  the  other, 
in  the  place  of  the  defts.,  who  retired  from  such 
service.  A  written  agreement  was  entered  into 
9t.  this  time  between  the  pits,  and  the  defts.  with 
respect  to  various  matters,  and  among  other  things 
it  was  provided  by  article  2  of  such  agreement  as 
follows : 

The  European  and  AoBtralian  Conip&ny  agree  to  purchatie, 
and  the  PenlDnolar  and  OrieDtal  Ck)inpaDy  to  sell,  the  coal- 
hulk  Lat'luns,  beloDfdug  to  the  latter  company,  now  lying  at 
King  Ooorge's  Sound,  together  with  their  stock  of  coals  in 
Australia.  The  price  of  hulk,  to  be  delivered  in  fair  and  sound 
condition,  with  all  her  appurtenances,  is  agreed  at  HOOO/.,  to  be 
paid  on  receipt  of  notice  of  delivery,  and  of  the  coaU  Shs.  per 
ton  in  store,  to  be  paid  for  upon  production  of  oertiflcates  of 
quantity  supplied  to  each  steamer. 

In  pursuance  of  this  agreement,  the  Larkins  was 
handed  over  by  the  defts.  to  the  pits.,  one  of  the 
persons  left  on  board  as  aforesaid  delivering  her 
over,  on  the  9th  Feb.  1857,  to  their  agej^t  appointed 
for  the  purpose.  On  the  7th  May  an  invoice  was 
delivered  to  pits.,  in  which  she  was  termed  the  hulk 
Larkins. 

In  the  month  of  Oct.  1857  the  pits,  accepted  a 
bill  of  exchange  drawn  by  the  defts.  for  a  sum 
including  the  price  of  the  Larkins.  In  consequence 
of  the  pecuniary  difficulties  of  the  pits.,  the  bill  was 
not  met  at  maturity  and  never  was  paid. 

No  bill  of  sale  of  the  Larkins  was  ever  executed 
by  the  defts.  to  the  pits.  From  the  Dth  Feb.  1857 
till  the  18th  May  1850  the  pits,  in  the  first  instance, 
and  afterwards  the  Royal  Mail  Company  under  an 
agreement  with  the  pits.,  carried  on  the  service 
with  the  vessels  of  the  pits,  as  the  defts.  had  pre- 
viously carried  it  on,  and  emplo^'ed  the  Larkins 
solely  as  a  coaling  hulk.  In  the  early  part  of  1859 
the  pits,  became  greatly  embarrassed,  and  were 
compelled  to  discontinue  the  service,  and  the  bill 
before  mentioned  still  continuing  uni)aid,  the  defts. 
thereupon  applied  to  tlij  -v/id  Royal  Mail  Company, 
who  were  then  in  pos.i-  .-:r,n  of  'the  Larkins  under 
the  agreement  lastly  before  mentioned,  to  deliver 
her  up  to  them,  which  the  Royal  Mail  Company, 
without  instructions  from  the  pits.,  accordingly  did 
on  the  18th  May  1859.  Since  then  the  defts.  have 
resumed  the  service  and  employed  the  Larkins  as 
before  described.  The  pits,  company  is  now  in  the 
course  of  being  wound-up.  It  was  to  be  taken  as 
admitted  for  the  purposes  of  the  case  that  there  had 
been  a  demand  by  the  pits,  and  a  refusal  by  the 
defts.  to  deliver  up  the  fyirkins  before  action 
brought,  and  the  court  was  to  be  at  liberty  to  draw 
inferences  of  fact. 

The  pits,  contended  that  the  property  in  the 
fjarkins  had  passed  to  them,  and  that  defts.  were 
not  entitled  to  resume  possessicm,  and  the  defts. 
contended  the  contrary.  The  question  for  the 
court  was  whether  under  the  circumstances  the- 
plts.  were  entitled  to  recover.  The  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104),  s.  5ri,  enacts  that 
a  registered  ship,  or  any  share  therein,  when  disposed 
of  to  persons  qualified  to  be  owners  of  British 
ships,  shall  be  transferred  by  bill  of  sale. 

Horace  Lloyd  (with  him  Maude)  for  the  pits. — ^The 
vessel  in  question  is  not  a  ship  within  the  Act ;  it  is 
a  mere  flouting  coal  magazine,  a  chattel.  The 
p:lrtiL•^  h.ive  treated  it  as  such  in  their  dealings  with 
it.  It  cannot  be  contended  that  a  ship  may  not 
lose  its  character  as  such  and  become  a  mere  ehuttel. 
One  often  sees  at  seai)orts  in8tances  of  old  ships 
used  as  mere  storehouses.  The  definition  of  a  ship 
given  in  the  Act  is,  every  description  of  vessel 
used  in  navigation  not  propi^lled  by  oars.  This 
vessel  does  not  come  within  that  definition. 

MrUish  (^  e.  (,vj\\\v  Yv\m  Ho>  v\l,  V^.^.  <kcv\\\  o.Vk«^ 


352 


MAEITIME  LAW  OASES. 


Ex.] 


NiELL   V.   WhITWORTH. 


[Ex.  Ch. 


this :  had  thin  vcssol  lost  its  ri);ht  to  nail  about  upon 
the  seas  as  a  Hritish  nhip  ?  This  phice  where  she  was 
nKK)reil  is  a  mere  cuiiliii};  station  ;  thero  is  no  trade 
there ;  there  would  be  no  ipeans.  if  the  use  of  her  as  a 
coal-hulk  ceased,  of  {ic^tting  her  away  or  utilising[ 
her  in  any  way  except  hy  putting  up  again  her 
rigging  and  spars  which  were  preserved  on  shore, 
and  sailing  away.  It  is  the  commonest  thing  on  the 
coast  of  Africa,  in  the  palm-oil  trade,  for  a  ship  to 
be  used  as  a  storehouse  for  some  time  and  then  to 
come  home  with  a  carjjo  herself.  Would  she,  if  she 
had  dtme  so,  have  been  entitled  to  the  pirivileges  of 
a  British  ship?  She  never  ceased  to  Ik?  upcm  the 
register.  Thi-re  arc  certain  clauseH  that  «iH>cify 
the  events  in  which  a  ship  ceases  to  be  a  Britii»h 
registered  ship.  The  .l-'lrd  section  enact.H  that  where 
a  registCR'd  ship  is  either  actually  or  cjmstructively 
lost,  taken  by  the  enemy,  burnt  or  broken  up.  or  if 
by  reason  of  a  transfer  to  any  iiersons  n«»t  qualified 
to  be  owners  of  British  ships,  or  of  any  other  mattiT 
or  thing,  an^such  ship  as  afori'said  ceases  to  be  a 
British  shii>,  the  certificate  of  registry  shall  be  given 
up  under  a  penalty.  The  intention  of  the  Act  is, 
that  the  register  shall  be  a  complete  list  of  all  ships 
entitled  to  the  privileges  of  British  ships.  So  long 
as  a  ship  is  de  facto  a  British  ship  on  the  register  she 
caimot  be  transferred  except  by  a  bill  of  sale. 
[Maktiv,  B.— The  form  of  declaration  mentioned 
m  sect.  .')(>  seems  to  be  against  your  contention,  for 
that  must  show  how  the  vessel  is  propellefl.  Pol- 
lock, C.  B.— Suppose  the  owner  of  a  ship,  after 
some  calamity  had  (K'curred  with  referi*ncc  to  her, 
from  some  sui)er8titiou8  notion  had  made  up  his 
mind  that  she  should  not  sail  the  seas  again  and 
sold  her  to  be  broken  up  ?]  She  must  l)c  actually 
broken  up,  I  contend,  to  paSs  otherwise  than  by  bill 
of  sale.  Intention  is  not  sutflcient.  The  r>3rd  sec- 
tion is  intended  to  provide  for  all  cases  in  which 
what  was  once  a  British  regisiAired  ship  ceases  to  be 
so.  If  this  is  not  so,  there  is  a  case  where  no  provi- 
sion is  made  for  delivering  up  the  certificate  although 
the  vessel  ceases  to  be  a  British  ship.  There  is 
nothing  to  prevent  the  transferees  here  using  her  as 
a  British  ship.  [rnAXXELL,  B.  referred  to  sects. 
«4  and  «7,  which  provide,  in  cases  where  a  ship  is 
alter(;d,  for  re- registration  or  forfeiture  of  the  privi- 
leges of  a  British  ship.] 

IJontrc  Uoyd  in  reply.— 1  submit  that  this  is  not 
really  a  ciuestion  of  law,  but  of  fact.  The  question 
is,  whether  the  hirkins  was  appropriated  i)erma- 
nently  to  the  purposes  of  a  coal-hulk.  [Martin,  B. 
— ^They  pn)fes8  to  sell  her  as  a  coal- hulk.]  The 
argument  of  my  friend  proves  too  much.  Accord- 
ing to  that  it  wtmld  have  been  impossible  to  convert 
her  into  a  coal-hulk  so  as  to  pass  as  a  chattel.  This 
vessel,  no  doubt,  continued  to  have  a  hull  and  a  keel 
and  other  attributes  of  a  ship,  but  all  intention  of 
using  her  as  such  had  been  abandoned. 

Pollock,  ('.  B. —  I  am  of  opinion  that  our  judg- 
ment should  be  for  the  pits.  1  agree  with  Mr. 
Lloyd  that  this  is  subistantially  a  question  of  fact, 
and  I  think  that  under  the  circumstances  the  vessel 
in  question  had  ceased  to  l>e  a  ship. 


Martin,  B. — I  think  that  this  vessel  had  really 
become  a   mere   chattel,  a  coal-hulk  as  she  was 
described,  and   that,  therefore,  she  was   not   a  ship 
within   the  meaning  of  the  Act.     For  four  years  j 
before  she  was  purchased  she  had  been  used  as  a  coal-  i 
hulk,  and  occa«»ionally  as  a  workshop :  after  that 
the  defts.  sold  her  by  the  description  of  the  "coal- 
huJk  Jerkins."     In  pursuance  of  the  agreement  of 
sale  she  vaa  de/ivered  to  the  p\ts.,  and  au  \i\vo\ce 
i^'aa  fziven  in  which  she  is  mentioned  by  a  »\\\V\\v\t 
dL'scriiitioti.     I  think,  us  against  the  dtlla.,  a\\c  m\i!»X. 


be  taken  to  be  what  they  describe  her  themselTes. 
She  had  been  for  a  long  time  used  m  a  coal-kolk, 
and  it  was  never  contended  that  it  was  reiUy 
intended  that  she  should  ever  be  iiied  agun  u  i 
ship.  Therefore  I  think  she  is  not  within  the  Act 
requiring  the  transfer  to  be  by  bill  of  sale.  The 
55th  section  enacts  that  a  registered  ship  shall  be 
transferred  by  bill  of  sale,  and  by  the  56th  sectioD 
no  individual  shall  be  entitle<l  to  be  registered  u 
transferee  of  a  ship  until  he  has  made  a  declaratioo 
in  the  form  marked  F.  in  the  schedule.  That  form 
and  the  form  of  the  bill  of  sale  are  to  state  varioni 
particulars,  the  name  of  the  ship,  and  how  she  if 
proiwlled.  I  am  clearly  of  opinion  that  what  the 
Legislature  were  th«re  dealing  with  was  a  ship  to 
Ih^  pn>p(>lled  hy  steam  or  otherwise,  not  a  thing 
which  had  been  a  ship  four  years  before,  bat  w 
then  used  as  a  warehouse.  I  should  say,  too,  this 
however  that  may  be,  as  against  the  defts.  who  hid 
themselves  sold  her  as  a  hulk,  she  must  be  taken  to 
be  such.  After  that  sale  I  think  she  must  cleariv 
l)e  taken  as  intended  to  be  used  only  for  coalf  ind 
other  stores. 


Ciiannell,  B. — If  we  are  bound  to  consider 
a  ship,  I  think  Mr.  Mellilh*s  argument  is  unanswer-^ 
able.     But  the  question  is  whether  we  are  noti 
liberty  to  deal  with  this  as  a  question  of  fa 't,  and! 
think  under  the  circumstances  we  are  entitled  so 
do.     I  think  that  this  was  not  a  ship,  and  the  dSrai 
section  is  therefore  not  decisive.    The  forms  gif  ~ 
in  the  schedule  seem  to  rae  to  go  far  to  support 
ctmstruction  we  have  put  on  this  cose  in  deiluft^ 
with  the  question  as  a  matter  of  fact. 

Judgment  for  piU. 

Attonieys,  Upton,  Johnaton,  and  Upton;  Mc(M, 
Stf.nniiuj,  and  Watney. 


EXCHEaUEB  CHAMBEIL 

iCeported  by  W.  Mayd,  Esq.,  Ftarrtster-rit-Law. 

KRKOR   FROM   THE  COMMON    PLEAS. 

Ftiday,  June  15,  18H6. 

( Before  Pollock,  C.  B.,  Bramwell.,Chan5ell,  lod 
PiooTT,  BB.,  Mellor  and  Shee,  J  J.) 

Niell  v.  Whitwobth. 

The  ihftx.  contracted  to  sell  to  the  pits,  cotton  to  anm 
at  (j.  per  ship  from  C.  to  be  of  a  certain  qwJitf, 
with  this  stipulation :  "  the  cotton  to  be  taken  from  Ui 
quay."  The  dejis.  on  its  arrival  warehoMei  the  oo^ 
ton,  and  sent  tlit  pits,  a  delivery  order.  They  refud 
to  accept. 

Held,  that  this  was  a  stipulation  introduced  in  faremr^f 
the  seller^  and  not  a  condition  precedent,  upon  the  pet' 
fornmnce  of  which  the  vendee  could  insist ;  and  that  tk 
contract  amounted  to  a  contract  to  deliver  at  a  reansr 
able  time  and  circumstances,  the  article  to  beat  At 
huycr^s  charge  from  the  time  of  its  landing  on  tit 
quay. 

This  was  an  action  for  an  alleged  breach  of  a  con- 
tract for  the  delivery  of  certain  cotton  (repurtcd 
from  the  court  below,  II  L.  T.  Rep.  N.  S.  6T7> 

The  declaration  stated : 

That  the  deftn.  bargained  and  sold  to  the  pita,  sad  diepte 
bought  of  the  deftn.  certain  cotton,  that  ia  to  %mj,  ADO  bales  c* 
cotton  guat-antecd  to  be  October  shipmont,  at  15(d  per  lb,  to 
arrive  from  Calcutta  in  Liverpool  per  ship  or  shlpa,  and  ubs 
fAir  Bc>n;;al  cotton,  the  nald  cotton  to  be  tnken  from  dwqiMT; 
customary  allowanceii  of  tare  and  draft,  and  the  lavoice  to  ta 
dated  from  the  date  of  the  delivery  of  the  laat  bale.  Tte  taiA 
Qotton  to  be  in  men'hantabli*  condition,  the  damacwL  V  Uf* 
\.o  \>«  TQ^>eQX«\,  v^^^^^^^\  ^^  c<)uld  not  be  made 
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g  dam.  mad*  dsTuli  In  < 
I.  whereby  Uia  plia,  btA 


fqlBtUng 


ihD  pcvmlatb  (he  ptu.  iDcut-red  eipenaeft  \r  hUd 
eftvourEu^  lo  procurQ  the  delivery  o1  iho  Mid  conon 
lit,  teft^re«d. 

lefts,  pleaded,  Srat,  that  the  defts.  did  not 
and  B«ll  to  llie  plls.  and  itie  pits,  did  not 
o  the  defta.  the  culton  in  the  declaratioQ 
ed  upon  the  terms  therein  alleged  ;  secundly, 
defts,  did  not  make  default  in  (leliveriog  the 
in  the  declaration  mentioned  as  therein 
thirdly,  that  the  pits,  were  not  ready  to 

thereon. 

anse  was  tried  before  Pigott,  B.,  at  the  laat 

'  Aiisizea  at  Liverpool,  when  the  folloicing 
Te  taken  by  tunacnt  on  the  learned  judge's 
The  pits,  were  merchants  in  Londun,  the 
'ere  merchants  at  Manchester,  and  both 
'gely  in  cotton.  On  the  2nd  Oct  1HG3,  the 
hrough  their  brokers  Truoian  and  Rouse. 
the  pits.  500  balea  of  cotton  at  ia/fd.  per 
The  bought  note  wa*  as  foiluws: 


IS  dunsiteil.  t(  uiy.  tc 


le  28th  Oct.  IH<i3  the  pits,  re-noid  the  cotton 
Diarko,  through  the  sanie  brokers,  at  ISW. 
On  the  8th  -Tan.  IH61  the  defts.  declared  the 
t  and  the  Fnrt  George  as  the  ships  hy  which 
on  was  to  arrive,  250  bales  hy  each.  The 
I  arrived  at  Liverpool  on  the  Srd  Feb.  with  a 
'  cotton,  which  was  landed  on  the  quay  there 
Mequcnliy  warehoused.  Appli<)|ilion  was 
■n  the  part  of  the  pits,  for  delivery  orders, 
te  were  given  or  tendered  until  after  the 
kad  been  carried  to  the  warehouse.  By  the 
i^nlations  at  Liverpool  the  authorities  have 
o  warehouse  all  goods  after  they  had  been 
four  hours  on  the  quay. 
'ur(  Geori/e  was  stranded  in  Camarvon-bay, 

cargo  was  lan<led  there  and  forwarded  by 

Eo  Liverpool.  Arrived  there  it  was  put  into 
reck  tranail-sheds "  on  the  quay,  which  is 
reil  as  part  of   the  quay.     The  250  bales 

Georgt  were  afterwards  remoVed  from  the 
ransit-shed.s  to  the  wnrehouee. 
snbsequenl  occasion  the  vendors  (the  Jefti.) 
(o  deliver  the  whole  500  hales  from  the  ware- 
nit  at  quay  weights,  and  without  any  charge 
'housing,  or  to  cart  them  back  to  the  quay 
iver  ihein  there.    The  pita,  however  refused 

them,  instating  Chat  the  defts.  Iiail  broken 
latract  by  allowing  the  cotton  to  be  ware- 
ioitead  c^  delivering  it  oa  arrival  from  the 


A  verdict  was  taken  for  the  pits,  with  2109/.  7(.6d 
damages,  leave  being  reserved  to  the  defla.  to  move 
to  eni^  a  verdict  for  them,  or  to  reduce  the  damsel, 
the  court  to  be  at  liberty  10  draw  such  inference*  of 
fact  as  a  jury  might  have  drawn,  and  to  make  all 
such  amendments  as  the  judge  at  Nisi  Print  might 
have  done. 

Breii,  (j.  C.,  in  Michaelmas  Term  htst,  obtained  b 
rule  nui  to  enter  the  verdict  for  the  (lefts.,  or  to 
reduce  the  damages,  on  the  grounds  that  the  stipn- 
lation  in  the  coatisct,  that  the  cotton  thould  he  lakat 
from  the  quay,  was  in  favour  of  the  vendors,  or.  if 
not,  that  it  was  a  stipulation  only,  and  not  a  con- 
dition in  the  contract;  and  secondly,  that  the 
damages  should  be  either  nominal,  or  at  most  the 
difference  between  the  contract  prit^  and  the  market 
price  on  the  day  of  the  breach.  That  rule  was  made 
absolute  on  the  2Gtb  Jan.  last. 

The  pits,  now  appealed. 

iftllith,  Q.  C.  (or  the  apps.— The  stipulation  in  the 
contract,  that  the  cotton  was  to  be  delivered  to  the 
[dts.  from  the  quay,  was  not  a  stipulatioD  iatroduced 
in  favour  of  the  sellers  merely,  but  was  introduced 
for  tbe  purpose  of  appointing  a  time  and  place  of 
delivery ;  and  by  it  the  sellers  were  bound  to  ' 
deliver,  and  the  buyers  to  take,  tbe  (wtlon  from  the 
quay.  The  term  "delivery"  includes  acceptance  by 
the  buyers.  As  to  the  other  question  of  damageii 
there  is  a  direct  decision  against  me  in  the  Q.  B. 


Pollock,  C.  B.— We  are  all  of  opinion  that  the 
judgment  of  the  court  below  should  be  affirmed,  for 
the  reasoQs  aasigned  in  the  court  below. 

Jai^menl  affirmed. 

HOUSE    OF    LORDS. 

Tvtaihg,  J«ae  j,  IMrtli. 

Mbbsev  Bo.^rd  d.  Gihbs. 

M  ERSE  T  Boa  AD  p.  Pehhalluw. 

NailigeiKe — Public  Ualulory  tntilea — Liabiliti/  for 
seruanW — feuisic  of  auUioriliti, 

C,  the  oumtT  of  a  cargo  which  wai  damageii  iy  rtata* 
of  tilt  ihip'i  $lrandng  on  a  mttd-haiik  negligentls  Ufl 
at  the  entrance  o/'  a  harbour  cetled  in  the  MerKM 
Board  1^  itatatf,  toed  the  board  for  damage.     The 


I    the  board  a 


offatrs  in  diarhargi    _, 

negligence  aai  not  Iheint,  but  urns  toUli/  that  ofoi 

their  tervanti : 

Held  {afftmiag  the  jadgiaeHt  of  the  Ex.  Ch.),  that  the 
cast  of  pnbGe  ttatatarg  Inatee*,  if  not  Krouati  of  the 
Ci-otcn,  did  not  differ  from  l/uil  of  abeolate  owners 
Ueging  tolb  far  their  own  beiiyit,  and  thai  the  board 
Ktre  liable  in  diimugtt  to  (•■ 

Dicliva  of  Lm-d  Cotteohaa,  L.  C.  in  Duncan  c.  Find- 
later,  e  CI.  A-  K  ("!«,  opermM. 
This  was  a  proceediU)C  in  error  from  a  judgment 

of  the  Court  of  Kx.  Ch.  sitting  in  error  fruiu  the 

Court  of  Ex.,  reversing  the  judgment  given  in  that 

court  in  favour  of  tbe  defts.  below,  who  are  the  pits. 

ill  error,  upon  a  demurrer  to  the  declaration. 
The  att\on'«!*'iunvTQMi«ft4v«i*>KVo>^^^^A'«iwi. 

itwaaottgVft»!l3  \«ou4"tt\.««ti»«.  *»«■»'***'»■'** 
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Liverpool  Docks,  but  upon  the  passing  of  the 
Mersey  Docks  and  Harbour  Act  1857,  by  which  the 
Liverpool  Doqks  were  vested  in  the  Mersey  Docks 
and  Harbour  Board,  a  suggestion  was,  pursuant  to 
the  said  Act,  entered  upon  the  record,  and  the 
action  was  continued  against  the  said  board,  the 
pits,  in  error. 

The  declaration  contained  two  counts.  The  first 
count  alleged  that  the  pits,  below  were  the  owners 
of  a  cargo  of  guano  on  board  the  ship  called  the 
Sierra  Nfvudu^  and  that  the  said  ship  in  endeavour- 
ing to  enter  a  certain  dock  of  the  defts.*  below, 
called  the  Wellington  Half-tide  dock,  struck  against 
a  bank  of  mud  remaining  by  the  negligence  of  the 
defts.  in  the  entrance  of  the  dock.  The  second  count 
alleged  that  the  defts.  below,  knowing  that  the  tsaid 
dock  was  by  reason  of  an  accumulation  of  mud 
therein  in  an  unfit  state  to  be  navigated,  did  not 
take  reasonable  care  to  put  the  same  into  a  fit  state 
for  that  purpose,  whereupon  the  Sierra  Nevada  in 
endeavouring  to  enter  into  the  dock  struck  against 
the  mud,  and  the  cargo  thereby  l)ecanic  damaged. 

The  defts.  below  pleaded  four  pleas.  The  first 
plea  was  not  guilty,  and  the  last  a  demurrer  to  the 
whole  declaration.  The  pits,  took  issue  on  the  first 
three  pie  is  and  joined  in  demurrer. 

The  demurrer  was  argued  before  the  Court  of  Ex. 
in  Easter  and  Michaelmas  Terms  185G,  and  that 
court  gave  judgment  in  favour  of  the  defts.  below, 
on  the  ground  that  the  case  was  governed  by  the 
decision  in  Metcalfe  v.  Hetherington^  II  Ex.  Rep.  257: 
(see  1  Hurlstone  *&  Norman's  Reps.  p.  439;  2  L.  T. 

Rep.  N.  S.  806.) 

The  pits,  below  brought  error  upon  that  judgment, 
and  the  Court  of  Ex.  Ch.  reversed  it,  and  gave  judg- 
ment in  favour  of  the  pits,  below  :   (see  3  Hurlstone 

&  Normmrs  Reps.  p.  164  ;  31  L.  T.  Rep.  22.) 

The  issues  in  fact  came  on  for  trial  before 
Martin,  B.  and  a  special  jury,  at  the  assizes  held  at 

Liverpool  in  the  autumn  of  1858,  when  a  verdict 

was  found  and  given  for  the  pits,  below. 

In  Michaelmas  Term  1858  the  Court  of  Ex.  was 

moved  on  behalf  of  the  deft«.  Ik'Iow  for  a  rule  to 

show  cause  why  a  rule  for  a  new  trial  should  not  be 

had,  on  the  ground,  among  others,  that  the  learned 

judge  did  not  leave  the  question  whether  the  defts. 

below  had  any  knowledge  of  the  existence  of  the 

mud- bank  to  the  jury.    The  rule  was  refused  as  to 

this  ground.    A  rule  was  granted  on  the  ground  of 

surprise,  which  was  subsequently  discharged. 
The  owners  of  the  ship  also  brought  an  action 

against  the  pits,  in  error,  in  respect  of  the  damage 

sustained  by  the  vessel  on  the  same  itccasion.    That 

action  (^Prnhailow  and  others  v.  The  Mersey  iMicks  ami 

Hai  (tour  Hoard)  came  on  for  trial  before  the  Lord 

Chief  Baron  and  a  special  jury  at  the  Middlesex 

sittings  after  Michaelmas  Term,  in  the  year  1859, 

when  the  learned  Lord  Chief  Baron  directed  the 

jury,  that  if,  in  their  opinion,  the  cause  of  the  mis- 
fortune was  a  bank  of  mud  in  the  dock,  and  the 

defts.  by  their  servants  had  the  means  of  knowing 

the  state  of  the  dock  and  were  negligently  ignorant 

of  it,  then  in  the  opinion  of  him  the  Lord  Chief 

Baron,  the  defts.  below  were  liable.    A  bill  of  excei)- 

tions   was   tendered  to  this  ruling,   and   the  jury 

thereupon  found  a  verdict  for  the  pits,  below,  and 

judgment  was  signed  thereon  in  the  Court  of  Ex. 
The  defts.  below  in  that  action  brought  error,  and 

the  Court  of  Ex.  Ch.  overruled  the  bill  of  excep- 
tions,  and  confirmed  the  judgment  given  by   the 

Court  of  Ex.:     (see  5  L.  T.  liep.  N.  S.  42.) 
The  Acts  of  Parliament  relating  to  the  Liverpool 

Docks  contain  the  following  among  other  enact- 
ments:  ^y  sect.  81  of  the  51    Geo.  3,  c.  cxliii.,  the 
harbour  master  and  dock  masters  were  em^jowered 
to  direct  the  removal  of  vessels  from  one  part  oi  a 

dock  to  another.    By  sect.  82,  the  barbovLi  mafcWt  \  al\AMvi»x^*  T^\>M^^<i  xJwivt  >\\axc)k&ks^  qqbi 
«fld  duck  nuuteri  were   empowered  to  direct  tYve\V\NeT^aalo\\Qr«^\i^ 


time  and  manner  of  every  ship  coming  inl 
docks.  By  sect.  86  a  penalty  is  impoeed  o 
master  bringing  a  vessel  into  the  docka  cootr 
the  directions  of  the  harbour  master  or  dockm 
And  by  the  6  Geo.  4,  c.  clxxxvii.  a.  134,  the  tr 
were  empowered  to  pay  as  they  should  see  oo 
for  damage  caused  by  the  insufficiency  of 
works  or  the  negligence  of  their  servants. 

The  point  of  law  to  be  determined  in  the  p 
case  was,  whether  a  public  board,  the  memb 
which  receive  no  emolument  whatever  direct  < 
direct,  appointed  under  the  provisions  of  an  i 
Parliame  .t  to  carry  out  certain  duties  in 
u|)on  them  by  the  Legislature  for  the  general  \ 
of  the  community,  are  liable  for  damage  sail 
by  reason  of  the  default  of  one  of  their  o4 
where  no  improper  conduct  on  the  part  of  the 
was  the  cause  of  the  injury. 

In  the  judgment  given  by  the  Court  of  E: 
in  favour  of  the  pits,  below  on  the  deraurr 
versing  the  judgment  of  the  Court  of   Ex., 
were  some  expressions  which  at  the  time  led 
belief  that  that  judgment  was  to  some  extent 
upon   the  allegation   of  knowledge   in  the  t 
count.    This  belief  niduced  the  defts.  below  t< 
the  bringing  ern)r  on  that  judgment  until  th 
were  ascertained.    On  the  trial  of  the  issues  i 
no  evidence  was  given  or  suggestion  made 
actual  knowledge  on  the  part  either  of  the ' 
error  or  of  their  servants  x)f  the  existence 
supposed  nmd-bank,  and  the  learned  Baron  wl 
the  cause  refused  to  leave  the  question  of  kno 
to  the  jury. 

This  ruling  was  upheld  by  the  Court  of  Ex. 
motion  for  a  new  trial,  and  the  Court  of  1 
in  the  judgment  in  the  action  of  Penhalk 
others  against  the  pits,  in  error,  explained  t 
judgment  of  that  court  in  the  present  case  < 
at  all  depend  upon  the  allegation  of  knowle 
that  the  declaration  was  to  oe  considered  as 
allegation  were  struck  out,  and  the  case  was  i 
to  the  simple  point  of  law  already  mentioned 

The  defts.  brought  error  to  the  II.  of  L.  i 
cases. 

The  following  learned  Judges  attended  the 
upon  the  argument,  viz.,  Channell,  B.,  Blac 
Keating,  and  Shee,  JJ.,  and  Pigott,  B. 

Sir  F.  Kelly,  Q.  C,  MeUish,  Q.  C,  and  Q?h 
the  pits,  in  error,  contended    that   the   juc 
uught  to  be  reversed,  because  the  declaratio 
tained  no  averment  that  the  trustees  of  the 
pool  Docks  exceeded  their  statutory'  powers, 
they  acted  maliciously  or  oppressively,  or 
faith,  contrary   to  their  own  judgment.    A 
cause  no  action  is  by  law  sustainable  against 
of  trustees  acting  without  rcnmncration  in  t 
charge  of  public  duties  imposed  uptm  them 
Legislature  for  damage  occasioned    solely 
negligence  of  officers,  the  appointment  of  n 
a  brunch  of  the  duty  of  such  trustees. 

Tlie  SoUcitor- General {Qo\\\^t\^\t  U.  Cairn 
Cleashy,  Q.  C,    llonyman^  and  V,  I^tshington 
defts.  in  error. 

The  cases  refemMl  to  in  the  arguments  I 
been  fully  reviewed  and  discussed  in  tlie  jud 
and  arc  therefore  here  omitted. 

At  the  conclusion  of  the  arguments  th* 
put  the  following  questions  to  the  learned  ju 

J/c/wy  Board  v.  Gihhs — Does  the  declare 
this  case  state  a  good  cause  of  action  ? 

^(^>rset/  Boftrd  v.  PviJinlloiv — Is  the  judgi 
the  Court  of  Ex.  Ch.  right? 

tVvfe  VaTw^^  5>\'\\y»  took  time  to 
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Blackburn,  J. — My  Lords,  1  have  the  honour,  in 
*wwar  to  jour  Lordships*  questions  in  these  cases, 
to  deliTer  the  joint  opinion  of  all  the  judges  who 
hesrd  the  argument.    The  two  actions  before  your 
^^^^iihips,  though  arising  out  of  the  same  trans- 
action, do  not  come  before  your  Lordships'  House  in 
gl^^ely  the  same  manner.    In  Gibbs  v.  The  Mersey 
Akitc/ (the  action  by  the  owner  of  the  cargo)  the 
^Qettion  is  raised  by  a  demurrer  to  ^e  declaration, 
<Ni  which  all  the  material  averments  must  be  con- 
sidered as  admitted  to  be  true.    The  damages  are 
•••esaed  on  the  second  count,  and  it  is  to  the  aver- 
■jents  on  that  count  that  your  Lordships'  attention 
•nouJd  be  directed.    On  this  record  it  is  admitted 
vj  the  demurrer  that  the  defts.  (the  dock  corpora* 
^^f  at  that  time  called  by  the  style  of  the  Trustees 
j«  the  Liverpool  Docks),  knowing  that  the  dock  and 
its  entrance  was,   by  reason  of  accumulations  of 
Dud,  unfit  to  be  used  by  ships,  did  not  take  due  and 
^••onable  or  any  care  to  put  it  in  a  fit  state,  but 
•cgligently  suffered  the  dock  to  remain  in  such 
infit  state,  whilst,  as  they  well  knew,  it  was  used  by 
®»ela,  and  that  the  damage  arose  in  consequence. 
B  the  action  of  Penhalloiv  v.  The  Mersey  Board  (the 
Btiott     by  the   shipowner),   the  averments  in  the 
soond  count  are  similar  to  those  in  the  first  action ; 
at  thejr  are  not  admitted  by  a  demurrer.    The 
nestion  was  raised  at  Nisi  Prius  on  the  plea  of  not 
ultj»   which  the  jury  have  found  for  the  pits. ;  but 
le  cHarge  of  the  Lord  Chief  Baron  is  brought 
Jtoe  your  Lordships  by  a  bill  of  exceptions,  by 
hM^  it  appears  that  he  told  the  jury  that  if  in  their 
puuou  the  cause  of  the  misfortune  was  a  bank  of 
knd    *«  and  the  defts.  by  their  servants  had  the 
KS^s  of  knowing  the  state  of  the  dock,  and  were 

8 ^gently  ignorant  of  it,  then,  in  his  opinion,  the 
to.  ^ere  liable ;"  obviously  meaning,  that  if  the 
m  80  thought  they  ought  to  find  the  issue  for  the 
pts.     The  exception  taken  to  this  summing-up  was, 
tti^even  if  the  jury  thought  the  cause  of  the  mis- 
fortune WIS  a  bank  of  mud,   the  defts.  were  not 
Bible  unless  they  knew  that  the  dock  and  entrance 
▼we,  by  reason  of  the  said  mud-bank  or  otherwise, 
yfitfor  navigation.    That  is  the  only  exception. 
«•  Mellish,  in  the  course  of  his  very  able  reply  at 
yoor  Lordships*  bar,  contended  that  the  statement 
in  the  bill  of  exceptions  disclosed  no  evidence  to  go 
*0  the  jury  of  negligence  on  the  part  of  the  defts.  or 
tiieir  servants.    But  that  is  not  the  exception  on 
the  record ;    and    we  need    hardly  remind  your 
iKurddhips  that  the  party  tendering  a  bill  of  ei^ep- 
tk>os  is  confined  to  the  exceptions  he  makes  at  the 
trial.    This  is  not  a  merely  technical  answer ;  had 
the  exception  been  that  there  was  no  evidence  of 
negligent  ignorance  fit  to  be  left  to  the  jury,  the 
vhole  of  the  evidence  bearing  on  that  point  would 
liave  been  set  out  on  the  record,  and  then  the  Court 
if  Error  could  have  formed  a  judgment  whether  it 
wtm  suflicient  or  not ;  as  it  is,  the  record  contains 

10  mure  of  the  evidence  than  is  necessary  to  explain 
ihe  exception  really  made  at  the  trial,  viz.,  that  the 
;^ef  Baron  told  the  jury,  in  effect,  that  it  was  not 
lecessary  to  prove  knowledge  on  the  part  of  the 
lefts,  or  their  servants  of  the  unfit  state  of  the 
kx:ks,  and  that  proof  that  the  defts.,  by  their 
lenrants,  had  the  means  of  knowledge  and  were 
legligently  ignorant  of  it,  would  entitle  the  pits,  to 
lie  verdict.  The  Court  of  Ex.  Ch.,  in  each  of  the 
»fles,  based  their  judgment  on  that  of  the  Court  of 
£z.  Ch.  in  the  Lancaster  Caned  Comp<my  v.  Parnaby^ 

11  Ad.  &  £L  230.  In  that  case  the  doft8.  were  a 
ximpany  incorporated  by  Act  of  Parliament  for  the 
mxposeofmakingand  maintaining  acanal,  which  wa^ 
o  be  open  for  the  use  of  the  public  on  the  payment  of 
mteSy  which  the  canal  company  were  empowered  to 
receive  for  thdr  own  proper  use  and  behoof  (1.  e,  to  be 
ttvlded  MMDODg  the  gbArebolders),  And  the  Court 
fJSx.ClLin  tbAt  case  state  the  law  thus  (11  Ad. 


&  El.  242) :  "  The  facts  stated  in  the  inducement 
show  that  the  company  made  the  canal  for  their 
profit,  and  opened    it  to    the   public   upon    pay- 
ment of  tolls  to  the  company ;  and  the  common  law 
in  such  a  case  imposes  a  duty  upon  the  proprietors, 
not  perhaps  to  repair  the  canal,  or  absolutely  to  free 
it  from  obstructions,  but  to  take  reasonable  care,  so 
long  as  they  keep  it  open  for  the  public  use  of  all 
who  may  choose  to  navigate  it,  that  they  may  navi- 
gate it  without  danger  to  their  lives  or  property." 
In  the  present  case  the  dock  board  do  not  receive 
the  dock  rates  for  their  own  use  and  behoof,  i.e.,  to 
be  divided  amongst    themselves    or    their    share- 
holders ;  but  they  are  bound  by  the  statutes,  under 
which  they  are  incorporated,  to  apply  them  to  the 
purposes  of  the  Acts,  which  may  in  substance  be 
stated  to  be  to  maintain  the  docks  and  pay  the  very 
large  debt  contracted  in  making  them.    The  Court 
of  Ex.  Ch.  in  both  cases  decided  that  this  difference 
did  not  affect  the  question ;  that  so  long  as  the  dock 
was  kept  open  for  the  public,  the  duty  to  take 
reasonable  care  that  the  dock  and  its  entrance  were 
in  such  a  state  that  those  who  navigate  it  may  do 
so  without  danger  was   equally  cast  on  the  pro- 
prietors having  the  receipt  of  the  tolls  and  the  pos- 
session and  management  of  the  dock,  whether  the 
tolls  are  received  for  a  beneficial  or  a  fiduciary  pur- 
pose.   If  this  proposition  is  correct,  the  direction  of 
the  Lord  Chief  Baron  excepted  to  was  right,  for  a 
body  corporate  never  can  either  take  care  or  neglect 
to  take  care,  except  through  their  servants ;  and, 
assuming  that  it  was  the  duty  of  the  corporation  to 
take  reasonable  care  that  the  dock  was  in  a  fit  state, 
it  seems  clear  that  if  the  corporation,  by  their  ser- 
vants, had  the  means  of  knowing  that  the  dock  was 
in  an  unfit  state,  and  were  negligently  ignorant  of 
its  state,  they  did  neglect  this  duty,  and  did  not 
take  reasonable  care  that  it  was  fit.    And  after 
hearing  the  very  able  arguments  at  your  Lordships' 
bar,  we  are  of  opinion  that  the  judgment  of  the 
Court    of    Ex.    Ch.    was    correct.     It    is    pointed 
out  by  Lord   Campbell  in  ^uthtunpton  ana  Itchin 
Bridge   v.  Southamftton  Jjocal   Board,   8   El.   &   Bl., 
that  in  every  case  the  liability  of  a  body  created 
by  statute  must  be  determined  upon  a  true  inter- 
pretation of  the  statutes  under  which  it  is  created. 
It  is  desirable,  therefore,  in  the  first  place  to  state 
what  was  the  effect  of  tlie  legislation,  so  far  a?  it 
applied  to  these  docks,  at  the  time  of  the  accident 
on  the   12th  April  lyifjo.    The  docks  in  Liverpool 
have  been  made  at  different  times  under  a  great 
many  different  Acts  of   Parliament,   the  earliest 
being  the  8  Anne,  c.  12.    At  the   time  when  the 
accident  happc>ned  which  gave  rise  to  these  actions, 
the  latest  of  the  Acts  was  the  U  &  15  Vict.  c.  G4. 
All  these  numerous  statutes  are  public  Acts,   of 
which  the  courts  must  take  judicial  notice  ;  and  as 
many  of  the  statutes   were    at  that  time  still    in 
force,  though  their  provisions  had  been  in  many 
respects  varied  by  those  subsequently  passed,  it  is 
extremely  difficult  to  ascertain  with  precision  what 
was,  at  the  time  of  the  accident,  the  exact  state  of 
the  legislation  peculiar  to  those  d'jcks.    But  having 
had  the  assistance  afforded  by  the  able  and  indus- 
trious counsel  who  argued  at  your  Lordships*  bar, 
we  think  we  may  venture  to  say  that  the  effect  of 
the  material  parts  of  the  statutes  is  the  following : 
The  members  of   the  Town  Council  of    Liverpool 
and  their  successors  were  formed  intci  a  corporation 
by  the  style  of  the  "Trusteesof  the  Liverpool  Docks." 
By  statutes  51  Geo.  '6,  c.  U.'J,  s.  2,  6  Geo.  4,  c.  87,  s. 
3,  and  14  &  15  Vict.  c.  «4,  ss.  2,  3,  and  4,  the  powers 
of  this  corporation   were  to  be  exercised    by  com- 
mittee.     On   this  Mr.   Mellish   founded  an   argu- 
I  ment  which  we  shall  notice  af  terwatda.    S\3Lh\<ftcx  <» 
I  these  pTovis\o\\%  >wfe  tv\«L'^  wj  >\v^\.  ^<i  ^"^^rX  ^V  '^j*- 
legislation  va»,  \>mA.  X^^  ^wi)«.  ^^wtyw^-NXoo.^^ 
I  empovered  to  m«ka  wi^  is»2l\i\«lti  ^^sOfc*  %»s^^%55^- 
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house?*,  which  wore  to  be  ojieii  to  thi>  uj>e  of  tho 
public,  payinjr  dock  rato«  for  the  use  of  the  (lockn 
and  warehouse  rateH  for  the  use  of  the  wan-houscj*. 
The  same  accoininodation  and  the  8Jinie  Ken'ice?* 
"were  to  bi»  Hupplit^d  to  t\\n»e  usinj;  the  docks  and 
the  wan'housoM  rcj^iK'Ctively  that  would  have  been 
supplied  by  any  ordinary  dock  and  warehouse  com- 
pany to  their  cuKtoniers.  Powlti*  are  jriven  to  the 
trustees  of  the  LiveqxM)!  Docks  from  time  to  time 
to  close  the  docks  for  tlie  puriK)se  of  cleansing  and 
repair,  (ienerai  {xiwers  are  piven  to  them  to  ap]M)int 
ofHcers  and  wrvanta  ;  but  the  duties  of  those 
officers  and  servants  are  not  in  any  piaw  defined  in 
the  statutes,  except  by  statute  51  Geo.  ;J,  c.  143,  ss. 
80,  81.  S2,  J=<4,  K'\  and  Sii.  By  those  st^cticms  the 
water  bailiff  or  harbour-master,  or  any  of  the 
dock-m.'i.-iters.  have  [lower  to  remove  wret^ks 
and  (jhstructions,  and  to  n^guhite  the  time 
and  manner  in  which  ve8M.>Is  shall  enter  and 
leave  the  docks ;  and  (tenalties  arc  inipo<4cd  on  those 
who  disol)ey  the  order*  of  tho.se  officers.  On  these 
latter  se(?tion8,  and  nn  the  di^'ision  of  the  Court  of 
Ex.  in  Metnilfv  v.  Ihthnwfton^  1 1  Ex.  257,  an  ar);u- 
ment  was  raised  for  the  defts..  which  we  will  notice 
aftcrwanls.  At  pn>sent  we  will  only  observe  that 
such  powers  are  almost  essential  for  the  due  use  of 
any  dock ;  and  that  accordingly  it  hjis  l)een  for 
many  years  the  jiractice  to  insert  simdar  clauses  in 
all  harlMmr  and  d<K;k  Acts,  whether  for  private  com- 
panies or  public  biHlies.  And  in  the  Harbtmr  Docks 
and  Pier  Clauses  Act  \^\1  (10  Vict.  c.  27),  the 
clauses  connnonly  in  use  are  collectetl  under  the 
head  "  and  with  n^siwct  to  the  a)>iK)intment  of 
harbour-masters  and  pier-masters  and  their  duties." 
It  will  l)e  found  on  examining;  them  that  sect.  ri(»  in 
the  general  Act  is  etiuivalent  to  sect.  80  in  the  51 
Geo.  t*J.  c.  1415;  and  that  the  other  powers  given  to 
the  officers  of  the  LiverpcK)!  Dock  C(»rporation  are 
also  given  to  the  officers  of  all  dock  coni[Hinies. 
whether  for  public  or  for  private  purjioses,  incorpo- 
rated by  any  statu tv  which  incorporated  the  Har- 
bours. Docks,  and  Tiers  Clauses  Act  1847.  By  a 
general  appropriaticm  clause.  51  Geo.  ;i,  c.  14(),  s.*2i», 
all  the  revenues  of  the  trustees  of  the  Liverjjuol 
Docks  are  to  be  applied  in  the  first  instance  to 
making  and  maintaining  the  doi-ks,  paying  the 
int<Test  on  the  large  debt  secured  on  tlie  dock  rates, 
and  to  paying  "  all  the  charges  and  exiKrnses  already 
incurred,  or  hereafter  to  be  incurreil,  in  the  carrying 
into  execution  or  under  or  in  consequence  of  any  of 
the  fonner  Acts  or  this  present  Act ;  and  the  residue 
in  laying  off  the  principal  moneys  of  the  debt." 
And  when  it  is  all  paid  off.  the  trustees  are  required 
to  lower  and  reduce  the  rates,  "as  far  as  can  bt» 
done,  leaving  sufficient  for  defraying  all  charges 
of  management  and  other  concerns  of  the  docks, 
&c.,  and  im))roviug,  repairing,  and  maintaining  the 
same,  and  for  the  carrying  into  execution  the  pro- 
visions of  this  Act  and  the  former  Acts."  By 
subsequent  enactments  the  trustees  of  the  Liverpool 
Docks  are  enabled  to  raise  nmch  more  money  on 
bonds,  and  to  make  much  mon>  extensive  works; 
but  in  sultstance  this  clause  still,  at  the  time 
of  the  accident,  remained  the  clause  governing 
the  appropriation  of  all  moneys  re<':eived  by  the 
trustees  of  the  Liverpool  Docks,  including  the 
uioneys  paid  for  the  use  of  the  docks  and  ware- 
houses. There  are  some  iKrculiar  enactments  in  one 
of  the  statutes  (♦;  Geo.  4,  c.  187,  ss.  KJO  to  VM\) 
which  were  relied  upon  as  showing  the  intention  of 
the  Legislature,  on  which  we  shall  remark  after- 
wanls;  but  with  this  exception,  there  is  nothing  in 
the  statutes  either  extending  or  limiting  the  liability 
of  the  d(Krk  trustei^s  to  those  paying  for  the  use  of 
the  (ifK^ks,  so  as  to  make  it  different  from  that 
which  the  ffeiwrnl  law  would  cast  upon  iVvewv  wuvWt 
Bach  c'/rcurnstarices.  And,  coiiseiiucut\y,  \tv  owt 
opinion  the  great  question  iii  both  tUebe  aclVoi\«  \a, 


what  is  the  duty  which  the  general  law  doeseut 
upon  a  corporation,  being  the  proprietors  of  dock* 
maintained   under  such  enactments?     Now.  it  iii 
obvious  that  a  shipowner  who  pays  dock  rateifor 
the  use  of  the  d(x*,k,  or  the  owner  of  goods  who  paji 
warehouse  rates  for  the  us.^  of  a  warehouse  and  tbr 
services  of  the  warehousemen,  is,  as  far  an  ht  ii 
ctjiicerned,  exactly  in  the  same  fiosition,  however  the 
rates  may  Ih.>  appropriated.     He  |)aya  the  rates  for 
the  dock  accommodation,  or  for  warL'house  accoo- 
modatiou  and  services,  and  he  is  entitled  to  expect 
that  reasonable  care  should  be  taken  tliat  beshill 
not  be  exposed  to  danger  in  using  the  acconimodi' 
tion  for  which  he  has  paid.    It  is  well  observed  bf 
Mellor,  J.,  in   Coe  v.    Wise,  t^  L.  J.  281,  Q.B„if 
corporations,  like  the  present,  formed  for  tndiiig 
an(l  other  profitable  )iuri)08e8,  that    though   sucb 
corporations  may  act  without  reward  to  them.<feWes« 
yet  in  their  very  nature  they  are  substitutions  od  Sk 
large   scale  for    individual    enterprise.     And  v« 
think  that  in  the  absence  of  anything  in  the  statutes 
(which  create  such  corjiorations)  showing  a  con- 
trary intention  in  the  Legislature,  the  true  rule  of 
<:onstruction  is,  that  the   Legislature  intended  thitt 
the   liability  of   corporations  thus  substituted  for 
individuals  sliould,  to  the  extent  of  their  corpoiaie 
funds,  be  co-extensive  with  that  imposed  by  tlw 
general  law  on  the  owners  of   similar  works.   tf« 
indeed,  the  Legislature  has  by  express  enactmeotor 
necessary  intendment  enacted  that  thej  should  noC 
be  subject  to  such  a  liability,  there  is  an  end  of  the 
question  ;  and   if  the  Legislature  had  in  the  Acti^ 
now  under  consideration,  enacted  that  none  of  tk 
revenue  of    the  trustees  of    the  Liverpool  Ducki 
should  be  applied  to  the    purpose  of  dischsrgicf 
liabilities  incurred  in  consequence  of  the  tnisteeiM^ 
ing  as  proprietors  of  docks  and  warehouses,  it  whU 
go  far  to  show  that  the  Legislature  intended  iM 
they  should  not  be  so  liable.    But  the  approprixia 
clause  in  the  Acts,  now  under  consideration,  has  ■ 
such  effect.    It  was,  indeed,  suiiposed  by  the  Cttft 
of  K.  B.,  in  Rex  v.  Lu^trpooi,  7  B.  &  C.  61,  thai  ii 
effect  was  to  prohibit  the  payment  of  jwor-nw; 
but  your  Lonlships'  House  has  decided  in  the  recert 
case  of  Jones  v.  iMersey  Board,  35  L.  J.  1,  M.  C^tki^ 
this  was   a  mistake,  and  that  the  trustees  of  tki 
Liverpool  Docks  were  out  of  that  fund  to  defrayrf 
exi>enses  incident  by  law  to  the  maintenance  of  l^ 
docks,  and,  as  such,  poor-rates.     We  think  un  ikc 
same  principle  tliey  are  at  lilHirty  to  apply  tliefiai 
to  the  discharge  of  the  liabilities  which  in  execuu* 
of  the  Act,  by  keeping  open  the  docks  and  wiiV' 
houses,  they  must  from  time  to  time  incmr  to  thtf 
customers.    It  was  pointed  out  in  the  course  of  ttti 
McUish's  argument,  that  the  cfTect  of  applying  the 
revenue  of  the  trustees  of  the  Liverpool  Dock*  ts 
the  payment  of  such  a  liability  as  the  present,  wotild 
be  to  postpone  the  time  at  which  the  rates  would  be 
reduced,  and  that  consequently  the   ultimate  iM 
would  fall  ou  those  who  were  the  payers  of  the  rsitf 
at  the  time  when  the  rates,  but  for  this  liabiliiyt 
would  have  been  reduced ;  and  so  that,  in  the  po«>i- 
ble,  but  not  very  pn)bable,  event  of  the  pits,  beiof 
then  iKTsons  using  the  docks,  the  loss  would  partly 
fall  upon  the  pits,  themselves.     But  we  an^  unablr 
to  see  how   that  affects  the  question  whether  the 
action  would  lie  or  not.     A  slmreholder  in  an  ilxro^ 
|K)rated  company,  such  iis  a  railway  company  or  an 
ordinary  dock  company,  who  has  a  cause  of  acti(« 
against  the  corporation,  does  in  effect,  by  obtaiuin}[ 
redress,  diminish  the  future  dividends  uf  the  sban^ 
holders,   including   his  own.      In    this  ii'Spect  hU 
]>o»ition  is  analogous  to  thai  of  thu  ratepayer,  yet  it 
never  can   be  couteiuled  that  a  sharelioldcr  in  au  hi' 
coriMjrated  dock  company  could   not  maintain  an 
«a:V\v>\\  iv>T  >»xv  u\\ury  to  his  ship  from  the  neglect  iH 
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^pt*  bar,  that  the  Legislature,  iu  the  6  Oco.  4, 
•187,  88.    130    to    136,  showed  a  clear    mtentiou 
w  the  funds  of  the  dock  trust  might,  in  some 
^es  at  least,  be  applied  by  the  committee  to  in- 
"^ifying  parties  who  had  suffered  by  the  negli- 
tnce  of  the  servants  of  the  trustees  of  the  Liverpool 
Bocks;  and  also  that  damages  recovered  against  the 
tnutees  of  the  Liverpool  Docks  might  be  levied  out 
of  the  rates,  by  the  circuitous  and  somewhat  clumsy 
process  of  distraining  on  the  goods  of  the  treasurer, 
who  was  to  recoup  himself  out  of  the  rates.    And 
tbese  eiiictments,  so  far  as  they  go,  seem  to  us  to 
riiow  thar  the  Legislature  at  least  did  not  intend  to 
tike  away    any   liability    of   the  trustees,   which 
would  otherwise  have  been  cast  on   them  by  the 
neral  law,  though  we  should  not  willingly  infer 
nom  them  that   it  was   intended  to    impose  any 
Eability  beyond  that  which  would  be  imposed  by  the 
feoeral  law.    Mr.  Mellish  also  founded  an  argument 
on  the  wording  of  these  sections,  taken  in  couj'jiic- 
tioo  with  the  enactments  iu  the  second  clause  of  51 
Geo.  3,  c.  143,  and  the  second,  third,  and  fourth 
ciMses  of  the  14  &  15  Vict.  c.  04,  which  it  is  projier 
weihooldnow  notice.    The  trustees  of  the  Liver- 
pool Docks  were  required  by  the  second  section  of 
ftl  Qeo.  3,  c.  143,  to  appoint  a  committee  of  their 
Wj,  and  all  their  powers  were  to  be  exercised  by 
Ihtt  committee,  except  in  80  far  as  the  trustei's  of 
tks  docks  might  reserve  any  question  for  their  own 
^Menniuatiou.    By  the  subsequent  enactments,  this 
.•OBunittee  was  to  consist  partly  of  the  members  of 
^  trustees  of  the  Liverpool  Docks,  and  partly  of 
Rubers  elected  by  the  persons  who  had  paid  ilock 
'^  aud  the  whole  of  the  powers  of  the  trustees 
.jjthe  Liverpool  Docks  were  to  be  exercised  cxclu- 
jprij  by  this  committee  so  constituted.     When  the 

unrer  in  the  case  of  GiOOs  v.  The  Trustees  of  the 
'  Dockh    was  argued  in  the  Court  of  Ex., 

court  gave  judgment  upon  the  ground  that  the 
*^Q,  if  it  lay  at  all.  Lay  against  the  committee, 

tM  Dot  against  the  trustees  of  the  Liverpool  Docks : 
HurL  &  Nor.  439.)  But  in  the  Court  of  Error, 
>  defts.  by  their  counsel,  very  handsomely  agreed 
yt  the  pit.  should  not  be  put  to  the  expense  and 
B^ble  of  issuing  another  writ  against  the  com- 
^^to;  but  that,  if  the  action  would  lie  against 
Sjfer  body,  judgment  might  be  given  against  the 
•^^  on  the  record.  Subsequent  legislation  has 
J^  away  with  the  committee,  and  the  question 
lather  the  writ  ought  in  such  a  case  to  have  been 
'^ted  against  the  one  body  or  the  other 
1^  never  in  future  arise.  Your  Lordships 
^  probably  agree  with  the  Court  of  Ex.  (Jh. 
^  this  arrangement  was  one  which  ought 
tot  to  be  disturbed  by  the  court,  and  there  has  been 
M>  attempt  on  the  part  of  the  coun  el  for  the  Mersey 
fa»ni  (who  now  represent  both  the  original  defts. 
Dd  the  committee)  to  depart  from  the  agreement. 
ot  Mr.  Mellish  argued  that  the  whole  scheme  of 
le  Legislature  showed  that  the  intention  of  the 
Qgislature  was  to  give  to  the  committee  an  uncou- 
oUed  discretionary  power  to  compensate  such  per- 
ns as  in  their  opinion  ought  to  be  compensated, 
d  DO  others.  He  did  not  say  that  they  were  to 
ercise  this  power  capriciously,  but  (juasi  judicially, 
oogh  without  appeal ;  and  he  argued  that  the 
wige  of  the  constitution  of  the  committee,  by 
lich  one-half  were  to  be  elected  by  the  ratepayers 
lOUgh  only  introduced  by  the  later  Acts)  rendered 
Is  less  unlikely.  But  we  do  not  think  that  such  is 
e  fair  construction  to  be  put  on  the  enactments. 
is  contrary  to  the  general  rule  of  law,  not  only  in 
is  oountry  but  in  every  other,  to  make  a  person 
Ige  in  his  own  cause ;  and,  though  the  Legisla- 
re  can,  and  no  doubt  in  a  proper  case  would, 
part  from  that  general  rule,  an  intention  to  do  so 
not  to  be  inferred  except  from  much  clearer 
lecments  tbMa  any  to  be  found  in  these  statutes. 


We  have  gone  through  these  enactments,  and  we 
think  your  Lordships  will  hardly  be  inclined  to  dis- 
pose of  this  important  case  on  any  of  the  special 
provisions  peculiar  to  these  Acts.     As   we  have 
already  intimated,  in  our  opinion,  the  proper  rule  of 
construction  of  such  statutes  is  that,  in  the  absence 
of  something  to  show  a  contrary  intention,   the 
Legislature  intend  that  the  body,  the  creature  of 
the  statute,  shall  have  the  same  duties,  and  render 
its  funds  subject  to  the  same    liabilities  as   the 
general  law  would  impose  on  a  private  person  doing 
the  same  things.    This  rule  of  construction  was  not 
admitted  by  the  defts.    They  did  not  rest  their  case 
exclusively,  or  even  mainly,  on  any  special  pro- 
visions peculiar  to  their  own  private  legislation,  but 
upon  broader  grounds,  which,  if  we  do  not  mistake 
them,  were  in  effect  two.    They  said  that  by  the 
general  law  of  this  country,  bodies,  such  as  the  pre- 
sent,  are  trustees  for  public  purposes,  and  that 
being  such,  they  are  not  in  their  corporate  capacity 
liable  to  make  compensation  for  damages  sustained 
by  individuals  from  the  neglect  of  their  servants 
aud  agents  to  perform  the  duties  imposed  on  the 
corporation,  or,  at  all  events,  tliat  the  duty  of  such 
a  corporation  was  limited  to  that  of  exercising  due 
care  in  the  choice  of  their  officers,  and  that  if  they 
had  properly  selected  their  ofilocrs,  any  evil  which 
ensued  must  be  the  fault  of  the  officer,  aud  that 
redress  for  it  must  be  sought  against  him  alone. 
A  great  many  cases  were  cited  at  your  liordships' 
bar  as  supporting  this  position,  many  of  M-hich  are 
really  not  applicable  to  such  a  case  as  the  present. 
Lane  v.  Cotton,  2  Ld.  Raym.  64G ;    Whitjield  v.  Le 
Despencer,  Cow.  754  Tthe  case  of   the  Postmaster- 
General)  ;    and  Nicholson  v.  Mounsei/,  15  East,  384 
(the  case  of  the  captain  of  the  man-of-war),  are 
authorities  that  where  a  person  is  a  public  officer  in 
the  sense  that  he  is  a  servant  of  the  Government, 
and  as  such  has  the  management  of  some  branch  of 
the  Government  business,  he  is  not  responsible  for 
any  negligence  or  default  of   those  in  the  same 
employment  ns    himself.      But   these  cases  were 
decided  upon  the  ground  that  the  Government  was 
the  principal,  and  the  deft,  merely  the  servant.    If 
an  action  were  brought  against  the  manager  of  the 
goods  traffic  of  a  railway  company  for  some  injury 
sustained  by  the  owner  of  goods  on  their  line,  it 
wimld  fail  unless  it  could  be  shown  that  the  par- 
ticular acts  which  occasioned  the  damage  were  done 
by  his  orders  or  directions ;  for  the  action  must  be 
brought  cither  against  the  principal  or  against  the 
immediate    actors  in   the  wrong:    (see  Story  on 
Agency,  s.  313.)    And  all  that  is  decided  by  this 
class  of  cases  is  that  the  liability  of  a  servant  of  the 
public  is  no  greater  than  that  of  the  servant  of  any 
other  princiiml,  though  the    recourse  agaiust  the 
principal,  the  public,  cannot  be  by  an  action.    The 
principle  is  the  same  as  that  on  which  the  surveyor 
of  the  highways  is  not  responsible  to  a  person  sus- 
taining injury  from  the  |)arish  ways  being  out  of 
repair,  though  no  action  can  be  brought  against  his 
principals  the  inhabitants  of  the  parish.    But  the 
defts.  in  the  ])resent  action  are  not  servants  of  the 
public  in  that  sense.     For  this  we  need  do  no  more 
than  refer  to  the  recent  decision  of  your  Lordships' 
House  in  Jones  v.  Mersey  Board,  where  they  were 
held  to  be  rateable  as  occupiers  of  the  docks  on  the 
very  ground  that  they  did  not  occupy  as  servants  of 
the  public  or  Government.    Another  class  of  cases 
also  cited  depends  upon  the  following  principle.    If 
the  Legislature  direct  or  authorise  the  doing  of  a 
particular  thing,  the  doing  of  it  cannot  be  wrongful ; 
if  damage  results  from  the  doing  of  that  thing,  it  is 
just  and  proper  that  compensation  should  l>e  made 
for  it,  and   that  is  generally  provided  for  in  the 
statutes   authorising    the    doing   of    sucVv  lV!iV(v^^« 
But    no    actiotv  \\^?v   ioi    ^\vaX   \^    diauw«nw    »\t\«. 
injuria ;  the  remedy  Vft  \<i  a.^^>j  Isa  wBB.V8»a»5asso. 
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under  the  provision  of  the  statutes  legalising  what 

would  otherwise  be  a  wronj?.    This,  however,  is  the 

case,  whether  the  thinj;^  is  authorised  for  a  publie 

purpose  OT  for  private  profit.      No  action  will  lie 

against  a  railway  company  for  en>ctin^  a  line  of 

railway  authorised  by  their  Acts,  so  louf^  as  they 

pursue  the  authority  given  them,  any  mon.>  than  it 

would  lie  against  the  trustecji  of  a  turnpike-n)ad 

for  making  their  mad  under  their  Acts  ;  though  the 

one  road  is  made  for  the  profit  of  the  shan^holders 

io  the  company  and  the  other  is  not.    The  principle 

is,  that  the  act  is  not  wrongful,  not  because  it  is 

for  a  public  ]Mirpose,  but  because  it  is  authorised 

by  the  Legislature:  (see  Hex  v.  Ptnrce^  4  B.  &  A. 

36.)    This,  we  think,  is  the  point  decided  in  Thv 

Governors  of  thz  British  Plate  Cast  Plant  Mannjac- 

turers  v.  Meredith^  4  T.  H.   71)4  ;  Sutton  v.  Clarke,  0 

Taunt.  20,  and  several  other  cases,  as  is  well  ox- 
plained  by  Williams,  J.  in  Whitehmse  v.  FellowSj  10 

C.  B.,  N.  S..  771>;  4  L.  T.  Rep.  N.  S.  177.     But 

though  the  Legislature  have  authorised  the  execu- 
tion of  the  works,  they  do  not  thereby  exempt  those 

authorised   to  make   them  from  the  obligation  to 

use  reasonable  aire  that  in  making  them  nouime- 

cessary  damage  be  done.     In  Brine  v.   The   Gmaf 

Western   Riiilwaif  Compant/,  31  L.  J.  3t,  Q.  B  ;  2  B. 

&  S.  402  ;  «  L.  t.  Hep.  \.*  S.  50.  Crompton,  J.  says: 

"The  distinction  is  now  clearly  establishe<i  betwivn 

damage  from  works  authorised  by  statute's,  where 

the  party  generally  is  to  have  compensation,  and 

the  authority  is  a  bar  to  an  action,  and  damage  by 

reason  of  the  works  having  been  negligently  done, 

as  to  which  the  owner's  remedy  by  way  of  action 

remains."  This  distinction  is  as  applicable  to  works 

executed  for  one  purpose  as   for  another.     This 

principle  seems  to  have  l)een  acted  upon  in  Ijeader  v. 

Moxon,  2  H.  Bl.  924.  and  it  is  to  some  extent  recog- 
nised in  Sutton  v.  Clark,  6  Taunt.  29,  by  Gibbs,  C.  J., 

who  puts  the  judgment   on    the  ground   that  the 

deft.,  in  the  execution  of  a  duty  imposed  on  him 

by  the  Legislature,  had  exercised  his  best  skill,  dili- 
gence, ami  caution  in  the  execution  of  it.     "  We 

are  of  opinion,"  says  Gibbs.  C.  J.,  "  that  he  is  not 

liable  for  an  injury  which  he  did  not  only  not  fore- 
see, but  could  not  foresee.     He  has  done  all  that  is 

incumbent  on  him,  having  used  his  best  skill  and 

dilig:ence."     This    certainly  implies,    that  in  the 

opinion  of    those    who    concurred    in  that  judg- 
ment  the    deft,    would    have    been    liable    if    he 

had  neglected  to  use  his  best  skill  and  diligence. 

In  the  subsequent  case  of  Jones  v   BinL,  4  B.  &  A. 

837,  Baylcy,  J.  laid  down  a  stricter  rule.     He  said 

that  the  defts.,  who  in  that  case  were  the  persons 

actually  executing  a  sewer,  authorised  by  statute. 

were  not  protectetl  merely  because  acting  bona  jide 

and  to  the  l)est  of  their  skill  and  judgment,  "That," 

says  he,  "  is  not  enough,  they  are  bound  to  conduct 

themselves  in  a  skilful  manner,  and  the  question 

was  most  properly  left  to  the  jury  to  say  whether 

the  defts.  had  done  all  that  any  skilful  jKirson  could 

reasonably  be  required  to  do  in  such  a  case."    And 

tliere  is  a  considerable  number  of  cases  to  which  we 

shall  afterwards  refer,  in  which,  on  this  principle, 

actions  have  been  held  to  lie  against  bodies  exe- 
cuting works  under  the  authority  of  statutes  for 

the   improper  mode   in  which  their  powers  have 

been  executed,  though  the  defts.  did  not  derive  any 

profit  from  the  execution  of  the  works.    There  are, 

however,  authorities  that  bear  the  other  way  upon 

this  {jart  of  the  case ;  and  it  is  necessary  to  examine 

these  authorities  in  order  to  contrast    them   with 

the  others.    It  will  l)e  for  your  Lordships  then  to 

decide  on  which  side  the  preponderance  of  authority 

lies.    Those  in  favour  of  the  deft,  are  Flail  v.  Smith, 

2  Bins.  \oo\  Dunran  v.  Findlater,  0  CI.  &  Fin.  894  ; 

/inl/iiiai/y,  St.  [.rouanVs,  SWt»(iifr/i,  \\  C.  tt.,^.  S , 

192;  and  J/etca//'e  v.  Ilethrinyton,  II  Ex. 'iol.    U  \«\  oi^i'dt   v^V^^^^  %v.n«cJ*    ''^^^^*\  no   doabty  U  ti«: 
necessary,  in  cooAidering  these  aulhoiiiiea,  Xo  \)eaix\\)>aXSx.  Niv^M^^Xife^Kv^iaiAL^  ^sutil^dM^^Jbii^iiitlNi^' 


in  mind  the  distinction  between  the  retponsibilitT 
of  a  person  who  causes  something  to  be  dune  wtudi 
is  wrongful,  or  fails  t6  perform  something  which theie 
was  a  legal  obligation  on  him  to  perform,  and  the 
liability  for  the  negligence  of  those  whoareemplojtid 
in  the  work.  This  distinction  is  well  stated  io  Piriard 
V.  Stnith,  10  C.  B.,  N  .S.,  480  ;  4  L.  T.  Rep.  N.  S.  470: 
by  Williams,  J.,  who  says:  *^  Unquestionably  noont 
can  be  made  liable  for  any  act  or  breach  of  datjr, 
unless  it  be  traceable  to  himself  or  his  seiTSotor 
servants  in  the  course  of  his  or  their  employment; 
consequently,    if    an    independent    contractor  ift 
employe<l  to  do  a  lawful  act,  and  in  the  ooone  d 
the  work  he  or  his  servants  commit  some  caioil 
act  of  wrong  or  negligence,  the  employer  in  DOt 
answerable.    That  rule,  however,  is  inapplicable  ts 
cases  in  which  the  act  which  occasions  the  injuiy  ii 
one  which  the  contractor  was  employed  to  do;  noc, 
by  a  i)arity  of  reasoning,  to  cases  in  which  the  coo* 
tractor  is  entrusted  with  the  performance  of  a  dutj 
incumbent  upon  his  employer,  and  neglects  its  folfil- 
ment,   whereby  an  injury  is  occasioned."    ^  If  thi 
performance  of  the  duty  be  omitted,  the  fact  of  \m 
having  entrusted  it  to  a  person  who  also  neglected  S 
furnishes  no  excuse  either  in  good  sense  or  Uv.* 
Liability   for    the    collateral    negligence   depeoii 
entirely  upon  the  existence  of  the  relation  of  mstfiei 
and  servant,  between  the  employer  and  the  perns 
actually  in   default,  according  to  the  well-knuvs 
exposition    of    the    law  in  Quarman  v.  Bemtdt,  fi 
M.  &  W.  509,  where  Parke,  B.  says :   "  Upon  d* 
principle  that  qui  facii  per  aiium  jfacit  ^  it,  tki 
master  is  res{K)nsiblc  for  the  acta  of  his  semot; 
and  that  person  is  undoubtedly  liable  who  stood  fi 
the  relation  of  master  to  the  wrong-doer,  he  who  hid 
selected  him  as  his  servant  from  the  knowled^  d 
or  belief  in  his  skill  and  care,  and  who  could  KOtm 
him  for  misconduct,  and  whose  orders  he  was  bosai 
to  receive  and  obey  ;  and  whether  such  serrant  N 
bcH?n  appointi>d   by  the  master  directly  or  ioMP 
mediately  through    the    intervention  of  an  sgeri 
authorised  by  him  to  appoint  servants  for  hiiii,ai 
make  no  difference,     nut  the  liability  by  virtue  rf 
the  principle    of   relation  of  master  and  serntf 
must  cease  where  the  relation  itself  ceases  to  exiA' 
In  such  a  case  as  the  present,  the  liability  doei  tf 
depend  on  that  rehition.    Liability  for  doing  B 
improper  act  depends  upon  the  order  giveott^ 
that  thing;  and  the  liability  for  an  omission  tods 
something  depends  entirely  on  the  extent  to  vUeh 
a  duty  is  imposed  to  cause  that  thing  to  be  dai*; 
and   in  the  last  two  cases  it  is  quite  immsteriil 
whether  the  actual  actors  are  servants  or  not  Xov. 
in  Hall  V.  Smithy  2  Bing.  15G,  the  action  was  brooglS 
against  the  commissioners  for  paving  Birmin^uB 
(sued  by  their  clerk),  Norton,  a  surveyor,  and  Kiit' 
berley,  a  contractor,  employed  by  ilirm  to  make  i 
sewer,  for  leaving  a  quantity  of  rubbish  ungusidii 
an<l  unlighted,  whereby  the  pit,  was  thrown  do«a 
and  injured.    The  commissioners  were  authoriMd 
by  an  Act  of  Parliament  to  order  the  making  d 
the  sew<?r.    *•  No    negligence,**  says    Best,   C  Jt 
^*  was  in)[>uted  to  the  commissioners  themttlve*: 
they  had  onlered  the  tunnel  to  be  made,  and  kft 
the  making  of  it  to  the  defts.  Norton  and  KiW' 
berley,   the    former   of  whom    w;i<    the   surrey* 
and  the  latter  the  undertaki-r  of  the  work.    T^ 
aecrident  hapi>ened  to  the  pit.  from  these  penoitf 
not  putting  up  rails,  and  not  having  lights  daring 
the    night.'*     The    close    of     his     judgment   vk 
that   *'  no    action    can    be    maintained  against  t 
man  a^rting   gratuitously  for  the    public  for  the 
consequi'iice  of  any  act  which  he  is  aathorised  to 
do,  and  which,  so  far  as  he  is  concerned,  is  done 
with  due  care  and  attention  ;  and  thatsuch  apsrioo 
,  is  wot  answerable  for  the  negligent  execution  of  *s 
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being  a  body  acting  gratuitously  for  the  public, 
had  been  a  body  like  a  railway  company  authorised 
to  make  the  tunnel  for  their  own  profit.  No  action 
could  have  lain  against  them  unless  they  stood  in 
the  relation  of  master  to  the  parties  actually  guilty 
of  negligence.  This  was  not  noticed  by  Boat,  C.J., 
as  is  pointed  out  in  Scott  v.  Mayor  of  Manchester^  1 
H.  &  N.    There,  Alderson,  B.  says,"  Hall  v.  Smith 

rM  too  far — the  person  who  selects  the  workmen 
the  party  liable.    Commissioners  may  get  rid  of 
liability  by  making  contracts,  but  if  they  employ 
their  ou:i  servants  to  do  the  work,  they  will  be 
liable  for  the  acts  of  such  servants."    But,  he  adds, 
*'  Hall  V.  Smith  was  rightly  decided  upon  the  facts." 
But  though  what  Best,  C.J.  said  in  Uall  v.  Smith 
waa  irrelevant,  and  therefore  of  less  weight,  still, 
hia  Opinion  is  an  authority  In  favour  of  the  defts. 
It   is,   hihvever,   based   upon   a    ground  quite  in- 
applicable to  the  present,  or  indeed  to  any  modern 
<»ae.     He  points  out  clearly  and  forcibly  that  it  is 
har8h  and  impolitic  to  cast  on  individuals,  gratuit- 
ously, a  public  duty,  and   make  them  responsible 
out  of  their  private  means  for  the  non-fulfilment  of 
it.     But  for  man>'  years  it  has  been  the  practice  of 
the  Legislature  to  exempt  the  private   means   of 
commissioners    from   liability,    either,    as    in    the 
present  series  of  Acts,  by  incorporating  them,  or  by 
enabling  them  to  sue  and  be  sued  in  the  name  of  a 
clerk,  and  restricting  the  execution  to  the  property 
which  they  hold  as  commissioners.    The  basib  of 
Best,  C.J.*s  reasoning  fails,  and   dcbik  f'undamenium 
fal/it  opus.     Duncan  v.   Findlater,  6  CI.  &  Fin.  894, 
was  a  Scotch  appeal  brought  l)efore  the  House  of 
Lords   on  a  bill  of  exceptions.    The  action   was 
against  the  trustees  of  a  turnpike-road,  to  recover 
damages  for  an  injury  sustained  by  the  pit.  from 
Calling  over  a  heap  of  stones  negligently  left  on  the 
load.     It  was  stated  on  the  bill  of  exceptions  that 
the   trustees  had    given   directions,   through  their 
turreyor,  that  a  drain  should  be  fillcil  up,  and  that 
the  workmen  engaged   in  filling  up  the  drain  left 
negligently   the    stones  in    the  road.      Assuming 
that    the   law   of   Scotland   and   of    England    are 
the    same,    it    is    clear    that    no    one    could     be 
answerable    for    this    sort    of    negligence    unless 
he    stood  to    those     who    actually    were     guilt}' 
of  the   negligence  in   the  relation  of  master  and 
servant.    The  Judge  who  presided  at  the  trial  took 
a  different  view  of  the  law  of  Scotland,  and   di- 
rected  the  jury  **  that  road  trustees  on  a  public 
raad  are  liable  for  any  injury  which  may  happen  to 
passengers,   in    consequence  of   the    negligence  or 
improper    conduct  of    labourers   or   surveyors,    or 
other  persons  employed  by  the  trustees,  or  by  the 
officers  of  the  trustees,  when  engaged  in  any  opera- 
tion performed  under  the  authority  of  the  trustees." 
And  to  this  direction  there  was  an  exception.    If 
the  body  authorising  the  operation  had  been  a  rail- 
way company  or  a  private  individual,  instead  of 
being   trustees  of  a    turnpike-road,  this  directi(  n 
would,  according  to  English  law,  have  been  wrong; 
and  this  is  i)ointed  out  by  Lord   Brougham,  who 
sajs :  **  The  rule  of  liability  and  its  reason  I  take 
to  be  this — I  am  liable  for  what  is  done  by  me  and 
under  my  onlers  by  the  man  I  employ,  for  1  may 
torn  him  off  from  that  employ  when  I  please.    And 
the   reason  I  am  liable  is  this,  that  by  employing 
him  I  set  the  whole  thing  in  motion,  and  what  he 
does,  being  done  for  my  benefit,  and    under  my 
direction,  I  am  responsible  for  the  consequences  of 
doing  it."    Language  which  is  very  similar  to  that 
already  cited  from  Qunrman  v.  Barnett.     But  though 
ail  that  really  was  decided  in  that  case  was  that  the 
trustees  were  not  liable  for  the  negligence  of  per- 
sons in  their  employment  who  were  not  shown  to 
be  their  servants,  it  is  not  to  be  disputed  that  Lord 
Cottenham's  language  goes  a   great  deal  further, 
suad  shows  that^  in  hu  opiuiou,  peraoaa  incorporated 


for  the  purpose  of  executing  works  could  never  in 
their  official  or  corporate  capacity  be  liable  to 
damages  at  all,  the  remedy  for  any  wrong  or  neglect 
being  only  against  the  individual  corporators  for 
their  individual  wrong  or  neglect.  His  reasoning 
on  this  point  is :  '*  If  the  thing  done  is  within  the 
statute,  it  is  clear  that  no  compensation  can  be 
afforded  for  any  damage  sustained  thereby,  except 
so  far  as  the  statute  itself  has  provided  it.  And 
this  is  clear  on  the  legal  presumption  that  the  act 
creating  the  damage,  being  within  the  statute,  must 
be  a  lawful  act.  On  the  other  hand,  if  the  thing 
done  is  not  within  the  statute,  either  from  the  party 
doing  it  having  exceeded  the  powers  conferred  on 
him  by  statute,  or  from  the  manner  in  which  he  has 
thought  fit  to  perform  the  work,  why  should  the 
public  fund  be  liable  to  make  good  his  private 
error  or  misconduct."  Lord  Cottenham  is  there 
speaking  of  a  body  of  trustees  acting  under 
the  Scotch  Turnpike  Act,  but  his  reasoning  in 
general.  And  the  dilemma,  if  a  good  one,  is 
applicicible  to  all  cases.  This  is,  no  doubt,  a  very 
high  authority,  being  said  by  the  L.  C.  in  the  H.  of 
L.,  though  in  a  Scotch  case,  but  not  t)eing  the  point 
decided  by  the  House,  it  is  not  conclusively  binding, 
and  we  think  that,  with  great  deference  to  his  high 
authori^,  we  must  dissent  from  the  position  there 
laid  down,  both  on  principle  and  on  the  prepon- 
derance of  authority.  It  is  pointed  out  by  Lord 
Campbell,  in  Southampton  and  JtcJiin  Bridge  Company 
V.  Southampton  Local  Board  of  Healthy  8  Ell.  & 
Bl.,  that  in  Q\fiTy  case  the  liability  of  a  body 
created  by  statute  must  be  determined  upon  a 
true  interpretation  of  the  statute  under  which  it  is 
created.  And  if  the  true  interpretation  of  the 
statutes  is,  that  a  duty  is  cast  upon  the  incor- 
porated body,  not  only  to  make  the  works  authorised, 
but  also  to  take  proper  care,  and  use  reasonable  skill, 
that  the  works  are  such  as  the  statute  authorises,  or, 
as  in  the  present  case,  to  take  reasonable  care  that 
they  are  in  a  fit  state  for  the  use  of  the  public  who 
use  them,  there  is,  with  great  deference  to  Lord 
Cottenham,  nothing  illogical  or  inconsistent  in  hold- 
ing that  those  injured  by  the  neglect  of  the  statu- 
table body  to  fulfil  the  duty  thus  cast  by  the  statute 
upon  it,  may  maintain  an  action  against  that  body, 
and  be  indemnified  out  of  the  funds  vested  in  it  by 
the  statute.  Accordingly  the  Court  of  Q.  B.,  in  Ward 
v.  L«!,  7  Ell.  &  Bl.  42«,  and  the  Court  of  C.  P.  in  Clothier 
v.  Webster,  12  C.  B.,  N.  S.,  798  ;  G  L.  T.  Rep.  N.  S. 
4GI,  have  expressed  an  opinion  that  an  action  lay 
against  a  local  board  of  health  in  its  corporate  capa- 
city, for  an  injury  sustained  from  making  improper 
works.  And  in  The  Southampton  and  Itdiin  Bridge 
Company  v.  Southampton  Local  Board,  the  point  was 
expressly  decided.  And  this  decision  was  followed 
and  approved  of  by  the  Court  of  Ex.,  in  Rttck  v. 
Williams,  3  Hurl.  &  Nor.  3()8,  where  it  was  held 
that  an  action  would  lie  against  the  improvement 
commissioners  of  Cheltenham  (sued  by  their  clerk) 
for  the  improper  mode  in  which  they  caused  a 
sewer  to  be  made.  And  Bramwell,  B.  forcibly  ob- 
served :  "  I  can  well  understand  if  a  {lerson  under- 
takes the  office  or  duty  of  a  commissioner,  and 
there  are  no  means  of  indemnifying  him  against 
the  consequences  of  a  slip,  it  is  reasonable  to  hold 
that  he  should  not  be  responsible  for  it.  I  can 
also  understand  that  if  one  of  several  com- 
missioners does  something  not  within  the  scope 
of  his  authority,  the  commissioners  as  a  body  are 
not  liable ;  but  where  commissioners,  who  are  a 
quasi  corporate  bcKly,  are  not  affected  (i.  e.  per- 
sonally) by  the  result  of  an  action,  inasmuch  as 
they  are  authorised  by  Act  of  Parliament  to  raise  a 
fund  for  payment  of  the  damages,  on  what  i)rinciple 
is  it  that  if  an  individual  member  of  tin-  ))ublic 
suffers  from  an  act  6muu  fx'i**  V\\v\.  vxxvi\v«vi>\A>j  '^.vs^vs..^ 
;he  is  not  Vo  be  comy^s\»ai.Vt»^'t  \x.  >«fc\aA  \»  Vkia\5iR^\^- 
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sistent  with  actual  justice,  and  not  warranted  by 
any  principlo  of  law/*  In  Wliitrhuu**- \.  Ftllmrs,  \\) 
C.'B.,  N.  S..  li\\  the  Court  of  ('.  l».  <lividcd  that  an 
action  lay  a^rainHt  the  trustees  of  a  turn])ikc-ruad 
sued  in  their  tiuasi  corfNirate  caimeity  by  their 
clerk,  for  nejjlijrence  in  the  manniT  in  wliich  the}' 
had  caused  drains  to  bo  ina<Ie.  Ttiis  (ki.'i>iiin  it  ib 
hardly  uecesdary  to  point  out,  tliouuh  quite  cun- 
siftent  with  all  that  was  decidi^d  by  tlie  II.  of  L.  in 
Duin'un  V.  Findlntvr^  iu  diri'Ctly  opjxjsed  to  the 
opinion  of  Lord  (^ottiMihani.  And  lastly,  in  /iroiruhir 
V.  Mttrupofitan  liiKXi(U  V^  C\  B.,  N.  S.,'  7<J.S  :  i\  L.  T. 
Rop.  N.  S.  1S7.  it  was  decidi'd  that  an  action  hiy 
at?ainrtt  Che  Metropolitan  Board  for  the  injury  sus- 
tained by  u  8hi|>owiier  for  tlu-  iniproi>er  construc- 
tion of  a  Hewer  in  the  lx*<l  of  the  Thames.  And 
this  decision  was  ai!iniie<]  bv  the  (^ourt  of  Ex.  Ch.  ( I(i 
C.  B.,  N.  S..  ,">4<J).  It  must  rest  with  your  Lonlships 
to  say  whether  those  decisions  to  which  we  have 
referred  are  to  be  overrukti.  We  think  they  are  not 
consistent  with  Lonl  Cottenham's  opinion.  Before 
leaving  this  part  of  the  subject  we  ou^ht  to  call  ycmr 
Lordships*  attention  more  particularly  to  tlie  case  of 
IloiU'laif  V.  St.  lAfonards^  SfionJitrh,  1 1  C.  li.,  N.  S., 
VJ'J  ;  4'  L.  T.  Kep.  N.  S.  40(;.  The  point  actually 
decided  then*  was,  that  there  is  an  exception  from 
the  ^enend  law  making  a  master  liable  for  the  neg- 
lii^ence  of  his  servant,  where  the  servant  is  employed 
by  a  public  Ixxly.  The  Court  of  C.  I*,  did  not  intend 
to  decide  an^'thing  inconsistent  with  the  decisions 
of  the  Court  of  Ex.  Ch.  now  at  your  Lonlships*  bar, 
or  with  their  own  decision  in  Wluithouse  v.  Filfou-ts. 
10  C.  B.,  N.  S.,  705.  And  the  i)oint  which  they  iid 
decide  does  not  arise  in  the  pn*sent  case,  so  that  it 
is  unniH^essary  directly  to  «kH.'ide  anything::  upon  it. 
But  we  think  that  we  ou^ht  to  call  your  Lordbhips' 
attention  to  the  cane,  as  much  of  what  was  said 
in  the  course  of  the  judgment  by  Erie,  L.  C.  J. 
is  based  upon  the  opinion  of  Lord  Cottenham 
in  Duncan  v.  Findlatvr,  and  is  thereft)re  an  authority 
makinj;  against  the  view  we  have  subniitteil  to  your 
Lordships.  There  remains  only  one  further  point  to 
consider.  The  Acts  under  which  the  LiverjKMjl 
DfK'ks  have  Ixxjn  made  contain,  as  has  Ixx'u  alreaily 
mentioned,  clauses  enablint;  the  trustees  of  the 
docks  to  appoint  water-bailiffs  and  harbtiur-masters. 
and  confers  on  those  officers  |)owers  of  rej^ulatinj? 
the  manner  in  which  vessi'ls  shall  enter  the  docks, 
&c.  It  was  argued  that  the  effect  of  these  clauses 
was  to  confine  the  duty  of  the  trustees  to  that  of 
selecting  proper  officers,  and  they  could  not  be 
responsible  further.  The  cose  of  JA/<v»//t  v. 
Hetfirinf/foH,  1 1  Ex.  Kep.  -*57,  was  cited  as  an 
authority  for  this  prjsition,  and  we  think  it  is  a 
decision  much  in  point.  The  Cj)urt  of  Ex.  there, 
in  construing  the  Maryport  Harbour  Act,  attributetl 
this  effect  to  enactnientH  not  very  dissimilar  to 
those  now  in  question,  and  we  agu*e,  if  this  was  so. 
the  (>onsequence  would  follow  that  the  pits.*  remedy 
would  be,  not  against  those  who  appointed  the  officer, 
but  only  ajjainst  the  officer  himself.  But  we  cannot 
agree  in  so  construing  the  present  Acts.  As  has 
lK.H»n  already  pointed  out,  clauses  almost  identical 
with  those  now  in  question  are  inserted  in  every 
IIarb(mr  and  Dock  Act,  whether  the  docks  Iks  ti-i  in 
the  present  casi*.  the  proiwrty  of  pulilic  cominis- 
sicmers  or  of  a  trading  company.  And  we  cannot 
think  that  it  was  the  intention  t)f  the  Legislature  to 
deprive  a  shii^wner  who  pays  dues  to  a  wfialihy 
tniding  company,  such  as  the  St.  Catherine's  Dock 
Conqhiny,  for  instance,  of  all  recourse  against  them. 
and  to  substitute  the  personal  liability  of  a  harbour- 
mMter,  no  doubt  a  resi)ectable  iktsou  in  his  way, 
but  wlioae  wliole  m^ans,  generally  slinking,  would 
not  hv  e<jual  to  more  than  a  very  small  p^Tcentage 
of  t/w  iluiim^i*^,  when  there  are  any.  M  lUviae 
t^nactuH'iits  are  in  the  present  case  so  cov\*tT\iviA  iv* 
to  reUtiva  the  Aieney  Board  from  liabUiiy,  tkie  cot 
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respcmding  <  nactments  in  the  Harbours,  Piers,  and 
DiK'ks  Clau^ea  Act  1847,  roust  also  be  so  conitnied 
as  to  relieve  all  trading  dock  companies  from 
liability,  and  that  we  think  a  rtductio  ad  afatr^. 
This  was  not  brought  to  the  uutice  uf  the  Court  of 
Ex.  when  deciding  .\fetcaf/e  v.  Hethringtom.  Wilh 
greatest  rt>si>ect  for  those  who  joined  in  that  dediion, 
we  think  it  was  erroneous.  For  these  Temsoiu^  we 
answer  lioth  your  Lordships*  questions  in  eich  d 
these  cases  in  the  affirmative,  that  is,  in  faroor  d 
the  pits,  below,  the  resps.  in  error. 

i^r.  adr.  ith. 

ITie  Lord  Ciiakcellor.— My  Lords,  theie  w 
two  apiK'&ls   depending   veT>'   much   on  the  sunt 
principles  as  those  which  led  to  tlie  decision  of  jov 
Lordships'  House  last  year  in  the  case  of/he  j/eny 
iJiM-k's  and  lliirltotir  Bwird  v.  Cnineruu.     The  queftia 
there   was  whether  the  trustees  of  the  dockj  td 
harbour,  who  ari>  a  body  having  no  beneflciiil  is- 
ten.-st  in  the  tolls  and  other  produce  of  tlio  Joeki 
wen»  rateable  to  the  relief  of  the  jioor.    Tht»  iifi- 
ment  was  that,  as  a  public  body  not  receivinjf  tob 
for  their  own   bi-neflt,  they  w-ere   not  liable:!* 
your  Lordships,  after  a  long  argument,  decided  tU 
they  wi*re.     The  question  in  the  present  t«ro  am 
is  different.     Both  cases  arise  out  of  the  one  trtf- 
action.  A  ship  called  the  Sierra  AVradti,  in  enteiiii 
or  endeavouring  to  enter,  one  of  the  docks.  !•• 
taincHl  an  injury  by  reason  of  a  liank  of  mud  kA 
negligently  at  its  entrance.     The  ship  and  tlwcap 
were  damaged.    Two  actions  were  brought  tgiJS 
the  apps.,  t)ne  by  Gibbs,  as  owner  of  the  cargalk 
other  by   IVnhallow,  as  owner  of  the  ship,   l* 
not  think  it  necessary  to  go  through  the  pleadiogi 
In  both  cases  the  Ex.  Ch.  held  that  the  apps.  *«• 
liable.     In  l>oth  crises  they  have  appealed,  and  ihe 
ground  of  appeal  is  that  they  arc  not  a  public  c» 
pany,  deriving   benefit,   like   a  railwij.  from  tk 
traffic,  but  a  public  \wdy  of  trustees  constitute  tf 
the  Legislature  for  the  purixise  of  niaintaiaingtli 
d(K*ks,  and   for  that  purpose  having  authority  ti 
collect  tolls  to  be  applied  in  the  maintenance  nl 
repair  of  the  docks,  then  in  paying  «flf  a  large  diAli 
and  ultimately  in  reducing  the  t<dls  for  the  benefc 
of  the  public.    In  the  case  of  Uibbs  it  most  be 
taken  as  admitted  by  the  apps.  that,  knowing  thrt 
the  ih)ck  was,  by  reason  of  an  accumulation  of  mod 
thenin,  in  an  unfit  state  to  be  navigated,  they  did 
not  take  reasonable  care  to  put  the  same  into  t  & 
state  for  that  purpose,  whea^uiwn  the  SUn-a  Ntrak 
in   endeavouring   to   enter  into   the    dock,  struA 
against  the   mud,  and  the  cargo   thereby  becarae 
damage<l.     In  the  other  case,  which  did  not  ari* 
upon  a  denmrrer,  it  must  be  takeit  as  an  e^tablisbed 
fact  that  the  apps.  had,  by  their  servants,  the  meui 
of  knowing  the  dangerous  state  of  the  dock,  bsl 
were  negligently  ignorant  of  it.     It  is  plain  thai  if 
the  apps.  are  liahle  in  the  former  case,  ihev  must  be 
liable  also  in  the  latter.     If  the  knowledge  of  tke 
existence  of  the  mud-bank  made  them  responsible 
for  the  consequences  of  not  causing  it  to  be  removed, 
they   must   equally   be  resixmsible  if  it  wa*  onlj 
through  their  culpable  negligence  that  its  existence 
was  not  known  to  them.    The  iirincipk**,  therefore^ 
which  are  to  ri*gulate  the  judgment  tif  the  iiousein 
the  (me  case,  must  also  decide  it  i-;  ihe  other.    And 
the  question  therefore,  is,  what  are  the  principlei 
which  regulate  the  liabilities  uf  such  a  body  as  th«t 
of  the  M«'r*ty  Docks  and  Harbour  Board?*  Where 
>uch  a  body  is  constituted  by  statuti*  having  the 
right  to  U'vy  tolls  for  their  own  profit  in  considcn- 
tion  of  tiieir  making  and  maintaining  a  duck  or  s 
canal,  tiiere  is  no  doubt  of  their  liability  to  make 
gooil  to  the  persons  using  it  any  damage  occasioned 
by  iheir  neglect  iu  not  keeping  the  works  in  proper 
iviVa^x*   '^^vift  >i{\8A  ^<«AAfcvV  Uy  the  Court  ol  Qi  »§ 
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rar,  in  the  case  of  Pamaby  t.  THb  Lancaster  Canal 
■91019,  11  Ad.  &  EL  228.  The  ground  on  which 
e  Court  of  Error  rested  their  decision  in  that  case 
•tated  by  Tindal,  C.  J.  to  have  been  that  the 
inpany  made  the  canal  for  their  profit  and  opened 
to  the  public  upon  the  payment  of  tolls.  And 
le  common  law  in  such  a  case  imposes  a  duty  upon 
Im  proprietors  to  take  reasonable  care,  so  long  as 
hfey  keep  it  open  for  the  public  use  of  all  who  may 
wm  to  navigate  it,  that  they  may  do  so  without 
iiDger  to  their  lives  or  property.  The  only  differ- 
Boe  between  that  case  and  those  now  standing  for 
leddon  by  your  Lordships  is,  that  hero  the  apps., 
B  whom  Uie  docks  are  vested,  do  not  collect  tolls 
or  their  own  profit,  but  merely  as  trustees  for 
hfe  benefit  of  the  public  I  do  not,  however, 
hiak  that  this  makes  any  difference  in  prin- 
1^  in  respect  to  their  liability.  It  would 
t  a  strange  distinction  to  persons  coming 
ith  their  ships  to  different  ports  of  this  country 
bt  in  some  ports,  if  they  sustain  damage  by  the 
tgligence  of  those  who  have  the  management  of 
he  docks,  they  will  be  entitled  to  compensation, 
■d  in  others  they  will  not,  such  a  distinction  aris- 
if  not  from  any  visible  difference  in  the  docks 
hemielTes,  but  from  some  municipal  difference  in 
he  constitution  of  the  bodies  by  whom  the  docks 
>t  managed.  It  is  impossible  to  argue,  after  the 
Incision  of  this  House  in  the  case  of  the  Mersey 
^wb  and  Harbour  Board  v.  Cameron,  that  the  apps. 
IV  not  in  the  occupation  of  the  docks.  They  are 
*  much  the  occupiers  of  them  as  if  they  received 
lie  tolls  and  dues  for  their  own  use  and  benefit. 
y  principle  of  that  decision,  coupled  with  that  of 
^nia6y  V.  The  Lancaster  Canal  Cotajyany^  must  govern 
■8  case.  The  apps.  are  the  occupiers  of  the  docks, 
■titled  to  levy  tolls  from  those  who  use  them  .and 
fare  liable  to  the  same  responsibilities  as  would 
ttich  on  them  if  they  were  the  absolute  owners, 
scnpying  and  using  them  for  their  own  profit.  It 
nnot  be  denied  that  there  have  been  dicta,  and 
fbaps  decisions,  not  capable  of  being  reconciled 
ith  the  result  at  which  I  have  arriv^.  But  the 
lole  series  of  authorities  have  been  so  fully  brought 
der  review  in  the  very  able  and  elaborate  opinion 
the  learned  judges  delivered  by  Blackburn.  J.  in 
■wer  to  the  questions  put  to  them  by  your  Lord- 
tpt,  that  I  do  not  feel  myself  called  on  to  do  more 
in  to  express  my  concurrence  in  that  opinion.  I 
itent  myself,  therefore,  with  moving  your  Lord- 
ips  to  give  judgment  in  both  cases  for  the  defts.  in 


Lord  Wenslbtdalb. — My  Lords,  the  Court  of 
:.  Ch.  in  both  these  cases  founded  their  judgment 
that  of  the  Ez.Ch.  in  the  case  of  Lancaster 
wtal  Company  v.  Pamaby,  11  Ad.  &  £11.  330,  in 
lich  case  there  was  a  company  incorporated  by 
St  of  Parliament  for  the  purpose  of  maintaining^ 
sanal  to  be  open  for  the  use  of  the  public  on  pay- 


ml  of  rates  which  the  canal  company  might 
seive  for  their  own  benefit  (that  is,  the  profit  to 
divided  amongst  the  shareholders),  and  the  court 
Id  that  the  common  law  imposes  a  duty  on  the 
yprietors  not  perhaps  to  repair  the  canal  or  abso- 
\Ay  to  free  it  from  obstructions ;  but  to  take 
laonable  care,  so  long  as  they  kept  it  open  for  the 
e  of  all  that  might  navigate  it,  that  they  might 
vigate  it  without  damage  to  their  lives  or  pro- 
rtj.  Of  the  propriety  of  this  decision  there  could 
no  doubt  where  the  profits  were  received  for  the 
oefit  of  the  company.  In  the  present  case  the 
ck  board  do  not  receive  the  rates  for  their  own 
e,  but  to  be  applied  to  great  public  purposes  for 
9  benefit  of  all  the  subjects  of  the  realm,  that  is, 
maintain  the  docks  for  the  use  of  any  who  choose 
frequent  and  pay  the  debt  incurred  in  their  con- 


ference between  that  case  and  the  present.  If  this 
question  were  res  Integra  not  settled  by  the  authority 
of  decisions,  I  am  strongly  inclined  to  think  that  this 
decision  of  the  courts  could  not  be  supported.  It 
would  appear  to  me  that  this  case  falls  within  the 
principle  of  those  cases  which  have  decided  that 
when  a  person  is  acting  as  a  public  officer  on 
behalf  of  Government,  and  has  the  management  of 
some  branch  of  the  Government  business,  he  is  not 
responsible  for  the  neglect  or  misconduct  of  ser- 
vants, though  appointed  by  himself  in  the  same 
business.  This  was  the  principle  of  decision  in 
LanA  V.  Cotton,  2  Ld.  Kaym.  646,  and  Whitfield  v. 
Le  Despenoer,  Cow.  754,  and  other  cases.  The 
subordinates  are  the  servants  of  the  public,  not  of 
the  person  or  persons  who  have  the  superintendence 
of  that  department  even  if  appointed  by  them. 
Thus  the  Postmaster-General,  who  has  the 
management  of  one  department  of  the  public 
service,  the  duly  receiving,  and  conve3ring  and  deli- 
vering of  letters  from  and  to  different  places,  which 
is  eminently  beneficial  to  the  whole  community 
and  causes  profit  to  the  Government,  is  not  respon- 
sible for  any  of  the  servants  of  the  Post-office 
department,  though  he  might  appoint  or  dismiss 
them,  and  whether  the  Postmaster-General  be  an 
individual,  as  he  is  now,  or  two,  as  in  the  case  of 
Whi{field  V.  Lord  Le  Despencer,  or  if  more,  however 
numerous,  or  the  Crown  were  to  make  a  corporate 
body  for  the  regulation  and  government  of  the 
Post-office,  neither  individuals  nor  a  corporate  body 
would  be  responsible  for  the  neglect  of  their  ser- 
vants. In  this  case,  if  there  bad  been  a  post- 
master-general for  all  the  ports  of  EngUnd  to  take 
care  that  the  receipt  and  discharge  of  goods,  and 
the  repairs  of  ships  should  be  easy  and  con- 
venient and  the  receipt  of  Custom  duties  conve- 
nient, or  suppose  his  duties  to  be  limited  to  a  cer- 
tain number  of  ports ;  or  suppose  a  corporation 
were  appointed  instead  of  an  individual,  would  it 
cause  that  corporation  to  be  responsible  for  the 
defects  of  its  officers  by  whom  alone  they  act  in 
the  management  of  the  docks,  and  in  the  due  dis- 
charge of  its  duties  towards  the  public,  on  whose 
behalf  it  was  acting?  If  we  had  now  only  to 
review  a  great  number  of  cases  connectQ.d  with 
this  subject  decided  in  different  courts,  many  con- 
tradictory and  many  very  unsatisfactory,  I  should 
be  disposed  to  abide  by  the  decision  of  the  case 
of  Metcalfe  v.  Hethrington,  11  Ex.  Rep.  257, 
where  the  trustees  and  managers  of  the  narbour 
were  held  not  to  be  responsible  for  the  defaults 
of  the  persons  actually  emploved  in  conducting 
the  business  of  the  harbour.  If  this  case  depended 
only  on  the  decision  of  the  courts  below  I  should 
feel  great  difficulty  indeed  in  supporting  the  deci- 
sion of  the  Court  of  Ex  Ch.  But  I  cannot  help 
^  thinking  that  the  decisions  of  your  Lordships' 
gflpouse,  which  are  no  doubt  binding  upon  your 
r^TLo 


Lordships  and  all  inferior  tribunals,  have  gone  so 
far  that  they  have  concluded  the  question,  and 
ought  to  be  considered  as  deciding  that  the  apps. 
are  responsible.  In  the  case  of  the  Mersey  Docks 
and  Harbour  Board  Trustees  v.  Cameron,  and  Jones 
V.  Mersey  Docks  and  Harbour  Board  Trustees  in 
July  1864  (11  H.  of  L.  Cas.  444),  your  Lord- 
ships, upon  a  full  review  and  consideration, 
after  a  difference  of  opinion  between  the  consulted 
judges,  decided  that  the  apps.,  the  Mersey  Dock  and 
Harbour  Board,  were  liable  to  be  rated  as  occupiers 
though  they  occupied  those  docks  for  the  purposes 
of  those  who  frequented  the  port  and  derived  no 
benefit  from  the  occupation,  and  that  they  did  not 
occupy  for  public  purposes  in  such  a  sense  as  to 

It  seems 


exempt  them  from  liability  to  poor-rates, 
to  follow,  therefore,  that  they  were  not  considered 
as  being  on  tY\e  ftatm^  looXm-^  ^a  wiRMV^««%  ^^  ^\^^^ 
action;  Mod  thecourt  decided  that  there  was  nodif- 1  buildinga  tor  t)i<&  ^oiX-o'(&»^  qt  q'Odl^^t  ^^^^tosskoX 

Maml  Cam^^Vol.  n.  ^^ 
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IKABrrOCB  LA.W  CASKS. 
OULi.  p.  Turn  Genekai.  Iboh  Scbxw  Collik*  Coivavt  (Li* 


purpoaei,  but  veie  liabteaiinerepriTat«mdividu>l,i, 
ukI  if  w),  it  ii  ditflcult  to  tay  that  thev  were  actiiif: 
OQ  behalf  of  the  public  beoent,  and  tberefore  wGri> 
iireipomiblo  fur  the  neglect  and  default*  of  thtlr 
HTTanta,  bj  whom  alone  thej  could  act.  Wbetlii  i 
tbej  ware  acting  for  the  beneflt  of  the  public  or  d  ui 
•eeini  to  be  decided  b;  that  case.  Ai  ve  are  bonn<I 
tw  ;our  Lordtbipe'   deciiion,  the  opinion   of   the 

■ "'    "      1,  J.  mur'  ■ 

aDght  t 


Lord  Westbcbt. — M;  Lords,  I  entirely  concur  ii 

the  conduiiOQ  derived  from  the  authoritiea,  am' 
from  the  principlei  of  law  laid  down  in  the  Ten 
able  opinion  deU*ered  to  your  Lurdihips  by  Black 
bum,  J.  I  concur  also  in  the  obaervation  of  rii\ 
noble  and  learned  friend  on  t^  wooUack,  and  thai 
indgment  ought  to  be  given  for  the  deft.  i. 


in  coniequence  of  certain  obaarraii 
Cottenhun,  L.  C,  and  which  are  iepwt«d  in  tlii' 
caae  of  Itmmn  t.  FindiaUr,  G  CL  &  Fin.  I  c»ii 
weU  divine  what  waa  at  that  time  paaiing  in  iW 
mind  of  mv  Loid  Cottenbam.  My  Lord  Cottenham 
•eemi  to  have  thongbt  that  if  a  corporation  be 
trustee!  of  property  for  the  direct  benefit  of  oertoiri 
Individuals  and   there  is  no  other  corporate  pru- 

Cy  ;  and  if  in  their  capacity  as  trustees  an  act  ia 
•  by  order  of  the  corporation  wtiich  amounta  to 
a  tort  or  treipau  and  gives  a  right  of  action 
and  a  right  lo  domagei  to  an;  tmvate  inili- 
vidaal,  a  court  of  equity  woi^d  not  pernnt 
an  execution  to  issue  on  any  judgment  tliiit 
might  be  recovered  against  the  property  of  tliu 
corporaUoD,  teeing  that  it  ii  property  held  upun 
tnul  for  certain  linieflciariea,  and  that  the  coipor»i- 
tion  at  tnuteei  have  no  interest  therein.  But,  my 
Lords,  1  apprehend  that  waa  a  miaapprehension  un 
the  part  id  the  DoUe  and  learned  lord,  and  that  il 
would  lead  to  very  mischievous  consequences.  It 
it  by  no  means  true  that  a  court  of  equity  it  able  to 
protect  the  property  of  bcneflciariei  against  the  acl 
of  trustees.  If  trustees  alienate  prpperty  for  valu- 
able contideration  to  a  person  who  pays  that  cfjii- 
sideratlbn  witbout  notice  of  the  trust,  the  interiat 
of  the  beneSdariei  tuSert  from  that  act,  and  it  woulil 
be  a  very  unreasonable  and  a  very  mitcbievuus 
thing  if,  in  the  case  of  a  corporation  dealing  with 
the  public  or  with  individuals,  such  corporation 
shouU,  by  any  act  of  theirs  in  respect  of  properly 
committed  to  their  care,  give  a  right  ol  action  (o 
Individuals,  that  such  Individuals  should  be  deprivi^d 
of  the  ordinary  right  of  resorting  for  a  remedy 
against  the  body  doing  or  authorising  those  act-', 
and  sbuuld  be  driven  to  seek  a  remedy  against  tIil- 
individual  corporators  whose  decision  or  order  in 
tbe  name  of  toe  corporation  may  have  led  to  ihu,  | 
mischief  complained  of.  It  is  much  more  rea«ir"~ 
able  in  such  a  case  that  the  trust  or  corporate  pi 
perty  should  be  amenable  to  the  individuals  iiijuri 
because  there  it  then  no  failure  of  justice,  seei 
that  the  beneSciary  will  always  have  his  right  ui 
complaint  and  his  Eitie  to  relief  against  tbe  indivi- 
dual corporators  who  have  wrongfully  used  the 
name  of  the  corporation.  My  Lords,  tlie  leariH-d 
judges  observed — and  with  very  great  correctnes!)— 
that  it  is  not  everything  that  falls  from  a 
noble  and  learned  lunl  in  advising  tbe  Uoubl-. 
which  is  to  be  considered  at  the  opinion  of  thf 
House.  Those  observationt  of  Lord  Cottenhani. 
which  directly  tend  to  this  conclusion,  that  1\\k 
corporation  in  tbe  case  supposed  would  not  be 
amenable,  nor  would  tbe  corporate  property  b<j 
liable,  but  that  tbe  party  injured  would  be  obUfid 
to  hare  resort  to  the  individual  memlietB  ' 
act  to  be  done,  would,  if  the; 


riQognisad  a*  the  law,  ■udoKbtedl]'  Vcai  \ 
(ireat  evil  andi  injury.  Ms  Lord*,  I  Mltf 
ulMerratioDs  to  the  case  or  k  nmedj  no^ 
wrongful  act,  becaote  yon  we  -wurf  well  sn 
ITU  rule  has  been  well  ettoUiakad  that  if,  tat 
lit  a  contract  entered  into  irttb  a  corpontloDi 
hf  Act  of  Parliament,  ttie  oontmct  ia  madi 
cuiporation  nftrn  mm  of  the  corpormtiaa,  Ai 
may  ikot  be  entitled  toncom  ondar  diU  « 
That  may  be  a  very  convMtieDt  roto^  and  it  i 
all  affected  I17  the  considerktioiia  we  ai«  now  1 
with.  But  with  regard  to  the  obeerratlaReatt 
ti>  the  noble  aud  learned  Lofd  ChanoeUar  i 
lnUD.  I  conceive  that  tbey  on^K  no*  to  be  tt 
:  Ligarded  as  eatablithing  107  rale  that  at  al 
fires  with  the  deciiioD  at  whkli  your  Li 
.jiVe  arrived  in  the  caae  now  before  yoa. 
ogaid  to  what  baa  been  suggested  br  mj  ai 
.^amed  friend  (Lord  Wensleydale),  tW  It  wi 
more  correct  principle  to  bold  pnUic  dtptr 
lOt  to  be  answerable  for  inferior  aemMU,  tbi 
■a  quite  correct  where  an  officer,  fotflUiiig'  a 
laly,  is  directly  appointed  by  the  Ctown, 
<!tjng  as  the  servant  of  the  Clown  ;  bat  It  1 
pplication  to  the  case  of  tmib 
)ie  purpose  of  public  works^  ai 


Jadgmatt  affrmi  vAA  tatti  ■■  hoA  lyp 
Pit.  in  error's  atlomsyt,  Abrrii  and  ASa. 
Deft,  in  error's  attonieyt,  Qrmorii,  RimeSJ^ 
/lowcliffg;  Upton,  JcAnsi™,  and  UploL, 


BuitKen-nt-Liw, 


Mag  SI,  Jbw  3  onJ  4,  1866. 


Comers  6y  kmWt— KU  0/ 

Barratry— n  *  18  Vict,  c  10*,  *.  299— J  , 
of  Mpt  crew—"  Grna"  negHgenrx — Co«t 
ntgligtnct— Perilt  of  tie  Ka — JJipontiom 
Mader  a  Eonaautum — Imgitlarily. 

fn  an  aclim  on  a  bill  of  lading  bg  tie  ihipper  < 
against  the  ihipoumer  il  appeared  that  (At  cot 
akich  ikt  defu:  thip  wai  totailv  latt,  totu  o 
(Ac  pertom  in  charge  of  deJU.  Aai  mg&gtat 
boarding  tAeir  hehn  yjben  tAey  ought,  acc^rdu 
rulei  laid  dovn  la  tecl.  296  a/  the  Uaxhamt  i 
Act  1S5*  (17  ^  18  Fi'cl.  c  104),  to  Itaneper: 
ptTMoa  on  board  the  ihip  at  the  time  of  Ae 
teat  called,  but  Ay  kcI.  'iSS  of  that  Act  U  il 
thai,  in  COM  damage  to  praperlji  aritcM  from 
oioBTianct  by  ana  Aip  of  any  of  the  laid  n 
damage  ihaifbe  diemid  lo  have  MtH  oecosiaw 
wdfid  default  of  the  peraott  in  charge  of  tki 
nchthip.  The  bill  of  lading  a  "  ' 
ptriU,  barratn/  of  the  maiter  a* 
denta  or  damage  of  the  uat,  of  ID 
kind  soewr  .- 

3eUl,  firil,  thai  to  conttitute  barratry  there  am 
unlawful  act  vtilfulb/  done,  and  thai  the  von 
ful  default  "  tn  the  ilaiute  did  not  matt  the  a 
for  all  purpota,  but  were  onhf  laed  for  lit 
of  expraiing  that  the  thip  vat  ta  font,  oad 
perion  in  charge  of  the  dack  nuut  nyfai"»  lit  • 

Secondly,  that  the  lott  having  been  bnmgtt  aisi 

'   "^ ''«.,itioa»iiotiB«*Bil*i 

AaVJiL«fUfai«% 


MABITIHE  LAW  OASEa 


OmiLb  V.  Tm  Obxmral  Iiom  Scaxw  CotLon  Compamt  (Lntmn), 


[C.  P. 


tal  litre  U  no  diffhtnet  bttarett  "  groa  "  and 
JliH^gr»tt,anirthat"gnm"  M  mbf  latd  eu 
■plum,  atdtut  ru  a  J^nilirm; 
AatilwannibfneettKBy  forlhtpll.  toihrnr  lint 

wat  camsed  bg  Ike  net/tiyence  of  tlu  delta.,  and 
m  IKU  no  mm*  of  ordiniaj  curr.  on  t/u  part  of 
tr  Aip,   and  tiat  ie  vat  not  obligal  to  go 

and  mgaliae  l/u  font  thai  if  the  otlier  Aip 
Nt  temeiAing  whiiJiAt  wai  not  bound  to  do, 
II  mt  wrong  in  not  doing,  tit  Int  aould  net 


a  if  ihit  leal  an  irreguhariOl  an  appiuatam 
it  made  A>  qmuk  tU  depontiam,  md  that  it 
3  lati  to  nbjfct  to  lAem  at  the  trial 
iai  there  woe  no  irregvlariti/. 
ru  ui  action  On  ■  bill  of  lading  hv  the  pit., 
laot,  at  Ueiaina,  Sicilj,  agaloat  Uie  ownere 
t«an»hip  Black  ftinoe,  to  recorer  the  lalua 
D  goods  loat  in  that  ve<iet  in  coosequence 
Mon  between  her  and  the  steamahip  Araxei 

Sl  Vincent. 
eclaration  wai  on  the  bitl  of  lading,  and  act 

excepted  periK  which  trere,  "  the  act  of 
I  Queen's  enemies,  [drates,  robbera,  thierea, 
'  of  master  or  mariners,  restraint  of  princes 
Ti,  fire,  acddent  or  damajte  from  machinery, 

•team,  or  from  other  goods  by  contact, 
[,  leakage,  or  otherwise,  and  accidenta  or 
of  the  sess,  rlTen,  and  steam  navigatioD,  of 
r  nature  or  kind  soeTer."  The  declaration 
erred  that  the  defts.  did  not  aafely  or 
'  carry  and  deliver  the  goods,  but  took  such 

Improper  care  of  their  ateam-veMel,  and 
>d  and  directed  and  managed  the  same  in 
HI,  nei^ligent,  and  improper  a  manner,  that 
through  the  groii  carelessness,  £c.  of  the 
J  their  servant*  and  mariners  in  that 
and  not  otherwise,  the  said  steam-vessel 
at  force  and  violence  ran  fonl  of  and  atruck 

a  certain  other  sleam-vesael,  to  wit  the 

whereby  the  pit.'s  goods  were  sunk  and 
wholly  lost  to  the  pit. 
: — 1.  A  traverse  of  the  bailment.    2.  Not 

8.  That  the  deft*,  were  prevented  from 
[  and  delivering  the  goods  agreeably  to  the 
.pon  which  they  received  the  aame  by  the 

stioni,  taking  issue,  and  to  the  third  plea, 
•appoied  excepted  perils  in  the  plea  men- 
Eonaiiled  wholly  of  the  collision  in  the 
ion  mentioned,  and  that  the  coltiiion  arose 
wholly  caused,  and  the  said  supposed  perils 
nured  by  and  through  the  gross  coteleasness, 
the  def ta.  by  their  servant*  and  mariners  in 
■alf  and  not  otherwise,  and  that  the  defts. 
it  prevented  from  carrying  the  goods  by  the 
1  perils,  or  any  of  them,  farther  or  othwwise 
tlie  replication  mentioned. 
ther  [headings  are  not  material  to  Uie  que*- 
iaed  on  this  rule. 

e  trial  before  Erie,  C.  J.,  at  the  sittings  after 
rtnn  in  London,  It  appeared  that  the  goods 
don  were  shipped  by  the  pit.  at  Messina  on 
be  defls.'  vesKl  the  Blark  Prinee,  in  Oct. 
nd  the  vessel  proceeded  on  her  voyage. 
«i  were  called  who  were  un  board  the  Araxei 
hne  of  the  collision,  anil  stated  that  on  the 
tlw  8tb  Nov.  a  light,  which  turned  out  to 
of  the  Biiet /*rni:€,  wan  teen  right  ahead,  or 
dt  M  pelBt  oa  tbe  starboanl  bow,  aod  about 


tour  or  6ve  mile*  off ;  thai  the  helm  of  the  ^razet 
was  ported  and  the  light  brought  about  three  points 
on  the  port  bow.  Shortly  afterwards  tbe  light  waa 
seen  close  on  the  Araxei,  and  order*  were  given  to 
port  the  helm  and  stop  the  engine*  of  that  (hip, 
which  were  done,  and  almost  immediately  after- 
ward* the  collision  took  place,  tbe  port  bow  of  the 
Araxa  striking  the  starboard  beam  of  the  Biad 
Prinoe,  and  the  Blact  Prince  went  down.  No 
witnesses  were  called  who  were  on  board  the  Blact 
Prince,  bat  it  was  clear  from  U)e  evidence  that  she 
most  have  starboarded  her  helm  when  she  ought  to 
have  ported.  Both  the  Araiei  and  tbe  Bbick  Prince 
were  English  ships,  and  the  latt«r  wai  owned  by 
tlMdeft*. 

Erie,  C.  J.  told  tbe  jury  that  if  they  were  of 
opinion  that  the  Black  /Vi'nce  was  sunk  by  reason  of 
negligence  on  the  part  of  the  crew  bringing  aboat  a 
collision  with  the  Araxei,  and  that  the  Aram  eould 
not  by  reasonable  care  have  avoided  that  collisloa 
they  wonld  find  for  the  pit.,  and  that  the  pit.  wa* 
bound  to  wove  that  there  was  no  want  of  ordinary 
care  in  toe  management  of  the  Araxti,  by  the 
exercise  of  which  the  collision  wonld  have  been 
avoided.    The  jury  found  a  verdict  for  the  pit.  for 

1220t 
In  the  conne  at  the  trial  it  was  proposed  to  pnt 


mission.  The  judge'*  order  was  an  order  t 
on  interrogatoriea,  and  the  commissioner  was  com- 
manded to  examine  on  interrogatories  and  aiva  voce 
witnesses  for  the  pit.,  the  pit.  to  tie  at  liberty  to 
examioe  on  interrogatories,  and  to  pat  additional 
questions  vioi  voce,  with  liberty  to  the  deft,  to  cross- 
examine  upon  cross-interrogatories  anil  additional 
iii'ui  voce  questions.  Interrogatories  were  aent  out, 
and  the  deft*,  did  not  join  in  the  commission,  but 
sent  out  cross-]  nterrogatories.  At  the  examination 
both  the  pit.  and  defts.  were  represented,  and  the 
gentleman  who  appeared  for  the  pit.  put  qaestion* 
to  the  witnesses,  but  did  not  ti«e  the  interrogatorje*, 
and  the  gentleman  who  appeared  for  the  defls.  and 
was  not  a  lawyer  cross-examined,  and  one  of  lira 
ed  was  not  called. 


E.  Jam*,  Q.  C.  in  Easter  Term  obtained  a  rule 
calling  on  the  pit.  to  show  cause  why  the  verdict 
should  not  be  set  uide  and  a  verdict  entered  for  the 
defts.  pursuant  to  leave  reserved,  on  the  ground 
that  the  condoct  of  persons  in  charge  of  the  deft*.' 
ship  brought  the  case  within  the  exception  of 
barratry  in  the  bill  of  lading,  or  why  there  should 
not  be  a  new  trial  on  the  gronnd  that  the  judge 
ought  to  have  told  the  jn^  that  the  loss  waa  canaed 
bv  peril  of  the  seas  within  the  bill  of  lading,  and 
also  that  he  ought  to  have  left  to  the  jury  whether 
the  loss  waa  caused  by  gross  negligence ;  also, 
whether  the  toss  might  not  have  been  avoided  by 
care  on  the  part  of  Uiose  on  board  tbe  Araxei,  and 
on  the  ground  of  the  misreception  of  the  dppositioni 
taken  at  Messina,  or  why  judgment  ■boald  not  be 
stayed  on  the  ground  that  matters  set  forth  in  the 
replication  to  the  third  plea  do  not  take  the  case 
ont  of  tbe  protectioD  given  to  the  defts.  by  the  bill  of 
lading.    Against  this  rule 

The  SoScilor- General  (Collier;,  Hannen.  and  Cohen 
now  showed  cause. — The  first  ground  is  that  the 
acts  of  negligence  proved  amounted  to  barratry, 
and  my  friend  relies  on  sect*,  296,  29T,  29S,  and  299  of 
the  IT  &  18  Vict.  c.  104.  This  cose  ha*  already  been 
considered  In  The  General  Iron  Sereia  Coilier  CDnmniry 
V.  Mail,  Ifi  Moo.  P.  C.  C.  122 ;  *  L.  T.  Hep.  N.  8. 
138.  The  contention  on  the  other  side  Is,  chat  the 
word*  •' wiUiiV  AclauU"  \waecV^fifiia»^*i»»>sw- 
ratry .  It  U  wi*  w\X\i  *,>«  \n\Kni«.So(v  \ni  i'A^-a&  "iioa 
owner*  it  wwjiA\»  ■,  \mi.  ftwi  »wjw»  A  ^i.  cAos 


c.  p.] 


MAETTIME  T.AW  OASES. 
OuLL  t>.  Till  Qhbul  laan  Scmcw  Coixmt  CoMPUrr  (LnRm>). 


i»  the  iotention.    This  point  wm  teken  in  the 
Adminltj  Court  uid  oremiled : 

TIta  Seme.  Smh.  Aim.  Bep.  411 ; 

Tit  Druid,  1  W.  Bob.  kim.  Bep.  SSL 
bi  2  Arnoald  on  Uuine  lunirance,  Srd  ed.  IVi, 
iti)«aid  th&t"bsmU7,  in  the  English  l>w,  may 
be  (kid  to  compreheud  not  onlj  erery  spedfl*  <u 
fmid  BDd  knafery  ooTinonsty  committed  bj  the 
muter  with  the  intention  of  beD«9ting  hlmielf  ' 
"■" *  ""ii  ownere,  but  exerj  wilful  act 


whereby  the  ownen  or  charterer*  of  the  •hip  (i_ 
«Met  where  the  latter  are  considered  owneri  pB 
taapoti)  are  in  fact  damnifled."  Phgn  t.  ITie  Riyal 
ExcKaiye  ljauran»  Conptny,  7  T.  R  SOB  ;  Earh  T. 
Rotcero/i,  8  Ejut,  1 26,  may  be  relied  on  b/  the  other 
dd^  and  the  effect  of  the  deciiioa  there  ia,  that 
there  may  be  barratry  without  an  eipreu  intention 
to  injure  the  owneri ;  bnt  there  the  captain  did  an 
illegal  act,  and  did  it  agaioit  hia  better  judg- 
ment and  In  breach  of  implied  ordert  from  the 
owneri,  though  for  thdr  beueflL  In  Tuff  t.  Wot- 
Bum,  a  C.  B.,  N.  S.,  710,  though  the  preciie  point 
wai  not  raided,  there  ii  a  conatruction  of  the  statute 
excluding  the  contention  of  the  other  tide : 

MomxM  T.  Tht  Gaund  Sttam  NamgatiiM  Compmn, 
8  Ex.  783; 

Sadler  T.  Dram,  8  U.  A  W.  896. 
A  wilful  default  muit  be  (hown  on  the  part  of  a 
peraon  who  knowi  it  to  be  wrong ;  it  mutt,  in  tact, 
be  ahown  to  be  a  crime,  or  it  i»  not  barratry : 

2  Finona  an  Maritime  Law,  289 ; 

Todd  V.  adue,  1  8tark.  240. 
Here  must  be  a  wrongfol  intention  on  the  part 
of  the  master ;  a  deriation  i*  not  barratry,  because 
it  ii  not  done  with  a  wrongful  intenttou : 

/!%■  T.   7k  Awd/  £ialaUB  /aaraM   Gnmms, 
IPritob.Adm.  Dig.  147; 

WyH  V.  Pict/ord,  8  fi,  A  W.  448. 
It  doei  not  follow  that,  because  an  act  U  by  statute 
made  wilful  for  a  particular  purpose,  it  is  bo  for 
eveir  purpose.  It  is  reasonable  that  when  a  statu- 
table provision  ii  broken  the  owner  should  be  liable, 
and  the  words  "wilful  default"  are  put  in  for  that 
purpose,  but  not  for  any  other,  and  all  the  cases 
show  that  there  cannot  be  barratry  if  the  owner 
would  be  liable,  but  there  must  be  such  a  breach  of 
tnut  that  the  owners  would  not  be  liable  :(  TAe  7<£a, 
1  Lush.  6.)  The  second  point,  that  the  loss  was 
caused  by  peril  of  the  sea,  has  been  already  decided 
in  Lhyd  t.  The  General  Iron  Screw  Collier  Company, 
S  H.  &  C.  2S4  ;  10  L.  T.  Rep.  N.  S.  586,  which  was 
a  oaxe  arising  out  of  this  rery  collision,  and  the 
pleading!  are  ideutical.  [Willbs,  J.— The  Court 
of  Ex.  does  not  seem  to  have  been  aware  that  thia 
had   decided  the  point  above    eleven  yean 


before:  BiiUij 

Jonay.Pii 
Daiin  v.  Oxliv,  83  L.  J.  116,  C.  P. 
N.  8.  268. 
Tlie  next  point  is,  that  the  judge 


10  L.  1 


«); 


Conaai^,  ll 

WOimv.Rm 

Bep.  N.  5. 1 


■,lLawBepLie3,in« 


,   __,__„_   ought  U)  have 

aiked  the  jury  if  the  loss  was  caused  by  gross  neg- 
ligence, but  it  has  been  held  in  many  cases  that 
there  is  no  difference  between  negligence  and  gross 
negligence:  (ITi'iionv.  Brelt,  11  M.  &  W.  113,  per 
Rolfe,  B.  at  p.  IIBJ  [Willks,  J.— That  was  oon- 
iidered  in  Beale  t.  The  South  Devon  Baiha^  Covmang, 
8  H.  4  C.  337 ;  2  L.  T.  Rep.  N.  S.  665.  Eblb, 
C.  J. — I  hare  no  doubt  I  thought  it  my  duty  not 
to  use  a  word  to  which  I  caonot  attach  any  dis- 
tinct meaning.]  Then  it  is  said  that  the  inter- 
rogatories were  not  put,  bat  the  defts.'  agent 
cross-examined  the  witnesses.  [Willeb,  J. — If  no 
tpplication  was  mode  to  quash  the  depositions,  they 
osanol  object  to  them  at  the  tha\.1    lio,ls\ibm\t 

Ibmt  (hej  caimot,  and  the  queitiou  wera  otAj  to  \  i»4  «>ibcw»  liia  %«i\>^'i!Mtu6i. wt 
fon  th»t  lbs  good*  were  put  OQ  boart.  v  eonaiAiAna,  ba^iAiiA  <ava.43fiM 


£  Jojius,  Q.  C  £wsU<v  Q.  C;,  and  Sv 
man  In  support  of  the  rulel — Thia  ii  dift 
An  action  by  one  shipowner  ogaiaK  n 
uollision  ;  this  is  an  action  on  a  uuiUac 
iiucstion  is  what  are  the  rights  of  the  nr 
[bat  contract  Even  a  common  oarner 
III*  legalpoaition  by  entering  into  a  •pcelil 
( CcBT-t.The LaaeaikireandYoriaiinJfaiit^ 
1  Ex.  707.)  Here  the  contract  U  to  on 
responsible,  barring  certain  Utiogs.  To  < 
tiarratry  no  intent  to  damage  need  be  ska 
(kct  is  wilfully  and  deliberately  doDi.  . 
master  had  implied  instmctlons  to  obey  tl 
I'arliament,  and  he  has  not  done  m,  is  t 
that  he  must  have  ttarbooided  faia  belaL  '. 
irilful  violation  of  the  law  by  whidi  thi 
i  u  fact  damEiifled : 

V.  ftiru  , 
Com.80fi. 

In  PKyi>  v.  The  Eeyal  Exfiungt  InmroK*  I 
[he  deviation  was  not  a  violation  of  ths  Isi 
ii  purely  a  question  of  contract,  and  th>  A 
loay  limit  his  liability : 

Aiuti»T.  7UMam*eiler,  SieMeU,,mi  Im 
AaJiR^  Compan.  10  C.  B.164  ; 

Great  iioHhem    AaAniy  Ctm^aiif  v.  ila 
L.  J,  819,  a  B. ; 

Smith's  Law  of  Uastsr  and  Bsrrant,  lU) 

Buaeg  V.  FMi,  2  O.  H.  «  &  432. 
The  case  of  Lhyt  v.  The  Gneral  Inm  Sfm 
iTonqiang  does  not  apply,  as  that  was  a  dnran 
riuestion  in  this  cose  is,  not  as  to  the  collidv 
Liut  whether,  if  there  had  been  greater  can 
[lart  of  the  Araree,  It  would  not  have  lo  ifia 
the  blow  as  not  Co  have  sent  the  Bioct  ftnc 
bottom.  The  loaa  is  not  caused  by  tbe  E 
alone,  but  by  the  violence  of  the  collii> 
jury  have  found  that  the  Araiet  oiniU 
ordinary  corehave  avoided  thecollisioii;biitll 
consistent  with  that  that  they  could  have  p 
the  damage  to  the  goods.  Then  as  to  tbi 
tions,  in  sending  a  commissiou  out  it  ii  i 
fiortant  to  know  if  the  examination  is  ts 
itoce  or  by  interrogatories,  as,  if  the  fviD 
iiecessaTT  to  send  some  one  out  who  kmn 
thing  of  legal  proceedings.  In  some  cu 
the  witnesses  do  not  exactly  answer  a  qnsti 
necessary  to  pnt  another,  and  therefore 
^neraUy  power  in  the  oommission  to  ezll 
race.  Iliis  examination  was  not  accordil 
terms  of  the  commission,  as  the  commisn 
not  put  the  cross-interrogatories.  The  comnd 
not  the  agent  of  the  parties  to  dispense  wi 
was  ordered  by  the  commission,     lliey  dt 

CWi  V.  Bernard,  1  Sim.  L.  0.  171  j 

H^osv.  Dabiii.2  Q,  B.  646) 

Beale  V,  South  Devon  RaibBaa  ComptmmOi 
H,  ±  N.  876  1 

FmUer  V.  Pkimard,  11  Q.  B.  847 : 

AmUv  r.  White,  2  Sim.  L.  G.  216; 

SmAv.  Scott,  4  Taunt  126 : 

WUton  V.  The  Albntic  Boyd  Sleia»  Xait 
10  C.  &,  N.  a.,  468  i  4  L.  T. . 


WiLLES,  J. — I  am  of  opinioD  that  QiiiTi 
le  discharged.  With  respect  to  the  ida 
he  depositions,  I  should  regret  if  it  tamei 
Loy  objection  going  merely  to  ibe  img 
the  proceedings,  and  not  to  th«  mHita,  i 
luken  ;  but  in  this  case  1  am  not  satiaScd 
[regularity  has  taken  place.  ^Rie  oomp 
lists  in  this,  that  whereas  the  eom^u 
obtained  b}  the  pit.  for  an  "Trwitilnathw 
:oiWan«»  ot  iivUieases  on  hi*  bebalf  at 
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Grill  v.  The  Gsnbral  Ibon  Screw  Collier  Company  (Limited). 


[C.  P. 


D  Ihoee  witnesses,  one  of  those  witnesses,  whose 
>iice  it  is  stated  would  have  been  important,  was 
called,  whereby  the  cross-interrogatories  were 
mt  to  him ;  and  that  in  respect  of  others  of  the 
BMes  who  were  called  the  written  interrogatories 
•red  and  furnished  by  the  def ts.  were  not  ex- 
tod  ;  and  that  the  examination  of  some  of  the 
iMses  consisted  only  of  a  series  of  questions  put 
Hr.  Talayera,  who  was  instructed  to  attend  the 
■^nation  on  the  part  of  the  def  ts.,  and  who  got 
•nswers  to  the  cross-interrogatories.  The  court 
11  asked  in  Vain  to  have  pointed  out  any  matters 

tile  benefit  of  the  def  ts.  that  were  not  put  for- 
id  by  the  gentleman  who  represented  them,  and 
fiet  that  they  cannot  be  pointed  out  shows  that, 
all  practical  purposes,  the  cross-interrogatories, 
he  substance  of  them,  were  administered,  though 

in  a  written  form,  to  the  witnesses  called,  and 
I  the  defts.  have  really  suffered  no  detriment  what- 
'.  This  objection,  therefore,  has  no  solid  founda- 
»  and  only  amounts  to  this,  that  the  questions 
i  put  by  word  of  mouth  instead  of  being  read  from 
itten  paper,  and  that  being  so,  I  think  my  Lord 
right  in  allowing  the  depositions  to  be  received 
rideDcc.  If  it  be  any  satisfaction  to  the  defts., 
mid  desire  to  say  that,  having  read  the  examina- 

by  this  gentleman,  I  caniiot  agree  that  he 
''ed  any  want  of  either  mercantile  or  legal 
Boess.  Now  we  have  to  discuss  the  really  im- 
Mit  questions  in  the  case.  The  first  of  them 
ta  was  reserved  is,  whether  the  loss  which  took 
5  under  the  circumstances  of  this  case  was  a 
in  respect  of  which  the  defts.,  as  shipowners, 
-^  but  for  the  exemption  in  the  bill  of  lading 

been  answerable  to  the  pit.  as  a  shipper,  yet 
It  falls  within  the  exceptions  in  the  bill  of  lading, 
^  as  being  a  loss  caused  by  a  barratry,  or  by 
ft  of  the  sea.  And  first  with  reference  to 
tlier  it  was  a  loss  by  barratry.    For  the  pur- 

of  deciding  that  question,  of  course  it  is 
ftsary  for  the  court  to  be  satisfied  whether  a 
Mrous  act  appeared  on  the  evidence,  and  that 

reasonable  conclusion  from  the  evidence  was 

the  act  by  which  the  loss  took  place  was  some- 

g  barratrous  on  the  part  of  those  on  board  the 
Prince,  The  Araxes  appears  to  have  been 
ring  on  her  right  course ;  there  is  no  proof  of 
negligence  whatever  on  her  part.  She  appears 
'» of  all  to  have  seen  the  Black  Prince  some  five 
it  off  on  her  starboard  bow.  Her  helm  was 
ed  so  as  to  bring  the  Black  Prince  on  her  port 
,  and  in  that  position  they  remain  till  shortly 
>re  the  collision;  the  collision  being  that  the 
res  ran  into  the  Black  Prince  on  her  starboard 
about  midships,  whereupon  the  Black  Prince  sank, 
the  goods  on  board  of  her  belonging  to  the  pit. 
i  entirely  lost.  It  must  be  admitted  that  the  proper 

of  the  conduct  of  the  parties  was,  that  while 
Araxes  was  right  in  porting  her  helm,  the  Black 
ee  must  at  some  period  have  starboarded  her 
1.  There  being  no  circumstances  shown  to 
fy  a  departure  from  the  rule  which  requires 

vo*iSi«ls  to  port  their  helms,  necessarily,  the 
k  Piince,  or  those  on  board  of  her,  were  in  fault. 
d  not  follow  what  was  the  extent  of  that  fault. 

amount  of  negligence  might  be  sot  down  such 
'ould  make  tlie  owners  liable,  at  any  rate,  for 
mount  of  negligence  up  to  an  act  of  misfeasance, 
ren  an  act  of  malfeasance,  so  as  in  the  latter 
to  surpass  negligence  altogether.  The  evidence 
ars  to  have  come  from  the  people  on  board  the 
3SS,  and  no  evidence  was  given  by  people  on 
1  the  Black  Prince,  There  was  no  evidence 
tr  way  of  whether  what  was  done  was  done 
lily  or  only  by  default.  Under  these  circum- 
3ea,  apart  from  the  statute,  it  would  liardly  bu 
sided,  I  suppose,  on  the  part  of  the  defts.  that 
wmM  M  pwoi  of  barratry,  barratry  consisting  of 


something  done  in  fraud  of  the  owners.    It  is  not 
like  the  case  referred  to  in  the  argument,  in  which 
it  has  been  held  that  the  master,  by  using  the  vessel 
in  smuggling,  or  for  some  other  unlawful  purpose, 
without  leave  of  the  owner,  although  he  intended 
that  the  owner  should    have    the  benefit  of   the 
adventure,  was  guilty  of  barratry.    Those  cases  do 
not  at  all  prove  the  propriety  of  the  definition  con- 
tended for,  for  this  simple  reason,  because  nobody  has 
a  right  to  risk  the  property  of  another  in  wilfully 
doing  an  unlawful  act  without  his  leave,  whether 
his  intention  be  to  benefit  him  or  not.    It  is  that 
sort  of  intention  one  sometimes  hears  of  in  a  case  of 
forgery.    A  person  puts  another's  name  to  a  bill, 
and    on    the  part   of    the  prisoner    it    is    urged 
that   he    had   large  expectations   of   money  from 
some  one,  and  was  sure  to  have  the  money  in  his 
pocket  so  as  to  take  up  the  bill,  and  intended  to  do 
so.  The  answer  to  which  is,  that  he  had  no  right  to 
incur  the  risk  of  his  being  in  funds,  and  had  no 
right  to  put  his  good  intentions  against  the  peril  to 
which  he  exposed  the  person  who  took  the  forged 
instrument,  or  the  annoyance  to  which  he  put  the 
person  whose  name  he  thought  proper  to  use.    His 
good  intentions  are  utterly  immaterial.     That,  I 
take  it,  is  the  explanation  of  why  the  master,  in 
doing  an  act  which  is  obviously  unlawful,  though  he 
chooses  to  take  the  risk  of  being  punished  and 
intends  the  owner  to  get  the  benefit  of  it,  if  he  has 
not  his  leave  to  incur  the  risk,  does  a  barratrous 
act.    It  must  be  an  unlawful  act  wilfully  done 
which   occasions   the  injury.      Here  there  is  no 
evidence  that  the  act  done  was  of  such  a  character 
that  it  was  barratrous.    But  it  is  said  that  the 
effect  of  the  statute  is  to  make  it  by  a  fiction  of 
law  a  barratrous  act ;   because  the  statute  says  that 
if  damage  shall  accrue  from  the  non-observance  of 
any  of  the  regulations  set  down,  it  is  to  be  deemed 
to  have  been  occasioned  by  the  wilful  default  of  the 
person  in  charge  of  the  ship ;  and  it  is  said  that  by 
reason  of  that  provision  it  must  be  taken  for  all 
purposes,  among  others  for  the  purpose  of  this  case, 
that   the   helm    was   wilfully  starboarded  by  the 
persons  on  board  the  Black  Prince,  and  that  the  col- 
lision was  therefore  caused  by  an  act  that  was 
barratrous  because  an  act  contrary  to  law  and  an 
act  which  redounded  to  the  disadvantage  of  the 
owners.    Upon  consideration  I  am  unable  to  arrive  at 
that  conclusion.  The  statute  in  question  was  certainly 
not  passed  with  a  view  to  determine  cases  of  the 
description  of  that  now  before  us ;  questions  arising 
upon  a  contract  between  the  shipper  and  the  ship- 
owner.   That  statute  was  passed  with  a  different 
intention,  namely,  for  the  regulation  of  ships  and 
for  determining  the  rights  of  shipowners  inter  se. 
It    appears    from  the  case  cited    from '  Swabey's 
Reports,  that  it  was  thought  by  Dr.  Adams,  thai 
the  expression  "  wilful  default "  might  be  construed 
to  mean  malfeasance ;  but  it  was  held  in  that  case 
by  the  learned  judge  of  the  Admiralty  Court,  that 
the  statute  had  no  such  intention  as  that,  and  that 
the  words  '*  wilful  default,"  which  I  think  it  must  be 
admitted  are  rather  unhappily  chosen,  were  chosen 
for  the  purpose  of  expressing  that  the  ship  on  board 
of  which  the  blunder  has  been  made  of  not  porting 
the  helm,  under  the  circumstances  m  which  the  rule 
applies,  was  to  be  considered  the  ship  which  was  in 
fault ;  and  that,  unless  the  person  on  board  could 
explain  why  he  did  not  port  the  helm,  he  must  be 
answerable  for  the  like  consequence,  as  if  he  had 
wilfully  abstained  from  doing  so.    That  appears  to 
me  to  be  strongly  confirmed  by  the  Mubsequent  Act. 
For  the  purposes  of  this  case  we  are  dealing  with 
the  17  &  18  Vict. ;  but  the  court  is  at  liberty  to  see 
how  the  Legislature  (Ivnlt  with  the  subject  in  the 
huhscquirnt  Aci,  and,  l^xiKing  at  the  25  dc  2(>  Vict, 
c  63,  1  ftud  Um\.w\VlM\  ^^1«l\\\\.\%%x:\>\  T^VewA.\fc^ 
and  thai  ia  aecU.  11 » l*^,  MA'ia^^Tw\»ss«LSa\a»^^ 
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with  reference  to  what  is  to  be  the  presamption  the 
court  should  act  on  in  case  of  collision ;  and  by 
sect.  29,  *'  If  in  any  case  of  collision  it  appears  to 
the  court  before  which  the  case  is  trie<l  that  such 
collision  was  occasioned  by  the  non-observance  of 
any  relation  made  by,  or  in  pursuance  of,  this 
Act,  the  ship  by  which  such  regulation  has  been 
infringed  shall  bo  deemed  to  be  in  fault,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  a  departure 
from  the  regulation  necessary."  Hierefore,  when  it 
was  seen  what  difficulties  presented  themselTes  in 
the  case  in  Swabey,  and  the  Legislature  came  again 
to  deal  with  the  subject,  it  excluded  any  doubt  by 
showing  that  "  wilful  default"  was  not  used  in  any 
case  which  would  exclude  the  conclusion  that  the 
act  was  a  negligent  one  for  which  the  owner  of  the 
vessel  was  liable.  I  consider,  therefore,  that  the 
statute  was  passed  not  for  the  purpose  of  altering 
the  rights  of  parties  who  were  contracting  with  one 
another,  but,  as  far  as  the  learned  and  very  able 
arguments  which  we  have  heard  has  enabled  me  to 
judge,  I  think  I  may  say  that  "  wilful  default"  is 
not  an  expression  of  art,  and  for  the  reasons  I  have 
stated  I  think  it  is  loosely  used  simply  for  the  purpose 
of  showing  first,  that  the  vessel  is  in  fault,  and 
secondly,  that  the  person  who  is  on  deck  is  to  be 
called  on  in  any  proceeding  against  him  to  explain 
his  conduct  in  not  complying  with  the  Act,  and 
that  he  is  to  be  considered  as  in  *'  wilful  default," 
and  punishable  as  a  person  who  has  wilfully  neg- 
lected his  duty,  unless  he  can  explain  how  it  was  he 
did  not  comply  with  the  statutory  regulations. 
That  is  the  whole  scope  of  the  enactment,  and  it 
appears  to  me  not  to  affect  the  question  between  the 
parties  under  the  circumstances  now  brought  before 
the  court.  Then  comes  the  question,  the  importance 
of  which  one  could  not  exaggerate  if  it  was  not  that 
the  shipowners  have  the  remedy  in  their  own  hands 
to  exclude,  by  more  precise  language,  the  conse- 
quences which  it  may  be  said  they  have  entered 
into.  That  is  the  question  whether,  upon  the  true 
construction  of  the  bill  of  lading  in  this  case,  the 
loss  has  hapiiencd  by  perils  of  the  sea  within  the  ex- 
pression *' perils  of  the  sea"  in  that  document.  I  do 
not  propose  to  say  much  on  this  point,  because 
I  conceive  that  it  has  been  already  decided  in  the 
Court  of  Ex.  {Uoyd  v.  The  General  Iron  Screw 
Collier  Company)  in  a  similar  action  to  the  present 
brought  in  respect  of  the  very  same  collision,  and 
arising  upon  the  construction  of  the  same  language. 
But  as  reference  has  been  made  to  the  case  of  insur- 
ance as  if  it  was  one  not  sufficiently  considered  in 
that  case,  and  not  well  to  be  distinguished  from  the 
case  of  an  action  on  a  bill  of  lading,  I  will  say  a 
word  upon  that.  With  respect  to  a  policy  of  insur- 
ance it  must  be  remembered  that  it  is  a  positive  con- 
tract to  insure  against  the  perils  described,  and  not 
an  exception  from  liability,  and  therefore  it  is  only 
necessary  to  see  whether  the  perils,  in  respect  of 
which  the  assured  seeks  to  recover,  come  within  the 
description  in  the  insurance  in  point  of  fact.  More- 
over, I  should  observe  that  the  general  words  at  the 
end  of  the  specified  perils  in  the  policy  of  insurance, 
"  all  other  perils  that  may  come  to  the  ship  during 
the  voyage,"  clearly  show  that,  although  the  perils 
to  which  the  ship  has  l>een  exposed  may  have  been 
brought  about  by  circumstances  not  strictly  coming 
within  the  description  of  "  perils,"  yet,  if  a  loss  hap- 
jiens  by  the  perils  specified,  the  previous  circum- 
stances are  to  be  rejected  as  immaterial.  There- 
fore you  have  a  question  whether  the  loss  happened 
by  a  peril  of  the  sea  plus  the  negligence  of  A.  B. ; 
perils  of  the  sea  to  which  the  vessel  might  have  been 
exposed  but  /or  the  misconduct  of  C.  D.  or  what  not. 
With  respect  to  the  action  on  a  V\\\  ol  \ad\Tiit^lYva\. 

stands,  as  it  appears  to  me 

footing.    The  contract  ia  a  contract  tA  cazry 
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reasonable  care  and  safety  unlets  pra vented  t^fl^ 
tain  excepted  perils ;  and  therefore^  when  yoa  |Mi 
that  the  damage  is  caused  by  one  of  the  en^lri 
perils,  but  also  prove  that  there  has  not  been  MB^te 
with  reasonable  care,  by  reason  of  idticfa  tbe  |Mf 
were  exposed  to  the  peril,  yoM  have  conflicting  fi^ 
tions  of  the  contract  which  yon  mnit  cfcin 
between.  On  the  one  hand  the  owner  of  tfaefl^i 
promises  reasonable  care,  sldll,  and  dilxgaitt  flqj 
his  master  and  mariners ;  on  the  other  hud  ke^ 
*'  I  am  not  to  be  answerable  if  the  acddenthipM 
by  perils  of  the  sea."  How  are  yon  to  ftam 
those  ?  It  has  been  said  they  may  be  nooocfiri  jf 
saying  that  if  the  accident  happens  bv  pmbflf' 
sea,  but  is  brought  abont  by  want  of  aoecai 
skill  on  the  part  of  the  master  and  miriocn^ 
have  a  breach  of  the  contract  before  yoa  tarn 
tiie  exception.  Whether  that  is  an  sniwcrorM 
is  unnecessary  to  consider  now;  wears  \Kmk 
the  case  of  Lloydr.  The  Gaierallnm  Senm  Cbir' 
puny,  which,  so  far  as  I  have  be»i  aUe  to  ti 
matter  over  in  my  mind,  is  supported  \ij  the 
Phillips  V.  Clark  m  this  court.  It  will  not 
very  much  diligence  to  find,  on  the  ml 
referred  to,  and  on  what  has  been  called  the 
mercantile  law,  abundance  to  show  that  tUi 
new  doctrine,  and  I  would  make  no  further  n 
on  this  part  of  the  case  beyond  saying  that  the 
question  arose  at  the  trial  of  the  issue  u  iii 
on  the  replication  on  which  the  Court  of  b 
nounced  judgrment,  with  one  exception,  isi 
depends  on  the  use  of  the  word  '*groM'*h 
replication,  whereas  the  learned  judge  stthi' 
laid  down  that  with  reference  to  the  drco 
of  this  case  gross  and  ordinary  negligeooe 
effect  the  same,  and  althougn  in  a  portion  rf 
summing  up  the  word  "gross"  was  used,  Tctft 
accompanied  by  a  statement,  in  which 
concur,  that  there  was  no  distinction  at  lUte 
purposes  of  this  case  between  gross  and  ^ 
negligence.  Here  we  may  endeavour  to  obtain  i 
mation  upon  the  meaning  of  the  word  "groM,* 
it  was  said  was  improperly  rejected  or  made 
with  in  the  summing  up.  So  far  as  the  a 
has  gone,  I  have  been  unable  to  ascertain 
the  injury  that  is  complained  of  by  the  deftiil' 
using  the  word  **  gross.**  What  does  it  meiaf  * 
one  appears  to  be  able  to  give  an  answer.  Ifj^ 
bend  the  answer  has  been  given  long  ago  Id^i 
cases,  and  I  own  I  entirely  agree  with  &  ^^^'^ 
Lord  Cran worth  that  '*  gross  negligence'*  i>^ 
nary  negligence  with  a  vituperative  epithet, 
was  the  law  laid  down  in  Wj^  v.  P 
and  upheld  and  recognised  in  tiie  Ex.Ch^^ 
judgment  of  Crompton,  J.  in  Beak  v.  7^^,. 
Devon  Railway  Company,  Hie  conf  oaion  M^|| 
have  arisen  in  using  the  word  '*  ne^^genoe"  z%\ 
was  an  afikmative  word,  whereas,  in  tmth,  i^^ 
negative  word ;  it  is  the  absence  of  such  carSi^ 
and  diligence  as  it  was  the  dnty  of  the  deft,  to^ 
to  the  performance  of  the  work  which  he  is  sal^ 
to  have  performed.  Then  if  yoa  begin  with^ 
what  is  the  amount  of  care,  skill,  and  ^SS^ 
which  a  man  ought  to  bring?  In  the  cue  ^ 
gratuitous  bailment  it  is  said,  if  you  employ  a^ 
of  no  skill  to  ride  your  horse,  he  is  boond  Id 
such  skill  as  he  possesses,  and  that  yoa  can  reqtf 
no  more,  and  that  he  is  liable  for  gross  neg^^ 
in  that  sense.  But,  if  you  employ  a  man  to  li 
your  horse  who  professes  to  be  a  groom,  he  wsi 
be  answerable  unless  he  had  competent  skill 
horse-riding.  Therefore  the  word  *^  grots  **  is  a  « 
which,  as  pointed  out  by  Sir  Patrick  Colqahooi 
his  summary  of  the  Roman  dvil  law,  ia  oMd  i 
description,  not  as  a  definition.  If  we  hare  to  m 
rt^R.  law  from  fact,  and  to  leave  the  queetfoa  ef  t 
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ttionaWe;  the  want  of  such  care,  skill,  and  dili- 
u  it  was  reasonable  to  expect  under  the  circum- 
1.  "When  yon  are  dealing  with  a  bailee  for  hire 
nj  act  of  omission  of  his  in  the  course  of  his 
pnent,  the  want  of  due  care,  skill,  and  dili- 
if  there  be  any,  is  therefore  necessarily  gross 
Tenoe.  It  is  onij  introducing  confusion  and 
V>  mislead  the  jury,  in  my  opinion,  to  use  the 
"gross  "  instead  of  using,  as  my  Lord  appears 
lUy  to  have  done  over  ana  over  again  on  this 
ion,  want  of  due  care  and  skill  in  navigating 
mtL  I  apprehend  that  was  clearly  a  correct 
ling  up,  and  that  the  introduction  of  the  word 
•*  might  even  have  led  to  complaint  on  the 
i  the  pits,  that  the  jury  might  have  been  mis- 
rthe  use  of  an  epithet  to  which  they  might 
ittributed  more  weight  than  it  really  ^served. 

is  only  one  point  remaining,  and  I  think  I  now 
f  understand  what  is  intended  to  be  repre- 
1^  to  the  court,  which  is  this,  that  this  not  being 
ion  by  the  Araxes  against  ^e  Biack  Prince^  but 
i  owner  of  goods  op  board  the  Black  Prince, 
ndertakes  to  show  that  the  damage  happened 

goods  not  by  perils  of  the  sea,  but  by  the 
tincQ  of  the  crew;  he  does  not  sDstain  that 
which  rests  upon  him,  by  showing  iperely  that 
tUsion  between  the  two  vessels  happened  by  the 
ence  of  the  crew  on  board  the  alack  Prince, 
)  must  go  further  and  show  that  the  collision 
ithcr  circumstances  up  to  the  point  of  the 
g,  by  which  the  goods  were  lost,  were  caused 
i  negligence  of  the  people  on  board  the  Black 
'j  and  not  with  any  contributory  negligence  on 
art  of  the  Araxes,  And  the  argument  went 
T ;  it  was  said  that  if  the  Araxes  could  have 
id  so  as  not  to  impinge  with  such  violence  upon 
Hack  Prince,  though  she  was  not  bound  to 
.  yet,  if  she  had  done  so,  peradventure  the 
on  would  not  have  been  accompanied  by  a  loss 
i  goods.  I  have  taken  great  pains  to  under- 
tnis  point,  because  of  one's  difBculty  in  appre- 
g  it,  but  I  think  it  comes  to  this ;  given  that 
was  npj^ligence  on  the  part  of  the  people  on 

the  def  t8.'  vessel,  and  that  if  there  had  not 
the  negliprcnce  the  goods  of  the  pit.  would  not 

been  l(Mt,  Htill  the  deft,  seeks  to  divide  the 
tion  of  collitiion,  and  so  qualify  his  own  wrong- 
ct,  and  to  sav  that  though  what  took  place 
1  not  have  taken  place  if  there  had  not  been 
Knee,  yet  there  were  other  circumstances 
I  might  have  intervened  and  did  not,  and 
\,  if  they  had.  would  have  prevented  the  loss 
ing.  That  either  means  that  the  Araxes  was 
cent,  or  it  does  not.  If  it  means  that  the 
«  was  negligent,  I  should  like  to  have  pointed 
here  she  was  negligent.  The  fact  is,  there  is 
dence  of  wrong  on  the  part  of  the  Araxes.  If 
id  backed,  and  slowed,  and  fumbled  about  the 
f^nccy  she  might  have  done  more  damage.  If 
^not  wrong  for  the  Araxes  not  to  back,  the 
her  not  having  done  something  which  she 
Jt  wrong  in  not  doing,  and  which  it  was  not 
'    her  duty  to  do  caimot  qualify  the  dani:igo 

•he  defts.  are  to  pay  for  their  wrongful  act. 
^rtogs  me  to  the  point  which  is  perfectly  clear, 
^■ch  is  scarcely  matter  of  authority,  but  for 
•here  is  an  authority  in  Ihirix  v.  Garratt,  G 
•Hat  if  a  man  docs  a  wrongful  act,  and  a  con- 
'^  follows  as  the  ordinary  consequence  of 
^t,  he  cannot  get  rid  of  that  consequence 
•  showing  that  it  must  have  happened  if  he 
'^  done  the  wrong.  All  the  points  in  this 
't^ear  to  me,  as  I  have  already  stated,  to  be 
^f  great  importance ;  the  court  is  exceedingly 
^1  to  counsel  for  the  assistance  which  they 
l^dered  it  in  the  course  of  the  argument,  anil 
'^  whole  it  appears  to  me  that  on  none  of  the 
^qght  ibe  mle  to  be  made  absolute. 


M.  SiciTU,  J. — ^I  also  think  that  the  rule  should  be 
discharged.    [His  Lordship  stated  the  facts.]    It  is 
contended  that  starboarding  the  helm  was  in  con- 
travention of  the  positive  rule  of  the  Merchant 
Shipping  Act,  and,  being  so  in  contravention  of  law, 
that  it  was  barratry  on  the  part  of  the  master.    Sect 
299  of  the  Act  and  the  evidence  fail  to  establish  any 
such  case.     It  was  perfectly  consistent  with  the 
facts  proved  that  those  on  board  the  Black  Primce 
were  asleep,  or  that  those  who  ought  to  have  been 
on  deck  were  asleep  below ;  and  it  would  be  strange 
to  say  that,  though  the  act  of  going  to  sleep  may 
be  wilful,  yet,  if  the  master  or  men  in  charge  of  the 
deck  are   asleep,  and   an    accident  is  occasioned 
thereby,  that  would  be  barr^ry  within  any  defini- 
tion which  has  hitherto  been  given.    Take  the  case 
of  the  master  getting  drunk,  which  is  a  more  wilful 
act.    If  an  accident  was  caused  by  his  want  of  care, 
it  is  hardly  to  be  contended  that  there  was  barratry 
so  as  to  bring  the  case  within  the  exception  in  the 
bUl  of  lading.      I  entirely  agree  with  WUles,  |J. 
that  the  words  in  the  statute  have  not  that  effect 
It  is  clear  to  my  mind  that  it  was  not  the  object  of 
the  lA>gislature  to  alter  the  effect  of  contracts  made 
between  the  shipowner  and  merchant ;  and,  looking 
at  the  whole  scope  of  the  Act,  it  certainly  does  not 
seem  to  have  been  the  intention  to  release  the  owner 
of  the  offending  ship  from  the  consequences  of  such 
an  act    The  next  part  of  the  rule  relates  to  the 
motion  for  a  new  tnal ;  and  the  first  ground  is,  that 
the  judge  ought  to  have  told  the  jury  that  the  loss 
was  caiued  bv  a  peril  of  the  sea  within  the  exception 
of  the  bill  of  lading.     That  raises  very  much  the 
same  question  as  arises  on  the  replication ;  but  it  is 
said    that  my  Lord  ought  to  have  told  the  jury 
that  the  foundering  of  the  ship  was  immedhitely 
caused  by  the  perils  of  the  sea  and  that  the  negligence 
of  the  crew,  being  the  coMsa  causaus  of  that  effect, 
had    no   effect   on    the  perils.     It  seems  to  me 
that  would  have  Iteen  directly  in  opposition  to  the 
judgment  of  the  Court  of  Ex.,  and  it  is  sufficient  to 
say  that  I  think  my  Lord  was  bound  by  that  decision 
at  Nisi  Prius,  and  that  we  arc  bound  by   it  here. 
The  next  ground  is,  that  my  Lord  ought  to  have  left 
to  the  jury  the  question  whether  there  was  gross 
negligence.    I  conceive  mv  Lord  put  the  case  with 
perfect  propriety  in  the  direction  that  he  gave  to 
the  jury,  and  it  has  not  been  suggested  at  the  bar 
in  what  way  he  could  have  put  it  differentlv,  unless 
he  had  used  the  word  *^  gross  **  which  is  found  in 
the  replication.    I  think  it  is  a  word  which  is  in- 
definite in  itself,  and  which,  without  explaining 
what  he  meant,  would  not  have  tended  to  enlighten 
their  minds  as  to  the  question  they  had  to  deter- 
mine.   There  is  no  doubt  that  the  expression  '*  gross 
negligence  '*  is  to  be  found  in  some  of  the  decisions, 
but  it  is  only  one  mode  of  expressing,  perhaps,  that 
in  a  particular  case  there  is  a  less  degree  of  care 
requii^  than  there  might  be  in  other  cases ;  and 
when  you  have  to  define  betwi>en  ** negligence"  and 
''  gross  negligence "  it  certainly  seems  to  be  more 
scientific  and  more  intelligible  to  define  wliat  are 
the  degrees  of  care  than  to  attempt  to  say  what  are 
the  degrees  of  negligence.    As  1  read  the  replica- 
tion, it  would  have  stood  equally  well  witbout  the 
wonl  ''  gross ;"  the  question  is,  whether  there  was  a 
want  of  that  due  care,  skill,  and  diligence  which  a 
captain  and  crew  ought  to  bring  to  the  service  of 
the  ship.    The  other  point  of  misdirection  is,  that 
my  Lonl  ought  to  have  askeil  the  jury  whether, 
although  the  collision  was  caused  by  the  negligence 
of  the  Black  Priiwe,   the  foundering   of   the   ship 
and  the  loss  of  the  cargo  was  not  caused  by  the 
negligence  of  those  in  charge   of  the  Araxes.     It 
seems  to  me  tliat  the  argument  on  that  point  might 
prevail  if  there  were  f.icts  to  justify  it ;  but  X  think 
there  is  an  ullet  aVM^wcft  c^l  iwi\*  ^\!M3ft.^w^\»:*^ 
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jury.  A0  far  as  the  evidence  goes,  there  was  no 
want  of  care  on  board  the  Araxes^  and  it  is  matter 
of  pure  speculation  bj  the  counsel  for  the  def ts.  to 
suggest  that  something  might  have  been  done  on 
board  the  Araxes  which  might  have  prevented  the 
coUisioUf  or  might  have  rendered  it  less  injurious 
than  it  was.  There  is  no  other  point  except  that 
which  arises  on  the  replication,  which,  as  I  have 
said,  is  very  much  the  same  question  as  arises  on 
the  tirst  ground  for  a  new  trial.  ITiere  is  certainly 
one  other  point  which  in  this  important  case  one 
would  hardly  have  expccte^l,  that  is,  that  the  depo- 
sitions were  improperly  received  by  mv  Lord.  Now, 
my  Lord  could  not  have  refused  to  have  accepted 
those  depositions,  unless  they  had  been  taken  with- 
out authority,  and  the  counsel  for  the  defts.  have 
scarcely  contended  for  so  wide  a  proposition  as  that. 
It  seems  to  me  that  they  were  taken  with  authority, 
and  that,  if  there  had  been  any  irregularity  in  the 
mode  of  taking  them,  the  proper  method  of  taking 
advantage  of  that  would  have  been  to  apply  to  the 
court  to  have  them  suppressed,  certainly  not  to 
wait  until  the  trial  and  then  take  objection  to  their 
admissibility.  Upon  all  these  grounds,  therefore,  I 
am  of  opinion  that  the  rule  should  be  discharged. 

Erle,  C.  J.*— I  have  nothing  to  add  to  the  obser- 
vations of  my  learned  brothers,  except  that  I  am 
authorised  by  my  brother  Keating  to  say  that  he 
concurs  in  the  judgment  which  my  brothers  Willes 
and  Smith  have  delivered. 

Rule  discharged. 

The  word  "  gross  "  was  struck  out  of  the  replica- 
tion, and  the  defts.  had  leave  to  appeal,  on  the 
ground  of  barratry,  and  that  the  loss  was  caused  by 
perils  of  the  sea. 

Attorneys  for  the  pit.,  Pritchard  and  Son, 

Attorneys  for  the  defts.,  Thomcut  and  Hollams, 


C0X7BT    OF    EXGHEaUEB. 

Reported  by  XL  Leigu  and  £.  Lusclet,  Eoqra.,  Barrlsten-at-Law. 

Saturday,  June  2,  1866.    . 

Baines  and  others  v.  Ewino. 

Asinimpsit — Marine  insurance  policy —  Underwriters — 
Broker  signing  policy  for  his  principal — Broker 
exctteding  his  authority  —  Custom  at  Liverpool  — 
Principal  and  agent — Private  instructions — Indivisi' 
hility  0/ contract. 

Deft,,  in  writing^  authorised  his  brokers  at  Liverpool  to 
underwrite  policies  of  marine  insurance  in  his  name 
and  on  his  behalf  *'  not  exceeding  100/.  on  any  one 
vessel."  The  custom  at  Liverpool  is  for  the  broker  to 
sign  his  principaVs  name  to  the  policy,  but  it  is  well 
known  there  that  in  almost  every  case  the  broken^s 
authority  is  limited  to  a  certain  sum^  though  the  amount 
of  such  limit  is  only  known  to  the  broker  and  his  prin- 
cipal The  brokers,  without  deft.*s  knowledge,  under- 
wrote  a  policy  in  his  tuime  jcr  150/.  for  the  pits,, 
who  were  ignorant  of  the  limit  imposed:  and  in  an 
action  by  the  latter  t/texeon  it  was 

Held,  that  the  deft,  was  not  liable  for  all  or  any  part  of 
the  160/.,  as  the  brokers  had  exceeded  their  authority,  and 
the  contract  was  one  entire  and  indivisible  contract. 

This  was  an  action  brought  on  a  policy  of  marine 
insurance  to  recover  from  deft.,  as  an  underwriter, 
the  sum  of  I.IO/.,  the  amount  for  which  the  pits, 
alleged  the  deft,  had  underwritten  the  said  policy. 
The  declaration  wa^  in  the  uHual  form,  and  the  deft. 
pleaded  tb&t  he  did  not  subscribe  the  said  voVicy, 


and  a  special  jury,  at  the  last  spring  Miint  itLifff- 
pool,  a  verdict  was  taken  for  pits,  by  ooment  for 
150/m  with  leave  to  deft,  to  moTe  to  enter  aTwfiet 
for  him,  or  to  reduce  the  dammges.  No  witnenei 
were  called  by  either  party,  but  the  facts  is  itilBd 
verbally  at  the  trial  by  the  respectire  ooanael,  ud 
as  they  appear  on  the  shorthand  writer^!  notH,wat 
admitted  and  agreed  to  by  both  sides,  and  vm 
materially  as  follows : — ^The  pits,  are  shipowner!  is 
Liverpool,  trading  under  the  firm  of  James  Bsimi 
and  Co.,  and  deft,  is  a  gentleman  of  property  living ia 
London.  In  July  1 86 1  deft  authorised  Messrs.  Kortk 
Ewing,  and  Co.,  insurance  brokers,  of  Liverpool,  to 
underwrite  policies  on  marine  risks,  in  his  nsiiM^  to 
the  extent  specified  in  the  written  authority,  whidi hi 
wrote  and  sent  to  them,  and  which  was  in  the  fal- 
lowing terms : 

Meniu  North,  Ewing;  and  CompsDy. 
Gentlemen,  I  hereby  aathorisa  yon  in  my  nun^  onsf 
behalf,  to  underwrite  policies  of  Inmranoe  a^ainatnuiineniH 
not  exceeding  IWL  6y  any  one  vflMC.  and  laathoriae  yoo.  te. 

(The  document  went  on  to  give  them  anthorityl 

adjust  and  sign  off  losses,  and  to  give  the  anl 

credit  note,  and  to  make  payment  and  do  oUs 

things  usual  and  customary  in  LiTerpooI  betwoi 

underwriters  and  brokers.) 

I  remain,  fto.  Ao.  Wx.  EviK 

Bichmond,  26th  July  186L 

It  appears  that  the  system  of  business  parsaedii 
Liverpool  on  these  occasions  is  somewhat  pecolar 
and  different  from  that  of  London.    In  the  foniff 
place  there  is  an  underwriters'  association,  and  wba 
a  person  instructs  a  broker  to  underwrite  for  hin^ 
the  broker  does  not  take  the  policy  to  the  inidff' 
writer  to  sign,  but  the  broker  signs  it  for  his  diot 
the  underwriter.     If   a   broker   has    a   pnocnil 
desiring  to  be  an  imderwriter,  the  broker  lays  w 
name  of   his  principal   before    the   underwriKB^ 
association,  and  if  they  assent  to  the  name,  it  ii 
entered  in  their  book,  and  then  tiie  hroker  ^Dde^ 
writes  in  his  name.    So,  in  the  present  case,  iW 
the  deft,  giving  authority  to  NorUi,  Ewing,  andOo^ 
to  underwrite  for  him,  they  from  that  time  liped 
policies  in  his  name.  But  it  is  well  known  in  Liv«- 
pool  that,  in  almost  all  cases,  if  not  in  all,  a  limit  ii 
put  to  the  amount  to  which  the  broker  can  sign  bii 
principal's  name ;  that  is,  the  principal  gives  leave  is 
sign  for  100/.,  or  some  other  fixed  sum,  on  any  number 
of  ships,  or  on  any  terms  he  pleases ;  but,  when  the 
name  is  given  to  the  association,  that  limit  is  not 
named,  and  it  is,  in  fact,  known  only  to  the  bnikff 
and  his  principal.    It  was  admitted  as  a  fact  tfait 
plt«.  did  not  know  of  the  limit  imposed  in  the  pre- 
sent case,  nor  of  course  that  it  had  been  exceeded ; 
neither   was    deft,   aware    imtU    afterwards   tfait 
the  limit  had  been  exceeded,  nor  did  he  subseqoenilf 
ratify  what  his  agents  had  done.    Under  the  abort 
circumstances,  on  the  2nd  Oct.  1862,   and  whBit 
the  above  authority  was  in  force,  the  policy  in  ques- 
tion was  executed,  and  was  underwritten  by  North 
and  Co.,  in  deft.'s  name  for  1502^  on   which  the 
action  was  brought.    The  total  loss  was  admitted. 
A  rule  having  been  obtained  in  Easter  Term  last  to 
set  aside  the  pits.'  verdict,  and  to  enter  a  nonsuit  or 
a  verdict  for  the  deft.,  on  the  ground  that  thoe  wai 
no  evidence   of  authority  given  by  deft,  to  under 
write  the  policy,  or  why  the  damages  should  not  be 
reduced, 

Brett,  Q,.  C.  and  Qtiain,  for  the  pits.,  now  ibowed 
cause. — Deft,  allowed  the  brokers  to  hold  themselTef 
out  as  his  agents  to  underwrite  for  him,  and  though 
they  might  not  be  general  agents  for  many  pirposeik 
they  were  so  for  the  particular  purpose  €i  signing 
all  policies  brought  to  them ;  nor  could  the  basiiisii 
of  QLU  underwriter  bo  canied  on  if  the  insured  «CR 


pleaded  that  he  did  not  subscnhe  the  said  voVicy,  V  01  qlu  underwriter  bo  canned  on  ii  the  insured  «CR 
and  did  not  become  an  insurer  as  alleged,  on  w>:acVi\\K>\m.^Xft'\\M^3M^  wvsri^ssn  ^xwuina  into  tfaesgnt^ 
plea  issue  wm  joined.    At  the  trial  before  L.ua\i,  3 .  \  a-ufiaorvX^f .  TV»  ^^u^oasd&RRk  \w%  -m^^«»>>Mtn<u  • 
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fleneral  agent  and  an  agent   to  do  a   particular 
tiling ;  but  it  was  this,  that,  in  the  case  of  an  agent 
with  certain  powers  to   do  certain  things,  those 
powers  conld  not  be  limited  bj  secret  instructions. 
In  such  a  case  a  man  would  be  bound  by  the  usual 
anthoritj  in  the  case  of  an  agent  whom  he  had  put 
before  the  world  as  such:  (2Duer*s  Marine  Insurance 
(American),  sects.  49-50,  pp.  845-6.)  [Martin,  B.— 
It  is  notorious  in  Liverpool  that  the  authority  of 
Ihese  agents    is   limited.      Bsamwell,  B.— That 
must   mean  a  limitation  of    the  agent's  apparent 
antbority.]    The  question  would  be,  what  were  the 
VBaml  incidents  of  such  an  authority,  and  one  of  the 
natural  incidents  in  such  a  case  was  to  underwrite 
in  different  sums  according  to  the  agent's  discretion. 
Then  was  it  altered  by  the  fact  that  it  was  known  in 
Iiiverpool  that  in  almost  all  cases  there  was  a  limit? 
It  must  be  taken  with  the  fact  that  the  limit  was 
never   known    to  the  public,  which  showed  that 
inquiry   was  never  made,  and   the  right  of   the 
mssured  to  assume  that  the  agent  was  doing  his  duty 
between   himself  and  his  principal  was  not  pre- 
Indiced.    It  was  intended  by  the  principal  that  the 
limit  should  not  be  made  known,  and  pits,  were 
entitled  to  say  that  deft  held  out  his  agents  as 
anthorised  to  sign  to  any  amount.    The  definition 
Off  a  general  agent  was  well  stated  in  Story  on 
Agency,  sect.  126,  and  sect  127,  in  notis.    It  was 
like  the  case  of  a  factor,  lb.  sect  131.    Then  as  to 
the  second  point,  the  contract  was  divisible,  and  the 
authority  might  be  separated  where  it  could  be  done 
without  injury  to  the  party  to  be  bound.     Here 
there  was  authority  to  the  extent  of  100/.,  and  to 
that  extent,  without  being   damnified,  deft,   was 
clearly  bound.    [Mellish,  Q.  C,  contra.— Deft,  is,  or 
ia  not,  entitled  to  a  verdict  on  mm  assumpgit,']    The 
distinction  was  well  established  where  an  agent,  pro- 
fessing to  act  for  his  principal,  pursued  his  autho- 
rity up  to  a  certain  point,  and  then  exceeded  it, 
SBramwell,  B.— That  is  precisely  what  was  not 
one  here.]    It  was  laid  down  in  Co.  Litt  258  a, 
that  thougn,  where  a  man  did  less  than  the  autho- 
rity committed  to  him,  the  act  was  void,  yet  where 
he  did  what  he  was  authorised  to  do,  and  more,  it 
was  good  for  that  which  was  warranted,  and  void 
for  the  rest.    [Bramwbll,  B.— -That  is  to  say,  under 
mn  authority  to  enfeoff  a  man  in  one  acre,  an  enfeoff- 
ment of  him  in  two  acres  would  bo  a  good  enfeoffment 
of  the  one  acre.    But  here  the  contract  is  one  and 
indivisible.]    That  depends  on  how  such  a  contract 
was  construed.    By  construing  it  as  a  contract  to 
the  extent  of  the  authority  below  150^  the  difficulty 
would  be  gotten  rid  of,  and  the  excess  would  be 
severable.    [Mabtin,  B. — You  may  as  well  say  that 
a  contract  ibr  It  is  240  separate  contracts  for  so 
many  pennies.]    (This  latter  point  was  bere  given 
np  by  pit's  counsel  without  further  argument,  upon 
the  Court's  intimating  their  opinion  that  it  was  not 
arguable.) 

£.  James,  Q.  C,  Menish,  Q.  C,  and  H,  T,  Holland, 
contra,  for  d^t.  in  support  of  their  rule,  were  not 
called  on. 

Martin,  B. — With  regard  to  the  latter  point,  the 
contract  is  one  entire  and  indivisible  contract  for  1 50^, 
and  in  my  judgment  the  point  attempted  to  be  made 
is  utterly  unarguable.  As  to  the  other  question,  it 
seems  to  me  to  be  a  very  clear  point  indeed.  Here  is  a 
contract  which  was  made  by  agents  on  behalf  of  their 
principal,  and  to  make  the  principal  liable,  the  pits. 
have  of  course  to  prove  the  agents'  authority  ;  ac- 
cordingly at  the  trial  this  document  was  produced  and 
proved.  Here  it  is  [his  Lordship  reads  deft's  letter 
to  North  and  Co.  of  2Gth  July  1861],  and  that 
document  was  put  in  to  prove  the  contract  in  the 
decJanttion  for  150L  Now,  if  it  stood  there  simply, 
aU  pnrttaf  are  Mgreed  tiut  tbe  contract  whidi  was 


made  was  one  which  the  agent  had  no  authority 
to  make.  But  then  it  is  said  that  there  is  a  custom 
in  Liverpool,  well  known  amongst  conmiercial  firms 
there,  that  sA  between  the  principal  and  the  agent 
the  latter  is  always,  or  so  almost  always  as  to  amount 
to  a  general  usage,  limited  to  a  certain  amount  for 
which  he  is  to  sign  his  principal's  name,  the  precise 
amount  of  the  lunit  being  a  secret  between  them- 
selves, and  of  course  unknown  to  third  persons  or 
to  the  public  generally ;  and  it  is  to  be  taken  here 
that  it  is  well  known  that  there  is  a  limit,  and  that 
when  a  person's  name  is  given  in  the  underwriters', 
association  that  limit  is  not  made  public,  though  it 
is  nevertheless  a  matter  of  notoriety  that, such  a 
limit  exists.  And  it  is  said  that  the  pits.,  when 
dealing  with  a  person  whose  authority  must  have 
been  known  by  them  to  be  so  limited,  were  bound  to 
inquire  into  the  extent  of  that  authority.  Avoiding 
all  refinements  and  taking  a  common  sense  view  of 
the  matter,  I  am  unable  to  see  how  the  deft  by 
giving  this  authority  can  be  said  to  have  authorised 
the  signing  of  his  name  to  an  amount  beyond  the 
extent  of  the  limit  therein  expressly  stated,  or  how 
It  can  be  construed  other  than  an  authority  to  sign 
his  name  for  100/1  and  no  more.  The  rule  to  enter 
a  nonsuit  must  be  made  absolute. 

Bramwbll,  B. — I  am  entirely  of  the  same 
opinion.  The  actual  authority  here  cannot  be 
relied  on,  and  therefore  it  was  contended  by  Mr. 
Brett  that  the  deft  had  held  out  the  brokers  as  his 
agents  having  an  authority  to  make  this  contract, 
which  in  fact  they  had  not  But  what  is  the 
authority  itself?  Why  it  is  one  with  a  limit,  con- 
fining the  agents  within  a  certain  amount  If  no 
such  limitation  were  usual  and  customary  amongst 
the  Liverpool  insurance  brokers,  it  might  no  doubt 
give  rise  to  an  important  question  which  it  is  not 
necessary  to  decide  in  the  present  case.  The  mode 
of  doing  business  at  Liverpool  in  these  cases  must 
be  taken  into  consideration,  and  the  utmost  that  can 
be  said  is  that  the  agents  were  held  out  as  having 
the  authority  which  the  custom  at  Liverpool  confers 
upon  them,  and  which  it  is  plain,  having  regpard 
to  the  mode  of  doing  business  there,  and  to 
the  custom,  is  only  a  limited  authority.  Then  Mr. 
Quain  assimilated  the  case  to  that  of  an  auctioneer  or 
a  factor,  with  a  power  limiting  him  to  sell  at  a  certain 
price,  and  he  cited  Story  on  Agency,  s.  131,  in  con- 
firmation of  his  argument.  I  should  like  to  see  the 
cases  to  which  Story,  J.  refers;  but  certainly  that  of 
Fenn  v.  Harrison,  3  T.  R.  757,  which  is  one  of  them, 
does  not,  in  my  opinion,  establish  the  proposition  in 
support  of  which  it  is  cited ;  and  I  doubt  whether, 
under  an  authority  to  sell  at  a  particular  price,  he 
would  be  authorised  to  sell  at  any  price.  Mr.  Quain 
also  asked,  how  is  the  business  of  an  underwriter  to 
be  carried  on  if  the  view  of  this  matter  contended  for 
by  the  deft,  is  to  prevail,  and  it  is  to  be  held  that 
the  brokers  had  not  the  authority  contended  for  by 
the  pits,  to  bind  their  principal?  The  answer  to 
that  question  is  twofold :  first,  that  the  business  is 
carried  on ;  and  secondly,  that  there  is  no  difficulty 
in  its  being  so.  People  entering  into  these  insur- 
ance contracts  trust  to  the  honesty  and  veracity  of 
the  broker,  and  that  he  will  not  exceed  his  authority, 
and  to  the  solvency  of  the  party  named  as  the 
principal,  and  generally  speaking  ^eir  trust  is  well 
founded  and  all  is  right. 

Channell,  B. — I  also  am  of  opinion  that,  as  to 
80  much  of  the  rule  as  seeks  to  set  aside  the  verdict 
for  the  pits,  for  150^,  and  to  enter  a  nonsuit  or  a 
verdict  for  the  deft,  the  rule  must  be  made  absolute. 
As  to  the  other  portion  of  the  rule  which  seeks  to 
reduce  the  damages  to  100^,  though  I  am  clearly 
of  opinion  thaX  w^  Yvw^  \iQ  fv.^X.  \«^  ^e^ttAid^  ^^&s^ 
amount  «iid\o  qqXas  lk'«^s^^>DdiSAVst^SSFi^  ^^  ^^ 
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is  not  nctxMary  tor  deft,  that  we  ehiiuM  <li.'cidi>  that 
tKunt;  for,  if  wc  av  ritcht  in  our  jodicnicrit  upon  the 
[vovioiu  brniMjh  of  tlie  rulu,  that  is  t^noufch.  The  mate- 
rial queition  is,  wtivthcr  or  nut  the  deft,  ia  liable 
in  TCtpect  uf  this  piilicy,  which  baa  bi>en  aiiinH]  in 
hii  name  by  hii  agunts  ?  If  we  are  at  liburtj  and 
•re  bound  to  look  at  the  exjireas  authority  which  wu 
given  hoTG,  it  not  only  doea  not  catabhsh,  but.  on 
the  contrecy,  expressly  ncgatires  the  authoritj  con- 
tended for.  Thun  it  is  said  that  we  arc  not  to  look  at 
Itn'H^ilia'lrr,  but  in  cuniieutiou  with  the  fact  tliat  the 
limit  impiMicd  un  the  brukers  is  a  private  matter 
between  tliem  anil  their  principal,  and  that  the 
'amonnt  or  extent  of  thi'ir  authority  ii  not  diacluaed 
to  the  public,  aiul  that  tliey  u  ttenenil  amenta 
have  authority  in  this  particular  instance  to  bind 
third  persuiis  contractiniF  with  him.  Now,  I 
■sree  with  the  law  aa  it  ia  laid  down  retatire  to 
private  inatnictiona ;  nor  do  I  ini^n  to  intimate  a 
uoabt  aa  to  the  rule  with  regard  to  general  and 
particnlar  af^cnta,  or  to  say  that,  in  order  to  have 
this  authority,  tliey  need  be  general  agenta  for  every 
purpose :  a  man  niuy  be  a  special  general  agent,  and 
the  authority  may  be  general  as  tu  the  particular 
bnaincBS  to  which  it  appliee.  But,  looking  at  the 
facta  of  thia  case,  and  the  admission  on  both  sidea 
that  it  is  understood  that  such  a  Umit  ia  usually,  if 
not  always,  iinpoacd  on  the  broker's  authority, 
•Ithoogh  the  precise  amount  of  that  limit  ia  un- 
known to  thin]  parties — which,  in  tuy  oiuniun,  la  not 
material  to  the  dcdaiou  of  the  cane — I  am  of  opinion 
that  the  deft,  is  not  liable.  Upon  these  grounds  I 
agree  with  the  rest  of  the  court  in  thinking  that 
the  rule  to  enter  a  nonautt  must  be  made  absolute. 

Pollock,  C.  B.  was  absent. 


Attorneys  for  pits.,  Man-hall,  WttudI,  and  Robfro, 
8  Gray's -iim-square,  and  7,  Leadi'nhall-alrcet,  agents 
for  H.  Fordiaic,  Goodmuii,  and  Himkira,  Liicrpool, 


■anuE  FKOM  Tiis  queen's  behcu. 

Thmklay,  itay  10,  1SS6. 

(Before  Ehle,  C.  J.,  Pollock,  C.  B.,  Marhm,  B., 


KEMr  V.  Hallidat. 
niTancf — Canstracliet  total  loa — Bailing 
sunktn  ship  lUid  can/o. 
A  dip  tailtd  u'lVA  a  general  cargo,  nnd  an  Mr  rwjm 
Hitoiimf  lea  ilamnge,  (he  tidmilleH  ftilijrcl  of  genet 
avtragt.      She  /ml  info  jwrf  viilh  her  cargo  on  bnnrd 
for  npairii  and  n  inirl  of  Ihr  earao  kits  ("ten  011/ 
oNcf  the  Ttpain  proretdeii  u-llh.      n'Ailt  the  rrimin 
men  guiig  oa,  tlie  rii;i  irilh   the  cargv  leji  in  her  aanl 
in  drrp   water  in  miaequenrf  of  a  hurricane      Tk 
niinier  of  the  tAg>  al/andontil  her,  bat  the  agtnts  oj  ihi 
intvreri  mbtnqsentli/  railed  her  and  the  cargo ; 
Hdd,  that,  in  roaiideriag  ichelher  this  icns  a  Kanalmelivt 
total  kn,   the  liability  on  the  part  0/  the  cargo  0. 
yrayft  to  conlriiiilc  in  a  genertJ  averye  luirnrcb  tlit 
e^eatet  of  raiting   the  thip  should  bt  taken  int 


enlly  italtd  U  eanble  tJis  Coart  to 

Error  from  the  Couit  of  Qneen'a  Beach,  tmo^ 
iy  the  pit.  upon  the  judgment  for  the  deft,  npo  1 
special  case. 

Action  upon  a  policy  of  insnrwice  on  die  riup 
ChebiKta,  a«  for  a  total  loss  of  the  ship  on  a  Toyige 
from  Liverpool  to  Bio  Janriro.  Tlw  policy  *h 
dated  Oct.  6,  1SG3,  and  undennitten  I^  the  drfL 
f.>r  25/. 

Plea,  payment  into  court  of  1$K  15s.  Mfbra[ai- 
lint  loss  only. 

At  the  trial  before  Mellor,  J.,  in  London,  tk 
verdict  passed  for  the  pit.,  aubjecl  to  the  opinioaof 
the  Court  on  the  following  apecial  caae: — 

1.  The  Cheburta,  the  vessel  insured,  belonging  to 
the  ph.,  sailed  on  the  31st  Oct.  ISiiS,  from  Livetpod 
to  Rio  Janeiro,  on  the  voyage  insured,  ladeo  with 
ft  general  cargo. 

L'.  In  the  due  prosecution  of  her  voyage  the  ship 
met  with  heavy  gales,  and  worked,  ■(rained,  icd 
Ic.'Lkeil  very  much,  ao  that  it  t>ecame  necessary  by 
reaaoD  of  the  perils  of  the  seas,  for  the  safety  iM 
)irescrvation  of  the  cargo,  ship,  and  crew,  to  Clt 
nvray  all  forward,  and  to  bear  up  for  and  to  put  into 
Falmouth  harbour  as  a  port  of  rcfu^  where  the 
vesBiU  with  her  cargo  on  boatd  came  to  anchor  m 
the  12th  Nov.  ISa. 

3.  By  reason  of  the  premiaea  a  certain  aven^i 
loas  waa  auatained. 

4.  On  the  arrival  of  the  ship  at  Falmouth,  die 
inaater  of  the  ship  applied  to  Meaar«.  Broad  and 
Suna,  ahip  agents,  at  Falmouth,  requesting  them  to 
ni't  as  agents  for  the  (hip,  and  Messrs.  Broad  asi 
Snua  agreed  to  do  so. 

5.  On  the  recommendation  of  surveyors  employed 
i't  the  master  the  ship  was  passed  inside  the  txak- 
water,  and  was  moored  to  the  pier  for  the  purpose 
of  being  repiurcd,  and  a  portion  of  her  cargo  wis 
iliHcharited,  the  heaviur  portion  of  her  cargo,  how- 
t«cr,  ln'ing  left  in  the  ahip.  The  repaira  were  Ihm 
jiroceoded  with,  but  were  not  complettd  by  the  2nd 
Dec.  IHlia. 

G.  On  the  2nd  Dee.,  while  the  ship  was  lyin; 
moored  to  the  pier,  there  blew  a  hurricane,  which 
cauaeil  the  ahip  with  that  part  of  the  cargo  which 
hod  not  been  diacliarged  to  sink  at  her  mooring*  it 
n  place  where  at  low  water  there  was  a  depth  gf 
twenty-two  feet,  and  at  high  water  a  depth  of  forlv 
feet. 

7.  On  the  same  day,  viz.,  2nd  Dec.  1HG3,  the 
piL  was  informed  by  a  telegram  sent  to  him  by  the 
master  of  the  ship  that  ahe  had  sunk  in  Falmoulh 
harbour ;  and  on  the  following  day  a  Mr.  Amos,  a 
[leraon  experienced  in  surveying  and  repauring  o( 
shipa,  arrived  at  Falmouth  with  full  authority  from 
the  pit.  to  inveati[cate  the  whole  matter,  and  10  ad 
lor  him  in  all  matters  concerning  the  ship  as, 
iiccording  to  the  best  of  his  judgment,  would  be  beat 
for  all  concerned.  Mr.  Amos  having  cxamiutd 
the  position  of  the  ahip,  and  having  infornied 
himself  of  her  prior  conijitiun,  and  taking  into 
consideration  the  probable  injuries  the  ahip  had 
auatained,  and  liuving  formed  a  judgment  of  the 
coat  of  raising  her,  and  nf  her  further  reimirt.  can* 
lo  the  conciuuim  that  it  would  coat  mure  lo  ruiw 
]ind  repair  her  than  she  would  be  wortU  when 
repaired.  Accordingly  on  the  4tli  Dec  be.  on  the 
part  of  the  pit.,  gave  notice  lo  Brood  and  ^ns  that 
the  pit.  abandoned  the  ship,  and  would  not  be 
responsible  for,  and  would  have  nothing  to  do  with 
nuaing  or  repairing  her. 

e.  On  the  7th  IJcc.  a  surveyor.  Mr.  Tbomis,  by 
r>rd('rs  uf  Messrs.  liroud  and  Suns  (which  were  glvrn 
Wq  tbeVc  a«Ti  ie«v^inf\bv1ity,  aud  not  ■■  agents  he 
\t^  Tfct.1,  co<ggHCTii3'4  t«ato^  ■aait  4(^w2,  on  llM 
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20th  of  that  month  he  succeeded  in  raising  her 
with  aU  those  goods  on  board  which  had  not  been 
diBcharged  before  the  2nd  Dec.  She  was  subse- 
qaenUy  moved  into  dock  by  orders,  and  under  the 
superintendence  of  the  master,  who  had  remained 
at  Fahnouth  since  the  arrival  of  the  ship  in  that 
harbour,  notwithstanding  that  Mr.  Amos,  on  his 
Tiait  to  Falmouth,  htd  expressly  ordered  the 
captain  to  have  nothing  to  do  with  the  ship ;  and  at 
the  commencement  of  this  action  she  was  lying  at 
Falmouth  safely  moored. 

^  9.  On  the  4th  Dec  the  captain,  by  the  instruc- 
tions of  Amos,  signed  and  sent  by  post  a  notice  of 
abandonment  to  Davies  and  Co.,  of  Liverpool,  the 
brokers  who  had  effected  the  policy  of  insurance, 
and  who  then  held  the  same ;  and  on  the  9th  Dec. 
Davies  and  Co.  gave  due  notice  of  abandonment  to 
the  deft,  as  follows : 

Liverpool,  9th  Dec.  186a 
MeMTB.  Barn  and  Alrley. 

Gentlemen,— On  behalf  of  the  owners  of  the  Chebudo,  we  beg 
U>  giro  yon  notice  that  the  vessel  is  abandoned  to  yon  in 
Falmouth  harbour. — Tours  very  truly, 

D.  W.  Daviks  and  Co.    * 

10.  The  value  of  the  cargo  which  sank  in  the  ship, 
and  which  was  raised  in  her,  was,  when  raised, 
1750/1  The  value  of  that  previously  taken  out  was 
7000/1  The  amount  of  the  whole  freight  by  the 
charter-party  was  475/.,  and  upon  the  portion  of 
goods  sunk  237L  10s.  The  whole  net  freight  was 
75L  The  questions  that  were  left  to  the  jury  were, 
whether  there  was  a  constructive  total  loss  of  the 
Teasel  first  at  the  time  when  Mr.  Amos  gave  notice 
to  Broad  and  Sons  that  the  pit  abandoned  her ;  or 
secondly,  at  the  time  she  lay  moored  :  both  of  which . 
questions  were  answered  in  the  affirmative.  In' 
putting  these  questions  to  the  jury  no  account 
was  taken  of  any  liability  on  the  part  of  the  cargo 
or  freight  to  contribute  in  general  average  towards 
the  expenses  of  raising  the  vessel  or  towards  the 
general  average  loss  at  sea,  and  it  is  to  be  taken  as 
a  fact  that  if  6uch  liability  for  either  loss  ought  to 
have  been  taken  into  calculation,  and  the  estimate 
of  the  cost  of  raising  and  repairing  ought  to  have 
been  reduced  by  the  amount  of  the  general  average 
to  be  so  constituted,  then  there  was  not  a  construc- 
tive total  loss.  The  Court  or  Courts  of  Appeal  were 
to  be  at  liberty  to  draw  inferences  of  fact  in  the 
same  way  as  a  jury  would  be  entitled  to  do. 

The  questions  for  the  opinion  of  the  Court  of 
Q.  B.  were,  first,  whether  the  pit.  is  under  the  above 
circumstances  entitled  to  recover  on  the  policy 
against  the  deft,  as  for  an  absolute  total  loss  as 
distinguished  from  a  constructive  total  loss ;  and  if 
the  Court  should  answer  the  above  question  in  the 
negative,  then,  secondly,  whether  it  was  material,  in 
determining  the  question  of  constructive  total  loss, 
to  ^  take  into  account  the  liability,  if  any  such 
existed,  of  the  cargo  and  freight  to  make  a  general 
average  contribution  towards  the  expenses  of 
raising  the  ship  or  towards  the  general  average  loss 
at  sea  ;  thirdly,  whether  the  notice  of  abandonment 
was  given  too  late. 

The  case  was  argued  before  Blackburn  and  Shee, 
J  J.  in  Easter  Term  1865.  After  taking  time  to 
consider  the  learned  judges  differed  in  opinion,  and 
the  judgment  of  the  court  was  entered  for  the  deft. 
in  conformity  with  the  judgment  of  Blackburn,  J., 
the  sguor  judge. 

Thmupon  the  pit.  brought  error. 

Watkin  Williams  for  the  pit. — The  decision  of  the 
Court  of  Q.  B.  was  erroneous.  The  first  point  is 
whether,  in  estimating  the  cost  of  repairs,  the  ship- 
owner should  give  credit  to  the  owner  of  the  cargo 
for  a  contribution  for  general  average  as  for  a 
partial  loss  on  the  voyage  to  Falmouth.  [Cohen, 
for  the  deft.,  said  that  he  should  not  press  that 
pointj    If  Mnjr  general  avenge  could  haye  been 


called  for,  then  there  was  no  constructive  total  loss. 
[]Erle,  C.  J. — By  the  tenth  paragraph  of  the  case 
It  appears  that,  *'in  putting  the  case  to  the  jury  no 
account  was  taken  of  any  liability  on  the  part  of 
the  cargo    or  freight  to  contribute  in   a  general 
average  towards  the  expenses  of  raising  the  vessel, 
or  towards  the  general  average  loss  at  sea ;  and  it  is 
to  be  taken  as  a  fact  that,  if  such  liability  for  either 
loss  ought  to  have  been  taken  into  calculation,  and 
the  estimate  of  the  cost  of  raising  and  repairing  ought 
to  have  been  reduced  by  the  amount  of  the  general 
average  to  be  so  contributed,  then  that  there  was 
not  a  constructive  total  loss."]    In  this  case   no 
claim  for  general  average  arose  at  all,  which  only 
arises  when  expenses  are  voluntarily  incurred  for 
the  purpose  of  avoiding  a  danger  to  the  whole  of 
the  ship  and  cargo :  (Benecke's  Marine  Insurance, 
cap.  5,  edit.  1824.)    Here  the  ship  was  raised,  with 
the  cargo  on  board,  without  the  authority  of  the 
owners.    In  Job  v.  Langton,  6  E.  &  B.  779,  the  ship 
was  stranded,  and  after  the  cargo  was  taken  out  ol 
her,  she  was  got  off,  and  it  was  held  that  the  ex- 
penses of  getting  her  off  were  not  the  subject  of 
general  average,  as  they  were  not  incurred  for  the 
joint  benefit  of  ship  and  cargo.    In  Moron  v.  Jones, 
7  £.  &  B.  523,  where  the  ship  was  stranded,  the 
cargo  taken  out  and  warehoused,  and  then  the  ship 
was  got  off  and  repaired,  and  afterwards  the  cargo 
was  reshipped  and  conveyed  to  its  destination.  It 
was  held  that  the  expenses  were  the  subject  of 
general  average.    The  distinction  between  the  two 
cases  was  held  to  be  that  the  warehoused  goods  re- 
mained in  the  custody  of  the  master  of  the  ship, 
and  were  reloaded  and  carried  forward  without  any 
interference  on  the  part  of  the  owner  of  them.    The 
present  case  ought  to  be  regarded  solely  with  respect 
to  the  thing  itself,  and  not  to  collateral  considera- 
tions ;  and  the  question  is,  whether  under  all  the 
circumstances  it  was  prudent  to  repair  the  ship  ?   If 
the  cargo  had  been  bullion,  could  the  shipowner  have 
been  bound  to  encounter  the  risk  so  as  to  entitle 
himself  to  contribution  from   the  bullion?    This 
vessel  when  sunk  was  a  wreck,  and  by  the  17  &  18 
Vict.  c.  104,  s.  450,  notice  not  having  been  given  to 
the  receiver  of  the  district  all  claim  to  salvage  was 
forfeited.    The  master  had  no  right  to   impose  a 
charge  on  the  cargo  without  the  consent  of  the 
owners  of  it.    The  rule  that  where  the   ship  is 
restored  to  the  a<(sured  there  is  no  total  loss  applies 
to  cases  of  capture  and  recapture  only ;  but  the  better 
opinion  is  that  recapture  does  not  reduce  it  to  a  par- 
tial loss,  except  in  cases  where  the  ship  is  restored 
in  a  slightly  damaged  state  only : 

Phillips  on  Insurance,  s.  1545 ; 
Bcdnhridge  v.  NeUon^  10  East,  829; 
Mclver  v.  Henderson^  4  IL  &  S.  576. 

Cohen  for  the  deft. — ^There  was  no  constructive 
total  loss  in  this  case.  The  jury  have  found  that 
the  expense  of  repairing  the  ship  was  less  than  her 
value  when  repaired.  The  cost  of  raising  the  vessel 
ought  not  to  have  been  taken  into  consideration 
without  also  taking  into  consideration  the  sum  that 
was  to  be  earned  by  her  being  raised.  The  ship  and 
cargo  were  at  the  bottom  of  the  sea,  and  if  the 
master  had  raised  them  the  expenses  would  clearly 
have  been  the  subject  of  general  average.  It  is 
conceded  in  the  case  (par.  7)  that  there  was  not  an 
actual  total  loss.  It  cannot  be  said  that  there  was 
ever  an  effective  privation  of  the  spes  rtcuperandi : 

Amould,  1021,  2ud  edit ; 
Phillips  on  Insurance,  1527  ; 
2  Parson's  Maritime  Law,  408. 

Submersion  does  not  per  se  authorise  the  abandon- 
ment of  the  ship ;  the  question  being  whether  the 
expense  of  raising  and  repairing  the  vessel  is 
reasonably  iustifiable.    Thia  va  a.  cast^  I^t  ^sMis»L 
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amount  of  the  general  average  contribution  inaept- 
rablv  connected  with  the  raiting  of  the  ihip,  md 
safely  secured,  with  as  much  reliance  m  if  he  could 
calculate  on  the  value  of  the  ship  itaelf  when  re- 
paired, it  being  clear  that  all  the  items  both  of  eoit 
and  value  on  which  the  owner  is  to  make  his  esca- 
lation when  electing  between  repairing  or  abandon- 
ing are  subject  to  contingency,  and  are  matter  of 
conjecture  only.  In  this  decision  we  have  adopted 
the  principle  upon  which  Blackburn,  J.  relied  below, 
and  we  refer  to  his  judgment  for  a  more  ample 
statement  of  that  principle  in  the  application  of  it 
to  this  case.  My  brothers  Biartin  and  Wiiles  desire 
me  to  say  Uiat  in  their  opinion  the  judgment  on^t 
to  be  for  a  new  trial,  on  the  ground  that  the  facts 
are  not  sufficiently  stated  to  enable  the  court  to 
pronounce  judgment. 

Jwigmenl  cffirwmi^ 


GOUBT  OF  ADMQtAIiTY. 


the  cargo  was  taken  out,  warehoused,  and  repaired. 
The  Court  of  Admiralty  always  apportions  the 
salvage  equally  where  ship  and  cargo  are  simul- 
taneously saved : 

KvMY.  Waiker,  2  H.  A  C.  384; 

Kmght  v.  FtiitK  15  Q.  B.  649 ; 

Hunt    V.    R<ntal   Exchange    Assurance   Ormpany,  5 

M.  A  8.47; 
Famworih  v.  Hyde,  18  C.  B.,  N.  8.,  835 ;  2  L.  T. 

Rep.  N.  8.  231; 
CattrJhm  v.  Thomptan,  18  C.  B.,  N.  8.,  105 ;  7  L.  T. 

Rep.  N.  8.  424 ; 
Atkinaon  v.  WoodaU,  31  L.  J.  174,  M.  C. ;   6  L.  T. 

Rep  N.  8.  361 ; 
Lozano  v.  Jnnaon,  2  K  A  B.  160 ; 
Bailey  on  Average,  138-150. 

Watkin  WiUiania  in  reply. — The  case  of  Hamilton 
V.  Mendes,  2  Burr.  1 198,  which  decided  that  where  the 
ship  is  restored  to  the  owner  it  is  not  a  case  of  total 
loss,  was  one  of  capture  and  recapture,  where  the 
assured  resumed  possession  of  the  vessel.  But  here 
the  owner  declined  to  have  anything  to  do  with  the 
vessel  when  raised  by  the  agent  of  the  insurers; 
and  the  jury  have  found  tl^t  there  was  a  con- 
structive total  loss. 

Cur,  ado,  vult, 

Erlb,  C.  J. — In  this  case  we  affirm  the  judgment 

for  the  deft.,  and  give  the  same  answer  to  the  two 

questions  in  the  special  case  as  was  given  by  the 

court  below,  being  of  opinion*  first,  that  there  was 

no  absolute  total  loss;  and  secondly,  that  it  was 

material,  in  determining  the  question  of  constructive 

total  loss,  to  take  into  account  the  liability,  if  any 

such  existed,  of  the  cargo  and  freight  to  make 

general  average  contribution  towards  the  expenses 

of  the  ship.    The  real  dispute  was  confined  to  the 

second  question,  and  although  the  case  has  been 

argued  with  remarkable  learning  both  here  and  in 

the   court    below,  yet    our   decision    turns    upon 

inference  of  fact  from  the  statement  in  the  special 

case  more  than  upon  any  point  of  law.    We  do  not 

lay  down  a  rule  that  all  claims  for  contributions  to 

the  ship  from  any  other  interest  ought  to  be  taken 

into  account  in  determining  whether  the  ship  was 

worth  raising.  But  we  hold  that  the  pit,  in  con- 
sidering whether  the  submersion  of  his  ship  con- 
taining cargo  as  stated  in  the  case  was  a  constructive 

total  loss,  was  bound  to  take  into  his  estimate  the 

fact  that  cargo  would  be  saved  by  the  operation 

which  raised  the  ship,  and  would  contribute  to  the 

expense  thereof,  and  that  the  circumstances  which 

would  go  to  increase  or  diminish  the  outlay  required 

for  raising  and  repairing  the  ship,  and  the  circum- 
stances which  would  go  to  increase  or  diminish  the 

benefit  to  be  derived  from  that  outlay,  are  elements 

in  calculating  whether  the  cost  of  raising  would 

exceed  the  value  when  saved.    We  infer  from  the 

statements  in  the  case  that  there  was  a  common 

peril  of  destruction  imminent  over  ship  and  cargo  as 

they  lay  submerged ;  that  the  most  convenient  mode 

of  saving  either  ship  or  cargo,  or  both,  was  by  rais- 
ing the  ship,  together  with  the  cargo;  that   the 

expense  required  fur  such  raising  would  be  an  extra- 
ordinary expense  for  the  common  benefit  of  both ; 

that  the  cargo  would  be  liable  to  a  general  avenigc 

contribution  towards  that  expense;   and  that  the 

shipowner    would    have  a  lien  on   the  cargo   to 

secure  the  payment  of  that  general  average.    If 

those  facts  are  properly  inferred  from  the  state- 
ments   of    the    special   case,    it    follows  that   the 

pit.,  in  calculating  the  cost  of  raising,  was  bound 

to  take  into  his  estimate  the  contribution  which 

would  become  due  to  him  from  the  cargo,  secured 

to  him  by  a  lien  thereon,  and,  if  so,  the  special 

case  provides  that  the  deft,  should  succeed.    If  the 
case  aad  not  bean  so  stated,  and  we  bad  to  ayvYv 

the  common  rule,  we  should  consider  that  a  pt\x-\  Wvi«i.%oQfd^\^^^^\n^^\^aA^gsQu    Qabttrairivel 
dmt    owner   uniorarcd   would  calcul&te  ou  \;i2yd\^<e^t«^^tGAa\^^^>i^^s^\am 


Monday,  Feb.  26,  1866. 

(Before  the  Right  Hon.  Dr.  Lushiiioton.) 

The  Alkxandra. 

Stowage  of  cargo  and  damage  to  goods — The  Baitk 
trader  General  cargoes — Heat  ana  Jermeniatum, 

On  an  ailegation  that  damage  to  cargo  originated  from 
defective  stowage^  and  hoot  and  /ermentatum  arimig 
from  the  cargo  being  stowed  in  too  close  coi^unctim 
with  other  cargo : 

Held,  that  the  pits,  must  establish  affirmatively  that 
the  cargo  on  its  arrival  at  its  port  of  destination  was 
in  a  d/unaged  condition ;  and  that  the  onus  then  fab 
on  the  ship  to  prove  that  the  original  stowage  was 
good,  and  that  the  perils  of  the  sea,  snbseqaentbf 
occurring,  created  the  damage, 

\)t,  Lushimgton. — ^TLis  cause  is  instituted  under 
the  0th  section  of  the  Admiralty  Court  Act  of  1861, 
against  the  Prussian  steamer  A/exiunira,  by  Messrf. 
Borch  and  Jepson,  the  consignees  and  alleged  owners 
of  two  parcels  of  butter,  imported  in  the  Akxandra 
from  Copenhagen  to  Hull,  and  the  ground  of  com- 
plaint is  that  damage  was  done  to  the  butter  in 
breach  of  the  contract  evidenced  by  the  bill  of  lading. 
TTiat  the  butter  arrived  in  a  damaged  condition  it 
not  denied,  and  nothing  turns  upon  the  terms  uf 
the  bills  of  lading,  which  were  of  the  osual  tenor 
that  the  goods  were  to  be  delivered  iu  the  same 
condition  as  shipped,  perils  of  the  sea  excepted. 
The  only  question  in  reality  is,  whether  the  damage 
was  occasioned  by  perils  of  the  sea  or  by  improper 
stowage  ?  The  facts,  as  far  as  I  am  able  to  state 
them  accurately,  are  as  follow: — ^The  Akzandra 
sailed  from  Stettin  to  Hull,  stopping  at  Copenhagen 
as  a  port  of  call.  The  cargo  in  her  main  fore  ImM 
consisted  of  spelter  for  Hull,  and  general  cargo  for 
Copenhagen.  Altogether  there  were  about  100 
tons  of  spelter  in  plates  of  about  one  and  a 
half  foet  lung,  one  inch  thick,  each  weighing 
from  seven  to  fifteen  pounds.  The  master,  who  liad 
been  t<;n  years  a  master,  acted  on  the  occasion  as 
stevedore.  This  was  in  accordance  with  his  osual 
habit  and  the  general  cust4)m  of  trade  for  Sips  in 
that  part  of  the  world.  What  seems  to  ha^  been 
done  was,  in  the  first  place,  to  put  dunnage  at 
the  bottom  of  the  main  fore  hold,  above  that  to.stov 
the  sfjelier  to  the  extent  of  ninety-five  tuna,  and  over 
that  again  the  general  cargo  for  Copenhagen,  theotber 
five  tons  of  spelter  being  secured  on  deck.  In  the 
after  main  hold  there  were  casks  of  sine  at  the 
VmUovxi^  «Av\.  >ai^K»Nv&  Uiat  a  grain  cargo.    The  vwpI 
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mbore  the  spelter,  and  in  its  room  took  in  a 
cargo  for  Hull,  consisting  of  wool,  bran,  and  butter. 
These  he  stowed  himself,  with  the  following  pre- 
csmtions :  leaTing  the  spelter  where  it  was,  at  tiie 
bottom  of  the  fore  hold,  he  began  bj  placing  above 
the  spelter,  at  the  fore  end,  fifteen  or  sixteen  bags 
of  wool ;  the  rest  of  the  surface  of  the  spelter  he 
corered  with   bags  of  bran  weighing  about  one 
hundredweight  each.    Then  came  three  or  four  tiers 
of  bran  bags  over  the  whole  surface.    When  he  had 
done  this  he  took  out  some  bags  of  bran  from  two 
places  in  the  fore  part  of  the  hold.    Each  of  these 
places  Ije  first  lined  with  loose  planks,  then  filled 
with  the  five  tons  of  spelter  which  he  brought  down 
from  the  deck ;  so  that  the  spelter,  guarded  by  the 
planks,  lay,  as  it  were,  embedded  in  the  bags  of  bran, 
the  surface  of  the  whole  being  level  from  bulkhead 
to  bulkhead.    Then  over  the  spelter  he  put  planks, 
mnd  over  the  planks  he  stowed  another  tier  of  bags 
of  bran.    The  consequence  was  that  the  fore  part  of 
the  fore  hold,  where  the  spelter  was,  was  higher  by 
one  tier  of  bags  than  the  rest  of  the  hold — and  it  was 
this  space  of  the  rest  of  the  hold,  terminated  at  one 
end  by  the  after  bulkhead  of  the  hold  and  at  the 
other  by  the  extra  tier  of  bran  bag^  protected  by  a 
bit  of   boarding,   that   the  master  chose  for  the 
■towage  of  the  butter.    He  first  threw  gutta-percha 
oorers  right  across  the  bran  bags  and  firmly  lashed 
them ;  over  the  covers  he  laid  planks  of  deal,  and 
on  the  planks  he  placed  the  butter  casks  on  their 
•ides ;  with  their  ends  fore  and  aft.     The  casks  he 
•ecored  from  moving  by  chocking  them  under  the 
bilge  with  firewood,  and  also  placing  firewood  in 
the  same  manner  above  them,  and  then  fastening 
ropes  over  them  to  planks  screwed  into  the  ship's 
•ides;  these  ropes  and  the  bags  of  bran,  the  master 
deposes,  were  quite  sufficient  to  keep  the  five  tons 
of  spelter  in  their  place.  After  the  cargo  was  loaded 
there  was  still  left  a  space  three  or  four  feet  high 
between  the  butter  and  the  decks.    The  hatchways 
were  secured  with  double  tarpaulins.    The  master 
•wears  that  the  agent  of  the  shipper  was  present,  saw 
the  butter  stowed,^  and  made  no  complaint.    This  is 
the  statement  of  the  master,  and  the  facts  so  deposed 
to  are  not  contradicted  by  any  direct  evidence, 
though  it  is  difficult  to  see  how  any  such  evidence 
could  be  produced  by  the  pit.,  the  consignee  of  the 
cargo.  On  the  4th  Sept.  1863  the  ship  left  Copenhagen, 
and  experienced  very  violent  gales  for  four  days. 
On  the  8th  the  master  finding  that  the  cargo  had 
^lifted  to  the  starboard  side,  and  had  given  the 
ressel  a  considerable  list,  and  hearing  also  the  cargo 
knocking  about,  put  about  and  ran  to  Norway.   On 
the  9th  he  anchored  in  Christiansand.    A  protest 
was  immediately  made,  and   has  been  since   ex- 
tended here,  after,  however,  part  of  the  cargo  had 
been  returned ;  still,  to  the  truth  of  this  protest, 
the  master,    mate,  and   one  of   his  seamen  have 
•worn  in  this  court.    No  time  was  lost  in  making 
survey  of  the  vessel  and  cargo  at  Christiansand. 
The  first  survey  was  dated  10th  Sept.,  and  was  held 
by  the  town  Serjeant  with  his  customary  assessors, 
a  ship's  carpenter,  and  a  captain  of  the  navy,  in  the 
presence  of  Lloyd's  agent,  and  persons  representing 
the  Hamburg  Insurance  Company.    It  contains  the 
following  passage :  '*  It  was  found  that  the  vessel 
had  a  list  of  two  feet  on  the  starboard  side.    On 
•oundSlr  the  pumps  we  found  14in.  of  water,  and 
6in.  in  the  engine-room,  although  during  the  voyage 
no  leakage  hi^  been  discovered.    On  the  ship  we 
could  discover  no  other  damage  than  that  the  deck 
•earns  over  the  engine-room  had  opened  and  the 
oakum  had  come   out;  also,  that  on  the  saloon 
hatchways   the   forepart  of   the   hatch-ram    was 
damaged  or    split.     The  hatchways,  which  were 
properly  provided  with  double  tarpaulins,  and  tight 


hatchways  no  water  was  forthcoming;  but  stiU 
we  found  in  the  main  fore  hold  that  the  cargo, 
which  consisted  of  bran  bags,  butter,  and 
spelter  plates,  had  been  displaced  so  much  that  the 
different  articles  were  mixed  together,  and  a  great 
part  of  the  butter  and  bran  had  come  out  of  their 
packages,  so  that  it  had  been  mixed  together  to  a 
paste.  In  consequence,  a  great  part  of  the  remainder 
of  the  cargo  was  smeared  and  wet.  Through  the 
hatchways  aft  we  noticed  several  bags  which  were 
rotten,  so  that  we  presume  the  water  had  gone 
through  the  hatch-rams.  At  the  hatchways  aft  the 
saloon  we  noticed  that  a  small  quantity  of  water 
had  entered  into  the  cargo  through  the  breaking 
loose  of  the  hatch-rams ;  also  that  some  water  had 
entered  by  the  port  side  without  doing  any  consider- 
able damage  to  the  cargo,  which  consisted  of  barley. 
On  account  of  the  above  mentioned,  we  consider  it 
necessary  for  preserving  the  cargo  that  the  two 
middle  holds  should  be  discharged."  What  was 
really  effected  on  this  survey  will  best  appear  from 
the  terms  of  Uie  second  survey,  which  took  place  on 
the  15th  Sept.  (as  the  first  survey  was  on  the  lOthl 
and  was  conducted  by  the  same  persens : — **  With 
regard  to  the  cargo  in  the  middle  of  the  ship— that 
is,  the  fore  hold — which  consisted  of  bran,  butter, 
and  zinc,  the  damaged  part  was  discharged,  and  pro- 
perly stored  in  the  warehouse,  so  that  the  remaining 
part  of  the  bran  bags  which  was  left  in  the  hold  was 
only  partly  smeared  with  the  butter,  in  consequence 
of  which  no  particular  damage  is  to  be  feared,  and 
it  was  therefore  decided  not  to  discharge  any  more. 
The  fore  hold  was  then  properly  cleared,  and  put  in 
order  to  take  the  cargo  on  board.  Amongst  the 
bran  which  had  been  discharged  out  of  the  hatch- 
ways aft  and  g^ne  into  the  warehouse,  we  found  46 
bags  in  a  small  degree  damaged  by  sea  water. 
Amongst  the  cargo  which  had  been  loaded  in  the 
middle  of  the  hold  was  33  kegs  of  butter,  wholly  and 
partly  without  damage.  Besides,  we  found  34  bags 
of  bran  which  were  smeared  with  butter,  and  out 
of  that  in  the  hold,  consisting  of  butter  and  bran 
mixed  together,  68  firkins  were  taken  up.  And  we 
advised  the  commander  of  the  steamer  to  take  the 
bags  of  bran  and  firkins  of  butter  to  England,  aa 
the  same,  as  far  as  we  could  judge,  would  not  be 
worth  much  if  put  up  to  public  auction.  Besides, 
we  advised  that  if  the  damaged  cargo  were  taken  on 
board  again,  it  must  not  come  into  contact 
with  the  remainder  of  the  cargo."  As  there  is 
no  ground  for  distrusting  the  terms  or  accu- 
racy of  these  surveys,  it  is  clear  that  a  great 
part  of  the  damage  had  occurred  before  the  ship 
reached  Christiansand,  and  in  reloading  the  ship  at 
Christiansand  the  nuister  acted  under  the  orders 
and  superintendence  of  the  surveyor.  The  spelter 
and  about  600  bags  of  bran  had  not  been  moved 
from  the  hold.  Over  these  the  master  now  placed 
gpitta-percha  covers,  then  boards,  bought  at  Christian- 
sand, and  on  the  boards  he  placed  side  by  side,  not 
above  one  another,  the  following  items :  first,  the 
damaged  bran,  which,  though  removed  from  the 
ship,  had  never  been  taken  out  of  the  bags  it  was 
in  the  fore  part  of  the  hold ;  secondly,  the  mix- 
ture of  bran  and  butter  in  new  casks  with  no  top 
to  them ;  and,  thirdly,  the  thirty-three  casks  of 
undamaged  butter.'  So  loaded,  the  ship  sailed  from 
Christiansand  on  the  16tn  Sept.,  and  on  the  same 
day  she  met  with  such  rough  weather  that  she  put 
back  to  Mandal.  On  the  18th  she  sailed  again,  and 
after  experiencing  a  heavy  gale  arrived  at  Hull  on 
the  21st  Sept.  On  the  arrival  of  the  ship  at  Hull, 
the  pit.,  as  consignee  of  part  of  the  cargo,  went  on 
board,  and  could  identify  by  the  marks  only  thirty- 
three  out  of  his  ninety-two  casks  of  butter.  On 
the  same  day  also,  the  pit.  received  a  letter  ttom.  tisA 


all   OTer,    were   opened   in    the    presence   of     a  1  agenUot  lh<&%Y^p,«a>CLXi\^>Cti^  "^^^^s^  ^^^  ^"^^^^^^ 
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the  delivery  thereof  and  to  render  aasistance  in 
ieparatin^  the  damasked  goods.  At  the  same  time 
an  average  agreement  was  presentoil  to  the  pits,  for 
fignature,  containing  some  statement  of  the  circum- 
ttanccs  of  the  voyage.  The  other  consigniM^s  of  the 
carg^  consented  to  sign  the  average  agn.'ement,  but 
the  pits,  refused  to  do  so,  and  the  cargo  appears  to 
have  been  at  once  discharged.  The  bran  was  taken 
to  the  quay  and  then  to  the  storehouse  of  Messrs. 
Smith,  Lee,  and  Co.,  the  good  butter  and  the  mix- 
ture being  discharged  into  a  shed  on  the  quay.  As 
to  the  mixture,  the  pits,  received  notice  that  it 
would  be  sold  by  auction  on  Oct.  2.  At  the  sale  a 
Mr.  Thompson  and  a  Mr.  Fothergill  bought  the 
whole  (except  half  a  dozen  barrels),  melting  the 
butter  out  of  the  mixture,  and  selling  it  for 
hotter  grease  at  a  clear  profit  of  GO/.  The 
pit.  bought  the  other  barrels  at  the  rate  of 
about  is,  per  hundredweight,  instead  of  112«. 
which  would  have  been  the  market  ])rice  of  un- 
damaged butter,  and  a  specimen  of  the  mixture 
which  they  thus  bought  was  exhibited  at  the  hear- 
ing. With  regard  to  the  goo<l  butter,  the  defts.' 
solicitor  wrote  to  the  pits.'  solicitor  on  the  14th  Oct. 
as  follows  :  *'  The  good  butter  is  now  in  the  ware- 
house and  will  soon  spoil.  Will  your  clients  Messrs. 
Borch  and  Jepson  have  it,  or  say  what  is  to  be  done 
with  it.  We  will  forego  our  lien  for,  but  not  our 
right  to,  freight;  rather  than  useless  damage  should 
be  incurred.**  This  offer  the  pits,  refused,  thinking 
that  by  that  time  even  the  good  butter  might  have 
become  bad ;  in  short,  they  refused  to  accept  the 
cargo  or  to  pay  freight,  and  instituted  this  suit. 
The  pits.'  case  is :  that  the  butter  was  melted  through 
had  stowage,  and  hence  the  damage  to  them.  In  sup- 
port of  their  case  they  produced  witnesses  to  prove 
that  heat  existed  in  the  hold  and  in  the  bran  on  the 
arrival  of  the  ship  at  Hull,  and  their  witnesses 
account  for  this  heat,  either  by  the  heat  of  the 
engine-room,  or  by  the  fermentation  of  the  bran. 
The  fint  question  is,  was  the  butter  ever  melted  ? 
No  one,  certainly,  ever  saw  the  butter  in  a  liquid 
state,  and  the  evidence  therefore  consisted  in  great 
part  of  inference  or  opinion.  The  pits,  and  their 
witnesses,  provision  merchants  at  IIuU,  who  saw  at 
Hull  the  mixture  of  the  bran  and  butter,  and  also 
the  bran  in  the  bags  (most  of  them  saw  it  on  board 
ship,  and  others  on  shore  shortly  after  the  discharge, 
and  others  in  both  places),  state  that  without  lique- 
faction the  butter  could  never  have  become  so 
intimately  mixed  with  the  loose  bran  from  the  bags 
that  burst,  or  have  penetrated  so  far  into  the 
bran  packed  in  the  bags  which  remained  entire. 
Some  of  the  bags,  Mr.  Hunt  says,  were  penetrated 
right  through  with  the  butter.  On  the  other  hand, 
Professor  Way,  judging  from  tht  specimen  of  the 
mixture  produced  in  court — to  which,  however,  as  a 
fair  average  sample,  several  of  the  defts.'  witnesses 
take  exception — though  he  does  not  go  the  length 
of  saying  positively  that  the  batter  never  had  been 
melted,  is  inclined  to  think  that  the  mixture  was 
the  result  of  purely  mechanical  means;  at  all 
events,  he  has  no  doubt  that  a  purely  mechanical 
process  of  shaking  and  rubbing  together  could  pro- 
duce such  a  mixture.  And  Mr.  Thompson,  who  at 
the  time  was  managing  clerk  to  Messrs.  Reinold, 
the  agents  of  the  ship,  and  who  bought  the  mix- 
ture, and  actually  melted  the  butter  out  of  it  and 
sold  it,  deposes  that  there  was  a  marked  difference 
between  the  mixture  as  he  bought  it  and  the  same 
mixture  after  he  had  exposed  it  to  heat  and  allowed 
it  to  get  cool,  and  is  confident  that  the  first  mixture 
was  not  the  result  of  liquefaction ;  but  that  during 
the  tempestuous  weather  of  the  voyage  to  Chris- 
tinnsand  the  cargo  was  displaced  and  violently 
Bhaken  up.     The  pits.,  however,  gave  evidcuce  lo 


prove  that  there  was  heat  enough  iu  the  veaaeV  \o\  wba  <\vyi\ft  \ikc^  mA  >^"*.\.  ^k>»c^ 
Mccount    for   the  melting   of    tho    butter,     T\»\ltom  ajay  ^l  ^fea  \i>k\Ma  ^Mi^^ 


principal    witness    on    this    point     is    Mr,  Wilr 
son,    foreman   to    Messrs.    Smith,    J^e,  and  Go. 
On     the    arrival     of     the     ship     he    went  qa 
board.     He    deposes    that    he    found    the   hold 
hot — hot  enough  to  melt  butter  that  was  kXMe.   He 
did  not,  however,  see  any  butter  melting,  becuM 
the  butter  had  been  discharged  before  he  west  on 
boanl.   He  declared  that,  though  he  did  not  exaniiie 
the  bran  carefully  on  board,  yet  the  bags  were  hoi 
enough  to  melt  butter.  The  iMgs  were  then  reoond 
to    the   warehouse   of   Messrs.   Smithy    Lee,  s&d 
Co.      Mr.  Wilson  deposes  that  on  the  arrival  of 
the  bags  in  the  warehouses   they  were  s|iU  hoc, 
though  not  so  hot  as  they  were  on  board  the  rtmA; 
that  he  examined  every  bag,  and  st  once  sepsnted 
the  damaged  from  the  sound  bran.    Ahoat  two  ^ 
after  the  bran  had  been  discharged,  the  pit  u 
Jepson  went  to  inspect  it  with  Mr.  T^lson  and  lb 
Terry,  who  is  a  general  merchant  at  Hull.    Hi 
bran  was  lying  in  the  warehouse  of  Messrs.  Soilh 
and  Co.,  piled  up  in  paper  bags ;  bat  whether  tki 
separation  by  Mr.  Wilson  of  the  sound  from  tb» 
unsound  had'  been  already  effected  does  not  appnt 
However,  Mr.  Jepson  and  the  others  found  thrt 
some  of  the  bags  had  burst,  and  on  cutting  ops 
some  of  the  others  found  the  bran  much  heated  nd 
saturated.    The  heat  of  the  bran  was  so  gresttlM 
they  could  not  bear  their  hands  in  it.    As  to  thi 
saturation,  Mr.  Terry  says:  »»The  butter  had pM- 
trated  some  of  the  bags  from  half  an  inch  to  ■ 
inch,  fonning  a   kind  of  crust  within  the  lafL' 
Mr.  Jepson  says:  '*The  greasy  matter  had  acMiBf 
gone  through  the  bags  into  the  middle  of  thewtt^ 
house.**    Mr.  Hunt,  the  assignee  for  the  sale  of  tks 
bran,  deposed  that  the  bran  from  both  the  holdi» 
but  especially  the  fore  hold,  was  hot,  that  the  bntMr 
had  gone  right  through  many  of  the  bags,  that  tte 
bran  which  was  not  heated  was  not  tooched  bj  tti 
butter,  and  that  that  which  was  heated  was  in  moiti 
but  not  in  all  cases,  affected  b^  the  batter.    This  ii 
the  pits.*  evidence,  and  one  thmg  is  certain,  thatoH 
of  1 1 70  bags  of  bran,  about  282  were  rejected  bytls 
purchaser  as  damaged.     The  defts.,  on  the  otbv 
hand,  deny  that  there  ever  was  any  heat  in  the  hcU. 
If  the  butter  was  melted,  they  say  that  it  nrait 
have    been    melted    before    the    vessel    resdied 
Christiansand,  that  the  mixture  of  the  butter  sod 
bran  was  collected,  and  at  Cliristiansand  bags  of 
bran   were  found  smeared  with  butter.     Bat  il 
Christiansand  the  cargo  was  twice  surreyed,  and  m 
neither  of  the  surveys  is  there  one   word  u  to 
liquefaction  of  butter,    or  as  to  the  presence  of 
heat  on  board.    Nor  more  is  there  in  the  evideooe 
of  Mr.   Cottingham,   the  pits.'  witness,  who  wsi 
at  Christiansand  when  the  Akiandra  put    in,  sad 
went    on  board  and  saw   the    men    scrafnng  op 
the  mixture.    On  th^  contrary,  the  surrey  j^U 
to  the  derangement  of  the   cargo    as    ths  csvii 
of  the  mixture,  and  Mr.  Cottingham  speaks  of  bsd 
stowage.    It  is  almost  unnecessaiy  to  refer  to  die 
facts  specified  by  the  master  in   disproof  of  soy 
heat  having  been  found  in  the  hold  at  Christisih 
sand,  as,  for  instance,  that  the  batter  and  ten 
were  taken  up  in  baskets  from  the  hold  to  the 
warehouse,   and    that   no   batter    ran    oat:  thit 
the  butter  casks  which  were  not  broken  sooved 
no  signs  of  having  been  heated.    The  master  slw 
deposes  that,  at   Christiansand,  neither  tins  tan 
which  he  left  in  the  hold,  nor  the  bran  whi^  hi 
took  out  and  again  put  on  board,  was  hoL    Ttai 
with  regard  to  the  condition  of  the  hold  open  ths 
arrival  of  the  vessel  at  Hidl,  the  defts.  |iidaeB  t 
numl)er  of  witnesses  (including  Air.  Saxby,  who  ^ 
charged  the  whole  of  the  butter  from  the  TOwrlnt 
to  the   quay)   who  depose  that  the  boM  wis  sol 
xVvqx  \Xvq  >Qit^YL  ^«&  Tiol  hot^  that  the  botiv 
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Ttj-three  IwuTels,  whicb  luul  been  aoand  at 
BMiid,  were  loand  atilL    The  plu.  would 

for  the  preMDce  of  thii  alleged  heat  in  one 
w«ra.  One  eiptaoation  is,  that  the  heat  of 
^le  mdled  the  butter.  The  fore  holtl  wm 
eiy   aeporated    fiom   the    engine-room   by, 

w«oden  partition  one  and  a  half  inchet 
•eoondly,   a  racant  apace  of  four  inches  ; 

an    iron    bulkhead    quarter   of    an    inch 

fonrthl^,  *  Tacant  space  of  six  incbea, 
ed  by  an  artiflcial  draught  of  air.  Then 
be  boiler  ;   the  fire  itaelf  was  auother  foot 

oS,  aod  one  circumstance  atone  proves 
i  heat  (if  any)  in  the  hold  could  not  have 
mi  the  engine,  for  beat  from  the  enginc- 
i  it  had  penetrated  into  the  bold,  would 
w  haxe  raoat  affected  the  butter  nearett  to 
igliM ;  but  it  appeared  at  Christiaasand, 
Ae  contents  of    kegs  in   the  fore  part  of 

I  had  been  all  wasted  and  mixed  with  bran, 
of  kegs  which  stood  next  the  aft  bnlkhead 
in  tbeir  sides  had  not  suffered,  with  one  ex- 

that  a  caak  had  one  of  its  ends  knocked 
B  eod  farthest  from  the  engine — and  even 
liat  cask  the  butter  had  not  come  oat ; 
master  described  it,  it  oolj  "  looked 
Hr.    Bratt    also   relied    upon    the    same 

»  proof  that  the  dam^e  to  the  butter 
«D  from  shaking,  since  the  butter  next  to 
w-bnikheads  of  the  hold  would,  as  being 
In  the  part  of  the  hold  nearest  to  the 
of  the  vessel,  be  the  least  shaken.  Tbe 
:planation  offered  of  the  alleged  heat  ia  the 
Mion  of  the  bran.  The  pits,  produced 
it,  provision  merchants  and  grain  .importers, 

that  bran  is  liable  to  ferment,  whether  dry 

and  that  it  should  nerer  be  stowed  along 
itter.    But  Professor  Way  is  decisiTe  that 

II  not  ferment  nnless  either  it  be  in  an  im- 
Mndition  when  shipped,  or  be  wetted  afta' 
It.      Now,  neither  of  these  circumstances 

here.  It  was  admitted  that  the  bran  waa 
ran,  and  no  water  seems  to  have  forced  its 
to  the  fore  hold  during    any  part    of   the 

although  some  did  into  the  aft  bold.  It 
proved  to  be  a  common  practice  to  stow 
and  bran  together  in  the  ume  bold,  and 
one  occasion  butter  and  bran  were  con- 
Hfelf  in  the  very  lame  hold  of  tbe  AltX' 

The  pits.,  however,  su^ested  two  possible 

for  fomentation :  first,  that  the  butter 
and,  penetrating  the  bran,  set  up  fer- 
«n  ;  secondly,  that  the  heat  of  the  engine 
be  bran  in  the  after  end  of  the  hold,  and 
process  expelled  the  natural  moisture  of 
n  in  the  form  of  vapour,  being  unable   to 

on  account  of  tarpaulins,  and  would  be 
led  into  moisture  at  tbe  colder  part,  that 
fore  part  of  the  bold,  and  then  this  moi»- 
Uing  upon  the  undried  bran  there,  would 
Ite  such  an  addition  of  moisture  as  to  set 
ocotatiou.  I  mention  these  two  theories, 
f  to  reject  them.  It  is  clear  that  they  rest 
e  supposition  that  the  engine  heated  the  bold. 
ipposition  I  have  already  pronounced  ua- 
The  result  of  the  evidence  seems  to  me 
at  the  butter  was  never  melted  at  aU.  I 
bat  the  appearance  of  the  butter  mixed  with 
0,  and  of  ^e  bran  bags  made  greasy  by  the 
misled  Che  pita,  into  thinking  that  the 
kad  been  melt^.  I  also  think  that,  if  fer- 
iim  ever  took  place  in  the  bran,  it  was  not 
mUl  after  Ihe  bran  had  been  discharged  on 
osaibly  from  some  of  the  bran  liags  which  had 
itted  U)  tbe  after  hold ;  for  in  the  fore  hold 
nw  was  any  weL  I  do  not  mean  to  say  that  I 
•tcUa  this  evidence  and  especially  that  which 
»A»tnaatHiiUiatbe»tedttatB,  h*1m 
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the  hold — facta  which  would  tend  to  show  that  the 
cauae  of  the  amalgamation  was  heat,  and  not  the 
tempestuous  weather  which  the  ship  bad  encsnn> 
lered.  There  is,  undoubtedly,  a  serious  conflict  of 
evidence,  and  that  too  amongst  witnesses  appa- 
rently entitled  to  the  confidence  of  the  court.  All 
the  court  can  do  under  auch  circumstaneea  1*  im- 
partially to  wMgh  that  evidence,  and  say  whicb 
under  all  the  circumstances  ought  to  preponderate. 
The  pits,  are  bound  to  establish  their  own  case 
afflrmatiTely  to  the  extent  of  proving  that  tbeir  own 
proportion  of  the  cargo  or  goods  on  arrival  at  the 
port  of  discharge  were  in  a  damaged  condition. 
This  proved,  the  onus  then  falls  on  the  defta.  of 
proving  that  tbe  originai  stowage  waa  good,  and 
that  tl^  perils  of  the  seas  subsequently  occairing 
created  the  damage.  I  think  that  the  evidence 
shows  that  the  uiginal  stowage  was  done  in  the 
ordinary  form,  and  with  the  usual  precautions  ;  that 
the  butter  beMme  mixed  with  the  bran,  not  from 
h  at,  but  by  tbe  displacement  and  shaking  np  of 
the  cargo;  and  that  this  displacement  m»  fairly 
be  attributed  to  the  storm  to  which  the  ship  waa 
andoubtedly  exposed  on  her  voyage  to  Christian- 
land  ;  in  short,  that  the  damage  arose  from  perila 
of  the  sn,  as  excepted  In  bills  ot  landing.  I  miut 
pronounce  therefore  in  favour  of  the  ship  and 
against  tbe  claim  of  the  pita. 


GOtniT  OF  AFFBAX  UT  OHANCBB7. 

Jim.  26, 87,  29,  80,  Fe6.  20  and  21,  <ad  Mof  29, 1866. 
(Before  the  Loasa  JosTicaa.) 

BdBKK  0.  BOOBKBOS. 


SUan  Naoigatian  Company,  oftohiel, 
tKQ  of  tha  mnclan,  and  it  wot  a^ntd  that  Ac  par- 
ehut-mima/  tioaid  bt  paid  partlg  ih  aWcs  aadparl^ 
in  biBt  o/exdumge  aaiqiUd  bg  Ua  eompaiu/,  mid  tlat 
lit  vault  thouid  b  aiortgagtd  to  H.  to  sacar*  (As 
TOHaindtr  of  Iht  pnckat^-tncmai.  Z'As  plU.  than 
agnid  to  iadont  cerfatn  of  the  biut,  and  ia  coiuident- 
turn  of  lAa<  guarantee,  R  agreed  that  theg  liould  la 
oiimeri  o/lwo-tiird*  oflht  aropert;/  aiortgagtd.  Tilt 
vetteli  aert  iwvtr  /ormaBj/  iravfetred  lo  Iht  cotipamft 
and  TC  mortage  una  nw  executed,  but  lOOH  aji^  the 
agruaaU  &,  aetisg  oa  tgent  of  hit  own  firm,  vnd 
attuning  to  act  at  agent  of  the  aompanif,  £tpatti>»d 
the  veitelt  to  Coniiaiititiijile,  and  Ihtnce  dupaichad  ons 
of  OiBBt  to  Tnbitimd,  laden  with  mmitiont  ofmtrfur 
(^  Cimun'oH,  who  were  then  at  war  ailh  Rutna; 
fftld,  that,  at  the  tbtngerout  natitre  of  the  earge,  wAtcA 
eipoied  the  iiettel  to  extraonhnary  ritk,  uat  coaetaled 
from  the  conpana  fty  A.,  is  eoidd  not  hone  en/brved 
the  agreanent  agaiTut  the  compam,  and  (on  ihit  ground 
affirming  the  decree  of  the  M.  R.^  that  the  ptu.  were 
entitled  to  be  TtiieBed  fnm  Adr  liabiKtj. 


dealt  with  the  veitelt  ahen  at  that  pert  at  hit  own 
abf^te  prcpertg,  and  had  conten^Uated  a  tale  than 
of  one  or  both  of  ihem,  tnai  admitted  at  part  of  (As 
evideiKe,  although  neither  the  a/rre^iondence  iteelf  nor 
R.'t  alleged  intention  to  tell  wat  put  in  istus  ^  (A« 
pleadingt. 

This  was  an  appeal  bv  the  dttu  %af;isnEiTi  ^mm.  %. 
decree  ot  t\«  M.U.,  ttft  ^Mzvai  \*Aat%  ■Wiirani.'i* 


376 


MARITIME  LAW  OASES. 


Chak.] 


Bi:rkk  r.  RtxsKRBON. 


[Citf. 


From  that  n'lJort,  ami  the  judKnient  Ih*1ow  of 
Turner,  L.  J.,  the  circunistaiiccs  of  the  cam?  an<l  the 
nature  of  the  contention  sufficiently  apiK'ar. 

Southijtite^  Q.  C.  and  hx-wk  Wehh,  for  the  pits.,  sup- 
ported the  decree. 

* 

Selwyn,  Q.  C.  and  Marten  argued  the  case  on  behalf 
of  the  app. 

Fook'8,  jun.,  for  the  defts..  the  Anplo-Danubian 
Steam  Navigation  Coni])any,  and  for  the  deft. 
Couchman,  took  no  part  in  the  argument. 

Sfmthgatey  Q.  C.  replied. 

Judgment  was  resented  until  the  29th  May,  when 

Lord  Justice  Tubnek  said  :— The  pits,  in  this  suit 

are  two  of  the  din-ctors  of  the  Anglo-Danuhian 

Company,  a  limited  company,  which  was  formed  in 

tiieyear  1802  for  the  purposes,  amongst  others,  of 

navigating  the  river  J)anube  by  steamships,  and  of 

working  some  coal-fields  at  Dobra,  in  the  neigh- 
bourhood of  that  river.    The  nominal  capital  of  the 

company  was  220,000/.  divided    into   twenty-two 

thousand  shares  of  10/.  each,  and  at  the  first  meet- 
ing of  the  company  it    was  resolved  that  there 

should  be  five  directors    and    that  three  of    the 

directors  shouhl  constitute  a  quorum  of  the  board. 

The  company  had  before  the   28th   May  18<>3  two 

steamers,  called  the  Papin  and  the  BtUot^  working 

on  the  Danube,  and  on   the  28th  May  18(;.')  John 

Rogerson,  a  shipowner,  carrying  on   business    in 

London  and  Newcastle  under  the  firm  of  J.  llogerson 

and  Co.,  made  the  following  tender  to  the  cotn|)any  : 

*'To  the  directors  of  the  Anglo- Danubian  Steam 

Navigation  Company, — We  hereby  oflfcr  to  supply 

you  with  the  three  following  sti'amers  now  in  full 

working  operation  on  the  river  Tyne,  viz.,  Chesapeuke, 

20001. ;    Louise    Crawshau,    o.■)0(^/. ;    Harry    tiasper, 

7500/.— 15,000/.    The  UimipeiJce  to   be  allowed  to 

take  on  our  account  a  quantity  of  goods  to  a  \\ovt  in 

the  Black  Sea  at  4/.  per  ton  freight  on  weight. — 

Jolin  Rogerson  and  Co."    At  the  same  tune  and  in 

connection  with  this  tender  John  Rogerson  made  an 

offer  to  lend  money  to  the  company  and  to  take 

shares  in  it.    This  offer  was  as  follows :  "  To  the 

directors  of  the  Anglo-Danubian  Steam  Navigation 

Company  (Limited).    I  am  willing  and  hereby  offer 

to  lend  your  company  the  sum  of  11,00C»/.  at  5  iK*r 

cent,  interest  upon  the  company's  acceptances  for 

that  sum  to  be  drawn  for  in  such  proportionate 

amounts  in  each  bill  as  I  may  require ;  one-half  the 

amount  to  be    drawn    and  accepted   for  at  four 

months*  date,  and  the  other  half  at  six  months. 

Tiie  company  to  be  entitled  to  require  renewed  bills 

at  four  and  six  months  respectively,  according  to 

the  tenor  of  the  original  bills  to  be  drawn  for  one- 

ludf  of  each  bill  as  it  arrives  at  maturity  upon  pay- 
ment in  cash  of  the  other  half.  The  amount  due  upon 

such  bills  to  be  further  secured  by  a  mortgage  in  the 

usual  form  on  the  sliips  Harry  Clasper,  Louise  Craw- 

ihajfy  and  Che8aj)eake,  and  also  by  such  deed  of  mort- 
gage or  charge  upon  all  calls  upon  shares  in  the  com- 
pany now  made,  and  due  and  owing,  or  to  be  hereafter 

made,  such  deed  to  be  prepared  by  my  solicitor  and 

settled  by  counsel,  and  to  contain  all  such  clauses, 

agreements,  and  powers  for  my  protection  as  cuunsel 

shall  advise.  A  certified  list  of  shareholders,  amount 

paid  on  shares,  and  calls  due  to  be  forthwith  fur- 
nished to  my  solicitor,  as  instructions  to  prepare  the 

deed.    I  am  willing  also  to  take  at  par  and  pay 

in  cash  for  400  fully  paid-up  shares  in  the  company, 

on  the  conditions  hereinbefore  contained  being  cum- 

plied  with.    All  legal  exi)ense8  incurred  by  me  to 

be  repaid  me  by  the  comimny  in  any  eveul.''    Vj^^w 

tbia  tender  and  offer  being  made,  the  directoTB  ot  X\\e  \  etiirV^  omV,  ^tA\^^  ^^xfisiox  €<iv  the  ■■me  effebri 

""ompuijr,  at  a  meeting  held  on  the  Bame  *2ath  Mfty  A*^  XSaaxaaaskKt  «sA>a;^Kni^dDfe\«vBgk«km^ 


resolved  to  accept  the  tender,  subject  to  the  wpgnni 
of  the  boats,  and  to  accept  the  offer  subject  tooe^ 
tain  conditions   and    qualifications;  bat  no  fiasl 
arrangement  was  come  to  at  this  meeting.    Siibw- 
sequeutly,  and  on  the  1st  June  1863,  Bogerson 
made  a  further  tender  to  the  company  io  tbeie 
terms  : — "  To  the  directors  of  the  Anglo-Danulnsn 
Steam  Navigation  and  Colliery  Company  (Limited), 
—Gentlemen,  we  propose  to  sell  you  the  following 
steamboats  to  be  delivered  in   good  working  order 
in  the  river  Tyne:  the  steamboat    ChuapeaU  for 
2000/. ;  ditto  Louise  Crav^shaif,   B500L ;  ditto  Hanf 
Clasper,  7500/.— 15,000/.  Payment  in  coah  on  deliveiy. 
The  Chesapeake  to  take  out  for  our  account  to  apart 
on  the  Black  Sea  at  4/.  per  ton  freight  a  quantity  of 
goods.    The  Chesapeak-e  and  Louise  CrawAav  to  lie 
INiid  for  now.    The  Harry  Clasper  to  be  paid,  2000^ 
on  account,  and  the  balance  on   receipt  (rf  yoor 
order  to  send   this  boat  out,  which  must  he  giva 
within   twelve  months.    The  Harry  ClaapeTf  onti 
this  notice  is  given,  to  be  worked  by  us  for  our  Mh 
benefit,  and  to  be  delivered  over  on  demand  in  gooi 
working  condition.'*    The  ships  were  then  survejei 
and  reported  on,  and  another  meeting  of  the  dine* 
tors,  of  the  company  was  then  held  on  the  2nd  June 
IMiS,  at  which  the  following  resolutions  were  passed* 
— *'  The  board  having  taken  into  consideration  tke 
amount    in    arrear  for   deposits    and    calls  u|ioi 
all   the    shares,    as    well    those    that   have   beei 
forfeited  as  those  that  have  not  been    fcnfeitad, 
and  having  also  considered  the  amount  that  yet 
remains  to  be  called  up    upon  the   non-forfeiied 
shares,  are  of  opinion  that  this  company  will  be 
justified  in  purchasing  two  boats  and  accepting  s 
loan  of  5500/.  on  tlie  following  terms,  viz^  to  pu** 
chase   (subject  to  inspection)  the  boat  called  the 
Louise  Crawskay  for  5500/.,  and  the  Chesapeake  Uk 
2000/.,  making  together  7500/.,  to  be  paid  for  si 
follows :  2000/.  to  be  paid  by  Mr.  Rogerson  on  kii 
taking  200  sliares  in  the  company,  wUch  are  to  be 
deeniixl  as  fully  paid-up  shares,  and  hy  ib»  com- 
pany's acceptances  for   1000/L  and  1000^  and  7501, 
in  all  2750/.,  payable  at  four  months  after  that  date, 
and  also  the  company's  acceptances  for  1000/1,  and 
1000/:   and  334/.  and  410/.,  making  in  all  2756^1, 
at  six  months  after  date ;  but  the  payment  of  sU 
such    acceptances  to    bo   deemed  satisfied,  if  the 
board  shall  so  desire,  by  half  the  amount  of  sock 
acceptances  being  paid  in  cash  when  due,  and  the 
other  half  by  acceptances  of  the  company,  payaUe 
at  four  and  six  months,  as  the  case  may  be,  aocoid- 
ing  to  the  tenor  of  the  original  acceptances.    The 
due  payment  of  these  acceptances  to  be  coUatenlllf 
secured  by    a  mortgage  of    the  two  boats  above 
mentioned,  with  power  of  sale  not  to  be  exerdsaUe 
until  after  default,  and  after  fourteen  days*  written 
notice  to  the  company,  and  also  to  be  secured  l^  s 
mortgage  of  the  calls  already  made  and  unpaid, 
and  hereafter    to   be  made,  on    the  ahaieholdeif 
whose  names  are  stated  in  a  list  to  be  furnished  to  Mr. 
Rogerson  or  his   solicitors,  with  liberty,  howevei; 
for  the  directors  to  apply  a  sum  not  exceeding 
1500/.  out  of  such  arrears  or  calls  towards  the  debts 
and  liabilities  of  the  company.    Mr.  Bogeraon  aln 
to  provide  funds   as  and  when   required  to   the 
extent  of  1000/.  for  the  purpose  of  Hiap^ti^hing  and 
working  the  two  boats  above  mentioned,  and  also 
for  working  the  boats  called  the  I^im  and   the 
Bellot^  and  for  working  the  coal-flelda  at  Dobra 
under  arrangements  to  be  made  to  the  mutoal  satis- 
factiou  of    Mr.  Rogerson  and  the  directors.    The 
directors  defer  the  consideration  of  the  purchase  of 
the    boat  called  the  Harry  Claaper*    Mr.  Bogenon 
having  expressed  his  approval  of  the  aboTe,  it  «ai 
therefore  resolved  that  tiie  purchase  of  the  tiro  hosts 
c»X\fiv\.  l\vQ  Chesapeake  and  the  Latum  Crvtmtkay  be 
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bqt  lobjeet  to  legal  approval."    Then  they  read  the 

letter  oi  the  gentleman  who  inspected  the  ships, 

vio  reported  in  favour  of  the  vessels,  and  then  it 

WW  further  resolved,  that  simultaneously  with  the 

■feofe  arxangements  being  carried  out  to  the  satis- 

iMlioa  of  the  legal  advisers  of  the  company,  and  of 

Mr.  Bogenony  the  latter  should    be   empowered, 

Mdijeet  to  the  limit  of  expense  after  mentioned,  to 

llBtwdymd  insure  and.  dispatch  to  the  Danube, 

iof  and  on  behalf  of  the  company,  the  two  boats 

ViM  the  Limue  Crawshcof  and  the  Chesapeakey  and 

iin  to  provide  and  send  out  by  these  boats  proper 

Wttials  for  working  the  colliery,  and  that  he  also 

■empowered  to  send  out  for  the  company  and  main- 

2^  aeren  men  for  working  the  collieries,  he  also, 

S''  te  the  compmy,  to  pay  their  wages.  J(4  was  further 
JMfed  '*  that  tiie  court  will  reimburse  Mr.  Boger- 
^#Ni  for  an^  necessary  expenses  that  he  may  incur 

t»  the  satisfaction  of  the  directors  for  the  above 
^nposes  to  the  extent  of  1000/L,  Mr.  Rogerson  on 
lii  part  undertaking  to  provide  the  necessary  funds 
t»  toat  extent  as  and  when  required,  it  being  under- 
Mood  that  such  reimbursements  may  be  made,  if  the 
Electors  shall  so  desire,  by  acceptances  of  the 
XMDpany  to  be  given  from  time  to  time  according  to 
te  outlay  actually  made  and  approved,  and  to  be 
H^jmble  respectively  at  four  months  after  date."  It 
riM  farther  resolved,  "  that  Mr.  C.  Lankasky  be 
mpmnted  manager  of  the  boats  and  collieries,  and 
if  tiie  traffic  and  business  of  the  company,  at  the 
raddy  salary  of  3/.,  in  addition  to  his  reasonable 
ind  necessary  travelling  expenses.  Mr.  Lankasky 
o  act  in  accordance  with  written  instructions  to  be 
ttmished  to  him  through  the  secretary  of  the  com- 
my.*' 

In  pursuance  of  these  arrangements,  200  shares 
■  the  company  were,  on  the  6th  June  18G3,  allotted 
li  John  Rogerson,  and  he  paid  2000/1  for  the  shares 
ml  received  it  back  again  in  part  payment  of  the 
miGbase-money  for  the  ships.  In  further  pursuance 
if  these  arrangements,  seven  bills  of  exchange 
limwn  by  John  Rogerson  upon  the  company  for 
NUDS  amounting  in  the  whole  to  7500/.  were  accepted 
agr  the  company,  three  of  these  bills  being  at  four 
Bonths  for  the  sums  of  lOOOL,  1000/1,  and  750/L,  and 
Ibe  other  four  bills  being  at  six  months  for  the 
rnina  of  1000/L,  1000/L,  4161,  and  834/.;  and  on  the 
Llth  June  1863,  all  these  bills  thus  accepted  were 
luuided  over  to  John  Rogerson.  On  the  same  day 
the  secretary  of  the  company,  at  the  request  of 
Fohn  Rogerson,  addressed  to  him  a  letter  which 
iras  in  these  terms :  '*  I  am  instructed  by  the  board 
)f  directors  to  authorise  you  to  dispatch  the  two 
iteamers,  the  ChesapeaJce  and  the  Louise  Crawshayy  to 
die  Danube  immeaiately,  together  with  such  mate- 
rials as  you  may  deem  requisite  to  work  the  boats 
woA  conduct  the  traffic  of  tiie  company  on  the  river, 
uid  the  Theiss  and  Save.  I  am  further  directed 
bo  authorise  you  to  send  out  such  a  number  of 
miners,  and  such  quantities  of  tools  and  materials, 
la  you  may  deem  requisite  to  work  the  mines  of  the 
^tljj^any  at  Dobra."    In  the  meantime  an  arrange- 

Khad  been  come  to  between  the  pits,  and  John 
son  for  the  pits.*  indorsing  the  bills  upon  terms 
Igmed  upon  between  them.  These  terms  were  con- 
BnMd  in  two  letters  of  guarantee  bearing  date 
HMpectively  the  5th  June  1863,  and  were  as  follows : 
"Crantlemen, — In  oonsideration  of  your  agreeing  to 
narantee  the  payment  of  the  acceptances  of  the 
Ani^o-Danubiaa  Steam  Navigation  Company 
Airnwn  for  the  purpose  of  paying  for  the  boats  to 
the  extent  of  two-thirds  of  the  5500/.**— that  is  the 
lifference  between  the  7500/1  and  the  2000/.  which 
Rogerson  paid  to  Keams  and  received  back  in 
respect  of  the  ships — **  to  the  extent  of  two-thirds 
H  the  5500/1,  that  is  3667/.,  I  engage  that  you  shall 
lot  be  called  upon  to  pay  under  that  guarantee 
kzoept  upon  the  following  date,  viz.,  twelve  months 
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from  the  dates  of  the  bills  1883/1  lOt^  eighteen 
months  from  the  dates  of  the  bills  1833/1 10*.,  yoik 
agreeing  to  indorse  new  bills  to  take  up  those- 
first  drawn  until  they  will  come  to  the  dates  named,, 
that  is.  twelve  and  eighteen  months  respec- 
tively, at  which  date  you  become  owners  of  two- 
thirds  of  the  property  mortgaged  to  Jno.  Rogerson 
and  Co.  It  is  further  unaerstood  that  you  will 
accept  bills  to  raise  the  funds  to  work  the  lx>ats  anci 
colliery,  you  being  liable,  in  event  of  the  company 
not  paying,  to  the  extent  of  two-thirds  of  the 
amount,  which  is  not  to  exceed  1000/1"  The  other 
letter  of  guarantee  of  the  same  date  was  signed  by 
Rogerson  and  Co.,  Burke  and  Keams,  and  it  is  in 
these  terms;  it  is  addressed  to  Mr.  Rogerson: 
**  Sir, — We  agree  to  the  contents  of  your  letter  dated 
5th  June  1863 ;  that  is,  we  guarantee  payment  of 
the  acceptances  of  the  Anglo-Danubian  Steam 
Navigation  Company  to  the  extent  of  8667/1,  in 
event  of  the  companv  not  paying  them,  in  twelve 
months,  say  for  1833il  lOt.,  at  eighteen  months  for 
1883/1 105.,  and  we  also  agree  to  keep  our  indorse- 
ment on  bills  to  keep  them  negotiable  until  they 
mature.  We  also  agree  to  accept  bills  to  raise  the^ 
funds  to  work  the  boats  and  colliery,  and  to  be* 
liable  for  two-thirds  in  event  of  the  company  not 
paying  the  same  to  the  extent  of  1000/1,  John  Bioger- 
son  and  Co.  being  responsible  for  the  remainini^ 
one-third  to  the  bank."  The  company  also  after- 
wards accepted  two  other  bills  drawn  upon  them  by 
Rogerson  for  the  sums  of  500/.  and  300/.  in  part  of 
the  1000/.  agreed  to  be  advanced  by  him. 

The   two  steamships,   the   Chesapeake   and   the 
Louise  Crawshajfy  were  dispatched  by  Jolin  Rogerson 
and  Co.  from  Newcastle  and  proceeded  to  Constanti- 
nople.   They  reached  that  place  at  the  following: 
times,  the  Chesapeake  on  the  20th  Aug.,  and  the 
Louise  Crawshay  on  the  23rd  Sept.  1863.    They  were 
not  sent  on  to  the  Danube.    The  Chesap&iktj  when 
she  left  this  country,  and  indeed  when  she  was 
agreed  to  be  sold  to  the  company,  had  on  board  a 
considerable  quantity  of  munitions  of  war  for  the 
use  of  the  Circassians  in  the  war  in  which  they 
were  then  engaged  with  Russia,  and  after  her  arrival 
at  Constantinople  she  proceeded  with  this  cargo  to 
the  neighbourhood  of  Trebizond,  where  she  deli- 
vered the  cargo,  and  then  returned  to  Constan- 
tinople,   arriving  there  on  the    18th    Sept.    Her 
crew  was  soon  afterwards  discharged  by  Roger- 
son,  and  she  was  berthed  at  Constantinople.    The 
crew  of  the  Louise  Crawshay  was  also  discharged 
soon  after  her  arrival  at  Constantinople,  and  she 
was  also  berthed  there.    The  three  bills  for  1000/., 
1000/^,  and  750/.,  whidi  were  drawn  payable  at  four 
months,  became  due  on  the  8th  Oct  1863.    They 
were  not  paid  by  the  company,  and  on  the  9th  and 
12th  Oct.  1863  John  Rogerson  commenced  an  action* 
at  law  against  the  pits,  upon  these  bills.    The  pltSw 
thereupon,  on  the  22nd  Dec.  1863,  filed  the  bill  in 
this  cause  against  John  Rogerson,  William  Scott* 
who  was  his  partner  in  the  firm  of  J.  Rogerson  and 
Co.,  and  John  William  Couchman,  another  of  the 
directors  of  the  company  who  had  taken  part  in  the 
resolutions  of  June  1863,  and  in  the  indorsement  of 
the  bills  by  the  company,  and  also  against  the 
Anglo-Danubian  Company,  setting  forth  in  detail 
a  great  variety  of  circumstances  connected  with 
the  purchase  of  the  ships  by  the  company,  the^ 
indorsement  of  the  bills  by  the  pits.,  the  guarantee- 
given  to  them  by  Rogerson  and  Co.,  the  dispatch  of 
the  vessels  from  this  country,  their  being  berthed) 
at  Constantinople,  and  their  having  been,  as  alleged^ 
subsequently  employed  by  Rogerson,  and  therefore 
praying  "  that  it  might  be  declared  that,  under  the 
circumstances,  the  pits,  were  altogether  discharged 
from  liability  on  the  bills  so  indorsed  as  aforesaid^ 
and   that  the  defta.  John  Roc,erao\3i  as\d  y%vVJcw%5s^ 
Scott  are  scv^iiW^  \>o\3Lw\  ^\AQ>x'^\.\ft\v^^H«>K&^ 
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the  i>lt«.  agaiiMt  the  actions  of  Messrs.  Lfambton 
and  Co." — there  was  an  action  broufrht  by  Messrs. 
Lanibton  and  Co.  upon  one  of  the  bills  which  had 
been  indorsed,  and  which  the  pits,  had  been  coni- 
poHed  to  pay— "or  that  the  (lefts.  J.  lio^rson  and 
W.  Hcott  niay  be  decreed  specifically  to  |)erfonn  the 
agreements  of  the  2nd  and  5th  June  18(k{,  the  pits. 
beinjr  ready  and  willing,  and  thereby  offering  specifi- 
cally to  perform  such  agreements  on  their  part.  That 
an  account  may  l)e  taken  under  tiie  directions  of  the 
court  of  all  moneys  receive<l  by  J.  Kogerson  and  W. 
Scott,  or  either  of  them,  or  by  any  other  person 
for  their  or  his  use,  and  of  all  moneys,  if  any, 
agreed  to  be  paid  to  John  Kogerson  and  William 
^ott,  or  either  of  them,  and  not  yet  received  for  or 
in  respect  of  the  conveyance  of  passengers  or  freight 
conveyed  by  or  otherwise  for  or  in  respect  of  the 
use  or  employment  of  the  steamers  the  CheMt/tenkr 
and  LouUe  Crawshay  respectively,  since  the  2nd 
June  IH&S,  and  of  the  profits  realised  by  J.  Kogerson 
and  W.  Scott,  or  either  of  them,  for  the  adventure  or 
speculation.  That  it  may  be  declared  that  what 
upon  taking  such  account  may  l)e  found  to  be  due 
from  J.  Kogerson  and  W.  Scott  respectively,  ought 
to  be  applied,  so  far  as  may  be  necessary,  in  satisfac- 
tion of  the  sums  due  on  the  seven  several  bills  of 
exchange;"  and  then  the  bill  prays  for  an  injunction 
to  restrain  the  actions  commenced  on  the  indorse- 
ment of  the  bills. 

The  bill,  which  is  most  loosely  and  inaptly  drawn, 
rests,  as  I  understand  it,  on  the  right  of  the  pits,  to 
be  relieved  from  their  liability  uptm  the  bills  on 
several  grounds.  First,  that  the  agreement  by  the 
company  for  the  purchase  of  the  ships  was  mode 
upon  the  faith  of  representations  on  the  part  of 
Kogerson  which  were  not  w*ll  founded,  and  of  pro- 
mises on  his  part  which  were  not  performed,  and 
amongst  other  such  representations  and  pnHiiises,  it 
alleges  that  he  ])romised  that  the  ships,  if  the  com- 
pany would  purchase  them,  should  be  forthwith 
vested  in  the  compan}',  and  he  would  procure  the 
company  to  bo  duly  registered  as  the  owners  of 
them,  and  the  ships  should  be  imnic<1iately  dis- 
patched to  the  Dunu))e,  which  the  bill  alleges  was  of 
great  importance  to  the  company,  with  a  view  to 
their  securing  the  benefit  of  the  autumn  trade  on 
the  river  in  that  year ;  but  that  in  fact  Kogerson  hatl 
not  at  the  time  any  title  to  the  shii)s,  and  that  the 
ships  were  never  in  fact  sent  to  the  Danube ; 
secondly,  that  the  mortgages  stipulated  for  by  the 
ai^eement  of  the  company  to  be  mude  to  Kogerson, 
were  not  in  fact  procured  by  him  to  be  made ;  and, 
thirdly,  that  the  deft.  Itogerson  was  not  entitled 
under  the  agreement  for  the  purchase  by  the- com- 
pany to  take  any  freight  to  any  port  on  the  Black 
Sea,  and  that  he  took  on  boanl  the  Chesnfteake  the 
munitions  of  war  above  mentioned  with  full  know- 
ledge of  the  purpose  for  which  they  were  intended, 
and  thereby  exposecl  that  vessel  to  the  risk  of  being 
seized  and  confiscated  by  the  Kussians,  and  that  he 
wholly  concealed  from  the  pits,  the  fact  of  the 
vessel  being  laden  with  such  munitions  of  war. 

The  deft.  Kogerson,  by  his  answer,  insists  in 
effect  that  he  hiul  a  gocxl  title  to  the  sliipn,  and  that 
the  ships  were  not  sent  to  the  Danube  in  conse- 
quence only  of  the  necessary  funds  fur  that  purpose 
not  having  been  supplied  by  the  company  or  the 
pits.,  he  having  exfiended  the  1000/.  agreed  to  be 
advanced  by  him  ;  that  the  mortgages  were  not 
taken  by  him  only  in  consequence  of  the  agreement 
on  the  part  of  the  company  to  furnish  the  list  of 
the  calls  and  of  the  shareholders  not  having  been 
■  fulfilled  by  them ;  and  that  under  the  agreement 
with  the  company  he  was  entitled  to  carry  cargo, 
although  consisting  of  the  above-mentione<l  muni- 
tions of  war :  and  by  the  answer  he  wholly  denies 
.havinfT  made  any  such  false  or  fraudulent  tovwe- 
MentatioiiB  as  are  alleged  by  the  V)il\,  and  Viq  aXVi^e^ 


that  the  sale  of  the  stoamihiiw  proceedBd  tfanragb- 
out  upon  the  footing  of  the  pita,  being  penonally 
responsible  for  the  purchaae-moni^. 

There  is  an  enormous  mass  of  eridenoe  in  the 
cause,  consisting  in  part  of  letters  and  other  6nea- 
ments,  and  in  part  of   affidavita  and  depoiitioa& 
Amongst  the  letters  in  eridenee  there  is  a  loof 
correspondence  between  the  deft.  Rogerson  and  Sr. 
Lankasky,  the  managing  agent  of  thecompanftf 
Constantinople,  from  which  it  clearly  appean  thai, 
very  soon  after  the  steamships  had  been  purdmel 
by  the  company,  the  deft.  Rogerson  oontempbtoi 
selling  the  ships  when  they  airlTed  at  Conitiin}* 
nople,  and  that  he  was  continaallj  intending  to  do 
so,  and  gave  express  directions  that  this  inteoM 
on  his  part  should  not  be  made  known  to  the  Aik^ 
Daimbian  Company.  The  parol  eridenoe,  conriitiq 
of  the  affidavits  and  depositions,  is  painfullj  fl» 
Hicting  and  contradictory,  and  if  it  were  ikc^*"|7 
to  decide  the  caac  upon  that  evidence,  I  should  M 
great  difficulty  in  arriving  at  a  conclusion  upoa  % 
althougli,  uiwn  the  whole,  I  think  that  the  evidns 
on  the  part  of  the  pits,  is  more  trustworChr  thi 
that  on  the  part  of  the  def ts.    In  the  progreti  «f  ii 
cause  the  pits.  ]iaid  into  court  to  the  credit  of  fe 
cause   the  sum    of    8833/.  ISs.  4<£.    as    the  |iii 
of  an  interim  injunction  to  restrain  the  pruoeediop 
in  the  actions  brought  against  them,  and  at  thetisi 
of  the  hearing  of  the  cause  there  was  in  oonrtlh 
sum    of    3828/.   14s.  2d.  Bank   Three    per  CtA 
Annuities,  which  had  arisen  from  the  money  aofii 
in.    The  steamships  were  also  sold  in  the  ptv]^ 
of  the  cause,  and  at  the  time  of  the  hearing  thai 
was  also  in  court  the  sum  of  1706/.  9s.  5^  Buk 
Three  pi^r  Cent.  Annuities,  which  had  arisen  fna 
the  proceeds  of  the  sale  of  the  steamships.    Hoc 
was  likewise  in  court  at  the  time  of  the  hearinsflf 
the  cause  the  sum  of  550/.   15s.   Bank  Three  ptf 
Cent  Annuities,  which  stood  in  trust  in  the  cuatt 
and  in  another  cause  of  the  Anah-I/anMhia*  •Sm 
Nfwit/ution  and  ColUery  Company  (^Limited)  v.  Rpgfrm, 
and  had  arisen  from  moneys  paid  in  by  the  comioqV' 
Upon  the  hearing  of  the  cause  the  M.  U.  made  lis 
following  decree : — It  was  declared   that  the  pta> 
were  not  liable  upon  the  bills  of  exchange  induiwi 
by  them  as  in  the  pleadings  mentioned,  or  any  of 
such  bills ;  and  generally  an  injunction  was  graottd 
to  restrain  the  defts.  from  suing  upon  those  bilk 
and  the  pits,  having,  pursuant  to  the  onler  wenuie 
and  the  M.  K.  before  us,  paid  the  sum  of  3333/.  \d*.U 
into  court,  and  that  being  invested,  and  there  beiot 
in  court  in  the  whole  this  sum  of  553()/^  it  vfl 
ordered  that  3828/.  Bank  Three  per  Gent.  Aniiuiiiak 
part  of  the  5530/.  Bank  Annuities,  and  any  intvrea 
accrued  due  upon  them,  be  transferred  aud  pud 
to  the  pits.,  but   such  transfer  and  payments  wtn 
not  to  take  place  until  after  a  certain  time :  tlu!  ii» 
giving  back  to  the  pits,  the  sum  which  they  bii 
IMiid  in  as  the  price  of  the  injunction,  the  coor* 
bi'ing  of  opinion  that  the  injunction  was  prvper, 
and  the  injunction  was  made  perpetual.    Then  it 
was  declared  that  Itogerson  and  Scott  wen;  hound  t» 
recoup  to  the  pits,  the  sum  of  1003/.  14ii.  paid  bf 
thoin  on    the  4th  Jan.  1864  to  Messrs.  Lambioo 
and    Co. ;    that    is,    Burke    and    Keams    haviiv 
been   made   liable   upon   one   of   the    bills   whiek 
they    had    indorsed,    which     had     been    handed 
over    to    Lambton    and    Co.,    and     having    betfo 
conipelleil  to  pay  that  amount,  they  were  eniitkd  to 
recover  that  amount  from  Rogeiaon  and  Ca    Then 
there  is  a  direction  to  tax  the  costs.     And  it  wis 
ordered  that  the  pits.  Burke  and  Koams  do  pay  i*> 
the  Anglo- Danubian  Steam  Navigation  and  Culltoty 
Company  and  John  William  Couchman.  their  ctt^ti 
and  add  those  costs  to  their  own,  and  then  it  was 
ordered  that  Kogerson  and  Scott  should  pay  to  tlM 
V  Vlts.  the  balance  of  the  sum  of  1003IL  14f.  aud  inte- 
\  K^x,  «sA  ol  ^^\aa«&.<aQata  at  the  pits,  in  this  eoiti 
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and  Rogerton  baTing  paid  into  court  to  the  credit  of 
Bwrht  T.  Rogermm  the  sum  of  1537^  19«.  id,  appear- 
ing to  hare  been  the  proceeds  of  the  sale  of  the 
flteameia,  it  was  ozdezvd  that  170G/.  9«.  od.  Bank 
Three  per  Cent.  Annuities,  being  the  residue  of  the 
£530/.  3s.  Id,  like  annuities  which  had  arisen  from 
the  sale  of  the  ships,  be  sold;  the  residue  of  the 
Sank  Annuities  which'  were  in  court  was  ordered 
"to  be  sold,  and  it  was  ordered  that  out  of  the  money 
to  arise  bj  such  sale,  and  any  interest  to  accrue  on 
the  sum  of  1700/.  9«.  5c/.,  the  1000/L  and  interest 
a^iould  be  paid,  and  out  of  the  residue  of  those 
moneys  the  costs  were  to  be  paid ;  it  provided  for 
^e  payment  of  the  costs,  that  is,  applying  the  pro- 
.eeeds  of  the  sale  of  the  ships  to  the  payment  of  the 
4Hnount  which  had  been  paid  upon  the  bills,  and  also 
payment  of  the  costs,  and  it  was  ordered  that  the 
ultimate  residue  should  be  paid  to  the  deft.  John 
Bogcrson,  and  there  is  a  special  direction  given  a 
to  what  is  to  be  done  if  that  money  is  not  suflScient 
to  pay  the  1003^  14«.  and  interest  and  the  costs  in 
loll.  That  is  the  substance  of  the  M.  K.*s  decree. 
The  appeal  before  us  is  by  the  deft.  Hogerson 
fiom  this  decree.  In  disposing  of  it  we  must  first 
4X>naider  upon  what  evidence  we  are  to  proceed.  It 
'was  objected  on  the  part  of  the  app.  that  the  eorre- 
•pondencc  between  him  and  Lankasky,  the  manager 
ox  the  company  at  Constantinople,  with  reference  to 
the  sale  of  the  ships  after  they  arrived  at  Constan- 
tinople, ought  not  to  be  received  in  evidence  against 
liim.  Neither  the  correspondence  itself,  nor  the  fact 
of  such  a  sale  having  been  intended,  is  put  in  issue 
hj  the  pleadings  in  the  case,  and  it  is  wonderful 
wat  the  pit.  should  not  have  put  that  upon 
^hc  record.  But  this  correspondence  cannot,  I 
^ink,  be  wholly  disregarded.  It  must,  as  it 
•eems  to  me,  be  receivable  in  evidence  at  least 
to  this  extent,  to  show  that  the  ships  were 
detained  at  Constantinople  for  the  app.'s  own  pur- 
poses, and  not  for  the  reasons  alleged  by  him,  and 
whether  it  would  be  sufficient  for  that  purpose 
J  need  not  say.  I  am  satisfied,  however,  that  this 
correspondence  is  not  so  put  in  issue  as  that  the 
-court  can  properiy  act  upon  it  without  some  fur- 
ther inquiry,  and  I  proceed  therefore  to  consider 
the  points  of  the  case  without  reference  to  this 
correspondence,  and  first,  as  to  the  ]ioint  relied 
npon  by  the  pits,  that  the  app.  had  no  title  to  the 
ahips.  I  think  that  the  pits,  cannot  maintain  their 
ri^it  to  the  relief  given  by  the  decree  upon  that 
ground.  The  agreement  between  the  company  and 
the  app.  fixes  no  time  for  the  completion  of  the 
pnrchase,  and  there  is  nothing  so  tar  as  I  can 
find  upon  the  face  of  the  agreement  which  can 
make  the  immediate  completion  of  the  purchase  of 
the  essence  of  the  contract.  What  was  really  of 
imporUince  to  the  company  was  not  the  transfer  to 
them  of  the  ships,  but  the  dis|uitch  of  the  ships  to 
the  Danube,  and  they  were  in  fact  dispatched  upon 
the  voyage  and  by  the  onlcr  of  the  company,  as 
appears  by  the  letter  of  the  llth  June  18(>^{;  tliat 
letter  may  well  be  considered  to  have  constituted 
Hogerson  the  agent  of  the  company  to  dispatch  the 
ahips,  and  to  amount  in  effect  to  the  delivery  of 
possession  of  the  ships  to  the  comimny.  But 
whether  this  be  so  or  not  the  company  surely  can- 
n<jt  be  heanl  to  complain  that  Hogerson  had  at  this 
time  no  title  to  the  ships  when  they  directe<l  him 
to  deal  with  them  before  any  title  was  shown ;  and 
if  they  could  not  then  complain  of  an  absence 
of  title  on  his  part,  I  see  no  lixeil  period  at  which 
they  could  become  entitled  so  to  complain.  This 
part  of  the  case  does  not  even  rest  here,  for  as 
early  as  the  1 3th  June  lK)th  the  company  and  the 
pits,  knew  that  llogorson  was  not  the  registered 
owner  of  the  ships,  and  yet  thoy  continued  to  treat 
the  agreement  us  subsisting,  and  took  no  steps  to 
repudiate  it. 


Then  as  to  the  ships  not  having  been  sent  to  the 
Danube,  I  think  the  pits.'  title  to  the  relief  given 
by  this  decree  fails  upon  this  point  also,  for  Roger- 
son  was  not  bound  to  advance  beyond  1000/.  for 
sending  the  ships  to  the  Danube  and  for  other  pur- 
poses, and  when  the  ships  reached  Constantinople 
he  had  advanced  beyond  that  amount,  and  both  the 
company  and  the  pits.,  though  applied  to  for  the 
purpose,  failed  to  supply  the  further  funds  which 
were  necessary  for  sending  forward  the  ships. 

Aflcain,  as  to  Rogerson  not  having  procured  the 
mortgages  which  by  the  agreement  were  stipulated 
to  be  made  to  him,  I  do  not  think  that  there  was 
any  such  default  on  his  part  in  this  respect  as 
could  entitle  the  pits,  to  the  relief  given  by  the 
decree.  Ue  was  entitled,  I  think,  to  have  the 
whole  transaction  completed  at  the  same  time,  and 
was  not  bound  to  take  the  mortgage  of  the  ships 
without  the  mortgage  of  the  calls,  and  the  company 
has  never  supplied  the  means  of  completing  the 
mortgage  of  the  calls,  which  under  the  agreement 
they  were  bound  to  do.  Besides,  the  draft  mortgage 
of  the  calls  was  sent  to  them  for  approval  upon  the 
13th  June,  and  was  not  returned  by  them  until  the 
19th  Aug.  18G;),  when  Itogerson  was  on  the  point  of 
leaving  this  country.  Then,  as  to  the  repreaenta- 
tions  alleged  to  have  been  made  by  the  app. 
Although,  as  I  have  said,  I  distrust  the  evidence  on 
his  part  more  than  that  on  the  part  of  the  pits.,  I 
am  far  from  being  satisfied  with  the  evidence  on 
their  part  as  to  these  representations,  and  I  should 
hesitate  long  before  afilnning  this  decree  upon  the 
faith  of  that  evidence.  If  it  was  necessary  to 
decide  this  case  upon  the  question  whether  the 
representations  alleged  to  have  been  made  by  the 
app.  were  in  fact  made  by  him,  I  am  disposed  to 
think  that  we  could  not  safely  come  to  any  decision 
upon  it  without  some  further  investigation,  either 
by  means  of  issues,  or  by  examination  of  witnesses 
before  us. 

But  I  think  it  is  not  necessary  to  take  either 
of  these  courses.  I  am  satisfied  upon  the  evi- 
dence that  the  Chesapeake^  when  dispatched  from 
this  country,  was,  and  was  known  by  the  app.  to  be, 
laden  with  munitions  of  war  for  the  use  of  the 
Circassians  in  their  war  with  Kussia,  and  that  this 
fact  was  not  communicated  by  the  app.  either  to  the 
company  or  to  the  pits.,  and  I  think  that  this  fact 
alone  is  sufficient  to  entitle  the  pits,  to  be  relieved 
from  their  liability  upon  the  bills  in  question.  It 
is.  as  I  have  stati^d,  alleged  by  the  answer  of  the 
app.  that  the  negotiations  for  the  purchase  of  the 
ships  proceeded  upon  the  footing  that  the  pits, 
were  to  be  responsible  for  the  full  amount  of  the 
purchase-money,  but  upon  whatever  footing  the 
negotiation  may  have  proceeded,  I  am  satisfied  that 
it  w{is  concluded  upon  the  footing  that  the  pits, 
were  to  be  liable  as  sureties,  and  not  as  principals. 
The  indorsements  of  the  bills,  and  the  letters  of 
guarant3c,  are  but  parts  of  one  and  the  same  trans- 
action, and  must  be  looked  at  together ;  and  by  the 
letters  of  guarantee  Kogerwjn,  in  consideration  of 
tlie  pits,  agreeing  to  guarantee  the  payment  of 
the  acceptances,  enters  into  certain  engagements 
referred  to  in  the  letters,  and  the  plt«.,  on  tlie  other 
hand,  guarantee  the  payment  of  the  acceptances. 
It  ia  by  the  indorsements  only  the  pits,  could 
be  liable  for  the  full  amount  of  the  bills;  they 
would  not  be  liable  for  more  than  two-tliirds  of  the 
amount  upon  the  guarantee  itself.  Tlie  pits,  there- 
fore were  in  the  i)08ition  of  sureties,  and  I  take  it 
to  he  clear  beyond  all  doubt,  that  in  all  cases  of 
principal  and  siirety,  the  surety  paying  the  debt  is 
entitled  to  the  benefit  of  all  securities  which  the 
creditor  has  against  the  principal.  Upon  that  rule, 
therefore,  the  pits,  paying  these  bills  would  be  en- 
titled to  the  benefit  of  the  mortgages  agreed  to  be 
given  to  Hogerson ;  but,  beyond  this,  it  is  in  terms 
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■greed  b7  die  iMVaa  of  gi 


:  that  the  plta^ 
upon  payineiit  ot  tiro-tbir9i  ot  the  unonnt  of  thtf 
bull,  •nould  become  ownert  ot  tuo-thinti  of  tho 
jnpatf  nuvtgafnl  to  Rogcnon  mad  Co.,  «o  thftt  in 
tny  event  the  pita,  to  the  extent  ot  two-thitdt  at 
leeat  o(  what  tbajr  ihould  paj  npon  the  bttU  were 
to  biiTe  the  benellt  of  the  mortgagei. 

Now,  what  WM  tbe  poiition  of  Rogenon  lu  to  the*« 
mortKagei?  Uii  rlghttohavethcoi  granted  tohirii 
would  be  enforced  only  in  equil; ;  but,  would  a 
court  of  eqaitj  have  decreed  tbc  company  tb 
pant  tlie«e  mortgages  when  it  appeared  thnt  tht 
fact  of  one  of  the  sbip*  being  taden  with  a  cargo. 
wbicb,  to  My  tbe  Icait,  would  expoic  her  to  extra^ 
ordiiiU7  riiki,  was  Imown  to  the  app.,  and  was 
concealed  from  the  company  ?  I  am  of  opinion  that 
it  would  not.  It  was  said  for  the  pits.,  that  bj 
cairying  this  cargo  thu  ship  was  rendered  liable  ' 
aeliure  and  confltcation.  1  do  not  enter  into  th  . 
point ;  I  do  not  think  it  necessary  to  do  so.  It  is, 
Id  my  opinion,  lofflcient  that  the  wm  exposed  to 
extraordinary  risks,  and  tliat  this  fact  was  con- 
cealed from  the  pits.  The  correspondence  with 
Lankasky  piores  that  Bogeraon  was  well  aws 
the  risk  to  whidi  Uie  ship  was  exposed  by  carrying 
this  cai^o.  Rogerson,  therefore,  in  my  opinion, 
could  not  liave  compelled  the  company  to  grant 
theae  mortgages,  and  of  course  could  not  gire  the 
pit*,  the  boneSt  of  them,  and  in  this  state  of  ' 
cumstancci  I  think  he  has  been  properly  bel 
Iiare  released  tbe  pits,  from  their  liability  upon 
tbe  bills.  To  this  extent,  therefore,  I  agree  in  the 
decree  appealed  from ;  but  the  decree  has  gouefonher 
and  has  fixed  the  payment  of  the  lOOOL  and  of  tbe 
coat*  upon  the  proceeds  of  the  sale  of  the  ships,  and 
I  cannot  follow  the  decree  to  this  extoiit.  If  the 
■hips  bad  not  been  sold,  I  do  not  see  bow  a  sale 
«f  them  conid  have  been  ordered  to  meet  theee 
payments,  and  I  think  that  tbe  proceeds  of  the 
uu  of  them  must  stand  in  tbe  same  position  as  tbe 
ships  tbemselrc*  would  have  stood  in  if  they  hod 
remained  unsold.  In  my  opinion,  therefore,  this 
part  of  the  decree  ought  to  be  discharged,  and  these 
■nms  ordered  to  be  paid  by  Bogcrson  and  Scott. 
"niis,  however,  is  more  a  matter  ot  form  than  ot 
substance,  and  ought  not,  I  think,  to  absolve  the 
■pp.  from  the  payment  of  the  costs  of  the  appeal, 
which,  in  my  opinion,  must  be  ordered  to  be  paid 

Lord  Justice  KniaRT  Bbuck  said : — My  codcIu- 
■ion  is  the  same,  and  substantially  on  the  same 
grounds. 


BOLLS  OOUBT. 


Wtdntidai/,  Jali/  Si,  lUSii. 

Glauolv  v.  Babkbr. 

Ttf.  17  tr  18  Viet.  e.  IM  (/A«  MtrehanI  Shiimiag  Act 

18M)JS.510,  511, nnrf .-.14— (WiVofl  at  Ma— £»« 

of  li/f—Liabilily  0/  awmr  of  «h.//««->(  ifotl— 

hamaga,  txteni  of. 

Tit  HereAant  Sii/iping  Act  1854,  «.  .'.10,  latin  per  sc, 

fimiVi  lit  amount  of  daiaoj/a  recoverable  againti  Ihr 

otmer  of  a  thip  raiting  tht  death  of  a  teamnn  at  tea, 

to  301. ;  but  lit  alltA  tectioa  enabfei  the  ciaimant  of 

tucA  damaga  to  na  lie  oaiitrfor  more,  if  lie   ihiiili 

thalfmouut  not  raffident.     The   &l4lh  ■ection  then  \  " 

jirocidet  tAal  loiere  the   damaga  actuafli)  sustained  \ 


arttd  in  lie  aggrt^fe  (As  sns  Jir  wkidi  At  om^if 

the  injuriitg  vsnef  i*  KoUa,  md  tiat  anwss  u  rsesen^ 

againti  nlm,  tht  fundi  to  neomnd  an  (o  tt  Atftv 

iii(«f  rattatlf  among  thtpOrHtM  eXllM  UitrUt. 

Ste  Olaholm  v.   Barker  13  L.  T.  S^.  jr.&SlI) 

s.e.  emm'aal.liL.T.Stp.N.&esi. 

This  suit  was  originallr  tutltnted  by  the  uamii 

of    a   British  veasd  called   the  E£»  Mmrr^  t* 

restrain  certain  actions  at  Uw  agminst  them.    D 

appeared    thAt  in  the  month   of    Feb.  ISM  the 

EdM  Marmg  ran  into  a  collier  called  the  Tiamm 

Jlarker.    "nie  result  of  that  eollitkm  ma  that  o^ 

seamen  on  board  tbe  Tionat  Barter  vne  dniwBid. 

Their  personal  representatirea  then  hnmght  aclioai 

under  Lord  CampbeU's  Act,  9  £    10  ^t.  e.  M, 

against  the  owners  of  the  Edilk  Sinmj,  to  M^ 

compensation  by  way  of  dwnagei  for  the  deaOi  ■ 

caused.    The  pits,  at  Uw  estimated  the  amoniit  rf 

their  damages  at  the  rate  of  ISA  per  ngiataed  M 

of  the  freight  and   vossel  the  EdiA  Murrai.    n« 

rate  tbe  def  Cs.  at  law  contended  was  an  exeeadn  ow; 

that  in  truth  there  woa  either  no  right  of  actJOB  ■  i 

all,  or  that  tbe  liability  wsj  limited  to  81.  ptr  tna  j 

aforesaid.  I 

Under  thote  ciicumstancei  the  bQl  in  this  ■!  I 

was  filed  praying   an  Injunction   to   restraia  Ih  | 

actions,  and  a  direction  that  the  proper  amoimltf 

the  liability  might  be  ascertained  in  this  court. 

Onihe ^^thApril  1365, the BL&hcld that  tbe MtiM 
must  be  allowed  to  go  on,  and  that  the  lialnlitytf  Mt 
pits,  in  equity  was  Ibl  per  ton:  (IS  L.T.  BEf.X.1 
SI7.)  fromthatdecision  an  appralwaacairiedlcAi 
Lords  Justices,  who  confirmed  the  detosfca  c(  A( 


shipowner  for  damages  in  respect  of  loss  ol  A 
occasioned  by  a  collision  at  sea  was  (althoo^  ftv 
might  be  no  passengers  aboard),  by  the  ^3lW 
Shipping  Amendment  Act  1862  (35  4  26  VTct  cfl]. 
modified  and  limited  to  a  sum  not  exceeding  15^1* 
each  ton  ot  hit  vessel's  registered  tonnage :  (U 
L.  T.  Bep.  N.  S.  C.'i3.)  The  further  proaecntioa  i 
the  suit  under  those  decieM  wa*  carried  onl  ■> 
chambers. 

The  suit  now  came  before  the  court  ^ 
chambers  upon  tbe  question  whether  the  damif* 
which  could  be  claimed  by  the  widow  and  chilta 
of  the  seamen  who  had  been  lost  were  limited  * 
HO/..  whalcTer  might  be  the  actual  damage  suitusd 
by  the  taniilf  of  the  deceased.  The  decision  of  Ik 
question  depended  on  tbe  construction  to  be  put  npoe 

gnparticulaT)the  following  sections  of  the  MerciusI 
hipping  Act  1854,  viz.,  the  SlOth,  511  th,  and  dl^ 
By  those  enactments,  that  is  to  say,  by  the  17 1 
18  Vict.  c.  104  (the  Merchant  Shipping  Act  1851). 
part  ix.,  sect,  iilo,  it  was  enacted  that  the  foUovisi 
rules  be  observed  as  to  the  datniges  iecovB«d  in  saf 
such  inijuiry  as  in  tbe  Act  was  particularly  ma- 
tioned,  and  the  application  thereof,  rii. :  that 


4,  T\w  %iw«i   lA  Tndc  mhgtiKl    r 
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la  ftforeaaid,  and  the  som  so  refunded  shoold  form 
»  letidne  thereinafter  mentioned. 

Soard  of  Trade  ehoold  not,  nor  should  any  person 
ler  It,  be  liable  to  any  action,  suit,  account,  claim, 
d  whatBoever,  for  or  in  respect  of  any  act  or  matter 
omitted  to  be  done,  in  the  dietribntion  of  euoh 
ae  aforesaid. 

»  amount  paid  to  Her  Majesty's  Paymaster-General 
r  aforesaid  wss  insufficient  to  meet  the  demands 
the  seTeral  claims  thereon  should  abate  propor- 

7  sect.  51 1  that, 

e  completion  of  such  inquiry  as  aforesaid,  if  any 
ored  estimated  the  damages  payabto  in  respect  of 
7,  or  if  the  executor  or  administrator  of  any  deceased 
rtfanated  the  damages  payable  in  respect  of  his 
k  greater  sum  than  such  statutory  amount,  or  In  case 
romlse  haying  been  made  by  the  Board  of  Trade, 
amount  accepted  bv  such  board  by  wav  of  oompen- 
snch  injury  or  death  as  aforesaid,  ue  person  so 
{ the  same  ^ould,  upon  repaying  or  obtMning  the 
A  by  the  Board  of  Trade  to  the  owner  of  the  amount 
im  to  the  Board  of  Trade  in  respect  of  such  injury  or 
at  liberty  to  bring  an  action  for  the  reooTery  of 
in  the  same  manner  as  if  no  power  of  Institnting  an 
id  thereinbefore  been  glTen  to  the  Board  of  Tnde, 

0  the  following  proTisov  tIi.,  that  any  damages 
le  by  such  person  should  be  payable  only  out  of  the 
'.  any)  of  the  aggregate  amount  for  which  the  owner 
t,  after  deducting  all  sums  paid  to  Her  Majesty's 
r<General  in  manner  aforesaid;  and  that  if  the 
recovered  in  such  action  did  not  exceed  double  the 
smonnt,  such  person  should  pay  to  the  deft  In  such 
the  costs  thereof ;  such  costs  to  be  taxed  in  England 
id  as  between  attorney  and  client,  and  in  Scotland 
n  sgent  and  client 

7  the  514th  sectioiiY 

t  cases  where  any  liability  had  been,  or  was  alleged 
>en,  incurred  by  any  owner  in  respect  of  loss  of  ufe, 
njury,  or  loss  of  or  damage  to  ships,  boats,  or  goods, 
U  didms  were  made  or  apprehended  in  respect  of  such 
hen,  subject  to  the  right  theroinbefore^Ten  to  the 
Crade  of  recovering  damages  in  the  United  King- 
«pect  of  loss  of  life  or  personal  injury,  it  should  be 
£ngland  or  Ireland,  for  the  High  Coiurt  of  Ch.,  and 
d  for  the  Ck)urt  of  Session,  and  in  any  British  pos- 
r  any  competent  court,  to  entertain  proceedings  at 
)f  any  owner  for  the  purpose  of  determining  the 
'  such  liability,  subject  ss  aforesaid ;  **  and  for  the 
m  of  such  amount  rateably  amongst  the  several 
,**  with  power  for  any  such  court  to  stop  all  actions 
pending  in  any  other  court  in  relation  to  the  same 
stter;  and  any  proceeding  entertained  by  such 
!^  or  Court  of  Session,  or  other  c<nnpetent  court, 
x>ndacted  in  such  manner  and  subject  to  such  regu- 
to  making  any  persons  interested  parties  to  the 

1  as  to  the  exclusion  of  any  claimants  who  did  not 
ithin  a  certain  time,  and  as  to  requiring  security 
owner,  and  as  to  payment  of  costs,  as  the  court 
■t 

appeared  for  the  pits. 

n  for  the  deft«.,  the  representatiTes  of  the 
seamen. 

RoMiLLT. — I  am  of  opinion^  in  this  case, 
it  depended  solely  on  the  510th  section  of 
chant  Shipping  Act  1854,  the  amount  of 
lages  recoverable  from  the  ship's  owner 
learly  be  limited  to  SOL  in  each  case  ^ 
But  the  511th  section  of  that  statute  seems 
raise  some  doubt  upon  the  point.  I  think 
>  511th  section  intended  to  proride  this: 
le  claimant  thinks  the  sum  of  30^  is  not 
he  may  bring  an  action  for  the  extra 
of  damage  which  he  claims,  whether  the 
f  Trade  does  or  does  not  institute  any  in- 
the  matter.  I  think  the  proper  construc- 
the  514th  section  is  this:  that  when  the 
actually  sustained  by  the  families  of  the 
seamen  in  the  aggregate  exceed  the  sum 
:h  the  owner  of  the  wrong-doing  ship  is 
id  that  excess  is  recoyer^  against  him, 
funds  so  recoTcred  from  the  owner  are  to 
ibnted  rateably  amongst  those  entitled, 
mages  sustained  by  the  claimants  are 
le  ascertained  in  the  same  way  as  if  the 
of  tbe  ownen   waa  unlimited.     If   the 


damages  so  ascertained  are  together  lesyi  than  the 
amount  of  the  owner's  liability,  then  the  sum  for 
which  the  owner  is  liable  is  to  be  applied  in  payment 
in  full  of  the  damages  so  ascertained.  If,  on  the 
other  hand,  tiiey  exceed  the  amount  of  his  liability, 
then  such  sum  is  to  be  distributed  rateably  among 
the  persons  entitled  to  it. 

Solicitors  for  the  pits.,  J.  W.  Hiddn^  for  Brown 
and  Son^  Sunderland. 

Solicitors  for  the  defts.,  MqftUa   and  Teeadak^ 
agents  for  Lietch  and  Kewnaf^  Ncoth  Shields. 


V.  C.  BTUABT'B   COXTBT. 

Beported  by  Edwaxo  Wihslow,  Esq.,  BairistsiHii-Law/ 

Thuradoji,  June  28,  1866. 

Brown  v.  Taiikee. 

Frtight — AMignment — SubmquaU  charge — Notice--^ 

Priority, 

A,  a  registered  mortgagee  of  a  sAto,  bjf  a  deed  o/evem 
date  referred  to  in  the  mortgage-^ked,  took  a  general 
assignment  of  the  freight  a*  an  additional  security ; 
subsequently  the  freight  of  a  particular  vogage  was 
assigned  to  C:        * 

Held,  that  C,  who  had  given  notice  of  his  assignment  to 
the  charterers  of  the  ship,  was  entitled  to  priority 
over  B*  who  had  given  no  such  notice. 

The  question  in  this  case  was  whether  the  pit., 
Robert  James  Brown,  was  entitled  to  priority  as 
assignee  of  part  of  the  freight  of  the  nhi^  I^artonond 
oyer  tJie  deft.  George  Tanner,  who  was  a  mortgagee 
of  that  ship,  and  assignee  of  the  whole  of  its 
freight. 

The  facts  were  these : — 

In  1862  the  ship  Pharamond  was  mortgaged  by  its 
owner,  Henry  John  Hall,  to  the  deft,  by  way  c^ 
security  for  2000/1,  and  by  a  deed  of  eren  date, 
referred  to  in  the  mortgage-deed,  the  whole  of  the 
freight  earned  or  to  be  earned  by  the  yessel  waa 
also  assigned  to  the  deft  as  a  fuirther  security  for 
the  aboye  sum.  The  mortgage  was  duly  registered 
on  the  following  day  in  the  form  required  by  the 
Merchant  Shipping  Act. 

In  Noy.  1863  the  yessel  was  chartered  from  the 
owner  by  Messrs.  PhUlips,  King,  and  Co.,  to  proceed 
from  Algoa  Bay  or  the  Mauritius  to  London,  with 
such  cargo,  and  subject  to  the  payment  of  such 
amount  of  freight,  and  under  such  terms  and  con- 
ditions as  in  the  charter-party  were  mentioned.  It 
appeared  that  Hall  had  accepted  certain  bills  of 
exchange  drawn  by  the  pit.  to  the  amount  of  lOOOiL, 
and  in  order  to  secure  their  payment  he,  on  the  20th 
May  1864,  assigned  all  the  freight  payable  under  the 
aboye  charter-party  to  the  pic  On  the  16th  July 
1864,  the  pit.  gaye  a  written  notice  of  his  assign- 
ment to  the  duurterers. 

The  Pharamond  arriyed  in  London  in  the  early 
part  of  Sept  1864,  and  shortly  afterwards  the  deft 
took  possession  of  her,  but  not  before  the  cargo  had 
been  partially  discharged,  and  on  the  80th  Sept.  he 
gaye  notice  of  his  claim  to  the  charterers  and  all  the 
consignees  of  the  freight 

Subsequently,  the  pit  applied  to  the  charterers  to 
pay  him  the  freight  remaining  due  under  the 
charter-party,  but  in  consequence  of  the  deft*8 
claim  they  refused  to  do  so,  whereupon  the  pit 
seryed  a  notice  of  stoppage  for  the  freight  upon  the 
London  and  St  Kathtfine  Dock  Company. 

The  following  correspondence  between  the  soli- 
citors of  the  parties  fully  sets  forth  their  respectiye 
claims.    On  the  9th  Nov.  the  i^Vt '%  «n»\kAXREt%  ^^rc^jvK^ 
to  the  agent  ^  \^  iQ^>Aid\AT  ««:>a^^^V^ 
foUowa : 
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V.C.  S.] 


Bkown  V,  Tanneb. 


[v.as. 


The  Phnramond. 

Dear  Sir,— Tbere  appearing;  to  be  conflictinfc  claimH  to  the 
rrpi);fatp<*r  thiM  Hhip.  we  think  it  desirable  to  curamnnicate 
with  yoa  (lui  rpprr-iwiitlug  Mr.  Tuauer  the  murtga^eo)  ou  the 
subject.    It  appears  that  Mr.  Hall,  tlic  uwuer  of  the  Hhip, 
Gzefutvfl  a  Ktatutory  mortgagi*  lu  favoui^  of  BTr.  Tanner,  on 
2lNt  Soptw  ls«i'.',  wliich  wiirt  rt'conled  at  thn  (.'untom-lioune  on 
the  2Kth  Sopt.  lS4i-j.    Oil  'J7thNov.  isii8  the  rthlp  wait  chartereil 
by  MemrK.  I*hilli|>ti,  Kiii^.  and  0<>.,  fur  a  vok^kO  from  Wf^)A 
Bay  tit  London  at  a  frei^^ht  of  hu  much  per  ton.    Ilall  being 
indebted  to  U4ir  client,  Mr.  ll{>lK>rt  .laiiieH  Bn>wn,  u^xju  certain 
billii,  and  pnx*eedin(r<  beinj;  taken  a^inKt  Hall  in  reftiwet  of 
8uoh  blilH.  he  propoiied  to  asHign  auch  freight  to  Mr.  brown, 
and  aocordinKly.  on   2<ith   May  lant,   Mr.  Hall  executed  an 
aHHl(;nTiient  ut  hui^h  freight  to  Mr.  Brown.    At  the  lime  tli<« 
ast(if!uuit'nt  waH  executed  Mr.  Bn>wn  had  no  notice  or  kuow- 
letlge  uf  the  nhip  lieiug  mortgaged  other  than  Id  to  be  collected 
or  infertvd  fruin  the  reglHtration  at  the  CuHtom-houRC.    Ou 
the  Itith  July   1S(>4  notice  of  such  asHignment  watt  given  tu 
VbillipH,  King,  and  Co.,  the  chartorora.    The  hhip  arriveil  in 
Lon<lon  i*urly  in  Septeml>er.    PoftHewtion  of  the  Hhip  waM  not 
taken  by  your  client  till  after  thedlMcharge  of  the  cargo,  though 
he  hu.H,  we  uiidei  Mtand,  liMlgedHtoiM  fur  the  freight.  Under  thcHO 
circuni(itances,  onr  contention  Im  that  our  client,  sh  ojt^fignce 
of  the  freight  lor  value  without  notice  to  the  cliart^Tcr.  \»  (as 
agalnnt  Bf  r.  Tanner,  the  mortgagee  not  having  taken  poanefi- 
hiun)  entitled  ti>  tb<f  freight  payable  under  the  charter  with 
MeHtfTH.  Philli]M<,  King,  and  Co.     MerMrR.  PhiilipH,  King,  and 
Ca  happen  to  be  clients  of  ours      The  stopH  which  have  been 
lodged  will  only  couj plicate  uiattent,  as,  Phillipa.  King,  and  Co. 
being  thoroughly  retii>onHiblo  part  leu,  ai-e  at  all  timeH  able  to 
pay  whatever  freight  in  {layable  l>y  them.      We  onderatand 
that  some  notices  have  been  given  on  behalf  of  Mr.  Tanner 
to  thn  variiMiH  cDOsigueert  of  cargo,  olaiming  the  freight  pay- 
able by  them  ;  but  we  do  nut  consider  thia  aMtiiHtfl  Mr.  rainier, 
beoanse  it  is,  we  apprehend,  clear  tliat  there  \a  no  privity  be- 
tween the  actual  Hhippcni  and  the  shipowner,  and  that  the 
bill  of  lading  freight  1>eIong8  to  Phillipa,  King,  and  Co  as 
owneni  of  the  Rhip  for  the  voyage ;  the  roaster  signing  the 
bUla  of  ladling  nut  as  agent  for  the  owner,  but  of  the  chur- 
tercrs.  l*hillips.  King,  and  Co.     We  cannot  but  thiiik  that, 
npon  consideratii'ii.  yuu  will  arriTe  at  the  conclusion  that  our 
effent  Mr.  Brown  is  entitled  to  the  freight  as  ugahist  Mr.  Tan- 
ner, the  men^  mortgagee  of  the  ship ;  but  if  you  think  other- 
wise, we  would  suggest  that  the  amount  of  freight  payable  by 
PhiiKps,  King,  an<l  Co.  should  be  deposited  in  some  bsnk.  and 
that  the  fiictH,  which  cannot,  we  think,  be  in  dispute,  bo  pot 
into  the  shape  of  a  cattc  for  the  opinion  of  the  cuurL     All 
stups  should  be   removetl  again Ht  payment  of   the  chnrter 
freight  by  Phillips,  King,  snd  Ca    We  shall  be  glad  to  hear 
from  yon  as  soon  as  {wstsible. 

We  are,  dear  Sir,  yours  very  truly, 

CoTTKBiUL  and  Son.>. 


tlie 


agunt 


of 


In  reply  to  this  letter  Mr.  Baker, 
the  deft.'d  soHcitur,  wrote: 

J*hanimond. 

Dear  Sirs,— In  i^ply  to  yours  of  the  Uth  Inst.  I  beg  to  for- 
ward you  i^n  till*  other  side  c«jpy  of  the  letter  received  by  ine 
from  my  client  this  morning,  which  will  convey  Lis  views 
better  than  words  of  my  own. 

The  copy  of  the  letter  referred  to  was  this  : 

Fharantimd. 

Dear  Sir,— I  have  seen  Mr.  Tanner  on  Messra  Cotterill  and 
Sons'  letter  to  you  of  the  11th  lust,  respecting  Mr.  XL  J. 
Brown's  claim  to  the  homewanl  freight  of  this  vessol.  It  Is 
clear  from  MessTH.  (./OtteriP  and  Sons'  letter  that  they  are  igno- 
rant of  the  circiimstanoo  that  Mr.  Tanner  took  an  assign- 
ment of  all  freight  and  earnings  of  tills  vessel  by  un  indcn- 
tun>  bearing  even  date  with  his  registered  mortgage, and  which 
Is  mentioned  in  the  latter.  With  this  assignment  Mr.  Tanner 
considers  his  claim  to  the  freight  payable  by  Messrs.  Phillips 
and  King  cannot  l)e  questioned,  and  oven  assuming  that  there 
was  simply  the  st.uutory  mortgage  I  cannot  arrive  at  the 
same  conchiHioii  an  MeKsrs.  Cotterill  an<l  Sons  state  thoj'  have 
done.  Mr.  Tanner  will  release  the  freight  npon  receiving  from 
Messrs.  I'hiliipe  ami  King  the  freight  payable  under  the 
charter-party. — Yours  truly,  Edmlkd  H.  Claukk. 

The  pit.  alleged  that,  when  he  took  his  as- 
sif^iiment,  he  had  neither  notice  of  the  dcft's  claim 
nor  any  nK>aiis  of  obtainin);  infonuation  of  the  same, 
further  than  appeared  by  the  register  of  tlie  ship, 
and  which  register,  although  it  recorded  the  deft.'8 
mortgage  on  the  ship,  made  no  reference  to  his 
alleged  separate  security  on  the  freight.  He  there- 
fore submitted  that  he  was  entitled  by  yirtue  of  his 
assignment,  and  tlie  notice  thereof  given  by  him  to 
the  charterers,  to  priority  over  the  alleged  cliarge 


priority  to  the  deft.  That  if  the  court  should  be  of 
oiunion  that  the  def t-'s  secnritica  bad  pnoritj  of« 
the  plt.'s  charge,  then  that  the  pit.  might  be  it 
liberty  to  retlcera  the  deft,  and  that  bemif^t  be 
decree<l  to  execute  proper  tranafen  of  the  prafliiNi 
comprised  in  his  securities  to  the  pit.,  the  piL  nl^ 
mitting  in  such  case  to  pay  what  ahould  be  fdaal 
due  and  owing  to  the  deft.,  or  else  that  Uiep» 
mises  comprised  in  the  deft-'s  securitiea  might  \t 
realise<l  antl  the  proceeds  duly  applied  under  the 
direction  of  the  court.  That  the  defta.  might  k 
restrained  from  paying  the  freight  payable  under 
the  charter-party  or  any  part  thereof  to  any  othr 
person  tltat  tlie  pit.,  except  under  the  coart*8  dine- 
tion,  and  from  doing  or  continuing  to  do  any  acs 
whereby  Messrs.  Phillips,  King,  and  Co.  might  be 
prevented  from  paying  the  freight  to  the  pit.  AiA 
that  a  receiver  might  be  appointed. 

The  deft.  Tanner  by  hia  answer  alleged  thtt,ci 
the  arrival  of  the  Pharauwnd  in  London  from  Alfa 
Bay,  he  learnt  for  the  first  time  that  the  vessel  hil 
been  chartered  by  Messrs.  Phillips,  King,  and  C^ 
and  he  immediately  placed  his  agent  in  possesHi 
of  her,  but  not  before  she  had  broken  bulk.  Hi 
further  alleged  that  he  was  totally  igonrant  of  Ae 
plt.*K  allegtHl  transactions  with  Hall  in  respect  rf 
the  freight,  and  he  submitted  that  he  had  no  mcHi 
whatever  of  giving  notice  of  his  securities  to  pirtitt 
who  had  no  interest  when  such  sccuiitiee  «ae 
taken,  and  of  whom  he  knew  nothing,  and  thst  X 
the  pit.  had  searched  the  register  and  then  applM 
to  him  for  information,  the  fact  of  the  assigoMl 
of  all  the  freight  and  earnings  of  the  ressel  voill 
have  been  communicated  to  him.  He  further  irih 
mittCMl  that  it  was  impossible  for  him  to  have  gNv 
notice  of  his  assignment  to  Messrs.  Phillips,  Ck 
and  Co.,  as  he  was  not  aware  until  the  veHal 
arrival  in  London,  that  they  were  the  diarteffBb 
He  therefore  claimed  to  be  entitled  to  the  freiM 
not  only  as  first  mortgagee  of  the  vessel,  but  sl» 
upon  the  ground  of  his  having  taken  possessioafC 
her,  and  stopped  the  delivery  of  the  cargo  by  gifiif 
notice  of  his  securities  before  the  frei^t  was  pal 
or  payable. 

Mttiins,  Q.C.  and  Dntre  for  the  pit.  contended  tfatt  ft 
was  incumbent  upon  the  deft,  to  have  put  himself  s 
])ossessionof  the  ship  before  the  discharge  of  thecaifi^ 
but  nothing  was  done  on  his  part  until  after  tbe 
cargo  had  been  partly  discharged  ;  consequently  he 
had  never  been  in  the  position  of  a  carrier,  and  could 
claim  ro  lien  on  the  freight.  The  pit.  had  no  kam- 
ledge  of  the  deft.'s  assignment.  The  deft,  ksi 
throughout  acted  with  great  carelessness :  he  had 
taken  no  steps  to  give  notice  of  hia  charge  on  the 
freight,  but  hail  merely  registered  the  mortgage  os 
the  shipw  The  pit.,  on  the  other  hand,  luul  served 
the  charterers  with  due  notice  of  bis  security,  sad 
had  done  everything  in  his  power  to  insure  bii 
claim.  They  therefore  submitted  that  he  wai 
entitled,  as  assignee  without  notice  of  any  pri'viess 
incumbrance,  to  priority  over  the  deft.    They  died 

Coto  V.  frvinff,  3  De  G.  &  Sfla.  22& ; 

Gardner  v.  Caztnoffty  1  H.  &  N.  423 ; 

LimlMy  v.  GibU,  22  Beav.  522  ; 

KfrrswUl  V.  Biak0»p,  2  C.  &  J.  529. 

/;.  K.  Karshh,  for  the  deft.  Tanner,  argued  thst 
in  equity  the  deft.'s  assignment  was  of  equal  valae 
with  the  plt.*s.  A  security  on  future  faeight  was 
as  good  as  that  on  freight  actually  being  earned, 
and  it  was  only  where  the  second  aaaignce  had  do 
notice  of  the  preTioos  incumbranoe  that  he  could 
claim  priority ;  but  here  the  pit.  at  the  time  of  his 


on  the  //eight  claimed  by  the  deft. 
The  bilU  which  was  filed  against  tYic  chaxXxM^TftX  aavi^ximeciXi  W^.  cAwatcuctive   notice  uf  the  deltas 
Mml  the  owner  of  the  tohscI  as  weW  aa  \\\<^  dv?ll.\  e\simo\i\^  tt«v^^%\V ^la^nSuueiil tola  the ^^ 
Tanner,  prayvil  (inter  alia)  for  a  acelftTatioiv  ttiaXXYioX  ii«k\.i»AK^:w%  ^  "^^^^^  '^^  "* 
pit,  waa  eij titled  to  a  charge  on  the  said  ImfiYiX  \iv\  wiOLX\l^\^X.^>a»^fli^  «tf3>^>^^      ^tea^^a^^ 


:  Ca] 
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Tamtaco  It.  SiMpaoir— Aldwobtd  d.  SnwAXT. 


[Nm  Ttao*. 


« luTe  nude  bimaelf  Kcqiuinted  with 
ma  wmMe  m  lU  contenta.  The  deft,  htd  dona  ill 
bM  he  eooU  M  perfect  hii  Kcoritf  on  tbe  freight 
ftl  ttc  time  of  bi>  araiBnmeat  the  tcskI  wm  l;:ag 
■bi  and  there  wu  no  one  th«a  to  whom  notice 
■dd  be  gJTen :  be  could  not  know  when  the  Tenel 
na  likely  to  be  chartered  withont  keeping  an  agent 
~°"  "  I  hoard,  but  m  soon  «s  he  heard  of  the 
■tyhegare  noticeto  thechnrteren.  Hore- 
I  not  euential  to  gire  notice  until  the 
■dsht  had  been  actaallj  earned.  He  cited 
' ■ ■       ■  lira,  M9; 


A^AvTa! 


0^  30  Bnv.  49S; 
JjHMny  T.  GMt  (npn) ; 
Hull  T.  DhoH.  i  Hare,  448; 
2Wtb- (.  i>bulzu,  IJ.  «U.  441;  4L.T.Bn.N.a. 

787; 
U'cAko-  t.  WAtfr,  31  BeaT.  SM;  6  L.  T.  Ban. 

N.  a. 11 ; 
S"nerKit  T.  Coi^  38  BWT.  634 ;  10  L.  T.  Sep.  S.  B. 

Cattai  appeared  for  tbe  charteim. 

Iha  Vicb^Chaiicbllob. — I  think  that  tbe  ri^ 
tf  tbe  defL  ai  agaioat  the  right  claimed  hj  the  pit. 
to'lke  freight  of  this  particuUr  *oyagc  cannot  pre- 
■■iL  It  ia  dearly  eateUiahed  tlMt  fteight  by  a 
■Htknilar  Toyage  can  be  aaaigned,  nolwithitanding 
■■  fact  of  the  ibip  and  the  freight  generally 
ftMiirtfc  been  prerionily  mortgaged.  It  was  so 
AMid«d  by  tbe  H.  R.  in  Lindiag  y.  G'i'Mo  {imprn\ 
ft  !■  ui  vain  to  aay  thai  the  mete  notice  of  the  defL  > 
IBiniiig  mortgage  can  in  any  way  affect  tbe  auignee 
iC  this  partienlar  voyage.  Tlte  alignment  to 
Sknaer  wai  an  aiaignment  of  all  freights  to  be 
■■ned  after  1S62.  bot  he  took  no  steps  to  secore 
ti»  claim,  sod  it  was  not  nntil  the  Tflt.  had  given 
■Bdce  of  his  secnrity  that  ho  exercised  his  right  to 
ftte  posaesiioD.  I  cotisider  that  ttm  question  has 
Vmd  already  diapoaed  of  by  the  decision  in  Lindiay 
V.  Giibt,  hot  the  principie,  which  is  of  mnch  tdder 
AMb  than  that  caae,  amonata  to  ibis,  that  the  right 
ml  a  flrat  nnrtgagce  wlio  doe*  not  choose  ' 
Ma  incarobrance  cannot  pierait  as  against  tbe  right 
ml  m  aceotMl  mcHlgiigee  who  has  taken  that  timible. 
Ihere  moat  be  a  decreefor  the  pit.  with  coata.  The 
Jilt  will  pay  tbe  charterers  their  coata  in  the  first 
IpWaiii  t.  and  recorer  them  afterwards  from  tfas 
daft.  The  charterers  mnat  pay  over  tiie  freight 
after  deducting  alt  proper  disbanements. 

S^dton  for  Hie  pit.,  CotitHB  and  Soai. 

Solicitor  for  the  daft.,r.  Baktr,  jun. 


Mom^,  Fa.  H,  iaS6. 
TkHVAco  D.  SixraoH. 


(ftie,  and  Ufin  tia  ctttti  aniotd  at  Akzandria,  the 
cSarttriT  btca*u  atelvttU,  and  extexUJ  an  itipteln-- 
Mp-dttd.  The  o^ifaia,  iavtng  heard  of  the  inM)l- 
itKy,  Ttfuttd  to  qice  up  iht  am  m'Moat  paymeal 
oflhewhalfJnighl,iclucAKat  altiauUtli/ gvartntted 
byprrmiu  at  Abxandria,  at  the  nqual  of  the  pur- 
diater  of  the  caryo.  The  captain  tued  Uitm  in  (A» 
'      "      ■  1^ AlexoJidria,  and  theg,  hii  the  aMtho- 


riij  of  the  ynrrchaMT  of  the  eargo,  paid  him  the  whole 
amount  ef  the  jreigit.  The  chwtera't  aceeptaKce 
latiailg  after  the  attain  had  obtained  the 


gmrantee  for  payment  of  the  whole  frtiyht,  and  wm 

dUAoTtoured  - 
Seld,  firtt,  that  the  purduuer  of  Oe  caipo  leos  aUiUed 

to  Ttaeire  it  on  payment  of  half  the  fraght  i 
Beld,  fKondIg,   that  the  pmenedingi  n  tie  Camvlar 

Court  did  not  Mar  him  ffvm  rtcartring  ■■  thit  court 

the  aatoualpmd  W  Ae  attain  ia  annss  of  what  he 

Error  on  a  judgment  of  ttw  C  F.  on  a  special  caee, 
a  full  report  of  which  will  be  found  in  IS  L.  T.  Bep, 
S.  S.  160.  The  judgtneot  al  tha  eoar*  hrtow-  waa 
for  the  pit 

Leiutrt  appeared  for  the  pit.  in  error,  and  MelStli 
(J.  C.  (Biifcr  with  him)  for  the  deft  in  error. 

PoixocK,  C.  B. — We  are  all  of  opinion  that  tUf 
judgment  must  be  affirmed,  and  as  the  court  bdow- 
i^'Dtcred  so  fully  upon  the  question  I  do  not  think  it 
necessary  to  say  more  Uian  that  in  mj  opinion,  Ae 
l)ill  of  exchange  was  not  given  as  an  advance  to  be 
repaid,  but  a*  an  actual  pmpeyment  It  is  so  stated 
in  the  receipt  which  was  indorsed  bj  the  shipowner 
upon  the  bill  of  lading,  which  bill  was  passed  to  the 
pit,  a  bon£ Jide  indorsee,  before  the  bill  of  exchai^e 
had  been  actually  dishonoured,  and  he  was  endtled 
to  hare  the  cargo  upon  paying  the  residue  of  tbe 

HAxmr,  B.— I  giw  my  jadgnMBt  fM  Oa  [At.  in 
tbe  court  below  oa  tbe  greimd  that  Aere  waa  no 
liDQ  OB  the  caTRO  at  Akaandria  m  aooonnt  of  Oa 
inaolveney  of  De  HBttoa,  and  tbe  probabiaiUaboiunir 
of  tbe  iMll  conaequent  apon  it. 

Bt.u:KBDKX,  J.— I  also  Aall  expreae  no  opimnn 
■■  to  whether  tbe  bill  waa  a  prepayment  ol  (niglrt 
or  a  mere  advance,  bat  I  agree  in  thinking  that 
there  was  no  lien  while  the  bill  waa  cnrrenL  I 
aaanot  concave  it  to  haw  been  the  iDteatian  of  the 
partia  that  the  shipowneia  should  recaave  both  die 
bill  and  payoMat.  The  vessel  anlved  brfgea  the  bill 
was  diahononted,  and  there  waa  a  csBvenioB  of  tha 
cargo ;  thei«fora  tbe  pit.  la  entitled  to  Eecorer. 

Judgment  of  the  totrt  belaw  affirmed. 


KIHI   PKITO. 


SlUp  andikippiag — Ckarler-ptrtf — Frei^ — Adtmcm 
on  freight — Lie» — Coarl  of  competent  juriedieti 
£ttifpiL 

A  ciarltr-partjf  eomlaiiied  a  cJmM  that  freight  atsa 
paid  "on  unioading  and  right  deliverT/  of  the  cargo, 
ka  adeaneet  in  mth  at  airrent  rate  of  exchange^ 
one-half  of  the  frrighl  to  be  advanad  al  freighur'f 
aecqiaaice  at  three  vvmthi,  ontigntng  biHt  offatSng.'' 
TIte  chmrlerer  gave  hiii  aecrptaece  accormngigf  antJ 
Tteeived  from  the  purchaier  of  the  targo  the  agreed 
price  of  the  cargo,  Ua  tie  amoant  of  freight  remain- 
tng  toatpeidtotimeaplainoniUivery  at  Alexandria, 
tkt  pert  ^diK^arye.    Btjbre  the  ace^tanca  beamtf. 


HOME  CIKCUIT. 

Sdabbt  SmuBBB  AaaiKia,  18SS. 

Gtildford,  Wtdneidaif,  Aug.  8,  I86S. 

(Befoaa  CKunnLL,  B.) 

Aluwoeth  I'.  Stbwart. 

iaiip—Pima   of    the    eaptain- 

The  etftB!»of  a  Mp  iae  «— 

force  OJ  ii  nectuaryfar  the  lafHy  of  the  ehip. 
To  ia^riioH  a  paseenger  in  hie  cabin  for  eectn  day*  fo 
alleged  iniolence  to  the  coftaiA  otrnnmHs  i*  im 
ofudiffutx.avdw  oeU«k  JwAa  !««■  " 
meat  vHO  lie. 


Niii  Pbidi.] 


MAETTIME  LAW  OAraJS. 
Thx  Bappbb  r.  Tub  Liht  NoBJunr. 


ThU  wa<  an  action  for  an  auault  and  faUe 
imprisnnment,  to  which  deft,  pleaded  that  ho  vaa 
the  cBpblin  of  a  pwacngor  ship  trading  botveea 
Melbourne  and  London,  and  that  tlie  pit.  vaa  a 
paiicngcr  iu  the  ship,  and  miacunduct&l  himielf 
tovardi  the  deft,  and  to  behaved  himiclf  that  it 
betianic  ncccisary  for  the  preicrration  of  due  diaci- 
pUneon  board  the  ship,  and  far  the  aafe  and  proper 
-conduct  of  tho  ihip,  that  the  pit.  should  be  taken 
to  and  condncd  in  his  cabin ;  and  that  ivtt.,  when 
tho  pit.  had  lioen  reqacsled  to  go  and  bad  refuieil, 
'"  gently  laid  his  handi  upon  the  pit.  for  the  purpOK 
of  compelling  him  to  go  to  his  cabin,  using  no  un- 
neceasary  riulcnce,  and  by  reason  of  the  plt.'s 
wrongfully  itrugglias  nod  resisting,  the  deft. 
neceasarilj  and  unavoidably  a  little  aiaaultcd  him, 
«nd  (or  the  preservation  of  clue  diiciplinu  ueccstarily 
imwisoned  him  and  kept  him  imprisoned." 

Krplicatlon,  first,  denying  the  plea;  tecomlty, 
4hat  defc  used  exccasive  and  unneceaiary  violence. 

Murphy  qipeared  for  the  pit 

Sir  G«a,  fioajmon  appeand  for  the  deft. 

It  WM  proved  that  the  pit.  had  resided  in  Aus- 
tralia for  thirteen  years,  and  in  June  last  was  a 
firat-class  passenger  to  England  in  tho  litd  Rover,  a 
•hip  of  which  the  deft,  was  the  captain.     Soon  after 

.embarkation  the  pit,,  who  was  accompanied  by  his 
wife,  complained  of  the  pravisions ;  the  defL  wa« 
mncli  o&eoded,  wann  words  were  used,  and  ulti- 
mately the    pit.  was   by  tho  doft.'s  order  taken 

■forcibly  to  his  cabin,  and  kept  there  for  seven  days. 
The  heat  was  ve^  creat,  and  llie  close  confinement 
affected  his  health.  On  his  representing  this  to  the 
captain,  and  on  the  petition  of  othen  of  the  paa- 
aeagers,  he  was  released.  The  ofOciollt^  contained 
Xho  following  entry;  "Whereas  on  the  2nd  May 
I8GG  Mr.  Aldworth,  a  saloon  passenger,  was  conSned 
to  his  cabin  for  his  insolence  for  patting  his  hand 
to  his  nose  to  the  captain,  which  was  witnessed  also 

'Ay  Kichard  liogers,  apprentice,  and  he  is  required 

.  there  to  stay  until  he  writes  an  apology  for  his 
insolent  conduct."  The  pit.  denied  this  alleged  act, 
bnt  admitted  that  he  laughed  and  grinned  at  the 
(left.  A  fellow  passenger  was  called  to  conflrm  his 
story,  and  the  captun  and  the  boy  ICc^rs  affirmed 
the  accuracy  of  the  log ;  that  it  had  been  load  to 
pit.,  and  an  otfer  made  to  him  to  come  out  if  he 
would  tender  an  apology. 

In  answer  to  a  question  by  the  Judge,  the  deft, 
atated  that  he  knew  of  no  custom  or  usage  in  the 
Australian  [nssenger  line  of  imprisoning  passengers 
ifor  alleged  insolence  to  the  officer  in  com 
but  he  said  that  he  had  known  it  to  be  done. 

Chankbi.l,  B.— There  is  a  distinction  between 
mcteW  excluding  a  passenger  from  the  dinner'table 
if  he  did  not  conduct  himself  property  and  imprison- 
ing him.  lie  believed  the  custom  in  the  East  India 
passenger  ships  is  to  exclude  from  the  table. 

Sir  U.  Honytnan,  for  tho  defence,  said  iC      — 

Action  of  a  trumpery  character,  a  case  fur  merely 
nominal  damages.  The  captain  had  a  difficult  and 
responsible  duty,  and  the  necessary  discipline 
ahip  could  not  be  preserved  unless  he  had  powi 
some  reasonable  extent  to  punish  for  insolence. 

Murphy,  in  reply,  said  that  it  was  a  case  of  the 
utmost  importance  as  well  as  novelty,  and  it  would 
practically  detcnnine  whether  the  captains  of  pas- 
senger ships  were  privileged  to  beat  and  imprison 
passengers  at  their '" 

CuAKXELL,  B.,  in  summing  up,  s^d  tiiaX  it  VtaA 
leer   -■   •^-      ■  '  » 

She 


[Anl 

that  fault  was  with  othen.     Bnt  tbe  qncMiiia  loc 
:liem  was,  whether  the  defL  had  aupportcd  bi*  t^ 
uritifyiog  the  assault,  which  was  not  denied.   lUi 
ivat  the  point  to  which  he  would  direct  thur  sltcn. 
iljo.    It  VM  undoubtedly  necesswy  that  the  cap- 
:uin  of  a  ship  should  be  intrusted  with  consideitiilt 
authority,  and  it  was  true  aa  a  general  prqiwtica 
lliBt  the  captun  had  some  authority  over  tho  pu- 
Lngerg  at  well  a*  over  tbe  crew.  Bat  this  anthciitf 
rns  based  upon  necessity,  and  waa  limited  to  tl* 
reservation  of  necessary  dis^pline  and  tbe  atfelr 
i  the  ship.    It  was  true  that  the  captain  wu  BSt 
Uuund  to  wait  for  actual  mutiny,  and  hemightanM   M 
ij  movements  Cowards  it  on  the  part  of  the  paatt  ■ 
;ra  or  crew.    But  then  there  must  be  soiw  KC  I 
ilculatcd,  in  the  apprehension  of  a  rcMonable  omm,   ■ 
I  interfere  wilh  the  safety  of  the  ship  or  tbe  te  ^ 
,  -osecution  of  tbe   voyage.    He   referred   to  lb 
authorities  cited  in  Haude  and  Pollock's  Tntfia 
n  Merchant  Shipping  Law.  lite  aecearity  for  ^ 
iiing  a  due  control  over  the  uae  of  this  arlaD«r 
authority  was  all  the  greater,  because  it  was  (i»     — 
uijed  on  the  high  seas,  on  a  sort  of  floating  teniUJ,  ^^ 
perhaps  thousands  of  miles  from  land,  withoit^^y 
Li|iportuaity,  until  week*  or  montlu  afterwuditv^ 
ajipealing  to  tbe  law  for  redress  in  cmo  tbe  io^-^b 
rity    should    be    abused.    The  deft.,   in   hkon^^ 
ovidencc,  admitted  an  assault  and  a  false  ImfriM-  "^ 
iiient,  and  of  a  very  serious  character,  and  fotvtiA  -" 
)n!  must  be  liable,  unless  he  made  out  his  jmtito-    "^ 
tion.   Upon  that  the  queatioD  WM  whether,  b  Kte 
seriousness,  it  was  really  necesaary  for  the  saMjri 
tlie  ship,  or  the  due  prosecution  of  the  Toyage,M 
llie  pit.  should  have  been  thua  seized  andiiHt- 
Kilned.    The  jury  would  bear  in  mind  that  the  Bf 
was  one  of  considerable  magnitude,  and  must  taM 
had  a  considerable  crew ;  and  could  they  hv  t^    I 
they  were  satisfied  that  the  plL'B  conduct,  wl^lcM    I 
il  was.  rendered  such  measures  necossarr  te  A*    I 
safely  or  due  msna|[emeat  of  the  ship  ?     He  driW    I 
llie  particular  act  alleged,  hut  even  aaaaroing  it  M   I 
liuen  committed,  did  it  nuse  any  neoesaty  focnA   1 
treatment  ?  Even  if  thet«  was  any  neceasity  for  te    1 
eietciso  of  the  captain's  authority,  was  the  dsom-    ' 
i>ity  made  out  to  the  extent  to  which  it  bad  bsa 
exercised?    For  the  pit.  not  only  denied  the  aUcfrf 
justiQcation,  but  set  up  excess.    Tboae,  than,  w«i 
llie  two  question*  whi(ji  arose-^iad  there  been  bv 
nitcessity  for  the  exercise  of  the  mithoiityf  mI 
tjyen  if  there  had  been  such  a  oeceaaity,  hu  that 
been  excess  beyond  what  was  neceasaij? 

Verdietjor  the  pit.,  dmaaga  SSL 


^ecn  Tightly   termed   a  case  ot  great  inipon&ncc. 
e  dea.  waa  not  reipooublc  fot  baAfioiiuoDB 


OOUBI  OF  ADKZKAI.TT. 

Salyrdo!/,  July  S9,  1865. 
(Before  the  Right  Hon.  Dr.  Lcshhiotwi.) 
Till:  Dapfeb  u.  Tub  Lidv  'Sukm.usvt, 


1 1  Ih  Tegiilatioa  ;  If  Ivio  taiSng  Mpi  art  nnluia  ft 
on,  or  nearly  fndo«,  toot  to  invoht  ritk  af  esflsiw, 
tht  heba  of  both  thiJl  be  put  to  port,  m  tkt  Mol 
nutji  pan  on  lit  port  tide  of  Ikt  oAsr. 

1 2th  ngulation :  Where  ttro  tailing  dlipa  art  avm>g 
10  as  to  iai-olve  ritk  of  col/ision,  tAe>,  if  t/u)  te> 
the  airul  on  differenl  tides,  the  stui  leid  ik  mutd» 
ike  port  lidt  ihall  Icttp  out  of  At  mq  ^  At  if 
utilh  the  Kind  on  tht  starboard  tide ;  txcfl  i*  <*> 

\roM  \i\  viKvA  the  ship  KilA  tht  mmd  on  (tt  sartai 
\t  OnttAia^iitA^  and  uia  lAho  ^va  jVea^  la  mjdl  MV 
th«  Utter  diip  duUVitiif  wH  of  iU'aq^iWifdiV 
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The  Dappeb  v.  Thb  Ladt  Normambt. 


[Adm. 


^ooe  the  wind  on  the  same  aide,  or  if  one  of  them  has 
^  wind  aft,  the  ship  which  is  to  windward  shall  keep 
^^  of  the  woj/  of  we  ship  which  is  to  leeward, 

^rett^  Q.  C.  and  E.  C.  Clarksan  for  the  D(q)per. 

jiw^^ftme,  Q.  C.  and  Vernon  Lushtngton  for  the  Latfy 
'^^^rman^. 

^yjf^*  LusHiNOTON  gave  judgment  in  this  case, 
^|^^<^  was  an  action  brought  by  the  owner  of  the  brig 
jfrj^'V^er,  177  tons  register,  from  Sunderland,  coal- 
^oZ?^  for  Ipswich,  against  the  brig  Ladjf  Normanby, 
j^^  tons  register,  from  Hayre  de  Grace,  in  ballast, 
j^f^  Newcastle,  to  recover  for  a  total  loss  resulting 
\S^  A  collision  between  them  off  Kettleness,  near 

j^«litby,  about  seven  p.  m.  on  the  23rd  Feb.  last. 

^^r  the  Dapper  the  wind  was  stated  as  W.S.W, 


itP: 


jS^    theweatner  as  dark  but  fine;  for  the  Lady 
rj^-*»<aiiigf  the  former  was  represented  as  W.  by  8., 
™^    "klie  latter  as  clear.     The  case  for  the  Dapper 
^■*   ^iiat,  the  tide  being  the  last  quarter  ebb,  ana  of 
"^_  "^a«e  of  about  one  knot,  she  was  under  double- 
topsails,  on   the  starboard  tack,  going  at 
m  four  and  five  knots,  steering  S.E.,  carrying 
^Toper  lights,  when  those  on  board  her   ol^ 
~  three  green  lights  on  her  starboard  bow,  at 
distance  apart,  and  apparently 'belonging  to 
vessels,  proceeding  so  as  to  pass  clear  of  her 
it^  ^•^Jgtr  starboard  side,  and  she  kept  her  course ;  tiiat 
3>^^^^nt  two  of  such  vessels  did  pass  dear  of  her 
fig  ^^er  starboard  side,  but  that  the  last— the  Lady 
jf^^^''>nanby — which,  when  her  green  light  was  first 
4^^^  from  the  Dapper,  was  £stant  about  a  mile, 
^9'^xit  three  points  on  her  starboard  bow,  after  con- 
^^^niiig  for  some  time  with  her  green  light  only  in 
<i^w,  opened  her  red  light  and  shut  in  her  green 
lijKbt  to  the  Dapper,  and  caused  danger  of  a  coUi- 
i&OQ  with  the  Dapper;  and  thereupon  the  helm  of 
tlie  Dapper  was  ported,  and  afterwards  put  hard 
*>port,  notwithstanding  which  the  Ladhf  Normanby 
na   against   and  with  her  port   bow  struck  the 
Dapper  a  violent  blow  on  her  port  bow  and  stove  it 
in,  and  did  her  so  much  damage  that  she  soon  began 
to  fink.    It  was  then  alleged  that  the  Lady  Nor- 
moMby  at  once  sailed  away  without  rendering  or 
attempting  to  render  any  assistance  to  the  Dqpper 
or  those  on  board  her,  although  those  in  chiurge  of 
the  Ladv  Normanby  could,  without  daj[igcr  to  the 
Lady  Normanby  or  her  crew,  have  rendered  such 
assistance,  ana  although  the  Lacfy  Normanby  was 
loadly  hailed  from  the  Dapper  and  requested  to 
atand  by  her ;  that  endeavours  were  made  by  the 
master  and  crew  of  the  Dapper  to  save  her,  but  such 
endeavours  were  ineffectual,  and  they  were  com- 
pelled to  take  to  the  long  boat  and  leave  her,  and  she 
was  totally  lost,  with  everything  on  board  her,  the 
long  boat  being  taken  in  tow  by  a  brig,  and  towed 
until  she  was  off  Whitby,  when  she  was  cast  off, 
and  pulled  into  that  place  by  the  master  and  crew 
of    the   Dapoer;    that   just    before  the   collision 
the   Lady    Normanby    appeared    to    have    luffcMl, 
and    her  green  light  wa^    again   seen   from    tiie 
Dapper;  that  those  on  board  the  Lady  Normanby 
did  not   keep  a    proper   and    efficient   look-out; 
that  the  helm  of  the  £ady  Normanby  was  improperly 
ported ;  that  the  helm  of  the  Lady  Normanby  was 
improperly   starboarded;   that   the   collision   was 
occasioned  \iy  the  negligent  and  improper  naviga- 
tion of  the  Lady  Normanby,  and  that  no  blame  with 
regard  to  the  collision  is  attributable  to  the  Dapper, 
nor  to  any  one  on  board  her.    The  answer  of  the 
Jjady  Normanby  pleaded,  that  it  was  about  low  water, 
and  she  was  proceeding  under  two  double-reefed 
topsails,  jib,  foretopmast  staysail,  foresail,  mainsail, 
and  tnrsail,  close-hauled  on  the  port  tack,  heading 
K.W.  by  N^  going  five  knots,  carrying  the  Admi- 
xtdty  ngalMtioa  Ughta,  when  the  red  and  gxeen 


lights  of  the  Dapper  were  perceived  a  mile  to  a 
mile  and  a  half  off,  bearing  about  one  point  on  her 
port  bow ;  that  shortly  afterwards  the  Dapper  shut 
in  her  red  Ught,  and  advanced,  with  her  green  light 
visible,  in  a  direction  to  pass  tiie  Lacfy  Normanby  on 
her  starboard  side;  that  the  Latbf  Normanby  kept  her 
course  close-hauled  to  the  wind,  exhibiting  her 
green  light  only  to  those  on  board  the  Dapper ;  and 
that  when  the  vessels  were  a  short  distance  only 
from  each  other,  the  Dapper  ported  her  helm  and 
exhibited  her  led  light  to  the  Lady  Normanby,  and 
rendered  a  collision  between  the  two  vessels  mimi- 
nent,  whereupon  the  helm  of  the  Lady  Normanby 
was  put  hard  a-port,  notwithstanding  which  the 
with  her  port  bow  struck  the  Lady  Nor- 
on  her  port  bow  with  great  violence,  stove 
m  tne  same,  broke  her  foreyard,  and  rendered 
her  unmanageable,  so  that  she  was  unable  to 
heave  to.  It  was  then  pleaded  that  the  collision 
was  occasioned  by  the  negligence  or  improper 
navigation  of  the  Dapper,  and  that  it  was  not  in 
any  way  occasioned  by  the  Lady  Normanby.  There 
wais  extreme  difficulty  in  ascertaining  what  was  the 
truth  amidst  this  conflicting  evidence,  because  it 
appears  to  tiie  court  that  the  evidence  on  both  sides 
was  incumbered  with  much  improbability.  Looking 
to  the  Act  of  Parliament,  how  does  the  case  stand 
with  respect  to  the  obligations  imposed  on  the  one 
party  or  the  other  ?  Does  the  case  fall  within  the 
statutory  regulations  or  not?  Now,  one  of  these 
vessels  was  pursuing  a  N.N.W.  course,  and  the 
otiier  was  originally  pursuing  a  S.S.E.  course,  but 
just  about  the  time  of  collision  a  S.E.  course.  That 
being  so,  what  says  the  11th  article:  "If  two 
sailing  ships  are  meeting  end  on,  or  nearly  end  on,  so 
as  to  involve  risk  of  collision,  the  helms  of  both 
shall  be  put  to  port,  so  that  each  may  pass  on  the 
port  side  of  the  other."  If  these  two  vessels  were 
approaching  each  other  in  the  manner  which  is 
stated  in  this  article,  then,  of  course,  the  duty  was 
imposed  upon  both  of  porting  at  a  reasonable  oppor- 
tunity and  time ;  and  if  that  they  did  not  do,  both 
would  be  to  blame.  If  the  case  does  not  fall  within 
the  1 1  th  article,  does  it  fall  within  the  12th  ?  <'  When 
two  sailing  ships  are  crossing  so  as  to  involve  risk  of 
collision,  then  if  they  have  the  wind  on  different 
sides  the  ship  with  the  wind  on  the  port  side  shall 
kec^  out  of  the  way  of  the  ship  witii  the  wind  on 
the  starboard  side,  except  in  the  case  in  which  the 
ship  with  the  wind  on  the  port  side  is  close-hauled 
and  the  other  ship  free,  in  which  case  the  latter 
ship  shall  keep  out  of  the  way."  Now,  if  these 
vessels  were  not  meeting,  were  they  crossing  so  as 
fairly  to  bring  the  case  within  the  provisions  of  this 
article.  If  they  were  crossing  so  as  to  come  under 
the  regulations  prescribed  by  this  article,  then  it 
is  dear  that,  as  the  Latfy  Normanby  was  close- 
hauled  on  the  port  taclc,  and  the  Dapper  was 
free  upon  the  starboard  tack,  it  was  the  duty 
of  the  tkqfper  to  keep  out  of  the  wa^ ;  but  attach^ 
to  that  there  is  another  consideration,  which  is,  if 
the  case  falls  within  this  12th  article,  not  only 
was  the  Dc^pper  bound  to  keep  out  of  the  way, 
but  the  Lady  Normanby  was  bound  by  the  18th 
article  to  have  kept  her  course.  I  will  assume  that 
neither  of  ^ese  articles  applies,  and  that  the  vessels 
were  sailing,  meeting  in  parallel  courses,  so  that 
there  was  no  real  risk  of  collision  if  both  kept  their 
courses.  Then  I  apprehend  neither  of  these  articles 
would  directly  apply,  but  that  in  that  case  the 
vessel  would  be  to  blame  which  deviated  from  her 
proper  course,  and  so  produced  the  collision.  These 
are  the  three  sets  of  circumstances  I  request  your 
consideration  upon.  You  will  also  judge  from  the 
circumstances  in  evidence  whether  the  Lady  Nor^ 
manby,  as  charged,  heartlessly  abandoned  her  dx3.t^ 
o!   giving  a»a\ft\aiiQft,    \\.  ^\!fv«w%  ^QaaX  ^^  J'*^ 
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for  Newcastle,  aiid  the  Lkipper  wa«  sailiii};  free, 
bound  for  Ipswich  ;  and,  according  to  the  case  made 
against  the  /^'</jy  yormtmhtf,  it  is  thia,  that  the 
two  other  vessels  that  were  in  ci)mpany  with  her 
passed  straight  on  without  any  difficulty,  aud  went 
]iaat  this  ressel  and  proceetleil  on  their  voyage,  but 
that  she  unnecessarily  {xirtttl  her  lielm  in  order  to 
pass  a  vessel  which  was  ahead  about  seventy 
fatlionis  off  the  DupfM:  I  cannot  understand  upon 
what  possible  view  of  this  case  it  is  consistent  with 
probability  tliat  a  vessel  close-hauled  on  the  port 
tack  should,  in  order  to  pass  ^lother  vessel  which, 
according  to  the  case  made,  there  was  no  reason  to 
suppose  she  wonhl  come  in  contact  with,  port  her 
helm,  and  endeavour  to  crass  tlic  bows  of  that 
vessel,  except  it  is  tluit  she  would  losi>  her  way,  and 
have  to  make  it  up  afterwards.  The  case  made  by 
the  Ijiuli/  Xormanfty  against  the  JJapper  is,  that  she 
was  sailing  on  a  south-ea&t  course,  and  wlien  there 
was  no  probability  of  contlict  she  without  rhyme 
or  reason  ported  her  heliu,  and  so  brought  about 
the  collision. 

The  Court  was  as.ilsted  by  Captain  Farrer    and 
Captain  Close,  of  the  Trinity-house. 


Wecbiesdaif,  J<tn,  31,  lSiU>. 
(Before  tlie  Kight  Hon.  Dr.  LusiiixGTON.) 

TuE  Allan  v.  The  Floua. 

Rules  of  the  road — Admimhy  rf/fuhitions — Genera/ 

roHstrurtifni  oj\ 

The  ly/A  article  of  the  Admiralty  Rttjuhitions  of  the 
ruLtn  of  the  road,  which  diret'tn  that  "  in  olnfi/iny  and 
coHstruing  all  the.  ut/ier  ami  prtciotts  ret/uhitiouSj  due 
ivf/ard  is  to  hn  had  to  all  dawjers  of  uarifjatioH^  and 
to  aiiff  .^tet'ial  circumstamres  existiny  in  auy  pnrticnlar 
raafy  render  iuf/  a  departure  from  surh  ruh'd  necesaarif, 
ia  ordtr  to  avoid  immediate  d(UH/t*r,'^  d'Mta  not  prf:wrihe 
anjf  sf/ccijic  ctmrsti  to  Ite  adapted  or  pursued  since  anrh 
prescription  wttuld  nect>Mitri/y  involve  on  many  occa- 
sions the  ilfstr  action  of  tli&  very  ships  it  was  framed  to 
preserve. 

Brett,  Q.  C.  and  K.   C.  Clarkson  appeareil  for  the 
AUan, 

Miffward,  Q.  C.  and    Vernon    Lushingtoti   for  the 
Flora. 

Dr.  LusHixGTox  gave  judgment  in  this  case, 
which  was  a  suit  instituted  by  the  British  ship 
Allanj  924  tons  register,  from  the  Gulf  of  St.  Law- 
rence to  London,  with  a  cargo  of  deals,  against  the 
Spanish  barque  Flora,  o20  tons  register,  from 
Havonnah  to  Hamburg,  with  a  cargo  of  tobacco, 
for  a  loss  resulting  from  a  collision  between  them 
about  fourteen  miles  south  of  the  Eddystone  Light- 
house, on  the  morning  of  the  Ifith  Nov.  last.  The 
Allan  represented  that  the  weather  was  clear,  with 
Bght  clouds  and  stars  visible,  and  a  strong  westerly 
swell.  The  Flora  stated  the  night  as  dark.  The 
case  for  the  Alhin  was,  that  the  tide  being  flood 
ruiming  half-knot,  she  wa^  under  all  plain  sail,  close- 
hauled  on  the  starboard  tack,  steering  E.  by  S.  ^  S. 
making  four  knots,  carrying  her  proper  lights,  whOn 
the  green  light  of  the  Flora  was  seen,  distant  about 
a  mile,  and  about  three  points  on  her  lee  bow  ;  that 
she  (the  Allan)  was  kept  as  clear  to  the  wind  as 
possible,  and  as  the  Flora,  which  was  on  the  port 
tack,  continued  to  approach  the  Allan  withimt  any 
apparont  change  in  her  course,  those  on  board  the  Alhin 
bailed  the F/ura  loudly  and  repeatedly,  notwithataud- 
ing  which  the  Flora  ran  aftermost  hawse  ol  tlw  AUna, 
and  witli  the  fore  fthruud  of  her  atarboaxd  maW 
''^ging  carried  away  the  Allans  jibboom  and  bow- 


sprit, and  being  ontangled  with  the  wreck  thowf 
swung  round    with    her    starboard    bow  into  the 
starboard  main  chains  of  the  AUan^  and  there  lir 
beating  for  nearly  two  hours,  doing  a  great  deal  of 
damage ;  after  which  the  AUctn  was  drawn  clear 
astern  by  setting  her  main  and  mizen  topsails,  tbe 
top-gallantsails    braced  all  aback,  all  the  GtnT» 
having  been   taken    in  on  her  foremast  directly 
after  the  collision  to  save  such  mast  from  beii^ 
carried  away ;  that  as  soon  as  the  two  ressels  wen 
clear  of  each  other  the  crew  of  the  AUan,  as  she  still 
lay  aback,  proceeiled  to  secure  her  foremast,  the 
headstays  of  which   were    all  adrift,    and   while 
engaged  in  doing  so  the  Flora  ran  down  towtnls 
the  Allan,  aud  owing  to  the  negligence  and  misma- 
nagement of  tliose  on  board  her  caught  the  poet 
bow  and  anchor  of  the  ^l//<iii  with  her  port  mainp 
rigging,    and  did  further  serious  damage  to  the 
Allan,    aud    was    finally    got    clear    by    cutting 
away    some    of    her    said    port    main    rigging; 
that     the    collision    and     the    damages     arisins 
therefrom,    were    occasioned    hv    the  neglect  anil 
improper  navigation  of  the   Fhra,   and  no  blaxue 
in  respect  tliereto  is  attributable  to  any  of  those  on 
l>oard  tlie  Allan,  The  defence  of  the  Flora,  on  whoK 
behalf   a  cross-iiction  was  brought,  set  forth  that 
»\vi  was  close-hauled  on  tlie  starboard  tack,  heailins 
E.S.E.,    carrying    her    regulation    lights  brigfatif 
burning;  that  she  was  taken  aback,  and  having 
come  round  on  the  port  tack  she  proceeded  on  that 
tack,  heading  W.S.W.,  for  some  time,  to  get  saffl- 
cient  way  on  the  barque  to  tack  her  ;  that  the  baniM 
being  ready  to  tack,  and  the  sea  appearing  clear  for 
that  purpose,  the  Flora  was  put  in  stays,  all  haoii 
being  on  deck ;  whilst  in  stays  a  light  was  suddenlj 
seen  by  Antonio  de  Gonlisolo,  the  look-out  maiu  <a 
the  barque's  starboard  side,  and  imnieillately  after- 
wards the  barque  was    struck    on    her  starboud 
quarter  with  great  violence  by  the  stem  of  the  .tftu 
coming  up  channel,  and  on  board  of  which  no  regu- 
lation lights  could  be  seen  ;  that  the  two  vessels  fell 
alongside,  head  aud  stem,  and  remained  in  contact 
for  nearly  three  hours ;  that  the  vessels  at  last  go( 
clear,  and  the  Allan  dropped  clear  astern  for  sume 
distance.    The  Flora  having  lost  nearly  all  her  sails, 
lay  ([uite  powerless.     It  was  then  alleged  that  the 
Allan  then  gathered  way,  and  by  bad  management 
advanced  and  camo  with  great  violence  into  the 
imrt  side  of  the  Flora,  and  did  much  further  damage; 
that  after  tho  vessels  finally  cleared,  the  /7oru  pot 
into  IMymouth ;  that  the  collisions  were  both  caoKil 
by  the  impn>])er  navigation  of  the  AUwtf  and  by  the 
negligence  of  those  on  board  her,  and  were  in  m 
degree  the  result  of  any  neglect  on  the  part  of  thi^ 
Flora,    The  questions    for  our  consideration  axe. 
which  of  these  two  vessels  was  to  blame  for  the 
collisions  which  have  occurred,   or  whether  they 
were  both  to  blame  on  the  same  account.  It  appnn 
that  the  Flora  intended  to  go  into  staya,  and  was, 
according  to  her  own  account,  in  stays.    The  qnes- 
tion  will  be,  whether  she  took  those  measures  which 
were  proper  to  be  taken  preliminary  to  going  into 
stays,  auid  whether  she  did  that  after  having  taken 
a  proper  survey  of  the  state  of  the  sea  immediately 
surrounding    her,  so   as  not    to    run  the  risk  oif 
a  collision    in    case   of  a  vessel  being  near  her. 
According   to    the    Florals    own     statement,    she 
had    one    person  on    tho    watch   at  the  time  in 
question,    and,    according    to     her    own .   state- 
ment, from  the  admitted  facts,  and  according  to 
her  own  plea,  the  Allan  was    not    seen    coming, 
although  she  was  a  large  vesscL    Why  did  she  not 
see  the  Allan  f    Assuming  for  the  moment  the  Alhs 
carried  lights,  why  did  she  not  see  those  lights? 
There  was  nothing  in  the  state  of  the  weather  to 
^TviN<ixv\.\ve.T  «(^Ycv^  M!m£^  because,  taking  the  whob 
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AtpinaU,  Q.  C.  and  Cohen  appeared  for  the  United 
Kingdom, 

The  Qfteen^a  Advocate  and  ^.  C  Clarkaon  appeared 
for  the  Hercules, 

Deane,  Q.  C.  and  Butt  appeared  for  the  BeMhite 
and  the  Relief. 

Milward,  Q.  C.  and  V,  lAuhiugtoti  appeared  for  the 
Sgrian. 

Dr.  LusuiNGTON  gave   judgment  in  this  case, 
which  was   an  action    for    salvage    conipensatiun 
against  the  screw  steamship  Sifrian,  of  1500  tons, 
from  Alexandria  to  Liverpool,  with  cotton,  by  the 
steamships  United  Kiwjdonif  Ileirules,  lUsolute,  and 
Ilelief,  for  services  rendered  to  the  steamer  at  the 
entrance  of   the  Mersey  on  the  24th  Nov.  1865. 
From  the  evidence  in  the  case  it  appeared  that  the 
S^ritui,  on-coming  into  the  Mersey,  grounded  on  the 
Zebra  Flats,  the  sea  being  at  the  time  very  heavy^ 
and  the  wind  W.N.W.    After  remaining  for  somet 
time  in  this  position,  and  failing  to  get  off,  she 
made  signals  for  assistance.    These  eventually  were 
answered  by  the  United  Kingchttiy  which,  coming  up^ 
made  fast  to  the  Syrian,  and   assisted    in  partly 
removing   her   from    her    position    on    the  bank. 
The   steam-tug  Hercuke  tlien    came  up,  and  the 
United   Kingdoui    and    the   Hercules    succeeded    in 
getting    the    Syrian     off,     but     she     afterwards 
touched  on  the  Little  Burbo  Bank.    The  steam- 
tug  Resolute  then  came  up,  and  the  three  tugs, 
by  their  united  efforts,  got  the  steamer  into  the 
channel ;  the  steam-tug  Reiie/then  came  up,  and  it 
was  alleged  that  by  the  assistance  she  gave,  she  ia 
reality  rescued,  or  prevented   the   steamer   from 
getting  on  the  Taylor  Bank  until  the  other  tugs 
helped  to  tow  her  up  the  Mersey  to  the  Birkenhead 
Docks.    The  Swrian,  however,  being  a  long  ship^ 
could  not  be  taKen  into  tlie  lock  leading  from  the 
low-water  basin  into  the  Birkenhead  Docks,  and 
she  was  therefore  taken  by  the  Resolute  and  the  Relief 
to  the  Morpeth  Dock,  where  she  was  moored  in 
safety.    It  was  alleged  in  the  evidence  on  the  part 
of  the  salvors  that  some  of  the  crow  of  the  Syrian 
were  so  alarmed  for  their  safety  at  the  time  the 
steamer  was  on  the  Zebra  Flats,  that  they  made  pre- 
paration for  effecting  their  escape  by  lowering  a 
boat,  and  that  this  boat,  just  when  the  United  King- 
dom  arrived,  was  capsized,  those  in  her  having  pre- 
viously got  back  to  their  ship.    It  was  also  alleged 
that  the  Svrian*8  steering  apparatus  was    out  o€ 
order,  and  that  her  engines  were  defective  in  action. 
Great  labour  and  exertion  were  attendant  on  the 
performance  of  the  services  of  the  tugs,  and  damage 
arose   to  the    tugs    in    rendering    such    services^ 
from  the  destruction  of  their  hawsers  and  other  gear. 
The  pilot  of  the  iSyrian  was  examined  on  behalf  of 
the  United  Kingdom  to  show  the  extent  of  the  ser- 
vices rendered  by  that  vessel;    and  the  di^piago 
alleged  to  have  been  sustained  by  the  tug  in  giving 
assistance  was  admitted  on  the  part  of  the  steamer, 
and  the  representations  of  the  tug*s  crew  were  in  this 
respect  taken  as  true.    The  value  of  the  property 
salved  was  120,000^1    On  the  part  of  the  owners  of 
the  Syrian,  it  was  admitted   that  a   salvage  ser- 
vice of   great  merit  had  been   rendered,  sind  for 
which  the  salvors  should  be  liberally  remunerated ; 
but  it    was  contended    that    many  of    the  facts 
alleged  by  the  tugs  as  tolhe  extent  of  the  services 
rendered  by  them  were  greatly  exaggerated.    All 
that  had  to  be  considereil  was  the  fair  result  of  the 
evidence  of  the   pilot,   tlie  extent  of  the   danger 
actually  incurred,  aikl   the  extent  of  the  services 
actually  rendered  by  each  of  the  tugs  employed; 
and  t^e«c  con%\OL<eT^\^!(ycv%  ^^^^  «c!ks^<^  ^^  s:^;«sax  \s^ 
arrive  al  »ain^\3n:\ik%\\\LVi  «»xi  fio^xaJs^'t  <iw^^^\viv^scv^^ 
to  t\xe  qvLanXum  oi  ftTj\N«.\gfe  \o\s»  %c^<i^^»^'^^^^^^^^ 


at  the  distance  of  a  mile,  and  she  does  not 
them,    l^vided  she  conld  have  seen  them  at 
tiuit  distance,  I  apprehend  she  would  have  avoided, 
cur     might    have    avoided,    by    adopting    proper 
mesisnres,  the  collision  altogether ;  that  is  to  say, 
she  probably  need  not  have  gone  into  stays  in  the 
immediate  neighbourhood  of  a   vessel    that   was 
eoming  down  upon  her.    What  must  be  the  reasons, 
and  the  only  reasons,  why  the  lights  were  not  seen 
in  due  time  ?    Either  there  was  an  insufficient  look- 
out on  board  the/Yora,or  there  were  no  lights  burning 
Mghtly  on  board  the  AUaiu    There  are  three  wit- 
nesses to  whom  it  would  be  unfair  to  impute  perjury 
from  the  Allan,  who  state  that  the  lights  were  burning 
at  the  time,  and  there  is  nothing  to  negative  that  on 
the  other  side.    It  was  said  by  them  that  the  lights 
were  not  seen,  and  under  the  circumstances  the 
balance  of  evidence  is  in  favour  of  the  Aflan,  that 
she  had  her  lights  burning  at  the  time.    If  the 
F'iom  ought  to  have  seen  the  Allan  in  due  time,  and 
if  she  had  so  seen  her,  she  might  and  ought  to  have 
taken  measures  to  avoid  the  collision ;  there  can  be 
no  other  conclusion  than  that  the  Flora  was  to  blame. 
Then  it  may  be  asked,  was  or  was  not  the  Allan  to 
blame  for  the  course  she  pursued  ?    It  is  abundantly 
clear  that,  in  the  first  instance,  she  did  that  which 
was  right,  because  she  was  on  the  starboard  tack 
close-hauled,  and  according  to  the  12th  Admiralty 
vegnlation  she  was  bound  to  have  kept  her  course. 
She  did  keep  her  course;  and  was  she  to  blame 
in  not  taking  any  other  measure  to  avoid  a  col- 
lision?   It  may    be  that   the  circumstances    are 
•och  in   a  case  like   this  that  a  departure  from 
the  strict  rule  of  road  as  laid  down  in  the  Admi- 
ralty   regulations    is  justified,   and    the    question 
before  the  court  as  far  as  the  Allan  is  concerned  is, 
whether  there  was  such  a  justification  for  departure 
fTon\.the  rule  in  the  present  case.    I  haye  no  doubt, 
looking  at  the   ll>th  Admiralty  reguktion,  that  if 
the  circumstances  of  the  case  were  such  that  there 
was  immediate  danger,  perfectly  clear  to  the  appre- 
hension of  those  present,  the  Allan  would  have  been 
jostified  in  departing  from  the  strict  letter  of  the 
12th  rule.    The  l!)th  rule  does  not  prescribe  any 
particular  measures  that  ahoold  l^  adopted  in  depart- 
ing from  the  strict  terms  of  any  of  the  previous 
venations  that  it  governs,  but  it  merely  states  that 
in  construing  and  obeying  these  regulations,  as  far 
as  possible,  you  may  take  into  consideration  urgent 
attendant  circumstances.    I  believe  that  is  common 
sense,  for  if  any  rule  were  laid  down  by  Parliament 
or  any  other  authority  that  could  never  be  departed 
from  in  certain  states  of  circumstances,  such  a  rule 
would  necessarily  invc^ve,  on  many  occasions,  the 
destruction  of  those  ships,  which  it  was  intended  to 
preserve.     Upon  a  careful  consideration  of  the  evi- 
dence on  both  sides,  the  Court  is  of  opinion  that  the 
^kfra  was  solely  to  blame,  and  there  must  be  a 
decree  to  that  effect. 


Wedneaday,  March  28,  18G6. 
(Before  the  Right  Hon.  Dr.  Ldshdioton.) 
Thk    Unfted    Kisodom,    thb    Hercules,     the 

IlaSOLUTE,  AKD  THE  RELIEF   V,  TUE   SyBIAN. 

Salvage  claim — Duration    of  servire    and  extent    of 

property  rescued, 

Im  CttcartUng  the  amount  for  salvage  services  well  per- 
farmed,  the  Court  holds  the  sltortnesa  of  the  duration 
of  sMch  services  tu  an  element  of  meritoriousness-;  and 
where  the  amount  of  property  salved  is  very  large,  the 
Cotui  will  not  take  oi&antaae  of  the  extent  of  sucli 
amoiuU  further  than  to  yttfe  a  liberal  reward,  (Mocording 
to  iA§  meritariousness  of  the  services  actuedly  per- 
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service,  and  the  proportion  in  which  the  amount 
awarded  should  be  dirided  amongst  the  different 
claimants.  The  court  had  to  consider  also  the 
state  of  the  weather  at  the  time  when  the  senrice 
was  rendered,  the  condition  of  the  steamer  in  respect 
to  her  steerage  powers,  and  whether  the  localitj 
where  the  transaction  took  place  was  peculiarly 
dangerous  or  not.  The  danger  of  the  steamer  beat- 
ing to  pieces  on  the  Zebra  Flats,  the  probability  of 
the  statement  that  she  was  in  still  greater  danger 
when  on  the  Burbo  Bank,  the  quarter  from  which  the 
wind  blew,  and  the  services  then  undoubtedly  rendered 
by  all  the  tugs,  must  also  be  well  weighed.  It  was 
urged  that  the  service  of  the  Relief  tug,  when  the 
steamer  was  in  danger  of  getting  on  the  Taylor 
Bank,  were  very  prominent,  and  they  certainly 
seemed  to  have  been  very  prompt  and  energetic,  am 
to  the  period  of  time  which  tiie  salvage  services 
occupied,  the  court  had  often  had  occasion  to 
observe  that  the  shorter  the  period  occupied 
in  rescuing  a  ship  from  distress  the  More  meri- 
torious was  the  service.  In  dealing  with  the 
g resent  case,  the  court  also  bears  in  mind  that  there 
I  a  large  amount  of  property  salved ;  but  for  the 
single  purpose  of  remembering  that  it  is  enabled 
out  of  an  ample  fund  fitly  to  remunerate  meritorious 
services  well  performed;  and  the  court  does  not 
hold  the  large  value  of  the  property  salved  as  a 
ground  for  attempting  to  extort  from  the  owners  of 
that  proper^  or  from  the  underwriters,  as  the  case 
maybe,  more  than  full  recompenoe  for  such  services. 
In  this  case  there  are  sufficient  ingredients  to  show 
that  a  considerable  amount  of  salvage  ought  to  be 
given.  And,  looking  at  the  danger  with  which  the 
property  was  threatened,  and  the  risk  to  life  that 
might  have  occurred  to  those  on  board  the 
steamer,  the  Ck>urt,  under  the  advice  and  concurring 
with  the  opinion  of  the  learned  assessors,  awards  to 
the  United  Kingdom,  30002. :  to  the  Ruolute,  2800/. ;  to 
the  Hercules,  2500/. ;  and  to  the  Relief  2000/.,  besides 
damages  and  costs. 


Tuesday,  April  17,  1866. 

(Before  the  Right  Hon.  Dr.  Lushihgton.) 

The  Esther  o.  The  Cokcobdijl 


Admiralty  regulations  as  to  rules  of  the  road-^Con- 
struction  of  —  "  Stewnships  meeting  end  on "  — 
CoUision, 

\Zth  regulation :  If  two  ships  meeting  under  steam  are 
crossing  so  as  to  involve  risk  of  collision,  the  helm 
of  both  shall  be  put  to  port,  so  that  each  may  pass  on 
Vie  port  side  of  the  other, 

14M  regulation :  If  two  ships  under  steam  are  crossing 
so  as  to  involve  risk  of  collision,  the  ship  which  has 
the  other  on  her  starlfoard  side  shaU  keep  out  of  the 
way  of  the  other, 

19M  Regulation :  In  ob^ng  and  construing  the  above 
rules  due  regard  is  to  be  had  to  all  the  dangers  of 
navigation,  and  to  any  special  circumstances  which 
may  exist  in  each  particular  case  rendering  a  de- 
jfHWture  from  such  rules  necessary  in  order  to  avoid 
immediate  danger, 

Deane,  Q.  C.  and  E.  C,  Clarkson  appeared  for  the 
Esther, 

Alilward,  Q.  C.  and  V,  Lushington  for  the  Concordia. 

Dr.  Lushington  gave  judgment  in   this  case, 
which  was  an  action  brought  by  the  owners  of  the 
French  screw  steamship  Esther,  261  tons  register, 
with  a  general  cargo  from  London  to  Rouen  and 
I*ari8,  in  charge  of  a  duly  licensed  pilot,  agsinstiV  sxvm%\v^ 
the  General  Steam  Navigation  Ck>mpan^s  padd\e\  Vii\^«ii^Q>^ 
'teamahip  Concordia^  32C  tona  zegiBter,lxomBou-\  oi  Qci^2i^ 


logne  to  London  with  passengers  and  cargo^  to 
recover  for  the  loss  resulting  from  a  ooUirioa  b^ 
tween  them  off  St.  KatheriiM's  wharf,  in  the  rivtr 
Thames,  between  twelve  and  one  p.m.  on  the  ISth 
Nov.  last    The  Esther   represented  the  wind  m 
easterly,  and  the  weather  as  fine  and  dear;  the 
Concordia  stated  the  former  as  westerly,  vety  ligfat, 
and  the  latter  as  fine,  but  haay.    The  case  for 
Esther  was,  that  the  tide  being  nearly  high  wato^ 
and  of  the  force- of  about  one  knot  per  noor, 
was  under  steam  proceeding  down  the  river  nenl>^ 
in  mid-channel,  and  at  the  rate  of  about  three  kno^ 
an  hour,  when  the  paddle-wheel  steamer  CnMorda^ 
was  seen  coming  up  the  river  under  steam,  nesr^ 
a-head  of,  and  at  a  distance  of  about  one-third  of  ^ 
mile  from  the  Esther ;  that  the  helm  of  the  Esd^ 
was  ported,  and  afterwards  pat  hard  a^port^  ha 
that  those  on  board  the  Cmewrdia  did  not  port  ^ 
helm  of  the  Concordia  as  they  ought  to  have  dooi^ 
but,  on  the  contrary,  improperly  starboarded  ds 
same,  and  although  tiie  engines  of  the  Esther  woe 
stopped  and  reversed,  the  Concordia,  without  hsnif 
duly  stopped  and  reversed  her  engines,  came  isto 
collision  with  the  Esther,  the  starlxMrd  fore  spoons 
of  the  Concordia  taking  the  stem  of  the  Esther,  loi 
thereby  great  damage  was  occasioned  to  the  EAr. 
It  was  then  alleged  that  the  collision  was  occsaoofld 
by  the  improper  conduct  of  those  on  board  the  C» 
cordia,  in  neglecting  to  keep  a  good  look-out  and  port 
their  helm,  and  improperly  starboarding  it,  sna  it 
neglecting  to  duly  stop  and  reverse  their  engine^ 
and  by  improper  navigation.    The  defence  on  te 
part  of  the  Concordia  was,   that  she    was  baa| 
navigated  very  carefully  and  slowly  up  the  river  ts 
the  south  of  mid-channel,  making  two  knots,  sad 
frequently  stopping  on  account  of  the  craft  in  tte 
river.      Just  shortly    before    tiie   screw   stesner 
Esther  was  observed,  the  helm  of  the  Concordia  wm 
put  hard  a-starboard  to  avoid  a  barge ;  that  tfai 
Esther  was  then  noticed  coming  down  the  rivei^ 
about  a  quarter  of  a  mile  distant,  on  the  C^omeorduit 
starboard  bow ;    that  if  the  Esther  had  kept  bs 
course  there  would  have  been  no  risk  of  a  cdilinoB, 
but  the  Esther  would  have  passed  well  clear  on  the 
starboard  hand  of  the  Concordia ;  that  the  Cbnoortfis's 
helm  was  accordingly  kept  hard  a-starboard,  bat  si 
she  had  very  little  way  Uirough  the  wato:  her  heal 
did  not  pay  off  considerably ;  that  the  Esther,  how- 
ever, improperly,  and  without  any  reason,  pat  bs 
helm  haid  a-port,  and  came  towards  the  Comoordm^ 
whereupon  the  Concordia  stopped,  and  reversed  bcr 
engines,  but  that  the  Esther,  notwithatanding  die 
was  hailed,  drove  stem  on  with  great  Tiolenoe  into 
the  starboard  fore  sponson  of  the  Concordia ;  thst 
the  collision  was  wholly  occasioned  by  the  improper 
navigation  of  the  Esther,  and  by  the  negligence  of 
those  on  board  her,  and  was  not  occasioned  by 
those  on  board  the    Concordia,     The  evidoice  ia 
more  unsatisfactory  and  more  difficult,  if  not  im- 
possible to  be  reconciled.    I  see  no  reason  to  impott 
to  any  of  the  witnesses  on  either  side  an  intentioa  to 
deceive  the  court.    I  believe  they  are  all  entitled 
to  the  benefit  of  intentional  veracity,  though  tiiey 
differ  so  much  among  themselves,  and  aiv  contnh 
dieted  by  others.   .You  will  not  forget,  in  consido^ 
ing  this  case,  the  usual  state  of  t^c  river,  and  Uie 
circumstances  occurring  at  the  time  requiring  grest 
care,  and  no  doubt  being  matter  of  dififeoltv  ss 
proved  by  the  evidence ;  and  you  will  regard  .idl  the 
occurrences  that  happened  at  the  moment  in  qne^ 
tion.    The  true  question  raised  is,  whether  or  not 
the  Concordia  was  not  bound  to  have  ported  her 
helm,  and  whether  the  Esther  was  not  to  blame  for 
having  improperlv  ported  her  helm  so  ms  to  prodnos 
this  collision.    The  first  point  upon  the  law  tinl 
sx\M%\v's«\kfi>SK:iist\!cL<»BA  two  steamships  wen  meet- 
«n!3L  OTL|  Qt  TXi^ec^^  «(A  ^sQk.  v^  %a  \A  ^^vqIto  lisk 
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Uf  Boles  and  Ttegulations ;  becauM,  if  ttusf 
■O  DMetiDK,  then  the  directions  tre,  that  tbe 
«*  both  oaght  to  be  put  to  port,  so  that  each 
■M  on  the  port  Bide  of  the  other,  and  It  is  clear 
teJietmaliHiewaBnokpnttoport.  There  are 
aoaa  to  thii  rule,  which  are  contained  in  the 
ntcK  whjeb  itate*  that  "  due  regard  moat  be 
•ay  ipecial  dicnmitaDces  which  may  exist 
pamcnUr  caae,  rendering  a  departure  Irtaa 
tt  Deceusrj *— mark  tbe  next  worda— "in 
'  ^mid  inmtodiate  danger."  The  next  point 
a«r  there  eziited  any  apedal  clrcnmctaneea 
^  a  departure  from  the  18th  article.  What 
■**  danger  there  wa«  on  the  preeent  occasion 
3.  ncd  to  tbe  fact  alleged,  tliat  there  waa  a 
the  way,  and,  if  tbe  Concordia  had  star- 
she  would  have  ran  over  it,  and  probably 
^•od  destruction  of  life  as  well  at  property. 
»  tile  difllculty  upon  this  point,  lor  I  am 
^  trace  through  the  evidence  what  became 
Ewrge.  If  thecasewajthat  tfaeConeordiahad 
a^  barge  and  got  kliead  of  it,  then  of  cotirae 
L^Mld  beno  immediate  danger.  If  it  were  put 
"Mother  there  was  any  immediate  danger  of 
L  Bito  contact  with  that  particalar  huge,  I 
*.y  there  is  not  eridence  to  satisfy  my  mind 
'-'wL  The  BTidence  of  Mr.  Jamea,  tbe  lur- 
^ter  of  London,  was,  that  there  was  quite  a 
^  barges  round,  >o  that  neitber  could  the 
^nlinne  her  course  strai^t  down  the  rirer 
K'ection  she  was  going,  nor  could  the  Con- 
~*ove  because  of  the  T«weia  round  her. 
'  *^g  the  Tessels  round  the  Coneor^a  there  is 
<^h  evidence,  except  that  there  was  ample 
^  of  thetc  being  vessels  to  the  Bonth.  As  to 
3  from  whero  the  EMtlitr  was  down  to  where 
'•lorrfia  was  when  she  starboarded,  ihe  other 
*  is  directly  opposed  to  that  of  Mr.  James. 
M  abundant  evidence  to  the  effect  that  that 
the  way  was  clear,  and  that  not  only  might 
Iker  have  pursued  her  coarse,  but  that  the 
otia  might  also  iuive  gone  on.  It  appears  to 
tty  well  agreed  that  ^e  distance  between  the 
and  the  Concordia  when  tlie  EtAer  was  first 
■ed  from  the  Concordia  was  about  a  quarter  of 
,  and  the  question  is  whetlier  she  had  Uien 
wded  her  helm.  Thongb  it  is  a  matter  I 
to  yon  which  is  exceedingly  in  doabt,  yet,  as 
ehend,  it  was  siter  she  had  starboarded  that 
tOicEslktr.  If  the£>(Aerwasawareat  the 
liat  the  Coneordin  was  merely  dead  in  the 
and  utterly  unabieto  help  herself,  and  if  she 
ipeble,  snd  had  the  power  of  seeing  and 
Qg  what  Che  Concordia  was  doing,  and  the 
a  she  was  in,  then,  notwithstanding  the  rule 
,  and  though  the  vessels  might  be  end  on,  yet 
old  not  be  justified  in  porting  and  running  In 
itConcordia.  TheCancon/inreprescntsthatshe 
't  moving  at  all,  or  not  perceptibly  moving, 
jbt  to  have  been  treated  almost  as  a  ressel  at 
.  Supposing  these  two  ships  were  crossing 
I  involve  risk  of  collision  within  the  meaning 
words  of  the  Hth  article,  and  the  ship  which 
>  other  on  her  own  starboard  side  should  Iceep 
the  way.  what  would  then  be  the  state  of 
e?  The  real  is,  qoestion  whether  or  not  there 
Beient  evidence  to  establish  that  there  was 
«  of  immediate  danger  so  as  to  justify  the 
Ha  in  departing  from  the  n^iulation  which 
>ea  that  two  vessels  approaching  each  other 
end  on  shall  port  when  there  is  a  risk  of 
1.  It  was  stated  for  Che  Camvrdia  that  there 
irges  in  the  way  wluch  prevented  her  from 
ing  with  the  statute.  I  am  of  opinion  that 
■  not  sufficient  evidence  to  establish  im- 
I  danger  soas  to  justify  a  violation  of  the  rule; 
et  deliberation  by  the  cider  brethren  of  the 
•hooM^  tlM7  bare  cooflimcd  my  opinion,  tuid 


Hie  Court  was  assisted  by  Capt.  Figott  and  Capt 
Webb,  of  the  Triidty-hotiM. 

Taad^  Jufy  4,  1SS6. 

(Befon  the  Bight  Hon.  Dr.  Lcbhixoioii.) 

Tos  UsA  V.  Thk  Thomas  Lea. 

Steamert   a»d  mUing   tkipt — QdUnou  —  AdmiraJtu 
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direeliont  oi  lo  involve  rijt  of  eolHtio*,  lit  ttKauhip 
liKHildUgi  oulof  Uu  wag  of  At  tailiig  itlp. 

Btgulatun  16 :  Wherm,  bg  lAs  oioiw  nrfa,  «m  of  two 
Mptuloix^oaiof  theioag,lluolMtrJutUJcaiplier 
amrtt,  tabftcl  to  iha  qaalf^tatioiu  cenlaiiud  in  (Ae 
faBumng  articU,  vU.  .■ 

RegiUatioit  19:  In  abmng  and  mmtnang  its  ^eve 
nUidatrtgadanittbtliadlocMthtdai^tnoftui- 
gation,  and  dat  rtgard  mat!  aito  bt  had  lo  aiuf 
ipecial  circumMUaea  liat  mwf  exitt  \»  ma  particular 
COM  rtiukriag  a  defiarttirt  from  mcA  ,    ' 


Catt  of  Ae  "tailing  ^ip" (a)    injtfaall. 


Dr.  LusBiHGToM  gave  judgment  la  thii  cue, 
which  came  tiefore  the  court  on  an  action  brought 
by  the  owner«  of  the  late  brig  Una,  !46  tons,  from 
London,  in  t>allast  for  tbe  Tyne,  against  the  screw 
steamship  T^miu  Lea,  486  tons,  from  Newcastle^ 
coal  laden,  for  London,  to  recover  for  a  total  loss 
resnlting  from  *  collision  between  them  in  8.W. 
reach  of  the  Swin;  about  a  mile  from  the  Middle 
Light,  at  a  quarterpaat  five  p.m.  on  the  Slat  of 
last  December.  The  wind  was  stated  by  both 
parties  as  being  N.W.  by  N.  For  the  brig,  the 
weather  was  represented  as  fine  and  clear  bat  dark, 
with  a  moderate  breeie ;  and  for  the  steamer,  as 
dark  and  rather  haiy,  blowing  a  strong  breese.  The 
case  tor  the  Una  was,  that  the  ebb  tide  was  just 
commencing,  end  she  was  proceeding  at  the  rate  of 
about  five  knots,  heading  N.E.  by  N.,  close-hauled 
on  the  port  tack,  and  curled  her  coloured  lights 
fixed  and  screened  as  required  by  law,  boming 
bright  and  clear,  when  the  red  and  white 
lights  of  the  steamer  were  observed  by  those 
on  board  her  below  the  Middle  Light  reasel 
and  about  a  point  on  her  starboard  bow,  and 
distant  about  two  miles ;  that  she  kept  her  course 
without  any  alteration,  and  the  steamer,  with  hw 
red  and  white  lights  alone  visible,  got  clear  on  to 
the  weather  bow  of  the  brig,  which  still  kept  her 
course  nntil  the  hull  of  the  steamer  became  risible, 
and  she  appeared  to  be  passing  bo  close  at  to  ba 
dangerous,  whereupon  the  helm  of  the  Una  was 
ported  a  little,  but  that  the  steamship  suddenly 
starboarded  her  helm,  and  ran  at  full  speed  across 
the  hawse  of  the  brig,  the  stem  and  starboard  bow 
of  which  came  violently  in  contact  with  the  star- 
board side  of  the  steamship  abaft  her  midships, 
whereby  everj'thing  forward  on  the  brig  was  carried 
away.  The  TTiomai  Lia,  on  whose  part  a  cross- 
action  was  brought,  pleaded  that  the  tide  was  about 


"SkWbmi 


"   bslu   In   dill 


dafsuU  luhdec 
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.__.  ..  „  ..  the  t/iw-jo' 
■he  WBi  or  was  not  to  Mmdc  If  die  {/m 
Mril?  ported,  and  thus  coDttiboMd  to  Am  < 
then  for  thst  ebe  was  to  Uuofc  If  aim 
under  preasare  of  expectktion  of  necMl 
that  did  not  contrCbate  to  the  coUiiioii,  t 
sli^tl7  porting  would  not  affect  the  rasolt 
After  giring  the  moat  Mrefnl  oonaideralioi 
eridcnce  adduced  on  both  *idM,  the  Conrl 
opinion  that  the  Una  was  solely  to  blans 
eolliiion  that  had  occnrred,  and  there  vo) 
decree  to  that  effect  in  both  actirais. 

The  Coart  was  assieted  by  Captain  St 
Captain  Ciose,  of  the  Tdoitj-bonse. 


JTTDICIAi:.  OOmHTTEB  07  IE 

PBJVT  OOUNOIL. 
Bcpontdli;  JUB  Pateiboi. 


Saturdag,  Aug.  4,  1666. 
(PrMent— The    Eight    Hon.    Lord   Cnuv 
Kniout  Bavcs  and  ToayEa,  L.  JJ„  Sir 
CoLBUDOE,  and  Sit  E.  V.  WtuuHS.) 
The  Hblbhe. 
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high  water,  and  shewn*  iteerlns  S.S.W.,  making  eTerjthing  in  her  power  t«  a'Tixd  IheedUi 
■even  to  eight  Icnots  under  steam  alone,  exMMting  whether  tine  statement  she  gave  of  the  OB 
the  Admtraltj  regulation  light,  when  the  green  the  Una  was  consistent  with  tmtb  or  Ml 
lights  of  two  Teasels,  one  of  which  was  rather  was  also  another  consideratioii,  vfaL. 
•stern  of  the  other,  were  seen  on  her  starboard  bow, 
anil  at  the  distance  of  about  one  mile,  and  directly 
afterwarda  the  bright  light  of  a  vessel  riding  with 
her  head  to  the  northward  was  seen  ahead,  and 
thereupon  her  helm  was  starboarded  to  pass  clear  of 
the  vuael  riding;  ^lat  the  foremost  of  the  two 
Tessela  carrying  the  green  lights  kept  on  her  course 
to  pass  the  steamship  on  her  starboard  side,  but  the 
Btornmost  of  them  (which  proved  to  be  the  Uaa"}, 
instead  of  keeping  also  on  her  coune,  altered  her 
course  under  a  port  helm,  and  notwithstanding  that 
the  helm  of  the  Thomtu  Lea  was  put  hard  a-4tar- 
board,  the  Una  ran  into  and  struck  the  Tkaaua,  Ija 
on  the  starboard  tide,  about  twelve  feet  before  the 
poop,  and  stove  in  her  side,  and  did  her  so  much  damage 
that  her  cargo  ran  out  of  her  hold,  and  she  had  to  be 
run  aground  on  the  Maplin  Sand  to  prevent  her 
from  foundering,  B;  the  rules  established  by  the 
authority  of  Parliament  in  that  case,  the  duty 
imposed  upon  the  steamer  was  to  give  way,  and 
to  keep  oat  of  the  way  of  ttie  sailing  vessel,  and 
the  saihng  vessel  was  directed  to  keep  her  course. 
That  being  so,  the  first  inquiry  was,  whether  the 
TAiHwu  Lea  did  all  in  her  power  to  keep  out  of  the 
way  of  the  sailing  vessel,  whether  the  measures  she 
took  for  that  purpose  were  the  right  measures  or 
not,  and  whether  the  collision  was  brought  about 
by  the  violation  by  the  sailing  vessel  of  the  18th 
of  the  rules,  whereby  she  was  directed  to  keep  her 
conrse,  unless  she  was  compelled,  with  a  view  to 
avoid  immediate  danger,  to  adopt  a  different  mode 
of  proceeding.  The  burden  of  proof  first  lies  upon 
the  Thomai  Lra.  She  was  bound  to  show  she  took 
all  the  proper  measures  in  order  to  avoid  the  colli- 
sion ;  but  if  it  should  appear  that  she  did  not  take 
the  proper  measures  to  avoid  the  collision,  an;I  thnt 
also  the  sailing  vessel  was  to  blame  for  altering  her 
course,  it  signified  not  whether  she  ported  or  star- 
boarded, but  that  she  altered  her  course,  and  thereby 
contributed  to  the  collision.  The  result  would  be 
simply  that  both  the  parties  would  bo  to  blame. 
With  regard  to  the  steamer  the  statement  from  the 
evidence  of  the  second  mate  was  very  justly  relied  on 
bytheQuoen's  Advocate,  and  from  this  it  would  appear 
that  the  steamer  came  round  the  Middle  Light  under 
a  starboard  helm,  and  that  as  soon  almost  as  she 
came  round  the  Middle  Light,  notice  was  given  by 
the  look-out  man  that  there  were  two  green  lights 
two  or  three  points  on  the  starboard  bow,  and  it  was 
Admitted  on  all  hands,  and  had  not  been  questioned 
in  any  way  whatever,  that  tht.  stcmmost  of  those 
green  lights  was  the  Una's.  The  questions  to  be 
dotennined  are :  first,  what,  if  anything,  ought  to 
have  been  done  on  board  the  steamer ;  and  it  is  noi 
an  unimportant  question  to  understand  at  what 
distance  they  were  at  the  time.  The  evidence  was 
not  very  clear  as  to  that  distance,  but  it  was  pro- 
bably a  cable  or  cable  and  a  half.  Before  anything 
wai  done  with  regard  to  tlie  Uaa,  a  report  was 
made  that  there  was  a  bright  light  right  ahead, 
npon  which  an  order  was  given  by  the  master  to 
starboard  tho  helm,  and  the  lielrn  was  subsequently 
starboarded,  and  the  consequence  was  slie  passed  by 
tho  bright  light,  leaving  it  upon  her  starboard 
hand.  It  appeared,  therefore— for  there  did  not 
appear  to  have  been  any  alteration  made  in  the 
coarse  of  the  steamer  at  tlio  time — that  she  would 
be  from  originally  two  to  three  points,  having  the 
Uaa  upon  her  starboard  bow,  and  she  would  then  be 
from  four  and  a  half  to  five  points.  Under  these 
circumstances,  so  far  as  can  be  gnlhered  from  the 
evidence,  the  steamer  proceeded  straight  on,  keepinK 
ber  coune  until  she  approached  ttai  Una.  Then 
anve  Ute  question  as  u>  whether  tha  '       -     <•■ 


D.  ihipped  forty-irBta  enakt  of  oil  fma  Ltf 
Lieerpool,  the  bill  ofkiding  havinr/  <ni  thi  asr 
ironi'"nat  aecountahle  for  leatiat/r.''  l/V  < 
BtoiPfA  in  the  tame  hold  vith  ragt  OJtd  IFM> 
formed  part  of  the  rar^  tAaC  teas  ttken  m  b 
the  deiii-e  of  ihe  rharterert,  and  nrarli/  half  nj 
leaked  during  the  ooyai/f,  owing  to  the  hrat  cs 
thr,  wool.  Neither  thipnert  nor  ihipomert  i 
the  risk  of  Homing  oil  vilh  Kval.  Tie  d 
tpere  Jreqitenllff  on  board  during  the  loading,  « 
irai  nn  fault  or  foaplaint  as  to  the  mode  of  M 

Held  (rsiiCTj>(ii3  the  decree  of  the  Court  of  Sdi 
tliil,  jiivt,  the  fact  that  CAr  thipouraeri  nrg 
of  the  riit  of  itoicing  the  tioo  uiateriali 
hold  was  no  evidence  of  negligence  on  Uu 
titcoBiUii,  even  if  ikeg  had  kniwn  such  ri'tt,  I 
fact  of  llie  tliipoieiier  not  patting  up  ImlHtac 
must  naoe  been  KCfieiislve)  wat  no  evidence  of  in 
Things.  Ihe  ward  ••  leataae"  in  ike  Mi  if  la 
not  eonjiiiedio  " ordiaary  kaiage."  but  imiudei 
without  any  limit,  FourlUg,  Vie  moMoraiiA 
bill  of  lading  protected  Ihe  ihipovuer  ai  to 
age  except  that  caused  by  ne/jligeiKr,  and  Our 
there  was  no  negligeMce  shomn,  there  mu  an 

iiaiert,  irhelher,  if  a  plea  of  leave  and  tirtaee  j 

pleadable  agaimi  ihe  thippert,  tud  plea  vsd 

altowabk  agaimt  the  iadorteet  oflha  biilafl 

This  was  an  appeal  from  a  decree  of  the  I 

Admiralty, 

Messrs.  Briscall  and  Co.,  of  Lire^nDl, 
and  assignees  of  the  bills  of  lading  of  ceitai 
carried  into  the  port  of  Liverpool  in  4 
ffelene,  of  which  Ohrloff  and  otben,  of  ^ 
were  owners,  brought  an  actioa  agunit  t 
and  her  owuers  under  the  0th  section  erf  the  Ad 
Court  Act  IBGI. 

The  Helene  was  a  Prussian  ^ip,  and  at  fl 
of  the  institution  of  the  suit  do  awaH  < 
'as  domiciled  in  England. 
di&V    O^XlDfi  &>h.  Julj  1864  she  WM  lyl^taia 
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gt»«:>Tii,  and  her  master  entered  into  a  chartcr- 
^^i'Ch  Lloyd  and  Co.,  who  were  merchants  and 

cr^  of  oil  at  Leghorn.  Under  that  charter- 
t-^loyd  and  Co.  from  time  to  time  loaded  on 

I  tt«  <»  ship  Tarions  goods,  and  on  the  10th  Aug. 

d^'i'^ped  on  board  thereof  forty-seren  casks  of 
c&l,  for  which  the  master  of  the  ship  signed 

r*^^  a  bill  of  lading  in  the  usual  form,  and  on 
"^^r^i  this  memorandum — "  Weights,  measure- 
it,  ^.T^d  contents  unknown,  and  not  accountable 
lealcage." 

Che  V>ill  of  lading  was  indorsed  in  blank  by  the 
LftpeK^s,  and  assigned  to  the  resps. ;  and  at  the 
ne  ^"f  the  institution  of  the  cause  the  resps.  were 
^•8^  to  be  owners  of  the  said  olive  oil  and 
•sijcnoes  of  the  bill  of  lading, 
Messrs.  Thomas  Lloyd  and  Co.,  under  the  charter- 
■rty,  appointed  one  Tito  Mirandolie  as  head  steve- 
lw;e,  to  superintend  the  stowage  of  the  ship,  and 
^  accordingly  superintended  such  stowage;  and 
woyd  and  Co.,  or  persons  acting  on  their  behalf, 
J^  continually  on  board  the  ship,  and  saw  how 
"C  Cargo  of  the  ship  and  the  oil  were  stowed,  and 
J|. complaint  of,  or  objection  to,  the  manner  in 
">ch  the  same  were  stowed  was  at  any  time  made 
^  ^He  master  or  mate,  or  any  of  the  crew  of  the 

f^fter  the  casks  of  oil  and  the  cargo  of  the  said 
.'l>  had  been  loaded  and  stowed,  the  said  Tito 
•^^nndolie,  at  the  ofRce  of  Lloyd  and  Co.,  and  with 
^iT'  knowledjre  and  assent,  gave  the  master  of  the 
*P  a  certificate  certiHed  by  the  British  consul  at 
jKhorn. 

T^he  cargo  of  the  ship  was  received  on  board,  and 
^Wed  as  it  was  presented  for  shipment  by  the  said 
^^ssrs.  Thomas  Lloyd  and  Co. ;  and,  amongst  other 
^^ods,  1 1 1  bales  of  wool,  and  thirty-four  bales  of 
Jjgs,  were  so  received  and  stowed,  and  the  master  of 
«ie  ship  was  necessaril}'  obliged  to  stow  the  wool 
^iid  rags  in  the  same  hold  with  and  near  the  oil. 

The  ship  sailed  from  Leghorn  on  or  about  the 
58th  Aug. ;  and  in  the  course  of  the  voyage  she  on 
leveral  occasions  met  with  and  experienced  gales  of 
rind,  bad  weather,  and  heavy  seas,  and  in  conse- 
[nence  pitched  and  laboured  excessively,  and  quan- 
ities  of  oil  were  pumped  up. 

She  arrived  at  Liverpool  on  or  about  the  19th 
tet.  1 8<»4 ;  and  on  delivering  her  cargo  it  was  found 
tut  a  large  quantity  of  the  oil  had  Icakel  out,  and 
tiat  many  of  the  casks  were  wholly  or  partially 
mpty.  And  the  resps.  alleged  that  there  was  a  loss 
f  200P/,  gallons  of  oU  out  of  488f^J,  or  there- 
bouts. 

On  behalf  of  the  resps.  it  was  alleged  that  this 
sakage  was  not  leakage  within  the  meaning  of  the 
ill  of  lading,  but  that  it  arose  in  consequence  of 
le  said  bales  of  wool  and  rags  being  stowed  in  the 
ime  hold  with  and  near  the  oil ;  and  that  the  wool 
nd  rags,  in  the  course  of  the  voyage,  having  become 
eated.  the  staves  of  the  casks  were  thereby  dried 
IK  and  the  casks  rendered  leaky. 

The  stowage  of  the  cargo  of  the  ship  was  admitted 
y  the  resps.  to  have  been  in  all  other  respects  good. 

On  the  part  of  the  apps.  it  was  contended  that 
he  leakage  had  been  occasioned  by  the  slackness 
nd  badness  of  the  cai^ks,  and  had  not  been  occa- 
ioned.  as  allied,  by  the  resps. ;  and  even  if  it  had 
een  so  occasioned,  they  were  not  responsible,  inas- 
luch  as  the  said  Thomas  Lloyd  and  Co.  could  not 
are  complained  of  such  stowage,  and  the  resps. 
rere  in  no  better  position. 

No  evidence  was  given  by  the  resps.  as  to  the 
tate  of  the  casks  when  shipped  at  Leghorn,  or  as 
3  the  quantity  of  oil  in  thum. 

The  said  certificate  of  the  said  Tito  Mirandolie 
as  tendered  in  evidence  in  the  court  below,  but, 
ping  objected  to  on  behalf  of  the  resps.,  the  learned 
tdge  rejected  it. 


Evidence  was  tendered  by  the  reaps.,  objected  to 
by  the  appa.,  and  received  by  the  learned  judge,  as 
to  the  price  at  which  the  empty  casks,  in  which  the 
oil  had  been  contained,  were  sold. 

The  following  were  the  material  parts  of  the  judg- 
ment of 

Dr.  LcsHiNOTON.— The  pits.,  Messrs.  Briacall, 
oil  merchants  at  Liverpool,  in  June  18(>4,  purcliaaed 
there  a  quantity  of  oil  of  the  agent  of  Messrs.  Lloyd 
and  Co.,  of  Leghorn,  a  firm  largely  engaged  in  the 
oil  trade.  In  July  following  Messrs.  Lloyd  char- 
tered the  Prussian  barque  tlie  Ileiene  to  proceed  to 
Liverpool,  and  they  shipped  on  board  her  Uie  oil 
purchased  by  the  pits.  In  October  the  vessel  reached 
Liverpool.  The  oil  shipped  to  be  delivered  to  the 
pits,  was  4868  gallons.  The  whole  quantity  actually 
delivered  was  less  that  quantity  by  2000  gallons. 
The  pits,  were  the  assignees  of  the  bill  of  lading, 
and  also  the  proprietors  of  the  oil.  For  the  defi- 
ciency they  bring  this  action  against  the  ship,  in 
effect  against  the  owners.  The  first  question  which 
arises  is,  What  was  the  cause  of  this  deficiency  ? 
And  that  question  being  decided  so  far  as  the  mate- 
rials before  the  court  enable  it,  the  next  question 
is.  Assuming  that  the  court  is  right  in  its  opinion 
as  to  the  facts,  whether  upon  such  a  given  state  of 
facts  the  pits,  arc  entitled  to  recover  ?  As  to  the 
facts,  it  is  a  case  of  conflicting  evidence,  and  there- 
fore, as  I  apprehend,  it  behoves  the  court  to  consider 
at  every  step  on  whom  the  omts  probandi  rests.  The 
bill  of  lading  is  in  the  ordinary  form.  It  states  that 
the  oil  was  shipped  in  good  condition,  that  the  master 
is  to  deliver  it  in  the  same  good  order  and  condition, 
save  the  dangers  of  the  seas ;  and  also  that  he  (tha 
master)  is  not  accountable  for  leakage.  If  the 
master  does  not  so  deliver  the  oil,  I  apprehend  that  it 
lies  upon  him  to  allege  and  prove  a  legal  excuse. 
He  must  prove  the  facts  to  exonerate  him  from  hia 
obligation  to  deliver,  more  especially  if  such  facts, 
generally  speaking,  can  be  proved  from  the  ship 
only.  It  is  proved  in  this  case,  and  there  is  no  con- 
tradictory evidence,  that  ordinary  leakage  does  not 
exceed  one  per  cent  The  leakage  in  this  case  is 
therefore  extraordinary  leakage,  and  must  be  ac- 
counted for  by  some  extraordinary  cause.  The  pits, 
allege  that  the  oil  was  improperly  stowed,  and  par- 
ticularly tliat  large  quantities  of  rags  and  wool 
were  stowed  in  the  same  hold,  near  the  oil,  whereby 
the  damage  was  occasioned  wholly  or  in  part.  The 
def ts.  allege  that  the  leakage  arose  from  the  slack- 
ness of  the  casks,  their  defective  state  increasing 
by  bad  weather,  and  they  aver  that  the  cargo  was 
well  stowed.  It  is  not  denied  that  independently  of 
the  mixing  rags  and  wool  with  the  oil  casks,  the 
cargo  was  well  stowed.  The  two  principal  questions 
of  fact  then  for  consideration  are,  first,  the  condition 
of  the  casks ;  and  second,  the  effect  of  stowing  wool 
and  rags  in  contigruity  with,  or  in  the  immediate 
neighbourhood  of,  the  casks  of  oil.  If  the  casks  were 
defective,  it  is  not  and  cannot  be  cor  tended  that  any 
loss  arising  from  that  cause  should  fall  upon  the  ship- 
owners ;  it  is  the  fault  of  those  who  shippe<l  the  oil. 
Now  it  is  to  be  observed  that  according  to  the  bill  of 
lading  the  oil  was  shipped  in  good  order  and  con- 
dition. So  far,  therefore,  as  was  apparent,  the  casks 
must,  I  think,  be  assumed  to  have  been  in  that 
state.  The  shipowner,  however,  cannot  be  respon- 
sible for  secret  defects,  nor  can  he  in  his  own 
<lefence  be  stopped  from  proving  them.  The  non- 
discovery  of  secret  defects  cannot  be  negligence, 
nor  can  it  be  a  part  of  the  contract  of  the  ship- 
owner to  protect  the  shipper  from  the  consequences 
of  his  own  defective  merchandise.  I  incline  to 
think  that  the  onua  pnthandi  upon  this  point  of  the 
condition  of  the  casks  is  first  upon  the  shipowner, 
who  asserts  the  affirmative  that  the  casks    were 
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with  very  conflicting  evidence,  and  that,  too,  as  to 
simple  facta  between  witnesses  of  respectability, 
and  some  of  great  experience.  The  true  issue, 
however,  it  must  be  obsenrcd,  is  not  whether  the 
casks  in  question  were  the  best  possible  casks,  but 
whether  they  were  of  the  usual  and  ordinary  kind, 
of  ordinary  material,  strength,  and  goodness.  How 
this  is  to  be  ascertained  is,  I  feel,  a  question  of 
some  diflOculty.  It  is  left  in  some  doubt  whether 
mere  inspection  of  the  casks  would  lead  to  a  satis- 
factory conclusion,  or  whether  nothing  short  of 
capping  the  casks  would  enable  an  experienced 
person  to  form  a  judgment.  There  is  no  evidence 
as  to  the  condition  of  the  casks  at  Leghorn,  except 
ttxe  assertion  in  the  bill  of  lading ;  the  evidence  is 
all  as  to  their  condition  on  their  arrival  at  Liver- 
pool, which  I  will  now  proceed  to  state.  [After 
stating  the  details  of  the  evidence  the  learned  Judge 
continued :]  I  think  the  result  of  the  evidence  is 
properly  expressed  by  one  of  the  witnesses,  when  he 
said  that  the  storing  wool  with  oil  is  risky.  Then 
how  does  the  case  stand  ?  It  is  clear  that  there  was 
great  leakage,  and  that  it  was  not  occasioned  by 
the  weather.  Two  causes  only  for  the  leakage  are 
suggested — the  state  of  the  casks  and  the  effect  of 
the  wooL  I  am  of  opinion  that  the  casks  were  not 
so  defective  as  to  occasion  the  whole  of  the  extraor- 
dinary leakage.  Then  the  only  remaining  possible 
cause  is  tlie  effect  of  the  wool  upon  the  oil ;  and 
though  some  of  the  evidence  denies  that  the  wool 
was  the  cause  in  this  particiUar  case,  all  agnree  that 
wool  might  heat  and  occasion  oil  casks  to  leak. 
Under  these  circumstances  I  am  compelled,  by  what 
I  must  term  the  exhaustive  method  of  reasoning,  to 
conclude  that  the  stowage  of  the  wool  in  the  hold 
with  the  oil  was  the  cause  of  this  leakage.  It  is 
possible  that  in  some  degree  this  leakage  may  have 
been  occasioned  by  the  defective  state  of  one,  two, 
or  more  casks ;  but  it  is  wholly  impossible  for  me  in 
this  judgment  to  pursue  inquiry  as  to  the  particular 
casks.  Assuming,  then,  that  the  loss  was  occa- 
sioned by  reason  of  improper  stowage,  by  want  of 
sufficient  separation  of  the  oil  and  wool  by  bulk- 
heads, or  otherwise  by  want  of  ventilation,  the 
question  arises.  Have  the  pits,  a  right  of  action 
against  the  ship  in  this  court  ?  This  is  denied  on 
the  part  of  the  defts.  Their  argument,  if  I  under- 
stand it  aright,  is  as  follows :  By  the  1st  section  of 
18  &  19  Vict.  c.  Ill,  the  pits.,  as  indorsees  of  the 
bill  of  lading,  to  whom  the  property  in  the  goods 
has  passed  by  reason  of  the  indorsement,  have  had 
transferred  to  and  and  vested  in  them  all  rights  of 
suit  and  liabilities  in  respect  of  such  goods  as  if  the 
contract  contained  in  the  bill  of  lading  had  been 
made  with  themselves.  Then  by  the  Gth  section  of 
the  Admiralty  Court  Act  1801,  practically  the  pits, 
acquire  the  same  rights  against  the  vessel  itself ; 
consequently,  the  pits,  have  no  better  right  than 
Messrs.  Lloyd  and  Co.,  who  shipped  the  oil.  Then 
it  is  argued  that  Messrs.  Lloyd  and  Co.  would  have 
had  no  right;  and,  therefore,  that  the  pits,  have 
none.  The  ground  on  which  it  is  contended  that 
the  shippers,  Messrs.  Lloyd  and  Co.,  would  have  had 
no  rights  is,  that  they,  and  not  the  master,  were 
responsible  for  the  defective  stowage ;  for  it  is  said 
Messrs.  Lloyd  and  Co.  were  the  charterers ;  by  the 
terms  of  the  charter  they  furnished  the  whole  cargo, 
that  is,  not  only  the  oil  sold  to  the  pits.,  but  the  rags 
and  wool  also ;  and  by  the  charterer  also,  the  cargo 
was  to  be  taken  alongside,  and  from  alongside  the 
ship  by  the  merchants  at  their  own  risk  and  expense, 
and  to  be  received  and  stowed  by  the  master  as  it 
might  be  presented  for  shipment.  But  though  this 
was  so,  and  although  the  shipping  of  oil  with  wool 
isy  as  I  think  it  is  proved  by  the  evidence,  a  hazard- 
on*  measure ;  yet  if  the  master  of  the  ves«eV  will 


chief,  and  cannot  protect  himself  bj  showiiif  tiMt 
both  kinds  of  goods  were  sent  on  boaid  by  Urn 
same  person ;  for  an  aath<Hity  by  the  shipiNr  or 
charterers   to  stow   the   goods    dearly  does  not 
amount  to  an  authority  to  stow  them  in  a  cutiai 
or  negligent  manner ;  for  which  I  dte  Hukkimm 
v.  Guion,  5  C.  B.,  N.  &,  149-162.     A^dn,  it  ii 
said   that  the   whole  cargo  wa%   in  aoooidsaol 
with  the  charter,   stowed   by  n   liead   sfieriedon 
appointed  by  the  charterers,    and  theRfoie  tkt 
the  master   could  not   be   liable   for   bad  stov- 
age.    But,  on  reference  to  the  charter,  it  mm$ 
that  the  terms  were,  *'  the  charterers  being  aUovii 
to    appoint    a    head    stevedore    at    the 
and  under  the  inspection  and  responsibility  oif  tht 
master  for  proper  stowage.**    These  words  uppmU 
me  to  answer  the  objection,  and  remove  the  csMotf 
of  the  authority  of  BlakU  r.  SteoAridgt,  6  C.  B.  8H 
where  similar  words  were  not  contained  in  "tti 
charter-party,    and   where    the    court    hdd  Iki 
true  construction  of  the  charter-party  to  be^tltf 
the  cargo  was  to  be  brought  alonsside  at  theiiik 
and  expense  of  the  charterer,  and  that  it  was  to  te 
shipped  and  stowed  by  his  stevedore,  and  eoa» 
qnently  at  his  risk,  though  at  the  expense  of  Iki 
shipowner,  and  subject  to  the  control  of  the  mulm, 
on  behalf  of  the  shipowner,  to  protect  his  intttcMn 
There  seems,  therefore,  no  reason  for  saying  tM 
Messrs.  Lloyd  and  Co.  would  have  been  eitoffai 
from  suing  the  master  for  damages  on  acooont  rf 
improper  stowage.     But  even  if  they  would  hsn 
been  estopped,  why  should  it  follow  that  the  piE 
would  be  estopped  also?     The  shippers  sod  III 
assignees  of  the  bill  of  lading  do  not  stand  to  SMk 
other  as  agent  and  prindpiU,  but  as  vendor  wi 
purchaser.    The  rights  and  the  liabilities  whkh  Ai 
assignee  of  the  bill  of  lading  under  the  1st  iecli« 
of  18  &  19  Vict.  c.  Ill,  has  transferred  to  him, » 
the  same  rights  and  liabilities  in  respect  of  nA 
goods  as  if   the  contract  contained  in  the  UU  df 
lading  had  been  made  with  him ;    but  in  thMi 
cannot  be   induded  the  rights  and   liabilitisi  ■ 
between  the  shipper  and  the  master  dAon  d  thil 
contract  in  respect  of  other  goods,  or  of  tiie  chiitff 
party.    If  so,  the  bill  of  lading  would  alwajs  ii- 
corporate  the  charter-party,  which  it  never  doa 
unless  expressly  stated :  {Chetppk  r.  Comfort^  10C.1L 
N.S.,802.)  I  think  the  righto  of  theplto.a8  asstgnM 
of  the  bill  of  lading  could  not  be  curtailed  by  aay 
liability  of  the  charterers  towuds  the  master,  sol 
being  a  liability  imposed  upon  the  pits,  under  tke 
bill  of  lading.    The  objection,  therefore,  to  the  pHt' 
right  of  action,  I  think,  fails  on  every  ground ;  vA 
there  must  be  judgment  for  the  pits,  with  costs,  sal 
a  reference  to  the  registrar. 

The   plto.  now    appeded   to   Her   Majesty  ii 
Council. 

E.  James,  Q.  C.  and  R,  G.  WiOioMU  for  the  ip|t' 
— The  bill  of  lading,  having  the  memorandum  upon 
it,  *'  wdght,  measurement,  and  contents  onknowa,* 
evidence  ought  to  have  been  given  by  the  resps.  si 
to  the  state  and  contento  of  the  casks  when  shippeli 
and  no  such  evidence  was  given.  The  loss  in  qoas- 
tion,  being  prima  fade  a  loss  by  leakage,  for  whidi, 
by  the  biU  of  lading,  the  apps.  were  not  responsibly 
it  lay  upon  the  resps.  to  show  affirmatively  thit 
such  loss  was  occasioned  by  the  negligence  of  the 
apps.  or  their  servants,  and  not  npoa  the  apps.  t» 
negative  any  such  negligence,  or  to  show  -afluiBa- 
tively  how  the  loss  h^  been  occasioned.  The  evi- 
dence on  the  part  of  the  resps.  was  wholly  insafl- 
cient  to  establish  such  negligence,  and  at  all  events 
was  rebutted  by  the  evidence  on  the  part  of  tte 
apps.,  and  the  judgment  was  against  the  wei^  d 
evidence.    The  only  negligence  alleged  by  the 


take  them  both  together^  I  apprehend  he  \«  \)OMivd\be\Tv^  \\v^  %\aV\tv^^  qI  ^vty^l  and  rags  in  the 
to  take  extraordinary  precautions  to  prevent  mu-  \  *\a\j  HfVOa.  ^\V  «^\^«^5»  Q'^9igBX\A\a?(%'^Ma.eiT 


Q'^9igcX\A\a?(%^Ma.f(Tei  If 


MABITIME  LAW  OASESi 


398 


Pmv.  Co.] 


Thi  IIblbnb.    Ohhlovf  v,  Briscall. 


[Priv.  Co. 


J*  7 


the  lespt.  to  thow  that  sach  stowage  was  negligent 
md  improper,  whereas  it  appeared  that  such  stow- 
age had  been  approved  of  and  sanctioned  bv  oil 
Merchants  of  long  standing  at  Leghorn,  and  that  u 
taxgQ  such  as  that  carried  on  board  the  said  ship 
Vis  a  usual  cargo,  and  did  not  contain  a  larger 
proportion  of  wool  or  rags  than  usual.    There  was 
soer^ence  thst  the  master,  or  mate,  or  any  of  the 
cmr  of  the  said  ship  knew  that  there  was  any  risk 
In  stowing  oil  and  bales  of  wool  and  rags  together, 
or  that  there  were  any  usual  or  reasonable  precau- 
tions which  they  might  have  taken  to  prevent  the 
in  question,  and  which  they  did  not    take, 
was  no  si^cient  evidence  that  the  wool  and 
had  become  heated  in  the  course  of  the  voyage, 
in  fact  it  appeared  that  upon  the  hatches  being 
upon  the  arrival  of  the  ship  at  Liverpool, 
were  none  of  the  usual  signs  of  heating, 
ver,  the  master  and  mate   were  not  cross- 

oed  on  behalf  of  the  resps.  upon  this  point. 

u  m|»peared  that  the  leakage  in  question  was  occa- 

^    flioiMd  by  the  slackness  or  badness  of  the  casks  in 

^     ^hich  the  oil  was  contained,  and  was  increased  or 

1    Warily  occasioned  by  the  bad  weather  which  the  ship 

I    encountered.  The  cargo  was  stowed  by  and  under  the 

'-m   *iipQrintendence  of  a  stevedore  appointed  by  the 

iZ  Said  Thomas  Lloyd  and  Co.,  and  the  apps.  are  not 

^*>p0DsibIe  for  any  loss  occasioned  by  such  stowage. 

Lloyd  and  Co.  having  approved  of   and 

to  the  manner  in  which  the  oil  and  cargo 

stowed,  could  not  recover  for  any  loss  thereby 

(led,  and  the  resps.  were  in  no  better  position. 

Lloyd  having,  as  they  were  entitled  to  dc 

_  Uie  charter-party,  required,  and  caused,  and 

"!>  Pppadoned  the  shipment  and  stowage  of  oil,  and 

Is^.yOol,  and  rags  together,  they  could  not  recover  for 

r  ^  j^y  loss  thereby  occasioned,  and  the  resps.  were  in 

:  «  2P  better  position.    Lloyd  and  Co.  were  the  agents 

B  £  ^»  the  resps.  for  the  shipment  of  the  oil,  and  tlic 

-.  ^a'P'*  ^^^  bound  by  their  acts.    The  stowage  com- 

^    ^^*3ned  of  was  no  breach  of  the  contract  contained 

**^  the  bill  of  lading : 

Hmtekituon  ▼.  Guion,  5  C.  B.,  N.  S.,  149 ; 
■'  Oakie  v.  Stembru^  6  C.  B.  894; 

ChippU  ▼.  Comfort,  10  C.  B.,  N.  S.,  802; 
Pkiltp§  ▼.  C'/bri,  2  C.  B.,  N.  8.,  156. 

r 

Aeity  Q*  C.  and  lAuhingion  for  the  resps. 

Cur.  ado,  vult, 

^'  .^^Xjord  Chelmsford. — This  is  an  appeal  from  a 
l^gment  of  the  High  Court  of  Admiralty  in  an 
^tion  brought  by  the  resps.,  under  the  provisions  of 
*ile  Admiralty  Act  1861,  as  owners  and  assignees  of 
^lle  bill  of  lading  of  forty-seven  casks  of  oil,  against 
^e  Helene,  of  which  the  apps.  were  owners,  and  in 
^hich  the  oil  had  been  carried  from  Leghorn  to 
^iTerpool.  When  the  ship  arrived  there  many  of 
tlie  casks  were  partially  empty,  and  this  action  was 
Wooght  to  recover  damages  fur  this  leakage  of  the 
OU,  as  having  been  occasioned  by  negligence  and 
breach  of  contract,  and  breach  of  duty  on  the  part 
^  the  apps.  The  great  question  in  the  action  was 
fine  of  fact,  viz.,  what  was' the  cause  of  the  leakage 
Vhich  was  the  subject  of  complaint  ?  The  learned 
jadge  of  the  Court  of  Admiralty  decided  this 
^oestion,  after  a  most  complete  and  able  examina- 
tion of  the  evidence,  and  we  see  no  reason  to  find 
^ault  with  his  decision.  The  evidence,  in  his  opinion, 
established  that  the  leakage  was  caused,  not  by  the 
^leriU  of  the  sea,  not  by  the  defective  quality  of  the 
i^a«if«T  but  by  their  being  stowed  in  the  same  hold 
>Hth  aome  rags  and  wool  which  formed  part  of  the 
ear^o  that  was  taken  on  board  at  the  desire  of  the 
fsharterert.  Assuming  that  this  was  the  cause  of 
the  leftkage^  the  apps.,  the  shipowners,  deny  that 
they  nie  renKmiible  for  it,  because  by  the  mcmo- 
smndmn  Id  tBenuurgin  of  the  bill  of  lading,  the  ship- 
MiAML  Cam^^Vol.  it. 


owners  are  not  to  be  accountable  for   ^*  leakage. " 
On  the  argument  different  views  were  suggested  by 
counsel  as  to  the  meaning  of  this  word  "  leakage." 
For  the  resps.  it  was  contended  that  the  word  means 
only    ordinary    leakage  (which,   according  to  the 
evidence,  amounts  to   1   per  cent.),  and  does  not 
extend  to  extraordinary  leakage,  such  as  that  in 
question,   amounting  to  an  alleged  deficiency  of 
2000  gallons.    On  the  part  of  the  apps.  it  was  denied 
that,  according  the  natural  and  ordinary  meaning  of 
the  words  employed,  the  amount  of  leakage  was  at 
all  limited  in  quantity ;  but  it  was  conc^ed  that, 
in  accordance  with  the  case  of  PhiUipt  v.  Clark^  2 
C.  B.,  N.  S.,  156,  the  words  in  the  margin  did  not 
protect   the    shipowners    from    responsibility   for 
leakage  occasioned  by  their  own  negligence.    It  was, 
however,  contended,  on  behalf  of  the  apps.,  that  the 
pits,  must,  in  order  to  entitle  themselves  to  the 
action,  give  satisfactory  proof  of  such  negligence, 
and  that  they  had  failed  to  do  so ;  and  after  a  care- 
ful consideration  of  the  case,  we  have  come  to  the 
conclusion  that  this  case  is  well  founded.    NotwiUi- 
standing  the  evidence  of  the  notoriety  at  Liverpool 
of  the  deleterious  consequences  of  the  collocation  of 
oil  in  casks  with  rags  and  wool,  or  other  matters 
tending  to  generate   heat,  we  do  not  believe  that 
either  the  shippers  or  the  shipowners  in  this  case 
were  aware  of  them.    If  the  shippers  knew  of  them, 
they  also  knew  that  the  wool  and  rags  which  they 
made  a  part  of    the  cargo    must    necessarily  be 
stowed,  and  were,  in  fact,  stowed,  in  the  single  hold 
of  the  ship ;  and  with  this  knowledge  we  think  it 
impossible  that  they  should  have  abstained  from 
mentioning  the  inevitable  leakage  in  the  then  con- 
dition of  the  ship,  and  from  requesting  some  nieans 
to  be  applied  to  prevent  it,  such  as  dividing  the  hold 
by  bulkheads.   .Nor  do  we  think  the  shipowners  were 
in  a  better  state  of  knowledge  on  the  subject.   Had 
they  been  so,  it  is  inconceivable,  as  it  seems  to  us,  that 
they  should  have  received  a  cargo  so  composed  without 
some  remonstrance  with  the  shipper  for  selecting 
such  mischievous  companions  to  form  part  of  the 
cargo  with  the  oil.    If  the  shipowners  were  ignorant 
of  the  consequences  of  taking  such  -a  cargo,  we  do 
not  think  it  amounted  to  culpable  negligence  on 
their  part  to  stow,  in  the  only  place  they  could  be 
stowed,  the  goods  which,  under  the  charter-party, 
the  charterers  had  a  right  to  insist,  and  did  insist, 
should  form  a  part  of  the  cargo.    On  this  question 
it  is,  in  our  opinion,  very  material  to  consider  not 
only  that  the  charterers  so  insisted,  but  also  that  the 
cargo  was  according  to  the  terms  of  the  charter- 
party  received  on  board,  and  stowed  as  it  was  pre- 
sented for  shipment  by  them,  and  that  they  were 
shown  to  be  very  frequently  on  board  as  the  stowage 
progressed,  and  were  well  acquainted  with  the  mode 
of  stowage  (which  was  effected  in  a  masterly  way), 
and  never  made  any  complaint  of  or  objection  to  it. 
Nor  do  we  think  the  ignorance  of  the  shipowners  in 
itself  amounted  to  negligence.    It  can  hardly  be 
imputed  as  misconduct  that  the  shipowners  should 
be  ignorant  of  latent  midchief  of  this  nature,  when 
Lloyd  and  Co.,  who  are  proved  to  have  had  very 
great  experience  as  oil  merchants,  were  in  the  same 
state  of  ignorance.    But  even  if  the  api>s.  knew,  or 
ought  to  have  known,  what  the   consequences  of 
such  stowage  must  be,  we  are  not  prepared  to  say 
that  they  were  guilty  of  negligence  in  not  putting 
up  bulkheads.      Assuming  that  they  could  have 
been  so  constructed  as  to  protect  the  part  of  the 
hold  where  the  oil  was  stowed  from  the  influence  of 
the  heat  generated  by  the  wool  and  rags,  still  this 
could  not  have  been  done  without  much  trouble  and 
considerable  expense,  which  we  cannot  concede  that 
the  shippers  had  a  right  to  throw  on  the  slu\Kivrtv«s% 
because  the  ftVupv^r^  e\io«e  \o  V»di^<i  ^\^  >\wvs^>q»^ 
chartered  witYi  &  cax^o  oV  %\w3Ei«bXi^\.>ax^.    feceAN*^ 
this  "we  ma^  aiML  tiiaX,  «^«el  %\ivV*^"^  ^^^^  *^*^ 
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owners  to  have  been  aware  of  the  usual  consequences 
of  stowing  such  a  cargo  in  the  same  hold,  they 
might  have  well  come  to  the  conclusion  that  the 
shippers  were  also  aware  of  them,  and  would  not 
have  put  buch  a  cargo  on  lioanl  unlewi  thi-y  had 
been  assured  that  the  casks  were  of  such  extra- 
ordinary strength  and  goodness  as  to  be  capable  of 
resisting  the  usual  influence  of  a  heated  temperature. 
For  these  reasons  we  think  the  resps.  failed  to 
prove  that  the  leakage  was  caused  by  the  apps.' 
negligence.  It  may  he  observed  that  the  learned 
judge  of  the  Admiralty  Court  appears  to  have 
adopted  the  construction  of  the  word  "leakage" 
contended  for  by  the  resps.,  viz.,  that  it  means 
"ordinary  leakage**  only,  and  consequently  the 
judgment  adverts  but  little,  if  at  all,  to  the  question 
whether  negligence  on  the  part  of  the  shipowners 
had  been  proved.  But  we  do  not  think  such  a  con- 
struction allowable.  The  condition  that  the  ship- 
owners are  not  to  be  accountable  for  leakage  does 
not,  in  its  ordinary  and  grammatical  sense,  put  any 
limit  to  the  quantity  of  leakage ;  and  on  principle, 
therefore,  we  do  not  think  it  would  be  justifiable  to 
add  any  such  limit  to  its  terms.  Nor  arc  we  aware 
of  any  authority  for  doing  so.  It  follows  that,  in 
our  judgment,  the  memorandum  protects  the  ship- 
owner as  to  all  leakage  except  that  caused  by  negli- 
gence, and  therefore,  if  no  negligence  is  shown,  there 
is  no  cause  of  action.  Another  point  was  raised  and 
argued  before  us,  viz.,  that  the  conduct  of  the  ship- 
pers as  to  the  stowage  was  such  that  it  would  sup- 
port a  plea  of  leave  and  licence  by  the  shippers,  if 
the  action  had  been  brought  by  them.  But  it  was 
contended  on  behalf  of  the  resps.  that,  by  reason  of 
the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  3,  such  a 
plea  was  not  allowable  in  an  action  by  the  indorsees 
of  the  bill  of  lading.  It  is  unnecessary,  however,  to 
decide  this  point,  as  our  opinion  is  against  the  resps. 
on  the  question  of  negligence.  On  these  grounds 
their  Lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  of  the  Court  of  Admiralty  should 
be  reversed,  with  costs,  both  in  the  court  below  and 
on  this  appeal.  Decree  reversed  with  costs. 

Solicitors  for  the  apps.,  Deacon,  Son,  and  Rogers, 

Solicitors  for  the  resps.,  Chester  and  Urquhart. 

Saturday y  Aug,  4,  186C. 

(Present — ^The  Right  lion.  Lord  Chelmsford, 
Knight  Bruce  and  Turner,  L.JJ.,  Sir  J.  T. 
Coleridge,  and  Sir  £.  V.  Williams.) 

Pease  v,  Gloauec. 

The  Marie  Joseph. 

SdU— Stoppage  in  transitu — Bill  of  lading— Indorse- 
ment— Fraudulent  possession — Lien, 

M,  shipped  goods  which  he  had  sold  to  S.,  and  unt  a 
bill  of  lading  {which  was  indorsed  to  order  and 
assigns)  to  his  agent  A.,  who  indorsed  the  same  to  S.y 
taking  the  acceptance  of  S.  in  consideration  thereof, 
and  also  getting  biicJc  the  hill  of  lading  from  S,  to 
hold  as  security  till  the  vessel  arrived,  S.  next  got 
back  by  fraud  the  bill  of  hiding  from  A.,  and  then 
indorsed  the  same  to  P.  for  value,  ajter  which  M, 
claimed  to  stop  the  goods  in  transitu : 

Held  (reversing  the  Judgment  of  the  Court  of  Admiralty), 
that,  as  S.  had  transferred  the  bill  of  lading  for  value 
to  an  innocent  purchaser,  the  right  of  M,  to  stop  the 
goods  wasgone^  and  it  made  no  difference  that  &  had 
got  back  the  bill  of  lading  from  HtJs  events  by  fraud. 

This  was  an  appeal  from  an  interlocutory  decree 
of  the  High  Court  of  Admiralty  of  England,  in  a 
caaae   instituted    on    behalf  of  the  app^.,  'Peaaeft, 


vessel  Marie  Joteph,  against  the  Mid  vessd,  bM 
tackle,  apparel,  and  furniture,  and  igaimt  Joi 
Mario  Glnahec,  the  master  and  owner  of  the  ■■ 
vessel  Mnric  Joseph  intervening,  which  decree  |m 
nounced  against  the  damage  proceeded  for,  dimiis 
the  said  Jean  Marie  Gloahec  and  his  bail  from  tl^ 
said  suit,  and  condemned  Messrs.  Pease  in  oosta 

On  the  nth  Feb.  1864  Mesna.  Maxwell  ^ 
Dreossi,  of  Bordeaux,  having  sold  to  Bfesirs.  S^ 
borough  and  Tadman,  of  Kingston-upon-HoII,  «^ 
tons  of  linseed  cake,  shipped  same  at  Borde%^ 
for  conveyance  to  Hull,  on  board  the  Marie  Jot^ 
and  Jean  Marie  Gloahec,  the  master  and  owner  |^ 
the  said  vessel,  by  bill  of  lading  imde  on  the  n^ 
day,  promised  to  deliver  the  same  at  Hnllad^ 
order  or  assigns,  he  or  they  paying  freight 

Messrs.  Maxwell  and  Dreossi  indorsed  the 
bill  of  lading  to  Messrs.  Scarborough  and  Jl^m 
who  subsequently  indorsed  the  said  bill  of  ~ 
the  apps.,  to  whom  (as  alleged  by  the  said  sppft)li 
property  in  the  said  cargo  passed. 

On  the  5th  April  1864  the  Marie  Joeak,  with*; 
said  sixty  tons  of  linseed  cake  on  boant  anvniii 
the  port  of  Hull,  and  the  apps.  (as  alleged  bjrtM 
gave  the  resp.  notice  that  they  were  entitled  to Itf 
the  said  linseed  cake  delivered  to  them,  isd  # 
manded  the  delivery  thereof,  which  was  nfoMJ  ^ 
the  said  Jean  Marie  Gloahec,  though  tl»4Pi 
offered  to  pay  the  freight,  &c. 

The  resp.  admitted  his  refusal  to  deliver  the  eif 
to  the  pits.,  and  justified  such  refusal  by  reiHi' 
the  following  facts : — 

In  the  month  of  Feb.  1864  Walter  Steridoi' 
Kingston-upon-Hull,  as  agent  for  the  ssidMcift 
Maxwell  and  Dreossi,  agreed  with  Mean.  8^ 
b<)n)ugh  and  Tad  man  for  the  sale  to  them  of  ri^ 
tons  of  linseed  cake,  they  paying  for  the  wmJI 
their  acceptance  at  three  months'  date.  TIm  b^, 
linseed  cake  was  accordingly  shipped,  tf  h^^ 
stated,  and  the  bill  of  lading  indorsed  hj  liB*! 
and  Dreossi  to  Scarborough  and  Tadmsiu  S"^ 
qucntly  Scarborough  and  Tadman  deposited  theV 
of  lading  with  Walter  Stericker,  and  agrerf  •* 
him  that  he  should  hold  the  same  as  security  te*^ 
payment  of  their  said  acceptance  until  ^^^J^ 
sold  the  said  linseed  cake,  or  the  ship  should  ^ 
arrived.  On  or  about  the  18th  Feb.  186^^ 
Tadman.  one  of  the  firm  of  Scarborough  andT"*^ 
by  falsely  and  fraudulently  (as  alleged  by  *^^i  gi 
representing  to  Walter  Stericker  that  they  ^^*'*.  - 
the  linseed  cake  to  a  Mr.  Croysdale, 
draw  a  bill  on  him  for  the  price,  and  sho 
fore  be  enabled  to  pay  for  the  said  Unseed, 
to  meet  their  acceptance  for  the  pric^ 
obtained  x)os8ession  of  the  said  bill  of  Ifa 
Walter  Stericker.  Thereupon  Scarbor^^ 
Tadman  handed  orer  the  said  bill  of  lad 
apps.,  who  were  the  bankers  of  the  said 
and  Tadman,  as  security  for  the  balance  t 
them  to  the  apps.  When  Scarborough  and 
obtained  possession  of  the  bill  of  lining  m- 
the  same  to  the  apps.,  Scarborough  and  Ti 
insolvent,  which  fact  was  well  known 
On  the  7th  March  1864  Scarborouf^ 
stopped  payment. 

The  Marie  Joseph,  with  her  cargo, 
port  of  Hull  on  the  5th  April  1864, 
Stericker,  as  the  agent  of  Maxwell  au' 
lawfully  claimed  and  received  the  said 
at  which  time  the  same  had  not  come  in 
session  of,  nor  been  lawfully  claimed  by, 
person. 

The  reply  of  the  apps.,  among  other 
denied  that,  when  they  received  the  bill 
they  were  aware  or  had  any  notice  of  the* 
^cA.T>QQtQM.^  %.^d  Tadman,  or  that, 


Hoare,  and  Pease,  of  Hull,  the  assignees  aa:idowiieTa\^)cax\MTo>a^  «xA  *1^«j^ssa3cl  iKn^^^ 
of  a  bill  of  lading  of  the  cargo  luSben  oii\>oaxd  tkubvYiaA  vn^  VsksraVs^tb  ^  Vkta^ 
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man  and  Stericker  in  respect 

onounced  against  the  claim  of 
e  grround  tliat  the  bill  of  lading 
laving  been  obtained  back  from 
n  by  false  representations,  it 
out  Stericker's  consent  or  the 
)rs  of  the  cake,  and  contrary 
g  between  Scarborough  and 
le  fraudulent  conduct  of  Tad- 
i  indorsement  of  the  bill  of 
2o,,  though  they  were  unaware 
lan:  (see  12  L.  T.  Rep.  N.  S. 

Chrkson^  for  the  apps.,  con- 
•ment  was  wrong.  The  bill  of 
.  by  Maxwell  and  Dreossi,  was 
Dd  with  the  intention  of  trans- 
'  in  the  linseed  cake  to  Scar- 
1,  deliyered  to  Scarborough  by 
e  bill  of  lading  was  subsequently 
ugh  to  Stericker,  yet  Stericker, 
back  to  Tadman,  was  acting 

conferred  upon  him  by  Max- 
ind  intended  to  part  with  all 
>f  himself  and  Maxwell  and 
»ill  of  lading  and  linseed  cake, 
ing  had  been  handed  back  by 
n,    no   further  consent   either 

Maxwell    and    Dreossi   was 

to  enable  Scarborough  and 
ite  the  said  bill  of  lading. 
nd  Jide  holders  of  the  bill  of 
consideration  without  notice  of 
Scarborough  and  Tadman,  and 
^hat  had  taken  place  between 
Stericker,  and  Tadman  and 
cwell  and  Dreossi  had  not  as 
Y  right  to  stop  the  linseed  cake 
Scarborough  and  Tadman  did 

lading  as  owners  of  the  said 
ust  then  have  held  it  as  agents 
reossi,  and  the    apps.    became 
ake  under  5  &  6  Vict.  c.  89,  s.  1 : 
fOfi,  5T.  R  683; 
•n,  5  M.  &  8.  851 ; 
h  6  Beav.  376 ; 
.B.  A  Aid.  817; 
>her,  2  £x.  691 ; 
;  3  R  A  B.  633;' 
y,  11  Ex.  577;   ' 
B.  &  Cr.  42, 

Cur,  adv,  vult, 

iivabey  for  the  resp. 

D. — This  is  an  appeal  from  a 
yf  the  High  Court  of  Admiralty 
id  on  behalf  of  the  apps.,  the 
s  of  a  bill  of  lading  of  certain 
1  board  a  vessel  called  the  Marie 
'essel  and  against  the  resp.,  the 

the  vessel,  pronouncing  against 
id  for,  dismissing  the  resp.  from 
aning  the  apps.  in  costs.  The 
the  suit  is  the  right  of  the  ship- 
ake  to  stop  the  same  in  transitu 
:  circumstances: — In  Feb.  1864 
I  Dreossi,  of  Bordeaux,  through 
Stericker,  sold  to  Messrs.  Scar- 
D,  of  Hull,  sixty  tons  of  linseed 
er  ton,  payable  by  bill  at  three 
«  of  the  bill  of  lading.  On  the 
Is  were  shipped  on  board  the 
ieaux  by  Maxwell  and  Dreossi, 
for  the  same  was  signed  by  the 
HaxwcU  and  Dreosai  indorsed 

onfer  and  assigns,  and  drew  a 


bill  of  exchange  for  the  price  on  Messrs.  Scar- 
borough and  Tadman,  and  sent  the  bill  of  lading 
and  bill  of  exchange  to  their  agent,  Stericker.  On 
the  Kith  Feb.  Stericker  took  the  bill  bf  lading  and 
the  bill  of  exchange  to  Scarborough  and  Tadman, 
when  the  bill  was  accepted  by  Scarborough,  and 
Stericker  thereupon  indorsed  the  bill  of  lading,  and 
delivered  it  to  Scarborough,  together  with  a  policy 
of  insurance  which  had  been  effected  upon  the 
goods.  A  conversation  then  ensued  between  Ste- 
ricker and  Scarborough  respecting  the  dealings  of 
Scarborough  and  Tadman  with  a  person  named 
Moore,  whose  circumstances  were  supposed  to  be 
embarrassed,  and  Stericker  asked  Scarborough 
whether  he  had  any  objection  to  his  holding  the  bill 
of  lading.  Scarborough  told  Stericker  to  take  it, 
and  delivered  back  the  bill  of  lading  to  Stericker, 
who  thereupon  signed  the  following  memorandum  : 
'*  Hull,  16th  Feb.  1864.  Memorandum  that  I  have 
received  of  Messrs.  Scarborough  and  Tadman,  of 
Hull,  a  bill  of  lading  and  policy  of  insurance  for 
about  sixty  tons  lins^d  cake,  shipped  Marie  Josa>A, 
dated  at  Bordeaux  11th  Feb.  1864,  and  which  I 
hold  as  security  against  their  acceptance  of  Messrs. 
Maxwell  and  Dreossi's  draft  for  427^  Is.  7</.,  due 
14th  May  1864,  until  the  cakes  are  sold  or  vessel 
arrives.— Walter  Stericker."  On  the  18th  Feb. 
Tadman,  the  other  partner  in  the  firm  of  Scar- 
borough and  Tadman,  called  upon  Stericker  and 
stated  to  him  that  his  firm  had  sold  the  linseed  cake 
to  a  Mr.  Croysdale,  who  would  accept  a  draft  against 
the  bill  of  lading.  The  linseed  cake  had  not  been 
sold  to  Croysdale,  nor  to  any  other  person.  Trusting 
to  this  misrepresentation,  Stericker  returned  the  biU 
of  lading  and  the  policy  of  insurance  to  Tadman.  On 
the  same  day,  after  thus  obtaining  the  bill  of  lading, 
in  consequence  of  a  message  received  from  the  apps., 
Messrs.  Pease  and  Co.,  bankers  in  Hull,  to  whom 
Scarborough  and  Tadman  were  largely  indebted, 
Tadman  went  to  the  bank,  and  Mr.  Pease  called  his 
attention  to  the  state  of  his  account  and  to  the 
amount  of  bills  under  discount,  and  asked  him 
for  security.  Tadman  thereupon  indorsed  the  bill 
of  lading  in  the  name  of  his  firm,  and  delivered  it, 
together  with  the  policy  of  insurance,  to  Mr.  Pease, 
and  gave  Messrs.  Pease  and  Co.  an  unsigned  memo- 
randum authorising  them  to  sell  the  linseed  cake 
and  to  place  the  proceeds  to  the  credit  of  Scar- 
borough and  Tadman  on  account.  Moore,  in  whose 
transactions  Scarborough  and  Tadman  were  sup- 
posed to  be  involved,  became  bankrupt  on  the 
4th  March,  and  on  the  7th  March  Scarborough  and 
Tadman  stopped  payment.  On  the  5th  March  a 
teleg^ram  was  sent  from  Maxwell  and  Dreossi  to 
Stericker  directing  him  to  stop  the  delivery  of  the 
linseed  cake,  and  on  the  7th  March  he  received  from 
Maxwell  and  Dreossi  a  bill  of  lading  indorsed  to 
himself.  The  Marie  Joseph  arrived  at  Hull  on  the 
5th  April.  The  linseed  cake  was  demanded  on 
behalf  of  the  apps.  upon  the  bill  of  lading  indorsed 
to  them,  but  Stericker  afterwards  went  on  board  and 
presented  his  bill  of  lading  and  obtained  possession 
of  the  goods  under  an  indemnity  from  Maxwell 
and  Dreossi  to  the  resp.  Upon  these  facts  the 
learned  judge  of  the  Court  of  Admiralty  was  of 
opinion  that  the  bill  of  lading  having  been  obtained 
from  Stericker  by  the  false  representations  and  fraud 
of  Tadman,  and  having  been  afterwards  negotiated 
without  the  consent  of  Stericker  or  of  his  princi- 
pals, and  contrary  to  the  understanding  between 
Stericker  and  Tadman,  the  fraudulent  conduct  of 
Tadman  invalidated  the  indorsement  to  Pease  and 
Co.,  and  he  accordinglv  pronounced  against  them. 
The  question  is  one  of  nicety  and  difficulty,  and, 
as  was  stated  by  the  counsel  in  argument^  uo  dv^^i.^ 
authority  is  lo  be  loxm^b^  'sk\C\0\\\.^smvX»  ^^isWsA, 
Principles,  Yiowc^et,  tml^  \JfecxXTWi^ft^VtQkm'^^«<^a^» 
1  decisions,  'wYdcVi  ^Vil  wsin^  «js  ^^'j*  \ft  v^  ^^^ 
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[Put.  Go. 


determination.  A  bill  of  lading  for  the  delivery 
of  goods  to  order  and  asaigns  is  a  negotiable 
instrument,  which  by  indorsement  and  delivery 
passes  the  property  in  the  goods  to  the  indorsee, 
subject  only  to  the  riglit  of  an  unuaid  vendor 
to  stop  them  in  transitu.  The  indorsee  may 
deprive  the  vendor  of  this  right  by  indorsing  the 
bill  of  lading  for  valuable  consideration,  although 
the  goods  are  not  paid  for,  or  bills  have  been  given 
for  the  price  of  them  which  are  certain  to  be 
dishonoured,  provided  the  indorsee  for  value  has 
acted  bondjidej  and  without  notice.  Although  a  bill 
of  lading  is  a  negotiable  instrument,  it  is  so  only  as 
a  symbol  of  the  goods  named  in  it,  and  as  was  said 
by  Lord  Campbell  in  Gumey  v.  Behrend,  3  £.  &  B. 
634 :  **  Although  the  shipper  may  have  indorsed  in 
blank  a  bill  of  lading  deliverable  to  his  assigns,  his 
right  is  not  affected  by  an  appropriation  of  it 
without  his  authority,  and  if  it  be  stolen  from  him 
or  transferred  without  his  authority  a  subsequent 
bona  fide  transferee  for  value  cannot  make  title 
under  it  as  against  the  shipper  of  the  goods." 
This  dictum  is  very  carefully  confined  in  its  terms 
to  the  original  transfer  of  a  bill  of  lading  deliverable 
to  the  assigns  of  the  shipper.  In  the  cases  which 
it  supposes  there  could  be  no  lawful  assigns  of 
the  shipper,  and  consequently  the  bill  of  lading 
could  have  no  existence  as  a  negotiable  instrument. 
But  in  the  present  case  the  shippers  of  the  goods 
having  obtained  a  bill  of  lading  indorsed  it  to  order 
and  assigns,  and  forwarded  it  to  Stericker  for  the 
express  purpose  of  its  being  indorsed  by  him,  and 
handed  over  to  Scarborough  and  Tadman.  By  the 
indorsement  and  delivery  to  Scarborough  and 
Tadman  they  acquired  the  complete  property  in  the 
goods  and  control  over  the  bill  of  lading,  subject 
only  to  the  right  of  Maxwell  and  Dreossi  to  stop 
in  transitu  as  long  as  it  remained  in  their  hands. 
This  is  not  denied  by  the  resp.,  but  his  case  is  that 
Scarborough  and  Tadman  having,  after  the  indorse- 
ment  and  delivery  of  the  bill  of  lading,  returned 
it  to  Stericker  to  retain  as  a  security  for  the  pay- 
ment of  the  bill  of  exchange  accepted  for  the 
price  of  the  goods,  and  having  afterwards  obtained 
It  from  him  by  a  misrepresentation,  they  had  no 

{)Ower  to  pass  a  title  in  it  to  Pease  and  Co.,  at 
east  without  being  subject  to  the  lien  created  by 
the  dex)08it  with  Stericker,  and  consequently  that 
the  right  to  stop  in  transitu  against  Pease  and 
Co.,  though  bond  fide  indorsees  for  valuable  con- 
sideration, still  subsisted.  There  can  be  no  doubt 
that  although  the  vendors  had  parted  with  the 
property  in  the  bill  of  lading  by  the  indorse- 
ment to  Scarborough  and  Tudman,  they  acquired 
a  title  to  hold  it  by  the  terms  of  the  agree- 
ment under  which  it  was  deposited  with 
Stericker.  These  terms  do  not  include  any  stipu- 
lation that  the  vendees  should  not  so  deal  with  the 
bill  of  lading  as  would  in  the  event  of  their  insol- 
vency defeat  the  right  to  stop  in  tiajisita.  It  is  not 
even  stipulated  that  the  vendors  should  hold  the 
bill  of  lading  till  the  sub- vendees  should  give  them  a 
bill  of  exchange  or  other  security  for  payment.  The 
bill  of  lading  was  not  made  subject  to  any  new  con- 
dition or  limitation,  but  was  merely  deposited  with 
the  vendors  till  the  arrival  of  the  ship  or  the  sale 
of  the  goods.  Scarborough  and  Tadman  had  power 
to  sell,  not  by  reason  of  any  authority  arising  out  of 
the  agreement,  but  by  virtue  of  their  ownership  in 
the  goods.  The  power  to  sell  of  course  included  a 
power  to  pledge.  The  vendors  by  keeping  the  bill 
of  lading  in  their  hands  might  have  prevented  Scar- 
borough and  Tadman  from  dealing  with  it.  They 
chose  to  deliver  it  back  to  them,  induced  to  do  so 
indeed  by  the  fraudulent  representation  of  Tadman, 
but  still  coDBentiDg  to  their  possession  ol  it..  TVve 
indonecB  acquired  no  new  title  from  the  tendon 
^Xthetnud  irhich  Tadman  pracUaed,  bat  meaN^y 


obtained  their  own  property  and   the  meiDS  of 
effectually  disposing  of  it.    The  Tendon  had  not, 
strictly  speaking,  a  lien,  which  meant  a  ri^  to 
retain  projierty  against  the  will  of  the  owner  of  it, 
and  which  is  lost  when  the  posaetiion  is  paitad 
with.    They  had,  by  the  agreement  of  the  indonect 
and  owners,  a  right  to  hold  the  bill  of  lading  as  a 
security.    As  in  the  casejof  lien  ao  in  this  case,  u 
long  as  the  bill  of  lading  remained  with  the  parties 
who  had  fraudulently  obtained  it,  the  rendors  who 
had  been  cheated  out  of  the  posaoetion  might  havs 
reclaimed  and  recovered  it.    But  the  moment  it 
passed  into  the  hands  of  Pease  and  Co^  to  whom  it 
was  pledged  and  indorsed  for  valuable  consideraKiai 
without  notice,  the  right  of  the  vendors  to  follow  it 
was  taken  away.    This  is  a  much   stronger  ens 
than  that  put  by  Abbott,  C.  J.  in  Dyer  t.  P&BWSt 
3  B.  &  Cr.  42,  of  the  real  owner  of   goods  wki 
suffers  another  to  have  poasesaion  of  hia  propo^ 
and  of  those  documents  which  are   the  evidenei 
of    property,  being   bound  by    a   aale    which  hi 
has   thus   enabled    the   other    person    to   make; 
for  here  the  person  entitled  to   retain    the  p» 
session  of  the  instrument  which  represented  ds 
goods  against   the  real  owners,  relinquished  thi 
possession  of  it  to  them,  and  enabled  them  to  doL 
with  the  property  in  their  true  character  of  ownen. 
In  the  case  of  Kingsford  v.  Merry,  1 1  £z.  577,  it  vii 
held  that,  *'  When  a  vendee  obtains  possession  of  i 
chattel  with  the  intention  by  the  vendor  to  traniiv 
both  the  property  and    possession,   although  thi 
vendee  has  committed  a  false  and  fraudulent  mi»»- 
prcsentation  in  order  to  effect  the  contract  or  obcait 
the  possession,  the  property  vests   in  the  vendee 
until  the  vendor  has  done  some  act  to  disafBrm  the 
transaction,  and  the  legal  conseqaenoe  is,  thst  if 
before  the  disaffirmance  the  fraudulent  vendee  te 
transferred  either  the  whole  or  a  partial  interest  ii 
the  chattel  to  an  innocent  transferee,  the  title  of 
i^uch    transferee    is    good    against    the   veodoL* 
Although  this  case  was  reversed  in   the  Ex.  Ck 
(1  Hurlst  &  Nor.  503),  yet  it  was  uix>n  a  gnmol 
which  did  not  affect  the  rule  of  law  above  bii 
down,  but  made  it  inapplicable,  because  in  tht 
judgment  of  the  court  the  relation  of  vendor  sod 
vendee  did  not  exist  between  the  owner  of  the 
goods  and  the  fraudulent  possessor.    Here  the  pos- 
session was  not  only  united  to  the  previous  ow1le^ 
ship,  with  the  consent  (however  obtained)  of  the 
person  temporarily  entitled  to  it,  but  transfrnvd  for 
the  express  purpose  of  giving  to  the  owner  absdiite 
dominion  over  his  own  property.     An  ownenhi|^ 
which  Was  at  the  time  perfect  at  law  though  void- 
able as  to  part,  viz.,  the  possession,  cannot  in  prii- 
ciple  be  treated    differently   from    an    ownenl^ 
voidable  as  to  the  whole,  but  in  the  interim  protected 
by  the  interposition  of  a  5oiia  fide  purchaser  for 
valuable  consideration.     For  these  reasons  their 
Lordships  will  humbly  recommend  to  Her  Majeity 
that  the  decree  appealed  from  be  reversed,  with 
costs. 

Decree  reversed  with  costs. 

Solicitors  for  the  app.,  Clarkson,  Som,  and  Co6per. 

Solicitor  for  the  resps.,  J,  C.  Daltcsu 
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QBT  OF  aXTEEN'S  BENCH. 

d  by  JOBM  Thompson  and  T.  W.  BAUVDUts,  Eaqn., 
Barriat«rt-at-Law. 

Afay  7  and  June  13,  1866. 

H1BB8  V.  Boss. 

ce — Ship — Registered  owner — Liability  of 
for  negligence  of  ship-keeper, 

iction  of  a  ship*s  registry^  whereby  a  party  is 
0  be  owrur,  is  evidence  from  which,  when  un- 
df  a  jury  may  properly  draw  the  inference  that 
en^Joyed  the  person  actuaUy  in  charge  of 


€as  the  registered  owner  of  a  ship  lying  in  a 

the  care  of  a  ship-keeper.    The  pit,  in  crossing 

(as  he  lawfully  might),  in  order  to  get  to  his 

w,feU  down  an  unsecured  hatchway  and  was 

Upon  an  action  brovyhtfor  the  injury  against 
tered  owner,  the  jury  found  that  the  injury  was 
y  the  negligence  of  the  ship-keeper.     The  onlif 

in  siqjport  of  the  deft,*s  liability  consisted  m 
f  of  his  being  the  registered  owner  of  the  ship  : 

Blackburn  and  Lush,  JJ,  (Melhr,  J,  dis- 
),  that  this  was  evidence,  whilst  uncontradicted 
lained,  upon  which  the  jury  were  justified  in 
hat  the  ship-keeper  was  employed  by  the  deft. 

le  was  tried  before  Mellor,  J.  at  the  London 
ter  Trinity  Term  1865,  when  a  verdict  was 
for  the  pit.,  leave  being  reserved  to  the 
ove  to  enter  a  nonsuit 
;laration  alleged  that  the  deft,  was  pos- 
i  vessel  called  the  the  Jamia,  lying  in  the 
ck,  and  that  the  pit.,  being  the  master  of 
tiip  lying  alongside,  was  entitled  to  pass 
icross  the  deck  of  the  Jamia  to  get  to  his 
and  that  the  dfif  t.  improperly  removed  the 
rom  one  of  the  hatchways,  and  allowed 
'emain  off  after  dark,  whereby  the  pit., 
»sion  to  cross  over,  fell  down  the  hatch- 
was  injured.    To  this  the  deft,  pleaded 

not  guilty. 

fence  upon  the  trial  supported  the  decla- 
1  the  register  of  the  ship  was  produced, 

appeared  that  the  deft,  was  the  registered 
his  was  the  only  evidence  to  establish  his 

med  judge  was  of  opinion  that  this  evi- 

not  sufficient  for  the  purpose,  but   he 

M  left  the  fact  of  negligence  to  the  jury, 

hether  or  not    there   was    contributory 

• 

f  returned  a  verdict  for  the  pit.,  stating 
jury  was  caused  by  the  negligence  of  the 
r,  and  that  there  was  no  contributory 

)  enter  a  nonsuit  having  been  obtained, 

psr  and  Kenealy  showed  cause. 

C.  in  support  of  the  rule. 

g^ents  of  the  learned  judges  are  so 
kt  it  is  unnecessary  to  give  the  arguments 

Cur,  ado,  vult, 

—Blackburn,  J.  —  In  this  case,  tried 
brother  Mellor,  it  appeared  that  the 
lawfully  passing  over  a  ship  then 
ck,  under  the  charge  of  a  ship- keeper,  in 
each  his  own  vessel  which  lay  on  the 
de.  In  so  doing  he  fell  through  an  un- 
ehway,and  sustained  considerable  injury, 
evidence,  proper  to  be  left  to  the  jury, 
Msident  was  occasioned  by  the  negligence 
ifiag  charge  of  the  ship,  over  which  it 


was  known  that    the    ^t,  might    pass,   in   not 
keeping  it  reasonably  safe ;  and  the  evidence  was 
such  as  to  make  it  a  question  for  the  jury  whether 
the  pit  had  or   had  not  himself   contributed  to 
the  accident  by  the  want  of  reasonable  care  on  his 
part;  but  the  only  evidence  to  connect  the  deft 
with  those  having  charge  of    the  ship    was  the 
production  of  the  ship's  register,  by  which  it  ap- 
peared that   the  deft  was  the  registered  owner 
of  the  ship   in  question.     It  was   objected    that 
there  was  no  evidence  to  flx  the  deft,  and   my 
brother  Mellor  was  of  that  opinion ;  but  in  order  to 
avoid  the  expense  of  a  new  trial,  he  reserved  leave 
to  enter  a  nonsuit,  and  left  to  the  jury  the  question 
whether  there  was  negligence  in  the  ship-keeper 
occasioning  the   accident,  and    whether   the   pit. 
could  by  due  care  have  avoided  the  consequences  of 
that  negligence.    Both  of  these  questions  the  jury 
found    in  favour  of   the  pit      No  question  was 
left    to  the    jury  as    to   whether    they  thought 
that  in  fact  the  deft  was  the  employer  of   the 
ship-keeper,  nor  was  my  brother  Mellor  asked  to 
leave  that  question  to  the  jury.    A  rule  nisi  was 
obtained  to  enter  a  nonsuit  on  the  ground  that 
there  was   no  evidence  to   flx   the  deft.,    which 
was  argpied  before  my  brothers  Mellor  and  Lush 
and  myself.    I  have  come  to  the  conclusion  that  the 
reg^try  was  evidence  which  would  have  justified 
the    jury    in   finding    that     in    fact     the    deft 
employed  the  ship-keeper,  if  that  question  had  been 
left  to  them,  and  consequently,  that  the  rule  to 
enter  a  nonsuit  should  be  disdiarged ;  but  under 
the  circumstances,   I   think    the   deft   ought   to 
be  permitted,  if  he  desires  it,  to  have  a  new  trial, 
costs  to  abide  the  event,  in  order  to  have  the  ques- 
tion of  fact  more  distinctly  raised  and  determined. 
I  do  not  think  that  any  liability  attaches   to  the 
deft,  merely  as  owner  of  the  ship.     The  ques- 
tion I  think  is,  whether  he  employed  the   ship- 
keeper  as  his  servant    In  all  cases  in  which  the 
owners  of  a  ship  are  sought  to  be  made  liable, 
either  in  contract  for  necessaries  supplied  on  the 
order  of  the  captain,  or  in  cases  of  collision  for 
the  negligence  of  the  crew,  or  as  in  the  present  case, 
for  the  negligence  of  the  ship-keeper,  I  think  that 
the  question  really  is,  whether  the  persons  sought 
to  be  charged  were  the  employers  of  the  captain 
who  made  the  contract,  or  the  masters  of  the  per^ 
sons  who  were  guilty  of  the  negligence,  and  that 
the  liability  does  not  depend  on  the  title  to  the  ship. 
In  cases  of  contract  a  further  question  sometimes 
arises,  as  to  whether  the  shipowner  may  not  have 
clothed  the  master  with  apparent  authority,  so  as 
to  be  precluded  from  disputing  his  authority,  but 
in  cases  of  tort  the  question  can  only  be,  whether 
he  in  fact  emploved  those  actually  gmlty  of  negli- 
gence.   But  whilst  agreeing  that  the  ownership  of 
the  ship  does  not  render  the  owners  liable,  either 
in  contract  or  in  tort,  for  the  acts  of  the  master 
and  crew,  or  other  persons  in  charge  of  the  vessel, 
unless  the  owners  are  the  employers  of  those  per- 
sons, I  think  that  the  ownership  is  a  very  important 
piece  of  evidence,  tending  to  show  that  the  persons 
who  are  proved  to  be  owners  of  the  ship  are,  in  fact, 
employers  of  those  who  have  the  custody  of  the 
ship.    Ships  are  most  commonly  in  the  possession 
of  their  owners:  and  those  who  have  the  actual 
custody  of  the  ship  are  most  commonly  in  the  em- 
ployment of  the  owners,  and  consequently  proof  of 
ownership  is  evidence  tending* to  prove  that   the 
persons  proved  to  be  the  owners  of  the  ship  are 
employers  of  those  having  the  actual  custody  of  the 
ship,  and  the  register  being  evidence  to  the  title  of 
the  ship  is,  I  think,  evidence  that  the  registered 
owners  are  in  possession,  and  employ  those  having 
the  actual  custody.    It  is  by  no  means  cuacluAiv«,« 
The  ship  may  \)4  ^cai\«R^  ^q.>^s^  ^Sm^x  v^  ^««^ 
rarely  the  cam)  aad^  X2k^  v^xvys^xA^v^t^^^a^^^ 
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be  employed  bj  the  lessee,  or  by  a  person  who  has  ] 
purchased  her,  but  not  yet  paid  the  price,  and  con- 
sequently not  had  the  ship  cunveyi'd  to  him,  as  was 
the  case  in  Frt,st  v.  0/iver,  2  K.  &  B.  301  ;  22  L.  J. 
353,  Q.  B. ;  or,  as  Ih  the  most  iH>mnion  case,  they 
may  be  employed  by  one  who  is  in  fact  a  mortga^r 
in  iH)S8e8sion,  though  the  mortgagee  is  registered  as 
absolute  owner.    And  when  the  nhip  is  like  the  one 
now  in  question,  not  lieing  navigated,  but  laid  up  in 
dock,  there  is  the  additional  ptjsMbility  that  the 
ship-keeiKT  may  bo  the  servant  of  the  dock  com- 
pjiny,  or  the  ship's  broker,  or  any  one  else  with 
whom  tht;  owners  may  have  made  an  arrangement 
to  keep  his  ship  for  him  as  a  baikn;  of  the  ship.    But 
those  are  all  exceptional  cases,  and  the  facts  lie  so 
entirely  in  the  knowledge  of  the  deft.,  and  may  so 
eattily  be  proved  by  him,  that  I  think  a  jury  would 
be  fully  warranted  in  acting  on  the  prima  facie  in- 
ference that  the  persons  having  the  actual  custody 
of  the  ship  are  emplr»yed  by  the  owners,  unless  some 
evidence  to  the  contrary  is  given.    The  case  in  this 
n.*8pect  in  principle  somewhat  resembles  those  in 
which  it  has  been  held  that  evidence  of  possession 
of  demised  premises  is  sufficient  proof  that  the  per- 
son in  possession  is  assignee  of  the  lease,  in  the 
absence  of  any  evidence  of  facts  tending  to  show 
that  he  is  in  possession  as  sub- lessee,  or  otherwise 
(^Doe  V.  Wif/iiwiSy  ii  B.  &  C.  41 )  ;  or  the  cases  that 
establish  that,  though  dealing  with  the  gooils  of  the 
deceased  is  quite  consistent  with  the  person  who 
does  so  being  agent  for  a  lawful  executor,  or  claim- 
ing the  goods  as  his  own,  yet  in  the  absence  of 
anything  to  explain    it,  the  fact  is  sufficient  to 
charge  the  deft,  as  executor ;  **  for  the  most  obvious 
conclusion  which  strangers  can  form  from  his  con- 
duct is,  that  he  hath  a  will  of  the  deceased,  wherein 
he  is  named  executor,  but  hath  not  yet  taken  pro- 
bate thereof :"  (2  Bl.  Com.  507.)    If,  instead  of  con- 
sidering the  case  on  principle  merely,  we  look  to  the 
cases  decided  as  to  shi|>s,  1  find  none  in  which  it  has 
been  held  that  the  title  to  a  ship  is  not  some  evi- 
dence tliat  the  owners  were  the  employers  of  the 
IX'rson  who  acts  as  captain  ;  and  several  which  as  it 
seems  to  me  are  authorities  for  saying  that  it  is 
sufficient />n'mayhciff  evidence  that  they  are  his  em- 
ployers.   At  one  time  it  was  a  common  idea  that 
even  if  it  was  proved  that  the  owners  did  not  employ 
the  captain,  yet  that  the  ownership  of  the  ship  con- 
clusively made  them  liable  to  those  who  supplied 
necessaries  on  the  order  of  the  captain.    That,  it  is 
now  established,  was  a  mistake ;  the  persons  liable 
are  those  who  really  were  the  captain's  princii>als 
when  he  made  the  contract,  or  who  have  precluded 
themselves  from  denying  that  they  were  so ;  but  in 
all  the  cases  on  the  subject  there  was  evidence  that 
the  persons  who  wore  on  the  register  as  owners  were 
not,  in  fact,  employers  of  the  captain.    In  Abbott  on 
Shipping  (."»th  iMlit.  p.  IS;  Txjrd  Tentenlen  states  his 
view  of  the  law  thus:  "The  title  to  a  ship  may  fur- 
nish evidence  that  repairs  are  made,  or  stores  fur- 
nished under  the  authority  and  upon  the  credit  of 
the  legal  owner,  as,  in  fact,  they  generally  are,  but 
it  does  no  more;  and  therefore,  if  it  appear  that 
they  were  made  or  furnishe<l  under  the  authority 
and  upon  the  credit  of  another,  the  legal  owner  will 
not  be  aii8weral)le."    In  Jennings  v.  Griffiths^  Ry.  & 
M.  42.  Lord  Tenterden  left  the  case  to  the  jury, 
using  expressions  which  (though  not  quite  bearing 
out  the  statement  in  the  marginal  note)  seem  to  me, 
when  taken  in  conjunction  with  this  passage,   to 
show  that,  in  Lord  Tenterden's  opinion,  the  title  of 
the  ship  was  evidence  that  the  owners  employed  the 
captain,  and  so  gave  him  authority  to  order  neces- 
saries for  them,  though  this  evidence  might  be  rer 
butted.    This  must  be  because  he  is  in  the  control  of 
their  ship^  and  they  can  explain  how  that.  \b  \i  Vie  \b 


acting  as  ship's  husband.     That  wm  tbe  eue  ii^ 
Fietchrr  v.  Retd,  R.  &  M.  202.  and  Cor  r.  RtH  R.  ^ 
M.   \W.     In   Fietcher    y.    Rod    tbe    pits,  rett^ 
their  case  on  an  admission  that  neceMtry  repun  t^ 
the    extent   of    540A  were   done  bj  them  to  t^ 
ship  Asioy  and  the  bill  rendered  to  one  BuIqiqi^ 
and  that  defts.  during  the  time  when  the  lepiiri 
were    done  were  registered    ownen  ;   Lord  Gj(L 
ford,  after  objection,  decided  that  tidfl  was  nlL 
cient  to  call    on  the  defts.  for  an  answer;  tk» 
(lefts,    failed     in    proving,   what  it   sabsequestlf 
appcared  was  the  fact,  that  they  were  only  moA- 
gagees,  Bulmer  being,  in  fact,  not  their  tgeni,  htt 
a    mortgagor,  and  the  pits,    obtained  a  nrikt. 
In  Cox  V.  fUid  (a  similar  action  against  tbe  ant 
defts.)    they  were    provided  with   evidence  tte 
the  transfer  to  them  was  only  intended  to  be  ■ 
mortgagees,  though  the  then  Registry  Act  mide  il 
operate  in  law  as  an  absolate  tranter;  Beit, CJ. 
told  the  jury  that  the  owner  of  a  ship  is  primfim 
liable  for  repairs,  but  it  was  for  them  to  say  wlm 
that  presumption  was  not  met  by  the  facte  of  Ai 
case,  and  the   defts.  obtained    a  Terdict  Thei 
were  but  Nisi  Pri us  decisions,  but  no  attempts 
made  to  disturb  either  verdict.    The  whole  U»  • 
this  subject  was  discussed  in  the  two  cases  of  fnri 
V.  Oiiver,  2  E  &  B.  801 ;  22  L.  J.  853,  Q.  B. ;  JfWi- 
son  V.   Oliver,  o   E.  &  B.  419;  25  L.  J.  S»,QpS« 
and  as  these  are  the  latest  cases  on  the  subject,  iii 
the  latter  was  the  decision  of  a  court  of  error,  its 
important  to  sec  what  really  was  decided  in  them  b 
Frost  V.  Oiiver  the  question  arose  on  a  rule  to  ^ 
aside  the  verdict  obtained  by  the    pit.  for  Bt- 
direction  in  leaving  the  case  to  the  jury  st  ilii* 
the  ground  that  there  was  no  evidence  on  whidiAi 
verdict  could  be  supported,  the  Court  having  l^ 
fused  a  rule  as  against  the  weight  of  eTidemxLTb 
evidence,  as  the  court  then  took  it  to  be^  is  reporta 
by  Lord  Campbell  in  the  beginning  of  his  jadgoA 
The  evidf^nce  on  the  trial  of  Sfitchison  v.  Oiiv 
came  before  the  Court  of  Ex.   Ch.   on  a  bill  d 
exceptions,  and  is  set  out  in  the  beginning  of  the 
report  of  Ilitdii«on  v.  Oiiver,  and  was  not  quite  ■ 
favourable  to   the  pit.   as  that  stated  in  /rostT. 
Oliver^  though  in  substance  not  different.    Lori 
Campbell  based  his  judgment  mainly  on  the  grouid 
that  the  facts  were  such  that  Oliver  was  pr^oded 
from  denying  that  Thompson  was  his  captain,  eren 
if  the  jury  believed  that,  in  fact,  Thompson  was  not 
his  captAin ;  the  decision  of  the  Court  of  Error  wsi, 
that  in  this  he  was  wrong.    Wightman,  J.,  after 
stating  that  "  the  legal  title  to  a  ship  will  f umiA 
prima  facie  evidence  that  repairs  are  made  luidff 
the  authority  and  for  the  benefit  of  the  legal  owodf 
but  if  it  appear  that  they  were  made  nnderthe 
authority  and  for  the  benefit  of  another,  the  legil 
owner  will  not  be  answerable,**  proceeds  to  state,  tf 
the  basis  of  his  judgment,  that  there  was  in  thii 
case    evidence   of   a   holding   out     by    the  deft 
of  himself  as  the  beneficial  owner,  and  **to  have 
held  Thompson  out  to  the  world  as  his  captain.* 
The  Court  of  £lrror  decided  that  in  Afitchim  ▼• 
Oliver  there  was  no  evidence  of  any  audi  boldiof 
forth  as  his  captain,  but  they  did    not  impogs 
the  earlier  part  of  his  judgment.     Crompton,  J. 
did    not  base   his   judgment    on    this   ernmeooi 
ground.    He  states  the  question   to  be  whether 
there    was    "evidence  of   any    authority   on    tbe 
part  of  the  master  to  pledge  the  credit  of  the  dsfb 
by  giving  the  general  orders  for  tbe  mipplj  of  the 
rigging  in  question."    He  says:  "  It  does  not  foUov 
from   the  ownership  or  interest  in  the  ship  aot 
determining  the  question  of  liability,  that  it  is  not  s 
material  circumstance  in  ascertaining  the  qnestiao 
of  credit  and  contract ;"  and  he  pvtweeds  in  a  my 
aXAa  vcvi  \Ti%tTuetive  judgment  to  show  that  thqrw 
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their  ship,  and  they  can  explain  how  that,  is  u  ne  ab  \  aXAa  vcv;!  \Ti%tTueuve  ludgment  to  ahow  that  tfaqrd" 
not  their  captain.  The  same  principle  applies  wYveTO\m«3t^«k  pnm4  JocM^saM^Vkisara^VaSdi^tnbenbi^ 
!Ae  penoa  in  control  is  not  the  captain, but  cflftfe\«3QdLiai»ii%a^«'^ass«\a  ^te  vraiH  JoM^ssa^^i 
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Btted  ?  Sorely  by  proof  of  all  the  circumstances 
iHuch  the  contract  is  proved  to  have  been  made 
h  ajnd  the  credit  given  to  another,  and  not  to  the 
il  o^prner,  and  all  the  facts  on  the  one  side  and 
otli^er  as  to  such  contract  and  credit  must  be  for 
JOXT'."  He  pretty  plainly  insinuates  that  in  his 
luoii.  the  verdict  was  against  the  weight  of 
dence,  but  that  there  was  evidence  for  the  jury 
^  in  fact,  Thompson  was  acting  by  the  pit's 
fliority.  This  judgment  was  certainly  not  over- 
lad  in  the  Court  of  Error,  and  is,  in  my  opinion, 
met  in  point  of  law.    Erie,  J.,  who  differed  from 

•  majority  of  the  court,  does  not  question  that 
iit  was  prima  facie  evidence  of  authority,  but 
■toSy  as  the  basis  of  his  judgment,  "  I  take  it  to 

•  a  general  principle  that,  if  direct  evidence  of  the 
litter  to  be  moved  (here  of  the  making  the 
Mtract,  and  of  the  giving  of  authority  for  that 
vpoee)  is  adduced  and  believed,  the  circum- 
jtttial  evidence  from  which  the  matter  to  be 
<^ed  might  be  inferred  in  the  absence  of  direct 
^jdence  then  becomes  immaterial  and  irrelevant." 
«  the  Court  of  Error  decided  to  be  correct,  and  I 
Jjk  the  only  di£ference  between  Erie,  J.  and 
■ompton,  J.  was,  that  the  latter  thought  the  rule 
0^  not  be  made  absolute  in  its  then  shape,  because 
^  question  whether  the  rebutting  evidence  was 
Jjjeved  could  not  be  withdrawn  from  the  jury, 
^^^h,  if  the  rule  had  been  granted  on  the  ground 
^  the  verdict  was  against  the  weight  of  evidence, 

*  should  have  thought  that  there  ought  to  be  a 
*^  trial,  because  they  did  not  believe  it.  In 
■Wcltwfl  V.  Oliver  the  Court  of  Error  had  to  decide 
^  the  exceptions  taken  to  the  summing  up  of  Lord 
Jl^pbell,  as  appearing  on  the  bill  of  exceptions. 
^  of  those  was  that  there  was  no  evidence  to  go 

*  tlie  jury.  As  to  this,  Parke,  B.,  in  delivering 
^judgment  of  the  court,  says :  *' Lord  CampbeU 
Nires  the  jury  to  consider  whether,  upon  the  evi- 
dnce  upon  both  sides,  they  were  of  opinion  that 
le  deft,  had  authorised  the  goods  and  work  to  be 
applied  and  done  on  his  credit,  and  the  goods  and 
ork  had  been  supplied  and  done  on  Ms  credit. 
ikSng  that  as  a  detached  part  of  the  summing  up 
a£fected  by  what  went  before,  that  is  unexcep- 
oable,  for,  no  doubt,  if  the  jury  disbelieved  the  facts 

the  case  that  made  for  the  deft.,  and  drew  the 
tmd  facie  inference  from  the  ownership  and  other 
ttMy  there  was  evidence  on  which  they  might  find 
it  Thompson  was  in  fact  master  for  Uie  deft,  and 
it  being  so,  we  cannot  agree  with  the  exceptions 
it  there  was  no  evidence  to  go  to  the  jury." 
lo  not  think  that  I  am  entitled  to  rely  upon  this 
a  decision  of  the  Court  of  Error,  that  the  owner- 
.p  alone  would  be  evidence  from  which,  whilst 
explained,  the  jury  might  draw  a  prima  facie 
'erence  that  the  persons  actually  in  the  possession 

the  ship  were  employed  by  the  owner,  for  the 
mirt  of  Error  may  have  proceeded  on  the  other 
sts  set  out  in  the  bill  of  exceptions,  though,  on 
amimng  the  statement  of  the  evidence  in  the  bill 

exceptions,  I  find  very  little  more  than  that 
iTer  was  owner,  and  was,  as  such,  in  possession 
th  before  the  orders  were  given  and  the  work  was 
mpleted ;  but  I  think  I  am  entitled  to  rely  upon 
e  authority  of  Crompton,  J.,  and  the  cases  he 
fert  to  as  not  impeached  or  shaken  by  the  decision 

the  Court  of  Error.  I  therefore  tlunk  that  the 
gister  was  evidence  from  which,  when  unexplained, 
e  jury  might  prop3rly  draw  the  inference  that  the 
rner  employed  the  person  actually  in  charge  of 
e  ship;  but  that  it  was  only  evidence  quite 
paUe  of  being  explained  or  rebutted,  and  there- 
m  the  deft  may,  if  he  so  elects  within  a  fort- 
^t|  have  a  new  trial,  costs  to  abide  the  event ; 
itfwise  I  think  the  rule  should  be  discharged 
f  brother  Lush  desires  me  to  say  that  he  agrees 
fthif  i^dgment.     The  rule  will  therefore,  in  con- 


formity with  the  opinion  of  the  majority,  be  dis- 
charge unless  the  deft,  elects,  as  mentioned,  in 
whidh  case  the  rule  will  be  moulded  accordingly. 

Mbllor,  J. — In  this  case  the  deft,  is  sought  to 
be  made  responsible  for  an  accident  which  happened 
to  the  pit.  in  lawfully  crossing  a  ship  called  the 
Jarnioy  lying  in  the  Surrey  dock,  to  get  from  another 
ship  called  the  Moulsie^  lying  alongside,  to  the  quay. 
It  must  be  taken  for  granted,  upon  the  finding  of 
the  jury,  that  the  accident  was  occasioned  by  the 
negligence  of  the  ship-keeper  of  the  Jamia,  which 
ship  was  then,  and  had  been  for  some  time,  laid  up 
in  the  dock  for  the  winter.  The  only  evidence  to 
fix  the  deft,  with  liability  was  the  proof  of  the 
register  in  which  he  was  described  as  owner.  There 
being  no  other  evidence,  I  was  of  opinion  that  the 
registry  of  ownership  without  more  was  insufficient 
for  that  purpose,  but  I  left  questions  as  to  the  fact 
of  negligence  and  of  contributory  negligence  to  the 
jury,  who  found  their  verdict  for  the  pit.,  and 
assessed  the  damages  at  450/.,  and  I  thereupon 
reserved  leave  for  the  deft  to  move  to  enter  a  non- 
suit, in  case  the  court  should  be  of  opinion  that 
there  was  not  sufficient  evidence  for  me  to  leave  to 
the  jury  to  entitle  them  to  find  for  the  pit.  A 
rule  to  set  aside  that  verdict,  and  to  enter  a  non- 
suit pursuant  to  leave  reserved,  was  obtained 
by  Mr.  Brett,  and  the  question  now  arises 
whether  the  mere  proof  that  the  deft,  was  the 
registered  owner  of  the  ship  is  prima  fade  suf- 
ficient to  fix  him  with  liability  for  the  negli- 
gence of  the  ship-keeper.  I  retained  the  opinion 
which  I  formed  at  the  trial,  viz.,  that  such  evidence 
alone  was  not  enough  to  submit  to  the  jury  to  sup- 
port the  allegation  in  the  declaration  that  **the 
deft  negligently  removed  the  hatches,"  whereby 
the  accident  complained  of  happened.  In  order  to 
make  the  deft,  liable,  it  was  incumbent  on  the 
pit.,  upon  whom  the  burden  of  proof  rested,  to 
show  affirmatively  that  the  ship-keeper  was  the 
deft's  servant.  This  depends  upon  the  ordinary 
principles  of  law  applicable  to  the  case  of  master 
and  servant,  and  is  not  embarrassed  by  considera- 
tions arising  out  of  the  peculiar  relation  which  the 
captain  of  a  ship  in  general  bears  to  the  owner, 
and  upon  which  the  liability  of  the  owner  of  a 
ship  for  repairs  done  to  it  or  for  necessaries  sup- 
plied to  it  by  the  captain's  orders,  may  depend. 
Even  in  that  case  it  would  appear  to  be  incumbent 
upon  the  pit.,  who  seeks  to  render  an  owner  liable, 
to  show  affirmatively  that  the  master  who  gave 
the  orders  was  the  master  appointed  by  or  sanc- 
tioned by  the  owner,  as  to  make  him,  in  the  par- 
ticular case,  "his  master"  {Mitchison  v.  Oliver, 
5  E.  &  B.  419);  as  was  said  by  Erie,  J.,  in  Frost  v. 
Oliver,  2  E.  &  B.  319:  ''The  doctrine  that  the 
legal  ownership  of  the  ship  is  proof  that  the  master 
has  authority  to  contract  for  such  owner  has  been 
repeatedly  negatived."  That  it  is  a  material  cir- 
cumstance as  a  step  to  proof  is  undoubted,  and 
coupled  with  evidence  that  the  repairs  were  'done 
for  the  benefit  of  the  ship,  or  the  stores  were  sup- 
plied for  its  use,  may  in  general  be  a  sufficient  prima 
facie  case  to  call  for  evidence,  by  way  of  explana- 
tion or  answer ;  but  I  apprehend  that  the  present 
case  di£fers  materially  from  that.  Here  the  registry 
is  the  only  evidence,  and  I  cannot  conceive  that  the 
simple  fact  of  ownership  raises  a  presumption  that 
the  man  in  charge  of  the  ship  was  the  servant  of 
the  owner,  or  appointed  by  him.  And  unless  there 
is  a  presumption  of  fact  arising  out  of  the  mere 
ownership  of  the  ship  to  that  effect,  the  rule  to 
enter  a  nonsuit  ought  to  be  made  absolute.  The 
ship  was  not  in  the  course  of  navigation,  and  there 
was  absolutely  nothing  to  show  that  the  owner  ever 
came  near  lo  tVv^  «.Vv\^,  01  V.\\c«  \X«kX\\.  ^^a  ycw  "^^ 
dock.    Vf  hethei  XJha  %\iL^  'v^a  \2d^  ^'^  -^r^wmmmsol  ^ 
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the  Dimer,  or  of  a  mortgagee,  or  of  the  dock  autho-  I 
ritiei,  or,  of  a,  broker,  or  of  any  other  person,  did 
not  appeu.  Iq  the  cue  of  MitiAiion  t.  Olintr,  S  I 
E.  &  B.  UB-6,  Parke,  B.,  in  dehvenng  the  judg- 
ment  of  the  Court  of  Ex.  Ch.,  lajK,  iu  remarking 
upon  a  pauage  of  Lord  CampbeH'i  Bununing  up,  in 
irhich  he  had  put  it  (o  the  jurj,  whether,  upon  the 
endence  on  both  aide)  the;  were  of  opinion  that  the 
deft,  bad  aathoriged  the  good*  and  work  to  be  aup- 

eied  and  done  on  hia  credit,  Ac,  proceeds  as  fol- 
wa :  "  No  doubt,  if  the  jury  diabelieved  the  parts 
of  the  case  that  made  for  the  deft.,  and  drew  the 
primifacit  inference  from  the  ownership  and  other 
facts,  there  wsa  eridence  on  which  they  might  find 
that  Thompson  was,  in  fact,  master  for  the  deft." 
It  appears  to  be  clear,  1  thitik,  that  Parke,  B.  did 
not  consider  that  themerc  fact  of  ownersliip,  without 
"  the  other  facts,"  would  have  afforded  eTenpriBMi/acu 
erideuce  that  Thompson  was  the  deft.s  master. 
The  action  waafor  0TdiDBi7  repairs  done  to  the  ship^ 
and  for  goods  supplied  to  it  apoa  the  order*  of  the 
registered  master ;  and  there  were  other  drcum 
stances  tending  to  raise  an  inference  as  to  the 
liability  of  the  deft, ;  but  it  never  appears  to  have 
been  contended  by  the  counsel,  or  suggested  by  any 
of  the  judges,  that  the  registry  alone  wootd  have 
beea  sufficient  proof  that  the  captain  was  the  cap- 
tain of  the  owner,  so  as  to  bind  him.  However  this 
may  be  in  the  case  of  nipairs  done  to  a  ihip  or  itorea 
supplied  to  it  far  the  apparent  benefit  of  the  owner, 
the  same  reason  does  not  apply  to  the  present  case. 
I  think  it  would  be  uuduly  ahifting  the  burden  of 
proof  to  call  for  an  answer  to  the  mere  fact  of  owner- 
ship ;  and  1  cannot  see  why  any  presumplioD  ahould 
be  made  which  would  dispense  with  the  necessity  of 
further  proof.  Poisession  may  be  presumptive  evi- 
dence of  title,  bnt  the  converse  does  not  necessarily 
hold,  viz.,  tliat  title  is  presumptive  evidence  of 
possession.  It  ia  obvious  that  in  the  case  of  things 
which  are  constantly  the  subject  of  demise,  charter, 
mortgage,  or  the  like,  the  presumption  that  the 
actual  poaaesaion  is  in  the  owner  cannot  but  be 
weak,  and  is  not  to  be  classed  with  those  strong 
presumptions  which  shift  the  burden  of  proof 
from  a  pit.  to  a  deft.  There  exists  an  exception  to 
the  general  rule  that  a  party  who  allejrea  a  matter 
must  prove  it  in  cases  in  which  the  subject-matter 
of  the  allegation  IJea  peculiarly  within  the  know- 
ledge of  one  of  the  parlies.  In  this  case  there  is  no 
peculiar  knowledge  on  the  part  of  the  deft,  within 
the  neauing  of  that  maxim.  In  one  sense,  in 
almost  every  caac.  the  deft,  has  peculiar  knowledge 
affecting  his  relation  to  the  act  complained  of,  but 
that  is  not  the  knowledge  referred  to.  Here  the 
•hip-keeper  could  have  proved  by  whom  he  was 
appoint^,  and  so  have  laid  a  good  foundation  for 
the  pit.'*  case,  if  appointed  by  him.  Why  should 
the  burden  of  proof  shift  in  such  a  state  at  things 
in  order  to  compel  a  deft,  to  disprove  that  which  it 
was  incumbent  upon  the  pit,  to  prove,  and  I  am 
Dot  aware  of  any  case  in  which  such  evidence  has 
been  held  sufficient,  and  I  think  that  all  experi- 
ence at  Nisi  PriuB  is  against  it.  For  these  reasons, 
I  am  of  opjoion  that  this  rule  should  be  made  abso- 
lute, but  as  a  majority  of  the  court  is  of  a  different 
ojuuion,  the  rule  will  of  course  be  discharged. 

Tke  deft,  dected  to  lake  a  rule/ar  a  new  trial. 
Attorneys  for  the  pit,,  Wood  and  IKiY/icomfte. 
Attorneys  for  the  deft.,  MarihaU,   WataU,  and 
Sabtrt*. 


Jan.  ^  mdZa  <ad Magi,  XMA. 
KiDiTOHB  V.  Tub  Empibx  Hakuti  iHioxa 

CoHPAifr. 
MariKt  iniuronce  compaiii/~Coiiitncliem  ef  p 
I  oattl  wai  rkarlerad  from  Iht  Cltaoa  IJiadt 
Unittd  Kingdom,  hadrd  a  earge  of  gtam 
fanttr  plact,  andpnxteded  on  itr  vej/agi,  < 
going  round  Ci^  Bom  loat  to  dcanoffed  tm  Jm 
put  in  at  Rio,  mhtrt  sAa  wai  tAandanad,  Hm 
AouKtwr,  vol  triuahipptd  itilo  molher  uasssf  ■ 
ionu;  tht  dtarttrtd  fni^  OKXtdnd  At  ^t 
traHthiprntut,  and  thefnight  from  Bio  •ea*  s 
by  tht  lutartd. 
Tke  pmait  action  tms  bnx^it  on  a  poUty  o^ 
once  to  recover  (Ac  tipenta  of  traniAipmtiU  a 
warding,  and  tke  qutttion  wom,  ichetAer  tke  M 
in  the  poUcf  uu  afjiScabU  to  tie  cincioiutai 
contention  being,  liat  tie  eharget  came  under  It 
of  particular  aiargti,  and  set  of  particiilar  on 
The  foUowinp  were  the  term  of  tke  varrantj: 
from  pariicular  average,  from  jtttiaon,  and  ad 
thip  be  ttramJed,  wunk,  or  bunt :" 
lltld,  jirtt,  thai  Ae  eipenta  incHrrtd  wev  nA 
duuM;  eecondlj,  that  the  occasion  upon  idae 
leere  incurrHj  icai  luch  at  10  be  within  it ;  anit 
that  tht  application  of  the  Muing  and  labaanaf 
mu  not  excluded  h/  the  ararrantj/  agaiiut  pa^ 
aceragi. 

This  was  a  rule  calling  on  the  pit.  to  show 
why  the  verdict  found  for  him  at  the  trials 
not  be  set  aside  and  entered  for  the  deft.  Tkl 
i>f  the  caae  are  sufficiently  set  out  in  the  judf 

EdiBord  Janet,  Q.  C.  and  Hoiupnan  showed  e 


The  following  cases  were  cated  in  the  con 
lie  argument : 

Mount  V.  Harritnn,  t  Kng.  S88 1 
Slaari  V.  Sletle,  6  Sco.  S.  B.  927 ; 
rorrMOulA  V.  ayde,  SI  L.  J.  307,  0.  P.  i  U 

nep.N.  S.  231; 
Urrat  Indian  Ptniojular  Baiheof  v.  SantBum, 

A  Sm.  11 ;  hi  Ei.  Ch.  3  Best «  Sm.  !66j 
Skip/on  r.  Thornton,  9  A.  4  E.  BU  j 
Philpott  V.  Suxm,  16  C.  R,  N.  8.,  77S;  6L.1 

N.  S.  183 ; 
Vlierboon  v.  Chamnan,  13  U,  1  W.  230; 
Tiylor  on  Evidence,  as.  1059-1061; 
Cliiylon  V.  Grtgaon  &  A.  A  R  302 ; 
Btiuon  V.  Chapman,  2  Ef .  of  L.  696 ; 
Miehaet  v.  Giile^ie.  S6  L.  J.  306,  a  P. ; 
EmerlKOn.  translal«d  by  Heradilh,  oh.  17;  0 

work,  sect.  7,  p.  690; 
"iclachUn's  Arnouid  on  Inannaass  p.  789; 


De  Quadra  v.i 

WiLLES   J.    now 


sunnoo,  33S ; 
.6  C.  B.  772. 


delivered  the  judgmenl 
i^Durt. —  i'uis  was  an  action  on  a  policy  of  ilia 
for  2000/.  from  South  America  to  the 
Kingdom.  The  vessel  procured  a  charter  bi 
Chiuca  Islands  to  the  United  KiDgdom,  kt 
rargo  of  guano  there,  and  on  going  ronnd  C^ 
Fiaflere(>  damage  so  serious  that  she  bad  to  p 
Hio,  where  she  waa  abandoned,  aad  it  mnit  D 
for  the  purpose  of  this  caae,  *raa  totally  hM 
cargo,  howevo',  was  transhimMd  into  nivrthf 
and  sent  borne,  and  the  diartered  fadJA^ 
V  ■mtJlm^«lI^1]^1CU£DX^Il^!DBtihBcteirel  tnigOi 
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exceeded  the  expenses  of  transhipment,  and  the 
freight  from  Rio  to  Liverpool  was  received  hy  the 
•Mured.    The  action  was  brought  by  the  assured  to 
■Bcover  the  expenses  of  transhipment  and  forwarding. 
At  the  trial  evidence  was  given  to  show  that  the 
^•rranty   in  the  policy   on    which   the   question 
tamed  was  not  considered  applicable  to  the  circum- 
■*«nces.    The  warranty  was   free  from  particular 
•▼erage,  from  jettison,  and  unless  the  ship  be  stranded, 
•'ink  or  burnt,  neither  of   which  happened.    The 
^dence  given  was  for  the  purpose  of  showing  that 
™e  charges  of  transhipping  and  forwarding  had  been 
^''•idered  what  was  called  technically  particular 
*««^es,  not  as  particular  average  so  as  to  be  within 
«Bj^*rranty.     The  verdict  passed  for   the   pit. 
^ntning  the  existence  of  the  usage  at  the  time  when 
«e  policy  was  made,  subject  to  leave  reserved  to  the 
Y®*^"  to  move  to  enter  a  verdict,  which  they  accord- 
^ly  did,  and  that  rule  was  discussed  last  term 
g«ore  the  Lord  Chief  Justice,  my  brothers  Keating, 
y^th,  and  myself,  when  we  took  time  to  consider. 
^  the  sittings  after  term  we  dischargsd  the  rule, 
^stating  our  reasons,  but  promising  to  state  them 
^^g  this  term,  and  that  promise  I  am  now  about 
•J  'ttfil.   Many  points  were  made  upon  the  argument 
^  this  rule,  upon  one  of  which  it  is  only  necessary 
•o  pronounce  an  opinion.    That  turned  ujion  the 
2?J**truction  of  the  suing  and  labouring  clause  in 
rjj  Policy,  and  it  may   be  considered  under  the 
Rowing   heads:     First,    whether    the    expenses 
■^^^'MTed  were  of  a  character  to  be  within  the  clause; 
^condly,  whether  the  occasion  upon  which  they  were 
"curred   was  such  as  to    be    within  it;    thirdly, 
*»ether,    if  such,    the   application  of  the  clause 
excluded    by  the   warranty   against  particular 
^rage.     As  to  the  first  question  it  was  hardly 
■Puted  that  the  expenses   incurred    were    of   a 
■■^^ter  to  be  within  the   clause;   without   in- 
^^ng  them  the  subject-matter  of   the  insurance 
r^<i    never   have   had   any  complete  existence. 
^y    ^ere  incurred  in  order  to  earn  it,  and  they 
2**Bented  so  much  labour  beyond  and  besides  the 
^uiary  labour  of  the  voyage  rendered  necessary 
^  ^ne  salvation  of  the  subject-matter  of  insurance 
^^^ason  of  a  damage  and  loss  within  the  scope  of 
?^  policy,  the  immediate  effect  of  which  was  that 
J*?  •Tibject-matter  insured  would  also  be  lost,  or 
EJ^er  would  never  come  into  existence,  unless  such 
^**^ur  was  bestowed.    As  the  goods  lay  at  Rio  no 
r^t  of  the  chartered  freight  had  accrued  due  and 
^o  freight  even  pro  rata  itineris  could  have  been 
<a*inied    by    the  shipowner.     His   only  right   in 
"espect  of  chartered  freight  was  to  detain  the  goods 
for  a  reasonable  time  in  order  to  send  them  on  in 
toother  vessel  to  their  destination,  and  then  claim 
in  amount  equal  to  that  of  the  chartered  freight. 
lo  order  to  do  so,  labour  must  be  used  and  expense  in- 
curred. It  can  make  no  difference  whatever  whether 
the  shipowner  happens  to  have  at  the  port  of  dis- 
tress a  vessel  of  his  own  which  he  can  employ  in 
this  service — in  that  case  the  labour  of  forwarding 
would  be  strictly  that  of  himself  or  his  servants — or 
whether  he  forwarded  in  the  vessel  of  another  upon 
payment  for  his  labour  and  that  of  his  servants; 
nor  can  it  make  any  difference  in  the  application  of 
the  clause  whether,  as   here,  the  goods  are  in  a 
port  of  large  resort,  where,  by  reason  of  th%  rate  of 
height,  a  forwarding  vessel  is  easily  procured,  or 
whether  the  vessel  becomes  a  wreck  in  an  out-of-the- 
way  place  and  by  unusual  enterprise  and  skill  the 
maater  is  enabled  to  communiaate  with  a  vessel 
either  of  his  owner  or  of  some  other  person,  by 
which  he  forwards  the  cargo  to  its  destination.  The 
■mount  of  labour  is  different  in  degree  in  the  two 
GMueMf  but  in  each  it  is  a  consequence  of  a  peril 
tntured  against,  it  is  incurred  in  preventing  the 
ieatrnction  of  the  subject-matter,  for  which,  in  the 
rraot  of  Jts  ioM^  the  nnderwriten  must  be  answer- 


able. There  is,  in  each  case,  a  loss  or  misfortune 
threatening  the  safety  of  the  subject-matter  of  the 
insurance,  and  by  the  operation  of  which,  unless 
averted  by  labour,  that  subject-matter  will  be 
imperilled,  and  the  underwriters  may  become  liable. 
As  to  the  second  head,  whether  the  occasion  upon 
which  the  expenses  were  incurred  was  such  as  to  be 
within  the  suing  and  labouring  clause,  this  depends 
upon  the  true  answer  to  the  question  so  thoroughly 
discussed  in  the  course  of  the  argument,  namely, 
whether  the  clause  ought  to  be  limited  in  construc- 
tion to  a  case  where  the  assured  abandons,  or  may 
perchance  abandon,  so  that  the  expense  incurred  is 
not  only  in  respect  of  a  subject-matter  in  which  the 
underwriters  are  interested,  but  upon  property  which, 
by  the  abandonment,  actually  bea)mes  or  may 
become  theirs ;  or  whether  it  extends  to  every  case 
in  which  the  subject  of  insurance  is  exposed  to 
loss  or  damage,  for  the  consequences  of  which 
the  underwriters  would  be  answerable,  in  ward- 
ing off  which  labour  is  expended.  In  the  former 
construction  the  clause  is  inapplicable  to  the 
present  case ;  in  the  latter  it  is  applicable,  and  the 
assured  is  entitled  to  contribution.  The  question 
manifestly  depends  upon  the  construction  of  the 
language  of  the  clause ;  and,  quite  apart  from  the 
proved  usages,  we  think  the  latter  is  the  true  con- 
struction. The  words  of  the  ordinary  suing  and 
labouring  clause  (to  which  in  this  policy  is  super- 
added an  express  provision  as  to  abandonment,  upon 
which  we  need  only  say,  in  passing,  that  it^does  not 
alter  the  question  in  favour  of  the  underwnters)  are 
used  in  the  same  form  as  must  have  been  in  common 
use  before  1783,  when  £merigon  published  his  great 
work  on  insurance,  in  which,  amongst  the  various 
forms  of  the  clause  used  at  different  periods,  that  of 
the  London  Policy  then  used  is  given  (2  Emerigon, 
by  Boulay  Paty,  239) ;  the  words  are  quite  general, 
and  ought  to  be  so  construed,  unless  some  good 
reason  is  given  for  restraining  them,  that  in  case  of 
any  loss  or  misfortune  it  shall  be  lawful  to  sue 
labour,  and  travel  in  and  about  the  defence,  safe- 
guard, and  recovery  of  the  subject-matter,  without 
prejudice  to  the  insurance — ^not  abandonment,  as  in 
the  French  Ordonnance  hereinafter  cited — the 
charges  whereof  the  said  company  will  bear  in  pro- 
portion to  the  sum  hereby  insured  (not  the  amount 
saved,  as  in  the  French  Ordonnance).  Up  to  this 
point  there  is  not  a  word  about  abanoonment ;  and 
this  is  the  whole  of  the  usual  clause.  The  meaning  . 
is  obvious,  that  if  an  occasion  should  arise  in  which, 
by  reason  of  a  peril  insured  against,  unusual  labour 
or  expense  is  rendered  necessary  to  prevent  a  loss 
for  which  the  underwriters  would  be  answerable, 
and  such  labour  and  expense  is  incurred  accord- 
ingly, the  underwriters  will  contribute,  not  as  part 
of  the  sum  insured  in  case  of  loss  or  damage, 
because  it  may  be  that  loss  or  damage  for  which  they 
would  be  liable  is  averted  by  the  labour  bestowed,  but 
as  a  contribution  on  their  part  as  persons  who  have 
avoided  detriment  by  the  result  in  proportion  to 
what  they  would  have  had  to  pay  if  such  detriment 
had  come  to  a  head  for  want  of  timely  care.  Take 
for  instance  the  case  of  a  policy  on  goods  warranted 
free  of  average  under  5  per  cent,  wetted  in  a  storm 
which  drives  the  ship  into  a  port  of  distress,  where, 
by  drying  at  an  expense  less  than  5  per  cent.,  the 
goods  might  be  saved  or  damaged  under  5  per  cent., 
whilst  if  not  dried  they  would  decay  and  become 
damaged  over  6  per  cent  they  existing  in  specie,  so 
that  freight  would  be  payable,  in  this  case  there  is 
no  abandonment  and  may  be  no  prospect  of  one, 
and  yet  it  is  manifestly  the  duty  of  the  master  to 
use  all  reasonable  means  to  preserve  the  goods,  and 
obviously  for  the  interest  of  the  underwriters  to 
encourage  him  in  the  perfonnancft  ol  t&^a.^  ^^a^^  ^^ 
contTibutius  \tt  VVi'^  wcjeittfe  \x«.\fiCN^«  '^^'^  ^'^  '^ 
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to  which  they  relate  here,  points  to  the  application 
of  the  clause  to  all  cases  in  which  the  underwriter 
is  saved  from  liability  to  loss,  whether  partial  or 
total,  and  whether  an  abandonment  does  or  may 
possibly  take  place  or  not.  There  remains  to  be 
considered,  thirdly,  whether  the  application  of  the 
BVLing  or  labouring  clause  is  excluded  in  this  par- 
ticular case  by  the  warranty  against  particular 
average,  "  warranted  free  from  particular  average, 
also  from  jettison,  unless  the  ship  be  stranded,  sunk, 
or  burnt,'*  and  this  depends  ui^on  whether  the 
expression  particular  average  in  the  context,  and 
construed  according  to  the  gulden  rule  by  what  goes 
before  and  follows  in  the  policy,  includes  expenses 
which  fall  within  the  suing  and  labouring  clause,  so 
that  in  fact  that  suing  and  lalK)uring  clause  is  ex- 
punged by  the  warranty.  This  is  a  question  the 
answer  to  which  involves  important  consequences, 
because,  if  the  warranty  against  particular  average, 
or,  to  use  a  more  accurate  expression  with  the  same 
meaning,  the  warranty  against  total  loss,  only  ex- 
cludes the  operation  of  the  suing  and  labouring  clause, 
even  where  an  impending  total  loss  is  averted  by 
extraordinary  exertion  and  expense,  it  must  be  be- 
cause the  word  average  has  some  fixed  and  definite 
meaning  so  rigid  and  unelastic  that  itcannot  be  modi- 
fled  or  limited  so  as  to  apply  to  loss  of  or  damage 
to  the  things  insured  (the  sense  in  which  it  has  been 
hitherto  understood  by  average  staters),  but  that  it 
must  needs  also  include  contribution  to  any  labour 
incurred  in  the  defence  and  safeguard  of  the  thing 
insured,  so  that  even  an  express  clause  left  standing 
in  the  policy  without  reference  to  such  la))our  (the 
suing  and  labouring  clause)  must  be  rejecteil  as  in- 
consistent with  the  warranty.  If  this  be  so,  it  nmst 
equally  be  true  of  all  memorandum  go(xls  which  are 
warranted  fret^  from  average  under  a  certain  per- 
centage, and  the  oi)eration  of  this  would  be  so 
general,  if  not  universal,  that  the  suing  and  lalM>ur- 
ing  clause  would  be  confined  to  the  cases  excepted 
in  the  memorandum  alone.  Two  results  would 
follow,  both  novel  in  practice,  and  one  at  least  very 
remarkable.  The  first  would  be  unfavourable  to  the 
underwriters,  because  the  memorandum  was  framed 
to  protect  the  underwriters  from  frivolous  demands 
in  respect  of  small  losses,  which  are  most  likely  to 
have  arisen  from  natural  deterioration,  or  wear  and 
tear.  The  exception  of  stranding  tends  to  show  that 
this  was  the  scope  of  the  memorandum,  for  it  is 
the  cxce])tion  of  such  a  loss  as  makes  it  probable 
that  the  deterioration  of  the  goods,  though  under 
the  percentage,  was  nevertheless  not  to  be  attri- 
buted to  the  perishable  nature  of  the  goods  them- 
selves. Accordingly  the  rule  has  been  to  pay  for 
damage  to  memorandum  articles  only  when  it 
exceeds  the  specified  percentage,  and  not  to 
allow  this  percentage  to  be  eked  out  by 
expenses  falling  within  the  suing  and  labouring 
clause.  Thus,  in  the  case  of  goods  already  put,  of 
goods  wetted  by  a  storm,  the  amount  of  expense 
reasonably  incurred  in  preserving  the  goods  is, 
according  to  the  present  practice,  contributed  to 
under  the  suing  and  labouring  clauses,  however 
small  in  the  result  the  loss  or  damage  to  the  gooils, 
and  the  loss  of  or  damage  to  the  goods  is  paid  if  it 
amounts  to  the  stipulated  percentage,  but  not  other- 
wise ;  and  the  amount  of  expenses  is  not  added  in 
order  to  make  up  that  percentage ;  thus  the  agreed 
percentage  at  5  per  cent.,  if  the  expense  amount  to 
2  per  cent,  and  the  loss  or  damage  to  3  per  cent, 
only,  the  expenses  are  paid  and  not  the  average;  but 
if  we  hold  that  the  warranty  excludes  the  applica- 
tion of  the  suing  aad  labouring  clause  the  whole 
must  be  paid,  and  the  underwriters  will  be  exposed 
to  the  very  inconvenience  which  the  memorandum 
bos  been  supposed  to  obviate.     Upou  lYve  oWt 


altogether  or  to  an  extent  leM  than  the  peremuce, 
as  if  in  the  case  put  the  expenses  were  8  per  cent  ini^ 
the  damages  only  I  per  cent.,  according  to  the  pretend 
innctice  the  underwriters  would  pay  theexpensei:b«^ 
if  we  decide  for  the  present  dcf ts.,  the  underwiitei^^ 
although  saved  from  loss,  would  be  altogether  exem^ 
from  contribution.    In  our  view,  however,  we  are  ii<|^ 
compelled  to  adopt  bo  inconvenient  and  impnctj. 
cable  a  conclusion.    The  word  avenge,  so  far  fr:^ 
being  a  term  of  art  (except  in  so  far  as,  sccoriS^ 
to  the  evidence,  usage  may  have  limited  its  mer^'        — 
to  loss  or  damage  to  the  goods  themselves),  a 
with  a  rigid  unchanging  signification  m 
including  expenses  in  the  defence  or  safeguird 
the  subject-matters  insured,  is  a  word  nsed  in 
great  variety  of  phrases  as  applicable  to 
subject-matter,  and  not  with  any  fixed  or  sett 
application.    It  would  be  tedious  to  go  throagh  '• 
various  uses  to  which  it  is  applied,  and  we  need  i 
no  more  than  refer  to  the  instances  cited  in  a 
ment,  and  more  especially  to  the  very  learned 
of  Mr.Maclachlan,  in  Amould  on  Insurance,  3rd( 
p.  730,  which  exhausU  the  subject  as  far  as  noyeltjs 
concerned.    Amongst  the  various  uses  to  which  ^*^ 
word  has  been  applied,  no  doubt  that  of  small 
{lensc  is  one,  as  in  the  usual  clause  in  a 
party.    So  in  the  case  of  insurance  itself,  cxpe 
must  often  be  taken  into  account  in  determinin.; 
whether  there  has  been  a  loss  or  not,  but  only 


cause  a  thing  is  lost  in  insurance  law  which 
be  got  back  except  at  an  expense  equal  to  its  vils 
when  recovered.    The  question  here,  however,  » 
not  as  to  the  extension  of  which  the  term  average 
capable,  but  of  the  sense  in  which  it  ought  lol^ 
understood  in  the  particular  context  with  which  ^ 
is  to  be  reconciled,  and,  if  possible,  read  so  as  * 
effect  may  be  given  to  every  provision  in  the  in: 
ment.    Nor  is  it  to  be  forgotten  that  the  suing 
labouring  clause  which,  for  the  reasons  already  s 
specially  provides  for  those  cases,  has  been  allow 
to    remain    a    part   of    the    policy,    and    thai 
special  provision  as  to  a  particular  suhject-mai 
is  to  be  preferred  to  general  language  which  migl 
have  governed  in  the  absence  of  such  a  speci 
provision :    geueralia     sjteciaUbus   dero^ant,  tptafiTt 
fjencraiibus  derogaHt.  In  our  opinion,  quite  apart 
usage,  the  true  construction  of  the  policy  is  le™^-^ 
ciling  and  giving  effect  to  all  its  provisions,  ai  i* 
the  warranty  against  particular  average  does  no 
more  than  limit  the  insurance  to  total  loss  of  th* 
freight   by  the    perils    insured    against   witht'ttf 
reference  to  extraordinary  labour  or  expense  whiefc 
may  be  incurred  by  the  assured  in  preserving  the 
freight  from  loss,  or  rather  from  never  becomiof 
due  by  reason  of  the  operation  of  the  perils  ininrei 
against,  and  that  the  latter  expenses  are  spedallj 
provided  for  by  the  suing  and  labouring  cLaiueii 
and    may  be    recovered    thereunder.     Much  re- 
liance   was    pladed    for    the    defts.    upon    tn 
recent    decisions    which     were     said     to     han 
determined  that  there  could  be  no  liabiU^  ondB 
the  suing  and  labouring  clause  when  there  wai 
none  under  the  policy :    The  Gnat  Indian  Pern* 
suiar  liailway  Company  v.  Saundenmn^  1  B.  &  Sou 
and  in  error,  2  B.  &  Sm. ;  and  Booth  v.  Gair^  33 
L.  J.  99,  C.  r.,  the  first  of  which  cases  was  decided 
before  and  the  other  after  the  date  of  the  present 
policy.    Bel  ore  these  decisions  the  liability  of  the 
underwriters    appears    to    have  been    universally 
admitted  and  acted  upon  even  in  the  cases  when 
the    expenses    were    incurred    to    forward   goods 
existing   in  specie  at  the  port   of    distress,  sod 
warranted  free  from   particular  average,  so  thai 
no    liability    could    accrue    to    the    nnderwriteff 
by  their  not  being  forwarded.    Probably  the  aader- 
^i\\ftt%  M*^  to  the  time  of  the  first  of  those  decisiosi 
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nas  been  supposed  to  obviate.  Upon  lue  ovu^t  \^r\\ftt%>\'^  to  the  time  of  the  first  of  those  decuiosi 
band,  if  the  expenses  should  be  IcssihanlYve  ^ci-\x\io\i^X\xw»\mv^T\axw\.\K^^sQR«Qsai^  honest  efforts 
rentage  and  the  loss  is  thereby  presented,  eV\:d«c\\AV<^Mx^«  %xA^^sr««x^  ^^^^ax^B^^K  titecvMto 


thereby  pie^ented, 
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(iresert'e  the  subject-matter  of  insurance,  that  they 
lireferrecl  pBying  in  all  unsuspicious  cases  without 
lioe  inq^uiries  as  to  whether  the  expenses  had  in  the 
MUticuX&r  instance  ayerted  Liability.    In  so  doing 
liey  noe    only  acted  with  liberality,  but  no  doubt 
Jbo  best;  stucUed  their  own  interests,  and  whilst  they 
alcola^ed  the  premium  so  as  to  include  a  remunera- 
ion  for  ■th.e  extra  liability  which  they  were  satisfied 
o  inciix-,    they  probably  found  that  the  encourage- 
nent  to    fair  dealing  therebj^  afforded  was  their  l^st 
Bcurit^   against  the  more  serious  losses  that  might 
riBe    From   neglect  of  precautions   of  which  the 
zpense   is  thrown  upon  the  assured.    This  practice, 
lowerer^  could  not  prevail  to  alter  or  enlarge  the 
npUdk-^lonof  the  suing  and  labouring  clause,  because, 
Ithouslx  usage  may  improve  a  meaning  upon  a 
^TfJf^f  »^xch  as  average,  it  cannot  alter  the  rules  of 
x>n8tm cation,  and  in  the  cases  referred  to  the  deci- 
ioa  ack<^  the  sole  decision  was,  that  freight  and 
ither  expenses  of  forwarding  from  a  port  of  dis- 
*««•  tc>     the   port  of  destination  goods  warranted 
Of*®  ^y       particular   average    under   circumstances 
I?  |T     ^^  ^®  underwriters  could  not  have  been 
tv     ^^  ^^  expense  were  not  incurred,  was  not 
^JJ*"j^      "^he  true  intent  and  meaning  of  the  suing 
■nd  l^lz^oring  clause,  which  in  the  context  of  a 
^aY ^^  ^^  insurance  could  only  extend  to  suing 
■"" 'f  *^^During  by  means  of  which  the  underwriters 
OMigM      cDbtain  a  benefit.    In  the  Great  Indian  Pen- 
•■•"^^'       Railway    Company  v.    Saunders    the  goods 
J^  ^'^'©n  rails  for  Bombay,  shipped  to  be  paid  for 
JJJ^  ^^    Baot  lost.  They  were  insured  with  a  warranty 
"*®  ?i        particular  average  unless  the  ship  should  be 
■*'*°*^^  sunk,  or  burnt.  The  vessel  on  her  way  put 
into  1  X^mouth,  when  she  was  a  total  loss,  but  she  was 
w>^*^^^nded,sunk,or  burnt.    The  rails  were  saved 
and  s^Biit  on  in  other  vessels,  and  for  the  freight  paid 
■pon  &\:ich  forwarding  the  underwriters  were  held 
liot  tc>     be  liable ;  and  Blackburn,  J.,  in  delivering 
w®  l^^dgment  of    the   court,   carefully  abstained 
fwm     expressing  an    opinion    upon   the  question, 
^>?^?^e  it  did  not  arise  in  that  case,  and  he  founded 
bis  IVL^gmeat  on  the  circumstance  that  the  under- 
•wnterB  had  not  obtained  any  advantages.    That 
J^'^S'®"^  was  affirmed  in  the  Court  of  Ex.  Ch.  in  the 
^Jj:  B,  &  s.    Erie,  C.J.  also  guarded  himself  against 
d^^ing  that  in  a  case  such  as  the  present  the 
wderwriters  were  not  liable.    That  case  was  fol- 
lowed by  Booth  v.  Gair,  in  which  a  similar  question 
Vose  with  respect  to  some  bacon  which  was  taken 
into  a  port  of  distress  at  Bermuda,  and  was  there 
abandoned,  so  that  there  was  no  total  loss.    The 
Itoon  was  landed  in  specie,  and  was  not  totally 
lost  either  constructively    or   otherwise.     No  ex- 
j»oses  appear  to  have  been  incurred  in  saving  the 
goods  from  a  total  loss,  which  was  negatived  ;  but 
certain  expenses  were  incurred  in  the  way  of  extra 
freight,  transhipment,  warehousing,  and  conveying, 
and  cooperage,  all  of  which  were  treated  as  ex- 
peosesof  forwarding  the  goods.  It  was  further  proved 
that  it  was  the  practice  of  underwriters  on  goods 
to  pay  such  expenses  under  like  circumstances  under 
the  name   of  particular  charges.    The   judgment 
was  for  the  underwriters  upon  the  grounds  stated 
by  Erie,  C.  J.,  namely,  that  what  the  master  did  was 
In  discharge  of  his  duty  in  ordinary  course,  and 
there  was  no  peril  creating  a  risk  of  a  total  loss 
from  which  the  underwriters  were    saved  by  the 
expenses  in  question.    There  were  no  other  perils 
than  such  as  are  always  attendant  on  the  transit  of 
goods  by  the  voyage  in  question.    No  notice  appears 
to  have  been  taken  of  the  practice  of  underwriters, 
for  the  reasons  already  mentioned,  that  although 
usage  would  give  to  the  words  **  average  "  or  "  par- 
ticiUar  average,"  or  "average"  unless  general,  a 
conventional  meaning,  so  as  to  make  it  include 
partial  iota  or  damage  of  the  subject-matter  only, 
and  not  wiuU  Mnknown  as  jxarticuiar  charges  which 
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fall  within  the  suing  and  labouring  clause;  yet 
such  usages  could  not  control  the  construction  of 
the  policy,  by  which  that  clause  must  be  limited  in 
application  to  cases  in  which  the  underwriters  might 
incur  liability,  and  therefore  might  derive  a  benefit 
from  the  extraordinary  exertion.  That  is  the  cir- 
cumstance which  distinguishes  these  cases  from  the 
present,  that  the  usage  of  underwriters,  already 
brought  to  the  attention  of  the  court  in  Booth  r, 
Gair,  could  not  affect  the  decision  in  that  case. 
These  decisions  are  therefore  inapplicable  to  the 
present  case,  and,  when  examined,  proved  to  be 
anything  but  authority  for  the  def ts.  Passages  from 
Emerigon  were  cited  by  the  defts.'  counsel,  and  much 
relied  upon,  in  which  a  contrary  opinion  is  supposed 
to  have  been  expressed  to  that  upon  which  we  found 
our  judgment.  In  the  first  volume,  page  600,  of 
BouLay  Paty's  edition,  treating  of  general  and 
particular  average,  he  says,  "  Les  frais  faits  pour 
sauver  la  nuirchandise  sont  avaries  simples  pour 
le  compte  des  propri^taires.''  In  that  passage 
he  was  treating  of  general  average  as  between 
the  owners  of  gjoda  and  the  owners  of  the 
ship  and  freight,  and  he  was  not  giving  an  opinion 
upon  the  construction  of  a  policy,  but  he  refers  to 
the  17th  chapter,  sect.  7,  for  a  discussion  of  the 
question  of  liability  as  between  the  insurer  and  the 
assured,  either  with  or  without  a  suing  and  labour- 
ing clause,  in  which  the  matter  is  thoroughly  dis- 
cussed, and  which  is  the  part  of  the  work  applicable 
to  the  present  subject  in  which  he  throughout  treats 
the  question  as  one  depending  upon  the  very  words 
of  the  suing  and  labouring  clause.  Nothing  can 
make  this  more  clear  than  a  reference  to  his  treat- 
ment of  the  question,  "Si  les  frais  de  sauvetage 
excbdcnt  la  valeur  des  effets  sauv^s,  cet  exc^dant 
cst-il  k  la  charge  des  assureurs  ?"  To  which  he 
answers :  "  Suivant  les  clauses  inscr^cs  dans  les  for- 
mules  de  diverses  places  de  commerce,  les  assureurs 
ind^pendamment  des  sommes  par  eux  assur^es,  sont 
tenus  de  payer  Texce'dant  des  frais  de  sauvetage.*' 
He  then  sets  out  the  form  of  the  suing  and  labour- 
ing clause  by  Boulay  Paty,  used  at  Antwerp,  Kouen, 
Nantes,  and  Bordeaux,  and  a  similar  one.  He  refers 
to  a  more  ancient  one,  which  is  to  be  found  in  Loc- 
cenius,  981,  by  which  the  underwriters  undertake  for 
expenses  incurred  in  the  safeguard  of  the  goods,  even 
although  no  benefit  should  follow,  and  he  remarks 
upon  that,  "  Par  ces  formules  les  poiurvoirs  les  plus 
libres  sont  donnes  k  Tassur^  et  a  ses  repr^sentans 
a  fin  de  les  inviter  k  travailler  au  sauvetage 
sans  §tre  arret^s  par  la  crainte  d*en  supporter  eux- 
mdmes  les  frais ;  mais  les  assureurs,  en  souscrivant 
pareils  pactes,  contractent  k  Taveugle  un  engage- 
ment dont  les  consequences  sont  indc^finies."  He 
then  gives  the  London  form  under  the  head  of 
forms  of  special  claims  against  underwriters  even 
to  expenses  beyond  those  from  which  they  could 
derive  any  benefit.  Nothing  can  be  stronger  to  show 
to  what  Emerigon  thought  that  suing  and  labour- 
ing clause  belonged.  Having  given  that,  he  pro- 
ceeds to  say  that  the  Marseilles  Policy  (with  which 
he  was  so  familiar)  contained  nothing  of  the  sort, 
and  that  an  express  authority  to  sue  and  labour  was 
necessary  in  order  to  charge  the  Marseilles  under- 
writers with  the  expenses.  Thid  view,  as  far  as  it 
bears  upon  the  present  argument,  is  in  accord- 
ance with  the  'new  of  the  London  average  staters, 
and  favours  a  distinction  between  loss  and  damage 
to  the  thing  assured  and  expenses  incurred  in  its 
protection,  and  to  a  separate  provision  for  the 
latter.  In  fact,  the  key  to  the  French  authorities  is 
to  be  found  in  the  positive  law  of  France  upon  the 
subject,  by  which,  in  the  absence  of  express  con- 
tract, contribution  on  the  part  of  the  underwriters 
was  enforced  in  the  cases  of  shipmeuta  «,txaAd3i&%^ 

and  theuoniy  to  Vi\<&'^il\MfcQ!lV5Qft\K«y*^l  ^WRW^'^^ 
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donnance  de  la  Marine,  clause  45,  which  is  followed 
closely,  thouf];h  not  exactly,  by  the  present  commer- 
cial Code  of  France,  art.  882,  each  of  which  makes 
it  the  duty  of  the  assured  to  labour  and  sue  at  the 
charge  of  the  underwriter  only  in  case  of  shipwreck 
or  stranding.  Head  by  the  light  of  the  Ordonnance, 
the  views  of  £nierigon,  so  far  from  being  op- 
posed to,  arc  in  favour  of  the  construction  which 
we  adopt.  Hitherto  we  have  only  adverted 
in  passing  to  the  evidence,  and  the  finding  of  the 
jury  upon  the  understood  meaning  in  the  business  of 
marine  insurance  of  the  phrase  "particular  average." 
If  necessar}'  we  should  liavc  hi.'cn  prepared  to  hold 
that  the  evidence  established  such  an  understood 
meaning  according  to  which  particular  average  does 
not  include  particular  charges,  and  to  act  upon  such 
usage  is  equally  sound  with  the  express  part  of  the 
contract.  It  is  needless,  however,  to  enlarge  upon 
this  port  of  the  case,  because,  upon  the  facts  proved 
and  the  true  construction  of  the  policy  itself,  we 
have,  for  the  reasons  already  given,  come  to  the  con- 
clusion that  there  was  a  danger  of  the  total  loss  of 
the  freight  by  reason  of  the  loss  of  the  ship  by  the 
perils  insured  against ;  that  the  measures  taken  by 
the  pit.  to  avert  the  loss,  and  the  expenses  incurred 
thereon,  were  taken  and  incurred  for  the  benefit  of 
the  underwriters  in  avertini^  a  loss  for  which  they 
would  have  been  liable,  an(f  so  that  they  were  within 
the  suing  and  labouring  clauf  e ;  and  that  the  under- 
writers are  liable  to  contribute  thereto.  It  is  satis- 
factory, however,  to  think  that,  in  arriving  at  this 
conclusion  upon  the  meaning  of  the  contract  into 
which  the  defts.  have  entered,  we  are  deciding  also 
in  accordance  with  the  approved  usages  of  com- 
merce. The  verdict  for  the  pit.  was  therefore  right, 
and  these  were  the  reasons  why  the  rule  to  enter  the 
verdict  for  the  deft,  was  discharged. 

Rule  discharyed. 

May  30  and  July  10,  18G6. 
Thk  Shooting  Star  ;  Johnson  v.  Chapman. 

Average  contribution — Ueneial  and  particular  average. 

In  order  to  make  a  jettison  of  cargo  the  subject  of  a 
genertil  average  contribution^  the  farts  mitst  be  esta- 
blished that  there  was  a  vuvitime  j^.ril ;  that  the  sacri- 
fice made  was  to  avert  a  danger  common  to  the  whole 
adventure^  and  that  sudi  sacrifice  was  iH)luntary. 

A  ship  on  a  voyage  from  Qne^tec  to  London^  laden  with 
timber^  was  overtaken  in  a  gale,  and  in  order  to  enable 
the  pumps  to  work — the  working  of  them  was  impaled 
by  the  deck  cargo  getting  adriji — the  master  threw 
such  cargo  overboard : 

Hetdy  that  such  jettison  was  made  to  avert  a  danger 
common  to  all  the  interests  concerned,  ship^  freight^ 
and  cargo ;  and  that  the  timber  so  jettisoned,  not  bteing 
at  the  time  "  ^ci'eck "  within  ttie  received  mtuning  of 
that  word,  and  the  sacrifice  of  it  being  voluntary^  the 
loss  accruing  on  the  sivne  must  Ite  held  to  Ite  *'  general " 
average^  and  that  all  interests  must  contribute  to  make 
it  good. 

This  suit  came  before  the  court  in  the  form  of  a 
special  case,  as  follows  : — 

The  pits,  are  the  owners  of  a  ship  named  the 
Sliooting  Star ;  and  the  -deft,  is  a  merchant  carry- 
ing on  business  in  London  imdcr  the  name  of 
K.  H.  Chapman  and  Company.  On  the  2fith  May 
1863  a  charter-party  was  executed  by  the  pits, 
and  the  deft.,  to  the  effect  that  the  Shtyoting  Star 
was  to  proceed  to  Quebec,  **  and  there  load  from  the 
factors  of  the  charterer  (the  deft.)  a  full  and  com- 
plete  cargo  of  deals,  including  a  deck  load,  one-half 


exceeding  what  the  ship  can  remaonably  stow  lod 
carry  over  and  above  her  tackle,  apparel,  prorisiooi, 
and  furniture ;  and,  being  so  laden,  shall  prooeed 
to  London,  or  so  near  thereunto  as  she  can  <ueW  get, 
and  deliver  the  same  on  being  paid  freight  Ii 
pursuance  of  this  chartcr-partr  the  Shoatimg  Star 
proceeded  to  Quebec,  and  loaded  there  from  the 
def t.'s  factors  a  full  and  complete  cargo  of  deals  nd 
stores,  including  a  deck  load,  and,  iMeing  so  loaded, 
duly  proceeded,  in  pursuance  of  the  said  diarto^ 
party,  to  London.  During  the  voyage  from  Queta 
to  London  certain  portions  of  the  deck  load  on  boaid 
the  Shooting  Star  were  jettisoned,  and  the  circom- 
stances  under  which  this  took  pUoe  were  thou 
stated  in  the  protest,  all  the  facts  being  taken  si 
admitted,  and  to  form  part  of  the  special  case.  All 
the  goods  loaded  on  board  the  Shooting  Star  A 
Quelxjc  had  been  duly  delivered  to  the  deft.,  wid 
the  exception  of  those  goods  which  had  bm 
jettisoned  as  aforesaid.  The  pits,  contend  tktf 
the  loss  of  the  goods  so  jettisoned  is  a  partKolv 
average  loss,  in  respect  of  which  no  oontribation  i^ 
due  from  them  to  tne  deft.  The  deft.,  on  the 
hand,  contends  that  the  said  loss  is  a  general  ai 


Ii- 


loss  in  respect  of  which  contribution  is  payable  ^^m 
the  plu.  to  the  deft.  It  is  admitted  tliat  hithert(^  i 
has  been  the  practice  of  average  adjusters  not 
allow  as  general  average  the  jettison  of  such 
of  the  deck  load  as  is  immediately  before  the : 
in  a  state  of  wreck,  but  this  admission  ii  to 
taken  without  prejudice  to  the  right  of  the  A:ft 
contend  that  such  practice  cannot  affect  the  ' 
The  question  for  the  opinion  of  the  court, 
whether  the  deft,  is,  under  the  circumstances  of 
case,  entitled  to  any  contribution  from  the  pi 
respect  of  the  goods  jettisoned  as  aforesaid. 

The  material  facts  are  thus  given  in  the  protes 
On  the  3rd  Nov.  1803,  the  master  of  the  Shooting 
appeared  before  a  notary  public,  and,  as  sool     ♦ 
pearer,  declared,  "That  the  ship  being  tight,  stau.«|  j 
and  strong,  and  well  and  sufficiently  manned,    » I 
having  received,  and  well  and  property  loaded  Mm 
stowed  away  aboard  of  her  at  Quebec  a  cargo  ■ 
deals    and    staves  with  the    deck  load  and  boi> 
properlv  secured  for  London,  did,  on  the  5th  M 
set  saif  from  Quebec.    That  on  the  13th  Oct  it  *J 
a  gale  from  the  W.S.W.,  and  the  ship  laboured  » 
strained  excessively,  and  though  sail  was  reduced,  ik 
took  so  many  seas  on  board,  that  her  decks  iw 
continually  flooded,  and  the  deck  load  was  broto 
adrift,  whereupon  the  same  was  secured  as  well  as  j» 
sible.    That  at  dusk  of  the  same  day  she  had  mide 
three  feet  of  water  in  the  well,  which,  though  all  hash 
worked  at  the  pumps,  had  increased  by  midnight tt 
ten  feet.    That  on  the  following  day  the  gale  T$^ 
with  unabated  fury,  accompanied  by  a  trementkNi 
heavy  cross  sea,  which  broke  over  the  said  ship  ii 
such  immense  bodies  as  to  keep  her  deck  continnafiy 
inundated ;  and  the  said  ship  labouring  and  strainitf 
excessively,  and  sucking  a  great  deal  of  water,  av 
the  deck  load  constantly  breaking  adrift,  and  haviof 
damaged  one  of  the  boats,  the  said  appealer  vii 
compelled,  for  the  safety  and  preservation  of  ttt 
said  ship,  her  cargo,  and  of  all  on  board,  to  thnv 
part  of  her  deck  load  overboard  to  prevent  it  doing 
further  damage.    That  his  ship  nevertheless  madi 
bad  weather  of  it  till  the  gale  abated,  and  at  dz  pift 
the  same  day  the  pumps  sucked,  and  the  crew  were 
sent  below.    That  on  the  20th  of  the  same  mooA 
she  encountered  another  gale,  and  made  ver^  bad 
weather   of  it,  shipping  such  immense  bodies  of 
water  that  her  pumps  were  kept  constantly  goingi 
That  the  next  day  she  continued  to  make  fearfol 
weather  of  it,  and  at  2.30  a.m.  shipped  a  very  heavy 
sea  on  the  port  beam,  which  stove  the  long-boat  in 
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me  ahiftiiig  the  deck  load  against  the  pamp  on 
itk  aides  so  that  they  could  not  be  worked,  and 
Qiiig  the  cabin  with  water,  and  doing  other  con- 
derable  damage.  That  ns  soon  as  possible 
^  deck  load  was  secured  as  well  as  circum- 
teoea  woold  permit,  and  the  pumps  set  to  work, 
w  which  the  gale  abated.  That  on  the  23rd  of 
•B  aame  month  she  encountered  another  strong 
1^  and  suflfered  bitterly,  which  said  gale,  on  the 
*y  of  the  same  month,  increased  to  a  perfect  hur- 
j^"*®*  ^^^  being  accompanied  by  a  tremendous  high 
■d  heavy  sea,  which  broke  over  the  said  ship  in 
2^  immense  bodies  as  to  flood  her  deck,  her  deck 
2^  was  again  broken  adrift,  and  knocked  against 
*|B  pumps  on  both  sides ;  and  the  said  appearer  was 
*J>ipell€Ni,  in  order  that  the  crew  might  work  the 
2^ps,  and  to  prevent  damage  to  the  bulwarks  and 
Jgips,  and  for  the  safety  and  preservation  of  the 
!^  ship,  her  cargo,  and  of  all  on  board,  to  throw  a 
JJtIier  portion  of  her  deck  load  overboard ;  and  the 
y  ship,  shipping  and  making  so  much  water, 
••b  being  five  feet  six  inches  in  the  well,  the 
^P«  were  of  necessity  kept  going.  That  the 
^wing  day  the  gale  abated,  and  sail  was  made, 
1^ pomps  being  at  all  times  carefully  attended; 
>a  that  Anally  the  said  ship  arrived  in  safety  at 
•  port  of  London  on  the  2nd  Nov."  And  lastly,  the 
P^^^r  declared  that  the  loss  and  damage  to  the 
1^  ber  appurtenances  and  cargo,  were  solely  and 
''^y  owing  to,  and  occasioned  by,  the  gales. 

^**«n  for  plU. 

^  George  Honyman  and  Lodge  for  the  deft. 

■•^  10. — ^WiLLBs,  J.  delivered  the  judgment  of 
^urt : — In  pronouncing  judgment  for  the  deft. 
^^s  case — and  for  the  ddft.  the  judgment 
l^t  be — the  Court  deems  it  right  to  mention, 
^  any  confusion  should  appear  to  be  intro- 
^^  into  the  law  by  its  decision,  that  the 
^^^  does  not  mean  to  throw  doubt  upon  the 
I'^^pviety  of  the  practice  of  average  staters  in 
'^^Uowing  for  that  which  can  properly  be  called 
J^teck."  That  appears  to  be  a  very  general  prac- 
"^  and  it  is  a  practice  which  has  found  its  way 
Jlo  the  various  treatises  on  the  subject.  The  ques- 
mm  is,  what  is  ** wreck?"  In  order  to  make 
itiison  the  subject  of  a  general  average  contribu- 
lOD,  two  conditions  must  be  fulfilled  :  first  of 
I^  there  must  be  a  common  danger ;  it  must  be  a 
laritime  peril,  and  it  must  be  common  to  the 
jiole  adventure,  which  would  exclude  some  of  the 
IMS,  which  counsel  very  ingeniously  put,  of  a 
ibject-matter  that  had  within  itself  the  elements 
'  destruction  wtiich  developed  themselves  during 
le  storm;  as,  for  instance,  cotton  which  was 
loaght  on  board  in  a  damp  state  bursting  out  into 
flame,  and  being  thrown  overboard :  you  cannot 
^  there  is  in  that  case  a  common  danger,  but  a 
Mmliar  danger  from  the  fault  of  the  person  putting 
oa  board.  And  then,  secondly,  there  must  be  a 
icrifioe  in  the  sense  of  intentional  sacrifice.  That 
a  second  condition  which  must  be  fulfilled ; 
id  that  seems  to  exclude  all  those  cases  in  which 
le  average  staters  ought  to  refuse  to  allow  a  con- 
ilmtioa  upon  the  ground  of  wreck.  Certainly  the 
aaooing  is  all  consistent.  All  the  writers  in  this 
mntry  and  abroad  appear  to  be  agreed  that  the 
leatinn  is,  whether  there  is  common  danger,  and 
hether  there  is  a  voluntary  sacrifice.  They  are 
it  all  agreed,  it  must  be  admitted,  upon  the  appli- 
ttloo  in  practice  of  these  rules.  But  there  is  one 
ite  upon  which  our  average  staters  appear  to  be 
^gecid— that  is  to  say,  if  a  mast  were  sprung,  and 
part  of  it  were  to  go  overboard  with  a  quantity  of 
■It  aod  sails  attached  to  it,  hanging  on  by  a 
■gr  whidi  mos^  give  way  in  a  mioute  or 
no^    vsUlH^    in    tbe    meantime,    by    battering 


against  the  side  of  the  vessel,  it  adds  to  the 
danger;  and  if  the  stays  were  cut  to  let 
it  go  at  once,  it  would  be  very  difficult  to 
say  that  that  was  anything  more  than  wreck. 
A  lawyer  could  not  lay  down  as  a  matter  of  pure 
law  that  all  lumber  cut  loose  is  wreck.  But  what 
I  say  is,  it  was  virtually  lost,  if  not  recoverable ; 
if  the  act  of  cutting  the  rope  was  only  hastening  the 
moment  at  which  it  would  be  lost,  you  would  pro- 
perly call  that  wreck,  and  you  would  not  say  it  was 
general  average.  The  reason  given  is,  becaiuse  you 
cannot  keep  it.  There  is  no  intentional  sacrifice  in 
cutting  it  away.  You  must  lose  it ;  and  the  losing 
it  a  minute  or  two  sooner  can  make  all  the 
difference  of  its  doing  great  injury  or  not,  but  you 
cannot  help  losing  it.  But  if,  instead  of  cutting 
away  what  is  virtually  lost  only,  you  cut  a  portion 
of  what  is  still  on  board  and  safe,  except  for  the 
common  danger,  for  instance,  a  mast  or  bowsprit, 
for  the  purpose  of  facilitating  the  getting  rid  of  tho 
wreck,  which  is  only  incumtering  the  vessel,  if  you 
do  that,  you  ought  to  receive  average  in  respect  of 
the  portioQ  you  so  cut  away,  because  that  you  do 
sacrifice.  It  may  be  also  exceedingly  difficult,  in 
some  cases  one  can  conceive  it  must  be,  for  average 
staters  consistently  to  applv  the  principles ;  but  the 
principle  appears  to  be  clear  that  if  the  danger 
is  common  and  the  thing  is  voluntarily  sacrificed, 
it  is  contributed  for  rateably.  In  this  case 
there  was  a  deck  cargo;  and  the  first  observa- 
tion would  naturally  arise  upon  its  being  a  deck 
cargo,  and  upon  the  exception  with  regard  to* 
deck  cargoes ;  but  that  is  taken  out  of  the  case 
most  effectually  by  reference  to  the  charter-party. 
This  is  an  action  by  the  shipper  of  the  cargo  against 
the  shipowner ;  and  the  charter-party  contemplates 
a  deck  cargo.  It  is  not  suggested  there  is  any 
statute  to  make  a  deck  cargo  illegal ;  therefore,  it 
seems  something  more  than  custom  to  have 
deck  cargoes.  I  think  it  was  from  Quebec; 
but  it  is  not  necessary  to  refer  to  any  custom 
affecting  the  voyage,  because  according  to  the 
contract  between  the  parties  there  was  to  be  a 
deck  cargo.  Then  immediately  you  find  that 
the  deck  cargo  is  within  the  contemplation  of  the 
parties,  you  must  deal  with  it  as  if  shipping  a 
deck  cargo  was  lawful.  When  you  have  estab- 
lished that  it  is  a  deck  cargo  lawfully  there 
by  the  contract  of  the  parties,  it  becomes  the 
subject  of  the  rule  of  general  average.  Now, 
dealing  with  this  case,  and  taking  one  of  the  jetti- 
sons, because,  I  presume,  there  was  enough  thrown 
overboard  on  each  occasion  to  satisfy  the  pits.'  claim 
if  the  deft,  was  liable  to  contribute ;  the  question 
is,  whether  there  was  any  liability  for  any  jettison  ? 
If  so,  the  amount  is  agreed  on  in  the  case.  There- 
fore, I  take  only  one  of  the  jettisons,  and  take  the 
one  Mr.  Cohen  himself  most  insisted  upon,  that  is, 
most  addressed  himself  to  in  his  argument,  and 
which  was  most  striking.  The  cargo  appears  to 
have  broken  away,  appears  to  have  got  loose  on 
deck;  it  was  not  washed  overboard;  it  had  not 
become  valueless ;  it  was  not  spoiled  with  the  water ; 
and  if  the  weather  had  been  fine  it  would  have  been 
restowed,  and  it  might  have  come  on  and  been  just 
as  valuable  except  getting  a  little  wetting  with  salt 
water.  It  was  in  fact  once  restowed,  or  part  of  it, 
during  the  voyage,  so  that  it  clearly  was  not  in  a  state 
of  wreck,  in  the  sense  of  having  become  lost  property, 
which  they  could  not  recover,  or  make  use  of  if 
they  recovered  it.  Then  there  was  this  peculiarity 
about  it  being  thrown  overboard ;  it  not  only  in- 
cumbered the  working  of  the  vessel,  but  it  inter- 
fered with  the  pumps,  which  it  was  particularly 
necessary  at  that  time  to  work.  The  persons  on 
board  the  vea«e\  \\aX;^ax«i\^  «k\<mi\»^  ^aX\axx^\^^^ 
was  neax  the  p^ooo^  aa  ^t%\.  Na  >aQTO!«  ^-^^ewwi^^^ 
no  doubt  th«y  iio^iA.  ^hwyw  w«  ^Qofc  ^isax^  ^omse^ 
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WH  tmmiDent  dan)ter  of  iU  felting  loose  and  taking 
(he  tame  conne  m  tbe  tint  put.  But  the  lanie  sort 
of  qoeition  might  arise  in  various  furmn  as  to  cnrfiu 
Btoveil  in  the  linld.  For  inatnnce.  if  thi-rt-  nvn'  ati 
■icectlingly  h<.-nvy  iiart  iif  llii'  rarj:!!  Ivliiw,  iiiiil 
the  vessel  was  labuuring  vcrj  much — when  1  say 
veiy  heavy  I  mean  heavy  In  the  sense  of  (creat 
specific  gravity— and  working  upon  a  particular  part 
of  the  vessel  it  had  strained  the  vessel,  and  so 
threatened  to  let  in  the  water  and  sink  her,  if  you 
toolE  that  and  threw  it  ovcrboanl.  in  no  other  sense 
can  it  be  said  the  cargo  in  queslion,  or  that  part  of 
the  cargo  so  thrown  overboard,  to  be  more  precise, 
was  exposed  to  danger  different  from  the  rest  of  the 
caTgo,czccptiiithatcircum«tanue-  theuircunistaiicc 
that  It  was.  by  reason  uf  Its  wtittht  and  position, 
the  best  thing  to  choose  to  throw  overboard,  and  the 
thing  which,  in  that  sense,  it  was  especially  neces- 
sary to  throw  overboard  for  the  benefit  of  the  whole 
concern.  Was  the  jettison  in  this  case  voluntary  7 
was  it  to  ward  oH  a  commun  danger?  It  is  only 
necessary  to  look  at  the  pml^nt  tu  find  the  aniwcr. 
The  danger  was  caused  to  all — both  ship,  and  cargo, 
and  crew — by  the  storm ;  and  to  save  the  whole 
adventure  from  that  storm  the  timber  was  volunta- 
rtl]'  thrown  overboard,  and  it  was  not  wrecked.  In 
short,  the  special  danger  caused  to  and  by  the 
timber  was  only  a  circumstance  of  the  common  peril 
to  which  the  whale  adventure  was  exposed.  For 
these  reasons  we  think  that  our  judgment  ought  to 
be  for  the  deft. 
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Marine  polity —  Coiulivrtion  of-^Meeming  of  aordi  "  at 
and  from"— "  Firit  arrival"  in  harbour— Cummenrx- 
vunt  of  rislc. 

A  vtuel  of  tilt  pltt.,  intUTtd  h/  a  valaedjxjifjf  "  lotl  or 
not  loll,  at  and  from  Havana  to  Grteaoct,"  upon 
arriving  in  good  mfeiif  imldt  the  ttudi  in  the  harbour 
of  Havana,  wmr  lowed,  in  eharge  of  a  pilot,  up  tht 
harbotrr,  and  vhen  piat  the  ihitJ:  of  Ae  ihijipiiu)  above 
the  ciVjf,  and  brsond  lie  upot  whtrt  hrr  cargo  mat 
ereMualhi  diichatged,  and  near  the  "  lieglii  ."iltoal," 
tie  btij<m  to  itir  lit  uiud  up,  whereupon,  by  order  of 
the  pilot,  far  nnckor  icai  let  go,  and  the  Killed  iiain 
on  tie  anchor  of  anolier  ship,  tind  lattoined  the 
damagt  to  recot-er  tchich,  under  the  policy,  the  preieni 
action  icat  brought ,-  nncf  upon  a  ni/e  to  tnttr  a  non- 
tuit  or  a  verdict  for  the  dejii.  it  ibom 

Bfld(fl)  (tHieiarging  the  rule),  that  a  marine  policy  ii 
lobeconttmedon  tie  lame  princi/ila  as  olhrr  coatraclt, 
and  iti  longaagt  it  to  ht  laten  in  iti  plain  and  ordi- 
nary sense.  Hie  morif'at"  in  tie  prtKnl  policy 
mutt  iiert/oreberaidin  ill  ordinary  and  qengrap/iiad 
sense,  imd  the  thip  lieing  inimred  "  at "  tiarann  mii 
imvTedall  the  time  ih'  wot  there,  the  rid:  comintncing 
and  tie  policy  attaching  at  the  moment  of  her  '^Jirtt 
arrival"  inlhin  the  entmnce  of  the  ianour,  at  laid 
dotm  by  Lord  Hardaiclce,  C.  X,  in  Motteui  v.  "Die 
London  Assurance  Company,  I  Atk.  5*5. 

AH  the  limitation  iupoted  by  thi  iiai,  at  to  the  lime  of 
tie  commencement  of  the  ri'ii  in  liui  a  cate,  is,  that 
the  ship  should  arrive  at   the  port  "at"  which  the  it 


wilb  Ibejadgmeott  of  Pfitult,  R  Slid  him 
Unrila.  A.  not  havluR  besnl  tha  wbc 
WDuM  ttie  no  part  ia  tbo  jnjpneat, 
Lwdablp  sddsd,   "Is  tha  Judgmant  ol 


inturrd   in   a  stale   of  si#d'ea 

enablfd  lo  lie  there  in  reaaonabtt  ,    , 

rtiKiIred  and  equipped  for  her  om/agt.     \Set  fm  L 

Flleahonwfh,  C.  J.,   in   Parmets   c.  Coa^  1 

Camp.  335.) 

Declaration  on  a  valued  policy  of  Insursseia 
sown  on  the  ship  Uiyent,  "lost  or  not  lost  at  orf 
I'vm  Havana  to  Greenock,"  whereby  it  was  (sir 
iilia)  declared  and  agreed  that  the  said  ship  molt 
be  and  was  warranted  free  from  pauticular  avcnfi 
billow  water,  unless  caused  by  injui7  to  tha  Mn^ 
or  stcrnpost.  or  by  fire,  grounding,  or  contact  ril^H 
some  substance  other   than  water ;  and  that  lUfS 
and  freight  should  be  and  were  warranted  free  b^^ 
H«crage    under  'i  per  cent.,  noless  geneial,  or  ttiH 
ship  were  stranded,  or  sunk,  or  bomt.    AvetiMMM 
that  tbo  said  ship,  when  at  Havana  as  aforasaid,  SSHH 
lifter  commencement  of  ind  during  the  cootiausi^^ 
Lii  the   said  risk,  sustained  injury  by  pwils  insgw  ^ 
Li gainst,   such    injury    being   caused    by   fnai^S 
iiig  and  contact  with  some  substance  othsr  **     ' 
water  within  the  true  intent  and  meaning  ol  I^H 
i<riid  policy  in  that  behalf,  and  thereby  sustaiDcd  ^m 
average  loss  and  damage  exceeding  S  per  cmC — 
Lhat  is  to  say,  lo  the  amount  of  100o£ 

Avenuent  of  performance  of  all  c 
Breach,  neglect,  and  refusal  of  d^ta.  1 
ai»;ording  to  tbe  terms  of  the  policy,  ami  aveniM 
uf  damage  to  pits,  by  reason  thereof. 

Second  count,  for  money  payable  and  mcBE 
due  on  accounts  sUted.     Claim  lOOOt 

Fleas:— 1.  To  first  count,  that  the  said  shipd. 
not  when  al  Havana,  after  the  commencemcDtac 
during  the  continuance  of  the  said  risk,  sosla. 
injury  by  the  perils  insured  against  as  al 
2.  To  the  first  count,  that  the  said  ship  was  n^ 
after  the  commencement  and  during  the  coad 
nuance  of  the  sud  risk,  stranded,  sunk,  or  bnri 
vithin  the  meaning  of  the  said  policy ;  and  tha 
the  said  loss  and  damage  in  the  taid  fl: 
mentioned  did  not  constitute  a  general  ave 
Had  amounted  to  less  than  8  per  cent.  3.  T< 
lount,  that  pits,  were  not,  nor  any  of  them,^^ 
torested  in  the  said  ship,  as  alleged.  4.  To  III' 
residue  of  the  declaration,  never  iDdebted.  Ona* 
which  picas  issues  were  joined. 

The  action  was  brought  by  the  pits.,  merchants  it 
Liverpool,  to  recover  353/.  Sj.  li,  the  sum  barf 
iluefromdefts.  andcra^ro/onra  average  adjustmcil    I 
which  the  pits,  had  caused  to  be  prepared  by  an-    J 
rnge  adjusters  of  Liverpool,  under  the  above  poH^i    | 
and  at  the  trial  before  M.  Smith,  J.  and  a  spedil    I 
jiiry,  at  the  Liverpool  Summer  AmIecs  ISG5,  As    1 
defts.  did  not  dispute  the  accuracy  of  such  adjasl-    ' 
ment,  but  contended  that,  at  the  time  of  the  hap- 
pening of  the  damage,  the  vessel  was  not  cavoM 
by  the   policy,   inasmuch   as    she   had    oot   tha 
iirrived  "  at "  Havana,  but  was  still  on  her  vpyaft  If 
that  port. 

The  facts  as  thev  appeared  from  the  evidence  o( 
the  captain,  which  was  taken  nii-d  rora  under  a 
judge's  order  before  a  commissioner  at  Liverpool  m 
^^Ih  April  18l>6,  were  as  follows :— On  the  SIh  U^ 
1864,  the  Urgent  arrived  off  the  harboor  of  Uavau 
iind  as  soon  as  she  got  inside  the  heads  in  tbe  bsr- 
bour  the  captain  took  a  pilot  and  engaged  a  steain* 
tug  to  take  her  up  to  a  spot  where  she  could  obtiia 
clear  anchorage.  The  ship  wis  then  tcnrtd  ^ 
through  the  harbour  past  the  thick  of  the  ahipfiag 
alMve  the  city,  and  beyond  tbe  spot  where  •KDtoaUy 
her  cargo  was  discharged.  When  past  thetUekct 
the  shipping  and  near  a  spot  called  tba  "Btgb 
Nhoat,"  at  the  head  of  the  harbour,  the  iUp  bsn> 
l' I  stir  the  mud  ui>.  but  she  1  .      .        -^ 
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and  the  ship  ran  out  some  fifteen 
boms  o€  chain.  The  hawser  then  broke  and  the 
jn  bem¥ig^  starboarded  hy  order  of  the  pilot,  the 
ip  s'wxijng  round  three  or  four  x>oints.  The  pilot 
en  ^rent  on  shore  without  giving  any  further 
deoTB,   le&ving  the  ship  anchored  as  she  was ;  and 

she  \wLy  till  the  next  morning  (May  6th),  when 
le  cai^t^tin  attempted  to  get  her  round  head  to 
Lnd,  l>ixt  failed  to  do  so,  and  subsequently  on  the 
une  dskjr  be  discovered  that  the  cause  of  her  not 
MBiingf  round  was  tiiat  she  had  settled  down  on  the 
dehor  of  another  ship,  which  had  caused  her  to 
■•tain,  serious  injury  in  the  starboard  after-run. 
he  wa«  on  the  following  day,  the  7th,  at  high  water, 
t^gcd.  ofiF  and  towed  into  deep  water  to  a  spot 
"WSteti  by  the  purchaser  of  the  cargo,  nearer  the 
AOQth  of  the  harbour  than  the  "  Regla  Shoal "  was, 
g^  J|heire  her  cargo  was  discharged,  and  she  was 
**^rw^.r^g  taken  into  a  dry  dock  where  her  injuries 
'^^JJJ^lMiired. 

The  ^ntry  in  the  official  log  under  date  of  6th 
j^y  na^srely  stated  the  simple  fact  that  "  at  4  p.m 
he  pilo^  j^n  ^hg  ghjp  aground  on  the  Regla  Shoal 
wd  le^^  ^  » 

^^~^^  ^^nly  question  was  whether,  at  the  time  that 

"®J^*X^  received  the  injury,  the  policy  had  attached. 

J^^  "^"erdict  was  entered  for  the  pits,  for  353i  8«.  1  d, 

UDjec^^    to  leave  to  the  def ts.  to  move  to  enter  a 

**"'*^'*  t  or  a  verdict  for  defts.,  the  court  to  draw  all 

*****"^Ty  inferences,  and  a  rule  to  that  effect  having 

J^^l^^tained  in  Michaelmas  Term,  on  the  ground 

*••  **^^  policy  never  attached,  the  vessel  not  hav- 

"C  **"^^^^  at  Havana  within  the  meaning  of  the 
lolicy^ 

^^««,  Q.C.  and  Baylis  now  rNov.  22)  showed 

**i*^     Against  it  on  behalf  of  the  pits.— It  was  imma- 

t*'**^ 'Jwrhether  the  injury  occunred  before  or  after 

^  Y^  ^  P  ^as  finidly  and  properly  anchored,  though 

^* '^-<Cits  showed  that  it  occurred  after ;  the  pilot 

hid  I'^^t  her,  and  she  was  brought  up  swinging  by 

iK*  ^^'Vwn  anchor.    The  policy  attached  the  moment 

^  ^^ip   was  within    the   natural   and  artificial 

tfitr^i^ce  of   the  harbour,  and  she  was  then,  in 

t«ntl^^  phraseology,  "  at  Havana."    There  was  a 

ttft^^^nce  between  "  ogT"  and  "  cU  "  a  place.    A  ship 

yl^Df^  lying  in  the  Sloyne  was  at  Liverpool ;  a  ship 

aDC^OTed  in  the  river  at  Gravesend  was  at  London, 

L     tbo^h  she  had  not  reached  her  ultimate  place  of 

I    destination,  the  London-docks.    But  a  ship  in  the 

I     Pover-roads  was  "  off"  Dover,  and  not  "  at"  it  until 

F     iliewas  within  the  entrance  of  the  harbour.    No 

donbt,  in  order  for  the  policy  to  attach,  the  ship 

mast  be  at  the  place  in  a  seaworthy  condition,  and 

that  was  the  case  here ;  but  in  simply  ascertaining 

whether  in  fact  she  were  at  the  place,  the  second 

question   of   seaworthiness  may  for  the  moment 

be  dismissed.    Had  she  been  insured  on  the  out- 

ward  voyage  to  Havana  the  policy  would  have 

covered  her  sntil  she  had  been  safely  anchored  for 

twenty-four  hours.    It  was  now  decided  that  the 

home   policy  attached   before  the  outward  policy 

was  at  an  end,  the  two  policies  thus  overlapping 

each  other.    It  was  clear  that  here  something  was 

Isaored  pba  the  home  voyage,  or  it  would  have 

been  "from**  Havana  only.     [Pollock,  C.  B. — 

Has  it  not  been  decided  that  to  be  **  at  **  a  place 

the  vessel   must   be   there   in    safety;    that   the 

dangers  of   the  voyage  must  be  over  and  at  an 

end  ?]    In  Amould  on  Marine  Insurance  (3rd  edit 

by  Madachlan),  p.  339,  it  was  said  to  be  now  settled 

that  where  a  ship  was  insured  **at  and  from**  a 

foreign  port  with  a  view  to  cover  the  home  voyage, 

■be  most  have  once  been  at  thfi  outward  port,  the 

UnmnuM  a  ^uo,   "in  good  physical  safety,**  before 

the  homeward  policy  can  attach  ;  and  Parmeter  v. 

Qmnns,  2  Omph.  233,  and  BeU  v.  BtU,  lb.  475, 

wen  tien  eUeaaM  authorities  for  that  proposition. 


and  the  ruling  of  Lord  Ellenborough  there  had 
been  upheld  in  banco.  But  it  was  enough  if  the  ship, 
while  at  the  terminus  a  quo,  was  in  a  condition 
**  enabling  her  to  lie  there  in  reasonable  security 
till  properly  rcitaircd  and  equipped  for  her  voyage  :** 
(per  Lord  £llenborough,  C.  J.,  in  Pameter  v.  Cousins, 
ubi  sup.)  In  policies  like  the  present,  in  the  words 
*'  at  and  from  **  a  place,  "  first  arrival  **  was  im- 
plied, and  always  understood  :**  (per  Lord  Hardwicke, 
C.  J.  in  Motteux  and  others  v.  The  Governor  and  Com' 
pany  of  the  London  Assurance  Company,  1  Atk. 
646.) 

Patrick  v.  Ludlow,  3  JohnsoD's  New  York  Cis.  10 ; 
Seamans  v.  Loaring,  1  Ma8on*s  Circuit  Bop.  127  (per 

Story,  J.) ; 
^Palmer  v.  MarshaU,  8  Bing.  79 ;  1  L.   J.,  N.  8., 

19  C.  P  • 
amiUi  v.*  Surridae,  4  Esp.  N.  P.  C.  25 ;  and  1  PhUlips 

on  Marine  Insuranoe,  3rd  edit  (Boston),  ^eots. 

932,  933,  934, 
were  all  authorities  to  the  like  effect  None  of 
the  (/ases  gave  a  satisfactory  definition  of  the  mean- 
ing of  the  word  "  at.**  The  court,  therefore,  must 
take  it  in  its  pUun,  popular,  and  geographical  senses 
and  not  complicate  the  case  by  adopting  an  unna- 
tural, strained,  and  artificial  interpretation  of  so 
clear  and  simple  an  expression. 

Potter  (with  him  E.  James,  Q.  C),  contra,  for  the 
defts.,  contended  that  the  ship  was  not  at  Havana 
within  the  meaning  of  the  policy.  If  this  had  been 
an  outward  i>olicy  only  it  would  have  expired  when 
the  ship  had  been  safely  anchored  for  twenty-four 
hours,  the  voyage  would  then  have  been  concluded 
and  the  underwriters  discharged.  But  even  admit- 
ting that  there  might  be  an  overlapping  of  the  two 
policies,  there  must  be  a  time  when  the  outward 
liability  ceased,  and  surely  the  homeward  liability 
must  begin  at  that  same  time.  The  vessel  could 
not  be  said  to  be  at  Havana,  unless  she  were 
there,  so  that  twenty-four  hours  afterwards  the 
outward  liability  would  cease;  but  here  the  out- 
ward liability  remained  until  the  ship  had  been 
twenty-four  hours  at  the  spot  where  her  cargo  was 
discharged.  The  letting  go  the  anchor  by  order  of 
the  pilot  was  the  necessary  consequence  of  the  mo- 
mentary emergency,  and  was  a  temporary  and  not 
the  final  anchoring.  It  might  be  that  it  was  not 
necessary  to  the  homeward  policy's  attaching  that 
the  outwud  voyage  should  have  expired,  but  it 
was  necessary  that  such  a  time  should  have  arrived 
that  the  outward  underwriters  could  or  night  be 
discharged,  and  that  time  had  not  arrived  here ;  in 
fact,  the  outward  voyage  must  be  at  an  end  before 
the  homeward  voyage  commenced.  The  ruling  of 
]^rd  Tenterden,  C.  J.,  in  Samuels  v.  The  Royal  EX" 
change  Insurance  Company,  8  B.  &  C.  119,  showed  that 
the  word  "  London  **  might,  for  the  purposes  of  the 
policy,  be  restricted  to  a  particular  dock  there,  and 
that  a  ship  which  had  not  arrived  at  her  place  of 
discharge  had  not  been  anchored  for  twenty-four 
hours  in  good  safety  at  her  destination,  and  to  that 
effect  was  the  case  cited  in  Phillips  on  Marine  In- 
surance, sect  968.  '''At  Havana  **  meant,  therefore, 
at  the  place  of  discharge,  the  ultimate  destination 
of  the  vessel. 

Cwr,  adv.  vuh, 

Feb,  26.— The  following  judgments  were  now 
delivered : 

Channell,  B. — ^The  question  in  this  case  is 
whether  or  not  the  x>olicy  had  attached  at  the  time 
when  the  damage  occurred  to  the  ship  Urgent  ?  The 
facts  are  before  us  on  the  notes  and  in  the  docu- 
ments. In  my  opinion  the  ship  was  then  at  Havana, 
and  conteqjaentVy  X\vft  "^Y\c^  V'»^  ^\.\»*^sA,  '^5^^ 
damage  occthto^l"' at  "ajCTWja*;^  v^RsJiBasv^Sx^^Wl- 
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ment  to  show  that  the  pai^ios,  at  the  time  the  policy 
was  underwritten,  had  any  other  nioanii.^  of  the 
word  **a/*'  in  contemplation.  All  the  limitution 
which  it  soeins  has  ever  Ix^en  imix>se<l  by  the  law, 
as  to  the  time  of  the  commencement  of  the  risk  in 
such  a  case  as  the  present,  is  that  the  ship  should 
arrive  at  the  port  *^nt**  which  she  is  insunnl  in  a 
state  of  sufficient  repnir  or  seaworthiness  to  be 
"  enabled  to  lie  there  in  reasonable  security  till  pro- 
perly repaired  and  equipped  for  her  voya^ :  {Par- 
meter  V.  Cofisins^  uhi  sup,y  and  Rell  v.  Be.lt^  ubi  sup.),  in 
the  latter  of  which  cases  Lord  Ellcnborough's  rulin^^ 
at  Nisi  Prius  was  subsequently  upheld  by  the  court 
in  banc.  In  the  present  case,  however,  there  appears 
to  be  no  doubt  that  the  ship  was  really  within  the 
harbour  in  good  safety,  and  that  the  loss  occurred 
from  a  peril  in  the  harbour,  and  in  no  way  from  any 
injuries  that  she  had  received  before  her  arrival. 
The  ship  being  insure<l  while  at  Havana,  is  evidently 
(in  the  absence  of  any  express  provision  to  the 
contrary)  insured  all  the  time  she  is  there,  and 
therefore  the  risk  commences,  as  was  said  by 
Lord  Hardwicko  in  Motte.ux  and  others  v.  The 
London  Asmrance  Comp^tnu  (1/61  sup.),  on  her 
^*Jirst  arrivuf**  there.  Unless,  therefore,  we  can 
■ay  that  her  "first  arrival"  at  the  port  is  when 
she  casts  anchor  there,  instead  of  when  she 
enters  the  port,  our  judgment  must  be  for  the  pits. 
In  many  cases  the  nature  of  the  port  may  be 
such  that  the  two  events  may  be  identical.  There 
may  be  nothing  to  show  the  arrival  of  the  vessel  till 
she  casts  anchor.  But  here  we  have  evidence  as  to 
the  port  of  Havana,  which  is  sufficient,  in  my  judg- 
ment, to  show  that  the  arrival  was  before  casting 
anchor.  Mr.  Potter  has  argued  that  the  first 
arrival,  which  must  no  doubt  be  in  good  safety, 
must  be  identical  with  the  mooring  in  good  safety 
usually  named  in  outward  policies.  But  I  think 
we  cannot  construe  the  terms  of  one  contract  by 
reference  to  those  of  another  not  referred  to  in  it. 
And  it  is  clear  that  there  is  no  usage  that  the  dura- 
tion of  the  outward  and  homewanl  policies  should 
not  overlap,  because  the  outwanl  policy  usually 
extends  to  twenty-four  hours  after  the  vessel  is 
moored  in  good  safety.  During  those  twenty-four 
hours  there  is  no  question  that  there  is  a  double 
insurance,  and  therefore  I  see  no  ground  for  saying 
that  the  parties  contracted  subject  to  any  usage 
that  such  a  policy  would  not  attach  until  the  pre- 
vious one  had  determined.  If  they  had  wished  to 
make  such  a  condition  it  could  easily  have  been 
done ;  or,  if  having  in  view  any  special  dangers,  as 
shoals,  or  the  like,  within  the  port  of  Havana,  they 
had  chosen  to  make  the  risk  date  from  the  vessel 
being  moored  in  safety,  they  would  have  done  so ;. 
but  as  it  stands  it  is  from  her  '^  first  arrival,**  which, 
as  a  matter  of  fact,  I  think  to  be  on  her  entering 
the  port.  My  judgment  is,  therefore,  for  the  pits, 
that  the  rule  be  discharged. 


PiooTT,  B.— (After  recapitulating  the  facts,  his 
Lordship  proceeded  to  deliver  his  judgment  as 
follows) : — ^The  sole  question  in  this  case  is,  whether 
the  policy  had  or  had  not  attached  at  the  moment 
when  the  mischief  occurred  ?  I  am  of  opinion,  in 
conjunction  with  my  brother  Channell,  that  it  had. 
I  agree  with  the  pits.*  counsel,  and  think  that  the 
language  used  by  the  parties  ought  to  have  a  plain 
construction  put  upon  it,  and  that  as  the  ship  had 
arrived,  geographically  speaking,  within  the  harbour 
of  Havana,  and  was  in  safety  there  before  the  in- 
jury was  received,  the  risk  had  then  commenced.  A 
policy  of  insurance  is  to  be  construed  by  the  same 
rules  and  on  the  same  principles  as  other  contracts, 
it  being  the  duty  of  the  court  to  collect  the  mean- 
ing 0/  the  parties  by  taking  the  language  emp\o>f^ 
in  A  plain  and  ordinary  sense,  and  not  to  apec\ua\A 
on  aome  supposed  meaning  which  the  paxtiea  Yxa^e 


not  expressed.    It  was  argued  for  the  defti.  that 
Havana  being  an  outward  port,  as  far  as  reprii 
this  vessel,  the  words  "'  at  and  from  **  Uavantmait 
be  construed  to  mean  that  the  risk  shoold  oon- 
mence  when   the  ship  had  so  far  perfonned  her 
outward  voyage  that  nothing  remained  to  deto- 
mine  the  outward  policy,  but  that  the  twenty-foor 
hours  after  her  arrival  should  expire,  and  that,  n 
construed,  this  policy  had  not  attached,  inssmBck 
as  the  ship  had  not  arrived  at  her  place  of  dischsvRe. 
But  this,  it  seems  to  me,  would  be  a  very  artiflciil 
mode  of  construing  the  policy  in  question,  nor  havews 
any  safe  guide  to  conduct  us  to  it.     With 
plausibility  it  might  be  argued  that  the  risk  "1 
and  from**  a  port  should  not  commence  till 
insurance  "  to  **  that  port  ceased,  which  is  at  the  eni 
of    the  twenty-four  hours,  and    not  at  the 
mencement  of  them.  The  answer  to  both  these 
ments  seems  to  be,  that  the  construction  of  this 
tract  cannot  dei)end  upon  the  contents  of  another  u 
distinct  contract  which  is  wholly  unconnected 
it,  and  that  the  court  is  not  called  upon  to " 
or  assume  that,  in  fact,  any  outward  policy  esil 
This  view  is  sanctioned  by  the  authority  of  ' 
Hardwicke  in  Moiteux  v.  The  London  Atwramn 
pany  (^ubi  sup.\  where  his  Lordship  mentions  a 
tried  before  him  at  Guildhall,  in  which  he  ur 
"It  was  debated  whether  the  words*  or  oMdfr 
Bengal    meant   the    first    arrival    of  the  ship 
Bengal  ;**  and  he  adds,  **  It  was  agreed  the 
♦first  arrival'  were    iu^plied,  and  always  undisr- 
stood  in  policies.**    Now,  there  can  be  no  qnestiofl 
about  the  sense  in  which  Lord  Hardwicke  uses  the 
words  "  first  arrival,**  viz.,  in  contradistinction  tobcf 
being  moored  in  a  particular  place,  or  dischargiDg 
her  cargo.    In  Partueter  v.  Cotuim  (jubi  «9».)  Lord 
Hardwicko*s  report  of  the  above  case  is  mentioned 
and  the  learned    reporter  adds,  "  There  seems  oo 
doubt  that  the  rule  laid  dowu  by  Lord  Hardwickft 
qualified  by  the  principal  case  (to  which  the  nott 
is  appended),    is  to  be  considered  as   establldied 
law  upon    the   subject.**     The  qualification  tha* 
alluded  to  is,  that  the  ship  shall  beonceingoodiafeij 
at  the  port,  a  matter  not  in  dispute  in  the  preieni 
case.    This  doctrine,  and  the  authority  for  it,ii* 
to  bo  found  in  several  of  the  text-books  on  iDl«^ 
ance,  and  may  be  then  taken  to  have  been  knj 
considered  as  the  meaning  of  those  who  so  w 
their    policies.    In  Arnould  on  Insurance,  p  ^ 
s.  25,  2nd  edit.,  it  is  the  form  recommended  to  hi 
adopted  for  the  advantage  of  the  assured  in  ^ 
tecting  the  ship  from  the  moment  of  her  anritiL 
I  do  not  think  it  necessary  to  advert  to  the  otk« 
question  which  has  been  raised,   vi«^  whether,!* 
fact,  this  ship  had   not  anchored  in  the  harbont 
before  the  damage  was  sustained,  and  at  a  plsN 
even  farther  within  it  than  her  place  of  ultimitt 
discharge,  and  whether  that  would  makeany  dif- 
ference in  the  case.    In  my  judgment  the  pits.  i» 
entitled  to  keep  their  verdict,  and  this  rule,  there- 
fore, should  be  discharged. 

Ruk  dueharged. 

Attorneys  for  the  pits.,  Norris  and  AHex  SO. 
Bedford-row,  agents  for  Simpson  and  AViA,  LiveN 
pool. 

Attorneys  for  the  defts.,  Chester  and  Urq^kartt 
11,  Staple-inn,  agents  for  Lace,  Banner^  Littiedakf 
Gill,  and  BardsweU,  Liverpool. 
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KuKonrDKB  v.  The  Hokb  and  Colonial  Insurance  Compant  (Luotbd). 


[Ex. 


Jtme  7  and  Uy  18C6. 

MDER  V.  The  Home  and  Colonl^l 
XvrscRANCE  Company  (Limited). 

'  *>«<stcrajio0 — Action  /or  total  loss  of  freight — 
'p'o^tye  total  loss  of  ship  and  goods  ^  Proper 
•'^•■^  Jbr  the  jury — Misdirection, 

on  c»  policjf  of  insurance  as  for  a  total  loss  of 
«*  ;Co  he  earned  in  carrying  a  cargo  of  coals  and 
fi^>^^  Bio  to  San  Francisco,  On  the  voyage  the 
'^•^^iverf  damiine  from  heavy  seas  which  compelled 
^#*«4/  itUo  Monte  VideOy  having  previously^  for 
■j^  -sake,  thrown  overboard  some  portion  of  her 
<>  <«3irf  landed  another  portion  at  the  FcUkhnd 
^dm^  Qji  f^  ship^s  being  surveyed  at  Monte  Video, 
'^^  ^ound  to  be  incapable  of  pursuing  the  voyage 
j^^  cargo  on  board,  and  no  other  vessel  couM  be 
'  *«*  take  the  cargo  on.     The  cost  of  warehouse 


^«,'«^a  go  meat  at  Monte  Video  that  in  a  few 
h^  lit  would  have  equatted  the  vahie  of  the  cargo, 
?•***  ji^  to  the  town  being  in  a  state  of  siege  and 
'^^^  ^  revolution,  it  was  unsafe  to  land  the  cargo 
^^^^^  9Je  it  unwarehoused ;  ttmutr  these  circumstances 
^^^  ^4iin,  being  in  want  of  money,  sold  the  cargo  and 
2*3^  the  proceeds  to  the  ship*s  purjMtses,  and  then 
r^^   her  back  in  battast  to  Liverpool  for  repairs. 


«/  the  teamed  judge  left  two  questions  to  the 

•  ^.^^rst,  was  there  a  constructive  total  loss  of  the 
'^      '9econcUy,was  there  a  constructive  total  hss  of 
9^^^*<Jsf     The  jury  answered  both  questions  in  the 
y'*  ^^  and  fownd  a  verdict  generally  for  the  defts,, 
'  */>on  a  rule  to  set  the  verdict  (tside  for  misdirec- 

•  03r»  the  part  of  the  judge  in  telling  the  jury  that 
*•*  *<?«re  the  only  questions  for  consideration,  it  was 

S  t^Uit  there  teas  no  misdirection,  and  that  the  two 
****«o»w  submitted  to  the  jury  tcere,  under  the  circtan' 
**'*C€«,  proper  questions  for  the  determination  of  the 


^^  nevertheless,  that  the  question  of  total  loss  of 
2^'  uwuld  not,  in  every  case  of  an  action  on  a 
Jwcjf/br  a  total  hss  of  freight,  be  necessarily  con- 
^''Mby  the  decision  ojf  those  two  questions, 

*  Mt/ie  is  that  to  entitle  the  assured  to  recover  tmon 

*  policy,  the  loss  must  be  the  direct  and  immediate 
^^'^^sequence  of  the  peril  insured  against,  and  not  a 
'^^ote  one, 

^hu  was  an  action  on  a  policy  of  marine  inmrance 
lecover  1500/.,  as  for  a  total  loss  of  freight,  the 
Mght  insured  being  a  freight  to  be  earned  by  the 
ip  Mary  i^)arks  in  carrying  a  cargo  of  coals  and 
in  from  Rio  Janeiro  to  San  Francisco  ;  and  the 
elaration,  which  was  in  the  usual  form  in  such 
•et,  alleged  that  **  whilst  the  said  ship  was  pro- 
Bding  on  the  said  yoyage,  and  during  the  con- 
maoce  of  the  said  risks  so  insured  against,  the 
d  ship  with  the  goods  on  board,  and  likewise 
B  said  freight  which  the  pit.  should  otherwise 
re  earned  by  the  carrjring  of  the  said  goods  as 
itesaid,  were  by  the  aforesaid  perils  of  the  sea 
toUy  and  totally  lost,  and  all  things  happened,  &c., 
entitle  pit.  to  recover  from  defts.  as  in  respect  of 
1  for  a  total  loss  of  the  said  insurance  freight  to 
» amount  insured  thereupon,  and  to  be  paid  the 
d  sum  of  1500iL  by  defts.  accordingly,  and  pit. 
imed  2000/." 

Plea,  payment  into  court  of  283/.  19j.  6d,  aa 
Kigh  to  satisfy  plt.*s  claim, 
^t  the  trial  before  Lush,  J.,  and  a  special  jury,  at 
»  last  Lancashire  Spring  Assizes,  at  Liverpool, 
I  following  appeared  Co  be  the  facts  of  the  case  :— 
rhe  vessel  in  question,  a  ship-rigged  vessel  of 
>  tons  register,  set  sail  from  Kio  on  her  intended 
irage  to  San  Francisco  on  the  3rd  July  1864,  with 
argo  consisting  of  275  tons  of  pig  iron  and  375 
If  of  coal,  and  od  her  passage  down  the  eaatem 
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side  of  South  America  she  encountered  very  heavy 
gales  and  seas,  and  received  so  much  damage  there- 
from, and  became  so  leaky,  that  when  off  Cape 
Horn  the  captain  found  it  necessary  to  bear  up  for 
Port  Stanley  in  the  Falkland  Islands,  the  nearest 
port  of  refuge.  On  the  20th  Aug.  it  became  neces- 
sary for  the  safety  of  the  ship  to  ease  her  by  throw- 
ing overboard  twenty-six  tons  of  the  iron,  and  on 
26th  Aug.  she  came  to  an  anchor  off  Port  Stanley'. 
While  there  a  survey  was  had  of  the  vessel,  and  m 
pursuan^  of  the  recommendation  of  the  surveyors 
a  furtherportion  of  the  cargo  of  iron,  amounting  to 
fifty  tons,  was  discharged  and  landed  at  Stanley ; 
and  the  eaptain  being  unable  to  find  a  ship  to  take 
it  on  or  carry  it  back  to  England,  left  it  there  in 
charge  of  the  manager  of  the  Falkland  Islands 
Company,  who  consented  to  look  after  it,  but  with- 
out being  in  any  way  responsible  for  it.  There 
were  no  graving  docks,  or  other  means  of  properly 
examining  and  repairing  the  vessel  at  Stanley,  and 
so,  after  having  her  temporarily  repaired  in  the  best 
way  that  ho  could  do  there,  and  for  which  he  ex- 
pended from  120^  to  146iL,  the  captain  again  set  sail 
on  the  17th  Sept.  to  prosecute  his  voyage  to  San 
Francisco.  Encountering  further  bad  weather, 
and  the  leak  increasing,  it  was  found  impossible 
to  proceed  on  the  voyage  with  safety,  and 
accordingly  the  vessel  bore  up  for  Monte  Video, 
which  port  she  reached  on  the  1st  Oct.,  making 
water  badly  all  the  way.  Upon  arriving  at  Monte 
Video  it  was  found  that  the  place  was  in  a  state  of 
siege,  and  a  hostile  army  in  the  vicinity.  The  in- 
habitants were  leaving  Uie  town,  and  the  ships  in 
the  harbour  were  being  withdrawn  in  order  to  get 
out  of  the  reach  of  the  enemy's  Kuns.  There  were 
no  means  of  properly  repairing  the  vessel  at  Monte 
Video,  and  it  was  impossible  for  her  in  her  leaky 
condition  to  carry  the  cargo  farther,  nor  could  any 
other  vessel  be  procured  to  carry  it  on.  Under 
these  circumstances  the  captain  deemed  it  right  to 
dischiurge  the  crew  and  land  the  cargo  and  ware- 
house it.  It  was  found  that  the  cost  of  warehousing 
was  so  great  that  in  a  few  months  it  would  equal 
or  exceed  the  value  of  the  goods,  and  therefore,  in 
Feb.  1865,  the  captain,  who  was  in  need  of  money, 
determine  to  sell  the  cargo^  which  he  did,  with  the 
exception  of  some  300  tons  of  coal  retained  for 
ballast ;  and  applied  the  proceeds  to  the  ship's  pur- 
poses. He  then  set  sail  in  ballast  for  LivcrpooJ,  to 
be  repaired,  and  that  port,  after  a  leaky  vovnge,  was 
eventually  reached.  The  estimated  cost  uf  reiuiir- 
ing  her  at  Liverpool  varied  from  1984/.  to  2728/. 
To  have  taken  her  to  Rio  for  repairs  was  impossible^ 
that  port  being  about  the  most  expensive  in  tke 
world.  Money  was  paid  into  court  to  cover  the  loos 
of  freight  in  respect  of  the  portion  of  the  cargo 
thrown  overboard,  and  that  which  was  landed  at 
Falkland. 

The  learned  judge  left  two  questions  to  the  jury  : 
first,  was  there  a  constructive  total  loss  of  the  ship  ? 
secondly,  was  there  a  oondtructive  total  loss  of  the 
goods  ?  The  jury  found  for  the  defts.,  that  there 
was  no  constructive  loss  of  the  vessel,  and  no  con- 
structive loss  of  the  cargo;  and  the  verdict  was 
thereupon  entered  generally  for  the  defts. 

A  rule  was  subs^uently  obtained  by  the  pit.  to 
set  aside  the  verdict,  and  for  a  new  trial,  on  the 
grounds,  first,  of  misdirection  on  the  part  of  the 
learned  judge  in  tellingthe  jury  that  the  only  question 
was  whether  there  was  a  constructive  total  loss  of 
ship  or  goods,  and  of  further  misdirection  in 
telling  them  to  exclude  from  their  consideration 
any  question  of  risk  to  the  goods  by  being  left  at 
Monte  Video  in  its  then  state,  and  further  telling 
them  {M  to  part  of  such  goods)  to  exclude  any 
question  of  the  condition  of  such  goods  at  Liver- 
pool ;  secoudVy,  ol  XV\e  Vck^tq^x  T^\vi>Aww  «A  w.- 
,  dence  offered  on  Oie  \\C%  \«CV  Xft  ^'Qpn  ^ioft  ^«Ks2cc^ 
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MARTTBIE  LAW  CASES. 


Ex.] 


Kmngender  r.  The  Home  axi>  ('ol«)sial  Inscraxce  Cohpawt  (Ldiiixd).        [It 


of  uiiiliTwriters  on  the  shiii.  and  of  pit.  with  the  I  tain  wmiM  nut  alter  the  question  as  lietvttnovu 
shi]i.  :it   the  time  of  and  crin^oquent  on   its  ahan-  ,  and  UMilertvriter:«.     What  was  not  reuuoaUt  io i 


doiinii/n;  :  and  tljirlly,  of  I  In*  vcnlict  beinjr  aijainst 
the  w..'iu']it  of  I'videncv:  and  against  this  rule* 

MUiCtinl.  (I.  C.  and  (I'm in,  for  defts .  now  showed 
caUiBC. — Tlir  attention  of  tlie  jury  was  directt-d  to 
the  iinp»Tishahli;  eliaracter  of  the  eartjo— coal  and 
inm ;  but  the  eaptaiifs  evidence  was  that  he  sold 
the  i'aoK'N  not  for  the  puqmse  «jf  savini;  it  or  the 
Khip.  hut  Infra  use  he  wanted  money  fur  tfie  chip's 
use.  It  was  said,  contra,  tliat  the  propiT  |»i»int  was 
not  left,  hut  it  was  difKcuIt  to  di>cii\'er  from  the 
terms  nf  tlu-  rule  what  that  proju-r  jKjint  was.  ITie 
questions  U-ft  were :  was  thi-re  a  loss  of  thr  shin  ?  was 
there  a  loss  of  punls?  ami  on  those  two  the  casi* 
pn»eee*led  tliroimhout.  The  que>ition  of  Iws  of 
freijrht  was  iiivolve<I  in  thmi.  and  a  thin!  question, 
which  it  wa8  n()t  sou^'Iit  to  put  to  the  jury,  ou^ht 
not  now  to  be  discus'^ed.  The  terms  in  which  the 
learnerl  judpo  laid  the  ease  before  tlie  jury  were 
pnvi.stdy  those  in  P/il/fHjft  v.  Simnu  in  the  C.  1'., 
r,  L.  T.  Rip.  X.  S.  iKi;  11  C.  B.,  X.S..  L>7(»:  :^0 
L.  J.  :'»."'»'<.  C.  1*. ;  Phillip."*  on  Insurani'e,  :{nl  e<l.,  sect. 
1 14U.  Hut  it  was  now  said  there  was  a  third  question, 
viz..  was  the  sbi|iowner  pn.' vented  by  jK-rils  of  the 
sea  fn)m  earning  f  n.'ij^ht  ?  That  was  a  wide  pfeneral 
questir>n,  and  was  involved  in  the  other  two.  If  the 
hhi|j<^wner  chose  not  to  repair  or  take  his  ship  to 
some  near  pert  where  she  could  have  ^oue.  then  it 
was  an  abandonment,  and  he  could  not  come  on  the 
underwriters.  He  excR'i8e<l  a  discrt'tion.  and  it  was 
not  a  loss  of  freight  from  perils  insured  af;ainst. 
[Bkamwkll.  B.— Supix)se  this  had  lK*en  a  cargo  of 
oranges  or  rice,  and  that  it  had  not  lKH?n  damaged, 
but  had  been  sold  under  the  circumstances  here, 
would  that  have  been  a  total  loss  of  gotxls?]  If  it 
were  necesHary  to  cxi»end  more  on  the  cargo  to  get 
it  away  fnim  Monte  Video  than  its  value,  then 
there  would  be  a  total  lo.s8  of  freiiiht  at  Monte 
VidiHi.  ["CiiASNKLL,  B.-  Tlie  plt.'s  i^int  is,  that 
the  que«ti(»ns  of  total  loss  of  ship  and  total  loss  of 
goods  do  not  e.xhaust  the  question  of  tnU\\  loss  of 
freight.]  In  the  way  it  was  put  at  the  trial  by  the 
learned  judge  it  was  siU)mitt(>d  that  it  did.  It  was 
idle  to  put  the  third  question  suggested  by  the  other 
Hide,  as  it  was  iiivolv(>d  in  those  whicli  were  put. 
The  ship,  if  it  could  not  be  repaired  at  Monte 
Video,  should  have  been  taken  to  Liverpool  to  \yo. 
repaired,  and  then  have  returnotl  to  Monte  Video 
and  pickeil  up  her  deposited  cargo,  and  resumed  and 
completed  her  voyage.  The  jury  had  found  no 
constructive  loss  of  either  ship  or  goods,  and  there- 
fon?  there  could  be  no  total  loss  of  freight.  The 
judge  was  not  dissatisfied  with  the  verdict.  Tliey 
cited 

^f^,rth/  V.  Jon*  *,  4  B.  »V  C.  394  : 

AfoM  and  oth*  rs  v.   Smith  and  an^jfker^  0  C.  B.  04  ; 
l!i  L..I..  N.  S..  225,  C.  P.; 

Stvori  V.  Tk*i  Ont  nvk  Morine  In*uranrf  Ounpany^ 
2  n.  of  L.  Cas.  l.yj; 

The  Sctttish  Mariiif  Inxurmir.'    Company  v.   Turner^ 
1  Miicq.  H.  of  L.  ('as.  o:«,  340; 

Andrfrfi  y.  Wnlli.-f,  2  M.  A  S.  240; 

M'Curthif  V.  AheK  o  EiwU  388  ; 

AtkifUi'ilv.  AMioH.  11  East,  13.');  1  Cainp.  13"); 

Atkinson  v.  Ritchie,  10  East,  530; 

Jifkitttn  V.  t.'urn^i/,  11  C.  B.  176;  20  L.  J.  V>7.  C.  P.  ; 

A  mould's  Insurance,  by  Maclacblau,  724,  977,  987. 

BrHt,  Q.  C,  ^ffiUisfl,  Q.  C,  and  C.  liussdf.  for  pits., 
contra,  in  supf>ort  of  their  rule. — ^There  were  no 
means  of  repairing  the  ship  at  Monte  Video,  nor  was 
it  safe  to  leave  the  cargo  there,  and  the  cost  of 
warehousing  it  would  have  exceeded  its  value,  and 
no  vessei  could  Ik*  found  to  take  it  on.     Of  neces- 


Tifvtlyan  {amicu*  curitz)  referred  to  an  AoMV 
case.  Loud  v.  The  Citizens  Mutual  IntwwKt  C^n^ 
2  Gray's  Massachusetts  Rep.  221. 

Cht.  ode, !» 

Ji/neM. — Tlie  judgment  of  the  Court  (Mtf* 
Bramwell,  Channell  and  Pigott,  BB.)  was  i^ 
delivered  as  follows  by 

Martin,  B. — This  case,    which  was  ▼«▼  dS 

argued  a  few  days    ago,  was  a  rule  obtained  * 

set  asiile  the  verdict   for  the   defta.,  upon  tb* 

grounds :  the  first  was  misdirection :  the  second  vii 

the  rejection  of  evidence:  and  the  third  was  ihatllt 

venlict  was  against  the  evidence.    With  iwpecl  ^ 

the  rejection  of  evidence,  it  seemed.  wiUioat  !•■ 

sity.    therefon-.   tlic   captain  so\«\  \l  i'^^  \.\\e.  ?\v\\;^  V'^wXAw^^Tiy  bad  faith  to  any  one,  that  th«  objectia 

purposv.<.     Tlie  shipowners  i\\\';i;hl\)e  (VeHorft  to  \.Vvq\  w  t^\X\«  W\^  v^Wsswssi  "^%k  tiot  prcswd  npoa  Ai 

cargo  owner*?.     Even  an  itnproY>cT  saYii  \>y  X\ie  c^v^^^^'"^^  Y^A^^  Vci.  v353bl  %.  XBgaaiset^  W^Vk  sodh  ■ 


cnnnercial  and  business   sense,  hAvint^  r^iri  b 
the  intiiv>ts   <if   the   owners  of  the  ship  iv\^ 
giKxlri,   wa.s   not   practicable.    It  was  nut  a  ihi 
question  of  "  prudent  owner."    If  the  set  veredar 
for  the  benefit  of  all  concerned,  theo  thevoq|t 
was  at  an  end.  and  the  freight  prc-vented f runi bn 
earnetl  bv  jwrils  of  the  seas.    Tliat  point  wu  Ktta 
bv  /;/.i.srv)  V.  n,trJ,.r,  !i  L.  T.  Rep.  N.  S.  \^\t 
C.  B..  \.  S.,  147 :  ::2  L.  J.  2!>4,  C.  V.,  a  caw«« 
showed  what  was  the  proper  question  to  havi- hi 
li'ft  here.    The  defts.*  contention,  that  after  rep^: 
ing  at  Liver|HK>l,  the  shipowner  was  bound  \o^ 
her  l>aek  to  pick  up  the  cargo  and  fiuish  herroviftl 
and  that  the  goods  owner  was  to  keep  the  2Mh 
there  in  the  meantime,  no  matter  at  what  coiLW 
absunl.  Tlien.  if  then'  wt-r^*  no  such  obligatinn.il « 
clearly  a  total  loss.    If  either  the  goods  nwnfrw 
entitleil  to  send  them  on   by  another  ship,  or  Ae 
shii)owner  was   not  bound    to   go  back  to  rem 
the  vovage.  then,  as  a  matter  of  common  feniLfc 
original  freight  was  prevented  from  being 
A  constructive  loss  of  the  ship  iuro'.ve^l  a  kMi# 
freight  ;   and  if  the  goods  were  properly  niifc 
freight  was  lost,  though  the  converse  of  thieepnp 
sitions  dill  not  necessarily  follow.    IfperiUoffc 
sea  (which  were*  what  were  insured  against)  vtf 
the  origin  of  the  interruption  of  the  voyage.  it« 
inmiaterial  what  inten'ened :  (*Vayfor  nnil  <rfWrit 
Pohner  and  another ;    the   Cof.Jien    case,   8  Ex.  lii 
22  L.  J.  82H,    Ex.)     [Martin,  B.— Surely,  tm 
prorima  mm   rtmnfa  s/tet-latur  is   the  rule?]    YB} 
but  it  was  a  question,  what  was  the  proximate d0 
of  taking  it  out  of  the  owner's  possession:  [M 
V.     The    l.'ninrsal  Marine  ItisftraHce   Coapcag;  ■ 
CofMi  Hatteras  case.  8  L.  T.  Rep.  X.  S.  7^]  ■ 
L.  J.  170,  C.  P. ;  14  C.  B..  N.  S.,  250.)  It  wasfiK 
to  assume  that  the  captain  sold  for  want  of  tM 
nor  did  the  f.ict  that  he  wanted  it  prevent  a  i^|f 
One  of  three  things  must  be  done,  either » 
the  goods,  or  to  send  them  on  by  another  shiji^ 
a  drmirr  re.ssnrt,  to  sell  them.  No  doubt  the  qa^* 
of  loss  of  gooiis  and  ship  might  be  put  sa  ii* 
include  the  question  now  insisted  on,  but  thelv 
judge  put  it  so  as  to  confine  it  to  those (vo^l^—, 
tions.    The  delay  here  was  not  unrea80Dabl&  ^  1^ 
that  question  ought  to  have  been  subraittedwjjj"* 
jury;  the  proiwr  question  for  them  being,  ™* 
by  ixrrils  of  the  sea,  having  regard  to  delay.  «?** 
and  risk,  it  was  not  rendered  impossible  ib  »■* 
can  tile  point  of  view  for  the  freight  to  be  W*JJ 
prosecuting  the  voyage    insured    against?  1"^ 
cite<l  also  and  commented  on  . 

Bruce  v.  Jifiuf,  7  L.  T.  Reji.  !f.  S.  T48;  I H.** 
769;  ,_ 

Shipf'tn  v.  Th'yrnfon,  9  A.  &  E.  814  (pw  W^ 
Tiiau,  C.  J.  at  p.  d3«) ;  8  L.  J.,  K.  6-  73,  Vt**' 

Phillips  ou  insurance  (3rd  ediU),  secL  1639- 
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Ilivgbwder  \\  TfiB  Home  and  Colonial  Imsurancb  Compant  (Limitiu>). 


[Ex. 


3  could  understand  that  it  was  in- 
insisted  that  it  properly  was  not 
But,  on  reference  to  tlie  shorthand 
Mvl  the  note  of  the  learned  jiidj^e,  and 
judge  himself,  it  s<.*eni.s  clear  to  us 
nee  was  not  offered  in  such  a  manner 
lie  counsel  offering  it  afterwards  to 
t  for  a  new  trial  on  the  ground  of  its 
ith  respect  to  the  misdirection,  we  arc 
lat,  under  the  circumstances  of  this 
IS  no  misdirection.  We  are  very  far 
hat,  in  an  action  on  a  policy  of  inaur- 
tal  loss  of  freight,  where,  as  in  every 
ly  occur  the  question  of  whether  there 
of  the  ship  or  a  total  loss  of  the 
jstion  is  necessjirily  concluded  by  the 
ose  two  questions  ;  indeed,  we  are  of 
ases  might  be  put  where  the  answers  to 
js  might  not  be  conclusive  at  all.  There 
wo  instances  put  in  the  course  of  the 
ich  it  is  useless  to  put  here.  We  are 
,t,  under  the  circumstances  of  this  case, 
which  were  submitted  to  the  jury  were 
5ns  for  the  determination  of  the  case, 
vc  stated,  the  action  was  on  a  policy 
for  a  total  loss  of  freight.  The  freight 
to  be  earned  by  the  ship  in  carrying 
Rio  Janeiro  to  San  Francisco.  The 
oal  and  iron,  and  the  circumstances 
e  ship  set  sail  from  Rio ;  and  on  her 
I  the  easteirn  side  of  South  America 
nsiderable  sea  damage.  Some  of  the 
rown  overboard,  and  the  loss  of  freight 
that  has  been  paid  into  court.  The 
>  into  a  port  in  the  Falkland  Islands, 
r  portion  of  the  cargo  was  there  put  on 
le  money  has  been  paid  into  court  in 
er  the  freight  of  it.     The  ship  then 

I  her  voyage,  and  met  further  bad 
the  resuft  was  she  put  back  and  came 
k  of  Monte  Video,  in  consequence  of 
istained  by  and  by  reason  of  the  bad 
)on  her  arrival  at  Monte  Video  the 
gs  was  this :  the  town  was  in  a  state 
►stile  army  was  in  the  neighbourhood, 
jels  in  the  harbour  were  being  with- 
;he  town  in  order  to  get  out  of  reach  of 
fcted  to  be  fired  on  the  town  from  the 

The  ship  arrived  in  the  month  of 
the  captain  thought  it  right  to  dismiss 
and  the  cargo  and  warehouse  it,  and  he 
Monte  Video  till  the  February  follow- 
that  month  he  took  the  step  of  selling 
id  receiving  the  money  ;  and,  without 

7  bad  faith  to  the  captain,  or  anything 
iing  to  his  own  statement  he  says,  "  I 
5  14th  Feb.  ;  I  had  tried  to  send  it  on ; 
sertain  sum  of  money  ;"  and  in  another 

8  evidence  he  says,  "  I  sold  it  for  the 
jetting  the  money  for  the  ship^s  use." 
lis  statement  with  respect  to  the  sale  of 
.nd  supposing  that  the  matter  had  stcod 
ik  it  perfectly  clear  that  there  would 
)  evidence  to  go  to  the  jury,  upon  what  I 

stated,  that  there  was  a  total  loss  of 

by  the  peril  of   the  sea,  because  in 

8  not  brought  about  by  a  peril  of  the 

lie  is,   that  to  entitle  the  assured  to 

II  a  policy  the  loss  must  be  the 
immediate  consequence  of  the  peril 
nst,  and  not  a  remote  one.  There- 
rehcnd,  assuming  there  was  nothing 
hat  I  have  stated,  there  would  be  no 
go  to  the  jury  of  a  total  loss  of  this 
der  those  circumstances,  Mr.  Brett  con- 
by  reason  of  two  circumstances  which 
D,  there  was  a  total  loss  of  the  freight. 
1^  that  there  was  a  coostmctiTe  total 


loss  of  the  ship,  and  if  there  was  a  constructive 
total  loss  of  the  ship,  that  that  would  involve  a  total 
loss  of  the  freight  insured.     This  was  what  Mr. 
Brett  put  forward  as  the  first  ground  for  making 
what  occurred  a  total  loss  of  freight ;  and  the  learnetl 
judge  could  do  nothing  else  than  leave  the  questions 
to  the  jury ;  he  left  all  the  questions  to  the  jury 
whether  or  not  the  drcumstanoef  were  such  as  to 
create  a  total  loss  of  the  ship ;  and  the  jury  found 
they  were  not.     Mr.  Brett  afterwards  cootendcd, 
secondly,  that  there  was  a  total  loss  of  goods,  and 
he  contended  again,  from  what  had  occurred,  that 
there  was  a  total  loss  of  the  freight ;  and  if  he  were 
right,  it  probably  would  be  so.    In  my  judgment, 
perhaps  the  learned  judge  might  have  been  justified 
in  withdrawing  that  question  from  the  jury,  and 
ruling,  as  a  matter  of  law,  that  there  wa<  not  a  total 
loss  of  those  goods.    But  I  think  there  can  be  no 
objection  to  the  judge,  when  the  counsel  states  there 
may  be  a  matter  of  law  and  an  inference  of  fact, 
leaving  it  to  the  jury  for  the  purpose,  ^^^Mhout  himself 
ruling  at  once  that  there  was  no  case  to  go  to  the  jury. 
It  seems  that  in  this  particular  case,  and  under  those 
circumstances,  the  judge  did  leave  the  proper  ques- 
tion to  the  jury,  assuming    that  this   last  ques- 
tion was  a  question  for  them  at  all.    Therefore  we 
are  all  of  opinion  that,  under  the  circumstances  of 
this  case  that  were  proved  on  the  trial,  the  course 
taken  by  the  judge  was  correct,  and  that  there  was 
no  misdirection  or  any  default  in  the  mode  in  which 
he  left  the  case  to  the  jury.    The  third  ground  was 
that  the  verdict  was  against  the  evidence.    The 
judge  states  that  in  his  opinion  the  verdict  was 
quite  right,  and  I  believe  we    all  concur  in   the 
statement  which  he  gives.    We  all  concur  with  the 
learned  judge  in  thinking  that    the  verdict  was 
right,  and  that  there  is  no  ground  to  set  it  aside  on 
the  ground  stated.    Therefore  the  rule  will  be  dis- 
charged. 

Bramwbll.  B. — ^I  am  of  the  same  opinion.  With 
respect  to  the  two  questions  left  to  the  jury, 
Lush,  J.  reports  that  he  left  the  two  questions 
made  at  the  trial.  He  left  the  existence  of  those 
two  grounds  for  the  jury,  and  they  negatived  them. 
He  <Sd  not  say  negatively  to  the  jury  or  by  impli- 
cation that  there  could  be  such  a  total  loss,  but  he 
put  the  only  two  views,  on  which  it  could  have  been 
contended  that  there  had  been,  to  the  jury.  If  he 
would  have  been  right  in  treating  it  as  a  total 
loss  of  the  freight,  I  think  there  may  be  a  fault  in 
his  summing  up. 

Breti^  Q.C.— Will  your  Lordships  in  such  a  case 
give  leave  to  appeal  ? 

Martin,  B. — Oh,  no. 

Braxwbll,  B.— There  is  great  difficulty  in 
giving  you  leave  to  appeal  after  the  opinion  of  my 
brother  Lush. 

Ruk  discharged;  have  to  appeal  refused. 

Attorneys  for  pits.,  Gregory^  Rowdiffe,  and  Row- 
cliffej  I,  Bedford-row,  agents  for  Duncan,  Squaretf, 
and  Co.,  Liverpool. 

Attorneys  for  defts.,  Flux  and  Argles,  3,  East 
India-avenue,  Leadenhall-street,  E.C. 
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Chan.]       Citt  of  Dublin  Stkam-Packbt  CJo.  v.  Thomfsok— Matoabet  r.  Totcak.   pi 


EXCHSaUSB  CHAMBEB. 

Reported  by  W.  Matd,  E§q.,  Barrist«r-«t-lAw. 
K2R0&  FBOM  TUE  COMMON  PLEAS. 

Monday,  Feb.  5,  1866. 

The  City  or  Dublin   Stbam-Packbt   Company 

V.  Thompson. 

Ship  and  shipping — RegUter  tonnage-^Shipa  requiring 

propelling  jwwer — Allowance  for  engine-room — Power 

of  commissioners  to  frame  new  tonnage  rules-- Jtules 

vhia  vires — Merchant  Shipping  Act  1854  (17  ^  18 

Vict,  c.  104),  ss,  23,  29. 

Sect,  23  of  the  Merchant  Shipping  Act  18r>4  enacU 
that,  in  estimating  the  register  tonnage  of  ships  re- 
quiring propelling  power,  allowance  shall  be  mctide  for 
ewjine-rooiHy  and  it  divides  such  ships  into  two  classes, 
prescribing  certain  allowances  for  each  class,  and 
laying  doutt  rules  for  the  measurement  of  the  engine- 
room.  Sect,  29  entitles  the  Commissioners  of  Customs, 
with  the  sanction  of  the  Treasury,  from  time  to  time 
to  modify  and  alter  the  "  tonnage  rules"  prescribed  by 
tlie  Act.  The  Commissioners  of  Customs  did,  in  fact, 
icith  the  sanction  of  the  Treasury,  in  1 860,  issue  new 
tonnage  rules,  which  abolished  the  distinction  between 
the  two  classes  of  vessels,  and  laid  down  new  uniform 
rules  for  the  measurement  of  the  engine-room  in  all 
ships : 

Held,  that  these  rules  were  laid  down  by  the  commis- 
sioners ultra  vires,  and  that  they  had  no  power  to 
abolisli  the  distinction  between  the  chtsses  of  vessels,  or 
the  allowances  to  be  made  to  each  class,  but  only  to 
alter  the  tonnage  rules  respecting  the  mode  of  measur- 
ing the  space  actually  occupied  by  the  engine-room. 

Error  from  the  Court  of  C.  P.,  which  will  be 
found  fully  set  out  in  12  L.  T.  Rep.  N.  S.  849. 

R  P.  Collier  (Solicitor-General)  ( G/^ard;  Q.  C, 
and  C.  Pollock  with  him),  for  the  pit.  m  error,  con- 
tended that  the  23rd  section  of  the  Merchant 
Shipping  Act  1854  was  one  entire  rule  in  itself, 
and  that  the  five  paragraphs  were  simply  sub-rules, 
and  that  the  commissioners,  in  doing  what  they  did, 
were  only  carrying  out  the  intention  of  the  Legis- 
lature. 

Bovill,  Q.  C.  (  Watkin  Williams  and  E.  C.  Browning 
with  him),  for  the  defts.  in  error,  were  not  called  on. 

Pollock,  C.  B. — I  am  of  opinion  that  the  judg- 
ment of  the  court  below  must  be  affirmed.  The 
reid  question  is,  whether  the  Commissioners  of 
Customs,  with  the  approval  of  the  Board  of  Trade, 
may  make  such  rules  as  they  have  made.  When  an 
Act  of  Parliament  is  passed  wliich  appears  to  give 
a  power  to  any  one  to  make  an  alteration  in  it,  it 
should  be  looked  at  with  great  care,  and  although 
full  effect  should  be  given  to  its  language,  we  should, 
nevertheless,  be  careful  to  guard  ourselves  against 
enabling  a  private  body  to  make  any  alteration  in  a 
part  of  the  statute  which  the  Legislature  did  not 
intend  should  be  altered.  By  sect  29  the  commis- 
sioners are  empowered  with  the  approval  of  the 
Board  of  Trade,  to  make  such  modifications  as  may 
from  time  to  time  become  necessaiy  in  the  tonnage 
rules.  Sect.  23  directs  that  an  allowance  shall  be 
made  and  that  in  certain  cases  a  measurement  shall 
ba  made  according  to  "the  following  rules,"  of  which 
there  are  five.  Now  the  paragraphs  A.  and  B.  in 
the  case  do  not  come  within  these  rules,  and  in 
altering  the  provisions  of  those  paragraphs,  the 
c<^iTni8a'ionQn  have  acted  ultra  vires  and  conse- 
quently  the  judgment  of  the  court  YieVow  mM«X.  \i^ 

Judgment  offinwd. 


ADMIBALTY   00X7BT  (XBXLA] 

Dublin,  Friday,  Fdf.  S,  1S6& 

(Before  Kjsllt,  J.) 

The  Maboabbt  r.  The  Toscak 

Ship's  lighu  and  rules  of  the  road-^Steamen  m 
vessels  on  their  fishing  gnmmk. 

First,  although  it  is  the  duty  of  steamers  awf  «Ci 
to  keep  clear  of  fishing  vessels  on  their  Jiskag'^ 
yet  this  fact  does  not  excuse  the  latter  fim 
cbservance  of  the  5th  and  sixth  rmaatim 
Admiralty  rules,  which  enact :  1.  That  saiB 
under  way  or  being  towed  shall  carry  the  si 
as  steamships  under  way  with  the  extatim 
white  maslheud  lights,  which  th^  MUMM 
2.  That  whenever  the  green  and  red  ligkU 
be  fixed,  then  lights  shall  be  kept  m 
their  respective  sides  of  the  vessd  rs 
instant  exhibition,  and  shaO  on  the  aaprm 
to  any  other  vessel  be  exhibited  on  war  n 
sides  in  sufficient  time  to  prevent  coUwm, 
manner  a$  to  make  them  most  visible,  and  ss  i 
green  light  shall  not  be  seen  on  the  port  sidt 
red  light  on  the  starboard  side.  To  make.  A 
these  lights  more  certain  and  easy  they  skgi 
paintea  outside  with  the  colour  of  the  light^  i 
pectively  contain,  and  shall  be  provided  «tA 
screens. 

Secondly,  in  every  ccue  of  collision,  if  it  appw 
court  that  the  violation  of  the  AaniraUy  ^  rf 
as  to  liahts  has  contributed  to  such  colamen,  I 
which  has  been  guilty  of  that  violation  shaB  U 
to  be  in  fault,  except  it  is  shown  to  the  sati^ 
the  court  that  the  circumstances  of  the  east 
dq)arturefrom  the  regulation  necessary. 

Dr.  Townsend,  Dr.  Corrigan,  and  Dr.  Boyd§ 
for  the  Margaret. 

Dr.  Todd  and  Dr.  Ebington  for  the  Tvsoar* 

Kelly,  J. — In  this  case  the  owner  sn^ 
of  the  Margaret,  of  Kingstown,  a  f  ull-deck0 
of  41  tons,  has  filed  his  petition  agsi 
Tuscar,  of  Glasgow,  a  screw  steamer  of  i 
belonging  to  the  Clyde  Shipping  Com] 
recover  the  value  of  his  vessel  and  her  fiahl 
estimated  at  a  sum  of  700/.,  all  of  which  wi 
lost  by  the  collision.  The  facts,  as  estaU 
the  evidence,  are  as  follows : — On  the  mx 
Thursday,  the  14th  Dec.  last,  between  five 
o'clock,  a  fleet  of  trawlers,  about  forty  in 
lay  about  half  way  between  Howth  and 
waiting  for  daybreak  to  cast  their  nets, 
them  had  lights,  some  none,  and  all  were 
over  two  or  three  miles  of  that  part  of  th€ 
The  weather  that  morning  has  been  rwA 
scribed,  the  petitioner  stating  it  to  have  li 
and  starlight,  with  moonlight;  the  dd 
dark  scft  morning,  overcast  towards  the 
with  a  little  clearing  behind  the  wind,  w 
N.W.  Truth  may  lie  between  these^  I 
events  it  is  beyond  dispute  that  the  moon 
in  her  last  quarter,  and  within  four  days  o 
and  that  sunrise  was  not  until  eleven  minn 
eight  o'clock.  There  is  also  a  difference  o 
as  to  the  distance  at  which  a  vessel  withoo 
could  have  been  seen  that  morning,  the  ] 
asserting  it  to  be  a  mile,  the  defts. 
length  only.  Other  portions  of  the 
however,  may  serve  to  test  the  aocorscgr 
wise  of  these  respective  statements.  C^ 
%CA.\.\j^T^^  fl^^t  of  trawlers,  and  about  4l 
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The  Mabgahbt  v.  The  Tcscar. 


[Ireland. 


njS(8town  harbour  alx>ut  one  hour  before,  with 
niee  sailing  breeze,  at  a  rate  of  four  knots,  and 
•  one  of  those  in  the  fleet  which  had  not  any 
lito  exhibited.  Her  crew,  which  consisted  of 
n  hands,  immediately  after  clearing  the  harbour, 
B disposed  of  as  follows  :  the  skipper,  with  one  man 
d  a  boy,  below  asleep ;  the  only  remaining  hand, 
Irer,  on  deck  at  the  helm.  The  evidence  of 
Itct,  the  only  witness  to  the  earlier  part,  and 
my  the  only  witness  to  the  entire  of  tlie  mat- 
■  now  in  question,  is,  that  being  at  the  helm 
HI  the  time  of  leaving  Kingstown  until  the 
Btion,  when  he  arrived  at  the  fishing  ground,  he 
r  the  three  lights  of  the  Tvscar  between  three 
I  four  miles  off ;  he  was  steering  east,  the  Tuscar 
ity  and  end  on.  He  saw  her  change  her  course 
m  half  or  a  quarter  of  a  mile  off,  and  when  on  his 
>  Margaret's)  port  quarter,  and  port  to  go  N.W., 
[Oliver)  shouted  to  the  crew  below  for  the 
»ni,  which  it  was  the  habit  to  keep  below  until 
lired.  The  boy  brought  it  up  with  a  small 
ited  candle  in  it,  of  about  ten  to  the  pound. 
A  was  about  ten  minutes  before  the  collision, 
it  was  there  held  by  the  boy  over  the  trawler's 
»  bow,  burning  bright.  In  seven  or  eight  minutes 
r  the  steamer  again  altered  her  course,  and  star- 
nied,  opening  her  three  lights.  When  the  steamer 

changed  her  course  a  second  time,  he  (Oliver) 
od  to  the  skipper  to  bring  up  the  torch  (afterwards 
©^  the  flare- up),  which  was  held  over  the  port  side 
Jlie  Margaret,  aniidship  for  two  or  three  minutes 
•re  the  collision.  The  skipper  shouted  to  him  to 
1  a-port,  but  no  sooner  was  the  helm  up  than  the 
User,  which  had  been  coming  on  at  a  rapid  pace, 
into  the  Margaret  on  the  port  side,  and  in  a  few 
tites  she  went  to  the  bottom.  Now,  this  eri- 
t^— corroborated,  as  to  the  latter  part,  by  the 
►per  and  boy — if  otherwise  credible,  supports  the 
"tion.  But  the  defts.  present  a  very  different 
y  of  the  case.  All  their  witnesses,  without 
Lation,  depose  that  between  five  and  six  that 
"Hing  the  steamer,  on  her  voyage  from  Glasgow 

Waterford,  was  on  her  proper  course  down 
tinel  for  the  latter,  viz.,  S.W.  and  S.  ^  S.,  and 
lit  one  mile  from  Lambay,  the  master,  second 
fce^  with  the  look-out  and  man  at  the  wheel  on 

Inridge,  when  the  master,  observing  the  lights  in 

fleet  of  trawlerd  right  ahead,  ordered  to  star- 
od,  so  as  to  keep  outside  them,  and  to  keep  the 
iel  more  to  the  southward,  and  the  steamer  was 
It  80  accordingly  for  about  ten  minutes.  Then, 
en  all  the  lights  were  seen  broad  on  her  star- 
trd  beam,  the  master  ordered  the  helm  a-port,  and 
light  the  steamer  up  to  her  original  course.  She 
I  then  carrying  a  topsail,  and  going  about  ten 
9t8.  Nothing  was  seen  ahead,  and  she  continued  on 
t  course  for  about  three  or  four  minutes,  when  the 
Ution  occurred.  About  one  minute  before  the 
tision  the  master  and  the  look-out,  with  the  two 
en  on  the  bridge,  all  at  the  same  moment  of 

e,  saw  a  small  light  about  half  a  point  on  their 
rboord  bow,  about  their  ship's  length  off.  The 
iterat  once  ordered  hard  a-starboard,  and,  jumping 
Jie  speaking  trumpet,  called  down  to  the  engine- 
n,  "Stop  her,  back  her  full  speed.'*  But  the 
srwaa  scarce  out  of  his  mouth  when,  looking 
nd,  he  saw  the  steamer  run  right  into  the  trawler 
idships  on  her  port  side,  the  trawler  having  been 
f  then  seen  when  right  under  the  steamer's  bow. 
ise  two  narratives  as  to  the  course  and  the 
nges  of  course  of  the  steamer  differ  very  mate- 
Ij ;  but  there  happily  exist  in  the  case  certain 
M  by  which  the  court,  since  it  cannot  reconcile, 

f,  at  all  events,  decide  between  them, 
tiely,  the  admitted  fact  of  that  fleet  of 
rkars  being  on  the  fishing  grounds ;  the  unde- 
Ue  duty  thereby  impost  upon  the  steamer 
keep  dmr  of  them,  the  steamer  being  on  her 


usual  trip  from  Glasgow  to  Waterford ;  and,  lastly, 
her  course  being  for  that  trip  southerly,  and  not 
westerly,  and  her  log  as  well  as  evidence  showing 
it  to  have  been  S.W.  and  half  S.  Reliance,  there- 
fore, can  scarcely  be  placed  upon  Oliver's  evidence, 
that  she  was  steering  west  when  he  flrst  made  her 
out,  for  she  at  that  time  was  undoubtedly  on  her 
course  as  the  two  changes  in  it  observed  by  him, 
and  but  two  changes,  by  admission  of  all  parties, 
were  made  in  it,  took  place  after  he  had  flrst  seen 
her ;  nor  can  it  be  credited  that  the  steamer,  had 
she  been  on  a  westerly  course,  would  have  pursued 
it,  as  by  so  doing  she  would  have  been  brought  in 
among  the  trawl  fleet,  which  it  was  her  duty  and 
her  determination  to  avoid,  and  still  less  can  it  be 
reconciled  that  when  on  the  Margaret* s  port  quarter, 
she  (the  steamer)  ported  to  go  N.W.,  still  more 
among  them.  But  this  latter  statement  is  to  be 
noticed  for  another  reason,  namely,  that  it  was 
upon  her  so  porting  the  boy  was  called  to  bring  up 
the  lantern,  and  to  hold  it  over  t^  Margaret's 
bows,  which  he  did  for  seven  or  eight  minutes. 
Now,  the  court  cannot  conceive  any  possible 
reason  for  such  being  done,  as  the  natural  conse- 
quence of  that  x>ort  helm  was  to  bring  the  steamer 
altogether  out  of  the  way,  and  it  did  bring  her 
out  of  the  way  of  the  trawler  unwards  of  a  mile 
according  to  the  steamer's  rate  of  going.  Had  the 
steamer  been  meeting  or  crossing  the  trawler's 
course,  then,  indeed,  the  light  would  have  been 
necessary  in  order  to  avoid  the  chance  of  a  collision. 
With  such  views  the  court  cannot  but  prefer  to 
credit  the  statement  of  the  steamer  on  these  x>oints. 
But  now  the  evidence  moves  forward  to  the  actual 
crisis  of  these  occurrences.  Both  parties  agree 
that  it  was  after  the  second  of  the  two  changes  in 
the  steamer's  course — a  change  by  the  bve  which 
the  petitioner  called  starboarding,  but  which  beyond 
all  reasonable  doubt  was  porting — the  collision, 
which  then  became  imminent,  occurred.  Both 
parties  agree  that  it  took  place  in  about  three 
minutes  after  that  change.  The  steamer,  by  the 
admission  of  the  petitioner,  had  her  proper  fegu- 
lation  lights  all  burning  in  accordance  with  the 
statute.  The  trawler,  be  it  kept  in  recollection,  a 
full-decked  sailing  vessel  of  41  tons,  confessedly 
had  them  not,  in  violation  of  the  same  statute. 
Now  I  come  to  the  provisions  of  that  statute 
which  have  been  in  thia  instance  so  totally 
disregarded,  namely  the  5th  and  Gth  articles 
of  the  regulations  for  preventing  collisions, 
issued  in  pursuance  of  the  Merchant  Ship- 
ping Amendment  Act  1862.  By  an  Order  in 
Council  of  Jan.  1863,  the  5th  article  makes  it 
obligatory  on  sailing  ships  under  way  or  being 
toweid  to  carnr  the  same  lights  as  steamships  under 
way,  with  the  exception  of  the  white  masthead 
lights,  which  they  are  not  to  carry.  The  6th 
article  enacts,  **  that  whenever  the  green  and  red 
lights  cannot  be  fixed,  these  lights  shall  be  kept 
upon  deck  on  their  respective  sides  of  the  vessel, 
ready  for  instant  exhibition,  and  shall,  on  the 
approach  of  or  to  other  vessels,  be  exhibited  on 
their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most 
visible,  and  so  that  the  green  light  shall  not  be  seen 
on  the  port  side,  nor  the  red  light  on  the  starboard 
side."  Taking  for  granted,  then,  that,  from  her 
small  tonnage  and  her  occupation  as  a  fishing 
vessel,  the  trawler  found  it  difficult  or  injurious  to 
the  handy  working  of  the  fishing  gear,  in  compliance 
with  the  5th  article,  to  have  her  lights  fixed,  she  has, 
at  all  events,  violated  the  Gth  one  in  pot  having  kept 
the  green  and  red  lights  on  deck  oa  the  respective 
sides  of  the  vessel,  ready  for  instant  exhibition. 
Now,  in  such  cases  the  law  has  expressly  enacted 
that  in  every  cas^ol  co\W%\Qiv^  M  \\.  ^^\Ra3»\Rk'^<5k 
court  by  ^bkii  ftuOi  wV^vqu  Sa  \x«^^iM6^»^^xNa- 
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E  Ii>A  r.  Tub  Wai 


iMiou  ••(  sh.'w  n-|{ula(iiiti:>  n«  to  tliu  li<;hU  have 
cuntribuli,il  in  micli  uoUiiiiin.  tlic  ditp  which  liM 
Iwiii  RUilly  'if  tlliit  viuliiliiiii  uliall  l>o  iIlviiu^I  Id  tie 
ill  faull.  fXiv|it  it  bi-  iihuwn  ti>  Ihu  ■atiifaclian  of 
titf  murt  tiiat  thu  ctrcunuliiuuM  at  thu  catn  nmilv 
a  ik'iMrturo  truiii  die  n'lniUtiou  uucmMry.  Now, 
tlit'cuurt',  ia  ;hu  cue  U-foK  it.  Iim  <liUitoiitly  via- 
iiii[iiil  t1>u  vviiU-iiUL'  tu  HaxTIoin  if  «ttvli  jiutlf}^inir 
u)n'iiiii-iaiii.'L'«  iviiik-n.t1  an;  (lt>|>artur(-  fniin  tim 
■Wuiutiuii  ii:i  thu  iKirt  iif  thi>  trnirtcr  iiitvMBr}',  uul 
linn  fiiiiiiil  .1  >iK',  cxotfpt  ■  wh'ili-iialv  ami  ii  I'niitinucd 
vinlntiiHi  ''I'  '.Im  rcKulatiun  in  quMticm  nu  thv  jiart 
iif  Ihi'  traniirt  (Muld  U-  ■urmisi-il  at,  nui-ii— in  ulliur 
«<inld.  liiiit  -.'..Ii  lUi-ital  act  uf  the  inuiy  cuiild  jiiatif.v 
tlK  illi'^'ul  UL-l  uf  the  imv.  Knuh  uan  iictit  U'  tulir- 
lalid  liy  Uv.  wbicli  n-qiiirvi  ubtiUi^ncc,  aiiil 
pnnUUvn  iii  violatiun :  ftir  vvi.ii  iu  uukii  wliuic  ii<i 
(uMifiiiii  riiv-jv>  it  ha*  inwlu  tho  oaiTyitii;  of  oiiy 
Uiihit,  i'Xi'L-|iC  tbiwu  iu  acuinlaacu  with  tlwM; 
rviCuIatiiiiiM,  a  niiMk-iiiiNiiior  in  tlic  muter  ur 
uwner  of  '.ha  thiit  canyinii  such  forliiiMcn  ll|iht». 
la  this  uas,',  vhi'iu  fniiu  iti  peculiar  aiitl  iliii- 
actiDua  divuinitaiiccii— for  Ufp  «■  well  ui<  inupertj- 
ha*  Iwuii  liMt  bf  thu  volUtinii — iicrhaii*  tnu  iniiiulu 
a  detail  liiM  bivu  fonc  into,  the  cuurt  will  now 
lihicIikIu  tiiew  olMcrratiuiiB  witii  reading  from  tlic 
JiJIniiH  tliL>  (.^ii]>b|tic  (^xhonatlotiK  in  a  vate  very 
MLiiiUr  til  ilii*  of  tlio  ciiuncnt  jutlfcc  of  thi.-  llifin 
Ciiurt  iif  Ailitiinilty  in  KiiK'^nd.  ''  I  wiih  I  coulii 
ntif  ail]'  tuniia,"  stud  that  Icanutl  jnili:i;,  ''  utront; 
fnouKh  Iu  iiidui:i>  thoee  who  lutvigati-  vl'^kIs  ruuiid 
tbf  coa^tk  tu  Ivlieve  that  tlici'  limit  p:iv  attcutlon 
to  thi*  Ak-t  <if  I'arUameiiL  1  Kunt  tti^t  on  no 
nuny  uccaiiuna  the  couTt  hai  atxn  how  this  ntntnto 
luu  been  iliBreiraTdcd.  Han^  caiea  hare  iievn  made 
to  turn  niKiii  tho  umisiion  to  hoiit  the  proiier  li)thti 
when  aiiotlicf  vctael  hn»  bwii  seen  upproacbing. 
Then  at'itut  tbo  question  whetlier  thin  omission  was 
or  wai  not  the  oucuaiun  of  the  coltliicNi  andcr  oun- 
itidiTatiim.  tin  lueh  questkm*  it  i*  ofti^ii  dilBcult 
to  i-oiue  III  a  liaft.'  eoneliuiuii :  but  there  il  iiiie  eun- 
clafiun  tu  whiuii  ilie  court  eiii  come,  nami-l>-,  that 
the  tfcfcgunnl  which  tlie  LoBiilaturo  was  intenikil 
tu  providu  iiaii  been  ticgloctviT,-  1  do  hope  that  this, 
aiDonKst  other  iiiitanev*,  mar  be  a  warning  to 
all  those  eoncernetl  in  shippinf!  matters  that  tlicy 
mnat  attvml  to  the  pnividunt  i>f  th-i  Aat  of  Par- 
liament :  for,  if  they  do  not,  anil  their  vessels  are 
ever  run  down,  they  can  n«tlii-r  recover  in  this 
uiinrt  nor  in  uny  court  whalcvvr."  Tho  cam  of 
tlie  trawliT,  however,  is  that  lio  did  exhibit  projioT 
and  siifflclenc  lights.  Accordingly,  in  i^upimrt  iif 
that  aveniient,  hia  erldeiiLU  is,  that  fur  the  seven 
minutes  subwqnontly  to  the  flrtt  change  in  tlui 
st«Btni'r'i>  L'uursc  he  exhibited  over  his  port  bow  the 
lantern  light,  and  that  for  the  next  three  minutes 
that  elapsed  he  exhibit«>I  the  torch  or  lare-up 
light.  Now,  it  is  to  be  obsencd  that  in  tho 
article  la  which  he  alleftes  tho  light  exhibited 
during  these  last  tiiree  eventful  ndnulos,  the  torch 
or  flare-up  light  only  is  stated  to  have  been  held 
up:  and  as  to  the  lantern  light  stated  in  tlio  cri- 
iwnrv  idono  as  exhibits',  there  arc  grave  doubts  In 
the  tnind  of  the  court  that  it  could  then  have  U-cn 
held  up  in  any  eflicient  manner,  so  a*  to  have  shod 
a  light  of  any  force  or  continuity.  The  defts. 
alleging  tlist  there  were  no  p»cper  lights,  or  llRlitt 
In  pm]ier  time  exhibited,  deny  that  any  light  what- 
ever was  visible  or  seen  by  them  until  one  minute 
licforc  the  collision,  and  when  all  their  efforts  tu 
avoid  it  weri^  unavailing.  Iiecauac  too  late.  It  ii 
not  conlvndi.lI  by  the  petitioner  that  the  llare-up 
(the  fresh  light  hrnugnt  up  by  the  skiRier)  wai 
cxhibiteil  until  two  or  three  minutes  befon?  tho  eol- 
liiiiini.  lint,  ns  the  akipper  stated  tliat  whini  he  then 
Mine  on  deck  the  stcatiwi  waa  onc-niMlet  ol  i. 
mijf  off.  she  niuBt  hnvo  Iravcrsed  that  a^Me  \n  otv. 
minute  anJ  a  half,  bb  h«  rale  oi  »pee4'Wi»  W 


t  that  tbc  diuiM 


Z.-U 


k  Hilts.      It  is 
exhibittil  siioiiv 

!  ciillisiuu-~too  lute  tu  warn  any  ijfn 
isel  of  it*  vicinity.  On  the  ollm  bai 
...jwler  attributes  the  collision  to  tbc  Tia 
having  atnekeneil  her  imce,  and  to  iiiit  haiisfi 
and  Tuversed,  Bud  t'l  not  having  kept  out  «lkc 
But  it  is  ill  jiriiof  ihit  these  latter  iiK-afillH> 
iiltempted  by  the  Tvtr,,,-,  and  fur  thi:  reaxn  ii 
were  uiisuecessful.  Her  speed.  canyini;ai 
was.  it  apiH'nrs,  Ion  knots.  It  is  thnvfuivs 
lion  (or  the  assesiior.  whether  it  niigfa;  h 
Ikvu  ])ru'U-i)t,  ami  if  pniilunt  then  nsctsB 
her  to  have  .lone  »••,  since  hy  having  rewa 
iiriginal  L-.urto  she  drew  mure  in  shMr.  ■ 
tin'  uhanec  of  iiu'eiin);  some  straggling  vctM 
fncl  did  h,ippi-iL.  At  the  same  timiv  en 
sllowunce  must  U.-  made  for  the  liuinuis  < 
the  iiuisler  of  tlie  '/'ii»-.tr  luauifesti.'d  in  alM 
course  and  keejung  out  farther  simth  f 
niinales,  and  then  nut  resuming  lu( 
until  ho  liad  reasonable  gnmnds  fur  h 
that  he  ha<l  left  all  tho  trawlers  on  h 
IxHird  lioiiin,  and  safe  astern.  I'pin  s  4i 
■iilcraliuii  of  nil  the  citcunisiancei  of  the  e 
cuurt.  having  the  concurrence  of  the  lean 
wesson,  is  of  opinion,  first,  that  the  viotalioo 
sixtli  .Uniinilty  regulation  by  tlic  J/w)" 
tributtd  to  the  collision:  sccinldty,  that  tk 
exhibited  by  the  .Uirgiinl  were  not  ethil 
vulllclent  time  to  prevent  the  collision,  nor  is 
way  as  to  ni.ikethuni  most  visible :  thirdly,! 
JW-xr  w.is  justilitHl  in  going  at  the«p«il^ 
fourthly,  that  the  collision  was  solely  eauiri 
.\tur-irirtt'^  ni)n-ol>serrance  of  the  Ad 
rvgiilations  as  tu  light,  both  as  to  podti 
manner  of  exhibition ;  and  lastly,  that  thi 
ijiirrl  was  solely  to  blaine.  The  petitioi 
tlierefore  lie  dismissed ;  but,  as  the  uwnwi 
7W-.(.-  did  not  pix-ss  forcosts,  without  uosta 


(Before  Keli. 
c.  The  Wisx  o 


thee  it  aothitui  ia  llit  Ailmira'tg  rvhi  itf  A 
litiit  liiKH,  K&rk  viS  t^coHtniU  iiaj  thi/i  of  I 
or  fmaJ'niHi  the  cunsi  i/H--iietj  of'  if wy  mylftl 
of  preciiilioa  i«/iuW  Im  tlw  Ofiiiiviij  p 
mniiain,  w  hy  the  tjiteinf  rirrHUUt'iaixt  of 
imil  llr.  Cvvrt  of  Aihaimllg^  trill  linlil  w 
IJiOiK  wAlch,  iHtiitioft  OH  hirrhjhl  umtcr  tag 
nil-  <•/  Mil  '/ieiivj  mo/,  HViiu  no  •jfort  to 
•vlliiH'iR,  irA.«  Ac  n-tiM  tin'f  ihio:  ^<  had 


I>r,  Dhii.  Dr.  Cob'^uukii,  and   Iltiirj  tipp 
the  l,i>. 
]>r.  7''>u-n4ia';aiid  Dr.  EhiyUit  for  the  I 

Kki.i.v,  J.,  in  giving  judgment,  said : — T 
t)t  Hio  British  buniue  /rf.i,  of  South  SU 
tlic  Kuisian  barijue  Uau  for  dam^^cs  for 
Inss  of  that  vessel,  run  down  by  the  H'n 
ilitli  July  last.  These  two  veam-ls.  the 
ton*,  twelve  ham  Is.  and  the  W<ua,  . 
eighteen  hands,  had.  as  it  chanced,  been  in 
from  an  early  hour  that  morning  beat! 
channel  of  Tcnedos.  tioiiad  to  Cunstanl 
Ivllast,  with  a  Hue  working  farocxc  fit 
M.tl.W..  and  the  weather  tine  and  dear. 
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The  Ida  v.  Thk  Was  a  of  Nicolaistadt. 


[Ibelaki>. 


it  was  about  one  hour  after  mi<l-<lay,  when  they 
tacking  between  the  island  of  Gadaro,  lyin^on 
port  hand  as  they  beat  to  windward,  and  tlie 
[oiikari  Shoals,  which  lay  on  their  starboard  hand, 
the  luaiuliuid  of  Asia  Minor,  opposite  to  the 
md,  and  where  the  channel  is  but  three-quarters 
a  mile  orer,  the  Ida  on  her  port  tack  towards  the 
island,   and   the    Warn  on  her  starboard  tack 
'irds  the  island,  both  under  all  plain  sail  except 
th*^y  met  somewhere,  being  on  the  opposite 
iks,     between     the     island     and     mid-channt*!, 
the  Wasa  striking  the  Ida  went  to  the  bottom 
j^  few  minutes  after  in  seven  fathoms.    These  facts 
undisputed.    Let  those  which  arc  in  controversy 
now  considered;  and  in  doing  so  a  very  im- 
'tant  circumstance  is  to  be  borne  in  mind,  namely. 
X  the  collision  took  place  in  the  clear  liglit  of  u 
id^ummer  day.    The  Idas  case  is,  that  wiicn  slie 
~  come  round  on  her  port  tack,  about  lo'>  yards 
>2^.E.  of  the  east  end  of  tlie  island,  whicli  was  as 
as  she  could  with  prudence  approacii   it  on 
»unt    of  foul    grouml    and    a    strong    current 
Liming   north   to  south,  she  was  not  under  com- 
•iKi,  when  the  Wascu  although  being  at  more  than 
iplc  distance  to  have  kept  away,  continued  on  her 
board  tack,  and,  without  adopting  the  slightest 
ins  of  avoiding  the  Mi,  ran  into  her.     ( hi  the 
hand,  the  Wasa  insists  that  where  the  colli- 
occurred  was  not  within  150  yards,  but  at  a 
:er  of  a  mile  distance  from  the  island,  and  not 
'U  the  Ida  was  in  stays,  but  after  she  had  filled 
and  was  for  some  time  under  way  on  her  \yoTX. 
;  and  that  the  Idtt  meeting  her  end  on  luffed, 
tiipting  to  go  to  windward,  instead  of  keeping 
Lt  .of  her  way  as  she  (the  LUi)  was  bound  to  do, 
ij^^liig  the  wind  on  her  port  side.     Upon  these 
Wposing  statements  but  one  and  the  same  question 
fl^**  Arise  for  a  decision  between  them,  namely,  was 
^d/i  when  struck  by  the  ir<i.s'a  undtir  way  or 
,  ?     For,  if  under  way,  her  case  as  a  party  solely 
^^  it  led  to  damages  is  at  an  end,  and  different  con- 


aid. 


'X'ations  might  then  arise  as   to   whether  both 


^®«<*l3  were  not  in  fault.  A  mass  of  conflicting  and 

-^*i  incredible  evidence  produced  to  support  each 

y^    these  statements    has  more  than  usually  im- 

^^•«sed  the  court  witli  tlie  conviction  that  very 

^^     of    the   many    who  hap^ien    to    be    present 

^^    tlie  occasion    of    any    sucli  occurrence  pos- 

r^J*   either  sufficient  presence  or  perspicacity  of 

^^*Ul   to  qualify  them   to  l)e   accurate  observers, 

^^  that  clearness  of  understanding:  an<l  memory  to 

5^  reliable  narrators  of  it.    Enough,  however,  can 

^   gathered   from    indisputable  circumstances  to 

^^Ikable  a  sound  conclusion  to  be  arrived  at.    Now, 

'the  question  as  to  whether  the  Ida  was  under  way 

V  not  can  be  proveil  cither  by  direct  evidence  on 

the  point,  or  by  the  circumstantial  evidence,  imr- 

tlcularly  of  where  she  went  down,  all  the  witnesses 

agrueing  that  the  latter  place  was  but  two  or  three 

hundred  yards  £.  and   S.  of  the  place  where  she 

was  struck.   Taking  up  the  latter  class  of  evidencH* 

firat,    wliat  appears?    The  master    of    the    Wilsu 

gays  that  he  had  her  sails  full  when  the  Ida  was 

2>  in  the  wind,  and  that  in  five  or  seven  minutes 
ter  he  met  the  IcLi  under  way,  nearly  one-third 
channel  over.  Now,  the  master  of  the  Idti,  on  cross- 
examination,  says,  that  when  going  about  his  first 
order,  '*  helm-a-lee,"  wajs  three  and  a  half  or  four 
minutes  before  his  second  order  of  "let  go  the 
haul/'  and  that  the  second  order  was  two  minutes 
before  the  collision.  Now,  as  the  Wasn  consumed 
fruin  five  to  seven,  say  six  minutes  before  she  met  the 
IduL,  and  as  the  Ida  consumed  the  same  sL\  minutes 
in  tacking,  it  is  clear  that  the  Ida  must  have  been 
•truck,  not  under  way,  but  when  occupied  in 
the  uianocuTre  of  tacking,  and  therefore  not 
under  conuuand.  Now,  it  is  admitted  that  the 
Ida    went  aboul  for  her  port  tack    about    15U 


yards  off  the  island,  and  the  question,  then, 
may  be,  was  the  Wasa  able  to  reach  to  that  place — 
say  three-quarters  of  a  mile  from  the  Ytmknri 
Shoals — where  she  went  about  in  six  minutes? 
That  she  was  well  able  so  to  do  is  clear ;  Capt.  Searlc 
states  that  her  speed  then  was  seven  knots  an  hour, 
and  this  speed  will  allow  exactly  six  minuti^  for  the 
three-quarters  of  a  knot;  so  that  these  calculations 
make  it  very  clear  that  the  collision  was  at  the 
place  where  the  Ida  was  tacking  before  she  was 
under  command.  Again,  the  master  of  the  Ida 
says  that  his  course  was  K.  and  N.,  and  that  when 
going  off  she  fell  on  to  E.S.E.,  and  had  come  up 
about  E.  at  the  time  of  the  collision.  This  .state- 
ment, wonderfully  l)ornc  out  by  the  log  of  the 
Wana,  seems  confirmed  by  it.  That  log  had  the 
following  entry :  *•  At  one  o'clock  p.m.  this  day  (the 
day  of  the  collision)  tacked  off  the  Yonkari  Shoal, 
and  stooil  over  for  Gadaro  Kock  on  starboanl  tack. 
About  seven  minutes  after  tacking  met  a  banjue  on 
the  port  tack,  which  at  that  time  app*»ared  to  !« 
fallinc:  off  a  little,  in  accordance  with  the  Admiralty 
rule  that  a  ship  on  the  port  tack  shall  give  way ; 
but  as  she  approachetl.  nearer  she  was  luffed  up  in 
the  wind,  and,  as  it  was  impossible  for  us  to  fall  off, 
ordered  the  sails  to  be  hauled  aback,  but  before  the 
sails  were  got  about  the  acci<lent  occurred — the  ships 
struck  each  other."  Bearing  in  mind  the  observations 
already  made,  'that  six  or  seven  minutes  would  bring 
the  Wasa  to  rlio  ground  where  the  /t/a  was  in  stays, 
and  Searlc^•^  '.'vidence  that  she  was  slow  in  coming 
round,  it  w<»:ild  seem  as  if  the  "  falling  off  a  little  " 
and  "  the  luffing-up  "  mentioned  in  the  log  were  the 
very  changes  the  Ida  was  undergoing  in  coming 
round  to  her  course,  and  not  her  compliance  with 
the  Admiralty  rule  when  there  was  no  occasion, 
still  less  the  violation  of  it,  when,  had  she  been  act- 
ing under  it,  her  own  destruction  would  have  bet*n 
the  most  likely  consequence.  Again,  the  chief  mate 
of  the  Wasa  deposed  that  her  bowsi)rit  and  jiblK)om 
liad  run  in  over  the  IdiCs  deck,  between  her  main 
and  fore  masts ;  the  vessels  fast  in  each  other  for 
four  minutes.  And  the  second  mate  of  the  Wami 
deposes  that  the  Worn  afterwards  backetl  out  all 
clear,  neither  chafing  her  boom  nor  hurting  her 
bowsprit.  It  is  safely  to  be  inferred  from  this  cir- 
cumstance that  the  Ida  could  not  have  been  under 
way.  Again,  the  log  and  evidence  of  witnesses 
state  that  the  starboard  anchor  of  the  Wann^  hang- 
ing at  the  cathead  when  she  was  afterwards  driven 
astern  on  the  wreck  of  the  fd'i,  hooked  the  maintop 
backway,  breaking  the  maintop  and  foremast ;  yet 
the  master  of  the  Wasa,  admitting  that  his  bulwarks 
spread  over  his  bows,  denies  that,  when,  as  he  stated, 
the  collision  commenced  by  his  starboard  bow 
bruising  along  the  port  bow  of  the  Ida,  some  anchor, 
hanging  in  the  same  place,  touched  the  Ida. 
Now,  this  denial,  taken  with  the  fact  that  the 
ir({^(\<(  stem  was  crushed  in  and  not  twisted, 
is  sufficient  to  prove  that  the  Wasa  must  have 
come  stem  on  to  the  starboard  side  of  the 
Ida,  and  therefore  not  have  met  her  under  way, 
end  on,  as  stated.  Now  comes  the  din.'ct  evi- 
dence of  inde{)endent  witnesses,  who  were  present 
in  the  chiinnel  of  Tenedos  at  the  verj'  time  of  the 
occurrence,  and  who  had  been  that  morning  In-Mting 
up  to  windwanl,  and  also  Capt.  Searlc  of  the  Prairit 
Gem,  and  Capt.  Denison  of  the  Austria — British 
vessels.  The  former  was  standing  on  the  poop, 
which  was  four  feet  above  the  deck  of  his  ship,  the 
Ida  and  the  Warn  on  his  weather  side,  both  tlien  on 
the  starboanl  tack  to  the  island,  the  Id<.i  about  a 
quarter  of  a  mile  ahead  of  the  Wosa^  the  latter  in 
the  wake  of  the  Idii,  he  (Capt.  Searle)  being  again 
in  tlie  wake  of  the  HV^ti  and  ai)out  one  quarter  of 
a  mile  distant  on  her  lee  quarter.  This  witness, 
thus  situated,  de\)osea  t.lvA.1  Vvv;  «aw  \X\vi  Ivlu  ^vkv.^ 
close  over  to  tYic  \a\8ii\!\,  \jo  'n'\>ioMi  ^iJws>4N.V^^'wJ5» 
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of  it,  hoTo  in  stays,  till  un  the  port  tack ;  that  she 
had  not  gathereU  way  upon  her ;  and  that  before 
she  got  into  conniiand  he  saw  the  W(ua  oomc  up 
right  under  her  lee,  and  run  right  into  her  between 
the  two  masts,  and  right  about  the  centre  on  the 
etarl)oard  side.  The  Warn  had  let  go  neiUier  top- 
sails nor  headsuils,  nor  altered  her  course  in  the 
least,  but  wont  straight  on  till  she  struck  her.  The 
witness  concludes  by  adding,  that  when  the  collision 
happene<l  the  Wom  was  sailing,  the  /dn  was  sta- 
tionary. The  evidence  of  Capt.  Deiiison,  of  the 
AuMrin  is,  that  he,  lying  about  one  mile  to  windward, 
saw  the  Ida  as  she  was  tacking  and  hoving,  left  the 
deck,  was  recalled  by  his  mate  in  two  or  three  minutes, 
and  then  saw  her  iK'ginning  to  hink,  **  sinking  and 
sinking,**  as  ho  expressed  it,  till  she  went  down, 
about  two  or  three  hundred  yanls  from  where  he 
saw  her  tacking,  with  her  topmasts  over  water; 
and  he  says  that  she  could  not  have  gathored  way 
on  her  in  that  two  or  three  minutes  he  was  ofif  the 
deck  ;  and  in  the  month  of  S«.'pteniber  aftor,  on  his 
return  voyage,  he  saw  the  topmast  in  the  same 
place.  This  latter  evidence  supplied  the  circum- 
stantial evidence  of  the  Idti  not  having  been  in  com- 
mand when  she  was  struck,  and  is  further  corro- 
borate<l  by  that  of  Capt.  Campbell,  of  the  liahiorai, 
who  saw  the  topmast  in  the  place  described  in  the 
month  of  October  next  after.  The  evidence  of  the 
master  of  the  Wasa  upon  these  points,  namely, 
the  place  where  the  Ida  was  struck,  and  where  she 
went  down,  must  be  passed  over  by  the  court  as 
undeserving  of  its  attention.  Impressed,  then,  with 
the  strongest  conviction  of  the  truth  of  the  Mi*s 
statement,  the  court  find  that  there  is  one  circum- 
stance outside  of  it,  yet  of  so  strong  a  nature  that 
it  should  be  adverted  to.  The  evidence  of  the  man 
at  the  wheel  of  the  Wasa  is,  that  when  the  master 
of  the  WiLsa  saw  the  Ida  just  two  minutes  before 
the  collision  he  gave  him  orders  not  to  give  way,  he 
(the  master)  adverting  to  the  rule  of  the  road 
that  a  vessel  with  the  wind  on  her  ^xirt  side  was  the 
Tcssel  to  give  way  ;  that  the  master  repeat^  that 
order  two  or  three  times  during  those  eventful  two  or 
three  minutes;  and  that,  added  the  witness,  had 
the  Wasa  given  way,  and  had  sufficient  room  to  do 
so,  the  collision  would  not  have  occurred.  The 
Court  adverts  to  this  to  warn  masters  that  there 
is  another  and  most  continuing  rule  which  says, 
that  nothing  in  the  Admiralty  rules  shall  exonerate 
any  ship,  or  owner,  or  master,  or  crew  from  the 
consequences  of  any  neglect  of  any  precaution  which 
may  be  required  by  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of  the  case,  and 
that  the  Court  of  Admiralty  has  held  that  vessel 
to  blame  which,  insisting  on  its  right  under  an 
Admiralty  rule  of  not  giving  way,  had  made  no 
effort  to  prevent  the  collision  which  it  thought  was 
in  her  power,  and  which  consequently  it  was  her 
duty  to  have  done.  Looking  at  all  the  circum- 
stances of  the  present  case,  and  having  carefully 
gone  over  the  whole  of  the  evidence  with  the  asses- 
sors, the  Court — agreeing  with  those  gentlemen — is 
of  opinion  that  the  Ida  was  not  under  command  at 
the  time  when  she  was  struck  by  the  ]Vasa ;  that 
the  collision  was  attributable  to  the  latt^-r  vessel 
obstinately  persisting  to  keep  her  luff  when  a 
stroke  or  two  of  the  weather  helm  would  have  pre- 
vented the  occurrence ;  that,  as  the  Wasa  was 
under  command,  and  the  Ida  |)owerless,  the  Warn 
could  easily  have  kept  away,  and  did  not  do  so ; 
that,  in  fact,  the  Wasa  was  solely  to  blame ;  and 
that  there  must  be  a  decree  in  favour  of  the  Ida 
with  costs. 

The  Court  was   assisted  by    Capt.  Miller   and 
Lieut.  Crosby  as  assessors. 


Dublin^  Saturday^  Aug.  25,  18S& 

(Before  Kjsllt^  J.) 

Be  The  Isabella,  of  GLAaoov. 

Material  wen — Lien  on  ship  Jhr  rtpain  and  9^.. 
Comtruction  of  statute  19  j'  20  I'k<.  c97. 


Hk 


i/A 


The  M  section  of  tU  19  ^-20  llci.c07,  it 
to  the  rights  and  remeaies  of  jienmu  harin^ 
for  irjMiirit  done  or  supplies  furnished  to  skipt, 
ronstrufd  as  a  rewetiiai  enat:tment,  iuteaded  to 
and  not  restrict  those  rights  and  remedies;  c 
order  to  secure  these,  rights  and  remedies  to 
who  hud  claims  as  material  men  in  all  pan\_ 
United  Kingdom  not  being  strictly  Knglish  vo.^r'  -(s* 
in  flif  ( 'haunel  Inlands^  the  bth  section  of  the  ^^fcV^J 
Virf.  c.  t»7,  teas  paused  ekclaring  all  ports  rir  — ^!J^ 
I 'ill  fed  Klngdoi'i  and  the  C/utnnel  Islands^  "*  ,. 
ports,  and  thereby  ttdarging  in  facov  of 
of  cluint'ints  tlie  jurisdiction  of  the  Iridi  i. 
Admiralty  in  Kngland, 


MTir/v,  on  a  petition  by  material  men  for  the 
sliip^  it  appears  that  me  petitioners  had  agreed 
to  the  agent  of  the  owners  of  t/te  ship  for 
the.  ^petitioners  put  tltemseloes  out  of  court  m 
mdcy  and  tlttir  claim  is  simply  one  of  contract. 


Kelly,  J.,  in  giving  judgment  in  this 
—This  is  a  petition  on  the  part  of  Messrs.  Sl^ 
and  Hrazil,  as  material  men,  against  the  't^^-'V^- 
ImMla,    of    Glasgow,    for    repairs   and  ••-''?*', 
furnished  to  her  by  them  in  the  course  ©^  jj? 
month,    when   lying  in  Kingstown    harbour,  <* 
praying  a  decree  of   sale  against  her  for  the  ptf 
ment  of  their  several  demands.    The  proctor  fortkr 
haliella  has  appeared  under  protest,  and  on  the  pit 
of  her  owner  has  exhibited  a  declinatory  excepooii 
setting  forth  two  distinct  grounds  of  objection  M 
the  jurisdiction  of   this  court :   the  first,  that  l^ 
cording  to  the  maritime  law  of  this  realm  by  uMA 
the  High  Court  of  Admiralty  is  bound,  matenl 
men  supplying  necessaries  to  a  British  ship  in  i 
home  port  acquire  thereby  no  right  or  Uen  iguiit 
sucli  ship;  tlie  second,  that  if  this  court  evenbi 
jurisdiction  in  such  matter,  it  had  none  in  respect  rf 
the  matters  alleged  in  the  petition  in  the  preiaii 
case.    In  support  of  the  first  ground  of  objectkA, 
the  case  of    the  Neptune,  3  Knapp,  P.  C.  C,  v« 
strongly  insisted  upon,  and  the  arguments  so  fix- 
ccssfully  used  against  the   lien   were  ingenioatlj 
adopted  in  the  argument  in  the  present  case ;  nor 
could  it  well  have  been  otherwise,  as  all  the  beario^ 
on  the  subject  had  been  exhausted  in  that  arfi* 
ment  and  on  that  decision.    That  decision  was simplf 
that  material  men  have  no  lien  for  suppUes  f umichn 
in  England  on  the  proceeds  remaining  in  the  registiy 
of  the  Court  of  Admiralty  of  a  ship  sold  undef 
its    decree.     Now    that    decision,  confined    moit 
guardedly   in     its    language  to    a   case  of  s«p- 
plies  furnished  in    England,  followed,    but    as  i 
corollary,  the  prohibitions  which  nearly  a  centny 
and    a    half    earlier    had  been    granted    by  thr 
Courts  of  Common  Law  in  England,  Testraining 
the  High  Court  of  Admiralty  of  tliat  kingdom  fnn 
entertaining  suits  in  conformity  with  the  docrri» 
of  foreign  mercantile  law,  by  which  it  was  held  ibst 
material  men  had  a  lien  on  the  ^p  itself— thsi 
decision  basing  itself  on  the  reasoning  of  Lord  HanJ- 
wicke  in  Buxton  v.  Snee,  and  using  its  language, 
namely,  **  If  the  body  of  the  ship  is  not  liid>Ie  or 
hypothecated,  how  can  the  money  arising  by  sale  be 
affected  or  followed,  the  one  being  consequential  of 
the  other  ?  **  no  new  principle  was  enunciated,  but  it 
merely  carried  out  what  had  been  the  ground  itf 
ihQse  prohibitions — namely,  that  the  law  of  Englsnd 
W^V  Tv^N^  «Avy^\xA>}Qa.\.\QA\rAs^Ql  the  civil  or  ffi>Ki^ 
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ig  ttxa,^    material  men  had,  in  respect  of  such  con- 

racts,  any  lien  upon  the  ship  itself,  and  prohibiting 

Imm©  proceedings  which  could  only  be  justified  by 

he  exis-tence  of  such  a  lien.    When,  then,  this  court 

B  aslcecl    to  receive  that  decision  as  auUiority  in  the 

xesen^     case,  it  naturally  looks  to  the  antecedent 

ind  present  state  of  the  law  on  this  subject  in  Ire- 

»nd,  and  upon  the  very  threshold  of  such  investiga- 

toon    i^      flnds  that  no  prohibition  has  been  ever 

p*^^^^<i    -with  respect  to  this  matter  in  this  country, 

tmtiii  tJtxe  year  1857  the  very  question,  similar  in  all 

aspects    to  the  present  one,  was  raised  before  this 

court,  and  very  ably  argued.  That  case  was  the  Cinque 

•rreres^  of  Brest.   Referring  to  my  notes  of  the  judg- 

■Jftut    t-hen  given  by  me,  I  find  that  after  declmng 

*.   f*^    ^^    beyond    doubt  that  by  the   general 

■^^tinie  law  material  men  had  a  lien  upon  the  ship 

Sr^'j*  I  added  as  follows:— "But  in  Ireland,  as  in 

-^"^gland,    the  law  of    nations,  of   which  the  lex 

*^^<Mo*-/a  is  a  branch,  is  part  of  the  common  law 

Sv  ^  *^  ^^'*  *®  i*  ^*  unrestrained,  or  as  it  is  modified 

2^1*  ^^^^tes,  or  by  the  municipal  courts.    Now,  in 

**^*x\d,  which  did  possess  its  independent  legis- 

^^J*^*^-,  and  still  possesses  its  independent  municipal 

j»^^^s,  the  High  Court  of  Admiralty  (unlike  as  in 

^^*^nd)  has  been  permitted  to  exercise  a  juris- 

^^^^On,    carryine   out    to  a  limited   extent    that 

^^^^iple  of  the  kx  mercatorioy  namely,  that  a  ship 

^?^*^  is  liable  to  material  men  with  this  proviso, 


that; 


she  is  a  foreign,  not  a  domestic  ship.    That 


&i^^.        Buc  18  a  loieigu,  not  a  aomesuc   snip,     jiaai 
♦^^-^Oiction  no  statute  has  been  passed  to  alter,  and 


L 


^^  'pTohibition  or  appeal  has  been  interposed  to 
•"^"^ent.  Influenced  by  such  considerations,  and 
•^P'^rted  by  a  long  and  unvarying  course  of 
pT^^tice,  I  hold  myself  bound  to  administer  the 
>^^  of  the  court  as  I  find  it,  and  am  of  opinion  that 
I  ^ould  not  be  justified  in  declining  to  exercise 
authority  under  it  when  legitimately  appealed  to." 
To  these  conclusions  I  still  adhere,  founded  as  they 
are  upon  the  undeviating  practice  of  the  court  for 
snore  than  a  century.  Upon  the  uniform  decisions 
of  my  predecessors  upon  this  bench — and  yet  more 
■pon  the  fact  that  that  practice  has  neither  been 
prohibited  nor  restrained — under  such  circum- 
atanccs  of  difference,  therefore,  as  a  prohibited 
jmd  an  unprohibited  jurisdiction,  and  also  of 
the  decision  in  the  case  of  the  Neptune  being 
mecially  limited  to  supplies  furnished  in 
JBngland,  I  feel  justified  in  declining  to  be  guided 
by  that  decision  as  an  authority  in  the  present  case. 
But  it  has  been  further  urged,  that,  admitting  this 
practice,  namely,  that  the  ship  is  liable,  provided 
she  is  a  foreign,  but  not  a  domestic  vessel,  the 
laabella,  although  hailing  from  Glasgow,  is  a 
domestic  vessel,  and  therefore  falling  within  the 
proviso,  is  not  liable;  and  in  support  of  that  argu- 
ment the  19  &  20  Vict.  c.  97,  is  relied  upon.  Now, 
that  statute  in  sect.  8  enacts  as  follows :— **  That  in 
relation  to  the  rights  and  remedies  of  persons 
luiving  claims  for  repairs  done  to,  or  supplies 
famished  to  or  for  ships,  every  port  within  the 
United  Kingdom,  the  islands  of  Man,  Guernsey, 
Jersey,  Aldemey,  Sark,  and  the  islands  adjacent, 
being  part  of  the  dominions  of  Her  Majesty,  shall 
be  deemed  a  home  x>ort."  The  argument  then  is, 
that  Glasgow,  to  which  port  the  Isabella  belong^, 
being,  by  force  of  the  enactment,  deemed  a  home 
port,  the  Isabella  must  be  considered  as  a  domestic 
ship,  and  therefore,  not  being  liable  for  her  repairs 
and  supplies  under  the  law  as  administered  in  this 
court,  the  persons  having  claims  on  those  accounts 
most  lose  their  rights  and  remedies  against 
her.  But  the  enactment  in  very  terms  relates 
to  these  rigftts  and  remedies  in  order  to  enlarge 
them  and  to  abrogate  them.  It  is  a  remedial 
enactment,  and  to  be  construed  liberally,  and 
by  no  force  of  construction  can  be  wrested 
to  so  palpable  a  self-contradiction    as  the  pro- 


posed interpretation  of  it  in  this  argument  dis- 
closes. It  is  very  certain  that  the  intendment  of 
this  enactment  was  as  follows: — ^The  English 
Court  of  Admiralty  having  by  prohibition  and 
appeal  totally  lost  its  jurisdiction  in  material  suits, 
it  was  in  a  short  time  afterwards  restored  to  it  by 
statute  as  against  foreign  ships,  and  afterwards  as 
against  British  colonial  vessels ;  but  the  exercise  of 
that  jurisdiction  was  restrained  to  English  or  home 
ports.  In  order,  then,  to  give  rights  and  remedies 
to  persons  who  had  claims  as  material  men  in  all 
the  x>orts  of  the  United  Kingdom  not  being  strictly 
English  ports,  and  in  the  Channel  Islands,  the 
enactment  referred  to  was  passed,  declaring  all 
ports  within  the  United  Kingdom  and  the  Channel 
Isluids  home  ports,  and  thereby  enlarging  in  favour 
of  that  class  of  cdaimai^ts  the  jurisdiction  of  the 
Irish  Court  of  Admiralty  in  England.  For  all 
these  reasons,  then,  the  court  overrules  the  first 
ground  upon  which  a  declinatory  exception  is  taken. 
The  second  ground,  however — namely,  that  the 
court  has  no  jurisdiction  over  the  matter  stated  in 
the  petition — must  be  allowed.  The  petitioners 
alleging  formally  that  the  repairs  and  supplies 
I  were  furnished  upon  the  credit  of  the  ship,  dis- 
tinctly pleaded  in  their  fourth  and  seventh  articles 
that  they  had  been  in  communication  with  the 
agents  of  the  owner  in  Kingstown ;  that  in 
consequence  of  that  they  had  agreed  to  fur- 
nish the  repairs  and  supplies,  and  that,  in 
consequence  of  an  order  to  that  effect  from  the 
same  agents,  they  had  discontinued  their  services. 
One  of  the  petitioners,  Sheridan,  in  his  leading  affi- 
davit, states  that  when  he  wanted  payment  the 
master  told  him  to  apply  to  those  very  agents.  Now 
these  allegations  of  the  petitioners  themselves  appear, 
in  the  judgment  of  the  court,  to  present  an  insupe- 
rable objection  to  this  action  being  maintained  by 
them,  the  contract  which  they  seek  to  enforce  as 
against  the  ship  luving  been  entered  into  by  agree- 
ment with  the  agents  of  the  owners,  the  result  of 
communication  with  them,  and  upon  their  responsibi- 
Uty.  The  petition  and  its  schedules  are  open  to  other 
peculiar  observations,  but  those  already  made  with 
reference  to  the  agreement  with  the  acknowledged 
agents  of  the  owners  and  on  land  sufficiently  show 
that  it  is  the  common  case  of  contract,  and  that  the 
Court  of  Admiralty  cannot  have  cognisance  of  such 
a  suit.  This  ground  of  exception,  then,  being  held 
good,  the  Court  dismisses  this  petition  with  costs. 
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EASTERN  DISTRICT  OF    NEW  YORK. 

(Before  Benedict,  J.) 

The  Saxoioa. 

Collision — Steam  propeller  and  schooner  look-out — 
Sudaen  tack  of  schooner. 

Where  a  schooner,  loaded  with  oysters,  in  order  to  fjet 
to  her  pier  tacked  without  noticing  an  approaching 
steam-propeller,  and  was  run  into  and  sunk : 

Held,  tliat  on  the  evidence,  the  schooner  was  so  near  the 
propeller  when  she  tacked  across  her  course  that  the 
latter  had  not  time,  though  she  immediiUely  reversed 
her  engine,  to  stop  herself: 

Tliat  it  was  good  management  under  the  circumstances 
for  the  stejamer  to  endeavour  to  stop,  although  when 
her  engine  was  reversed  she  could  not  sheer,  rather  than 
to  have  endeavoured  to  s/teer  either  way  by  keeping  on 
at  risk  of  toss  of  Itje : 

That  the  steamer  vjos  U  fauU  Jw  w>\.\«wiVt^  ^\m^-^s>»x 
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niKritidtf  sUtti'Uftl  on  the  j'nfnu'd  part  n/'  thti  rvs-W, 
//«/  imisiU'ir/i  tis  it  ints  lUtnlv  /'»  ufifimr  that  the 
srhoiHitr  u'fts  Ai'O/i  lis  snun  r/s  s/u  ratnr  in  vit-ti\  the. 
nL-'fhie    t,f  tht:    iu^K-'tut    ditl   not    i-*tntribnlc   to   thu 

ntlUsion  : 

Tint  t/f  srfum.i' r  trtt:i  in  jauU  jhr  thn.'i  Itttkimj  so  untr 
tftfi  stuuiU.i\  ami  .</«'  iftii.sl  frt-ar  tht  foss. 

Tlioac  y>\'Tv  tw<)  libels  HIlmI  l»y  Ihc  ro^jKHitivc 
owners  i)!  ihe  .sch<K)iior  IVZ/i/'/i  /Jriiit.,  ;iu(l  her  oarjxo 
of  uystLTs  ;  tlie  sciiouner  having  Ih-cii  sunk  by  the 
«Si.'''#t/«/  on  the  Uh March  \^i'*.\  in  tlie  Ilmlson  Uiwr 
in  ihe  i»ort  of  New  York.  The  lestiuiony  in  the 
oase  \v;ii  vory  voUiniiiKiu.'i,  some  furty-four 
witnesses  having  bcuii  exaniinitl.  The  uiiiin  iiU'.u 
of  the  colli.-tion  sutlieiently  iipiKrar  in  the  opinion  uf 
he  court. 

For  tin."  sehinuier,  Jk/U.^  lUitn^  and  Ikurlim. 
For  the  steamer,  Jlurctt  anil  Jhinsimuk', 

Blxkukt,  .J. — Since  the  rwei>ti<jn  of  the  briefs 
of  eDunsel  1  have  taken  time  auiUeiiMit  to  enable  nic 
to  go  over  all  the  testimony  witii  cari.\  and  test  by 
the  evidence  itself  the  correctness  of  L-ach  proiKisi-  , 
tion  advanced  on  cither  tiide  ;  and  thou;j:h  the  case 
has  l)een  examined  both  by  counsel  ami  by  me  in 
many  asiK^cts,  I  am  of  the  opinion  that  its  decision 
must  turn  upon  the  determination  of  a  single  (Ques- 
tion of  fact.  The  undisputed  facts  are  these.  About 
one  p.  m.  the  Su-o/ao,  liaving  left  her  b«>rth  at 
lloboken,  Avas  moving  down  the  Hudson  liivcr  in  a 
straight  course  southerly  to  sea,  at  a  spivd  of  from 
four  to  five  knots  an  hour.  She  was  in  charge  of  a 
licensed  pilot,  who  stood  ujwn  the  briilge  of  the 
vessel  directing  her  course,  where  al>o  her  master 
was  stationed  in  the  dii^chargu  of  his  duties.  The 
tide  was  Hood,  with  a  full  breeze  from  the  wi'Stward 
or  thereabouts.  The  weather  was  fair,  and  no  vessels 
were  in  the  way  to  interfere  with  her  movements  or 
obstruct  hor  view.  About  the  same  time  the 
schooner  \'iihuj»  Jjiidt;  bound  to  I'ier  4;J,  on  tlie 
east  side  of  the  river,  with  a  load  of  oysters,  came 
into  the  river  from  below,  and  in  order  to  make 
her  landing  at  Pier  lo  adopteil  the  following 
mancuuvres  : — First  she  ran  up  somewhat  past 
l^ier  4o  under  full  sail,  and  tlien  tucked  and  stoul 
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southerly  some  distance,  when  coming  into  the  wind 
she  lowered  her  foresail  and  stood  northerly  again 
under  jib  and  mainsail  uutil  about  opi)osite  the 
pier,  when  she  again  came  into  the  wiml,  lowered 
her  mainsail,  and  then  wore  and  stood  towards  her 
pier  on  an  east  courK'  under  jib  lUono.  This  last 
mana'uvre  brought  her  uix>n  a  course  direitly 
across  the  course  of  the  SiiJ-unia^  then  coming 
down  the  river,  and  while  so  proceedinir  she 
was  struck  by  the  :^i.rfniia  on  her  lari)oard 
sitle  about  twenty  feet  from  her  stern,  and  cut  flown 
so  that  s!ie  shortly  sunk.  All  the  movements  of 
the  schooner  up  to  the  time  of  the  blow  were  hel«»w 
the  S ijoni'i ;  and  after  the  foresail  was  lowered  the 
courseof  thesch«x)nerwjisto  westwanl  of  thesteamer. 
At  the  time  of  the  blow,  however,  she  had  nearly 
passed  the  steamer's  lx)ws  on  liereast  course,  and  was 
moving  at  altout  right  angles  with  the  course  of  the 
steamer.  These  various  munoDuvres  of  the  schooner 
are  shown  to  be  the  ordinary  and  pn>per  manutuvres 
preparatory  to  reaching  a  pier  in  such  a  state  of 
wind  and  tide,  and  they  were  adopted  without 
reganl  to  thei>resence  of  the  steamer,  as  no  person 
on  board  the  schooner  saw  the  steamer  until  after 
the  mainsail  was  lowered  and  the  schooner  h(»aded 
to  the  vast.  L'nder  such  circumstances  the  rights 
and  duties  of  the  stvamcr  an^  not  doubtful.  She 
was  bound  to  stv  the  schooner  and  her  various 
iiioreiijcjiM.  80  long  a.^  the  schooner  was  hcadiuv; 
to  the  iiorf/iward  and  ti)  west  ot  h«T,  *\\c  vrvvft 
v'Uitkxl  to  hvld  a  course  9ufiicicaUy  U>  ttxv:  vi«A^  V) 


pass  her  in  safety.    When  the  schooner  chinM 
lier  course  to  the  east,  it  became  the  duty  uf  the 
steamer  to  avoid  her,  if  possible  to  do  so,  by  ihetr- 
ing  either  to  the  Wi*st  or  east,   or  by    stopiNog. 
The  UtUfr  was  the  course  adopted.    The  manifrtC 
weight  of  the  cvidonoe  is,  that  when  the  Miioofcr 
stixxl  to  the  northward  under  mainsail  and  jib,  she 
was  nearly  ahead  of  the  steamer  and  bearing  «oirHr 
what  to  westward;  that  then  the    wheel  of   ih* 
steamer  was  starboarded  a  little,  but  that  after  the 
8chw)ner  wore,  as  the  witnesses  say,  and  as  the 
blow  shows,  no  material  change  was  made  in  the 
dirt.'Ction  of  the  steamer.     But  whether  tlie  failure 
to  attempt  to  sheer  the  steamer  at  this  time  wa** 
fault,  depi'uds  entirely  upon  the  disunco  fr»ui  her 
to  the   schooner    at   the  time  when  the  sclm  iikt 
wore,   for  the  steamer  was  a  propeller,  and  a^  i* 
provetl  tliis  class  of  vessels  caimot  l>e  sheeri.-*!  wia 
any  certainty  by  the  action  of  the  rudder,  when  the 
scri»w  is  working  backwards.     She  coultl.  it  appKir*. 
stop  her  headway  in  about  200  yards,  and  in  view  of 
the  suddenness  of  the  schooner's  change -.f  C'».:rw. 
if  the  bchooner  was  then  within  a  short  disTaiu-.-,  I 
consider  it  obligatory  upon  the  steamer  t*»  end«aTi.ur 
to  stoi»,  instead  of,  by  kei'pLug  up  her  speed  a.*  w.uli 
have  been  neces>ary,  endeavouring  to  shwr  suffi- 
ciently to  avoid  the'  sdiooner  at  the  risk  of  lo?saf 
life  in  case  of  failure.    If,  on  the  contrary,  the 
schooner  did  not  wear  williin  this  sliort  distiUice 
from   the  steamer,   then   the   sWamer  couhl   iiave 
stopped,  or  hy  ke^iping  on  have  sheered  enou;:ii  to 
avoid  her.    The  question  decisive  of  the  com:  iht-o 
is,  "  What  distance  did  the  steamer  pass  over  afttf 
the  schooner  w^ore  T    The  libeliants  say  she  Jfnt 
half  a  mile ;  the  claimants  say  not  exeee<ling  i''>^ 
yards.    Now,  upon  this  question,  the  testimony  of 
the  pilot,  master,  mate,  and  others  on  Ixiard  the 
steamer  is  very  positive  and  clear,  to  the  effect  tliat 
the  schooner  wore  but  a  short  distantAi  a-head  of 
tliem,  say.  two  ships'  lengths,  and   so  near,  thit 
although  the  engine  of  the  steamer  was  at  yuce 
stoppeil  and  reversed,  tliere  was  not  room  t«j  *l*^ 
her   headway  Ufore  she  reached  the  schooner:  and 
tliis  testimony  I  find  coniimieil  by  evidence  given  by 
witnesses  pro<luced  by  the  libeLlauts.  Thus  ilur  master 
of  the  schoon..'r  testifies  that  when  he  first  sa  .v  t!w 
steamer  she  was  about  abeam  or  half  a  iH)i«t  lurs-anl 
of  his  beam.    McCarthy  also,  the  hand  from  the 
schooner,  bays,  that  when  the  nminsail  was  biweml,he 
lowere<l  the  i)eak  halliards,  and  then  started  forwon! 
to  overhaul  the  chain ;  that  when  he  rejurlw*!  niidshipi 
he  lirst  taw  the  steamer,  and  »he  was  then  about 
abreast  of  him  ;  Baker,  the  mate  of  the  «cho«mer,  is 
p*)>itive  in  stating  that  when  he  saw  the  steamer 
her  stem   was  pointing  at  the  schooner.     He  aIm 
gives  her  bearing  from  him  by  conipfiss  as  N.N.W. 
These  statements  of  seanK'U  as  to  the  bearing  of  an 
approaeliing  vessel  are  much  more  reliable  iluin  anj 
estimates  of  time  and  <Ustance;  and  they  are  incun- 
sistent  with  the  theory  tliat  the  Ci'ic vaia  was  tlkrii 
any  considerablvi  distance  from  them.      She  njuat 
have  been  very  close  wlien  abeam  of  tliem,  oilwr- 
wise  they  would  have  passed  her  bows  in  .«>afcty. 
Furihermoro,  the  short  distance  which  the  testi- 
mony of  the  libeliants  shows  the  schooner  to  have 
passed  after  she  w^ore,  when  takeu  in  connectioa 
with  her  speed,  shows  clearly  tlut  when  slie  woie 
she   was  close  to  the  steamer.      This  distance  is 
shown  by  many  of  the  libeliants'  witnesses  u>  luvc 
been  not  exceeding  100  yards.    McCarthy  who  had 
only  time  to  walk  to  midships  before  be  siiw  the 
steamer  abreast  of  him,    says  that  after  that  the 
schooner  ran  but  twenty-five  to  thirty  yanls  XtcUvK 
she  was  struck,    liulan,  a  witness  wllb  was  on  the 
deck,  says  the  schooner  went  but  sixty  or  sevL-n^j" 
yards  uyon  her  east  course.    Decker  says  the  same. 
*Vv^«x,  «Ai^'«  >0M\.  v«^wVs-^^^  ^'QxtU.    In  addition  to 
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schooner,  when  examined,  is  found  to  sustain  the 
pofetition  that  the  schooner  did  not  run  a  distance  of 
loo  yanls  before  she  was  struck.  This  makes  the 
chiiiise  (^i  course  less  than  a  minute  and  a  half  from 
the  blow,  and  places  the  steamer  at  a  distance  of 
not  ex.'t\*ding  2(H)  yards,  for  the  speed  of  the 
schounor  upon  her  east  course  was  two  and  a 
half  liiiles  per  hour,  while  the  speed  of  the 
Saxonnf  'ieforc  she  slowed  was  five  knots  —  the 
mate  «>f  the  schooner  says  four  knots — an  liour. 
This  sjx'e.l  of  tlie  schooner,  as  statCMl  in  both  the 
libels,  nuist  be  deemed  conceded,  notwithstanding 
mnny  wimcsfses  declared  upon  the  trial  thiit  it  was 
no  more  riian  one  mile  an  hour.  For  tlie  8pee<i  of 
th'.'ir  vosslI  was  a  material  fact,  which  the  libcllants 
Were  bourid  to  know  and  aver.  It  was  averixnl  at 
two  auvl  a  lialf  miles  i)er  hour,  and  the  averment 
cannot  r.aw  be  disputed.  While  considering  this 
point  I  il.-em  it  worthy  of  remark,  as  indicating  an 
umiuo  ksirc  on  the  part  of  the  libellants  to 
strengtV..-.!  their  case,  that  l)oth  the  lilK?llants,  who 
in  their  iilK'ls  stated  ui>on  oath  that  their  speed  was 
two  ar.  1  :i  half  miles  per  hour,  when  asked  upon  the 
stand.  :  -liu'e  the  rate  one-half,  and  one  of  them, 
Miliar,  it^clares,  when  asked,  that  he  would  not 
belie\c  i\:]y  man  who  swore  the  speed  to  be  two  and 
a  hair  -cuuts.  although  he  had  himself  so  sworn  in 
his  libv.'!.  TJie  schooner  was  a  gotxl  sailer.  She  was 
ander  a  f*.iil  jib  in  a  strong  and  fair  breeze,  and 
there  i-*  vvyry  probability  that  the  averment  of  the 
libeli*.  p.:a-.le  soon  after  the  accident,  is  very  nearly 
accurate.  For  the  purposes  of  this  hearing  it  must 
be  taken  as  true.  This  corrolxirating  proof  of  the 
iicarne.s>  of  the  steamer,  deriveil  from  tlie  testimony 
protluc.'d  by  the  libellants,  has  led  me  to  the  conclu- 
sion that  upon  this,  the  decisive  point  of  the  case, 
the  Wi'i::!it  of  evidence  is  witli  the  resps.  There  is 
imieeii  a  numerous  array  of  witnesses  produeeil  by 
the  lil>cliants,  and  some  nineteen  of  them,  I  thinlc. 
were  I;>cateil  uixm  the  pier  or  vessels  near  by.  ;Mu>«»i 
of  the^o  v.'itnesses  express  the  positive  opinion 
that  t\w  steiimer  could  have  avoideil  the  schooner 
with  ease.  None  of  them,  however,  have  any 
practical  acquaintance  with  tlie  capacities  of  a  pro- 
IK'llcr  like  the  ,'ytxonia.  Most  of  them  think  she 
could  Iiive  avoided  the  schooner  by  sheering,  and 
their  cviilcnce  amounts  to  little  more  than  estimates 
of  time  anil  distanL-e.  Besides,  the  greater  portion 
of  these  witnesses  were  oystenuen  waiting  on  the 
dock  fur  tJie  arrival  of  this  schooner,  and  their  esti- 
mates arct  quite  likely  to  be  affected  somewhat  by 
a  clajini<}i  sympathy  with  the  libellants.  I  have 
eiitleavonred  to  give  to  their  testimony  all  the 
weight  to  which  it  is  entitled,  but  I  find  it  over- 
btinie  by  other  evidence  in  the  case.  There  remaius 
but  to  notice  two  features  of  the  case  strongly  com- 
mented on  by  the  libellants.  It  is  strenuously 
insist<.*d  in  their  behalf  that  the  steamer  should  be 
lield  re;jip<^nsible  for  this  loas  because  she  was  being 
navigate* I  without  a  look-out,  stationed  forward,  and 
charged  with  this  especial  duty.  The  neglect  of 
the  steamer  in  this  resi)ect  is  clearly  proved,  and  it 
is  a  neglect  w}iich  is  inexcusable.  She  was  moving 
in  a  gr^ai  tlioroughfare,  and  was  bound  to  iiave  hail 
the  looic-out  which  the  law  requires.  Absence  of  the 
proi>er  look-out  has  endangered  her  defence  in  these 
actions  and  calls  uix>n  the  court  to  scrutinise  with 
care  her  movements,  and  the  account  she  givea  of 
them  :  but  no  rule  of  law  requires  that  the  absence 
of  a  loiik-oUL  shall  enttiil  responsibility  for  a  collision, 
where  ii  is  made  clearly  to  api)ear  that  it  did  not 
cimduco  to  the  accident.  In  the  present  case,  the 
steamer  Avas  moving  in  clear  weather  and  brojul 
daylight,  a  licensed  pilot  and  her  master  were  both 
ii]K>n  her  bridge  in  a  position  where  they  could  see 
**\'cry  approaching  object.  Both  these  {jersons  tes- 
tify in  the  most  positive  manner  that  they  saw 
the  ichooner  from  the  time  fiio  came  in  sight 


until  the  blow,  and  gave  orders  in  reference  to 
her  movements  which  were  a  subject  o^  con- 
versation between  them  at  the  time.  If  these 
two  persons  did  not  see  this  schooner  from  the  first, 
they  have  both  been  guilty  of  perjury,  which  1  am 
unwilling  to  believe.  Their  statement  is  moreover 
g^roatly  confirmed  by  the  fact  that  both  of  thcni 
detail  with  accuracy  all  the  various  manoeuvres  of 
the  schooner  as  they  are  proved  by  the  crew  of  the 
schooner  to  have  l)een  performed.  The  omission  to 
have  a  stationed  look-out,  grave  and  dangerous  a:« 
it  is,  cannot  then,  in  this  case,  l>e  held  to  subject 
the  steamer  to  the  imyment  of  the  loss  in  ({uestion, 
for  the  reason  that  it  satisfactorily  appears  that 
the  schooner  was  seen  at  the  earliest  possible 
moment  by  comixtUMit  persons  in  charge  of  the 
steamer.  One  other  feature  in  the  case,  viz.,  that 
as  the  two  vessels  approached  each  other,  the  per- 
sons in  charge  of  the  steamer  waved  their  hands  to 
the  schooner  to  starboanl,  is  relied  on  by  the  libel- 
lants as  showing  that  the  steamer  did  not  port, 
but  was  attempting  to  pass  the  schooner's  bows. 
The  circumstance  certainly  deserves  attention,  and 
if  the  Siunmi«i  had  been  a  side  wheel  steamer, 
might  warrant  the  inference  which  the  libellants 
seek  to  draw  from  it.  But  the  Saxonia  being  a 
proix^ller,  this  action  on  the  part  of  her  master  and 
pilot  is  entirely  consistent  with  the  theory  that  the 
schooner  was  wavcKl  to  starboard  her  helm,  because 
the  propeller  would  not  shc*er  while  her  screw  was 
reversing,  and  the  only  way  by  which  the  collision 
could  l>e  avoide<l,  in  the  close  proximity  of  the  two 
vessels,  was  for  the  schooner  to  shc>er  if  she  could. 
My  conclusion  therefore  is.  that  this  collision  was 
not  caused  by  an  attempt  on  the  |)art  of  the 
•Snu:o»m  to  cross  the  schooner's  bows  when  she 
might  have  passe<l  under  her  stern,  in^r  by  a 
failure  on  the  part  of  thoso  in  charcro  of  her 
to  see  the  schooner,  at  the  earliest  moment,  but 
that  it  was  occasioned  by  a  sudden  cliange  of  the 
schooner's  course,  which  threw  her  across  the 
course  of  the  steamer,  at  a  distance  not  sutllcient  to 
enable  the  steamer  to  avoid  her  by  sheering  or  by 
stopping ;  and  that  this  change  in  the  •tchooner's 
course  was  made  when  it  was,  because  the  iH^rsons  in 
charge  of  her  were  i>aying  no  attention  to  approach- 
ing vessels.  Their  right  to  cross  the  river  to  come 
in  to  their  pier  is  unquestioned,  but  there  was 
nothing  to  compel  them  to  change  when  they  did.  If 
their  mainsail  had  been  lowered  a  very  little  sooner, 
or  a  very  little  later,  they  would  have  crossed  to 
their  pier  without  danger ;  and  I  cannot  doubt  but 
that  the  possibility  of  a  collision  would  have  been 
avoided,  if  any  jwrson  on  boanl  the  schooner  hail 
cH)nsidere<l  it  necessarv  to  notice  what  vessels  were 
ap()roaching,  Ix'fore  they  broke  their  northern  tack 
and  wore  to  east.  The  decrees  must  therefore  be 
in  favour  of  the  resps.,  and  the  libels  must  be  dis- 
misseil,  with  costs  to  be  taxed. 


SOUTIIEUN    DISTUICT    OF    NEW    YORK. 

(Before  Shipman,  J.) 

The  Ock.oi  Queen. 

Collision — iJainoiji.i   to  cff't/n — Vafuc   to  ht    tiikyn    at 

jtliirt  ttj'  sitipineni. 

When--  rai'*jo  wtis   litst  bff  a  oMisimt  wid  tht   owners 
hrouy/it  suit  to  reravtr  it^  voJhc  : 

Hcldy  that  the  (hnnajts  inu;ft  he  computed  hij  tnhimj  the 
pricf  paid  at  thif  jwrt  of  nhipnicnt^  and  addimj  the. 
crpetise  of  hidimj  it  on  hi)*ird^  nihd  of'  Hat'itfafin^f  the 
rft««tf/  to  the  phice  of  roUision : 

That  the  liJteJhini  was  tiUitUd  to  inttn^t  on  Uiat  acojuaf 
f'roni  (he  tiiue  of  l/ic  r.o(C{&\na, 
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cargo  of  a  schooner  which  was  sunk  in  a  I 
collisiMi  with  the  Ocean  Queen,  to  recover  thedamaf^es  | 
ffostained.  The  Court  made  a  decree  for  the  libel- 
lant  and  refen«d  it  to  a  commissioner  to  ascertain 
and  compute  the  damages.  When  the  report  came 
in  the  resps.  excepted  to  it,  because  the  commis- 
sioner had  taken  the  price  that  the  cargo  would 
have  brought  at  its  port  of  destination,  instead  of 
the  price  paid  at  the  port  of  shipment. 

Choaie  for  libellant. 
RapaUo  for  rcsp. 

Shipman,  J.— I  think  the  exception  is  well  taken. 
It  is  open  to  the  objections  stated  by  Story,  J.,  in 
the  case  of  the  schooner  Lively ,  1  Gall.  314. 
Though  that  was  not  a  case  of  damage  by  collision, 
it  was  a  case  of  damage  by  another  kind  of  tort. 
His  remarks  arc  therefore  apt  and  to  the  point.  To 
estimate  the  damages  by  what  the  cargo  would 
have  sold  for  if  it  had  reached  the  port  of  destina- 
tion, partakes  in  some  measure  of  conjecture,  and 
assumes  that  for  certain  which  is  after  all  con- 
tingent. The  schooner  in  thi8  case  might  never 
have  reached  her  x>ort  of  destination,  even  if  she 
had  not  collided  with  the  Oo'.an  Queen.  She  was 
exposed  to  all  the  ordinary  perils  of  navigation, 
collision,  fire,  and  the  numberless  dangers  which 
attend  vessels  on  the  sea.  I  understand  the  correct 
rule  to  be  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Smith  v.  Comit/,  1  How.  35,  which 
is  the  value  of  the  goods  at  the  place  of  shipment. 
To  this  should  be  added  the  exjiense  of  navigating 
the  vessel  to  the  place  where  tho  collision  occurred, 
including  also  the  lading  of  the  cargo  on  board. 
On  this  amount  the  libelhmt  is  entitled  to  interest 
irom  the  time  of  the  collision. 


OOUBT  OF  COMMON  PLEAS. 

Report«d  by  W.  Ghaium  and  M.  W.  McKklljui,  Eaqn.* 
BarrUtera-at-Law. 

Nov,  22,  23,  and  24, 18C(J. 

Meyerstein  V,  Barber. 

StR  of  lading — J'^jffect  of  delivery  of  after  gfntds  landed 
on  sufferance  wharf— Pledqe  of  qdodx — Const njctive 
possession— 2o  i'  20  Vict,  c.  (»,  s,  67. 

A  bill  of  lading  remains  in  force  and  contimies  to  repre- 
sent the  syifwol  of  the  goods^  so  that  delivery  of  the 
bill  of  lading  is  equivalent  to  actual  delivery  of  tlie 
goods,  at  least  until  there  has  been  cuinplvte  delivery  of 
the  goods  to  a  person  who  claims  under  the  bill  of 
lading. 

Goods  were  sliipjied  in  India  under  a  hi /I  of  hiding  made 

out  in  three  parts,  and  the  consignor  drew  against  the 

goods  071  the  consignee  in  Knqlaiul,  and  discounted  t/ie 

drafts  with  the  C.  Bank  in  India,  with  whom  he  depo- 
sited the  bill  of  lading  as  security.     The  bank  in 

India  transmitted  the  drafts  and  the  bill  of  lading  in 

the  ordinary  course,  to  their  agents  in  Ijondon,     The 

ship  arrived  in  fjombm  on  the  Slst  Jan.,  and  on  the 

7tn  Feb.  the  goods  were  landed  and  deposited  on  a  suf- 
ferance wharf,  and  a  stop  was  put  upon  them  by  the 

master  to  secure  his  freight.      On  the  ith  March  the 

consignee  gave  the  bank  in  London  a  cheque  for  the 

wnount  due  to  thetn,  and  obtained  from  them  the  bill 

of  lading,  and  on  the  same  day  the  pit.,  who  was  not 

aware  that  the  ship  had  arrived,  advanced  2500/.  to 

the  consignee,  and  received  from  him  two  parts  of  the 

bill  of  lading  and  the  invoice.     On  the  0th  March  the 

defts.,  who  were  not  aware  of  the  advance  by  tlie  ph., 

advanced  XTMl,  to  the  consignee,  and  received  from 

him  the  third  part  of  the  bill  of  ladinq,  and  on  the  \  lOt  v, 
Jbllowing  day  the  consignee  paid  the  freight  and  got\\t>WiU  ^w^  Q\\  x^^\V\a%  ^  Vt\\Kc  from  Abnbim 
^he  stop  removed,  upon  which  the  defls.  odoanced  5001,  \  «kTOL^\am  ^^m  «i  ^xXfso.  \«t  A«uft»  loA^sha 


more.  On  the  llth  March  the  dtfts,  lodged  their  pen 
of  the  biU  of  lading  at  the  wharf,  ami  on  thelZA 
received  warrants  for  tJiegoods  wSich  th^Mubseqta^ 
sold. 

In  an  action  by  the  pit.  against  the  defU.  in  trom  /&■ 
the  goods  and  Jor  money  had  and  received  to  recxtr 
the  proceeds  of  the  sale. 

Held,  that  while  the  goods  were  deposited  on  the  suf- 
ferance wharf  wiUi  a  stop  upon  them  for  fra^ 
there  hid  been  no  complete  delivery  tinder  the  bill  of 
lading ;  that  tlterefore  tlie  delivery  oftlve  URoJ  ladatg 
to  the  pit.  was  equivalent  to  an  actual  dehcery  of 
the  g(H>(b,  and  that  tlie  pit.  was  entitled  to  succeed » 
botfi  counts : 

A^^emble^  per  Erie,  C. ./.,  thttt  the  pit.  would  have  hia 
entitled  to  succeed  even  if  there  had  been  no  tUf 
uf)on  the  goods  for  freight,  provided  they  had  bees 
held  by  the  wluarjinger  deliverable  to  the  holder  of  At 
bill  of  lading. 

Declaration.  Common  counts  for  money  had  and 
received,  for  interest,  and  on  accounts  stated.  Second 
count,  trover  for  cotton. 

ricas : — To  the  first  count,  never  indebted ;  to  the 
second  count,  not  guilty,  and  that  the  goods  were 
not  the  plt.*s  ;  and  issue  tliereon. 

At  the  trial  Ufore  Erie,  C.  J.,  at  the  sittings  in 
liOndon,  after  last  Trinity  Term,  it  appeared  thil 
the  action  was  brought  to  recover  the  value  of  277 
bales  of  cotton  under  the  following  circumstancei: 

In  Sept.  1864  De  Souza,  Commiade,  and  Cc  of 
Madras,  consigned  to  Azemar  and  Co.,  of  LondoD, 
for  sale,  277  bales  of  cotton,  shipped  per  Acastia. 
The  bill  of  lading  was  drawn  in  three  parts  in  the 
ordinary  form,  the  cotton  being  thereby  made 
deliverable  to  De  Souza  and  Co.,  or  their  assigu. 
De  Souza  and  Co.  drew  on  Azemar  and  Co.  four 
bills  of  exchange,  viz.,  one  for  3000/.,  due  12th 
Jan.  1865,  one  for  lOiHiL,  due  drd  March  18G5,  and 
two  fur  KXK)/.  each,  due  the  22nd  March  lt>65, 
which  they  sold  and  delivered,  together  with  the  biU 
of  lading  indorsed  in  blank,  to  the  Chartered  Me^ 
cantile  Bank  of  India,  who  in  due  course  tram- 
mitted  them  to  their  branch  in  London. 

At  the  end  of  the  year  1864  Azemar  and  Ca 
retired  from  business,  and  Abraham,  their  managing 
clerk,  succeeded  them  under  the  style  of  Abraham 
and  Co.,'*  and  took  over  all  their  assets  and  lia- 
bilities. On  the  llth  Jan  1865,  there  having  been 
a  fall  in  cotton,  Abraham  through  Azemar  applkd 
to  De  Suuza,  who  was  then  in  London,  to  assist 
him ;  and  pursuant  to  arrangement  between  the 
parties  Azemar  and  Co.  drew  on  De  Souza  and  Co. 
four  bills  for  1500/.  each,  payable  in  London  on  the 
24th  March  1865,  which  they  indorsed  to  Abraham 
and  Co.,  who  discounted  three  of  them  with  Smith, 
Payne,  and  Smith.  Each  of  those  bills  contained 
in  the  body  of  them  the  words,  '^  value  in  ourselves 
which  place  to  account  of  cotton  per  Acastusu 
advised." 

On  the  31  St  Jan.  1865  the  Aceutus  arrived  in 
London,  and  Abraham  entered  the  cotton  and 
directed  it  to  be  taken  to  Cotton's  bonded  wharf 
where,  on  the  7th  Feb.,  it  was  landed  and  warfr* 
housed  in  the  name  of  Abraham,  and  a  stop  wan  put 
on  it  for  freight  by  the  master  of  the  ship.  <.>n  the 
Oth  Feb.  AbnJiam  gave  a  sampling  order  to  Barber 
and  Co.,  the  defts.,  who  on  the  following  day  obtained 
samples  from  tlie  wharf  and  reported  on  the  cotton 
to  Abraham.  Abraham  then  applied  to  them  to 
advance  400()/.  against  the  cotton,  and  they  offered 
to  advance  2000/.,  which  Abraham  declined. 

On  the  same  day,  the  llth  Feb.,  Abraham  in* 
dorsed  and  delivered  De  Souza's  fourth  acceptanee 
loT  \vjQttl.  Vi  the  pit.,  who  accepted  two  bills  for 


c.  p.) 


MABTTIME  LAW  CA8E8. 

HiTBMTBIK   V.  BjUUK*. 


good*,  which  it  wu  sUted  iruuld  be  hamled  to  him 
when  Tealitcd.  Thwe  bills  were  piid  by  the  pit. 
when  they  came  to  mwurily.  Un  the  *th  March 
Abrahnm,  having  paid  Azmiar's  ai^ceptsDcei, 
received  from  the  Chartered  Mercantile  Bank  the 
bill  ot  Indinf;,  one  part  of  vrhiijh  he  indorsed  and 
banded  to  the  pit.  with  the  invoice.  The  pit.  then 
gave  him  hia  cheqae  (or  •>r,n\l.  and  requested  him  to 
■end  him  the  lecond  part  of  the  bill  o(  lading, 
which  was  acconlinRly  sent  to  him  on  the  6th  or 
7th  March.  At  that  time  the  pit.  waa  not  aware 
that  the  Aaiilut  had  arrived,  he  made  no  inqniriea 
on  the  subject,  and  did  not  ascertain  the  faet  till  the 
Ilth  March. 

On  the  Gth  March  Abraham  applied  to  the  (letta. 
to  advance  2000?.  on  the  cotton  per  Acatl'it  i  they 
advanced  15007.,  and  received  from  Abraham  the 
thirii  pnrt  of  the  bill  of  lading,  and  on  the  following 
dny,  Abraham  having  in  the  mean  time  paid  the 
freii;ht  and  gut  the  stop  taken  olT,  they  advanced 
Mnl.  more. 

Un  the  Ilth  March  thodefls.  lodfccd  their  part  of 
the  bill  of  lading  at  the  wharf,  and  on  the  13th 
received  warranti  for  tlie  277  bales  of  cotton  which 
they  had  previously  sold  on  the  Olh  and  inth  Mareh. 

It  apiiesred  that  the  pit,  on  the  Ilth  March, 
ucertained  Chat  the  cotton  was  transferred  to  the 
defta.,  but  at  that  time  he  was  under  the  impreHion 
that  the  defls.'  advance  was  prior  to  hia  own,  and 
he  therefore  applied  to  Abraham  for  further  »ecarity, 
and  it  was  not  till  the  25tb  Jnly  that  he  ascertained 
that  the  advances  made  by  the  defts.  were  subae- 
qnent  to  hit  own,  upon  irhich,  after  some  conea- 
pondcnce,  he  commenced  this  action. 

On  these  facts  a  verdict  was  entered  for  the  pit. 
by  consent  for  201i)/.  ami  interest,  il  the  conrt 
■hould  think  fit,  with  leave  to  the  defls.  to  move. 

Brtti,  Q.C.  in  this  term  obtained  a  rule  calling 
oo  the  jdt.  to  show  cause  why  the  verdict  should  not 
be  set  aside  and  a  verdict  entered  for  the  def ts.,  or 
why  the  verdict  should  not  be  reduced  by  such  a 
Stun  as  the  court  should  direct,  on  the  grounds  that, 
a*  against  the  delta.,  the  pit.  was  not  entitled  to  the 
goods  or  their  proceeds  ;  that  there  was  no  valid 
prior  indorsement  of  any  bill  of  lading  to  the  pit. ; 
that  the  bills  of  lading  ceased  to  liave  effect  as 
negotiable  bills  of  lading  on  the  iandiog  and  ware- 
bousing  of  the  goods  in  Abraham's  nHme  ;  that  the 
I*operty  in  the  goods  never  was  in  the  pit. ;  that 
neither  the  pit  nor  any  other  person  had  any  right 
to  or  lien  on  the  goods  as  against  the  defts, ;  that  it 
never  was  agreed  between  Abraham  and  the  pit. 
that  thg  property  in  the  goods,  or  any  lien  on  the 
goods,  ihoiild  pass  to  the  pit. ;  that  the  property  in 
the  goods  passed  to  the  dcjts.  on  the  transfer  of  the 
goods  into  their  name  by  the  wharfinger,  the 
depositary;  that  the  defts.  were  pledgees,  with 
possession  and  power  of  sale ;  and  that  the  plt.'s 
rights,  if  any,  were  mere  equities  invalid  against 
the  defts.,  or  were  tor  breach  of  contract  by  Atra- 
taam ;  that  no  interest  was  payable ;  the  court  to 
draw  inferences  of  fact,  and  counsel  to  agree  to  the 
tacts,  and  the  same  to  be  settled  in  case  of  difference 
by  the  Lord  Chief  Justice. 

Edirard  Jama,  Q.  C.  and  Sir  G.  llonman,  Q.  C. 
now  showed  cause. — The  money  was  advanced  on 
the  security  of  the  goods,  and  the  fact  of  their  not 
being  on  board  the  ship  cannot  make  any  difference. 
By  sect,  i  of  the  11  &  12  Vicl.  c,  iviij.,  which  is  an 
Act  for  the  regulation  of  sufferance  wharves  in  the 
port  of  London,  it  is  enacted  that  all  goods  landed 
on  a  public  snfferance  wharf,  and  lodged  with  the 
wharnnger,  shall  be  subject  to  the  same  lien  for 
freight  as  snch  [tooiIs  were  sul)ji>ct  Co  whilst 
on  board  the  ship,  nml  before  the  landing  thereof; 
and  the  wharfinger  is  required  to  detain  the  goods 
till  the  Iivigbt  is  paid.    Tiieretore  it  is  submitted 
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that  when  goods  are  landed  on  a  sufferance  wharf, 
and  a  stop  is  put  on  them  for  freight,  they  are  in 
the  same  position  as  if  they  were  on  board  the  ship. 
The  contract  ot  the  carrier  is  to  carry  and  deliver 
pursuant  to  the  bill  ot  lading,  and  the  wharfinger 
who  holds  the  goods  would  be  bound  to  deliver  tbent 
to  the  true  owner  of  the  bill  of  lading  on  payment 
ot  freight.  There  was  as  claal  a  mortgage  to  the 
pit.  as  conid  be  conceived,  and  the  only  question  is 
if  the  deft., who  made  an  advance  on  a  bill  of  lading, 
which  so  far  ts  Abraham  was  concerned  was  worth- 
less, as  he  had  parted  with  his  interest  in  the  goods, 
can  claim  to  hold  the  goods  against  a  prior  mortgagee, 
there  being  no  improper  laches  on  the  part  of  the  pit. 
The  pit.  was  not  aware  that  the  goods  had  arrived,  and 
he  gave  It  a*  his  experience  that  the  captain  always 
retained  one  part  of  the  bill  of  lading,  so  that  when 
he  asked  tor  the  second  part  he  thought  he  had 
obtained  all  the  parts  that  were  in  die  possession  of 
Abraham.  I  reat  my  argument  on  the  broad 
I^inci^e  that,  Abraham  having  no  right  to  tba 
property,  the  pit.  in  the  absence  of  any  fraud  waa 
entitled  to  follow  it  into  any  hand  into  which  It 
might  come.  The  contention  on  the  other  side  la 
very  much  like  the  argument  for  the  deft  in  SAert 
T.  Siiupmn,  13  L.  T.  Hep.  N.  S.  67*.  [Willes,  J.— 
Not  exactly  the  skme,  as  there  there  was  a  wrong. 
The  real  question  in  Uiis  case  is,  can  a  man  [dedge 
goods  lying  in  a  dock  without  taking  out  a  do^ 
warrant  ?]  The  goods  being  tmder  a  stop  tor  f  rei^t, 
it  is  just  the  same  as  if  the  shipowner  had  them  in 
his  possession,  and  till  he  hMpaited  with  the  posses- 
sion, the  bill  of  lading  continues  to  be  the  symbol  <rf 
the  goods,  and  delivery  of  the  hill  of  lading  passes 
the  property.  If  that  is  so,  and  the  property  passed 
to  the  pit.,  nothing  can  divest  it  afterwards,  and  it 
is  submitted  that  all  that  was  necessary  was  an 
intention  on  the  part  ot  Abraham  to  pass  the 
propertv:  (_Flory  t.  Drnng,  7  Ex.  SBI.)  Ilioy  sito 
contended  that  the  pit  wsa  entitled  to  interest,  as 
interest  had  been  allowed  by  the  parties  on  former 
accounts,  from  which  It  might  be  inferred  that 
interest  was  to  be  allowed  in  this  transaction. 

Brtti,  Q.  C.  and  J.  Bnum,  Q.  C.  In  support  of  the 
rule. — The  pit.  must,  to  support  the  count  in  trover, 
make  out  that  the  cotton  was  his  property,  and  that 
he  was  entitled  to  the  possession  of  it.  though  on  the 
money  counts  the  question  ot  property  only  would 
arise.  The  Srst  question  is,  was  the  document  made 
use  ot  on  the  4tn  Mareh  made  nse  of  as  a  bill  of 
lading  and  with  the  ordinary  incidents  of  a  bill  of 
lading  ?  I  snbmit  that  the  contract  of  the  4th  March 
was  not  a  contract  of  sale,  and  the  parties  did  not 
Intend  to  pass  the  property  in  the  goods,  but  thej 
intended  to  create  a  complete  and  valid  pledge 
which  they  did  not  ancceed  in  doing  according 
to  law.  There  can  be  no  valid  pledge  of  chat- 
tels unless  possession  is  given,  and  here  there  was 
merely  an  inchoate  pledge  which  the  deft,  com- 
pleted by  obtaining  possession.  TVhile  goods  are  at 
sea  thev  may  be  pledged  by  handing  over  the  bill  of 
lading,' but  the  reason  for  that  is,  that  that  is  the 
outy  poasesaion  that  can  l>c  given,  and  when  the 
reason  ceases  possession  cannot  be  given  by  the  bill 
of  lading  any  mure  than  by  any  other  ordinoiy 
document:  (Blackburn  on  the  Contractor  Sale,  297.) 
Here  the  contract  of  carriage  was  ut  an  end,  ss  the 
master  ot  Che  ship  had  given  all  the  delivery  he  was 
called  upon  to  give,  i'.*.,  to  deliver  at  one  of  these 
wharves  as  permitted  by  the  Act  of  Parliament. 
The  shipowner  retains  ^is  lien  tor  freight,  but  he 
can  never  get  the  goods  back  from  the  wharfinger. 
If  tlie  goods  were  burnt  while  on  the  wharf,  the  ship- 
owner would  not  lie  liable  on  the  bill  of  lading, 
as  they  would  not  be  lost  by  a  peril  of  the  sea. 
The  genettiV  ^W  »«  \q  vVwie  -JiVBt-i**  ^-Cwtl-a  »t1.f. 
I  'Vict.  C  IS,  ».  W ,  «t  »«It  «a\  >iW4  faieO.  (ft.  ■*»>. 
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MtAtute  is.  lliat  tlu*  ^imxIs  (Io  not  reiimin  iu  the  pos- 
Hcssioii  of  the  sIiipuwinT,  but  <if  tho  wharfin^C'r. 
who  i«i  obliged  to  huld  tlioni  till  thi'  froijiht  and 
rout  are  paid.  hi:t  th-.*  shlpnwncr  could  not  ;:ci 
them  hack.  The  hill  of  In  din;;  liad  ccasi-d  to  ho  a 
no^otiahle  inHtrunit>nt :  a  i)ill  of  uxrlianiro  }Niid  at 
maturity  is  no  Uju^tit  nefjtuiahk',  and  one  is  a  con- 
tract to  deliver  ^oods,  the  other  to  pav  money : 
(Alhn  V.  Grippe, ;  2  Cr.  &  J.  LMS.)  Theil  I  suhinit 
that  these  were  only  inchoate  pled  (res.  and  that 
the  deft.,  wlio  c»)mpletCMl  his,  is  cntitl^l  to  hold 
the  };oodd  as  apiinst  the  {ilt.,  who  did  not.  It 
cannot  he  said  that  there  was  a  sale  to  the 
pit.  on  the  4th  ^larch,  as  he  only  advanced  2500/. 
on  po(xl8  worth  isO<»0/.  It  M*as  the  ordinary  con- 
tract of  pledge,  and  the  pit.  }!0t  a  good  equitahle 
ri^ht  as  afrainijt  Abraham,  l)ut  nothing  more.  You 
cannot  mortjrajjfe  chattels  uidess  you  give  up  jws- 
eertsion  of  the  goods.  [Willes,  J. — You  must  not 
take  that  as  settled.  I  have  a  strong  impression 
tliat  we  held  the  other  way.  I  do  not  know  if 
that  wa^  80,  but  it  would  not  be  a  monstrous  diH:i- 
sion.]  It  is  submitted  that  there  can  be  no  pknlge 
of  gcKxIs  by  the  law  of  Englaud,  unless  possession 
is  given  -. 

Sti>ry  on  Bailments,  ss.  297,  29S; 

BfiAsH  v.  Sajtiisirthij^  2  Jiend.  Cas.  iu  i!i|.  1 ; 

//«rm  V.  liinh,  U  M.  k  W.  TiOl ; 

lirianJt  v.  A7.r.  1  M.  A:  W.  77^'j  ; 

^fw'ff^.  V.  J^f.  1  LpAd.  Cas.  in  T.q.  197,  499; 

O^ffi  V.  JP-rrurrtly  1  Sra.  L.  C.  (5th  edit.)  194. 

Sir  G,  JFonymatif  Q.  C.  called  attention    to  the 
cases  of 

Jjunfjiim  V.  Wanng.  18  (>.  li..  N.  S.,  315 ;  and 
The  Tigress^  ii'i  L.  J.  97,  Adni. 

Xvt:.  24.—  Erlk,  C.  J. — In  this  case  a  rule  has 
been  granted  to  show  cause  why  the  verdict  for  the 
pit.  should  not  be  set  aside  and  the  verdict  entered 
for  the  def ts.  On  the  argument  of  that  rule  the 
question'  npi)ears  to  me  to  be  resolved  into  this, 
whether  the  pledge  of  the  bill  of  lading  of  cotton, 
pledge<l  to  secure  the  advance  made  by  Mr. 
Meyerstein  on  the  4th  March,  was  a  valid  pled.u:e. 
There  is  no  doubt  that,  if  the  cotton  had 
been  afloat,  the  obtaining  an  advance  upon  the 
deposit  of  the  bill  of  lading  would  have  been  just  as 
valid  as  if  it  had  l>een  obtained  on  a  deposit  of  the 
actual  cotton.  While  the  cotton  is  afloat,  it  is 
common  knowledge — and  I  should  not  think  of  citing 
authorities  to  prove  it — that  the  bill  of  lading  repre- 
sents the  cotton,  and  the  delivery  of  tlie  bill  of 
lading  operates  in  exactly  the  same  manner  as  the 
delivery  of  the  cotton  itself  would  do  after  the  ship 
has  arrived.  Then,  in  this  case,  the  money  having 
been  obtaincKl  and  the  bill  of  lading  having  been 
delivered,  the  contest  on  the  part  of  the  defts.,  who 
afterwards  obtained  possession  of  this  cotton,  is  that 
the  delivery  of  the  bill  of  lading  did  not  operate  as 
a  delivery  of  the  cotton  because  the  bill  of  lading 
was  spent,  and  had  ceased  to  have  any  o])eration  as 
a  bill  of  lading.  And  it  is  contended  that  this  is  so, 
because  the  ship  had  arrived  at  the  port  of  destina- 
tion, and  had  landed  the  cargo  u[)on  a  wharf,  to 
which  I  shall  presently  allude  in  describing  the 
history  of  this  cotton.  Tlie  powerful  argument  of 
Mr.  Brett,  and  the  learned  argument  of  the  other 
learned  counsel  for  the  defts.,  have  been  founded  on 
the  assumption  that,  the  cargo  being  landed,  the  bill 
of  lading  was  altogether  an  inoperative  instrument, 
and  that  the  pledge  of  the  chattel  without  delivery  of 
possession  was  not  a  complete  pledge.  The  same 
chattel  was  said  to  have  been  pledge<l  to  the 
defts.,  and  it  was  argued  that  that  pledge,  though 
equally  inoperative,  justified  the  defts.  in  taking 
p<jssf'tsshn,  which  defeated  the  right  of  the  pit. 
Wider  the  pMgi.'  of  the  bill  of  lading.  "Now,  \Vve 
bitiury  of  the  cotton  disposes  of  tUe  delU.'  atgvi- 


ment.  The  cotton  was  shippetl  in  India  iur 
England.  'Hie  hhipiH.T  of  the  ci>ttun  divw  anaiiiTt 
the  cotton  ujtori  the  consignee,  and  the  n.U^  ^ 
exchange  wure  discounted  by  the  Ch-irti  r.'iJ  lJ;..ik 
of  India.  T\w  bill  of  lading  waa  depu.>itt-d.  ::.  tiir 
eimimon  course  of  mercantile  transactiuno  of  that 
natun*.  with  the  bills  of  exchange,  to  secure  p^y- 
ment  of  those  bills  of  exchange  at  maturity.  I  ctll 
it  a  bill  of  lading,  because  I  think  the  thre:.*  purti^ 
constitute  one  bill,  and  nothing  in  my  juJt^ment 
turns  on  thei-e  having  been  three  parts  of  the  '^'ill  in 
India.  Now  there  is  no  contest  at  all.  for  it  U  ouv 
of  the  most  freijuent  and  familiarly  recurring  traiur 
actions  that  can  be,  that  the  dei>osit  of  a  bill  of 
lading  with  the  bank  that  discounted  the  bill  i-f 
exchange  operates  as  a  pledge  of  the  coti/iu. 
Xol)ody  contemletl  that  it  was  a  sale:  it  was  a 
pledge.  In  case  the  bill  of  exchange  was  nut  piiJ. 
tlie  Chartered  Dank  in  India  would  have  the  ri;:ht 
to  indemnify  themselves  out  of  the  prcKX:i'ds  of  tiiat 
cotton.  'IIk*  property  in  the  cotton,  subji-ct  to  tlut 
I>ledge,wa»  in  l)e  Souza.  to  wiioni,  on  the  face  of  the 
bill  of  la<linir.  it  was  to  1k'  delivered  :  and  tliat  pn>> 
perty,  which  was  in  l)e  Souza  before  the  coi^jd 
arrived.  i)assed  to  Abraham.  At  the  time  tbe 
cotton  arrived  in  England,  the  state  and  history  uf 
it,  as  I  call  it,  was  that  the  Chartercil  Hank  in  liidii 
remitted  to  the  Chartero<l  Bank  in  IxmuIou.  tlh'ir 
agents,  the  bills  of  exchange,  with  the  bill  of  ladiiir. 
to  secure  the  |)ayment  of  those  bills  of  exchange,  aod 
subject  to  a  pledge  of  the  cotton  by  the  deposit  (i 
that  bill  with  the  Chartereil  Bank,  the  property  wai 
in  Abraham.  The  cotton  arrived  on  the  4th  Feb. 
in  the  following  year,  and  Abraham  came  forwani 
as  owner  of  it,  as  he  had  a  right  to  do,  and  made  the 
entry  at  the  Custom-house,  and  accompanied  tliat 
entry  with  a  note  that  it  was  to  bo  taken  to  Cot- 
ton's wharf,  a  sufferance  wharf.  The  cour*e  of 
business  at  the  Custom-house  was,  tliat  if  the  party 
interested  in  the  cargo  gave  an  intimation  at  the 
Custom-house  of  the  sufferance  wharf  where  the 
goods  might  l)e  deposited,  the  Custom-house  and  the 
proprietors  of  that  wharf,  by  intercominunicatioD, 
passed  the  cargo  from  the  Custom-house  to  the 
sufferance  wharf ;  and  the  cotton  in  question  did 
X^ass  accordingly  to  Cotton*s  wharf,  was  put  on  share 
at  Cotton's  wliarf  on  the  7th  Feb.,  and  retnained  in 
the  hands  of  the  wharfingers  at  Cotton's  wharf  with 
a  stop  put  upon  it  to  secure  the  freight  of  the  ship- 
owner :  and  on  the  4th  March  the  cotton  was  at  C'>t- 
ton's  wharf,  subject  to  that  stop,  and  subject  to  ail 
the  other  rights  that  I  have  spoken  of.  by  rL-af«iD 
of  the  pledge  of  the  bill  of  lading:  Mr.  Abra- 
ham had  done  what  is  said  to  he  aa  Act  of 
ownership,  and  had  called  at  Cotton's  wharf  and 
intimated  that  he  had  a  claim  to  the  cotton.  He 
was  permitted  by  the  wharfinger  to  act  in  some  re- 
spects as  the  owner  so  far  as  employing  Mr.  Karber. 
the  deft.  Both  the  pit.  and  the  defts.  were  of  the 
highest  rcs]>ectability,  and  the  only  question  i^ 
who  is  to  lose  by  the  fraud  of  Abraham?  Abraham 
employed  Barber  the  deft,  as  his  broker  to  sell  the 
cotton  for  him.  He  gave  Barber  the  sampling  order, 
which  enabled  him  as  broker  to  act  in  the  way  that 
was  re(iuired  to  ascertain  the  value  of  the  cttttoo. 
and  between  the  7th  Feb.,  when  it  was  landed,  and 
the  4  th  March,  the  cotton  had  remained  as  I  hare 
described,  landed,  but  not  delivered  according  to  the 
bill  of  lading.  The  responsibility  of  the  shipowner 
as  a  carrier  may  have  been  at  an  end  when  he  pot 
that  cotton  on  the  wharf,  and  if  it  had  Ix^n  burned 
it  might  have  been  burned  at  the  loss  of  the  real 
owner ;  but  it  was  put  on  the  sufferance  wharf,  and 
in  respect  of  that  sufferance  wharf  there  is  an  Act 
of  Parliament  which  says  that  the  goods  at  the 
sufferance  wharf,  with  a  stop  upon  them  for  freight, 
?b\\^\  \^e  \w  \\vvi  %>icn\^  QYt^xycAstances  iu  some  respect* 
V  &&  \.o  \.\i^  t\^\a  oil  ^i^cv(i  \«sNl\<^  ^&  W  >^  5yM(U  were 
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still  afloat.  Abraham  might  do  one  of  the  acts  of 
ownership  that  I  hare  described,  but  if  he  attempted 
to  claim  the  delivery  of  those  goods,  giving  a  dciiveiy 
order  to  the  wharfinger,  without  producing  the  bill 
of  lading,  as  I  read  the  evidence  in  this  case,  the 
'wharfinger  would  not  obey  the  delivery  order,  but 
the  goods  would  be  held  until  the  bill  of  lading 
was  produced.  The  goods  are  held  at  the  sufferance 
wharf  as  if  they  were  in  the  ship  for  the  purpose 
of  freeing  the  ship,  but  are  not  delivered  according 
to  the  bill  of  lading,  and  are  subject  therefore  in 
many  respects  to  rights  derived  through  the  bill  of 
lading.  So  stood  the  cotton  on  the  4th  March,  with 
the  bill  of  lading  pledged  to  the  Chartered  Bank 
of  India  to  secure  the  payment  of  the  drafts  which 
they  had  discounted.  On  the  4  th  March  Abraham 
went  to  Meyerstein,  and  asked  for  the  advance  of 
2500/.,  to  enable  him  to  take  the  bill  of  lading  from 
the  Chartered  Bank.  He  got  the  bill  of  lading 
by  a  colourable  cheque,  and  then  obtained  the 
money  from  Meyerstein  to  enable  him  to  pay  the 
cheque  that  he  had  advanced  for  that  amount. 
The  substance  of  the  transaction,  to  my  mind,  is 
exactly  the  same  as  it  would  have  been  if  the 
Chartered  Bank  had  trusted  Abraham  with  the  bills 
pledged  to  them,  and  said  to  Abraham,  ^^If  you 
will  get  2.500^  on  this  bill  and  pay  off  our  claim 
upon  it,  we  authorise  you  to  hand  that  bill  over  to 
the  party  who  shall  advance  that  money."  Was  the 
bill  of  lading  spent  (or  whatever  is  the  word  the 
learned  counsel  may  rely  upon  ;  defunct  is  the  right 
one)  at  that  time  ?  It  had  been  deposited  in  the 
hands  of  the  Chartered  Bank  as  a  pledge  when  the 
cargo  was  afloat.  In  their  hands  it  had  never 
become  in  the  least  degree  extinct.  The  treaty 
between  Meyerstein  and  Abraham  and  the  Char- 
tered Bank  was  to  get  the  living  bill  of  lading,  pay- 
ing the  sum  that  was  upon  it.  The  bill  of  lading  was 
deposited  with  Meyerstein;  Meyerstein  advanced 
2500/.  upon  it,  and  at  the  time  when  it  passed  from 
the  hands  of  Abraham  to  the  hands  of  Meyerstein, 
it  was  a  living  bill  of  lading.  On  what  principle 
can  it  be  said  that  it  became  an  extinct  bill  of  lad- 
ing the  moment  it  came  into  Meyerstcin's  hands  ? 
Meyerstein  did  not  know  whether  the  cotton  was 
afloat  or  had  arrived.  But  I  do  not  found  my  judg- 
ment in  the  least  on  that.  To  my  mind  that  bill  of 
lading  was  the  symbol  of  the  cotton  operating  to 
govern  the  possession  of  that  cotton  at  the  time 
when  Meyerstein  received  it  from  the  hands  of 
Abraham.  That  being  so,  the  advance  was  made, 
and  one  contention  is,  that  the  pledge  of  the  cotton 
to  secure  that  2500/L  was  a  valid  pledge,  and  that 
the  possession  of  the  chattel  went  to  the  pledgee. 
In  my  opinion,  from  the  description  I  have  given, 
the  bill  of  lading  did  represent  the  symbol  of  the 
cotton,  and  the  passing  of  the  bill  under  these 
circumstances  operated  iost  as  much  as  if  the  cotton 
had  been  taken  bodily  and  handed  over  to  the 
pledgee.  The  contention  on  the  other  side  is,  that 
the  bill  of  lading  being  in  three  parts,  and 
Abraham  passing  two  of  them  to  Meyerstein  by 
fraud,  and  passing  the  third  to  Barber,  it  was 
merely  an  agreement  to  pledge  cotton  of  which  the 
actual  possession  was  not  given,  and  therefore  it 
operated  nothing ;  that  Barber  having  come  down 
to  the  wharf,  and  having  got  the  goods  transferred 
into  his  name,  and  made  deliverable  to  his  order  on 
the  11th  March,  and  under  that  process  having 
obtained  possession  of  the  goods,  of  the  two  pledgees 
wiUi  an  imperfect  'pledge,  he  became  the  one  who 
had  perfected  his  security.  I  think  there  is  not  the 
least  foundation  for  that  argument.  The  notion 
that  the  second  mortgagee,  by  getting  the  legal 
estate,  can  get  rid  of  the  first  mortiragc  appears  to 
me  to  have  no  analogy  and  no  bearinir.  I  think 
the  pledge  to  the  pit.  was  valid,  and  if  it  was, 
the  plt,*B  rights  hdve  been  violated  by  the  deft., 


and  he  is  answerable  in  trover,  and  upon  the 
count  for  money  had  and  received,  for  the  proceeds 
of  the  goods  that  were  sold.  The  powerful  and 
lucid  argument  on  the  part  of  the  dofts.  was  in- 
effectual to  my  mind,  because,  as  I  say,  the  whole 
foundation  lies  in  the  fact  that  this  bill  of  lading  on 
the  4th  March  was  an  extinct  tiling,  and  would  not 
enable  the  holder  to  get  possession  of  the  goods ; 
and  if  the  notion  be  established  that  a  bill  of 
lading  (one  of  the  most  frequeut  securities  to  secure 
advances)  could  be  extinguished  as  a  security, 
because  the  ship  had  touch^  land,  and  put  the  cargo 
represented  by  that  bill  of  lading  ashore,  and  then 
that  the  holder  of  that  bill  of  lading  might  pass  it 
among  the  moneyed  men  of  the  port,  and  obtain 
large  advances  upon  it,  and  then  sur]>rise  the  party 
who  had  made  t)ie  advance  b}'  saying,  **  that  bill  of 
lading  is  an  extinct  piece  of  waste  p:ipcr,  because 
the  cargo  has  been  put  on  shore  before  the  time  I 
passed  it  to  you,"  it  is  impossible  to  say  to  what 
extent  such  reasoning  might  not  be  pushed.  But 
it  is  obvious  that  a  wider  door  to  enable  parties  to 
defraud  by  the  semblance  of  security  was  never 
attempted  to  be  opened.  There  is  no  authority  for 
that.  There  is  the  most  intense  ill  likely  to  result . 
if  such  a  claim  is  established.  I  have  narrowed  it 
to  the  particular  circumstances  of  this  case,  because 
t  is  sufficient  to  authorise  the  pit.  to  have  the  judg- 
iment.  I  believe  that  the  same  law  would  apply  if 
there  had  been  no  stop  put  on  the  goods  for  freight, 
if  they  had  been  held  by  the  wharfinger  deliverable 
to  the  holder  of  that  bill  of  lading  according  to  the 
custom  of  trade  at  the  port  where  the  goods  were — I 
believe  that  would  be  the  law;  but,  as  I  said  before,  I 
have  not  the  least  doubt  under  the  circumstances  of 
this  case  that  the  bill  of  lading  was  the  symbol  of 
the  cargo,  and,  being  delivered,  operated  as  a 
delivery  of  the  cargo  would  have  done,  and  there- 
fore that  the  pit.  is  entitled  to  keep  his  verdict. 

WiLLES,  J. — I  am  of  the  same  opinion,  and  I 
should  have  contcated  myself  with  saying  that  I 
concur  in  everything  that  the  Lord  Chief  Justice 
has  said ;  but  I  believe  it  is  his  wish  that  the  court 
should  deliver  their  opinions  setiattM,  as  if  we  had 
given  judgment  yesterday  upon  the  conclusion  of 
the  argument.  Accordingly  I  will  add  my  reasons 
to  my  Lord's,  at  the  expense  of  rather  detracting 
from  the  judgment  instead  of  adding  to  it.  The 
facts  of  the  case  have  been  already  stated,  and  they 
may  for  the  purposes  of  the  judgment  be  shortly 
put  thus: — that  goods  that  had  been  effectually 
shipped  under  a  bill  of  lading  abroad  had  arrived 
at  their  port  of  destination,  and  had  been  landed 
and  deposited  at  a  warehouse  where  the  master 
had  put  on  a  stop  for  freight;  so  that  in  fact 
the  goods,  although  delivered  under  circumstances 
in  which  the  master  would  not  have  been  answerable 
for  an  accident  happening  to  them,  were  not  capable 
of  being  received  and  taken  possession  of  by  the 
consignee  or  holder  of  the  bill  of  lading,  without 
discharging  Uic  lien  for  freight.  Therefore  by  that 
statement  the  warehouseman  was  at  the  lowest  the 
common  agent  of  the  master  of  the  vessel,  and  of 
the  consignee  ;  the  agent  for  the  consignee,  on  his 
producing  the  bill  of  lading,  showing  that  he  was 
entitled  to  the  goods,  and  upon  his  paying  the 
freight,  to  transfer  the  goods  completely  into  his 
name ;  agent  for  the  master  not  to  transfer  the  goods 
into  the  name  of  the  consignee,  so  that  he  should 
have  control  over  tlieiu,  and  not,  except  at  his  (wrii, 
to  give  a  warrant  for  them  until  the  freiglit  had 
been  discharged.  At  tliis  period,  therefore,  the  bill 
of  lading  would  not  only,  according  to  usage 
and  for  the  satisfaction  of  the  warehouse-keeper 
[  that  he  was  delivering  to  the  right  party,  Ik;  a  symbol 
I  of  pos»t;sH\r»\\,  «k,vvi  ^.VtfiX^^lclT^  vrwiCvr^^  ^^  ^«^  ^ 
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the  master  was  conccrntKl,  its  complete  operation  as 
a  bill  of  lading,  because  the  deliTcry  of  the  goods 
was  not  complete.  To  say  that  the  delivery  of  the 
goods  was  complete  would  be  perfectly  contra- 
dictory, because  to  say  the  delivery  is  complete 
is  to  say  that  the  person  to  whom  the  delivery 
was  made  has  the  g^oods ;  whereas  the  consignee  in 
a  case  of  this  kind  has  not  the  goods  until  he  does 
a  new  act  to  discharge  the  liability  that  has  been 
incurred  for  him  by  the  shipper  of  the  goods  in 
respect  of  payment  of  freight,  which  payment,  and 
the  liability  thereto,  as  well  as  the  right  to  the 
goods,  is  proved  by  the  bill  of  lading.  That  being 
ihe  state  of  things,  if  the  consignee,  before  the 
delivery,  or  before  any  right  to  delivery,  wants  to 
deal  with  those  goods,  how  is  he  to  deal  with  them  ? 
In  what  manner  is  he  to  obtain  money  for  those 
goods  ?  With  respect  to  a  sale,  of  course  he  can 
very  easily  do  so,  bcimuse  ever  since  the  judgment 
of  my  Lord  Wensleydale,  when  Parke,  J.,  in 
Dixon  V.  Vatesj  5  B.  &  Ad.  813,  it  has  never  been 
doubted  that  by  the  law  of  the  land  the  sale  of  specific 
goods  docs  pass  the  property  in  those  goods,  and 
that  notwithstanding  the  cavil  of  thelate  very  learned 
Serjt.  Manning  in  the  well-known  note  in  2  M.  &  R. 
p.  r>C6.  And  with  respect  to  a  sale  there  can  be 
no  doubt,  if  these  goods  had  been  sold  out  and 
out  to  Mr.  Mcyerstein  or  anybody  else  on  the  4th 
March,  that  the  fraud  Abraham  committed  as 
against  Mr.  Barber  would  have  hod  the  effect  of 
taking  in  Mr.  Barber,  and  of  making  him  stand 
to  the  loss  of  his  advances.  I  do  not  say  that  I  am 
quite  satisfied ;  it  would  be  wrong  to  say  that  a 
pledge  stands  on  the  same  footing,  but  I  take  notice 
of  that  in  passing  for  the  purpose  of  showing  that 
all  arguments  founded  upon  the  notion  that  this 
court  is  to  take  care  and  give  a  judgment  which  shall 
protect  those  who  deal  with  fraudulent  people  are 
entirely  out  of  the  facts  of  the  present  case,  and 
entirely  out  of  the  character  of  transactions  of  this 
description.  I  had  better  apply  my  mind  to  the 
facts  of  the  case,  and  see  what  is  their  true  bearing, 
and  what  conclusion  I  ought  to  arrive  at  in  respect 
to  the  rights  of  the  parties  without  considering 
what  future  cases  may  arise  of  persons  who,  so 
to  speak,  do  not  choose  to  use  due  vigilance,  or 
who  have  the  misfortune  to  be  over-reached. 
This  was  not  a  sale;  this  was  a  mere  pledge  to 
Meyerstein ;  but  one  may  observe  again  that  if  by 
the  alteration  of  a  word  or  two  in  the  conversation 
this  had  been  converted  into  a  mortgage  whereby 
the  entire  property  in  the  gfoods  hf^  been  con- 
Teyed  to  Mcyerstein,  with  only  an  equity  of  redemp- 
tion instead  of  a  convertible  interest,  a  subsequent 
fraud  might  have  been  committed.  Now,  in  respect 
to  a  pledge,  according  to  the  law  of  this  country,  a 
mere  contract  to  pledge  even  specific  goods,  and 
even  although  the  money  be  advanced  upon  the 
faith  of  the  contract,  is  not  sufficient  to  carry  the 
legal  property  in  the  goods  ;  and  I  am  quite  satis- 
fied by  the  argument,  if  my  own  opinion  had 
not  been  so  before,  that  such  a  transaction 
amounts  to  an  authority  only  to  take  possession 
of  the  goods,  and  the  other  consequences  so 
ably  pointed  out  by  the  counsel  for  the  defts. 
would  follow.  But  in  order  to  complete  the 
pledge  it  is  not  necessary  that  there  should  be  an 
absolute  delivery  of  the  gfoods  pledged.  It  is  decided 
in  the  case  of  JReeves  v.  Capper,  5  Bing.  N.  C.  186, 
and  the  other  cases  to  which  reference  was  made  in 
the  course  of  the  argument,  that  it  is  sufficient  by 
the  law  of  this  country  that  there  should  be  a  con- 
structive delivery.  It  is  not  necessary  that  the 
goods  should  have  passed  actually  from  the  hands 
of  the  pledgor  to  the  hands  of  the  pledgee.  It  is 
BufBcient  to  pass  the  property  in  the  goods,  even 


pledgor  and  the  pledgee,  which  makes  the  custody 
of  the  pledgor  the  custody  of  the  pledgee  as  between 
the  parties.  That  was  the  decision  of  this  court  in 
the  case  of  Beeues  v.  Capper,  where  the  master  of  a 
vessel  pledged  his  chronometer,  but  continued,  by  an 
agreement  with  the  person  to  whom  the  pledge  was 
made,  to  have  possession  of  it  for  the  purposes  of 
the  voyage  he  was  about  to  undertake,  and  having 
disposed  of  the  chronometer  to  another  person,  the 
person  who  had  advanced  money  upon  it  with  the 
agreement  that  it  should  remain  in  the  hands  of  the 
pl^gor  as  agent  for  the  pledgee  was  held  entitled 
to  recover  it.  In  many  cases  symbolical  delivery  is 
sufficient;  a  symbolical  delivery  is  equivalent  to 
such  a  constructive  delivery  by  contract  as  is  suffi- 
cient to  complete  a  plcd<;c.  If  it  were  necessazy 
that  I  should  lay  down  as  in  a  code  all  the  series  d 
circumstances  in  which  it  might  be  held  that  there 
was  a  symbolical  delivery,  I  should  have  desired 
more  time  to  consider  it,  and  I  should  have  liked  to 
have  considered  the  case  of  handing  over  the  key  of 
a  warehouse,  as  to  whether  that  was  or  was  not  a 
sufficient  symbolical  delivery,  and  whether  that 
could  be  defeated  by  subsequently  forging  or  abuiing 
another  key  that  would  open  the  warehouse  for  the 
purpose  of  deceiving  a  second  lender  of  money  into 
advancing  upon  the  supposed  security.  If  that  case 
were  considered,  it  would  be  a  case  apart  from  the 
peculiar  property  that  the  law  imparts  f<»'  mercan- 
tile convenience  to  a  bill  of  lading,  which  case  stands 
to  my  mind  on  the  footing  of  the  present,  becauie 
the  lowest  at  which  the  plt.*s  case  can  be  stated  hete 
is,  that  he  got  that  whidi,  if  he  had  produced  it  at 
the  wharf,  would  have  procured  for  him  the  goods 
which  were  mentioned  therein.  He  had  the  bill  of 
lading  which,  according  to  the  evidence,  including 
that  of  the  defts ,  would,  upon  being  produced  at  the 
docks,  have  induced  the  warehouse  keeper  to  hold 
the  goods  for  the  behoof  of  the  person  who  held 
that  bill  of  lading.  But  I  do  not  desire  to  consider 
that  question  at  present;  it  may  be  worth  con- 
sidering when  the  facts  raise  it.  There  was  another 
sort  of  delivery,  to  which  the  law  has  from  very 
early  times  imparted  a  peculiar  effect.  There  was 
a  delivery  by  handing  to  Mr.  Meyerstein  the  bill  of 
lading  representing  the  goods.  Now,  as  my  Lord 
did,  I  pass  over  the  proposition,  which  is  obvious, 
that  the  pledge  of  a  bill  of  lading  under  ordinary 
circumstances  does  as  completdy  vest  the  prop^ty 
of  the  pledgor  in  the  depositary  of  the  bill  of  lading 
as  if  the  goods  had  been  put  in  his  warehouse  under 
his  control.  I  refer  in  passing  to  the  case  in  5  B. 
&  A.  as  being  the  very  case  in  which  the  question 
was  considered  and  discussed,  where  it  was  heli 
that  a  stoppage  in  transitu  was  defeated  by  such  a 
transaction,  subject  to  the  pledgee  of  the  bill  of 
lading  being  bound  to  render  an  account  to  the 
vendor :  (see  Re  IVestzinthus  and  others,  5  B.  &  A. 
817.)  The  question,  therefore,  is  whether  at  the 
time  the  advance  was  made  by  Meyerstein  on  the 
4th  Mardi,  he  did  make  an  advance  on  a  bill  of 
lading?  On  the  part  of  the  deft.,  it  is  said  that  the 
paper  on  which  he  made  the  advance,  although  ap- 
pearing to  be  a  bill  of  lading,  was  in  reality  only  a 
piece  of  waste-paper,  which  had  been  a  bill  of  ladings 
and  which,  though  extinct,  bore  still  the  semblance 
of  what  it  was  in  its  lifetime ;  and  the  question  is 
whether  that  can  be  maintained.  Putting  it  in 
plain  English,  it  is  whether  the  bill  of  lading  ceases 
to  have  any  operation  after  the  goods  are  landed, 
even  although  they  remain  on  the  wharf  on  whidb 
they  have  been  placed  by  the  master  as  a  security 
for  the  freight?  Now  I  am  of  opinion  that 
that  is  not  \he  effect  of  such  a  transaction. 
On  the  contrary,  I  think  that  the  bill  of 
lading  is  in  force,  at  least,  so  long  as  complete 
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nol  only  law,  bat  also  in  accordance  with  the  practice 
mod  the  convenience  of  merchants.  Now  I  will  con- 
sider it  as  it  was  before  the  Act  of  1862,  or  the  Acts 
of  which  that  is  the  modem  representatiye,  and  at 
a  period  at  which  there  was  no  Act  allowing  the 
master  to  warehouse  at  the  risk  of  tiie  consignee  of 
the  goods,  or  the  holder  of  the  bills  of  lading. 
What  would  haye  been  the  state  of  things  if  the 
master  of  the  Acaatus  had  arrived  in  the  river,  and 
had  found  nobody  prepared  to  tender  the  freight  for 
the  goods  ?  The  condition  of  the  master  would  have 
been,  according  to  the  law  of  this  country,  the  same 
as  that  of  any  otiier  carrier  who  arrives  and  finds  there 
is  no  person  to  take  delivery  of  the  goods,  which  of 
coarse  means  to  take  delivery,  paying  freight  against 
such  delivery.  What  is  his  duty  ?  His  duty  is  to 
deal  with  the  goods  in  a  reasonable  manner,  and  to 
deal  with  then^  in  a  reasonable  manner  involves  the 
consideration  of  his  own  lien,  which  he  may  not  be 
willing  to  give  up^  and  according  to  our  law  he  may 
keep  the  goods  in  the  vessel,  and  upon  demurrage, 
so  long  as  he  does  not  exceed  a  reasonable  time.  By 
the  common  law  he  might  keep  the  goods  in  his 
vessel  waiting  for  somebody  to  produce  the  bill  of 
lading,  and  to  tender  him  the  freight  for  those 
goods.  He  might  use  his  ship  as  a  warehouse  until 
he  was  applied  to  by  the  proper  person  to  receive, 
and  was  asked  to  give  them  in  a  proper  manner, 
namely,  with  a  tender  of  the  freight.  Of  course 
that  was  exceedingly  inconvenient,  and  led  often 
to  disputes  between  shipowners  and  consignees.  But 
the  master  had  another  course  to  pursue.  Having 
obtained  a  new  employment  for  his  vessel,  he  would 
be  unwilling  that  she  should  be  used  as  a  mere 
warehouse,  and  especially  as  the  damages  recovered 
for  delay  might  be  no  sufScient  compensation  for 
the  loss  of  the  use  of  the  vessel,  which  might  be  in 
an  expensive  port  The  law  gave  him  the  alterna- 
tive, lif  he  thought  fit,  to  land  the  goods  and  put 
them  in  a  warehouse,  giving  notice  to  the  consignee 
that  he  might  take  them  if  he  thought  proper  upon 
paying  the  freight.  That  was  a  great  inconvenience ; 
as,  although  the  liability  of  carriers  would  be  got 
rid  of,  still  the  liability  of  wardiousemen  would 
remain ;  and  it  was  inconvenient  and  unjust  that 
the  master  should  be  obliged  to  abandon  his  Hen 
upon  the  goods  or  to  retain  it  with  the  chance  of 
litigation  belonging  to  his  new  capacity  of  ware- 
hoose-keeper  by  himself  or  his  agent.  Then  we 
find  that  a  series  of  Acts  of  Parliament  have  been 
passed  for  relieving  the  master  from  that  difficulty ; 
and  the  local  Act  that  was  referred  to  no  doubt  was 
handed  up  for  the  purpose  of  showing  the  progres- 
nve  steps  by  which  the  Legislature  arrived  at  the 
oondusion  which  is  set  forSi  in  the  section  of  the 
Act  of  the  25  &  26  Vict.  In  the  first  place,  if  an 
owner  chooses  to  enter  the  goods  at  the  Custom- 
house, and  selects  the  wharf,  the  master  puts  Uiem 
on  that  wharf,  retaining  only  his  lien  for  the  freight, 
having  his  bands  upon  the  goods  through  the  agency 
of  the  law,  and  of  the  right  which  he  would  have 
against  the  wharfinger  if  he  parted  with  them  without 
getting  the  freight.  In  the  event  of  no  person  entering 
the  goods,  what  was  to  be  done  ?  The  master  was 
then  allowed  to  enter  the  goods  himself,  and  to 
land  them,  but  in  that  case,  by  the  section  of  the 
local  Act,  the  goods  were  to  be  considered  as  in  all 
respects  in  the  same  custody  as  if  they  remained 
on  board  the  ship,  for  the  master  got  rid  of  the 
comber  on  board  his  ship,  but  he  still  might  be 
exposed  to  the  litigation  that  might  follow  him  in 
his  character  of  warehouseman.  Lastly  came  the 
Act  of  1862,  the  Act  of  the  25  &  2G  Vict.,  which 
Act  it  is  necessary  to  recite.  It  gives  very  large 
powers,  and  there  are  the  same  powers — powers 
similar,  though  not  precisely  in  the  same  terms  as 
those  Uiat  are  given  to  the  master  by  a  variety  of 
foreign  codes.    The  master  then  shall  deliver  the 


goods  to  the  holder  of  the  bill  of  lading.    If  there 
are  a  number  of  bills  of  lading  the  master  most 
protect  himself  by  interpleader,  and  the  person  who 
holds  the  first  bill  of  lading  for  value  is  entitled  to 
have  the  goods  eventually,  and  in  that  case,  aa 
here,  on  the  single  holder  of  a  bill  of  lading  pre- 
senting himself,  and  not  paying  the  freight,  the 
master  is  entitled  to  secure  himself  by  putting  the 
goods  into  a  warehouse,  and  then,  if  there  is  any 
dispute  as  to  the  freight,  it  is  to  be  settled  in  the 
manner  pointed  out  by  the  Act.    If  there  is  any 
delay  in  paying  the  freight,  aft«r  a  certain  time,  it 
is  also  to  be  settled  in  tiie  manner  pointed  out  bgr 
the  Act,  but  so  long  as  the  freight  is  not  paid,  the 
master  distinctly  holds  the  g^oods  for  all  purposes 
contemplated  b^  the  bill  of  lading.    Now,  to  con- 
sider this  question  properly,  you  must  first  take  llie 
case  of  the  master  landing  goods  without  the  assist- 
ance of  any  Act  of  Parliament ;  landing  the  goods 
as  at  common  law  in  the  hands  of  the  warehouse- 
man, who  is  his  warehouseman  as  in  the  case  pointed 
out  in  the  first  section  of  the  local  Act,  and  who 
retains  the  goods  for  him  as  his  agent  until  the 
freight  is  paid,  and  then  delivers  on  production  of 
the  bill  of  lading.    As  to   that  case  no  question 
could  arise.    The  bill  of  lading  is  in  full  life  for  all 
its  purposes  until  it  is  product  and  delivery  made 
by  the  person  who  so  is  agent  for  the  master.    That 
person,  for  any  benefit  tibe  master  had,  was  not 
agent  except  for  the  mere  purpose  of  securing  him 
his  freight.    If  that  is  so,  let  us  come  to  the  Act  of 
Parliament.    What  was  the  object  of  the  Act  of 
Parliament  ?    The  Act  of  Parliament  was  dealing 
with  the  case  of  the  shipowners  and  shippers  and 
receivers  of  goods.    It  was  not  dealing  with  the 
efifect  of  mercantile  instruments.    That  subject  had 
been  under  the  consideration  of  the  Legislature 
very  recently  in  a  former  Act  n8  &  19  Vict.  c.  lll)^ 
by  which  rights  of  action  as  well  as  property  may  be 
transferred  in  bills  of  lading.    The  Legislature  seem 
to  desire  rather  to  extend  the  effect  of  a  bill  of 
lading  than  to  cut  it  down.    Are  we  to  suppose  that 
by  this  Act  of  Parliament,  without  any  express  pro- 
vision for  the  case,  or  any  necessary  indication  that 
it  was  the  intent  of  the  Act,  the  Legislature  meant 
to  destroy  the  operation  of  the  rights  of  the  holders 
of  bills  of  lading,  or  to  make  bills  of  lading  not 
capable  of  being  dealt  with  or  not  operative  ati 
period  when  they  would  have  been  before  ?    That 
would  be  to  read  the  Act  of  Parliament  backwards. 
I  entertain  no  doubt  that  the  Act  does  not  make 
any  alteration  in  the  rights  of  the  parties,  and  I  say 
it  appears  to  me  to  be  clear  that  the  bill  of  lading 
is  an  operative  instrument  with  the  specific  qualities 
of  a  bill  of  lading  until  there  is  a  complete  delivery 
thereunder,  and  there  had  not   been  a  complete 
delivery  thereunder  in   the  present  case.    So  far 
with  respect  to  the  law  of  this  country.     I  feel 
almost  ashamed  of  travelling  out  of  the  road,  but 
Mr.  Brown   having  mentioned  yesterday  -on    the 
authority  of  a  very  learned  writer,  Story,  J.,  that 
the  foreign  law  had  been  careful  to  guard  against 
cases  of  this  description,  against  cases  of  supposed 
danger  which  would  follow  from  allowing  persons 
to  make  pledges  without  an  actual  delivery  of  the 
goods,  I  thought  it  right  to  search  a  little  in  the 
direction  which  his  argument  indicated.     If  you 
turn  to  the  passage  in  Story  on  Bailments  (section 
299),  you  vfUi  find  he  was  not  dealing  with  the 
present  case,  or  anything  like  it,  but  aiter  giving 
the  text  from  one  of  the  writers,  he  states  to  this 
effect,  that  where  a  person  pledges  goods  by  the 
Roman  law  the  pledgee  may  thereupon  deliver  back 
the  goods  to  the  pledgor  to  be  held  as  his  sen'ant  as 
it  were,  because  a  man  may  be  tenant  of   goods, 
and  that  does  not  destroy  the  right  of  the  pledgee, 
but  he  says,  in  contviift\vt«ic,Q>Mv\x\av^x«HSalv^'«^>Mfc:*^ 
been  maAe  \jo  wo\^  xJaa  ^^sca^get  >2Q3iX  \siM^  \s5^^ 
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from  this.    I  need  hardly  say  the  text  bgr  which 
tho9e  prorisions  have  been  made  is,  according  to 
Reeves  v.  Capper^  the  text  of  oar  own  law,  and  I  need 
hardly  say  the  obsenrations  of  Story,  J.,  taken  with 
the  text  to  which  he  refers,  are  not  at  all  applicable 
to  the  present  case.    I  haye  looked   also  to  the 
French  code.    It  appears  to  me  to  be  very  meagre 
on  this  subject.    It  says  simply  a  bill  of  lading  may 
make  the  goods  deliverable  to  a  third  person,  or  to 
order,  recognising  the  validity  of  a  bill  of  lading, 
bat  containing  no  absolute  provision  on  the  subject : 
(Code  de  Commerce,  liv.  2,  tit.  7,  s.  281.)     The 
Spanish  code,  in  section  802,  contains  an  express 
provision  besides  the  statement  of  what  the  bill 
of    lading  is   to  contain,    that   a  bill  of  lading 
may    be    indorsed,    and    the   indorsement     may 
carry  all   rights  with  it.    It  seems  to  allow   an 
indorsement   of   rights   of   action,    as    since   the 
Act  of  the  Queen,  and  I  observe  the  great  Spanish 
commercial  lawyer,  Don  Gomez  de  la  Sema,  whose 
edition  of  the  code  I  referred  to,  says  that  in  this 
respect  bills   of  lading  are  very  much  upon  the 
same  footing  as  bills  of   exchange.     There  is  no 
provision  there  that  a  bill  of  lading  shall  cease  to 
be  operative  at  a  given  time,  and  there  is  a  provi- 
sion in  both  those  codes  for  the  master   putting 
goods,  as  the  French  eoie  calls  it,  en  mains  tierces, 
when  the  freight  is  not  paid,  to  be  kept  for  the 
security  of  the  master.    In  the  codes  adopted  by 
Prussia  and  other  German  States  of  the  Zollverein, 
there  are  similar  provisions,  which  code,  as  is  well 
known,  is  very  much  more  elaborate  than  the  pre- 
vious code,  and  exceeding  care  is  taken  there  for 
the  purpose  of  protecting  both  the  master  and  the 
person  who  receives  the  goods,  and  I  observe  the 
right  of  the  master  is  considered  to  stand  on  the 
same  footing,  whether  the  goods  are  kept  back  by 
the  master  for  the  freight,  or  deposited  in  other 
hands  for  the  purpose  of  being  kept,  and  I  think,  in 
article  6r>l,  there  is  an  express  provision  for  the 
case  that  has   occurred  here,  for  several  persons 
getting  several  parts  of  a  bill  of  lading,  and  the 
person  who  is  first  in  time  in  getting  the  part  of 
the  bill  of  lading  being  also  first  in  law ;  I  observe 
that  article  G4D  puts  the  case  of  the  delivery  of  a 
bill  of    lading  on    the    same  footing   precisely  as 
the   delivery  of   goods    stated   by   my   Lord.    In 
every  one   of    these    codes,  there  is   a  provision 
for  several,   in  the  German  for  four,  parts  of  a 
bill    of    lading    being  given   to    the  master.    In 
the  absence  of  any  fraud,  it  being  admitted  that 
Mcyerstein  advanced  his  money  upon  the  security 
of  a  bill  of  lading,  and  that  he  was  induced  to  take 
a  bill  of  lading  as  being  a  valid  and  operative  bill 
of  lading  at  the  time ;  that  he  had  no  notice  of  any 
circumstances  to  invalidate  that  bill  of  lading,  and 
that  its  force  was  not  spent,  but  it  still  retained  its 
specific  properties,  which  are  imparted  to  a  bill  of 
lading  by  the  law,  I  have  no  duubt  he  is  entitled  to 
succeed.    I  will  add  but  one  sentence  to  this  judg- 
ment, because  it  contains  that  which  is  the  motive 
in  my  mind  for  arriving  at  it.    TTie  biU  of  lading 
was  allowed  this  peculiar  effect  in  consequence  of 
the  difficulty  of  an  actual  delivery  of  goods  which 
were  the  subject  of    a  maritime   adventure.    By 
usage  and  by  law,  the  delivery  of  a  bill  of  lading 
came  to  be  taken  for  the  delivery  of  the  goods, 
because  of  the  difficulty  of    the  delivery  of   the 
goods  themselves.    So  long  as  that  difficulty  exists 
by  reason  of  the  incidents  of  the  adventure,  so  long 
does  the  reason  apply.     In  this  case  the    goods 
could  not  have  been  tnmsferred  by  actual  transfer 
during  the  voyage,  and  the  freight  not  having  been 
paid,  there  could  have  been  no  actual  transfer  of 
them  by  Abraham.      The  goods  were  in  precisely 
tho  same  stuto,  so  far  as  the  reason  for  holding  the 
bill  of  lading:  for  the  goods  is  concerned,  w'hvVe  tYvey 
were  under  the  stop  for  freight*  as  urbiLe  they  "were 


on  the  veaael  and  daring  the  voyage.  I  think, 
therefore,  certainly,  having  thoag^t  over  this 
case  with  the  interett  and  anxiety  that  one 
ought  to  apply  to  a  transactioa  affecting  to 
nuiny  others  of  a.  similar  kind,  I  cannot  accede 
to  such  a  doctrine,  which  to  me  I  own  is 
novel,  as  the  doctrine  advanced  for  the  defti. 
Therefore,  I  concar  that  the  judgment  shoold  be 
for  the  j^t. 

Keatino,  J. — I  am  entirely  of  the  aame  opinion ; 
and  after  the  judgment  pronoimoed  by  my  Lotd 
and  my  brother  Willes,  it  is  nnneoessary  that  I 
should  do  more  than  state  in  a  very  few  words  the 
way  in  which  the  case  strikes  my  mind.  Mr.  Brett 
in  his  very  able  argument,  made  the  foandalkm  of 
his  propoaition  that  the  object  of  the  bill  of  lading 
being  to  accomplish  the  dc^veiy  of  the  gooda,  when 
the  object  had  been  accomplished,  the  bill  of  lading 
ceased  to  exist  as  a  bill  of  lading ;  and  then  he  con- 
tended that  in  the  present  caae,  the  goodt  having 
been  removed  from  the  ship  to  the  snfferance  whaif, 
and  their  being  held  by  the  wharfinger  as  deliveiable 
on  payment  of  freight,  that  was  the  accomplishment 
of  the  bill  of  lading,  and  the  bill  of  lading  then 
ceased  to  be  a  bill  of  lading.  I  did  not  ondentand 
him  to  deny  all  the  operations  of  the  ^ill  of  lading; 
but  he  contended  that  it  ceased  to  be  a  bill  of  lading, 
and  in  truth  became  nothing  more  than  a  mere 
delivery  order,  and,  bdng  such  a  delivery  order,  it 
was  transferred  to  the  pit.  Meyerstan  as  a  deposit 
for  the  advance  made  by  him  to  Abraham,  and 
that  it  could  have  no  effect  idiatever  as  a  transfer 
of  the  property,  bat  at  the  most  could  only  place 
in  his  hands  a  document  which  if  used  might  obtain 
for  him  the  delivery  of  the  goods.  Now,  it  is  obvioQi 
that  the  whole  force  of  that  argument  rests  on  the 
supposition  that  upon  the  4th  March,  when  Meyer^ 
stein  advanced  his  money,  the  bill  of  lading  whidi  was 
deposited  in  his  hands  had  ceased  to  operate  as  a  bffl 
of  lading,  and  that  because  the  goods  had  been 
completely  delivered.  Now  I  entirely  agree  with 
my  Lord  and  my  brother  Willes,  and  for  the  reasons 
which  they  have  stated,  and  I  do  not  intend  to 
repeat  their  reasons  for  the  opinion  that  on  the  4th 
March  there  had  been  no  complete  delivery  of  thew 
goods,  and  I  adopt  the  way  in  which  my  brother 
Willes  has  put  it,  as  a  safe  guide  to  what  may  be 
considered  a  complete  delivery,  such  as  was  insisted 
on  by  Mr.  Brett.  There  can  he  no  complete  deUvciy 
of  the  goods  until  they  have  been  delivered  to  a 
person  having  a  right  under  the  bill  of  lading  to 
obtain  those  goods.  Now  here  it  is  admitted,  and 
it  is  clear,  that  on  the  4th  March  those  goods  were 
held  by  the  wharfinger  subject  to  the  stop  for 
freight.  They  never  had  been  delivered  under  that 
bill  of  lading  to  any  person  whatever,  consequently 
there  never  had  been  any  comjdete  delivery.  Thst 
being  so,  the  foundation  of  the  argument,  and  the 
very  able  argument,  used  on  the  part  of  the  defts., 
fails,  and  the  pit.  is  entitled  to  retain  his  T«:dict 

In  answer  to  Honyman,  Q.  C.% 

WiLLBs,  J.  stated  that  interest  would  be  allowed 
from  the  time  the  money  was  received  to  the  present 
time. 

RiUe  discharyed. 

Attorneys  for  the  pit,  Thomas  and  HoBomis, 

Attorney  for  the  deft.,  W,  M,  Crump. 


\ 


MARITIME  LAW  OASES. 


427 


Ex.] 


L£WI8  AND  OTHEBS  r.  McKbB. 


[Ex. 


COURT  OF    SXOHE^TTEB. 

Beported  b7H.LBiuH  and  E.  LnxLBY,  £«vu.  B«rrlstan-at-L«w. 

Wednesday,  Nov,  14,  18GC. 

Lewis  and  otiibrb  v.  McKbe. 

Sin  of  lading — Indorsement  of  to  third  party  by  ori- 
ginal consignee  while  goods  ore  in  transitu — Indorse- 
ment  accepted  and  acted  mon  by  shipowner — Transfer 
ofliabiUty  for  freight  thereby— l^  i'  19  Vict.  c.  Ill 
-~' Action  for  freight —  Pleading — Danmrer, 

In  €tn  action  for  freight  by  the  shipowners  against  deft., 
the  original  consignee  <f  goods  under  a  bill  of  lading, 
a  plea,  which  stated  that  before  the  ship  arrived  at  the 
pof^of  call,  the  deft,  indorsed  the  said  bill  of  hiding 
to  Jr,  and  K,  in  the  fol/owing  terms :  "  Deliver  to 
W,  and  K.,  or  order,  looking  to  them  for  aU  freight, 
dead  freight,  and  demwrrage-without  recourse  to  vs,** 
and  that  pits,  accepted  the  said  indorsement  and  deli- 
vered the  goods  in  pursuance  thereof  to  W.  and  A',  as 
the  persons  entitled  to  the  said  goods,  and  not  to  the 
defl^  was 

EeJd,  on  demurrer,  to  be  a  good  plea  and  to  constitute  a 
defence  to  the  action. 

If  the  consignee  under  a  bill  of  lading,  while  tlie  goods 
are  yet  in  transitu,  indorses  the  bid  and  gives  notice 
thereof  to  the  party  entitled  to  the  freight,  and  upon 
the  indorsement  he  states  in  express  terms  that  the 
owner  of  the  freight,  the  party  who  may  be  ultimately 
entitled  thereto,  is  to  hole  to  other  persons  for  pay- 
ment  of  it^  and  that  indorsement  is  accented  and  acted 
upon  without  ohfection  or  qualijication  on  the  part  of 
the  owner  of  the  freight,  that  of  itself  in  point  of 
law,  constitutes  a  transfer  of  the  liability,  and  a 
defence  to  any  subsequent  action. 

Declaration. — First  count : 

That  ftfter  14th  Aug.  186A,  one  Jan.  Brown  deUverad  to  pita, 
certain  goods,  to  wit,  ^e.,  to  be  bv  pita,  carried  and  conveyed 
iB  ft  certain  nhip  of  plt&,  then  in  the  port  of  L,  from  L  to  O. 
or  v.,  in  the  United  Kingdom,  for  orders  under  a  certain  bill 
of  lading,  signed  for  the  same  by  the  master  of  the  said  ship, 
m»  agent  for  pita,  and  to  be  delivered  as  ordered  (the  act  of 
Ood,  ACL,  excepted)  onto  deft,  or  to  his  assigns,  on  his  or  their 
paying  freight  for  the  said  goods  as  per  charter-party,  with 
prtanage  and  average  accustomed ;  and  that  therettpon  and  bf 
rauom  thereof^  the  properly  in  the  said  goods  passed  to  d^ ;  and 
that  by  the  charter-party  referred  to  in  the  first  bill  of  lading, 
freight  is  made  payable  in  cash  at  certain  rates  therein 
qwcifled.  and  that  all  conditions,  Ac.,  necessary  to  entitle  pita. 
to  have  the  freight,  primage,  and  average  paid  by  deft  accoid- 
Sng  to  the  terms  of  the  said  bill  of  lading  and  charter-party, 
Slid  to  sue  deft  for  nonpayment  thereof,  yet  deft  made  default 
In  payment ;  and  although  he  paid  pits,  a  portion  of  the  said 
freight,  primage,  and  average,  yet  he  made  default  in  paying 
pltSL  the  renidue  of  the  RAiU  freight  &c.,  amonntiug  to  67L  ISi.  Gd, 
whereby  (allegation  of  loss  to  plt8.) 

Second  count : 

That  on  24th  Nov.  ISM,  pits,  being  owners  of  a  certain 
ahip,  &c.,  then  at  L.  and  bound  for  C.  or  F.,  in  the  United 
ffingdom.  certain  goods,  to  wit,  Ac,  were  shipped  in  good 
order,  Ac.,  by  one  J.  R,  as  agent  for  S.  and  Ox,  in  and  upon 
the  said  ship,  whereof  J.  E.  was  manter,  to  be  deliverea  in 
like  good  order,  SU\,  at  the  aforesaid  port  as  ordered  (the  act 
of  Ood,  ftc,  excepted),  unto  deft,  or  to  his  assigns,  on  his  or 
their  paying  freight  for  the  said  goo<lB  in  cash  at  the  rate,  Ac, 
with  primage  and  average  accuvtomed.  And  that  in  con- 
■idnration  that  plt8.,  at  request  of  deft.,  would  deliver  to  deft 
as  such  assignee,  and  would  suffer  him  to  take  the  said  goods 
without  the  Haid  pits  being  first  paid  the  said  freight,  primage, 
•ad  average,  deft.  promlRed  pits,  that  he  would,  within  a 
reasonable  time  after  delivery  to  him  of  the  said  goods,  pay 
Co  plt^  freight  for  the  carriage  of  the  said  goods  after  the  rate 
aiforesaiil,  with  prim:ige  and  average  nrcuntomed,  less  a  certain 
Hum.  U}  wit  '2*il.  10«.  :ui..  to  bo  deducted  therefrom  on  account 
of  advances,  anHurances,  and  utamps.  And  pits,  did  deliver 
to  deft  as  such  couHignee,  and  did  suffer  hini  to  take  the 
tmSA  goods  without  tho  said  pits,  being  first  paid  the  said 
f rnght  Ac. 

^Averment  of  performance  of  all  conditions,  &c., 

necessary  to  entitle  pits,  to  a  performance  of  deft-'s 

promise,  and   to  maintain  this  action  for  breach 

thereof ;  yet  deft,  made  default  in  payment  of  the 

said  freight,  primage,  and  average,  and  although  he 


paid  pits,  a  portion  thereof,  yet  he  made  default  in 
paying  pits,  the  residue  of  the  said  freight,  &€., 
amounting  to  (to  vit)  67^  lOs.  Sd. 

Third  count :  for  money  payable  for  freight,  &c., 
for  conveyance  by  pits.,  at  dcft.'s  request,  of  goods 
in  ships,  and  for  care  and  attendance  of  pits,  and 
their  servants  in  and  about  the  loading  and  unload- 
ing and  delivery  of  the  said  goods,  and  on  accounts 
stated.  , 

Flea  8,  to  the  first  count : 

That  by  the  aaid  charter*party  it  waa  provided  that  pita, 
ahould  deliver  the  goods  on  being  paid  freight  by  the  receivers 
of  the  cargo,  and  that  before  the  said  ship  arrived  at  the  port 
of  call  the  deft  indorsed  the  aaid  bill  of  lading  to  oertafai 
persona  carrying  cm  their  bnaineaa  under  the  firm  and  style  of 
*'  Messrs.  Watney  and  Keane,"  and  the  aaid  indorsement  was 
in  the  words  following,  that  is  to  say,  "  Deliver  to  Messrs. 
Watney  and  Keane,  or  order,  looking  to  them  for  all  freight, 
dead  fraight  and  demurrage,  without  recourse  to  us."  (Signed) 
"(3eorge  B.  McKee  and  Co.;'*  and  pita,  accepted  the  said  in- 
dorsement and  delivered  the  goods  in  porsuance  thereof  to 
the  said  Messrs.  W.  and  K.,  as  the  persons  entitled  to  the  said 
goods,  and  not  to  deft 

Demurrer  and  joinder  in  demurrer  to  the  said  plea. 

There  were  other  pleas,  and  issue  was  taken  and 
joined  on  all  of  them. 

Pits.' points : — 1.  That  plea  3  does  not  expressly 
arer  that  the  pits,  exonerated  deft,  from  his  liability, 
or  that  there  was  a  substituted  liability  of  Messrs. 
Watney  and  Keane,  and  does  not  set  forth  facts 
operating  as  such  exoneration  or  substitution  of  lia- 
bility. 2.  That  the  plea  only  answers  part  of  the 
claim  in  tho  first  count  and  contains  no  defence  to 
that  part  of  the  claim  which  is  for  primage  and 
average. 

Deft.'s  points: — 1.  That  the  plea  sets  forth  facts 
operating  as  an  exoneration  or  substitution  of  the 
liability  of  Messrs.  Watney  and  Keane  for  that  of 
deft.  2.  That  the  answer  contained  in  the  plea  to 
each  part  of  the  claim  in  the  first  count  which 
applies  to  freight,  is  a  defence  also  to  that  part  of 
the  action  which  is  for  primag^e  and  average. 
8.  That  the  case  is  governed  by  the  case  of  Smurth* 
waite  V.  Wilkim,  31  L.  J.  214,  C  P. ;  5  L.  T.  Rep. 
N.  S.  842  ;  7  lb.  65. 

Karskske,  Q.  C.  (with  him  C,  P.  Butt)  for  the  pit. 
in  support  of  the  demurrer. — ^The  first  count  is 
fram^on  sect.  1  of  the  Bills  of  Lading  Act  HS  & 
19  Vict.  c.  Ill),  which  followed  the  case  of  Tnomp' 
son  and  another  v.  Doming,  14  L.  J.,  N.  S.,  320,  Ex.: 
14  M.  &  W. ;  in  which  it  was  held  that  a  bill  of 
lading  was  not  negotiable  like  a  bill  of  exchange. 
The  declaration  alleges  that  the  property  passed  to 
the  deft.,  and  that  allegation  is  admitted  by  the 
plea.  The  plea  admits  a  right  and  true  delivery  of 
the  cargo,  and  therefore  prima  facie  shows  a  liability 
on  deft,  of  which  he  cannot  discharge  himself  with- 
out an  express  agreement  between  him  and  the  pits., 
founded  on  %wA  consideration.  But  the  plea  shows 
no  such  discharge,  and  carefully  avoids  saying  that 
by  the  indorsement  to  Watney  and  Keane  the  pro- 
perty  passed  to  any  one  at  all.  Deft,  will  rely  on 
the  case  of  Smurthwaite  v.  Wilkins  in  the  C.  P.,  5 
L.  T.  Rep.  N.  S.  842;  7  lb.  65;  31  L.  J.  214,  C.  P.,  as 
governing  the  present  case,  but  the  plea  there  differs 
from  the  present  plea.  Admitting  that  the  property 
passed  to  Watney  and  Keane,  still  the  plea  is  no 
answer  to  the  declaration.  It  shows  no  satisfaction 
and  discharge  after  breach,  but  simply  the  iudorse- 
ment  and  acceptance.  This  limited  indorsement,  with 
an  allegation  that  the  pits,  were  parties  to  it,  and 
agreed  to  take  the  onus  of  it,  does  not,  so  far  as 
pits,  are  concerned,  amount  to  a  discliarge  of  the 
deft. :  (Abbott  on  Shipping,  edit,  of  1847,  p.  41G.) 
If  a  bill  of  lading  be  indorsed  to  a  third  person,  he 
paying  freight  for  the  same,  the  shipper  lias  still  a 
claim  for  freight  on  the  original  cunHi^ncc.  The 
allegation  is,  that  deft,  bein^  Ua.Ukft  Ivvt  l\«v^\. 
indorsed  to  >»VaUi^7  wiiiiYAWia^Xi^x.  SS. -^Jcy^,  Oosaw^fc 
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to  deliver  withoDt  ftgreeing  to  ditdurge  deft,  bit 
original  liability  remaini.  Wataey  uid  Eeane  are 
mere  receircn,  mere  agents  ot  deft.  Tbe  muter 
cannot  be  involved  bytbc  holderof  the  bill  indiipate* 
between  the  latter  and  tlia  coniignce.  The  object 
of  the  Bills  of  Lading  Act,  l8&19Victc.111,wai  to 
give  the  Bhipowrier  the  double  liability  of  the  penon 
with  whom  he  contracted  and  the  pet«oa  in  whom. 
the  property  veiled.  IVigiitr  v.  Smith,  1^  C-  B.  '2^j 
24  L.  J,  25,  C.  P.,  gives  the  proper  form  for  Taising 
the  qneetion  of  liabiUty.  The  plea  ii  objectionable  as 
ttating  facta  which  may  or  may  not  be  a  defence,  but 
which  are  not  pat  on  the  record  in  the  form  of  a 
defence.  A  discharge  from  all  liability  might  eaaily 
bare  been  pleaded.    He  cited  alio 

Skepanl  V.  IM  Btntela,  13  Eaat,  Sl!3  ; 

Pamn  V.  nViM  (not  reported),  cilad  Id  Abbott  on 
Shipping!  ud 

J)tmta  V.  Beeiford,  S  B.  A  Ad.  6!1. 


and  average  accustomed,  (a)]  It  may  lie  thne  is 
awkwardness  in  raising  the  point  in  the  way  proposed 
by  the  present  plea ;  but  nevertbeleu  the  pJeit  does, 
though  it  be  tomewhat  informally,  ntiae  tbe  qaestion 
of  the  liability  of  a  transferee  of  a  bill  of  lading. 
Tlie  deft.'g  iiability  is  fonnded  solely  on  the  Bills  of 
Lading  Act.  There  is  a  fallacy  in  saying  that  the 
riea  admits  the  deft.'i  liability  without  showing  any 
discbarge.  The  deft,  may  dispose  ot  the  bUl  of 
lading ;  he  may.  in  fact,  never  become  liable  at  all. 
The  ^ts.  accepted  the  substituted  liability  of  the 
transferees  for  the  imperfect  liability  of  the  con- 
signee, and  chose  to  give  up  the  goods  on  the  special 
indortement.  The  position  of  the  intermediate  con- 
•tgnee  is  the  same  as  that  of  the  indorsee  in  Snwt/i' 
waiU  T.  iVilkint  (ulii  lup.).  The  plea  is  good  as  a 
denial  of  a  condi^on  precedent. 

Kiiriliike  in  reply. 

Kellt,  C.  B.— This  case  has  been  very  ably  and 
concisely  argued  by  counsel  on  both  sides,  but  I  am 
of  opinion  that  it  presents  no  question  of  real 
doubt  for  tbe  consideration  of  the  court.  The 
action  is  brought  against  the  original  consignee  of 
certaiD  goods  consigned  to  a  port  in  Great  Britain, 
under  a  bill  of  lading,  and  there  can  be  no  doubt 
that  upon  the  facts  stated  in  the  declaration  the 
deft,  was  originally,  not  at  any  time  absolutely,  but 
contingently,  liable  to  the  pits,  for  the  freight  of 
thoae  goiKis ;  I  say  only  contingently,  becatue,  as 
pointed  out  by  Mr.  Williams,  many  drcumstances 
may  have  arisen  which  would  have  precluded  the 
pits,  from  making  any  claim  whatever  against  him 
m  respect  of  such  freight.  But  such  being  the 
state  of  the  case,  after  the  original  consignment  of 
the  goods  and  during  the  voyage,  the  deft.,  the  then 
consignee,  indorsed  the  biU  of  lading  to  certain 
persons  trading  under  tlie  names  of  Watney  and 
Keanc,  and  notico  of  that  indorsement  was  giren 
to  the  pits.  The  plea  then  alleges  what  took  place 
between  the  parties  in  those  terms ;  this  was  the 
indorsement:  "Deliver  to  Jlessrs.  Watney  and 
Keanc,  or  order,  looking  to  Ihem  for  alt  freight, 
dead  freight,  and  demurrage,  without  recourse  to 
us.— (i.  B.  McKec  and  Co."  This  was  signed  by 
the  deft.,  and  then  there  is  an  allegation  that  the 
[dts.  accepted  the  said  indorsement,  and  delivered 
the  goods  in  pursuance  of  their  order  to  the  said 
Messrs.  Watney  and  Keane,  as  the  persons 
entittod  to  tbe  said  goods,  and  not  the  defts. 
Hon;  I  quite  ajtrec  Ihiit  as  a  statement  only 
of  certain  fads   which  would  have  taited  a  <i\ic»- 

(1)  LCBTS  to  BIUMliI  Itas  plea  socor^ngly  wsi  e^tvu. 


lion  for  the  considention  of  a  jury,  utd  npos 
which  the  jndge  would  have  been  bonnd  totakitbi 
verdict  of  tbe  jury,  the  idea  wonld  have  bem  in- 
sufficient ;  the  plea  must  not  be  argumentative  it 
must  not  rest  upon  a  state  of  facta  npon  which  tba 
jury  may  infer  an  agreement  whitA,  being  madt^ 
would  constitute  a  defence  to  the  action.  It  il 
necessary  that  the  defence  shonld  be  stated  It 
positive  terms.  But  I  tm  of  omniOD  that,  if  tba 
consignee  of  the  goods  nndertbe  nil  of  lading,  irtSe 
the  goods  are  yet  I'a  btauita,  indorM*  the  bill  ud 
<{ives  notice  of  that  indorsement  to  Out  owner  of  tha 
ihip,  or  the  party,  whoever  be  amy  be,  entiikd  ta 
tbe  freight,  and  upon  that  indonement  be  atate*  is 
express  terms  that  the  owner  of  the  fieiriit,  or  tk* 
party  who  may  be  ultimately  entitled  to  the  titl^t, 
is  to  look  to  other  persons  for  the  pajmeat  of  fr^h^ 
nnd  that  indorsement  is  accepted  and  acted  tipN 
without  objection  and  without  any  qnaliB(»tion  m 
the  part  of  the  owner  of  the  freight,  that  that  d 
itself,  in  point  of  law,  conatitntes  a  tranafer  of  tkt 
liability  and  a  defence  to  any  subsequent  •ctioi. 


of  facts  which  are  t 
na  answer  to  tbe  action,  and  not  merely  erideoee  d 
that  which  would  be  an  answer  to  tbe  acUon  if  ss 
found  by  a  jury.  I  think,  therefore,  that  tbe  pies 
is  good  ;  that  the  dranurrer  to  it  cannot  be  sn- 
tained ;  and  that  the  deft,  is  entitled  to  judgment. 

Bhamweli.,  B. — I  am  of  the  lame  oinnion,  and  I 
innst  say  that  I  do  not  think  any  the  woi*e  of  the 

]>lea  because  it  statea  the  actual  facta  rather  tbia 
stating  some  concliuioo  of  law  which  inTolvea,  flnt 
of  all,  proof  of  the  existence  of  certain  facts  befon 
H  jury,  and  then  the  difficult  question  whether  tlw 
conclusion  of  law  has  been  correctly  stated  fioa 
them.  It  seems  to  roe  that  these  facta,  as  sUt«d, 
furnisb  an  answer  to  the  action  ^>on  the  gronndi 
put  by  the  Lord  Chief  Baron,  and  1  will  merely  sU 
this,  that  what  has  taken  place  is  to  my  mind  eqiu- 
valent  to  the  defL  having  said,  "  Deliver  to  tba* 
persons  upon  these  terms,  or  do  not  deliver  to  tben 
at  all."  If  that  were  so,  tbe  owners  of  the  frei^ 
should  have  said,  "We  will  not  deliver  at  all;  «e 
do  not  choose  to  take  their  responsibility  to  year 
exclusion — that  is  to  say,  the  responsibili^  of 
Messrs.  Walney  and  Co.  to  the  exclusion  of  yta 
the  deft."  Then  he  would  have  had  a  right  ot  acdw 
.'[gainst  the  deft.,  as  owner  ot  the  goods,  for  nt 
receiving  them,  which  it  would  have  been  his  dn^ 
to  do.  It  appears  to  mo  that,  unleaa  that  reasaniig 
were  well  founded,  it  would  be  a  Tery  mischievcni 
thing,  indeed  ;  because,  in  what  way  is  an  ownerrf 
k'oods  who  desires  to  trust  them  to  the  care  of  i 
wharfinger,  making  him  personally  responsible  foe 
the  freight,  to  do  it,  unless  he  adopt  some  such 
Indorsement  as  this.  It  is  always  in  the  power  of 
the  shipowner  to  say,  "  I  will  not  deliver  upon  tbost 
terms  ;"  and  the  owner  of  the  Roods  can  say,  "I 
will  bring  an  action  against  yon  for  not  deliverillf 
the  goods,  and  not  allowing  the  proper  person  U 
receive  them,  you  will  be  liable  to  demurrage  and 
iilher  consequences."  If  he  choose  to  take  sud>  a 
iioaiinee  for  receiving  tbe  goods,  he  must  take  biia 
upon  the  terms  upon  which  he  is  nominated,  and 
those  are,  in  this  case,  no  further  responsibility  to 
the  deft.  I  think  the  defL  is  entitled  to  our 
Judgment. 

CiunNELL,  B, — I  am  also  of  opinion  that  Um 
deft,  is  entitled  to  our  judgment.  The  qncsticHi'iip 
not  whether  the  plea  might  not  have  been  pleaded 

differently,  but  whether  the  facts  stated  on  tbepka 
afford  a  sufflcicnt  answer  to  the  pits.'  claim  tot 
trciu^Ut,  It  would  nul,  perhaps,  be  lufflcieot  thai 
,<^  ioi^VB  ^CKlX.'i^  «\u^  ktwdiild,  justify  o)  ' 
\  qI  l\i«  o^aVaa  'Com  >!Da  -^Via.  ^lai^.  t> 
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daim  fcr  freigfat  kgaiost  the  deft. ;  the  queatlon  is, 
wbetber  the  facta  are  inch  u  to  rtguire  that  con- 
dnaion ;  and  I  am  ot  opinion  that  thev  oie.  The 
pita,  might  have  reftued  to  act  npon  thi*  order.  I 
do  not  Mf  what  would  have  been  the  Btale  of 
thing*  if  thev  tiad  done  «o ;  but  if  the  plea  ahowi 
that  tbe7  delivered  opon  the  faith  of  this  ipecial 
indonement,  I  think  the  case  is  clear  to  show  that 
they  renounced  tlieir  clum  for  freight  ag;^n«t  the 
deft.  I  do  not  repeat  the  termi  of  ^e  indaricment, 
vhich  my  Lord  Chief  Baron  has  read  from  the 
pleadingi ;  but  the  plea  goes  on  to  aa?,  that  the  pits. 
accepted  the  (aid  indorsement,  and  delivered  the 
gooda,  In  pursuance  of  their  order,  to  the  laid 
Bleasn.  Watney  and  Kcane,  aa  the  periona  entitled 
to  the  said  go<^R,  and  not  the  deft ;  therefore  the 
idea  exclndea,  in  point  of  language,  any  ootiou  that 
there  wa«  a  deliveiy  to  penons  (imply  as  agents  of 
the  deft. 

PiDOTT,  B.— I  am  of  the  same  opinion.  If  the 
beta  might  not  be  evidence  of  a  iubatituted  Ua- 
bility,  I  ahouid  quite  agree  that  the  plea  would  be 
bad  ;  bat  it  teems  to  me,  in  point  of  fact,  that  th^ 
dtow  a  good  sabatituted  liabilit}'. 

Jadgutent  for  ihe  deft. 


tilt  aning  d 
•,  tM,  it  btii 


June  17  and  Nov.  29,  18G6. 
Faxkwobth  v.  Htdk. 

Alariat  itaunmet — Totalor  partiai  lott~SaUof  argo. 

In  an  actum  agaitat  tit  undemrittn  of  a  petiq)  ea  a 
cargo  of  lir^>tr/nm"    ■     -    ■■ 
(ia(  the  (Up  laujh 

UmnMngo/ieinter,  .  -    .     ■ 

aOBicE  aj  eaa^fetenl  nirow>ra,  aoai,  it  btiitg  c 

titat  he  txpaut  of  r^wiri  andjbnoardiiig     _ 

grtattr  than  tie  value  icien  ramirtd.  No  notice  of 
t^aMbnnuiit  iciu  given,  and  tie  Tievi  of  lie  jbn  and 
the  tale  arrioed  at  the  lamt  time. 

In  rtdconinq  lke$e  expentee  tie  Jreigit  from  Quebec  (o 


7^  Court  of  C.  P.,  on  a  rule  to  tnter  a  nontait,  hdd 
(Sjifej,  J.  dit»entienle\  tint  tiere  iGoi  evidence  to  sAow 
tiat  the  probable  lo$t  during  the  Operation  of  laving 
andfononrding  tcoald  iave  abiorbed  tie  iwvtiu 
proja,  and  that  the  verdict  for  a  total  hut  ongit  to 
ttand  awn  miliait  notice  of  abandonntnt. 

In  eetiinating  the  value  of  tie  cargo  if  it  iad  arrived  at 
itt  dettination,  Liverpool,  the  onginal  bill  of  lading 
freight,  lSo6/.,  teat  iu(iiicled,  and  ifthii  dedaecionhad 
not  been  made,  there  would  have  been  a  margin  of 
nOOL  profit. 

Tii*  point  tRU  not  brought  to  the  attention  of  tiie  court 
beinB,  but  mat  tuggated  by  BlacHum,  J.  in  the 
Ex.Ck.; 

Beid,  by  tk  CWf  of  Error,  tiat  Oie  orwinal  bill  of 
lathng  frtight  ought  not  lo  have  been  deducted  in  coa- 
tidenng  tie  value  of  At  cargo  if  it  had  arrived  at 
ill  demUnatian;  and  that  the  pltt.,  to  eetMiti  a 
total  lot$,  imut  iave  proved  a  probable  lou  of  cargo 
to  Ike  ammiU  ef  tie  biU  of  h^  frasht,  l&fiG/., 


t  the 


n  eaving  and  foraarding ;  and 
rvie  to  eel  aside  tie  verdict  at 
bit  nuut  be  made  abiolute. 


that,. 

The  Court  affirmed  the  doctrine  o/Rosetto  c.  Gumey, 

11  C.B.  176,  butbfttiequeitionoftie  neceiiily  of 

notice  of  abandonment  untouched. 

file  action  was  tried  at  Liverpool  before  I'igott, 
B^  and  a  verdict  was  found  fot  the  pita,  for  a  total 
losa,  with  leave  to  defts.  to  move. 

The  defts.  obtained  a  rule  which  was  discharged. 
Against  this  rule  they  appealed. 

The  case  was  argued  in  the  Court  of  Ex.  Ch.,  at 
the  sittings  in  June  last,  by 


T.  Jonei  (£.  Jamet,  Q.  C.  with  him)  for  the  defts. 


Pigott,  my  brother  Shee,  and  myself,  and  I  ..  _. 
to  deliver  the  judgment  of  all  the  jadgea  who  heard 
the  argument,  except  that  of  Pollock,  C.  B. :— This 
was  an  action  on  a  marine  policy  of  insurance  on 
goods  from  Quebec  to  Liverpool.  The  declaration 
claimed  a  total  loss.  The  defts.  paid  into  court  aa 
for  a  partial  loss  of  23  percent.,  uid  the  pits,  clainted 
damaget  ultra.  From  the  statement  in  this  caae  it 
appCMt  that  the  vessel,  with  the  insured  cargo  of 
deals  on  board,  was  wrecked  in  the  autumn  in  the  SC 
Lawrence ;  that  she  lay  there  alt  the  wint«r ;  and  tn 
the  spring  was  sold  bv  auction,  when  the  hull  waa 


purchaaer.  Thepurclu 
difBcnlty  or  e 
and  hrlngiiig 


hout  mudi 


boogQt  for  (501  and  the  cargo  for  ToOt,  bv  tl 
The  purchaser  succeeded,  wimou 
expense,  in  getting  them  off  together, 
g  tnem  safely  togeUier  to  Quebec,  where 
la  sold  by  him  for  mote  than  double  the 
price  gireo  for  iL  The  pnidiase  of  the  hull,  how- 
ever, taken  W  Itaelf,  was  a  losing  speciUation, 
There  was  evidence  that  the  cargo  could  not  have 
been  saved  In  this  toanner  unless  the  hull  bad 
been  purchased  also ;  aud  that  there  were  aoma 
unexpected  accidents  of  weather  and  tide,  which 
facililated  the  getting  off  of  the  ship,  aud 
saving  of  the  cargo  by  the  purchaser ;  and  it  waa 
contraded  on  the  part  of  the  pits,  that  the  owners  of 
the  goods  were  not  bound  to  purchase  the  hull, 
and  that  the  jury  shoold  look  at  the  state  of  the 
matters  aa  the  hull  and  cargo  lay  when  they  were 
sold,  and  that  the  sale  was  justifiable  if,  •• 
matters  then  stood,  it  would  not  have  been  pr*c- 
ticable  to  save  the  cargo  and  send  it  on  to  its  dea- 
tination  without  porduulDg  the  hoU.  In  order  to 
support  this  view  of  the  case,  they  gave  evidence 
that  the  value  of  the  cargo,  if  it  had  been  sent  on, 
and  arrived  in  Liverpool,  would  have  been  4300JL, 
wluch,  deducting  the  bill  of  lading  freight,  nf 
15SS^  would  leave  a  net  value  of  2744^  They 
also  gave  in  evidence  a  calculation  that,  in  order  to 
•end  it  on  from  tlie  place  where  it  lay  in  peril  in 
the  wrecked  vesad,  it  would  be  necessary  to  land  it, 
then  raft  tt  to  a  vessel  brought  down  for  the  pnrpote 
and  reload  as  weather  permitted :  and  they  made 
out  an  estimate  of  these  expenses  as  follows :— The 
cost  of  landing  it,  350'. ;  to  raft  it  to  another  vessel 
and  reload  it,  700L  ;  increased  freight  of  1556L 
freight  having  risen  between  the  dale  of  the  original 
shipment  and  of  the  opening  of  the  navigation,  to  a 
river  where  another  vesset  would  have  been  char- 
tered, 2SGI,  additional  freight,  which  would  have 
been  charged  tor  lying  off  to  take  the  csx^  tv«ta 
where  it  wa*  itntei,  inrtfe»i  cS.Vi»K\a%SS.«.Qj3^*E.» 
700(.-,  total,  aittU-,  kA  «tAkiu»  t        '-        *^""' 


430 


MABITIME  LAW  CASES. 


Ex.  Cii.] 


Fabmworth  V,  Htde. 


[Ex.  Cb. 


besides  all  these  expenses  there  would  probably 
have  been  a  loss  by  depreciation,  wliich  was  erro- 
neously estimated  by  the  witnesses — the  highest 
estimate  being  12  per  cent,  on  the  Liverpool  yalue, 
or  olo/.,  which,  if  added  to  the  204G/.,  would  bring 
up  the  expenditure  to  25G1/.  They  also  gare  evi- 
dence that  in  the  ordinary  state  of  the  weather 
there  would  be  risk  of  loss  of  some  portion  of  the 
cargo  during  the  operations  of  landing,  rafting, 
and  rcshipping  it,  and  that  if  the  weather  was 
unfavourable  that  risk  would  bo  greater.  No 
notice  of  abandonment  was  given.  On  this  state  of 
the  evidence,  the  judge  asked  the  jury  two  qUcs- 
tiouH  :  tirst,  whether  the  sale  of  the  ship  was  justi- 
fiable, which  the  jury  answered  in  the  affirmative, 
and  on  which  finding  no  question  is  now  raised  ; 
and  secondly,  whether  it  was  right  to  sell  the 
cargo,  directing  them  that  whether  it  was  right 
to  sell  the  cargo  or  not,  would  depend  on  whether 
the  cargo  could  have  been  practically  carrierl  to  its 
destinatiun.  And  he  meant  the  word  practically  to  be 
understood  in  a  mercantile  sense,  and  that  whether 
the  cargo  could  be  practically  carried  to  its  destina- 
tion would  depend,  under  all  the  circumstances,  on 
whether  the  cost  of  bringing  the  cargo,  added  to  the 
amount  of  the  depreciation,  would  have  left  any 
appreciable  margin  of  profit.  The  jury  answered 
this  questions  in  the  affirmative,  and  the  verdict  was 
entered  for  a  total  loss,  giving  leave  to  the  dcf  ts.,  as 
stated  in  paragraph  43,  to  move  to  enter  a  verdict 
for  the  defts.  or  a  nonsuit,  on  the  ground  that  there 
was  no  evidence  of  a  total  loss,  and  no  evidence  of 
a  partial  loss  exceeding  the  sum  paid  into  court,  or 
to  reduce  the  damages  to  the  sum  actually  due  as 
and  for  a  partial  loss.  And  it  was  at  the  same  time 
agreed,  if  the  court  should  bo  of  opinion  that 
the  loss  was  not  total,  that  the  amount  of  the 
partial  or  average  loss  should,  if  necessary,  be  cor- 
rected by  the  court,  or  by  an  arbitrator  to  be  agreed 
upon.  A  rule  was  obtained  accordingly,  which  was, 
after  argument,  discharged  by  the  majority  of  the 
Court  of  C.  P.,  my  brother  Byles  dissenting,  from 
wbich  decision  this  is  an  appeal.  The  first  question  to 
be  determined  therefore  is,  w  Iiether  there  was  evidence 
on  which  the  jury  might  reasonably  find  that  the 
cargo  could  not  bo  practically  carried  on  to  its 
destination.  It  is  to  be  observed  that,  assuming  the 
jury  to  have  believed  that  the  expenses  would  have 
been  the  maximum  amount  of  which  there  was  any 
evidence,  namely,  2561/.,  yet  on  the  pits.*  own 
figures  there  would  have  been  a  very  considerable 
margin  of  profit.  The  pits.'  counsel  assumed  that 
this  margin  of  profit  was  the  difference  between  the 
Liverpool  value  of  the  cargo  after  deducting  Uie 
original  freight,  that  is,  on  their  own  figures,  218/., 
and  they  agreed  that  the  jury  might  reasonably 
estimate  that  probable  loss  of  cargo  during  the 
operations  of  landing,  rafting,  and  reshipping,  at  an 
amount  that  would  more  than  absorb  this  margin. 
By  some  oversight  not  explained  to  us,  the  defts.' 
counsel  never  called  the  attention  of  the  Court  of 
C.  P.,  or  of  the  Court  of  Ex.  Ch.,  to  the  cardinal 
postulate  of  the  pits.'  counsel,  that  tiic  original  bill 
of  lading  freight,  1550/.,  was  to  be  deducted.  The 
case  was  argued  in  the  court  below  on  the  assump- 
tion that  the  only  question  was  whether  there  was 
evidence  to  justify  the  jury  in  finding  that  the  pro- 
bable loss  might  have  been  so  high  as  to  absorb  the 
218/.,  and  the  judges  not  having  their  attention 
called  to  the  matter,  wliich  the  counsel  took  for 
granted,  considered  it  in  that  way  only.  The 
majority  of  the  court  taking  it  for  granted  that 
this  was  the  proper  question,  thought  that  there  was 


then  constituted,  that  we  were  not  conaidering  the 
real  question,  for  that  unless  the  Court  of  C.  P.  in 
Rosetto  V.  Gurney  had  laid  down  a  wrong  rule,  the 
question  was  whether   there    was   evidence  that 
would  justify  the  jury  in  finding  a  loss  that  would  ac- 
count for  the  difference  between  the  Liverpool  value, 
without  deducting  the  original  bill  of  lading  freight 
of  155G/.,  and  consequently  that  the  pits,  ought  to 
show  that  there  was  evidence  to  justify  their  finding 
a  probable  loss  of  cargo  to  the  extent  of  more  than 
1700/.     Mr.  Mellish  had  the  opportunity  of  pre- 
paring himself  to  meet  this  view  of  the  case,  and  in 
the  sittmgs  after  Trinity  Term  he  was  heard  at 
length  on  this  point  before  the  Lord  Chief  Baron, 
my   brother   Blackburn,  my   brother    Mellor,  my 
brother  Pigott,  my  brothier  l^ee  and  myself,  and  we 
are  all  of  opinion  that  where  goods  are,  in  conse- 
quence of  a  peril  insured  against,  lying  at  a  place 
different  from  their  destination,  damaged,  but  in  such 
a  state  that  they  can  at  some  cost  be  carried  to  their 
destination,  the  jury  are  to  determine  whether  it  is 
practically  possible  to  carry  them  on.   That  is,  accord- 
ing to  the  well-known  exposition  in  Moss  v.  Sadtk, 
whetlier  to  do  so  will  cost  more  than  it  is  worth — and 
that  in  detennining  this  the  jury  should  take  into 
account  all  the  extra  expenses  consequent  on  the 
perils  of  the  sea,  such  as  drying,   landing,  ware- 
housing, and  reshipping  the  goods ;  but  that  they 
ought  not  to  take  into  account  the  fact  that  if  they 
are  carried  on  in  the  original  bottom,  or  by  the 
original  shipowner  in  a  substituted  bottom,  they 
wiU  have  to  pay  the  freight  originally  contracted  to 
be  paid,  that  being  a  charge  to  which  the  goods  are 
liable  i^hen  delivered,  whether  the  perils  of  the  tea 
affect  them  or  not ;  and  we  also  agree  that  Rmtto 
V.  Gitmey  correctly  decided  that  where  the  original 
bottom  is  disabled  by  the  perils  of  the  sea,  so  that 
the  sliipowner  is  not  bound  to  carry  the  goods  on, 
and  he  does  not  choose  to  do  so,  the  jury  are  not  to 
take  into  account  the  hull  and  the  cost  of  transit 
from  the  place  of  distress  to  the  place  of  destinsp 
tion,  which  must  be  incurred  by  the  goods  owuct, 
if   he   carries  them  on,  but   only  the   excess  of 
that   coet   above   that   which   would    have  been 
incurred     if     no     peril     had     intervened.     To 
hold  otherwise   would  be  to   enable  the   assued 
owner  of  goods  to  bring  into  account  the  whole  of 
the  freight  whenever  the  cost  of  obtaining  a  lubrti- 
tuted  bottom  exceeded  the  original  cost,  however 
small  the  excess  may  be.    For  in  such  a  case  the 
shiiwwner  would  never  carry  on  the  goods  for  the 
purpose  of  earning  his  original  freight,  though  be 
might  perhaps  do  so  as  agent  of  the   shipowner, 
while  no  part  of  the  freight  could  ever  be  charged 
when  the  cost  fell  short  of  the  original  freight,  in 
which  case  the   shipowner  would   forward  them. 
This  would  be  a  very  unsatisfactory  state  of  the 
law,  and  we  are  of  opinion  that  the  case  of  Bostito 
V.  Gurney^  which  prevents  that  result,  was  coirecUj 
decided.    Then,  applying  this  to  tlie  facu  of  ths 
present  case,  it  becomes  obvious  that  while  it  is 
doubtful  whether  there  was  evidence  justifying  the 
verdict  if  the  jury  had  to  deal  witli  a  margin  of  a 
little   more  than  5  per  cent,  of  the  value  of  the 
goods,  there  is  clearly  none  justifying  it  when  they 
had  to  deal  with  a  margin  of  above  40  per  cent.  Mr. 
Mellish  indeed  said  that  there  are  cases  in  which  a 
thing  in  extreme  and  imminent  danger  of  immediate 
destruction  may  be  justifiably  sold,  although  in  the 
event  it  turns  out  that  it  survives  the  peril  to  the 
great  benefit  of  the  purchaser;  but  there  is  not  in  this 
case  any  evidence  of    such  a  state  of   imminent 
and  immediate  peril  as  could  justify  a  verdict  for  a 
total  loss  on  this  ground.    We  think,  therefore,  that 
the  rule  to  set  aside  the  verdict  for  a  total  loss 


evideDcv  on  which  the  jury  might  find  for  the  pits,  to 
that  extent.    My  brother  Byles  thoujiht  there  was 
not.    In  this  court  the  argument  had  yToco^Avid  a  \  mwsX \xi \\\^<fc  ^>q%<:\\i\.<^»  '^Vv\&  renders  it  umieoeiiiry 
groat  way  in  the  sittings  after  Kastcr  Torm,  beioi^i  \  \»  tLO\va:v(iet  V\i^  ^^^^ICvw^-^^ti^y^^^  ^s^Swi  ia  the 
itaccuTTtrd  to  a  member  of  the  Court  ot  llrrox,«ia\^oui\.\i^Vi^,  ^  Va  \iMi  \istR«wxvi  ^V  %.^wAi^^ 
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0  the  antho- 
w  untouched, 
r  weakened  by  anything  lh«t 
haa  taken  place  in  thii  court.  On  the  remaininu 
queatioa,  wbetber  the  partial  loas  doe«  or  doea  not 
exceed  the  amoDDtpudintoconrt,  vre  are  absolutely 
withoat  materiali  for  forming  a  judgment ;  the  only 
coane  that  leem*  practicable  is  that  on  which  the 
partiei  seem  to  have  agreed  at  Ni«i  Prim,  namely, 
that  an  arhitntor  ihnuld  find  the  flgoreB,  and 
*w«e  and  itate  for  the  Coort  of  C.  P.  any  question 
ot  principle  inTolved  arising  on  his  flndiog. 

Jui^iMat  rtnertcd. 

ESROK  FSOM   THE   QUBEN'B  BENCH. 

TuaAiy,  Nob.  27,  1868. 

(Before  Kbllt,  C.  B^  Willes,  J^  Chaheckll,  B, 
BiiAB,  J.,  and  Pigott,  B.) 


Siip— Pilot— NtgUiaux—Linbilllg  of  oajner  of  road 
—Aavipation  of  the  TV**— 11  Geo.  3,  c  tcxxvi— 
6  Gra.  4,  c.  \2o,  M.  58,  B9. 

Bg  a  local  Act  TeJating  to  NeiL'caatU-OH-Tyiit,  tfn 
owneri  and  maiters  of  fiirei^  i&ipt  coming  into  or 
tUpartiag  froni  Iht  Zym  art  compt'ltd  to  tmphg 
piJutt,  bat  Britiih  vetatti  art  not  to  compelltd.  And 
if  Iht  gtatrai  Act,  fi  Gto.  1,  c.  125,  t.  68,  a  ptnolly 
it  imixaatm  the  auulert  of  \xsttU  piloted  by  other 
than  dull/  licented  pilots  tuilliia  the  iimits  in  tchick 
auch  vasdi  ihmild  bt  required  to  be  piloted  ty  lata  ; 
Out  HCt.  89  provitkt  thai  notiiay  ia  the  Act  ihall 
alltr  or  repeat  any  prvsition  in  aiig  Act  rtiating  la 
piloU  of  OK)  port  or  dittria  ia  rAuion  to  whiti  /mr- 
ticular  provuion  shall  liaiie  Ima  made  by  ang  Act : 
Held,  ll-etl  the  proDiiion  in  tie  tociil  Act  ia  ttill  in  force, 
and  that  il  is  not  compulaori/  to  emplm/  pilot!  for 
British  i/iipt  TUrnigatiag  the  Tt/ne. 

Dodda  u.  RmbUton,  0  Vow.  ^'  £;/.  27,  confirwted. 

This  wni  an  apjieai  from  the  judgment  of  the 
Coort  of  Q.  B.,  diacharging  a  rule  ntn  to  enter  the 
Terdict  tor  the  defts. 

DocUnition  for  damage  tustaincd  hy  the  pits,  by 
reason  of  a  vessel  of  the  pits.'  haring  been  run 
down  and  injured  by  a  vessel  of  the  defls, 

Tlie  dcfta.  pU-nded,  fim,  not  guilty ;  aecondly, 
that  the  ilamage  complained  of  was  occasioned  by 
the  fault  or  incapacity  of  a  qnaliflcd  pilot  then 
•cting  in  charge  of  the  defU.'  vessel  under  and  in 
pursuance  of  the  provisions  of  the  Merchant  Ship 
ping  Act  l»rA,  within  a  district  where  the  emploj  - 
ment  of  euoh  pilot  was  compulsory  by  liivr. 

The  pits,  took  issue  upon  both  pleas,  and  to  the 
■econd  pica  also  replied  that  the  defta.'  veasel  at 
the  time  of  the  grievances  was  a  veaacl  as  lo  which 
the  eiupluyment  of  a  pilot  waa  not  compulsory  by 
law. 

The  facts  of  the  case  were  atated  by  Willes,  J., 
before  whom  the  case  waa  tried,  and  made  use  of  by 
the  partiea  in  the  court  below,  aod  also  for  the  pur- 
pose of  the  appeal. 

The  following  ia  a  copy  of  such  case  : — 

This  case  was  tried  before  me  without  a  jury. 

It  was  an  action  by  the  Tyne  Cora  niisa  loners 
against  the  ownera  of  a  screw  steamer  for  ruuniug 
into  one  of  the  commissioner's  drcd);ing  boats. 

There  were  two  questions :  one  of  fact,  whether 
the  actHdpnt  happened  by  the  actionable  negligence 
of  the  defta.'  Bervants.  This  I  decided  in  favour  of 
the  pits. 
The  o  ther  quMtion  was  upon  a  plea  of  the  Mer- 
ebaal   Sbi^aog    Act,    whether     the    doftfl.    were 


exempt  from  liability  because  of  what  was  done 
having  been  done  under  the  older*  of  a  qualified 
pilot.    Tbia  I  i«*erved. 

It  depends,  as  I  understand  it,  upon  whether  the 
vesael  waa  of  such  character  aa  to  have  been  bound 
(in  the  sense  put  upon  that  word  by  the  authorities) 
to  take  a  pilot. 

I  therefore  only  famish  so  much  of  the  evidence 
appearing  upon  my  notes  as  touches  that  matter^ 

The  defts.'  steamer  was  a  British  sea-going 
vessel  usually  trading  between  London  and  Tonn- 
ing.  She  went  upon  the  occasion  in  question  in 
ballast  to  the  Tyne  with  a  view  to  get  n  cargo  thence 
to  London. 

As  she  was  going  up  the  river,  and  before  she  had 
arrived  at  her  berth,  she  cast  anuhor,  swung  up  with 
the  tide,  which  was  flowing,  and  in  doing  so  struck 
the  bow  of  the  dredger,  which  waa  going  down  the 
river  at  the  time. 

The  casting  anchor  in  order  to  swing  round  was 
not  improper  in  itself,  but  it  was  wrong  when  done, 
because  of  the  dredger  so  unwieldy  being  so  near 
that  striking  faer  in  swinging  was  practically 
inevitable. 

The  steamer  was  in  charge  of  a  qualified  pilot 
duly  licensed  by  tho  Trinity-house  of  Newcaatle^ 
and  what  was  done  was  done  by  his  orders  and 
under  his  controL 

The  master  and  crew  were  not  to  blame,  but  the 
pilot,  if  anyliody,  for  giving  the  orders. 

I  found  for  Itiig  pit.  damage*  58JJ'. 

This  verdict  is  subject  to  the  opinion  of  the  court 
upon  the  question  of  exemption  by  reason  of  having 
a  pilot  on  board  under  the  statutes. 

The  following  are  the  material  provisions  of  the 
Acts  of  Parliameat  applicable  to  the  case. 

By  the  6  Goo.  4,  c  lU,  s.  55,  the  ovner  of  any 
vessel  1*  exempt  from  liability  for  auy  loM  or 
damage  caused  to  any  person  by  the  negligence  of 
any  licensed  pilot  acting  in  idiarge  of  such  veaed 
under  the  provisione  of  the  Act  where  and  aa  long 
as  such  pilot  shall  be  duly  qualifled  to  have  charge  . 
of  such  vessel. 

By  sect.  58,  masters  a<  vessels  allowing  thetn  t» 
be  piloted  by  any  other  than  a  licensed  pilot,  qualified 
to  act  within  tiie  limits  in  which  the  vessel  is,  are 
made  liable  to  certain  penalties. 

Nothing  In  IMi  Act  coDtslosd  ihall  ntend  lo  Ihs  tnklns 
•wsy.  ■bnili:lDg.  datWtiiiA,  iipssnhlng,  or  InijrrBiHlBg  af 


-^  _^ Acta  01  Pi— _ ,  ^. 

aivi)  the  Trinlty-buuse  at  MawcAsdeMipoD-Tjiie,  _.  _  ^,^ 
ADjr  urthoTitj  10  Lbs  coTpor^^a  at  Dmtfonl  Stroud,  wlitala 
Kay  poTlH  or  dlAtrloIfl  bsvUMt  separmle  ivxtidJclViiu  ta  man«v 


Hy  Ac'tK  u  to  thg  pllDtn  <jr  plkiUC*  wllUn  Itw  limlti  pre- 
■ciibeil  by  ui)f  Act  or  Acu  ot  Pu-Uuneat  ralujof  u  pUouee 
for  fiucb  ports,  or  to  tbe  taurttaan  of  vumIb  uKclgidnK  lu  or 

The  S  Geo.  4,  c.  125,  ia  repealed  by  the  17  £  IS 
Vict.  c.  120,  but  by  sect.  aJ3  of  17  &.  18  Vict.  e.  104 
(the  Merchant  Shipping  Act  1854),  subject  to  any 
alteration  to  be  made  by  any  pilotage  authority 
in  pursuance  of  the  power  thereinbefore  given,  the 
emi^oymeDt  of  pilots  shall  continue  to  be  com- 
pulsory in  all  districts  in  wliich  the  sanie  was  by 
law  compulsory  Inunedintely  before  the  time  whcu 
this  Act  comes  into  operation,  aud  all  exemption* 
from  compulsory  pilotage  then  existing  within  such 
districts  shall  also  continue  in  force,  and  masters  of 
unexenipted  vessels  navigating  within  audi  districts 
without  duly  qualified  pilots  ore  subjected  to  certain 

By  sect,  fi  of  G  Geo.  4,  c.  Pf!  (a  local  a.nd  \t;'cwi'iit 
Act  lelaViii^  V>  foe  iaVis*  <A  ^t"tt^.^\^.■!-^l^*iJ«,^'i. 
L  Kcwcartlc-n^tt-Tisitf:')-. 


UABTFIME  LAW  CASES. 
Batu  e.  Hitwtn. 


[MmiI 


pikil  or  nilou  li 
a»y  ilwlt  aoi  n 

A  rule  niii  having  been  obtained  punuant  to  the 
Icftve  reaeiTcd  to  act  Miilo  the  verdict  for  [he  pits.. 
and  to  enter  a  verdict  for  the  defCs.,  the  Court  of 
Q.  B.  duchargcfl  the  rule  without  antument,  on  the 
authority  of  Ihddi  r.  KmUnan,  !>  Dow.  &  Ky.  27, 
aad  thereupon  thia  appeal  vtsi  brought. 

.1  Tf^p/i.  Q.  C.  ( r.  Jopw.  with  him)  for  the  deft». 
— The  question  it,  whether  the  employment  of  the 
pilot  whose  neK'iRence  caused  the  collision  was  obli- 
gatory on  the  part  of  the  defti.  In  the  conct  below 
the  judgment  proceeded  upon  the  anlborityof  the 
caw  of  Doddi  T.  EmblttoB,  9  Dow.  &  By.  27.  and  thia 
upeal  is  brought  to  question  that  authority.  In 
that  case  a  pilot  licenaed  by  the  Trinity-bouse  of 
Newcaatle-on-Tyoe,  nnder  the  41  Geo.  9,  c.  Iiiiri. 
«.  6,  WW  taken  on  board  a  ship  by  the  master,  and 
it  was  held  that  the  master  was  not  within  the 
protection  of  the  G  Geo.  4,  c  125,  i.  68,  exempting 
them  from  liability  for  damage  caused  by  incompe- 
tent inlots.  It  it  now  submitted  that  that  case  was 
TTongiy  decided.  Sect.  S8  of  the  G  Geo.  i,  c.  123 
impose!  a  penalty  upon  any  master  of  a  ship  for 
acting  himself  a«  a  pilot,  or  employing  any  other 
peraon  so  to  act  than  a  pliat  qualified  to  act  at  such 
within  the  limit*  where  the  employment  is  required. 
That  it  a  provision  of  a  general  nature,  and  appli- 
cable here.  The  Merchant  Shipping  Act  (17  £  IS 
Vict,  c  101)  >.  853,  enacU  that  the  employment  of 
fUott  shall  continue  to  be  compulsory  in  all  dii- 
trictt  in  which  the  same  was  by  lawcorapulsoty  imme- 
diately before  that  Act  came  into  operation ;  and 
■ect  338  provides  that  no  master  or  owner  of  any 
ahip  shall  be  liable  for  lost  or  damage  occationed  by 
the  fault  or  incapacity  of  any  pilot  where  the 
employment  of  luch  pilot  it  compolsory  by  law. 
£nch  being  the  present  state  of  the  law,  the  emplny- 
•nent  of  pilots  m  the  Tyne  it  compulsory  under  the 
'general  provision  in  sect  58  of  the  G  Geo.  4,  c.  1SS. 
Then  it  nothing  in  the  local  Act,  41  Geo.  3,  to  pre- 
sent the  application  of  that  section.  It  is  a  signi- 
ficant fact  that  the  case  of  Doddi  v.  £mbUtm  is  not 
noticed  in  Abbott  on  Shipping,  and  cannot  be 
owuldered  aa  one  of  much  authority.    Casei  cited : 

Tie  Killanuf,  I  Lush.  Adm.  It«p.  827 ; 

Carrutlltn  v.  SfdABttooi,  4  U.  &  B.  77  ; 

Hsnde  A  PoL  on  Bhlp.  S06,  note  v.  (edit.  S). 

£.  Jama,  (J.  C.  (LiddtU,  (}.  C.  and  0.  Brua  with 
faim)  waa  not  called  upon. 

Kbllt,  C.  B.— I  am  of  opinion  that  the  judgment 
of  the  court  below  must  be  affirmed.  The  question 
to  be  decided  is,  whether  the  master  of  the  deFts.' 
vessel  waa  bound,  nnder  the  G  Geo.  4,  c.  125,  i.  S8, 
to  employ  a  duly  licensed  pilot  under  the  circnm- 
Itances  stated  in  the  case.  The  first  Act  which  it 
is  necessary  to  refer  to  Is  the  local  Act,  41  Geo.  8, 
c  Ixxivi^  by  which  the  Trinity-house  of  Newcastle- 
on-Tyne  were  empowered  to  appoint  pilots  to  pilot 
Teasels  up  and  downthcriTer  Tyne,  and  into  and  out 
of  the  port  of  Newcast1e-on-Tyne ;  and  by  sect.  6 
of  that  Act  it  i$  expressly  provided  that  vetseli  an 


|r]loU.  By  the  flrst  part  of  that  aeclion  the  ownoi 
<ir  masters  of  any  foreign  vesael  coining  into  or 
<]<.'parting  from  the  Tyne  are  bound  to  employ  thoM 
pitota.  And  then  follows  a  proTiM  whidi,  though 
negative  in  terms,  operates  afflnnatiTEly  to  ezemi^ 
the  owners  or  masters  of  British  shipa  from  the  oUi- 
gation  of  employing  thote  flUM.  That  is  a  distinct 
provision  that  foreign  retselt  only  are  bound  to 
tinploy  luch  pilots.  Then  cornea  the  general  Act, 
HieGGco.4,  cl25.  It  was  contended  that,  by  sccL 
:,^  of  that  Act,  it  is  compulsory  on  the  ownert  and 
of  all  veiselt,  British  and  fotugn,  toemploy 
licensed  pilots  within  the  limits  forwhichinlott  may 
ha  licensed  to  act.  But  sect.  89  of  that  Act  euacta 
itiat  nothing  in  (hat  Act  shalleiCend.  or  bcconstrwd 
III  extend,  to  the  taking  away,  abridging,  defeating, 
impeaching,  or  interrupting  of  any  grants,  iibertin, 
franchises,  or  priviU'ecs  theretofore  granted  by  any 
charters  or  Acts  of  Parliament  to  the  jMlott  of  (t'llw 
ii/((u)  the  Trinity-house  of  Kewcattle-on-Tyne.  He 
iiuestion  arise*,  therefore,  whether  the  present  cats 
13  within  sect.  80  or  not?  This  is  not  Uie  flrat  time 
the  question  has  arisen.  It  came  befoce  tkc 
Court  of  Q.  B.  in  182G,  when  Lord  Tenterdea  pn- 
i^ided  over  that  court.  He  waa  eminently  atattr- 
'jmt  with  thU  subject.  And  that  Court  decided  thtf 
ilie  cB«e  did  not  come  within  sect.  89,  and  that  tbat 
^■•xtioa  did  not  compel  the  owners  and  masttntf 
British  ships  to  employ  pilots  in  the  Tyne.  It  maybe 
Lontended  that  sect.  58  of  6  Geo.  4,  does  not  abridgs 
i>r  impeach  the  privileges  of  the  pilots  of  Kewcaalle- 
1]  pon-Tyne ;  but  then  the  words  in  sect.  89,  "  or  to 
filter  or  repeal  any  i^oTitioni  in  any  Act  of  P«- 
liament  relating  to  facts  lot  which  particnlar  pD- 
vision  has  been  made,"  seem  to  admit  of  no  otbv 
ronstruction  but  that  put  on  them  by  the  Court  if 
ii.  B.  It  would  be  iinpoailble  to  hold  it  ia  con- 
pulsory  upon  British  vmmIs  to  employ  pilots  in  tte 
Tyae  williout  altering  or  repealing  the  proritin* 
of  a  local  Act,  which  expreaaly  provldet  that  nd 
pdotage  thall  not  be  compultory.  The  ciMt 
cited  in  the  course  of  the  argumsit  have  no  diiMt 
application,  and  indepeodeutly  of  the  case  of  DaJi 
V.  Embkton  we  have  no  difficulty  in  deciding  thtl 
sect  58  of  the  S  Geo.  4,  c.  126,  the  effect  of  whieliit 
pieferved  by  the  17  &  18  Vict.  c.  104,  s.  S53,  don 
not  make  it  compulsory  on  the  owners  or  mastm 
of  British  Tesaela  to  employ  [ulots  while  naWgaliag 
ihe  river  Tyne.  The  judgment  of  the  court  bdor 
will  therefore  be  aP 


Sirmoa  i 

Momky,  Dicn,  wee. 

(Befoce  Cockbdbk,  C.  J.  and  a  Special  J1117.) 

Bi.»s  V.  Hawm. 
ilariae  luuronce — QmMobieat  c/a  mattritlftct, 
KnomUt^  nn   tht  part  of  a 


01  tOAt  A£t  It  u  expressly  provided  that  vetseu  an  ^  and  lujd  (A«  meaat  of  knamleil^ 
to  be  narigmted  by  tboae  pilots,  and  that  master  \  wot  Tuerwd,  wWkn-  ^hii  nu 
^odowaen  ot  reaaeU  ue  bound  to  employ  ttioteV    e^wikrt v. «*j«atain«W9t, 


ofanyi  be  axmrntd  bteaatt  of  tke  aofone^  ofafatL 
Tkt  idaililjf  of  a  dssm/  u  very  materit^  wilk  r^avu 

ta  lud/iUly  to  eaptare. 
The  Georgia  vat  iht  foment  Ca»/tJtmU  enustr, 
md  vwdi  laSxd  of  in  ParSamUU  tmd  tie  pno. 
An  action  broagAt  on  a  potieg  on  On  lUp  Jtr 
IO.OOOJ:  teat  met  ly  a  plea  of  cmKtaI»ait  of  tit 
idenlilf  of  Iht  vestd  inmrtd  leiA  Ikt  crwimr  n 
gaation.     On  tie  farti  lie  Jury  kdd  tlM   lie  AfL 

J.J  _„.  I .1,  yg(^  J,,  (^,  Jg  i^gi^t  iig^  tu^ 

aat  of  knavledge.     lite  pai»t  of  b0 
uWEuT   \h^  WOMtQf  bwMJpy  ■« 
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Nm  Pbius.] 


Batbs  v.  Hewitt. 


[Nisi  Prius. 


This  was  an  action  on  a  marine  policy  of  in- 
surance ;  and  the  defence  set  up  was  a  concealment 
from  the  underwriter  of  a  material  fact  which 
increased  the  risk. 

For  the  pit,  IfeflSu^  Q.  C.  and  PoUsr. 

For  the  deft,  James,  Q.  C,  Jones,  Q.  C,  and 
HommutM,  Q.C. 

The  pit  is  a  merchant  at  Liyerpool,  and  the  deft. 
is  an  underwiter  at  Lloyd's,  and  had  underwritten 
the  pit's  screw  steamer,  formerly  the  Confederate 
war  cruiser  the  Georgia,  for  1002,  The  vessel  had 
been  purchased  by  pit  on  the  8th  Aug.,  and  was 
•  insured  for  22,000/L,  of  which  10,000il  was  under- 
written in  London.  The  vessel  on  putting  to  sea  a 
few  days  after  the  purchase  of  her  by  pit  was  cap- 
tured on  a  voyage  to  Lisbon  by  a  Federal  man-of- 
war,  and  pit  claimed  the  insurance  for  an  entire 
loss.  The  case  had  been  tried  at  the  Liverpool 
assizes,  when  the  jury  returned  a  verdict  for  tlie 
pit;  but  subsequently  a  rule  was  obtained  and 
made  absolute  for  a  new  trial. 

Pit  deposed  that  before  purchasing  the  Georgia 
he  applied  to  the  collector  of  customs,  and  from 
the  information  he  received,  he  pmxshased  her  and 
registered  her  as  a  British  ship.  He  afterwards 
chartered  her  to  carry  the  Portuguese  mails  from 
Lisbon  and  the  Portuguese  settlements  on  the 
West  Coast  of  Africa.  As  she  was  the  only 
Gtorgia  screw  steamer  in  the  world,  he  did  not 
think  there  could  have  been  any  mistake  about  her, 
and  he  gave  all  the  information  required  as  to  her 
builder  and  condition,  and  the  service  she  was  to  be 
einployed  in. 

The  evidence  of  the  deft,  was  to  the  effect  that 
he  never  for  a  moment  suspected  that  the  Georgia 
was  the  Confederate  cruiser ;  but  that  he  most 
probably  considered  her  to  be  one  of  Messrs.  Brad- 
ford's (pit's  agents)  regular  line  of  steamers  going 
im  the  Mediterranean.  He  however  was  not  aware 
wnether  the  Mediterranean  boats  touched  at  the 
Portuguese  and  Spanish  ports  or  not;  and  he 
insured  these  boats  for  twelve  months,  whereas  the 
insurance  on  the  Gtorgia  was  only  for  six  months 
mt  the  rate  of  three  guineas  and  a  half  per  cent.  He 
did  not  refer  to  Lloyd's  register,  but  if  he  had,  he 
■hoold  not  have  found  the  Georgia  screw  steamer 


For  the  pit  it  was  contended  that  the  present 
case  was  widely  different  from  ordinary  cases  of 
concealment,  the  history  of  the  Georgia  being 
notorious  to  everybody,  and  all  the  circumstances 
connected  with  her  havin|f  been  discussed  in  Par- 
liament, in  the  public  prmts,  and  in  mercantile 
circles ;  the  deft  ought  to  have  known,  and  was 
bound  to  know,  that  the  Georgia  had  been  tiie  Con- 
federate war  steamer.  It  was  well  known  that  she 
was  built  in  the  Clyde,  and  was  originally  called  the 
Jtwan ;  that  she  had  put  into  Liverpool,  and  was 
tasen  down  to  Birkenhead  and  dismantled,  and  then 
sold  to  an  English  merchant.  Seeing  that  all  these 
facts  were  so  notorious,  how  could  it  be  said  that 
there  had  been  concealed  from  the  underwritere  a 
material  fact  ?  If  the  deft  had  carefully  attended 
to  the  ship,  he  would  have  seen  that  he  was  insuring 
the  Georaia  free  from  seizure  and  capture,  and  that 
•he  was  built  in  the  Clyde.  If  he  luul  referred  to 
Lloyd's  register,  he  would  have  learned  that  there 
was  no  such  vessel  as  the  Georgia^  and  this  would 
hftve  led  him  to  know  what  she  really  was.  If  deft 
had  read  the  '*  slip"  so  carelessly  as  not  to  inform  him- 
self of  its  contents,  he  should  not  now  be  permitted 
to  take  advantage  of  his  own  negligence. 

For  the  deft  it  was  urged  that  as  a  matter  of 
fact  he  was  ignorant  that  the  vessel  insured  was  the 
Confederate  Creorgia ;  that  he  considered  her  to  be 
one  of «  mtmber  cf  reueU  going  to  the  Mediter- 


ranean whose  names  ended  in  **  a ;"  and  that  it  was 
the  duty  of  the  pit  to  have  made  known  to  deft,  the 
history  of  the  vessel,  and  that  having  kept  back 
this  material  information  he  had  now  no  right  to 
recover. 

CocKBUBN,  C.  J.  told  the  jury  that  nothing  was 
more   important   than   the   maintenance   of    that 
perfect  good  faith  which  was  of    the  essence   of 
insurance ;  and,  no  doubt,  it  was  the  duty  of  the 
assured  to  communicate  every  material  fact  as  to 
the  vessel  to  be  insured,  so  as  to  enable  the  insurer 
to  exercise  his  judgment  as  to  whether  he  would 
accept  the  risk ;  and  if  so,  at  what  rate  of  insurance. 
At  the  same  time  it  was  equally  plain  that  the  rule 
could  not  apply  where  the  matter  was  within  the 
common  knowledge  of  both  parties.    It  was  ad- 
mitted that  the  fact  of  the  identity  of  the  vessel 
was  material  with  reference  to  her  insurance ;  for, 
although  if  the  ownenhip  had  been  changed  it 
might    be    that    the    capture    by   a   belligerent 
would    not   be  valid,    still,  on   the   other    hand, 
as    questions   of    international    law    were    in    a 
great  degree  unsettled,   there  could  be  no  doubt 
that  the  identity  of  the  vessel  was  very  material  with 
reference  to  the  liability  to  capture.     And  there 
was  no  doubt  that  the  identity  of  the  vessel  was  not 
stated  to  the  underwriters,  though  the  name  was 
mentioned.    But  it  was  said,  in  effect,  that  taking 
the  "  slip  "  communicating  the  name  of  the  vessel, 
along  with  notorious  facts,  they  either  must  have 
known  or  might  have  known  if  they  had  chosen  to 
know,  what  tiie  vessel  was.  The  first  question  would 
be  whether  the  deft  did,  in  fact,  know  it.  He  had  posi- 
tively sworn  that  it  did  not  occur  to  him,  and  this  was 
not  lightly  to  be  disbelieved.     Still,   it  was   hi- 
sisted   that,  considering  the  notoriety  which   the 
name  of  the  vessel  had  acquired  through  debates 
in  Parliament  and  comments  in  the  press,  it  was 
impossible  but  that  he  must  have  known  it  at  the 
time,  though  he   might  since  have  forgotten  it. 
Taking  all  the  circumstances,  it  was  for  the  jury  to 
say  whether  they  were  satisfied  that  he  did  know 
it  at  the  time  of  the  insurance.    But  even  if  not 
satisfied  of  that,  the  pit.  furUier  contended  that, 
supposing  that  he  might  have  known  it  if  he  had 
exercised  common  care,  that  was  sufficient    He 
would   leave  that  question  to  the  jury  in  order 
to  enable  him  to  reserve   it  for  the  court  upon 
their   finding,  as  one  of   law,  although  his  own 
opnion  was  rather  adverse   to  this  view  of  the 
case,   for  he  thought   that  it   would   be   highly 
dangerous  to  allow  the  insured  to  speculate  upon 
the  degree  of  knowledge  the  undenrriter  might 
possibly  acquire,  and  upon  such  speculation  to  dis- 
pense himself  from  the  duty  of  giving  full  informa- 
tion of  everything  materia]  as  to  the  vesseL    Still, 
he  would  leave  to  the  jurv  whether,  by  reasonable 
care,  the  underwriter  might  have  known  the  fact 
The  two  questions,  then,  for  the  jury  were,  first,  did 
the  deft,  know  the  fact ;  next,  might  he  have  known 
it  by  the  exercise  of  conunon  care  ?    In  other  words, 
did  he  know  it ;  or,  if  not,  was  it  his  own  fault  that 
he  did  not  know  it?     In  the  former  view  they 
would  certainly  find  for  the  pit,  and  upon  the  other 
view  they  would  state  their  finding,  in  order  that 
the  question  of  law  might  be  reserved  for  the  court 

The  Jury,  after  some  time,  said  thev  were  not 
patisfied  that  the  deft  was  aware  of  the  fact  ^t 
the  Georgia  was  the  Confederate  steamer,  but  that 
he  had  sufficient  means  of  identifying  the  ship  at 
the  time  of  the  insurance. 

His  Lordship  then  directed  the  verdict  to  be 
entered  for  the  deft  with  leave  to  pit  to  move  the 
court  above. 
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Adv.] 


The  Hanna. 


[Adm. 


C0X7BT    OF    AT>MTRATiTY. 

Beported  by  iLoBr  F.  ruRcxLL,  Esq^  lUrriflttf-at-Law. 


Tuesday,  Dec.  4,  18G(i. 

(Before  the  Kight  lion.  Dr.  Llshingtok.) 

The  Hanna. 

Comjmisory  pilotaae — Norwegian  and  Swedish  vesaela 
exempt  frowL,  when  coming  through  the  North  Chaxnel 
ami  not  carrying  passengers. 

A  person  to  whom  the  master,  without  the  owner*s  con- 
sent^ gives  a  passage  gratuitously,  and  who  messes  with 
hitiiy  but  who,  having  liod  some  experience  at  sea, 
undertakes  in  retui  n  to  help  in  the  working  of  the 
s/iip,  is  neitJier  a  passenger  nor  a  seaman. 

This  barque  had  come  into  collision  with  the 
Britannia  ateam-tu^  off  the  Norc  Sand  on  the  15th 
fe)cpt.  1865.  She  was  a  Norwegian  vessel  on  her 
way  from  Sundswaid,  in  Swe<lon,  to  London.  The 
cause  was  tried  on  the  ICth  Nov.,  when  it  appeared 
from  the  evidence  that  she  had  taken  on  board  a 
duly  licensed  pilot  to  conduct  her  from  Lowestoft 
to  the  port  of  London,  and  that  she  also  had  on 
board,  besides  the  crew,  a  sort  of  nondescript  per- 
son, who,  though  not  a  regular  sailor,  had  occa- 
sionally been  at  sea,  and  who  on  the  present  occasion 
got  a  free  passage  from  the  master  as  an  act  of 
friendship  without  the  owner's  knowledge,  but 
undertook  in  return  to  give  whatever  assistancer  he 
could  on  board  the  ship.  lie  messed  with  the 
master. 

The  Court  decided  that  the  pilot  of  the  Hanna 
was  solely  to  blame. 

It  was  then  contended,  on  the  part  of  the  Bri- 
tannia, that  the  employment  of  a  pilot  was  not  com- 
pulsory at  the  time  and  under  the  circumstances. 
This  question  was  argued  on  the  23rd  Nov. 

Brett,  Q.  C.  {Chirkson  with  him)  for  the  defts. — 
The  pilotage  in  this  case  was  compulsory ;  the  Banna 
was  a  Norwegian  vessel,  not  having  a  British 
register,  coming  from  a  northern  port  in  the  Baltic 
through  the  north  passage,  and  Iiaving  on  board  a 
passenger.  The  employment  of  a  pilot,  therefore, 
taken  on  board  to  navigate  her  into  an  English  port 
was  compulsory  under  sect.  37<i  of  the  Merchant 
Shipping  Act,  17  &  18  Vict.  c.  104,  and  the  vessel 
could  not  come  under  the  exemptions  contained  in 
sect.  370  of  the  same  Act  by  reason  of  her  carrying  a 
X>as8enger  on  board.  Though  in  that  section  the  word 
is  used  in  the  plural  "  passengers,"  still  that  must 
be  construed  to  include  the  singular,  under  13  &  14 
Vict.  c.  21,  s.  4. 


Dr.  Deane,  Q. C.  {Vernon  Lushington  with  him) 
contra. — ^The  pilotage  was  not  compulsory.  There  are 
two  questions  for  the  court.  First,  assuming  that 
there  was  a  passenger  on  board,  did  tliat  fact  make 
the  employment  of  a  pilot  under  the  circumstances 
compulsory  ?  Secondly,  did  this  person  on  board  the 
Hanna  satisfy  the  meaning  of  the  word  passenger  ? 
First,  the  exemptions  contained  in  the  old  Pilot  Act, 
1*  Geo.  4,  c.  125,  s.  o\),  were  continued  by  sect.  353 
of  the  Merchant  Shippinj?  Act,  17  &  18  Vict.  c.  104 : 
{The  Eai'l  of  Auckland,tjXL%\x,  177.)  These  exemp- 
tions were  further  extended  by  the  Order  in  Council 
of  Feb.  1854  (cited  in  Earl  of  Auckland),  and  within 
these  exemptions  the  Hanna  came,  though  carrying 
a  passenger.  There  was,  Iiowever,  another  ground 
on  which  exemption  was  claimed.  About  the  time  of 
the  Act  of  Geo.  4,  exempting  traders  to  Norway, 
the  Cattegat,  Baltic,  &c.,  there  was  a  commercial 
treaty  mada   l;etwt»en   this   country  and  Swedetv, 


the  second  and  third  paragrapha  of  whidi  are  as 
follows : 

2iid  Art— British  vessels  enterlnfr  or  departing  from  fbe 
ports  of  the  kingdoms  of  Sweden  and  Norwmy.  and  SwedUi 
or  Norwegian  vessels  entering  or  de|Mutting  from  the  poits  o( 
the  United  Kingdom  of  Ore&i  Britain  and  Iralaad.  shaD  not 
be  subject  to  any  other  or  higher  ship  daties  or  charges  th*a 
are  or  shall  be  levied  on  naticn^  Teaaehi  entaring  or  depart- 
iag  ftom  such  ports  respectively. 

8rd  Art  -  All  goods,  wares,  and  merchandise,  whether  the 
productions  of  the  kingdoms  of  Sweden  and  Norway,  or  of 
any  other  country,  which  may  be  legally  imported  from  scy 

S)rt8  of  the  said  kingdoms  Into  the  United  Kingdom  of 
reat  Britain  and  Ireland  in  BrMAA,  vesaela,  shall  is  fike 
manner  be  permitted  to  be  so  Imported  dlreeUv  in  Swedish  or 
Norwegian  vessels,  and  all  goods,  wares,  and  merrhamiisn, 
whether  the  prodaction  of  any  of  the  dominions  of  B«r 
Britannic  Majesty,  or  of  any  other  country,  which  msy  be 
legally  exported  from  the  ports  of  the  United  Kingdom  in 
British  vessels,  shall  in  Uke  manner  be  permitted  to  be  exported 
from  the  said  ports  in  Swedish  or  Norwegian  vessels.  As 
exact  reciprocity  shall  be  observed  hi  the  ports  of  Sweden 
and  Norway,  so  that  all  goods,  wares,  and  merchandise, 
whether  the  producti^m  of  the  United  Kingdom  or  of  say 
other  country,  which  may  be  legally  imported  from  the 
ports  of  the  United  Kingdom  into  the  ports  of  Swedra 
and  Norway  in  Swedish  and  Norwegian  veesela,  8b«ll  is 
like  manner  l>e  permitted  to  be  so  imported  from  tbc 
ports  of  the  United  Kingdom  in  British  vesaels,  and  all  km^ 
wares,  and  merchandise,  whether  the  production  of  any  of  tL« 
dominions  of  Her  Britannic  Majesty  or  of  any  other  coontir, 
which  may  be  legally  exported  from  the  ports  of  Sweden  or 
Norway  in  Swedish  or  Norwegian  vessels,  shall  in  like  maoBAr 
be  permitted  to  be  exported  from  the  said  ports  in  British 
vessels. 

Now  compulsoiT  pilotage  was  a  charge  from  which 
Norway  and  Baltic  traders  with  British  regis- 
ters were  exempt  under  6  Geo.  4,  c.  125,  s.  59. 
These  two  paragraphs  of  the  treaty,  therefore, 
brought  Norwegian  and  Swedish  vessels  within 
the  exemptions  contained  in  that  section,  and  thoee 
exemptions  being  continued  by  the  Merdiant  Ship- 
ping Act,  the  Hanna  was  exempt.  As  to  the  second 
question,  the  definition  of  a  passenger  giren  in  secL 
303  of  the  Merchant  Shipping  Act,  as  to  passengen 
in  steamships,  applies  here  mutatis  mutandis,  Hui 
man  must  be  considered  as  one  of  the  crew ;  to  be  i 
passenger  too  he  should  be  on  board  with  consent 
of  the  owner ;  but  in  this  case  the  master  took  him 
on  board  out  of  kindness,  and  he  in  return  gare  bis 
services  during  the  voyage. 

Brett,  Q.  C.  in  reply.— The  object  of  this  Act  is 
the  preservation  of  life ;  the  owners'  consent  is  not 
necessary  to  invest  a  person  with  the  character  of  i 
passenger.    If  the  captain  takes  on  board  a  perstv 
without  this  consent,  is  his  life  not  to  be  cared  for? 
By  the  Act  the    owner  has  his  remedy  against 
the  captain.    Tliis  man  is  said  to  be  a  seaman :  did 
the  sections  of  the  Merchant  Shipping  Act,  relntire 
to    seamen,    apply  to    him?     Could    the    captain 
punish  him  ?    This  man  must  be  held  to  be  a  pti- 
senger,  and  then,  even  had  the  captain  or  mate  ptr- 
tic^ar  knowledge,  the  employment  of  a  pilot  was 
compulsory'.    Then,  as  to  the  exemptions  under  the 
statute,  the  obligation  was  imposed  by  sect.  370  of 
the  Merchant  Sliipping  Act,  and  was  not  remored 
by  sect.  370.      Sect.  35:^  did  not  apply 'at  all ;  thii 
case  arose  in  the  Trinity-house  district,  to  which 
that  section  does  not  apply.  Suppose,  however,  it  did, 
still  the  Hanua  was  not  exempt,  either  within  the  6 
Geo.  4,  c.  1 1'5, 8. 59,  for  that  section  only  contemplated 
masters  of  British  vessels  having  a  jiarticular  know- 
ledge ;  or  under  the  Order  in  Council,  because  he 
was  not  coming  up  the  South  Channel.    But  a  finsl 
exemption  is  stated  to  exist  under  a  treaty,  and  this 
treaty  was  a  convention  of  conmierce  between  Great 
Britain  and  Sweden,  providing  that  British  vessels 
entering  or  departing  from  the  ports  of  Sweden  and 
Norway,  and  Swedish  and  Norwegian  vessels  enter- 
ing or  departing  from  the  ports  of  the  United  King- 
dom, shall  not  be  liable  to  heavier  charjres  thjji 
ivsX\oii;s\  x^%%^\a   catering    or  leaving   such  ports- 
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refers  simply  to  port  dues,  and  not  to  the  payment 
of  a  pilot  for  services  rendered.  That  which  makes 
the  pilotage  compulsory  is  a  penalty  for  not  taking 
a  pilot ;  that  is  entirely  different  from  a  due.  Such 
a  treaty  cannot  OTerride  an  Act  for  the  presenration 
of  life,  at  the  time,  and  under  the  circumstances, 
the  employment  of  a  pilot  was  compulsory  or  not. 

The  Court  now  gave  judgment. — The  owners  of 
the  Htmna  are  liable  for  the  damage  done,  unless 
under  the  circumstances  the  pilotage  of  the  Hanna 
waa  by  law  compulsory.  The  question  then  before  the 
court  at  present  is,  was  the  pilotage  compulsory  ? 
The  burden  of  proof  lies  upon  the  defts.,  the  owners 
of  the  Hanmu  They  rely  upon  the  positive  enact- 
ment of  the  37Gth  section  of  the  Merchant  Shipping 
Act,  which  is  as  follows :  — ^*  Subject  to  any  altera- 
tion to  be  made  by  the  Trinity-house,  and  to  the 
exceptions  hereinafter  contained,  the  pilotage 
districts  of  the  Trinity-house  within  wluch  the 
employment  of  pilots  is  compulsory,  are  the  London 
district  and  the  Trinity-house  outport  districts  as 
hereinafter  defined;"  this  includes  the  district 
where  the  collision  between  the  Hanna  and  the  Bri- 
tannia took  place.  "And  the  master  of  every  ship  navi- 
gating within  any  part  of  such  districts,  who  after 
a  qualified  pilot  has  offered  to  take  charge  of  such 
shijw,  either  himself  pilots  such  ships  without 
possessing  a  certificate  enabling  him  so  to  do,  or 
employs  an  unqualified  person  to  pilot  her,  shall 
for  every  such  offence  incur  a  penalty.**  From  the 
effect  however  of  this  enactment,  the  pits,  contend 
that  the  Hanna  was  exempted,  and  they  specify  two 
classes  of  exemptions,  either  of  whidb  they  allege 
is  suiBcient ;  the  one  class  of  exemptions  subsisting 
before  the  passing  of  the  Merchant  Shipping  Act, 
and  retained  by  that  Act,  the  other  crcat^  for  the 
first  time  by  the  Merchant  Shipping  Act.  To  take 
the  former  class  first,  the  353rd  section  of  the  Mer- 
chant Shipping  Act  (passed  when  compulsory  pilotage 
was  general)  provides  that  all  exemptions  from 
compulsory  pilotage  existing  at  the  time  when  the 
Merchant  Shipping  Act  came  into  operation  should 
continue  in  force,  and  by  the  59th  section  of  6  Geo. 
4,  c.  125,  it  was  enacted  that,  "  the  master  of  any 
Tessel  trading  to  Norway,  or  to  the  Cattegat  or 
Baltic,  or  round  the  North  Cape,  or  into  the 
White  Sea  on  their  inward  or  outward  voyages,  or 
of  any  constant  trader  inwards  between  Boulogne 
incliisive  and  the  Baltic  (all  such  ships  and  vessels 
having  British  registers  and  coming  up  by  the  North 
Channel,  but  not  otherwise!  might  lawfully,  without 
heing  subject  to  any  of  the  penalties  by  this  Act 
impo^,  pilot  his  own  vessel  so  long  as  he  should 
pilot  the  same  without  the  aid  of  an  unlicensed 
pilot.  Now  that  the  exemptions  contained  in  the 
above  section  of  6  Geo.  4,  c.  125  were  retained  by 
the  353rd  section  of  the  Merchant  Shipping  Act  is  a 
point  which  has  been  decided  by  the  Court  of  Q.  B. 
in  Beg.  v.  Stanton,  8  £1.  &  BL,  and  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  case  of  the 
Earl  of  Aurkiand,  I  Lush.  These  authorities  I  am 
bound'  to  obey.  The  question  then  is,  whether 
the  exemption  of  the  59th  section  of  0  Geo.  4,  c.  125, 
aiq[>lies  to  the  Hanna,  and  looking  within  the  four 
comers  of  the  section  I  am  satisfied  that  the  section 
does  not  apply,  because  the  exemption  is  subject  to 
the  condition  that  the  vessel  should  have  a  British 
register.  But  the  pits,  would  escape  from  this  diffi- 
culty by  invoking  a  convention  of  commerce  or 
navigation  between  this  country  and  Sweden  in 
March  182C,  that  is  to  say,  a  few  months  before  the 
passing  of  G  Geo.  4,  c.  125.  The  pits,  contended 
that  compulsory  pilotage  was  a  charge  within  the 
meaning  of  the  2nd  section  of  the  convention,  and 
consequently  that  notwithstanding  anything  in  the 
59th  section  of  6  Geo,  4,  c.  125.  Nonvegian  vessels 
could  not  be  subject  to  compulsory  pilotage  where 


I 


British  vessels  were  exempt.  This  view  seems  to 
be  untenable ;  the  theory  of  the  Legislature,  whether 
right  or  wrong,  must  be  taken  to  be  that  compulsory 
pUotage  is  not  a  charge  upon  vessels,  but  rather  a 
regulation  instituted  for  their  benefit.  Moreover^ 
if  the  construction  of  the  pits,  were  correct,  the  con- 
dition annexed  in  the  59th  section  of  6  Geo.  4,  c.  125, 
that  vessels  to  be  exempted  should  have  a  British 
register,  would  be  null  and  void,  not  only  in  the  case 
of  Norwegian  vessels,  but  also  in  the  case  of  vessels 
of  the  numerous  countries  with  which  Great  Britain 
has  a  similar  convention  of  navigation  and  com- 
merce. I  need  not  refer  to  the  third  section  of  the 
same  treaty  with  Sweden ;  it  simply  prescribes  free 
reciprocity  of  navigation  in  respect  of  exports  and 
imports ;  it  has,  in  my  opinion,  no  bearing  on  the 
present  case.  The  pits,  then  called  the  attention  of 
the  court  to  the  extension  which  the  59th  section  of 
6  Geo.  4,  c.  125,  received  from  tlie  Order  in  Council 
of  18th  Feb.  1854,  a  few  months  before  the  passing 
of  the  Merchant  Shipping  Act,  and  pointed  out  that 
in  that  order  the  condition  that  vessels  to  be 
exempted  should  have  a  British  register  is  wanting; 
that  order  is  in  the  following  terms :  "  The  masters 
of  the  undermentioned  ships  and  vessels  shall, 
subject  to  the  pro'vision  contained  in  the  59th  section 
G  Geo.  4,  c.  125,  in  respect  of  the  employment  of 
unlicensed  persons,  be  exempted  from  compulsory 
pilotage,  viz.,  of  ships  or  vessels  trading  to  Norway, 
or  to  the  Cattegat  or  Baltic,  or  round  the  North 
Cape,  or  into  the  North  Sea,  when  coming  up  by 
the  South  Channel ;  of  ships  and  vessels  trading  to 
Boulogne  (inclusive)  and  the  Baltic  on  their  out- 
ward passages  and  when  coming  up  the  south  pas- 
sage." Now,  this  Order  in  Council  (the  exemptions 
contained  in  which  are,  by  virtue  of  tho  353rd 
section  of  tho  Merchant  Shipping  Act  as  interpreted 
by  the  decision  in  the  Earl  of  Auckland,  equally  in 
force  with  the  exemptions  contained  in  the  59th 
section  of  6  Geo.  4,  c.  125)  does  not  directly  apply 
to  the  Hanna,  for  the  Hanna  at  the  time  of 
the  collision  was  upon  her  inward  passage  and 
coming  up  the  NorUi  Channel ;  but  it  was  argued 
that  the  Order  in  Council  having  exempted  vessels 
coming  up  from  the  Baltic  by  the  South  Channel^ 
without  rendering  it  necessary  for  them  to  have  a 
British  register,  it  would  be  an  anomaly  to  hold 
that  by  viftue  of  the  statute  the  same  vessels, 
when  coming  up  bv  the  North  Channel,  should  not  be 
exempt,  because  they  had  no  British  register.  To 
this  argument  I  cannot  accede.  It  would  be  easier 
for  the  court  to  acquiesce  in  such  an  anomaly,  or  to 
hold  that  the  condition  of  a  British  register,  as 
expressed  in  the  statute,  was  understood  in  the  Order 
in  Council  extending  the  exemption  of  that  statute, 
than  to  hold  that  an  express  proviso  of  a  statute  had 
thus  been  tacitly  repealed  by  implication  in  an  Order 
in  Council  made  in  pursuance  of  the  statute.  It 
was  also  argued  that  any  distinction  in  the  matter 
of  exemptions  from  compulsory  pilotage  between 
British  and  foreign  vessels,  is  an  irrational  dis- 
tinction, neither  class  being  necessarily  more  or 
less  in  need  of  a  pilot  than  the  other  from  the 
more  or  less  familiarity  of  the  master  with  tho 
waters  within  which  the  pilotage  is  compulsory, 
and  a  distinction  which  has  been  superseded  by 
the  sensible  distinction  adopted  in  the  Merchant 
Shipping  Act  between  vessels  navigating  in  the 
waters  of  the  port  to  vhich  they  belong,  and 
vessels  navigating  in  other  waters.  I  admit  tho 
force  of  this  argument,  but  it  cannot  weigh  against 
the  express  words  of  the  statute,  G  Geo.  4,  c.  1 25,  s.  59, 
requiring  a  British  register.  Any  anomalies  that 
may  thus  arise  are  due  to  tho  Merchant  Shipping 
Act  retaining,  or  having  been  interpreted  to  retain, 
cxcmplioua  \M\j\vo\]La\^'  M'sSa»\.\\\%  MvAax  ^»r{C<^kx  '^^^- 
tern,  1  come  \.Vw  Xo  Wv?i  <io\\cXvvivw\.  >i>KaX  ^i«vi  ^^^^^^Y^ 
was  not  ex«m\jXQ^  torn  ^wKVixs^ararj  ^^^vs.'^^^^  ^^qk. 
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in  of  G  G«a.  i,  c.  125,  either  taken  alone 
□  with  the  conventioD  irith  Sweden  of 
1626,  or  of  the  Order  in  Council  of  18th  Feb.  ISHi. 
I  noir  pau  to  the  other  cIub  of  eiemptionB  on 
which  the  pit*,  relied,  viz,,  those  conititnted  b^  the 
S79th  Bection  of  the  Merdumt  Shipmng  Act  itaelf 
vhich  prorideB  (infer  eaCera)  that  lOip*  trading  to 
Mij  puce  in  Europe  north  of  Boulogne,  «'hea  not 
can^mg  paHengen,  (hall  be  exempt  from  cotnpul- 
ton  [dlotage  in  the  London  districts  and  in  the 
Tnuity-houwi  oatport  districts.  This  exemption 
duly  applies  to  the  Hatma,  provided  she  vas  not 
csT^ng  nasscDgeri.  The  question  then  is  reduced 
to  this,  vnether  she  was  earning  passengers.  There 
was  only  one  person  on  board  on  whom  that  charac- 
ter is  attempted  to  be  fixed.  I  will  assume  that  to 
aatisff  the  statute  it  is  not  necessary  that  there 
■hould  be  more  than  one  passenger.  By  the  -tth  sec- 
tion of  the  13  &  14  Vtct.  c.  21  (the  Act  for  short- 
ening the  language  uied  in  Acts  of  Parliament)  the 
^nral  is  to  be  deemed  to  include  the  singnlar 
unless  the  contrary  is  expressly  prorided,  and 
in  tbia  statute  there  is  no  express  provision  to 
the  contrary  ;  but  the  questiuii  is,  wliether  the 
person  on  board  alleged  to  be  a  passenger  is  in  the 
OTe  of  the  law  a  passenger.  It  appears  that  the  man 
&d  not  pay  for  his  passage  ;  that  the  master,  beinn 
acquainted  with  his  friends  in  Sweden,  agreed  to 
give  him  a  passage  to  Londou  gratuitously,  on  the 
uoderstauding  that  the  man,  who  had  been  to  sea 
before,  should  do  what  he  could  to  assist  in  the  work 
of  the  ship.  He  messed  in  the  cabin  with  the 
master.  Now,  the  term  "  pasBenger"  is  not  defined 
in  the  Merchant  Shipping  Act,  except  in  Che  303rd 
section,  where  ihn  detlaition  is  given  only  for  ipeci- 
fled  purposes,  viz.,  for  the  purpose  in  the  pravisioni 
of  the  Act  with  respnct  to  stowage  and  certificate 
of  paaaenger  iteanuhips.  As  so  defined,  the  term 
incuides  any  person  carried  in  a  steamship  other 
than  the  crew,  the  master,  his  family  and  servants. 
The  word  "seaman"  is  deQned  by  the  interpreta- 
tion clause  of  the  Merchant  Shipping  Ac^  and 
includes  *>  every  person  (except  masters,  pilots,  and 
apprentices  duly  registered)  employed  or  engaged 
in  any  capacity  on  board  any  ship."  Upon  the 
whole  I  am  satisfied  that  the  person  in  question 
was  not  a  passenger;  in  fact,  he  was  a  nonde- 
■cript.  In  one  respect  he  was  a  seaman,  be- 
cwife,  at  he  helped  to  work  hit  passage,  he  might 
be  siud  to  have  been  employed  or  engaged 
in  some  capacity  on  board  ship ;  on  the  other  himd, 
as  being  a  friend  and  messing  with  the  captain 
without  making  any  payment,  he  might  seem  to 
belong  to  the  category  of  the  family  or  servants  of 
the  master;  but  in  any  case  he  was  not  a  passeagei 
within  the  meaning  of  the  statute.  The  result  then 
ia,  that  in  my  omnion  the  Hanna  was,  under  the 
S79th  section  of  the  Merchant  Shipping  Act, 
exempted  from  compulsory  pilotage,  aud  conse- 
quently her  owners  are  responsible  for  the  damage 
iba  occasioned  by  her  collision  with  the  Britamua. 
I  shall  refer  it  to  the  registrar  and  merchants  to 
estimate  the  damage  in  tiie  usual  manner ;  and  1 
condemn  the  owners  of  the  Hanna  in  the  amount, 
together  with  the  costs  of  the  suit. 

TVwAy,  Dec  11,  186C. 

(Before  the  Bight  Hon.  Dr.  Ldshwotoh.) 

Tan  SonLoiuTEiH. 

M     0/    eonunl — Haiitr's 
's  pasiaiOTy  lien. 
Whertaih^  and  cargo  mere  udved,  and,  the  Aip  bein'j 
reoAred  vaAieleu,  the  cargo  tooi  told  by  order  o/  tKr 
antrt  onpetitlon  of  the  somoti,  the  owner  of  tlii  ihi 


>  euithd  to  pro  rni&  /rtiglU  « 


//  the  oumer  oftht  cargo,  ihoagfi  Itaoing  w 

hail,  and  doa  not  inter/av  tiU  ike  pi 

regialry,  there  it  tHfeitnce  of  htM  o 

the  cargo  at  apart  thort  of  xtt  tterlii 
The  natter  hat  authority  to  ^ipeinl  at  agesl,  both  fir 

Aip  aiul  cargo,  ichat  there  u  no  rrprvtentatiee  of  the  ■ 

oie»er  of  the  cargo. 
Tilt  mailer  hat  a  poutuory  Uen  a*  the  cargo  far  itt 

liiart  of  neutral  axerage  exptntet,  but  a  thip  ageat  hat 

no  siicJi  (leit  upon  thip,  frtight,  or  cargo,  nor  a  right 

of  oclion  in  rem  agaiait  onji  of  then. 

In  June  1866  the  Soblonutein  had  been  chartcied 
fmm  her  owners  by  Messrs.  Bergman  aud  Co^  ot 
N^.'dcr  Calix,  in  Sweden,  to  take  a  cargo  of  desdt  to 
Biirdeaux,  sold  by  them  to  the  Meaara.  Vergav  of 
that  place.  The  deals  were  duly  shipped  in  Angnt, 
tlie  freight  per  tale  being  payable  on  delivery.  Bills 
i>f  lading  were  given  to  Messrs.  Bergman,  and  ta 
tliem  indorsed  (or  value  to  Messrs.  Verger,  who  it » 
lint  disputed  were  the  owners  of  the  cargo. 

On  the  ^nd  Oct.  the  vessel  in  the  course  of  ba 
viiyage  to  Bordeaux  struck  on  the  Over  Sand  in 
the  Kortb  Sea,  and  was  towed  up  by  three  EogM 
lit'hing- smacks  into  the  pool  of  Great  Grimsby  in  t 
disabled  condition.  On  the  Tth  Oct.  a  salvage  snit 
was  instituted  by  the  pits,  against  the  SoUomtiat, 
and  the  freight  and  cargo,  and  the  vessel  aud  cargo 
were  arrested  under  the  order  of  this  court.  IV 
master  at  Great  Grimsby  employed  Messrs.  Donuf, 
Ktewini,  and  Co.,  shipbnikers,  of  that  port,  to  act 
as  agents  for  Uie  owner  of  the  vessel,  and  to  traassct 
M  that  was  necessary  under  the  circumstances  f« 
[lie  vessel  and  cargo.  He  also  summoDed  fran 
\  irmouth  Mr.  Butt^er,  agent  in  this  kingdom  tat 
tlie  Norwegian  Lloyd's  Assurance  AssociatioD ;  and 
.Mr.  Butcher,  for  the  benefit  of  all  conoeniel. 
instructed  Messrs.  Deacon  and  Co^  the  procton,  to 
i-nter  an  appearance  in  this  case  on  the  part  of  the 
oirners  of  the  ship,  and  also  onbdialf  of  theownets 
id  the  cargo.  Shortiy  afterwards,  after  havini 
made  a  survey  of  the  vessel,  Mr.  Batcher  instrocted 
Messrs.  Deacon  and  Co.  to  write  to  Messrs.  VMga, 
the  owners  of  the  ca^o,  to  inform  them  of  the  eoo- 
ditioaof  both  the  ship  and  cargo,  and  to  obtun  their 
instructions  with  regard  to  the  cargo.  MeantinM 
Die  cargo  was  discharged  at  Great  Grimsby,  the 
,^:]btoouteia  was  put  into  a  graving-dock  and  scr- 
v^yed  on  behalf  of  the  ownen  aud  auderwrihut, 
:uui  the  result  was  that  she  was  not  found  wottb 
npuring.  Accordingly  on  tho2tthOct.themssl8i 
imd  crew  abandoned  her,  and  the  master  gave  itotice 
of  such  abandonment  to  the  proprietors  d  te 
graving-dock.  Oa  the  Uth  Nov.  the  court,  on  the 
application  of  the  plaintiffs,  directed  both  vessd  and 
ciirgo  to  be  sold,  but  at  the  instance  of  Messrs.  Deacca 
aiid  Co.,  suspended  the  issue  ot  tin  commission  foe 
tlu^e  days.  This  del^  was  asked  for  is  order 
that  the  owners  of  the  wgo  or  their  agents  mi^ 
Ik3  communicated  with.  It  appears  that  thoagh 
Messrs.  Donner  and  Co.  had  written  several  times  to 
the  Norwegian  consul  at  Bordeaux  to  procure  ia- 
t^tructions  from  the  owner*  of  the  cargo,  no  instne- 
tions  had  been  received ;  Messrs.  Dooner  and  Co. 
then  telegraphed  to  the  Norwegian  consul  at  Bv- 
deauz,  informing  him  that  the  ship  and  cargo 
would  be  sold  by  the  court  unless  hail  were  pvoi, 
and  b^ging  turn  to  telegraph  instmctions ;  no 
instructions,  however,  appeared  to  have  arrived, 
and  Donner  and  Co.  decluied  on  thdr  own  tespMi- 
sibility  to  Qnd  bail  for  the  cargo.  The  ca^o  was 
accordingly  sold  on  the  16th  Dec  The  veasd  was 
iilsQ-^tx^^  toi  sole,  but  found  no  pwdiaaer.  aad 

f^OKteviwiQ  X^  ti^'^cm  iftniA!:mK&^»t  *a  the  fi 


:tal\* 
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been  paid.  On  tbe  6th  Hmrch  in  the  present  year 
tfaa  CMe  <!aii>e  on  for  heuing,  and  tha  Court 
awarded  to  the  ulron  300/.  for  their  lervicea,  and 
directed  that  iom,  together  with  the  co*Ci,  to  be 
nid  oat  of  the  proceed*  uf  the  aale  of  the  cargo. 
This  wsi  doae.  The  defts.,  the  late  owners  of  the 
cargo,  tabaeqaentl;  claimed  to  have  paid  to  them 
the  balsDce  rctnuning  in  the  registry.  Other 
claims,  however,  were  made  on  the  ■ame  balance, 
l^  the  owners  of  the  SoWoMslein,  for  pro  rala  freight, 
t^  MeMTS.  DoQner  tiDd  Co.  for  diabursements.  and 
17  Messrs.  Deacon  and  Co.  for  their  costs.  These 
Kveral  claims  were  inadc  by  motion,  and  argued 
ouDtx.i. 

LuthnfftoH  for  shipowners.— Tho  ship  vas  aban- 
doned and  the  cargo  taken  out  by  the  master,  and 
was  iu  his  hands  when  arrested  by  warrant  of  this 
court.  This  did  not  deprive  him,  nor  did  he  part 
with  his  lien  for  freight,  or  hii  lien  to  earn  freight 
1^  Tttlue  of  the  deals  was  vnatly  increased  \>j  Ueir 
tnuiaport  to  England  ;  there  n-as  a  solid  gain  to  the 
cargo,  and  is  the  ship  to  roL-civo  no  return  ?  We  do 
not  demand  the  full  freight,  though  perhaps  we  are 
entitled  to  it,  bnt  limit  our  claim  to  about  two- 
thirds.  Freight  pro  rata  goes  on  a  measurement  of 
distance.  The  Admiralty  warrant  was  notice  in  law 
to  the  owner  of  the  cargo  to  come  in,  and  he  does 
not  deny  in  )iia  affidarit  notice  in  fact.  So,  u  he 
did  not  come  in,  tbe  cargo  most  be  taken  to  be  sold 
with  his  consent ; 

Cargo  a  GaJam^  2  Xoo,  P.  C.  Sea.  S.  E. ; 

Btacne  t.  Flttdur.  14  C.  R,  8.  S.,  147,  178 ; 

Bailj  1.  Wood,  Abbott  on  Shii^iiig  (911i  edit),  368. 

Cltaivm  for  owner  of  ca^a — Pro  rati  freight 
arises  on  a  fresh  contract  to  be  drawn  by  inference : 
(Haclachlan,  406.)  No  inference  can  be  drawn  from 
VergCT"!  affldavit  (hat  he  consented  to  pay  pro  ratS 
bn^t.  The  master  abandoned  hi*  voyage,  the 
ownen  of  tbe  cargo  left  it  in  the  bands  of  the 
cooit.  The  balance  has  been  paid  in,  and  can  it 
b«  said  tiiat  by  asking  for  their  money  they  have 
COtuented  to  tlie  delivery  of  the  cargo  at  a  place 
•hort  of  its  destination — there  has  been  no  delivery 
et  the  goods  at  all?  Cargo  tx  Gabm  is  here  inap- 
idicahle ;  in  that  case  parties  who  may  be  said  to 
hare  be^  claiming  onder  Uie  owner*  of  tbe  cargo 
prevented  it  going  on  to  its  destination.  Here  it 
waa  tbe  act  of  strangers. 

Ltahingicm  in  reply. — If  the  master  abandons  the 
voyage  he  loses  all  rijtht  to  freight,  bat  the  abandon- 
ment of  the  shipdoes  not  preclude  his  right :  (Mac- 
lachl«-ff,  406.)  There  moat  be  a  distinct  abandon- 
ment of  die  voyage.  There  is  no  evidence  in  this 
caae  that  tbe  muter  abandoned  the  voyage  when 
the  cargo  went  into  the  hands  of  the  court.  Tbe 
TH«»t"'  had  a  perfect  right  to  wait:  (^Cargoex  Gaiam). 
His  work  might  go  for  nothing  unless  he  waited 
to  see  what  the  court  would  do.  The  salvor  here 
In  a  sense  may  be  said  to  claim  under  the  owner 
of  tbe  cargo,  in  much  the  same  manner  as  in  tbe 
Carao  tx  Gobtm,  referred  to  by  Mr.  Clorluoa,  the 
holder  of  a  bottomry  bond  was  said  so  to  claim. 
When  the  owner  accepts  the  cargo  short  of  its  des- 
tination there  is  an  inference  of  consent ;  if  he 
accept  the  proceeds  there  is  the  same  inference. 
Before  tbe  Bills  of  Lading  Act  it  was  tbe  uoirersal 
rule  of  law  that  where  a  cargo  was  received  under  a 
bill  of  lading,  that,  though  not  necessarily  raising  a 
contract  in  law,  is  evidence  from  which  a  jury  may 
infer  a  contract  to  pay  freight  in  consideration  of 
the  captain  giving  up  his  lien  on  the  goods. 

Giieit  lot  the  Messrs.  Deacon.— The  master  had  a 
right  to  appwnt  proctor  for  both  ships  and  uargo;  so 
laid  down  by  Lord  Stowcll  in  thr  Gnililuiiim,2Roh. 
Adni.  Sep^SBS,  aail  referred  to  in  f  lierboom  v .  Ch  apman , 


Thb  Soblokbteik. 


13  M.  &  Vr.  230-239.  The  salvees  bad  no  power 
to  change  proctors  without  permission  of  tbe  conit 
and  having  flnt  paid  their  costs : 

23  4  2*Viot.c.2r,  al28i 

Cbitty's  Practloe,  p.  91. 

ate  for  t^'.  .„...„ 
and  though  the  Messrs.  Donner  have  no  lien  on  the 
cargo,  yet  I  appeal  to  tbe  equitable  jurisdiction  of 
this  court  to  order  payment  out  of  the  fund  in 
court,  for  the  master  has  a  possessory  lien  (Ex 
Galam ;  Scai/t  v.  Tobia,  3  B.  £  A.  523),  and  my  chent 
a  right  of  personal  action  against  him.  This  applica- 
tion is  brought  to  save  all  tbi*  circuitous  action. 

ClarkioB  contra. — This  application  is  not  by  the 
master  but  by  shipbrokers ;  their  remedy  is  in 
another  court. 

Tbe  CocBT  now  gave  jndgment. — The  claim  of 
the  owners  of  the  Sobhauteiii  is  a  motion  for  the 
payment  of  ;>ro  rata  freif^t  for  the  carriage  of  the 
cargo  a«  far  as  Great  Grimsby.  The  def ts.,  Messrs. 
Verger  and  Co.,  deny  that  any  freight  has  beoi 
earned.  It  has  not  been  argued  that  in  this  respect 
the  Norwegian  law  differ*  from  the  British  law, 
whereby  it  is  settled,  Snt,  that  if  the  vessel 
becomes  disabled  at  an  intermediate  port,  the  master 
is  allowed  a  reasonable  time  within  which  to  resbip 
or  tranship,  so  as  to  earn  his  freight ;  secondly,  that 
the  whole  freight  is  payable  if,  by  the  defanlt  of  the 
owner  of  the  cargo,  tbe  mastfi  is  prevented  from 
forwarding  the  cargo  from  the  intermediate  port  to 
its  destination.  I  apprehend  tbe«e  propoattlons  are 
ducidaled  by  the  case  of  tbe  GaJam.  Again,  that 
no  freight  is  i«yable  if  the  owner  of  Uie  cargo 
against  his  will  is  compelled  to  take  the  cargo  at  an 
intermediate  port;  fourthly,  that  to  justify  a  claim 
for  pro  rofil  freight  there  must  be  a  voluntary  accep- 
tance of  tbe  goods  by  the  owner  at  an  intermediate 
port  in  such  a  mode  as  to  ruse  a  fair  inference  that 
^e  further  carriage  of  the  goods  was  intentlouallr 
dispensed  with.  This  proposition  is  mentioned  hx 
the  case  of  Wieritww  v.  tJlopmoil,  13  M.  &  W,  238. 
I  must  bold  that  Verger  and  Co.  had  notice  that 
their  cargo  would  be  sold  if  not  bailed  ;  that 
tiiey  Buffered  it  to  be  sold  and  must  bear  tbe 
consequences  of  their  own  laches.  I  think  tbe 
conduct  of  the  owners  of  the  cargo  amounts  to 
a  waiver  by  them  to  have  ^eir  cargo  carried 
from  Great  Grimsby  to  Bordeaux,  and  does 
raise  au  implied  promise  that  tbey  would  pay  pro 
rata  freight  when  they  took  the  cargo.  In  ascer- 
taining this  pro  rata  freight,  the  freight  which  tbe 
owners  of  the  vesBel  had  already  received  by  way  of 
advances  from  Messrs.  Bergman  at  Neder  Calls 
must  be  remembered,  and  there  must  also  be  a 
deduction  on  account  of  the  salvage  and  the  costs  of 
the  suit  previous  to  this  motion,  which  are  a  charge 
upon  the  freight  as  well  as  upon  the  cargo,  and 
which  on  the  present  occasion  have  been  defrayed 
entirely  out  of  the  cargo ;  the  freight  now  allowed 
mnst  contribute  it£  proportionate  share,  which  must 
be  recouped  to  the  cargo.  The  other  claimants 
against  tbe  fund  are  Messrs.  Deacon  and  Co.  for 
their  costs,  and  Messrs.  Donner  for  their  disburse- 
ments. "Die  owner*  of  the  cargo  repudiate  both 
Messrs.  Deacon  and  Messrs.  Donner,  and  deny  tbey 
ever  employed  them  or  authorised  them  to  be 
employed.  In  my  opinion,  according,  to  Lord 
Stowell's  judgment  in  the  Graiiiudine,  the  master 
was  justified  in  appointing  Messrs.  Bonner  to 
act  as  agents  for  the  cargo  as  well  as  for  the 
ship.  I  think  the  owners  of  the  cargo  can- 
not he  beard  to  say  that  Messrs.  Deacon 
and  Messrs.  Donner  were  not  justified  io.  actj- 
ing  lot  ftiecKt^o.  \  Wxria.  ^^t■i«4-"^^eacOT.  ^^ 
Co.    ate    mWWti    W     ^SssM    iwi**    »    ■**  ^^ 
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charge  on  the  fund  in  conrt.  Respecting  so  much 
of  the  claim  of  the  Messrs.  Donner  and  Co.  as 
relates  to  necessaries,  I  consider  the  court  would  be 
justified  in  directing  it  to  be  satisfied  out  of  the  sum 
awarded  to  the  owners  of  the  vessel  as  pro  rata 
freiglit.  With  regard  to  the  part  of  the  claim  of 
Messrs.  Donner  and  Co.  which  refers  to  general 
average  expenses,  those  expenses  are  attributable  to 
ehip^  freight,  and  cargo  in  proportion ;  and,  according 
to  Uie  authority  of  uie  Galatn,  I  must  hold  that  the 
master  has  a  possessory  lien  upon  the  cargo  to 
satisfy  the  proportion  of  general  average  expenses 
due  from  the  cargo.  The  ship  agent,  by  whom, 
in  the  first  instance,  these  expenses  may  have 
been  incurred,  has  no  lien  upon  the  ship's 
freight  or  cargo  for  these  expenses,  nor  has 
he  even  a  right  of  action  in  rem  against  any 
ot  them.  The  court  therefore  cannot  direct,  no 
matter  how  just  such  a  course  might  be,  that  any 
portion  of  the  proceeds  now  in  court  either  the  por- 
tion to  be  assigned  to  the  owners  of  the  vessels  as 
pro  raid  freight,  or  the  portion,  if  any,  to  which  the 
owners  of  the  cargo  are  entitled,  should  be  paid 
over  to  Messrs.  Donner  and  Co.  in  discharge  of 
■uch  of  their  disbursements  as  are  in  the  nature  of 
general  average  expenses.  The  court  has  no 
authority  to  order  them  to  be  paid  to  Messrs. 
Donner  and  Co.  I  must  refer  this  matter  to  the 
registrar  and  merchants  to  ascertain  the  amount  of 
pro  raid  freight  in  the  manner  before  mentioned,  to 
ascertain  what  portion  of  Messrs.  Donner*s  charges 
may  be  considered  as  charges  for  necessaries  sup- 
plied to  the  ship.  Messrs.  Deacon  must  have  their 
costs ;  Messrs.  Donner  their  charges  for  necessaries ; 
the  owners  of  the  vessel  their  pro  rata  freight,  less 
the  claim  of  Messrs.  Donner  for  necessaries — that  is 
to  say,  the  necessaries  must  come  out  of  the  freight 
and  not  out  of  the  proceeds  of  the  cargo.  The  residue 
will  belong  to  the  owners  of  the  cargo,  subject  to 
the  lien  of  the  owners  of  the  vessel  for  the  share  of 
general  average  expenses  due  from  the  cargo,  which 
lien  the  court,  according  to  the  Galam,  is  bound  to 
regard.  Each  party  must  bear  his  own  costs  except 
Messrs.  D^uion,  who  have  a  right  to  add  their  costs 
to  the  amount  of  their  claim. 

Proctors:    Cootey  Deacorif  Son,  and  Rogers  ;  and 
Clarkson,  Son,  and  Cooper. 


T7NITED   STATES    DISTRICT    C0X7BT— 
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Kcported  by  R.  D.  ItcxEDiCT,  Proctor  and  Advocate. 


EASTERN  DISTRICT  OF  NEW  YORK. 

(Before  Benedict,  J.) 

The  JoBEPn  C.  Griggs. 

Salvage — Steamboat —  Costs, 

Where  a  sloop,  with  her  cargo  of  iron  ore  on  deck,  having 
got  on  a  rock  in  a  dangeroits  strait,  was  left  by  her 
crew,  who  went  to  the  shore  near  by,  and  while  they 
were  there  the  vessel,  hy  the  action  of  the  tide,  came 
off  the  rock  and  drifted  in  the  tide  towards  another 
mngerotis  rock,  and  while  drifting  was  se^n  bu  those 
on  a  passenger  steamer  then  landing  a  short  aistance 
aw<iy,  which  hastened  out,  and  taking^  hold  of  her 
tow^  her  to  a  place  of  safety,  her  crew  reaching  her 
just  after  the  steombotit  took  hold  of  her : 

Held,  that  this  was  clearly  a  case  of  salvage. 

Considerations    whicJi    affect    the    amount  of  salvage 
awarded, 

300  dollars  salvage^  and  costs  allowed  on  a  valuation  of 
;5500  dollars. 

This  wiis  a  libel  filed  by  Holmes,  the  master  of 


sufficiently  appear  in  the  opinion  of  the  court.  It 
was  claimied  in  behalf  of  the  schooner  that  it  wai 
not  a  case  of  salvage,  inasmuch  as  her  crew  cooM 
have  unassisted  towed  her  into  a  place  of  safetj. 
The  value  of  the  schooner  and  her  cargo  was  abool 
3500  dollars. 

Benedict,  Tracy,  and  Benedict  for  libeUant. 

Ilaskett  for  resp. 


the  steamboat  Sylvan  Grove,  in  behalf  oi  a\\pail\<iftY 
interested,  to  recover  salvage.   The  lacta  ol  Wwi  caa^  V 


Benedict,  J. — ^The  evidence  in  this  case  ahowi 
that  on  the  morning  of  the  15th  March  last  the 
sloop  Joseph  C,  Griggs,  laden  to  the  extent  ol  her 
capacity  with  iron  ore  on  deck,  in   passing  thiungii 
llell  Gate,  was  driven  upon  Negro  Head  Rock.  Her 
large  anchor  had  been  let  go,  in  an  effort  to  avoid 
the  rock,  but  had  failed  to  bring  her  to^  and  ibe 
grounded  upon  a  falling  tide.  Her  master  and  oev, 
anticipating,  as  the  evidence  clearly  shows,  that  the 
sloop  might  keel  over  as  the  tide  fell,  removed  their 
clothes,  provisions,  bedding,  &c.,  to  the  boat,  and  in 
it  betook  themselves  to  the  shore,  intending,  bow- 
ever,  to  watch  the  vessel,  and  attempt  to  save  her  ia 
case  she  should  come  off  under  the  action  of  the 
strong  ebb  tide.   While  thus  abandoned  for  the  time 
a  strain  came  upon  the  chain  of  the  large  amchoi; 
which  tore  up  the  windlass  and  freed  the  vessel  froai 
the  anchor,  and  about  the  same  time  the  current 
swept  her  off  the  rock.    She  began  at  once  to  drift 
down  stream  in  the  eddies  which  make  rapidly  froB 
Negro  Head  Rock  to  the  Bread  and  Cheese,  a  din* 
gerous  reef  at  the  upper  point  of  Blackwell*s  iBlanL 
While  the  sloop  was  on  the  rock  her  position  had 
been  observed  by  the  persons  on  board  the  Syhm 
Grove,  a  fast  passenger  steamboat  engaged  in  makmg 
hourly  trips  between  Peck-slip  and  Harlem,  and  her 
movement  being  seen  while  the    steamboat  wai 
landing  at  Astoria,  the  landing  was  hastened  and  aa 
extra  man  taken  on  board,  and  the  steamboat  started 
to  rescue  her.    She  was  reached  before  she  stmck 
the  Bread  and  Cheese,  was  at  once  boarded  l>y  some 
of  the  hands  of  the  steamboat,  and,  lines  being  got, 
was  towed  out  of  danger  and  taken  to  Harlem  Flata 
The  movement  of  the  sloop  from  the  rock  had  also 
been  noticed  by  her  crew,  who,  with  the  exoeptioa 
of  her  master — then  absent  in  search  of  his  owner— 
at  once  started  out  in  their  boat,  but  failed  to  reach 
the  sloop  until  just  as  she  began  to  move  in  tow  of 
the   steamboat.     They    then    boarded    her,   and 
with    her    were   taken    to    Harlem.     The   sloop 
sustained    little    or    no    injury    while    on    the 
rock,  and  on  being  released  from  custody  in  thii 
action  proceeded  on  her  voyage  without  repairs. 
These   facts,  which  are  not  seriously    questioned, 
present  a  clear  case  of  salvage.    The  sloop  when 
taken  hold  of  by  the  steamboat  had  no  one  on  board, 
and  was  drifting  towards  a  dangerous  shoal,  wbere^ 
if  she  had  struck,  the  total  loss  of  her  cargo  wonM 
have  been  almost  certain  and   the  vessel   herself 
seriously  injured  if  not  destroyed.    The  testimonj 
of  the  crew  and  others,  greatly  relied  on  by  the 
claimant,  to  the  effect  that,  in  their  opinion,  the 
vessel  would  have  been  saved  by  her  crew  if  the 
steamboat  had  not  gone  to  her  aid,  although  to  be 
taken  into  account  in  fixing  the  amount  of  compen- 
sation as  indicating  the  extent  of  the  risk,  does  not 
take  the  case  out  of  the  rules  applicable  to  cases  of 
salvage.     "A    situation   of   actual    apprehension, 
though  not  of  actual  danger,   makes  a  case  for 
salvage  compensation:"  (^The  Raikes,  1  llagg.  247; 
The  New  Holland.)    "  Salvors,"  says  Story,  J.,  *-are 
not  to  be  driven  out  of  court  on  the  suggestion 
that  if  they  had  not  touched  a  derelict  ship,  the 
latter  might  in  some  jrossible  way  have  been  saved 
from  all  calamity,  and  therefore  the  salvors  have 
little  or  no  merit :"  {The Henry Ewbank^  I  Sunm.iOtl.) 


T\v!i  caaa  \»vci%,  \\vw\^  in  my  opinion,   one  for  a 
«alN^^  ^^«s^^  \\i  T:«ms^:ui^  \a  ^a.>3&!t  amount.   In 
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ilnliiB  this  I  bear  in  mind  thst  the  whole  doc- 
t  nlnge  nsU  upon  coDaideratioDi  ol  public 
.  I  al«o  take  into  coniiderstlon,  on  the  one 
that  the  acrrice  in  queition  irui  rendeivd 
Qj ;  that  it  wai  performed  by  a  tteam-veMel; 
le  BtemiD-TeMel  waa  a  pMaenger  boat,  at  U>e 
□gaged  in  making  a  regalar  trip ;  that  the 
iraa  one  betet  with  dangcn  for  aailinK-Teneli, 

iteamboaU  of  tliii  clau  can  often  render 
Till  and  much-noeded  aid.  On  the  other  lidc^ 
» that  the  aleamboat  wu  not  detained  w  a* 
erfere  with  her  next  trip ;  that  tlie  tcrrice 
ed  little  labour  or  skill  and  no  risk ;  that  the 
i  the  aloop  was  near  at  hand,  with  a  chance 
log  able  without  aadstance  to  get  their 
into  the  true  tide,  aikl  «o  to  tow  her 
•ir  boat  to  the  adjacent  ihore.  How  con- 
tioni  like  thete  hare  affected  the  deter- 
iona  of  Courts  of  Admiralty  in  awarding 
e,  the  cases,  unnecessary  to  be  cited  here,  will 
As  somewhat  analogous  to  the  present  case, 
,  howerer,  refer  to  the  cue  of  the  Margara 
img  Gazetie  1857),  where  a  brig  hod  touched 
i  Spt  of  the  Dutchman  Bank,  but  shortly 
'aids  came  off  with  loss  of  anchor,  and  then  let 
lOthcr  and  hoisted  a  eignal,  and  where  the 

in  awarding  250/.  to  a  tng  which  went  to  her 
eld  that,  "  not  only  the  present  but  the  pro- 
ve state  of  danger  of  the  vessel  reicued  was  to 
indered."  I  also  refer  to  the  caae  of  the  Octm 
,  a  schooner  of  186  tons,  which  was  towed  off 
ads  in  the  Thames,  where  the  Court  awarded 

"in  order  to  encourage  steamer*  to  asaist 
I  when  ashora  in  tlie  Thames :"  (Skipping 
t,  Feb.  1853.)  After  duly  weighing,  then,  the 
entions  which  the  present  case  seems  to  pre- 
Dy  conclnsion  is  that  800  doU.  i>  the  proper 
}  be  awarded  to  these  salTors,  and  I  shall  also 
liem  their  costs,  although,  in  view  of  the  evi- 

tending  to  show  that  either  under  haate  or  a 
rhension  on  the  part  of  the  master  of  the 
the  claim  to  be  put  in  suit, 
a  (air  way  to  be  settled  withont 


Kt 


le,  1  might,  were  it  not  a  case  of  salvage, 
id  to  withhold  them.  But  I  And,  on  looking 
he  cases,  that  the  considerations  of  pnblic 
,  which  so  largely  affect  every  award  of  wurnge, 
t  overlooked  in  disposing  i^  the  question  of 
Thus  Dr.  Lushington,  in  the  cose  of  the 
nd,  2  Mar.  Law  Cases,  'iid,  when  he  dis- 
1  the  libel  on  the  ground  that  no  salvage 
B  had  been  performed,  gave  the  libellanta  thoir 
"in  order  to  recognise  the  men  tori  ousness  of 
nientinng ;"  and  in  the  caae  of  the  Comtus  of 
Mthilk,  1  Mar.  L.  C.  134,  tlie  same  Icarnei) 

when  pronouncing  in  favour  of  a  tender  made 
it  costs,  declared  the  lalvon  to  be  entitled  to 
DSts.  So,  too,  in  the  case  of  the  /nimmiM, 
a  libel  for  salvage  was  dismissed  without  costs 
<t  the  salvors,    he  cites,  with  approval,  the 

of  Lord  Stowell,  that  "  if ,  as  a  general  rule, 
ompanied  a  decree  (adverse  to  salvors)  with 
it  would  discourage  other  salvors,  a  class  of 
I  not  very  able  Co  comprehend  these  matters, 
KTcforo  would  be  likely  to  injure  public  inte- 
'  Sec  alio  Coote'i  Fr.  p.  G3.  A  decree  must 
lingly  be  entered  in  favour  of  the  salvors  fur 
im  of  300  dols.,  and  theii  coat*  to  be  taxed. 


COUBT   OF  OOKHOIT  PZ^EAS. 

(IRELAND.) 

Mtronai  tiT  J. FiuD  Juinnni,  Eiq, Buil(M(4a-I«w. 

ifl9  19,  ZO,  31,  aix/Se,  IB6fi. 

(Before  Monabam,  C.  J.,  and  Kbooh,  J.) 

Schmidt  v.  Bom.(a) 

Cmidilim  prectdeiL 

To  on  action  bnmghl  for  the  non-arcepfDiKt  of  a  cargo 

of  ntpar,  the  atfl.  pitadad  thai  kit  ttudartakiitg  atd 

promite  vtn  made   aid  gintit   luhiect  to  a  prtmita 

(wAi'eA  had  not  bten  mmplitd  with)  that  the  mgart 

tkoald  be  ikipptid  in  ajirnl-dus  msm/: 
Bdd,  HpOM  demHTTtr,  l/iat  lAi'i  kku  a  condition  preeeJoit, 

lAe   aonptrformana  of  wludi  entitkd  (is  dtjt.  to 

njmdiatt  tiie  amtracl. 

The  flrst  connt  of  the  mmnioiu  and  jdaint 
<»)mplajiied, 

Tbu  harsMon  In  coBiUlerMloD  Ihu  tha  pit.  atlbsnuosst 
Dt  itia  dsfL.  would  poroluH  tor  tbs  daTL  In  piira  bavood  tb* 
Hu,  K>  wi^  la  Cob*,  to  iha  West  ladle*,  oarUla  goaiM,  to  wit, 
■qgux,  williln  oarujn  UmlM  u  to  qnuUljr  uid  pnos,  sod  of  a 
MrtalQ  oDnllQ  IhuipMUwl  by  Uw  dsIC,  mid  woold  lUp  tto 
nldawda  (or  tha  daft  to  ■  port  oC  04II.  ud  (or  dlwlun*  la 
Lha  DDlted  Kingdom.  Iha  delL.  andariiwk  nod  prtmlaad  Om 

B'bi.  to  Bcoapl  tha  i*Ul  goods  on  tha  arrival  UisE^or  la  lha 
Dllad  Kingdom,  ud  u  pij-  lha  frelgbt  for  the  URiica 
tharvof  from  Gobi  af orsHld.  sod  to  pay  Co  lha  plla.  kll  nuh 
mooayi  h  ths  plla  ihould  pi^  for  ths  panihua  of  lha  said 
goods  wlUiIu  tha  llmlta  u  lo  pries  so  agnad  on  as  stonsald, 
ui(alharwllh  tha  pin.'  ooianilHloii  for  ud  tha  imal  sdA 
propar  •npSDias  10  ba  iDcnrrad  by  Iham  Id  sod  aboBt  tha  pnr- 
chaaa  ud  ahlpmant  ot  Uia  said  goods  la  mOBDar  iffirinilil 
And  tha  pits,  avar  thai  pamaot  to  tha  datL's  lald  raqDaal.  and 
nlylBC  on  hla  aald  undanaklng  and  ptwnlia  thay  did 
■coonUngly  pgnhue  (or  tha  deft  In  Coba  aforandd.  cartahi 

01  tha  qoallty  id  ipedSad  by  lha  dsit  aii  afonoald. 
And    Uw    pita     than     paid     for     the     laJd     ngan     lha 

cheaed  the  lama.  and  doly  ablppwl  tha  ■— -  "-  "■-- 
daa  In  a  oertala  ehlp  or  teiual  rallad  K  F.  Sliai 

nUaadror  discharge  In  lha  United  Klogdom. 

eurrad  and  paid  dlven  naiiil  and  proper  aipeiuealn  and  nboiit 
the  purchasing  and  ihlpmaDt  of  lha  eald  eogara.  And  lha 
■aid  sngKi  afiarwaidi  dul;  arrlred  In  lha  Uollad  t'-giiiTn 
ready  to  ba  dellvared  10  the  detL.  of  all  which  eald  premlHa 
the  dart,  had  dun  notloB ;  and  tha  pita  nere  ready  and  wUlIu 
■ad  than  oRered  to  deliver  tha  uld  nuican  to  tha  daft,  1  and 
all  condlttonn  ireni  performed  aod  [uldlled.  and  aU  lUogs 

andtla  tha  plln.  10  have  tha  uM  ngan  aocanted  by  lha  daft., 
■nd  10  ba  paid  by  the  dert.  lha  moDoys  no  paid  by  Uia  plla  lOr 

idIbhIod  for  and  tha  uicaal  and  propor  eipenaee  Incbrred  and 
paldbyifaam  la  and  abooi  the  purchulnit  and  shipment  ot 
the  Bald  Bogan  ai  aTon^euld  Tfi  lha  dett.  Ihovgh  he  was 
thereunto  frequently  requpulpd,  dlr"      -  — 


Iratgbt  for  the 
DUy  refoHid  so 


w  to  do, 
ibllged  to 


la  plla.  were  nnil  are  oihnrwlne  greatly  Injured,  and  tbaj 

The  second  count  complained, 

That  lha  dFrt.  harrtofore  retained  and  employad  the  pita  aa 
la  a^nta  of  che  deft  to  purehftae  nnd  nhlp  for  iha  dalt,  Bo 


prapordonatfl  ra 


(.OlflOlILf^lTtlKJitrM^Xil  ^^n^lAHD. 


MABITIME  LAW  OASES. 


SClIlUDI    P.    BOTD. 


tnloDAifl   n(«i,   DpoD  the    t 


Ihe  umw  Klngdunu   .Dd  pky 

xich    nign 

i-.."„r-a's  i-is'j 

r  lbs 
r™ld. 

projwr  Bipm«M   lo    be  tncgrrwl   by 

and  kbout 

chulDg  th 

Ihcy    «c™niingly    did    pntrhMO 
forrutd  urubi  ninrn  In  tbe  n 

In'cuta' 

DuUllfl 

u  nqulm 

e  nlu. 

for  th<  nUa  mmrK  lb*  pric«  or  niou  of  moD 

yforw 

•lopiircbu 

be  tun 

bgtUiDiiii 

ittt  «<>xint  Btf:  >b*tl>  w»y. 

POrtJo 

HhlHUnn 

In  ■  tlm<lui  ihlD  or  t«hI  uUtd  Iha  A 

■od  llu  i*m>liul»r  of  iha  uld  hkitk  In  • 

^porT» 

»1  »lkd  lb.  fl-hi  u>  ■  port  Dt  all  ud 

cb*rt*  bi  lb*  tinltcd  Kingdom,  wlib  oonllarcul  nuK*  or 
portly  ftt  proportLoniUe  ntcL  And  the  plti.  alio  Incurred  and 
paid  dl*f  n  luul  ud  pioper  txuaani  In  and  abcnii  Om  pnr- 
ebadoit  and  nblpmeDl  of  Iba  nM  mfcan  in  manner  atoreaaUl 
And  the  uid  ngan  afte rwanli  duly  (rrlTCd  In  mwd  onlcr  anil 
condition  In  the  uld  veiaelmpecUTelTlD  a  pon  In  (be  UolUil 
Ktaigdoni,  ready  Ki  be  dsll»nd  lo  tbe  defL,  at  all  wblcb  wld 
pnnnlirii  ihe  ilffL  bad  due  nuUa.    And  (he  plu.  wen  read; 

the  drfl,  and  all  conditlooi  ware  performed  and  rulflll-sl.  and 
•11  lUngi  were  done  and  bappFned,  and  all  ilmei  cLafieed  ne«K 
MIT  10  entllle  Iba  pita.  Ut  baTe  Ibe  wlil  HDitan  acoepiad  bj 
the  dell,,  and  lo  be  paid  by  Ihn  drfL  lbs  noneyi  ao  inld  bj 
tbe  pita,  for  the  parcbaae  of  (be  aaUl  Mnnra,  and  (be  nana] 
Mid  piwer  eipenhca  InoiTred  and  paUl  by  Ibe  pita,  lu  and 

mantkei-  afurpauld,  t^iber  with  (ba  pita.'   commlartiim  tifi 

«nted  and  paid  (or  iba(  portion  of  aaid  rngtm  whiub  wai 
■hipped   hy    the  ultt  Tmnil  caltrd  tbe  llrtr;  but  aKhouRb 

•ixvpt  that  puriluu  of  Iha  aald  lugara  which  wia  «  tblppnl 

pmii  (bettor,  and  did  nor  woold  to  the  plu.  any  part  of  IhF 
moneya  paid  by  them  for  (be  pnrcbaafl  of  tfaa  aaiqe  portluo 
of  Iba  aald  auj^ara.  or  tbfl  pita.'  rommlnion  for  the  juld  bx- 

rtroHd  i>o  (u  do,  whereby  (be""'" 


ahlppod  by  Ihe  Tmel  called  the  Mtr.  w  la 
lenUonad,  U  waa  agreed  by  and  tMtweea  Oe  ^ 

,  Id  conaldermUoD  ol  the  dgf  L  ecnslBf  10  MM 
the  Hme  ponlun  ut  (be  aald  enfant.  notwlthaMi- 
maid  mlAcowloct  and  br«acb  or  duty  of  the  plk. 


iMild  be  (teat«d  by  Iba  pit*,  and  ttw  daft.  Infliwi 
□tly  oT  the  other  portlona  ol  the  eald  eonra  ahlpped  M 
ireaald  by  (he  aald  «  F. »«,  and  lb ■— ^ 


n  wit,  «W  w  UOM 


wiee  invuly  Injured,  and  ih 
otWCR 

The  tliird  defence  to 


voald  lUp  Uw  Biman  It 


KJ  di'ft,  dUI  UM  unilrrtiika  ot 


bnl  on  (be  conirvTy  eblppsd  (ho  aao 

■hlpmi:U(  by  llin    nils    ■    Unl^lnH  » 


M  aTurraaUl   be   Uwfi 


aa  Iberrln  sUeiced ;   for  Ibo  ilef(.  aaya  ifiut  the  quanlUy  n 

SKlllpd  by  (hu  dfIL  an  aforvnaid.  aud  u  to  ba  piirotuuMid  am 
Ippfil  by  the  |il(..  wai  a  e^noin  «insll  qiianilly.  (o  wit.  i 

quauIKy  uf  ilio  Huflan  wlilcb  wi^n  purchaafd  and  abiimed  b 

tbe  plla.  riH  In  (be  aald  roont  inculloueil.  wa«  ■  cerleiii  ver' 

Urge  and  eieeaiilw  i|iiiin(l(y,  mui'h  aici-«ili«  *3I»  (una.  (o  wii 

WO  lout,  br  iMHin  wbirruf  Ibe  deft,  ivlnwd  lu  acnjit  ur  pai 

fcr  lAe  tmtl  tugai*.  or  iu  imjr  fur  ihe  tivlKbt.  iwaiiaiiMloik  a 

»*p,n*,ii  fa  Ihe  aulil  cunni  m-'iitluni^  aa  lin  ilw  xvutx 

i-(«fit  All  latrfullTmlithl,  whicb  am  tile  iiun-w.-ci:nuKe  auA 

mywaa  la  Ibo  hM  count  comiil^iud  gl. 


'oicaald  (be  JelL  did  not  retain  or  aaploT  lb*  pU.  ■ 
leged  to  parcbaae  Uueorada  nwaia,  and  tha  deft  lOi 
lai  In  brracb  of   (he   aald  raialnrr  anl   employneM  ■• 

uHcoviulo  >ngan  mvh  aieeadhu  IM  ton*.  la  wft  IN 
no.  and  ablpix^l  the  aama  lo  the  detl.  bj  tbe  aald  nail 
illed  tha  A  F.  Sim.  br  raawn  wberaol  Uw  daR  ntOHd  m 
ccpdhe  aald  UuacoTedoiocanBitalpped  In  tluA/'.Aiil 
I  ali^isuld,  or  tu  pay  to  Ihe  plla.  tha  moiMyi  paid  by  iha  (M' 

lib.  aa  [or 'ibe  maaou  afonanid  ba  laerfnlly  ml|fat,wtU 


'aa  ablmS  ig  lbs  TM 


flblpped  by  Ibfl    IJfbt  abt 
Ibe  dtfL   ladvpendendy  c 

doffe  rl*(bl  (It  any)  lo  re 
»lit  nuiiari  aa  nblpped  u 

Jed.  by  the  i^lia  teate.  i 


Jd   by  tStmmia   I 


I  without  prejodica  to  At 
accept  tha  panjona  of  Ike 
Id  by  tha  Mid  S  f;  5M. 


I  ihc  pita,  by  the  deft  In  the  a 


ifL  that  Iba  cinjrcd  anean  aal  Hi 
aald  couni  mentiaaad  ibMll 
ircbaaed  and  ahlppad  by  Iht  liB 
aKpanlflypald  fur  bi;  lb*  deft  It 


ply  paid  lor  by  ll 
pnrebaaea  and  el 


pluyinent,  did  dm  ihk 
being  the  lafan^ 
\rK    la  complained  << 

diaa  ahlporTtgeelMI 


M  <let(.  within  a  reaiwDtbla  time  In  (b^it  behalf  rpluwd 
OL>e|it  (ba  aald  Unecovado  auiiini  au  abipped  In  the  S  /*.  A 
a  afon-aold.  or  pay  fur  the  aaiue,  or  (or  eooimlHioa  or  < 

fDmcdiiiHiiledtherewKb.  ai  be  lavfulty  mlKhi.  whichi 


diih  dereniA  (u  tha  eaU  tagnd 

the  deft,  u  In  Ihe  aald  esait 

<acli  (beiror.  It  waa  nnu^ 

leooela  aYerrriLaDdtbadA 
Linl  ud  employed  Ibe  ptil  •) 

■1A&WA  u  Ibadexwwit 


MABITIME  LAW  0A8E9. 
CuBRAH  u.  Wood  and  akothek. 


[NiBi  Pki 


■lUf^  ml  tha  detL  lor  ihs  u 
Mm*  In  ihct  b*h>V.  nfoieil  to  nooept  iba  »ld  mum  ibipp«il 
ttartfn  tar  tha  piti.  or  n»ka  uy  paymanU  on  uconnl  ibateor, 
vbkh  ■»  lb*  DOo-«oeplu«  aod  nonpiTDieal  In  tbe  uld 
Moot  oomplalDMl  ot 

The  plu,  obtained  leave  to  reply  and  demur.  The 
fejrfic«liun»  BeYerally  denied  thul  ihe  pie*"  demurred 
to  Vers  true  in  Buhstance  and  faot.  The  piti.  de- 
murred tu  the  third  defence  to  the  Srjt  count  on 
the  ground  that  what  in  the  aaid  defence  was  allejted 
to  be  an  eipreia  proviau  and  conditiiin  wa*  not  a 
condition  precedent,  and  because,  havinK  reijiird  to 
the  agreement  between  the  pits,  and  the  deft,  in  tbe 
Mid  flrit  count  mentioned,  it  w&a  immaterial  for 
the  parpnspi  of  thii  action  whether  the  vessel  called 
tbe  B.  F.  Shaio  in  the  iaid  fir*t  count  mentioned 
w*i  •  flrst-claas  vessel  or  not,  and  because  the 
Alleged  breach  did  not  go  to  the  whole  consideration 
for  the  defL'a  promise  and  undertakini;,  and  was,  if 
anything,  a  cause  of  action  for  tbe  deft,  against  the 
pita.,  and  not  an  answer  to  the  cauee  of  actioo  in  the 
Hid  first  count.  To  the  fourth  defence  to  the  first 
'  count  the  pita,  demurred,  on  tbe  i^iund  tbat  it  wai 
not  shown  bj  tbe  aaid  defence  that  any  aabstantial 
dilBcalty,  or  anj  enpenae,  trouble,  or  risk  was  or 
would  have  been  imposed  on  the  deft,  by  the  alleged 
otrcamltance  that  the  quantity  of  sugara  purchased 
and  shipped  by  the  pits,  exceeded  the  quantity 
alleged  to  have  been  apecifled  by  the  deft.,  and 
bacaase  the  said  alleged  excess  did  not  authorise 
the  deft,  to  refuse  the  whole  of  the  cargo,  and  refuse 
to  make  any  payment  to  the  pits.,  and  because  it 
waa  consiatent  with  the  said  defence  that  the  pits. 
were  ready  and  willing  and  offered  to  deliver 
to  the  deft,  the  actaal  quantity  alleged  to  have 
been  tpedfled  by  bim,  and  that  the  deft,  could 
have  accepted  that  quantity  without  difficulty,  ei- 
penie,  trouble,  or  risk.  The  pits,  demurred  to  the 
other  defences  on  aimilar  grounds  respectively, 
alleging  in  their  demurrer  Co  the  second  defence  to 
the  aecond  connt  that  Che  agreement  in  the  aaid 
aecond  count  mentioned  contained  no  condition  pre- 
cedent that  the  vessel  in  which  the  said  sugars  were 
to  be  ao  ahipped  ihould  be  a  flrst-ctass  veasel. 

AadrttBt  (with  him  Lam,  Q.  C.)  in  support  of  tbe 
dentorrer.  -  First,  that  these  sugars  should  be 
ahipped  in  a  first-class  vessel  was  not  a  condition 
precedent.  Secondly,  the  difference  in  the  quantity 
does  not  excuse  tbe  deft,  from  accepting.  Thirdly, 
Uie  i>lts.  did  lender  tbe  deft,  the  very  quantity  of 
•ngar  contracted  for.  It  i*  a  long-esCablisbed  rule 
that  where  the  nonperformance  of  an  agreement  on 
one  fide  dues  not  go  to  the  whole  of  the  other,  then 
the  remedy  must  be  by  crosa-aciion  in  the  nature  of 
an  action  (or  damage*  :  {Franklin  v.  Sliller.  4  A.  &  E, 
t99.)  It  baa  been  held  that  the  court  will  look  at 
•  qneation  of  thi«  kind  in  a  common-sense  view.  A 
llrat-claaa  veasel  either  means  a  vessel  rated  A  1  at 
Uqyd'i,oritiii«uua&>e-catere«ael  in  tbe  seme  in 


which  we  should  speak  of  a  ftrst-rate  horse.  If  tbe 
latter,  a  merchant  in  Havannab  might  think  a  vessel 
first-class  which  a  merchant  at  home  might  not  con- 
sider to  be  such.  If  it  means  a  vessel  classed  as  A  I 
at  Lloyd's,  it  might  be  tbat  one  morning,  and  the 
neit  morning  it  might  be  onclassed :  ISlavtri  v.  CW- 
ling,  3  Bing.  N.  C.  365.)  It  is  not  aUeged  here  that 
any  damage  or  what  must  occasion  damage  occurred. 
[MoNAHAJi,  C.J. — Those  are  cases  in  which  the  party 
had  received  certain  advantages  which  he  could 
keep.  Here  the  deft.,  by  repudiating  the  contract, 
has  received  no  benefit  whatever.]  There  is  a  detri- 
ment to  tbe  one  party  here  while  tbe  other  goes 
entirely  free.  In  the  event  of  the  market  falling 
tbe  deft,  does  get  a  benefit  by  having  repudiated  the 
contract.  As  to  the  defence  of  a  different  quantity 
of  sugar,  it  amounts  to  this:  that  because  the 
sugar  came  in  company  with  siity  other  tons  of 
sugar,  therefore  tbe  deft,  refuses  it.  It  is  consistent 
with  that  defence  that  we  offered  the  deft,  the  260 
tons.  The  deft,  might  as  well  aay  the  sugar 
came  along  with  rice  or  coffee.  He  should  go  on 
to  show  that  some  expense,  some  risk,  or 
trouble  was  occasioned.  [Monahan,  C.  J. — Where 
the  party  has  accepted  and  retains  tbe  goods,  he 
niuBl  show  some  damtife  or  loSS.J  fly/anrfs  v, 
Whlii.t!l.  19  C.  B..N.  S„8.il  ;  £*iiy  v.  Grtta,  8  Ell.  & 
Bl.  5T5,  and  1  EL.  S.  E.  969.  is  distinguishable  from 
the  present  case.  It  is  a  different  thing  if  less  Chan 
the  quantity  contracted  for  be  sent :  (SAannon  v. 
Barlom,  16  Ir.  C.  L.  R.  4TS.)  As  agent  is  not  to 
act  for  his  principal  as  a  machine,  but  as  a  man 
having    discretion :     (Story   on   Agency.) 

Macdoaogh.  Q.  C.  and  Porter,  for  the  defC,  cited 

Behn  v.  Burma.  S  B.  &  8.  VSG ; 

OUivt  T.  aooktr.  1  £i.  424. 
The  warranty  is  a  warranty  that  the  vessel  be  A  I 
at  the  time,  not  that  she  should  continue  to  be  so  ; 
and  Che  meaning  ilea  in  this — that  tbe  rate*  of  in- 
surance are  in  the  inverse  ratio.  The  present  case 
is  stronger,  as  being  not  one  of  vendor  and  vendue, 
but  one  of  principal  and  agent. 

Ijiw,  Q.  C,  in  reply,  cited  Hixtd  v.  Grace.  3  L.  T. 
Rep.  N.  8.  360.  The  dictum  in  Bthti  v.  Bamtn  \» 
confined  to  a  particular  class  of  cases. 

The  case  was  adjourned  in  order  Co  admit  of 
certain  suggested  amendments  of  the  pleadings  being 
made.  The  parties  having  failed  to  agree  as  to  the 
amendments,  the  Court  gave  judgment  on  the  de- 

i/uu  28.— MoHAHAH,  C.  J.  said  that  both  himself 
and  Keogh,  J.  were  clearly  of  opinion  that  this  was 
a  condition  precedent,  and  that  the  other  defences 
were  good,  and  therefore  theremust  be  judgment 
for  the  deft, 

Jvdgment  for  the  ief\. 


COURT  OF  EXCHEQUER. 

Mondas,  Jan.  28,  1867. 

(Before  Brahweli.,  B.  and  a  Common  Jury.) 

Cobban  v.  Wood  and  anothib. 

Liabilili/  of  owners  of  ihlp /w  goodi  <m]ered  by 

Wliert  tlolJiet  kavt  been  supplied  la  a  ikip'i  erea  on  the 
orderi  of  lh«  nuultr  of  At.  tlwf ,  vvm.  ¥"'■  ™^'^™-  "^ 
da^t  poll  o/  Ihe  rwid(«™  oj  Ajt  womb*  oJ  O*  won*. 
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and  an  undertaking  to  pay  ffiven  bu  the  mcuter,  the 
value  of  the  goods  cannot  be  recoverea  from  the  owners 
of  the  ship. 

Action  for  goods  sold  and  delirered. 

riea,  never  indebted. 

This  action  was  brought  to  recover  the  value  of 
certain  clothes  which  pit.  had  supplied  to  the  crew 
of  a  ship  called  the  Edward  Herbartf  the  property  of 
the  dcfts. 

It  appeared  that  the  Edward  Herbert  had  been  out 
at  sea  for  rather  more  than  nine  monthi,  and  that 
during  the  voyage  the  crew's  stock  of  clothes  had 
become  very  much  exhausted.  They  had  to  call  at 
Queenstown  on  the  way  home  to  receive  orders  as 
to  their  ultimate  destination ;  and  while  they  were 
there  the  pit.  came  on  board.  As  the  men  were  so 
badly  off  for  clothes,  the  master  of  the  ship  gave 
orders  to  pit.  to  supply  them  to  the  crew  (consisting 
of  thirteen  seamen),  and  told  him  that  either  he 
himself  or  the  owners  would  remit  the  money  as 
soon  as  they  got  to  Liverpool,  where  the  owners  re- 
sided ;  and  it  appeared  that  at  the  same  time  the 
master  had  given  a  stamped  written  undertaking  in 
his  own  name  for  the  price  of  the  clothes  supplied. 
Pit.  supplied  the  crew  with  clothes  to  the  amount  of 
64/.  9s. ;  and  he  now  sought  to  recover  that  sum 
from  the  owners  of  the  Edward  Herbert. 

The  master  of  the  ship  was  called  and  gave  evi- 
dence in  support  of  the  above.  He  also  said  that 
after  they  got  to  Liverpool  he  saw  Mr.  Coghill  (who 
was  the  same  as  the  def  ts.) ;  that  he  showed  him  the 
seamen's  wages  book,  in  which  there  were  entries 
about  the  clothes,  and  told  him  that  the  men  had 
been  supplied  with  the  clothes  that  appeared  against 
their  names  in  the  book.  When  the  accounts  were 
made  out  deductions  were  made  for  the  clothes,  and 
the  seamen  were  paid  their  wages,  less  these  Reduc- 
tions, and  signed  the  receipts  for  them  in  full,  in 
accordance  with  the  provisions  of  the  Merchant 
Shipping  Act.  He  afterwards  sent  in  an  account  of 
his  own  disbursements. 

In  cross-examination  he  stated  that  he  never 
mentioned  plt.'s  name  to  Coghill  before  the  men 
were  paid  off ;  that  in  the  account  of  disbursements 
he  had  taken  credit  for  the  sums  against  the  men's 
names  for  the  clothes ;  and  that  he  had  given  a 
note  of  hand  or  undertaking  to  the  pit.  for  the 
amount  of  the  clothes. 

In  re-examination  he  said,  ^*  I  cannot  say  that  I 
ever  mentioned  the  name  of  the  man  who  supplied 
the  clothes  to  the  men  before  they  were  paid  off." 

The  undertaking  of  the  master  was  called  for  and 
put  in.  It  bore  a  penny  stamp,  and  some  doubt 
was  expressed  by  the  associate  as  to  its  being  ad- 
missible as  evidence  without  being  stamped  as  a  bill 
of  exchange.  His  Lordship,  after  referring  to  the 
Acts,  held  that  the  penny  stamp  was  sufficient  to 
admit  it  as  a  promissory  note. 

This  being  the  whole  of  plt.'s  evidence, 

C.  Russell,  for  the  def  ts.,  submitted  that  there  was 
no  case. 

Aspinall,  Q.  C.  (with  him  R.  G.  WiUiams)  for 
the  pit.  submitted  that  there  was  some  evidence 
to  go  to  the  jury  on  the  count  for  goods  sold 
and  delivered.  While  the  vessel  was  lying  in 
Queenstown  the  master  must  be  taken  to  be  there 
as  the  captain,  and  as  such  he  could  do  what  the 
owners  might  afterwards  ratify  and  make  their  own 
act,  and  so  become  themselves  liable  for  it.  The 
case  was  just  the  same  as  if,  while  in  some  foreign 
port,  the  crew  had  asked  for  wages  and  the  master 
had  advanced  money  to  the  men,  in  which  case  the 
owners  would  be  liable  to  refund  it  to  him.  If  the 
maater  makes  a  purchase  for  the  crew  atid  tVve 
owners  take  the  benefit  of  that  piucYiaBe,  t^ey  aro 


Bramwbll,  B.-— I  am  of  <^nion  that  there  iiM 
evidence  to  go  to  the  jury.  The  case  seems  to  me 
to  be  very  plain.  The  captain  may  be  liable  to  tlM 
pit.  for  these  goods,  but  I  see  no  evidence  to  oonnel 
the  defts.  with  them.  The  effect  of  these  aocomiti 
seems  to  me  to  be  this :  '*  I  have  advanced  so  much 
money  to  the  men,  and  I  charge  yon  with  it."  Fnn 
Uiese  the  defts.  were  well  warranted  in  thittgiBt 
that  the  captain  was  responsible  to  the  plt,iDa 
were  he  to  recover  against  them  they  would  be  pajisg 
for  the  clothes  twice  over.  I  am  prepared  ettbcr 
to  nonsuit  tJie  pit.  or  to  direct  a  vcadict  for  defti. 

Pit.  elected  to  be  nonsuited. 

Attorneys  for  pit.,  NethersoU  and  ^peechbf. 

Attorneys  for  defts.,  Fi^  Roseot,  and  Co, 


ADMIRALTY    COX7BT. 

Reported  by  HsirBT  F.  Pubcbll,  Esq.,  Barrlster-sl-Liv 


Tuesday,  May  1,  1866. 

(Before  the  Right  Hon.  Stephen  LusHDroTOR, 

D.C.L.) 

The  Phastom. 

Salvage  appeal— Inequitable  agreement. 

The  court  wiU  set  aside  an  agreement  by  sahon  fsim 
about  to  perform  a  salvage  service,  if  it  be  imqwitdih 

An  agreement  to  pay  Ss.  6d  for  salvage  services  dbi 
ihare  is  real  danger  is  futile. 

This  was  an  appeal  from  the  decision  of  tvs 
justices  at  Lowestoft.  The  Phantom,  a  small  vend^ 
worth  about  700L,  had  taken  refuge  in  the  haibov 
of  Lowestoft,  from  a  gale  from  the  N.N.E.  t» 
escape  the  danger  of  collision  with  other  vcswh 
rushing  in,  the  master  of  the  Phantom  hired  tk 
services  of  the  apps.,  seven  beachmen  of  LowestaA; 
to  tow  her  from  the  south  to  the  north  side  d 
the  harbour ;  while  effecting  this  a  brig  came  isli 
collision  with  the  Phantom,  and  the  apps.  encoos- 
tered  considerable  danger  from  the  falling  msKi 
and  spars. 

It  was  asserted  on  the  part  of  the  resp.,  bsl 
denied  by  the  apps.,  that  there  was  an  agreemsst 
to  perform  the  service  for  Ss.  6dl 

The  magistrates  held,  '*  That  it  was  not  a  csie 
of  salvage  at  all,  and  had  no  ingredient  of  salviiee 
in  it — there  was  no  danger,  no  great  risk ;  it  was 
true  that  there  was  a  collision,  but  that  had 
nothing  to  do  with  danger."  They  dismissed  Um 
case  with  costs  against  &e  applicants.  From  thor 
decision  the  salvors  now  appealed. 

Vernon  Lushington  for  apps. 
Clarkson  for  resp. 

Dr.  LusHiNOTON  gave  judgment  as  follows:— I 
have  nothing  to  do  with  the  constitution  ci  A* 
tribunal  before  which  the  case  was  <xigiiis]lf 
brought.  The  Legislature,  in  their  wisdom,  thongU 
fit  to  establish  it,  and  to  give  jurisdiction  to  msgi»- 
trates  on  salvage,  and  I  presume  always  theyds 
their  best  to  discharge  their  duty ;  and  I  mast  p 
further,  and  say  that  it  must  never  be  the  dii|is- 
sition  of  this  court  to  reverse  the  judgment  of  A* 
court  below  unless  satisfied  it  is  erroiitioiis ;  but  i^ 
the  same  time,  if  satisfied  it  is  erroneooA,  it  shooU 
never  scruple  for  one  single  moment  to  dischaige  in 
own  duty.  Let  us  lock  at^the  facts  of  tlu*  case.  I 
will  speak  of  the  alleged  agreement  presently.  It 
is  admitted  on  all  hands  there  was  a  gale  of  wisd 
at  the  time ;  and  it  is  admitted  that  a  great  msoy 
^«&«elB  endeavoured  to  enter  the  naxrow  harboardf 
\iQiN«^\A\\.  Vci  «k  %\aiu^  ^  aafety;   thai  thnrw* 
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to  w*«  tba  iDclameiiejt  of  tin  vaUhar,  Mid  were  Id 
ft  •!•(•  o<  OMnideraU*  danger.  Tba  PkanUm  came 
!■   DO*  onlj  In  eoaaeqaeaea  i>f  the  ttau  of    the 

.,.-_    .._.   .,_ "med  by  her  muter, 

boon.    In  ibe  came, 

not  in  that  part  of  the  barboor  in 

oooaidered  oondttent  with  aafety  to 

and  for  thla  obfiooa  reaion,  she  wai  at  the 

of  tlw  harfaoDr,  on  the  ioalb  aide,  and  if 


g  in  oontaot  with  tha  otbw  Toaaela 

IdC  In.    Under  theaa  rirrnmttimtf 

ir  waa  dadnnw  that  ihe  ibanld  b«  rmoted 

a  another  and  lafw  berth;  and    the  qneition  ia, 


w  which  wu  rendwed  bj  the 

Em,  partakea  o(  tbenattuetrf  aalrage,  and  whether 
7  are  entitled  to  any  reward,  or  wlietliertheyara 


mupptd  bf  the  agreament  at  fit.  Od  Ai  f ar 
maka  ant  from  the  evidence,  in  the  flnt  tnitance 
Vtej  took  a  tmaU  rope^  which  wm  not  laffident 
Itar  the  pnrpoM ;  bat  tbey  afterward*  took  a  larger 
TOfie,  which  I  think  ii  deacribed  u  being  a  three- 
taieh  warp,  for  the  purpow  of  effecting  the  object  of 
remorina  the  Teatel  to  the  place  dedred.  At  or 
■bout  that  time — tba  eridunce  ia  not  ipeclflc — a 
coUlalon  happens,  which  haa  been  commented  npon, 
■ad  it  haa  been  aaid  for  the  resp.  that,  with  refer- 
aDce  to  that  colliiion,  the  boatmen  had  nothing  to 
do  with  ft ;  that  it  did  not  increaee  their  Uboon  or 
■ngment  the  diSculty  they  liad  to  encoanter ;  bnt 
I  am  of  opininn  that  it  ii  a  rery  powerfnl  reaion  Co 
ihow  the  rlak  to  which  the  veuel  wu  exposed. 
The  original  reason  why  the  reeiel  wai  moved — 
which  waa  the  danger  fiom  veiaels  entering  the 
hsrbonr,  not  anticipated  danger,  bnt  that  which 
•o<di  place — >hnw«  It  wai  a  matter  of  importance 
thatUie  veeMl  ■honldbemOTedtrom  the  place  where 


Ttiey  were  etaploryed  try  the  maater  to 
eat  «way  tba  bownvit,  whidi  wa«  damaged,  and 
Aat  bong  done,  they  completed  their  taik.  I 
taUBTe  that  to  be  a  fMr  itatament  of  what  actnally 
waadaoa,andalltbeaociirTence«of  tliecMe.  lam 
if  opinion  that  it  i«  not  oeoeaaary  there  Aoold  be 
kbaolnte  danger  in  order  to  eonamnta  a  aalvage  acr- 
Tiee;  it  ia  niffldnit  if  tliott  ia  a  atate  of  difflculty 
and  rcasOD^e  apprebennon.  There  might  be 
Aaager  of  further  difflculty  oocnrrlng,  and  I  think  It 
it  pnired  in  tbia  caaty  from  the  fact*  to  which  1  have 
■drerted,  that  it  waa  a  matter  of  importance  for 
tha  vaaael  to  be  moved;  that  she  wat,  while 
ahe  lay  where  ihe  did,  in  reaaonsble  apprehen* 
ricm  of  danger,  and  that  reaaonable  appreheniioa 
waa  fulfllled  by  the  accident  that  occnired.  Cer- 
tainly it  i*  not  a  •ervica  of  any  importance,  bnt 
I  cannot  bring  my  mind  to  the  concludon  that  it 
I*  a  tervlce  to  be  ignored  altogether,  more  eipeclally 
tf  it  it  conaiatent  with  trnth;  and  I  do  not  And 
it  denied  that  other  veaaels  there  were  in  coUiaion, 
■od  that  nuuta  and  ipar*  were  falling  on  all  aide*, 
aad  that  there  wa*  liak  to  the  aaaerted  aalvon  in 
the  (ervice  perf<wmed.  I  think  there  waa  a  riak  of 
that  detcrip^oD.  Sow,  teeing  the  aute  of  the  fact*, 
let  na  aee  what  the  judgment  ia,  and  whether  I  can 
adhere  to  it.  The  magiatratet  aay,  "  We  think  thia 
laDutacaaeof  aalvtgeat  all;  there  i*  not  uneainifle 
Ingiedient  of  salvage  in  it."  I  mnat  take  th«  liberty 
of  differing  from  thote  gentlemen,  for  I  think  there 
waa,  and  I  think  the  removing  of  a  vewel  from 
•pfrchendod  danger  and  real  danger  doe*  partake 
of  the  charaeter  r^  aalvnge  aerrice.  Thty  aay,  "  The 
tmack  waa  not  in  a  atate  of  danger.  She  waa  in 
CoUiiion  with  another  veatel  it  ii  true,  but  that  hat 


WeU,ii 


iiing  coltltion*, 


«nr  eeaamd  tiaee  I  Aave  mt  tten  in  wUeh  ft 


collirion  can  be  aatd  to  have  nothing  to  do  with 
danger.  Whatever  elte  hippeoa  it  appeara  to  me 
time,  more  or  leat,  there  la  a  certain  degree  of  riak 
from  coUiuon.  Then  they  »ay  further,  "  There  waa 
no  gi«at  risk  in  what  you  did."  I  do  not  know 
that  it  it  neceeaary  to  conatitute  a  aalvage  aervice 
that  there  thonld  be  great  ritk,  bnt  if  pertani  per- 
form a  doty  of  thi*  deecription  and  incur  any  risk 
at  all,  certainlv  that  drcumitance  ought  to  be 
contidered,  and  there  ought  to  be  remnDera- 
tioB.  "llierafore  we  ditmiat  the  case  alto- 
gether," and  they  make  the  appUcants  pay  the 
ecatt.  Now,  nnleat  there  wat  a  valid  agreement 
binding  upon  the  parties,  I  certainly  think  it  would 
be  the  dntj  ei  the  court  to  oveerole  thli  judgawnt 
for  tha  reaaont  1  liave  shortly  apedfled.  b  it  a 
valid  agreement  ?  It  ia  this,  that  when  tha  vesael 
flrst  came  in,  and  when  the  aalvors  came  and  offered 
their  aaslttance,  they  inquired  whether  there  wat 
anything  they  could  do,  and  the  maater  antwered, 
according  to  hit  own  account,  that  thougb  he  wat 
not  very  particular,  atUI,  siya  he,  "I  will  take  you 
and  ^ve  you  Sa.  id."  No  doubt  he  sweart  that  the 
agreement  wa*  for  8a.  6dL  I  will  attnme  what  he 
aweara  about  tha  agreement  ia  true.  There  it 
another  matter  in  dl  agreementa  when  salvor*  are 
going  to  perform  a  dniy — whether  the  agreement  la 
jott  and  equitable ;  because,  if  it  it  not,  however 
much  It  ha*  been  agreed  upon  by  both  partiea,  the 
court  is  in  the  habit  of  overruling  such  an  agree- 
ment If  it  ia  unjust  and  inequitable.  Looking  at 
the  storm,  seeing  the  vesael  came  in  in  conaeqilence 
of  It,  and  was  moved  by  reason  of  danger  appre- 
bended  which  proved  to  be  real,  I  think  the  amount 
olSi.Sd.  utterly  futile,  and  for  these  re*M)na  I  ahall 
overrule  the  judgment.  I  think  it  i*  *  service  that 
requirea  a  small  sum  of  money,  and  I  shall  give  lOL 
and  eotta, 

Frocton  for  the  appa.,  Shtp/iord  and  Skipwith. 

Proctors  for  the  rwp^  ChrlaoK,  So*,  and  Cooptr. 

TMMdaf,  Jmu  12,  laee. 
(Bddre  the  Bight  Bon.  Dr.  LtrsHnoHni.) 

Thb  Jamx*  SuDOir. 
Wagu  md  dubunaitemU—Ligal  txptnttt  aad 


pay  tilt  kgat   txpoatt  ineurrtd  by   1..   ..^ 

definditg  hinatif frmt  a  faltt  cw^  himigH  a 

oonteqaemx  of  Oit  dudiOTge  of  hit  dull/. 
And  that  uAn  a  miuta-  forfiali 

otntrt,  Ihof  an  Kabltjor  U 

Thi*  wa*  a  motion  in  tha  nature  of  an  appeal  on 
the  part  tUt  the  owner  of  Uie  Jiuaes  Sedkiit  from  the 
report  of  the  registrar  and  roerchanti,  in  a  auit  for 
waget  and  dltbortement*  brought  by  R.  C.  Jefliret, 
late  matter  <rf  that  thip.  It  appeand  that  while  at 
Bombay,  he  had  refused  tiielr  diecbarges  to  two  of 
his  men.  He  fonnd  it  necessary  to  log  one  or  both 
of  them  in  contequence  of  bad  conduct,  whereupon 
they  vowed  vengeance.  He  ultiinntely  dischtrged 
that  ac  Coooonato  they  then  brought  a  chtrge  of 
munler  against  him,  accusing  him  of  intentionally 
causing  tba  dvath  of  a  man  who  had  fallen  in  and 
been  drowned  when  working  on  a  atage  on  the 
abip's  side.  After  a  full  trial  he  was  acquitted, 
and  bound  over  under  a  penalty  of  lOl,  to  protecuM 
the  men  for  perjury.  However,  before  the  trial,  the 
vessel  had  her  emrgo  en  board,  wliich  waa  very 
valuable,  and  was  rMdy  to  sail,  and  tha  a^va  oiaih 
then  arged  ii»  mMU»  \ft  wa  w&.  VjA^w  \i^ 
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master  was  the  performaace  of  hit  own  datT  in 
oorrecting  these   Tery  men  for  their  mliocmaiict, 
and  the  false  charge  emanated   instantly  from  it, 
and  there  were  no  interrening  circumstances  whit- 
soever  which  could  cause  it  to  be  considered  remota 
Then  the  charge  was  made  against  him,  and  it 
takes  the  shape  of  a  prosecution,  as  I  underttsod 
it,  for  murder,  and  large  expenses  are  incurred  by 
the  captain  in  defending  himself  against  this  falie 
charge.    What  is  that  but  defending  himself  agsioil 
the  consequences   of  the  performance  of  his  own 
duty,  and  which  if  he  had  not  performed  he  wooid 
have  been  greatly  to  blame?    For  he  would  have 
been  to  blame  if   he  had  allowed  any  doelictioo 
of  duty  from  fear  of  the  consequences  to  hiauelf 
should  any  false  charge  be  preferred  against  him. 
In  the  state  of  the  commerce  of  this  kingdom  it 
present  you  must  not  look  with  too  close  an  cjeto 
what  duties  are  discharged  by  masters  on  bond 
vessels.    When  voyages  now,  out  and  home,  coo- 
prebend  sometimes  two,  three,  and  four  years,  sad 
when  the  cargoes  with  which  those  ships  are  Isda 
ate  100,000/.  or  200,000/.,  you  must  not  fetter  jov 
masters  too  closely ;  and  I  say  that  the  ezpeoM 
now  objected  to  were  actually  incurred  for  the 
benefit  and  advantage  of  the  owners  themselra. 
For  what  would  have  been  the  consequence  ?    The 
master  must  have  been  incarcerated  ;  he  would  not 
have  been  protected  in  any  way  against  the  fshe 
evidence  brought  against  him ;  and  even  the  m- 
porary  absence  of  the  master  in  those  distant  omo* 
tries  would  have  been  attended  with  great  diud* 
vantage  and  serious  inconvenience  to  the  ovncn 
themselves.    I  entertain  no  doubt  whatever  of  tlsL 
Far  be  it  from  me  to  say  I  would  encourage  amtitff 
in  assuming  to  himself  an  authority  the  law  doessK 
confer  upon  him ;  but  if  I  see  the  necessity  of  the  cut, 
the  convenience  of  the  case,  and  the  discharge  d 
duty,  are  all  united  in  oue  transaction,  it  is  also  mf 
duty  to  support  a  master  that  he  may  not  incur  w^ 
expenses  individually  on  account  of  having  so  acted. 
I  have  no  doubt  whatever  about  this  first  item,  sad 
I  rely  upon  the  grounds  I  have  taken  in  support  d 
it.      Now  I  come  to  the  petty  afifair  of  lO/L  and  I 
confess  I  am  surprised,  in  a  case  like  diis  of  s 
valuable  ship  and  cargo,  that    the    time   of  tbe 
registrar  and  merchants,  which  is  very   vidoable, 
should  have  been  wasted  in  discussing  this  questius, 
and  at  the  arguments  brought  forward  about  the 
violation  of    the  law  and  morality.      The  nutter 
entered  into  an  arrangement  for  10^  to  appear  ts 
prosecute  these  men  for  perjury  when  Ids  permnal 
appearance   to  prosecute   would   have    can)«ed  hisi 
delay  nobody  knows  how  many  weeka  or  days  with 
a  cargo  of  100,000/.     It  is  really  making  a  molehill 
into  a  mountain  to  say  there  was  any  Tiolatioo  of 
the  laws  of  the  country  which  by  possibility  oodd 
have  stood  between  him  and  the  interests  of  hii 
owners,  and  more  especially  the  interests  ol  the 
owners  supported  as  they  were  by  the  agwits  of 
those  very  owners.    What  has  become  of  it  ill? 
The  penalty  is  paid  instead  of  the  duty  of  prosecatmf 
being  fulfilled.    I  have  no  hesitation  in  ^ffwniat 
the  judgment  of  the  registrar  and  merchants;  aodi 
must  fl^d,  it  is  not  merely   the  judgment  of  the 
registrar  on  which  I  re  y,  but  here  are  merchants  cf 
great  skill  and  practical  knowledge,  who  well  knov 
the  interests  of  shipowners  in  this  country,  and  vhe 
have  given  their  flat  of  approbation  to  these  ei- 
penses ;  and  I  believe  that  among  the  shipowoen  is 
this  country  there  will  be  found  very  few  indeed 
who  would  quarrel    with    the    allowance   of  the 
expenses  in  this  report.    I  confirm  the  report  with 
having  fulfilled  this  duty,  out  of  the  performance  of    costs. 

it  come$  manufactured  a  false  charge.     I  differ        o  i-  •*     t       i*    I'l  %^ ■• 

entirely  from  the  argument  of  M.r.  Bmi,  tVval  tVi\%\    Solicitor  for  plL,  Thomas  Martuu 
ia  A  remote  and    not  a  direct  cause.     T\ie  y«c^\     ^VvsaXAta  \.^t  ^^  ^^v  M»rtha£^  fTsrtM  uA 
caase   which    originated  the  chuge  H*^"^  ^^XBcAMPrta. 


The  registrar  and  merchants  had  allowed  the 
master's  expenses  in  defending  himself  from  the 
charge,  also  the  10/.  forfeit.  To  this  decision  the 
deft,  now  objected. 

Brtit,  Q.  C.  {Butt  with  him^  argued  that  these 
expenses  were  not  on  account  of  or  for  the  benefit  of 
the  principal,  and  were  not  losses  which  directly 
and  naturally  followed  from  the  execution  of  the 
agency. 

Milward,  Q.  C.  (  Waddy  with  him),  for  the  pit., 
contended  that  it  was  the  master's  duty  to  stick  to 
the  ship,  and  it  was  the  owner's  interest  that  he  be 
enabled  to  do  so.  The  master,  in  defending  himself, 
executed  a  duty  to  his  owners ;  he  was  necessary  to 
bring  the  ship  back.  The  claim  for  10/.  was  made 
by  the  agents,  who  paid  it.  They  had  also  paid  the 
law  expenses. 

Dr.  LusHiNOTOM.— The  sole  question  before  the 
court  is  as  to  two  items  in  the  report  of  the  regis- 
trar and  merchants,  and  those  items  are  substantially 
objected  to  on  the  ground  that  they  were  expenses 
incurred  beyond  the  province  of  the  master,  and 
beyond  the  right  which  he  could  exercise  as  agent 
of  the  owners.  With  regard  to  the  extent  of  the 
agency  of  a  master  in  the  employ  of  his  owners,  it 
would  be  next  to  impossible  to  come  to  anything 
like  a  definition ;  indeed,  I  believe  absolutely  im- 
possible. There  are  certain  broad  limits  with  which 
we  are  all  well  acquainted,  within  which  the 
owners  would  never  be  responsible  for  the  acts  of 
the  master ;  acts  done  by  the  master  in  cases  where 
he  has  not  a  shadow  of  authority  to  interfere ;  and 
cases  also  of  misconduct,  where  it  is  abundantly 
clear,  though  grievous  damage  is  done  to  others,  yet 
the  owners  are  not  responsible.  I  remember  a  case 
which  occurred  in  the  Mersey,  where  the  master  of 
a  tug,  having  been  disappointed  by  a  refusal  of 
employment,  absolutely  went  straight  at  the  vessel 
in  question  and  ran  her  down  purposely.  That  case 
came  before  me,  the  owner  of  the  vessel,  which  was 
an  American,  having  sued  in  this  court  on  account 
of  the  damage  done.  I  was  under  the  necessity  of 
refusing  to  entertain  the  suit,  because  that  which 
was  done  was  an  outrage  committed,  not  in  the  per- 
formance of  any  duty  whatever,  but  an  act  of 
vengeance  in  consequence  of  a  disappointment.  I 
apprehend  that  is  the  principle  acted  upon  not  only 
here,  but  in  other  courts,  exactly  on  the  same 
grounds.  In  the  Gratitudine,  which  was  a  question 
of  agency.  Lord  Stowell  said  the  master  is  not  the 
agent  of  the  cargo,  but  circumstances  may  occur 
which  necessarily  impose  upon  him  the  duty  of  ful- 
filling the  part  of  agent  of  the  owner  of  the  cargo. 
That  I  apprehend  to  be  good  sound  law,  good  com- 
mon sense,  and  generally  for  the  benefit  of  the  mer- 
cantile interests  of  the  country.  No  one  doubts  it 
is  a  settled  question  of  law  that  it  is  the  duty  of 
the  master  to  enforce  discipline,  or  that  that  is  for 
the  convenience  and  advantage  of  owners,  and  is  for 
the  protection  of  the  mercantile  interests  of  the 
country.  Let  us  look  at  the  facts.  There  had  been 
some  disputes  on  board  this  vessel,  and  there  were 
two  men  whom  the  master  had  refused  to  discharge, 
and  who  manifestly  entertained  a  spite  against  him, 
and  took  advantage,  in  consequence  of  that  spite, 
of  an  accidental  occurrence,  where  a  man  unfor- 
tunately lost  his  life  overboard,  to  bring  a  charge 
of  murder  against  the  master.  In  the  first  instance, 
I  apprehend  that  the  causing  these  men  to  be 
censured  and  chastised  for  their  insubordination 
was   part    of  the   bounden   duty  of    the  master ; 
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Wkert  it  is  difficult  to  draw  a  distinction  between 
salvage  and  agency  services,  the  court  will  under 
particular  circumstances  allow  the  claims  for  each  to 
ke  combined. 

But  where  a  sum  sufficient  according  to  the  merits  of  the 
ease,  whether  it  be  salvage  or  agency,  has  been  tendered 
before  suit,  the  claims  were  dismissed  with  costs. 

This  was  a  cause  of  salvage  instituted  by  Messrs. 
Dewdney  and  Collier,  ship  agents  of  Brizham, 
mgainst  the  cargo  lately  of  the  brigantine  Bonor  and 
the  owners  of  the  cargo,  for  services  rendered  in 
landing  a  cargo  of  flour  from  this  vessel  which  had 
been  stranded  on  the  10th  Jan.  1866,  in  Brixham 
Bay.  The  cause  was  heard  on  the  10th  July.  The 
facts  are  fully  set  out  in  the  judgment,  given  on 
July  81. 

Brett^  Q.  C.  and  E,  C,  Clarkson  for  pits. 

Milward,  Q.  C.  and  Vernon  Lushington  for  defts. 

Dr.  LusHiKOTON.— This  is  a  salvage  suit  insti- 
tuted   by    Messrs.    Collier    and    Dewdney,    ship 
agents   at    Brixham,    against    the   cargo   of    the 
brigantine  Honor.    On  the  10th  Jan.  in  the  present 
year,  the  Honor  laden  with  a  carg^  of  flour,  was 
stranded  in  Brixham  Bay,  at  the  back  of  the  break- 
water.   The  crew  all  got  ashore,  but  it  was  found 
impossible  to  get  the  vessel  off.  '  On  the  12th  the 
master  went  to  the  office  of  the  pits.,  for  what 
purpose — whether  or  nut,  as  stated  in  the  answer,  to 
note  his  protest  there^does  not  appear,  for  Mr. 
Collier,  who  was  present  on  the  occasion,  was  not 
placed  in  the  witness-box ;  but  of  this  there  is  no 
doubt,  that,  being  at  the  office,  the  master  requested 
the  pits,  to  send  down  men,  taking  them  off  from 
other  work  on  which  they  were  engaged.    Before 
the  cargo  could  be  touched  the  pits,  entered  into 
the  usual  bond  with  the  Custom-house  authorities. 
In  the  first  instance  there  was  some  difficulty,  and 
possibly  some  risk,  in  getting  on  board  the  vessel  by 
means  of  a  rope  connecting    the  vessel  and  the 
•bore  ;  subsequently  a  staging  was  erected  from  the 
breakwater  to  the  Honor^  and  this  enabled  the  men 
to  proceed  with  the  work  of  unloading  the  cargo 
regularly,  and  I  may  say  with  safety.    They  worked 
with  but  little  intermission  for    five  consecutive 
diiys  and  nights,  and  received  from  the  pits,  payment 
at  the  rate  generally  of  hs.  each  per  tide.  At  times  the 
Teasel  rolled  about,  and  on  one  occasion  two  men 
slipped    overboard,    but    were   at    once   rescued. 
Eyentually  the  vessel  became  a  wreck.    The  cargo 
was  abandoned  to  the  insurers,  the  Thames  and 
Mersey  Insurance   Company    (Limited);    and    on 
Monday  the  loth  Jan.,  that  'is,  after  part  of  the 
cargo  had  been  got  out,  Mr.  Touzel,  of  Liverpool, 
arrived  at  Brixham  to  act  on  their  behalf,  and  the 
bills  of  lading  were  forwarded  to  him  from  the 
owner  of  the  cargo.    Various  attempts  were  made 
in  the  first  instance   to    have   the  cargo  sold  by 
private  contract  by  Messrs.  Collier  and  Dewdney, 
and  also  by  a  Mr.  Smith,  and  it  appears  that  a 
discussion    arose    between    Messrs.  Dewdney    and 
Collier   on   one    hand,    and    Mr.  Smith    on    the 
other,    as    to    whether    Mr.   Smith,  in    case    he 
should   effect    the    sale,    should    be    obliged    to 
give   half   his    commission    to    Messrs.   Dewdney 
and    Collier.     In    this    discussion    Mr.   Dewdney 
certainly  took  an  active  part  on  behalf  of  his  firm. 
Eventually,  no  private  offers   having  been  made 
which    were   considered   satisfactory,   Mr.  Touzel 
l^aced  the  cargo  in  the  bands  of  Mr.  Smith  to  sell 


by  public  auction,  upon  the  condition  to  which  Mr. 
Smith  acceded,  that  he  should  give  half  his  com- 
mission to  Messrs.  Collier  and  Dewdney.    I  should 
here  mention  that  Mr.  Collier  has  a  separate  busi- 
nes6  of  public  auctioneer,  in  which  Mr.  Dewdney, 
his  partner  in  the  ship  agency  business,  has  no 
share.    Mr.  Smith  accordingly,  on  the  drd  Feb., 
conducted  the  sale,  which  produced  2200^    On  the 
5th,  Messrs.  Collier  and  Dewdney,  as  agents  for 
the  consignees   and    underwriters  of   the  Honoris 
cargo,  wrote  to  ask  him  for  an  account  of  the  sale. 
On  the  same  day  Mr.  Smith  gave  to  Collier  a  cheque 
for  50Lj  in  favour  of  Messrs.  Collier,  Dewdney,  and 
Vittery,  and  Collier  gave  him  a  receipt  in  full  at 
the  bottom  of  the  account,  which  was  furnished  to 
him  by  Mr.  Smith,  and  which  was  headed  by  the 
words  **R.  W.   Smith  having  offered  to  give  up 
one-half  of  the  commission  on  the  sale  of  flour  ex 
Honor^  on    the   Breakwater,    Feb.    3,    to    Messrs. 
Vittery,  Collier,  and  Dewdney."    Mr.  Vittery  is  the 
banker  of  the  firm  of  the  pits.,  and  a  relation  to  one 
of  them.     Why  his  name  was  mixed  up  in  the 
transaction  he  himself  could  not  explain ,  but  Mr. 
Smith  accounted  for  it  by  saying  that  it  was  not 
unusual  for  auctioneers  to  give  a  share  of  their  com- 
mission to  the  persons  introducing  them  to  the 
business,  and  that,  as  it  was  at  Mr.  Vittery's  office 
where  the  arrangements  for  the  sale  of  the  cargo 
had  first  been  made,  he  Inserted  Mr.  Vittery's  name 
in  the  account,  and  in  the  cheque.    Mr.  Dewdney, 
in  his  examination,  deposed  that  he  had  not  re- 
ceived, and  did  not  expect  to  receive,  any  part  of 
this  50L  ;  and  that  he  told  Mr.  Touzel  that  he  had 
nothing  to  do  with  Mr.  Collier's  business  as  a  public 
auctioneer.    Mr.  Collier  himself,   who,  of  course, 
could  furnish  a  complete  sccount  of  the  transac- 
tion, was  not  called.    Under  these  circumstances, 
and  looking  especially  to  what  Mr.  Dewdney  had 
previously  done  respecting  the  commission  from  the 
then  anticipated  private  auction,  and  to  the  fact 
that  Mr.  Collier  had  nothing  whatever  personally  to 
do  with  conducting  the  public  auction,  I  must  hold 
that  this    50/.  was  caused   by   Mr.  Touzel  to  be 
paid  as  a  bonus  to  the  firm  of  Collier  and  Dewdney. 
The  sale  took  place,  as  I  have  said,  on  Saturday,  the 
3rd  Feb.    Mr.  Touzel  had  repeatedly  asked  the 
pits,  for  their  account,  but  it  was  not  delivered  till 
the  sale  was  actually  going  on,  and  therefore  could 
not  be  examined  at  the  time.    But  that  it  had 
been  intended  that    the  amount  should    be  paid 
before  the  sale  is  clear  from  one  of  the  conditions, 
which  was,  that  each  lot  should  be  at  the  risk  of  the 
purchaser  immediately  after  the  sale,  and  was  to  be 
removed  at  his  expense,  and  if  not  paid  for  and  taken 
charge  of  before  six  o'clock  in  the  afternoon  of  the 
day  of  sale,  the  vendor  was  to  be  at  liberty  to  re- 
sell the  same.    Mr.  Dewdney  himself  bid  for  some 
of  the  lots.    After  the  sale  was  over,  Mr.  Touzel 
examined  the  account  of  the  pits.,  which  was  as  fol- 
lows :  "  The  consignees  and  owners  of  the  cargo  of 
flour  of  the  brigantine  Honor^  debtors  to  Collier  and 
Dewdney  for  disbursements  and  expenses  on  said 
cargo.      1866,    January,    paid    labour   discharging 
cargo,  lOAL  Ss.  Gd. ;  Baxter,  for  rent  of  yard,  6/. ; 
survey  on  cargo,  3/.  Ss. ;  harbour  dues,  15/.  155.  7^d. ; 
commission  and   expenses  attending  saving  cargo, 
and  advances,  correspondences,  and  postages,  125/. ; 
duty,  mi.  (\8.  Id.    Total,  350/.  IZx.  ^d.    Two  of  the 
items  in  this  bill,  viz.,  harbour  dues,  15/.  15.s.  7j</., 
and  duty,  96/.  65.  Id.,  were,  together  with  an  addi- 
tional 2/.  0«.  4^/.   (demanded  by  the  officers  of  the 
customs),  in  the  first  instance  paid  by  the  pits.,  but 
at  the  request  of  Mr.  Touzel  they  withdrew  their 
cheque,  and  he  paid  the  money  himself.    The  object 
of  this  was  to  save  the  commission  that  would  be 
payable  to  the  pits,  for  making  the  disbursement. 
Mr.  Tovize\  v?aa  WiWi,  vqcY^vA  VvOev  xass^'tN  Vst  ^vioit 
express  pxixVMfe  ol  ^y«l%V^.^^^^^os«»^^^'«^'^ 
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tberefore  there  wu  no  need  for  him  lo  employ  ui- 
othpr  peraoD.  Mr.  Devdiiej,  howsTer,  awean  Ihmt 
hii  flnn  withdrew  the  cheque  only  npon  the  ezpreu 
promise  ot  Mr.  Tuiuel  that  he  would  p>;  the  ie«t  of 
^eir  Auoount  u  delivered.  Mr.  Touiel  refuKd  to 
pey  the  item  of  125JL  for  commiMioD  uid  expeniet 
Utending  MTing  cargo,  and  adiMicel,  correspond- 
ence, and  poitage.  Thia  commUalon  waa  6  per  oeaL 
tlpon  the  auppoeed  valoa  of  the  carga  Hr.  Toniel 
offured  tc  pay  the  pit*,  the  re»t  of  their  bill,  and  to 
pay  the  126^  into  the  bank  of  Mr.  Tittery,  bat  thi* 
orer  waa  refuted.  On  Tueiday,  Feb.  6,  the  pit*, 
wrote  to  Mr.  Toniel  lo  aay  that,  qdIbm  their  deinaiid 
waa  Mtlgfled,  they  would  inititnte  proceeding  and 
forthwith,  according  to  Mr.  Dewdne)',  tbey  tele- 
graph to  London  to  arreat  the  cargo.  On  the  mum 
day  Mr.  Touzel  went  to  FlymoDth,  and  took  legal 
ailnce,  and  on  the  f ollowiug  day,  Wedoeiday  the 
7Ui,  offered  ISOL  in  gold.  But  the  offer  wai  m- 
fnaed,  Mr.  Dewdney  laying,  "All,  or  none."  And 
on  the  lame  day,  Wedneaday  the  7tb,  the  pita,  in- 
itituted  thii  action  for  lalTage,  and  lliej  arretted 
the  cargo  in  no  leat  a  ium  than  IJKXU,  Subae- 
quently  tbey  releaaed  it  apoa  bail  to  the  amount  tt 
lOOOL  The  dtfft*.  hare  paid  160J1  Into  court.  With 
regard  to  the  cUim  of  the  plti.  to  be  conildered 
Mlvon,  it  it  clear  that  they  were  not  volnnteera  in 
th#  matter,  they  were  engaged  by  the  tnaster ;  and 
whether  the  maiter  in  to  enga^ng  them  waa  acting 
(or  tbe  owoen  of  the  cargo  is  quite  immaterial. 
Nor  did  the  ptt«.  incnr  any  peraonu  riik,  if,  indeed, 
any  leriaui  riik  waa  incurred  by  anybody.  Until 
they  initituted  the  present  suit  the  plti.  leem  nerer 
to  have  made  a  claim  ai  aalrori.  Both  in  their 
letter  to  Mr.  Smith,  calUog  npon  him  for  an  accoant 
of  the  Bale,  and  in  the  accoont  which  they  them- 
•elves  submitted  to  the  deft*.,  they  profeited  to  be 
acting  aa  agents  for  the  consigneee  and  owner*  of  the 
cargo.  It  certainly  would  open  the  door  to  abuse  if 
■hip  agents  were  encouraged  Brtt  lo  send  in  charge* 
in  their  character  of  ship  agents,  and  then  when 
those  charges  are  disputed  to  turn  round  and  assert 
themselve*  salTor*.  On  the  other  hand  it  would  be 
tmjiut  that  for  extraordinary  lerTJcea  the  remn- 
netatiou  thonld  be  restricted  to  the  ordinary  com- 
mission  allowed  to  ship  agents.  6  per  cent,  upon 
disbursements.  The  truth  is,  that  incases  like  the 
present,  where  ship  agents  are  employed  to  dis- 
.cbsrge  a  cargo  from  a  vessel  wrecked  on  a  beach,  it 
become*  a  matter  of  nicety  to  draw  the  line  between 
salvage  and  agency  services.  For  this  reason,  the 
court,  on  previous  occasions,  has  entertained  similar 
applications  tothe  present :  TAt  Faeourile,  2  W.Rob, 
256;  T/itPariuiniaCoicfpcion,  3  W.  Rob.  181.  In  the 
case  of  the  Puriuima  Coneepcion.  the  Court  went  very 
fully  into  the  question,  and  I  Ibink  it  not  necessary 
to  occupy  time  in  stating  it  with  more  particularity, 
but  the  result  of  it  was  this,  that  the  court  would 
allow  a  claim  as  agent  and  a  claim  as  salvor*  to  be 
united  and  combined  under  particular  circum- 
stances. If  the  court  had  not  done  that,  and  had 
attempted  to  draw  the  line  in  all  cases  where 
agency  was  claimed,  assistance  would  have  been 
refusal  and  it  wonld  have  led  to  mischievous 
sequence*.  I  shall  not  therefore  refuse  to  com 
the  merits  of  the  case.  It  turn*  out  that  the  actual 
disbursement*  of  the  pits,  were  rather  greater  than 
they  at  Brst  supposed,  and  amounted  to  li9L  8s.  Sd. 
The  defts.  have  paid  through  Mr.  Smith  50L,  and 
have  paid  into  court  loOL,  altogether  iWIL,  that  i« 
801.  odd  in  eicess  of  the  disbursements  of  the  pits. 
It  seems  to  me  that,  looking  at  tlie  character  of  the 
services  performed  and  to  the  fact  that  the  pits. 
incurred  no  personal  risk,  SOL  is  aufflcient  ream- 
Dcroiion  to  the  pits.,  nhethcr  those  service*  are 
amniilnred   to  partake  more   ol    tile  duiacter  of 

■aivnye  service  or  more  of  the  characiei  ot  »(SBWs        -  -    j. - 

lervioet.    Tbe  demud  at  \ioi-  made  bj  tbe  |^U.  ^\Tbe  ViDags  Bda 


Hy  jodpnent  ant 

1L,  and,  M  Cbey  madeahpl 

sutBcient  tender  in  proper  tame  to  pnrattili 

iitiga^n,  with  coat*. 

Solldton  for  pits.,  £owfaM,  fftbeu,  and  Gecim. 

Solicitor*  for  defts.,  Grmn  aad  Baediffm,  spnH 

fur   Dnxan,  Sgnar^,   Sadcmora,   and   Ga,  U<» 

OOUBI   OF   aUSEN*8  BXVOH. 

Dits*  bv  Jon  TaoKmn  and  T  V. 
Bairtscai»«t-Law. 


M<yH<ndDtc»t,lBM. 
SuTDSKun  Am  othbu  n.  Sonsm  apo  matn. 

A  HMss^  nb  Tillage  BeUe,  mat  et  tt  Ofutt  aidrs 
tAarla^-parli/tM^'tdimla  tstg—iJUr  Mailv  *■  iMf 
ofa*mBtnmdaUr.B.,ha,Mdt  dmmmHrem 
tracled  ai  Oporto  fnmlhg /acton  0/  tit  aff!rmgkmt 
fiiU  cargo  of  mint  or  odttr  wurdandim,  tnd  (0  tm 
lU  nam  to  a  toft  port  in  dU  United  JGagdam.  » 
earyo  tpos  "to  61  bnmail  la  tad ttdxa  Jnm aiB|Mi 
lAe  Msssf  at  tU  nurAait't  riat  and  anpau*."  Ik 
taptttia  mat  "  to  swa  bHU  of  hdiag  at  mm/  rris  ^ 
fni^t  mtiioM  pruMdite  to  At  dw1»«-."  Timdf 
ma  lohtaddnatd  to  tit  Aarttiw't  aamU  at  OfUt 
■■«  tAi  MsiKi/ Mnu."  TKtMfaeeorib>ApniaM 
to,  eontigmd  to  (is  e^nUt  of  A»  Amtwt. 

oldflanidB  ibtnciaMal  t4sMsa*f  mawdt 


d^atrtdAdr  goadtaitho€ri'BA 


w/ri 


ittbMigt 

out  mw  hmeUdge  Hal  lit  at£ 
lAe  di^onl  of  dbi  owncn.  fiuUs  of  bA 
goadt  la  fwaltM  veins  agned  hf  Ms  ■>> 
■aaial  form.  Til  carffo  wat  tliwtd  if  slMi^B 
eaipliytd  and  paid  bg  dit  darttrB't  off*,  i^^ 
onemlmoaidbgthelatttTiBiaTtpaidlitlimiifit 
tmaltr.  Tit  foodt  haoiiig  bee*  danagtd  if  nsest  ^ 
improp^  tieiDagt,  lie  plU.  bnmikt  liar  aetiom  ofdtt 
tkt  dtfU.  <u  anaUTi  of  tit  ntttei: 
Held,  Oat  lit  pits. 


lai-ina  dtHrertd  dmr  goodtttk 

....  of  wvttml  being  du^tvtdfSd 

haeing  deah  with  lie  matltr  at  ehtiad  wiUt  dm  orff 

rilgofa  matter  to  mave  goodi  and  giot  biBioflabf 

OH  behalf  of  hit  ovrntnt,   mn  aHitlid  to  IbA  is* 

eumertat  Tt^poniiblt  for  duta/icarriagtoflitfli^ 

ThU  case  was  tried  before  Cockbam,  CJ,  at  ttl 

sitUng*  after  Trinity  Term  1865,  at  Goildhaa  rt« 

H,  verdict  was  returned  for  the  pita.,  with  lemve  lo  Iki 

(lefts,  to  move  to  eater  it  for  them.    The  actios  ■« 

brought  Bgunst  the  owner*  of  a  vesael  caUad  Ik* 

ViUagt  Belie,  to  recover  damage*  for  iojorie*  tat 

to  good*  in  their  transit  to  England  in  oonsefBSVV 

of  bad  stowage. 

A  rule  accordingly  having  been  obtained  MtoW 
ihe  verdict  for  the  deft*., 

Brett,  Q.  C.  and  Garth  showed  coiue. 

E.  Jaatt,  Q.  0.  and  'DonktmB  ia  rapport  of  At 


CocKBDBif,  CJ. — This  i*  a  caae  whitA  waa  atgM' 
before  my  brother*  Mellor  and  Sbee  and-  mjtrIL 
Tbe  ac^on  ii  brought  against  tbe  defts.,  who  ■« 
the  owner*  of  the  ship,  the  Villagt  BA,  tat  M 
elowage  and  loss  occasioned  by  bad  atow^e  Is 
,  c:ertaln  good*  *hipped  in  that  vend  by  tbeplta  11* 
\  UOAViwtkW^w^x:^^  etae  turna  an  aa  fallowi>- 


UABITDIE  IiAW  OABBB. 
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SAKDBMAini  AMD  OTHBBS  V.  SCIIlUt  AMD  OIHKRB. 
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ciuuter-party  entered  into  between  her  master  on 
behalf  of  tlie  ownert,  and  a  Mr.  Hodgson,  by  which 
the  master  contracted  at  Oporto  from  the  factors  of 
the  affreighter  a  full  cargo  of  wine,  or  other 
merchandue,  and  to  carry  the  same  to  a  safe  port  in 
the  United  Kingdom.  Should  the  cargo  consist  of 
wine,  the  freight  was  to  be  ISs.  per  tun  of  252 
gallons.  Should  other  goods  than  wine  be  shipped, 
the  freight  was  to  be  at  the  same  rate  on  the  quantity 
of  wine  the  vessel  would  have  carried.  The  cargo 
was  '*  to  be  brought  to  and  taken  from  alongside  the 
Teasel  at  the  merchant's  risk  and  expense."  TLe 
captain  was  *^  to  sign  bills  of  lading  at  any  rate  of 
freight,  without  prejudice  to  the  charterer."  The 
ship  was  *'  to  be  addressed  to  the  charterer's  agents 
at  Oporto  on  the  usual  terms."  The  ship  accord- 
ingly proceeded  to  Oporto  consigned  to  the 
agents  of  the  charterer.  She  was  by  them  put  up 
aa  a  general  ship,  but  without  its  being  at  all  made 
known  that  the  vessel  was  under  charter.  The  pits, 
delivered  their  goods  on  board,  without  any 
knowledge  that  the  ship  was  not  entirely  at  the 
disposal  of  the  owners ;  bills  of  lading  for  the 
goods  in  question  were  signed  by  the  master  in  the 
usual  form.  The  cargo  was  stow^  by  stevedores, 
employed  and  paid  by  the  charterer's  agents,  but  the 
amount  so  paid  by  the  latter  was  repaid  to  them  by 
the  master.  The  goods  having  been  damaged  by 
leaaon  of  improper  stowage,  the  pits,  have  brought 
their  action  against  the  defts.  as  owners  of  the 
vessel ;  and  the  question  is,  whether  the  defts.  under 
the  circumstances  stated  are  liable.  We  are  ot 
opinion  that  they  are  liable,  and  that  the  action 
against  them  lies.  On  the  argument  it  was  con- 
tended on  behalf  of  the  defts.  that,  as  the  use  of  the 
ship  had  been  made  over  to  the  charterer,  Hodgson, 
and  the  ship  had  been  put  up  as  a  general  ship  by 
his  agents,  and  the  bills  of  lading  had  been  given 
by  the  captain  in  furtherance  of  a  contract  for  freight 
m  which  the  charterer  was  to  have  the  benefit,  the 
captain  must  be  considered  as  having  given  the  bills 
of  lading  as  the  agent  of  the  charterer,  and  the  con- 
tract as  having  been  made  with  the  latter  and  not 
with  the  defts.,  the  owners  of  the  vessel ;  and  that 
consequently  the  charterer  was  alone  responsible 
for  the  negligent  stowing  of  the  goods  in  question. 
It  is  unnecessary  to  decide  whether  the  charterer 
would  or  would  not  have  been  liable  if  an  action 
had,  under  these  circumstances,  been  brought  against 
him.  Our  judgment  proceeds  on  a  ground  wholly 
irrespective  of  the  question  of  the  charterer's  liability, 
and  not  inconsistent  with  it,  namely,  that  the  pits, 
having  delivered  their  goods  to  be  carried,  in 
ignorance  of  the  vessel  being  chartered,  and  having 
dealt  with  the  master  as  clothed  with  the  authority 
of  a  master  to  receive  goods  and  give  bills  of  lading 
on  behalf  of  his  owners,  are  entitled  to  look  to  the 
owners  as  responsible  for  the  safe  carriage  of  the 
goods.  The  result  of  the  authorities  from  Parish  v. 
Crawford,  2  Str.  1241  downwards,  Abbott  on  Mer- 
chant Shipping,  and  more  especially  the  case  of 
Newberry  v.  Coluin,  in  7  Bing.  190,  in  which  the 
judgment  of  the  Court  of  Ex.  Ch.,  reversing  the 
judgment  of  the  Court  of  Q.  B.,  was  affirm^  on 
appeal  by  the  H.  of  L.,  established  the  position  thst, 
in  construing  a  charter  party  with  reference  to  the 
liability  of  the  owners  of  the  chartered  ship,  it  is 
necessary  to  look  at  the  charter-party  to  see  whether 
it  operates  as  a  demise  of  the  ship  itself,  to 
which  the  services  of  the  master  and  the  crew 
may  or  may  not  be  superadded,  or  whether 
all  that  the  charterer  acquires  by  the  terms  of 
the  instrument  is  the  right  to  have  his  goods  con- 
Teyed  by  the  particular  vessel,  and,  as  ^ubsidLiry 
thereto,  to  have  the  use  of  the  vessel  and  the  services 
of  the  master  and  the  crew.  In  the  first  case,  the 
charterer  becomes  for  the  time  the  owner  of  the 
maiel ;  tfaa  jnaster  aod  crow  become  to  ail  intents 


and  purposes  his  servants,  and  through  them  the 
possession  of  the  ship  is  in  him.  In  the  second, 
notwithstanding  the  temporary  right  of  the  charterer 
to  have  his  goods  loaded  and  conveyed  in  the  vessel, 
the  ownership  remains  in  the  original  owners,  and 
through  the  master  and  Uie  crow,  who  continued  to 
be  their  servants,  the  possession  of  the  ship  remains 
also  in  them.  If  the  master,  by  the  agreement  of 
his  owners  and  the  charterer,  acquires  authority  to 
sign  bills  of  lading  on  behalf  of  the  latter,  he 
nevertheless  remains  in  all  other  respects  the  servant 
(A.  the  owners;  in  other  words,  he  retains  that 
relation  to  his  owners  out  of  which,  by  the  law 
merchant,  arises  the  authority  to  sign  bills  of  lading, 
by  which  the  owners  will  be  bound.  It  appears  to  us 
clear  that  the  charter-party  in  the  present  instance 
falls  under  the  second  of  the  two  classes  referred  to. 
There  is  here  no  demise  of  the  ship  itself,  either 
expressed  or  implied.  It  amounts  to  no  more  than 
a  grant  to  the  charterer  of  the  right  to  have  his 
cargo  brought  home  in  the  ship,  while  the  ship  itself 
continues,  through  the  master  and  the  crew,  in  the 
possession  of  the  owners,  t)^  master  and  the  crew 
remaining  their  servants.  It  is  on  this  ground  that 
our  judgment  is  sustained.  We  think  that  so  long 
as  the  relation  of  the  owners  and  master  continues, 
the  latter,  as  regards  the  parties  who  ship  goods  in 
ignorance  of  any  arrangement  whereby  the  authority 
ordinarily  incidental  to  that  relation  is  affected, 
must  be  taken  to  have  authority  to  bind  his  owners 
by  giving  bills  of  lading.  We  proceed  upon  the 
well-known  principle  theit  where  a  party  allows 
another  to  appear  before  the  world  as  his  agent  in 
any  given  capacity,  he  must  be  liable  to  any  party 
who  contracts  with  such  apparent  agent  in  a  matter 
within  the  scope  of  such  agency.  The  master  of  a 
vessel  has  by  law  authority  to  sign  bills  of  lading 
on  behalf  of  his  owners.  A  person  shipping  goods 
on  board  a  vessel,  unaware  that  the  vessel  has  been 
chartered  to  another,  is  warranted  in  assuming  that 
the  master  is  acting  by  virtue  of  his  ordinary 
authority,  and  is  therefore  acting  for  his  owners  in 
signing  bills  of  lading.  It  mav  be  that,  as  between 
the  owner,  the  master,  and  the  charterer,  the 
authority  of  the  master  is  to  sign  bills  of 
lading  on  behalf  of  the  charterers  only,  and 
not  of  the  owners.  But,  in  our  judgment,  this 
altered  state  of  the  master's  authority  will  not 
affect  the  liability  of  the  owners,  whose  servant  the 
master  still  remains,  clothed  with  a  character  to 
which  the  authority  to  bind  the  owners  by  signing 
bills  of  lading  attaches  by  virtue  of  his  office.  We 
think  that,  until  the  fact  that  his  authority  has  been 
put  an  end  to  is  brought  to  the  knowledge  of  the 
shipper  of  goods,  the  latter  has  a  right  to  look  to 
the  owner  as  the  principal  with  whom  the  contract 
has  been  made.  In  Newberry  v.  Colvin,  7  Bing. 
190,  Tindal  C.  J.,  in  delivering  the  judgment 
of  the  court,  observes  that  the  finding  of  the 
jury  that  the  charter-party  was  not  known  to 
the  shipper  "negatives  any  inference  that  would 
otherwise  have  arisen  that  the  master,  by  reason  of 
his  command  of  the  vessel,  was  held  out  by  the 
defts.  as  their  agent  in  the  conduct  and  manage- 
ment of  the  ship,  as  they  knew  the  real  situation 
and  relative  rights  of  the  captain  and  the  owners 
before  they  put  their  goods  on  board  to  bo  carried 
on  that  voyage."  From  this  language  it  may  be 
inferred  that,  had  this  mat(>rial  circumstance  existed 
in  that  case,  the  decision  might  have  diffkTeil,  even 
though  tiie  Court  there  held  that  there  had  been  a 
denuKC  of  the  ship.  In  the  case  of  the  6/.  Cloud,  in 
Browning  and  Lushington's  Reports,  wiiich  was 
recently  U'fore  the  Court  of  Admiralty,  but  which 
was  not  referred  to  on  the  argument  before  us, 
Dr.  Luslungton,  a  very  high  authority  on  such  a 
matter,  on  a  chaxtAt-^a^v.^  %\iVAX»siVA2\>s  >>n&  ^^^ssik.  v)^ 
;  theptei(ea\.,Mi4w\iKt^>3»^8»A%  ^^aSSLX^wN.  iftcosg^*^ 
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BbIX  V,  LaVB  AKD  OTHKB8. 


»B. 


in  ignorance  that  the  vessel  was  under  charter,  held 
the  owners  liable  on  bills  of  lading  signed  bv  the 
master.  After  referring  as  to  the  effect  of  the 
charter-party  to  Schuster  v.  McCltllan^  7  £1.  &  Bl. 
723,  he  goes  on  to  say  :  **  But  there  is  an  important 
distinction  in  this  case.  The  shipper  is  not  proved 
to  have  had  notice  of  the  charter-party.  Until  he 
had  such  notice  he  would  be  justified  in  supposing 
that,  in  dealing  with  the  master  for  the  carriage  of  the 
goods,  he  was  dealing  with  the  owners*  agent,  for 
primdjacie  the  master  is  the  agent  of  the  owners  of 
the  ship.  I  cannot  think  that  it  is  consistent  with 
justice,  or  according  to  the  ordinary  mercantile 
practice,  that  a  shipper  of  goods  on  board  a  ship, 
put  up  in  the  usual  way,  should  lose  his  right  to  sue 
the  owner  for  damage  on  account  of  a  charter  of 
this  description,  of  whidi  he  had  no  notice.  I  think 
the  burden  of  proof  must  fall  upon  the  shipowner 
claiming  exemption  from  liability ;  he  must  show 
that  the  shipper  had  notice  of  the  charter,  and  was 
aware  that  in  making  the  contract  the  master  was 
agent  for  the  charterer."  In  this  view  we  entirely 
concur,  and  hold  the  defts.  to  be  liable.  We  attach 
no  weight  to  the  fact  that  the  stevedores  by  whom 
the  cargo  was  loaded  were  appointed  by  the 
charterer's  agent.  The  stowage  of  goods,  in  the 
absence  of  any  special  agreement,  forms  part  of  the 
obligation  which  the  carrier  takes  upon  himself. 
It  is  a  duty  to  be  discharged  by  the  master  and 
crew.  By  this  charter,  the  intervention  of  the 
stevedore  is  only  made  necessary  in  order  to  ascer- 
tain the  quantity  the  ship  would  carry.  There  is 
nothing  to  release  the  master  and  crew  from  their 
responsibility  in  respfHst  of  the  stowage.  The  steve- 
dores were  probably  appointed  by  the  charterer's 
agent  for  the  convenience  of  the  master,  the  agent 
being  acquainted  with  the  port,  and  knowing  who 
were  fit  persons  to  be  employed.  The  expense  was 
ultimately  defrayed  by  the  master.  At  all  events 
the  pits,  were  no  parties  to  the  employment  of  the 
stevedores,  and  have  a  right  to  look  to  the  owners 
for  the  proper  stowage  and  safe  conveyance  of  the 
goods.  For  these  reasons  we  are  of  opinion  that 
the  rule  to  enter  the  verdict  for  the  defts.  must  be 
discharged. 

Ruk  discharged, 

Pits.'  attorneys,  Tatham,  Curling  and  Co, 

Defts.*  attorneys,  Mercer  and  Mercer, 


Monday,  Jan,  14,  1867. 

Rein  v.  Lame  and  othbbs. 

Construction  of  statute^^Stamp —  Charter-party. 

The  6  fc  6  Vict.  c.  79,  imposed  a  duty  of  5s.  on  every 
"  chat  ter-party,  or  any  agreement  or  contract  for  the 
charter  of  any  ship  or  vessel,  or  any  memorandum, 
letter,  or  other  tcriting  between  the  captain,  master,  or 
owner  of  any  skip  or  vessel  and  any  other  person  Jor  or 
relating  to  the  freight  or  conveyance  of  any  money, 
goods,  or  effects  on  board  of  such  ship  or  vessel  :  " 

Held,  that  by  the  u)ords  "  or  any  memorandum,  letter,  or 
other  writing,"  was  meant  any  such  document  in  the 
nature  of  or  to  the  same  effect  as  a  charter-party^  and 
therefore  that  a  guarantee  for  the  performance  of  a 
charter-party  was  not  within  the  enactment. 

Action  by  the  pits,  against  the  defts.  upon  the 
following  guarantee : 

14tii  July  1864. 
Messrs  Clarkaon  uid  Ca 
Id  coDsideratioD  of  our  havinK  signed  ft  charter-party  upon 
the  Indian,  dated  the  13th  July  1864,  from  Bice  Ports  (account 
BojaJ  and  Co)  to  the   United  Kingdom   or   Cronstadt,  as 
t^Dta  of  Messrs.  Pierre,   Langlois,  and  Co.,  of  Akyab,  we 
hereby  gnmnLDtee  the  due  folfllment  of  the  M.m«. 

IjAXK,  &   Kud  Co. 


the  brokers  for  the  pits.,  the  ownera  of  the  vend 
called  the  Indiany  and  that  the  defto.  vera  the 
brokers  for  the  charterers,  Meaars.  Pierre  and  Go, 
and  that  the  guarantee  was  given  because  the 
charterers  were  foreigners  and  unknown,  and  the 
pits,  would  not  accept  the  charter  without  the 
guarantee  of  the  defts.  The  original  charter  was 
put  in  evidence  duly  stamped  with  the  5t.  stunp 
according  to  the  5  &  6  Vict.  c.  79,  the  Act  then  ia 
force.  The  non-fulfilment  of  the  charter-party  by 
Pierre  and  Co.  was  proved,  and  the  iroArantee  A  the 
defts.,  a  distinct  document  stamped  with  the  6d 
agreement  stamp  only,  was  then  tendered  ii 
evidence,  but  objected  to  on  the  ground  that  the 
stamp  was  insufficient,  and  that  it  ^ould  have  bees 
stamped  with  a  charter-party  stamp.  The  objectics 
was  overruled,  and  the  document  was  admittei 
The  verdict  then  passed  for  the  pit.  for  2900^,  the 
agreed  damages. 

A  rule  nisi  having  been  obtained  to  enter  a  noe- 
suit  on  the  ground  that  the  guarantee  was  im- 
properly stamped, 

Brett,  Q.  C.  and  Hannen  showed  caiise.~T1ic 
question  turns  upon  the  5  &  6  Vict  c.  79,  which  im- 
poses a  duty  of  6s.  upon  any  *'  charter-party,  or  snj 
agreement  or  contract  for  the  charter  of  any  ship  or 
vessel,  or  any  memorandum,  letter,  or  other  writinf 
between  the  captain,  master,  or  owner  of  any  ship 
or  vessel,  and  any  other  person,  for  or  relating  to 
the  freight  or  conveyance  of  any  money,  goodi^  or 
effects  on  board  of  such  ship  or  vesseL"  [Loss,  J. 
— In  a  case  in  which  I  was  counsel,  the  same  objee* 
tion  was  taken,  and  Bramwell,  B.  ruled  that  the 
guarantee  did  not  require  a  charter-party  stsmp. 
E,  James. —The  learned  baron's  decision  was  floiL 
and  his  ruling  could  not  be  questioned.]  The 
object  of  the  statute  was  not  to  require  such  doci- 
ments  to  be  stamped  with  a  charter-party  stamp, 
when  they  are  not  intended  as  substitutes  for  t 
charter-party.  The  course  of  legislation  on  thii 
subject  shows  that    The  statutes 

6  Will  ft  M.  0.21,  a  8; 

9&10  Wilis,  a  25,  9.87; 

5  Geo.  8,  a  35,  BS.  10,  11 ; 

44  Geo.  8,  0.  98,  a  2 ; 

48  Geo.  8,  c.  149 ; 

55  Geo.  8,  c  184, 
were  referred  to.  Sect.  21  of  5  &  6  Vict,  c  79,  slao 
shows  that  the  words  in  the  statute  mean  aoj 
agreement,  or  contract,  or  memorandum,  or  letter, 
or  other  writing  chargeable  with  duty  as  a  charte^ 
party.  This  guarantee  is  not  chargeable  with  dat^ 
as  a  charter-party. 

E.  James,  Q.  C.  and  Waikin  Williams  in  support 
of  the  rule. — A  charter-party  may  be  by  parol,  asd 
if  the  charter-party  in  this  case  had  been  by  psrol, 
could  it  then  have  been  contended  that  thii 
guarantee  was  not  liable  to  be  stamped  with  the 
charter  party  stamp  ?  The  words  of  the  scheduk 
of  5  &  G  Vict.  c.  79,  are  quite  general,  and  thii 
guarantee  relates  to  the  fulfilment  of  the  cbaiter- 
party,  and  therefore  to  the  freight.  It  wss,  in  fact, 
the  substantial  contract  on  which  the  pita,  relied,  u 
they  declined  to  accept  the  charter-party  alone. 

CoGKBURN,  C.  J.— I  am  of  opinion  that  thisrak 
must  be  discharged.  I  agree  that  the  terms  in  the 
dchedule  of  the  Act  on  which  this  question  ariMi 
are  ambiguous,  and  that  they  might  be  constmed  to 
apply  to  such  an  agreement  as  this,  which  in  fact  ii 
not  a  charter-party,  but  only  a  g^iaraDtee  that  the 
charter-party  shall  be  fulfilled.  It  is  true  that  ia 
one  sense  this  document  would  come  within  the 
language  of  the  schedule,  but  I  should  hesitate 
VkIot^  1  came  to  the  conclusion  that  Uie  Legislatot 
Q'vei  \xi\Aw<\«\  vQtK^  «k  ^^2ieAR^^«aGe  as  would  ImplNB 
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to  prevent  an  evasion  of  the  statate  by  the  substi- 
tation  for  a  charter-party  of  some  docament  or 
instrument  not  within  the  technical  meaning  of  that 
term.  By  mercantile  usage  an  instrument  framed 
in  a  certain  form  has  come  to  be  known  as  a  charter- 
party,  and  it  seems  as  if  the  Legislature  in  the 
■chedule  had  contemplated  an  evasion  of  the 
atatute  by  the  substitution  for  the  charter-party  of 
some  other  kind  of  instrument  or  agreement,  and 
thereforo  they  put  in  additional  words  to  meet 
such  a  case  in  order  to  render  the  attempt  at 
substitution  abortive.  I  do  not  think  that  after  a 
charter-party  has  been  entered  into  a  subordinate 
ag^reement  or  instrument  is  subject  to  a  second 
stamp  as  a  charter-party.  This  view  is  confirmed 
by  sect  21  of  5  &  6  Vict. c.  79,  to  which  our  attention 
was  drawn,  and  which  shows  that  the  Legislature 
meant  by  the  additional  words  in  the  schedule  any 
agreement  or  other  instrument  which  should  be  of 
the  same  e£fect  as  a  charter-party. 

Blackburn,  J. — I  am  of  the  same  opinion.  A  defi- 
nition of  what  was  meant  by  a  charter-party  requiring 
to  be  stamped,  was  first  given  in  the  48  Geo.  S,  and 
that  meaning  has  been  carried  out  through  the  sub- 
sequent statutes.  The  words  of  this  schedule,  taken 
in  their  most  literal  and  extended  sense,  would 
apply  to  every  letter  written  by  the  captain  of  a 
ship  relating  to  the  freight,  but  that  could  not  bo 
the  meaning  of  the  Legislature.  What  was  in- 
tended by  the  Legislature  was,  that  any  letter  or 
agreement  in  the  nature  of  a  charter-party,  so  as 
to  be  equivalent  to  one,  should  be  stamped  with 
the  duty  on  a  charter-party,  so  that  the  stamp  duty 
should  not  be  evaded.  The  present  guarantee  is  a 
collateral  agreement,  and  not  within  the  intention 
of  the  Legislature. 

Lush,  J. — I  am  of  the  same  opinion.  The  words 
used  in  the  schedule  are  words  of  definition  only, 
and  merely  meant  that  on  every  document  which 
has  the  effect  of  a  charter-party,  in  whatever  form 
it  may  be,  whether  by  letter,  memorandum,  or 
agreement,  or  otherwise,  the  stamp-duty  payable  on 
a  charter-party  should  be  imposed.  It  was  never 
intended  to  impose  such  a  duty  on  every  document 
which  might  happen  to  relate  to  a  charter-party. 
If  it  were,  I  do  not  see  why,  if  a  person  gave  a 
Mil  of  exchange  for  the  freight,  and  some  one 
else  were  to  guarantee  the  payment  of  that  bill, 
such  guarantee  would  not  require  a  charter-party 
stamp,  as  it  would  be  in  effect  a  guarantee  of  the 
freight.  That  would  be  a  most  improbable  inten- 
tion of  the  Legislature. 

Rule  discharged,  (a) 

Tuesday,  Feb,  12,  1867. 
Wilson  v,  Thb  Bank  op  Victoria. 

Shipping — General  average. 

An  auxiliary  screw  sailing  vessel  was  damaged  and  dis» 
masted  on  a  voyage,  at  a  time  when  her  stock  of  coal 
was  exhausted.  She  put  into  port,  and  it  was 
found  that,  to  repair  the  sea  damage  and  restore  her 
sailing  power,  the  cargo  would  have  had  to  be  landed 
and  warehoused  for  some  time,  and  the  repairing 
expenses  would  have  been  very  heavy,  probably  beyond 
the  value  of  the  ship,  but  by  some  temporary  repairs 
the  ship  might  be  enaoled  to  reach  home  by  steam  power. 
The  latter  course  was  adopted,  and  coal  shipped  at  two 
ports  during  the  remainder  of  the  homeward  voyage  : 

Held,  that  no  part  of  this  expenditure  for  coal  was  the 
ntbfect  of  general  average, 

(a)  Tlie  S8  A  39  Vict  c  96,  is  the  statute  which  now  reffa- 
MM  the  ttamptng  of  chMrter-putlM,  and  that  has  fixed  the 


This  was  an  action  to  recover  189/1  4i.  lldL,  for 
general  average  from  the  def ts.,  under  the  circum- 
stances stated  sufficiently  in  the  judgment. 

The  def  ts.  paid  B5L  into  court,  which  was  admitted 
to  be  sufficient  if  they  were  liable  for  particular 
average  only. 

At  the  trial  before  Mellor,  J.,  at  Liverpool,  the 
verdict  passed  for  the  pit.,  with  leave  reserved  to 
the  defts.  to  enter  a  verdict  for  the  defts.  on  a 
nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Milward,  Q.  C.  and  Baylis  showed  cause.— The 
ship  having  come  into  collision  with  an  iceberg 
became  dismasted  and  disabled  from  being  used  as  a 
sailing  vessel.  She  had  gold  to  the  value  of 
144,000/1  on  board,  of  ^hich  30,000/1  belonged  to  the 
defts.  The  ship  put  into  Rio  without  coal,  and  to 
preserve  ship  and  cargo,  and  accomplish  the  voyage 
to  Liverpool,  1472A  was  expended  in  coal  at  Bio  and 
Fayal,  ol  which  sum  500/1  only  is  charged  as  the  sub- 
ject of  general  average.  Under  these  circumstances 
this  must  be  regarded  as  an  extraordinary  expendi- 
ture for  the  preservation  of  ship  and  cargo,  which 
the  owners  are  entitled  to  recover  as  general 
average : 

Birkley  v.  Presgrace,  1  East,  220 ; 

Taylor  v.  Cwrtts,  2  Mar.  809  ; 

Tudor's  Lend.  Cas.  74 ; 

2  Arnould  on  Insurance,  770,  782,  788. 

E.  James,  Q.  C.  and  Mellish,  Q.  C— The  charge  for 
coal  was  not  an  item  for  general  average.  It  was  a 
charge  similar  to  that  wnich  would  arise  in  the  case 
of  provisions  running  short  on  account  of  the  pro- 
tracted length  of  a  voyage.  The  vessel  was  an 
auxiliary  screw,  and  the  freighters  had  a  right  as 
part  of  the  contract  to  the  use  of  steam  as  an 
auxiliary.    There  is  no  authority  for  such  a  claim. 

Cur,  ado,  vult. 


Blackburn,  J. — This  was  an  action  to  recover 
from  the  defts.  contribution  to  general  average 
from  them  as  owners  of  a  large  quantity  of 
gold,  part  of  the  cargo  of  the  ship  Royal  Standard^ 
on  her  voyage  from  Melbourne  to  England.  The 
defts.  paid  money  into  court  sufficient  to  cover  the 
plt.'s  claim,  with  the  exception  of  one  item,  and  the 
question  for  the  court  is,  whether  that  item  was  such 
as  to  be  properly  included  in  the  general  average. 
The  facts,  as  far  as  material  to  the  present  question, 
appeared  at  the  trial  to  be  as  follows  -.—The  Roual 
Standavrd  was  a  large  sailing  vessel,  furnished  siso 
with  steam  power  and  a  screw.  The  screw  was 
capable  of  being  shipped  on  board  when  the  vessel 
was  sailing,  and  the  quantity  of  coal  which  the 
vessel  was  capable  of  carrying  was  very  inadequate 
for  a  steam  voyage  from  Australia  to  England,  so 
that  it  was  obviously  contemplated  that  the  voyage 
was  to  be  principally  performed  by  means  of  the 
sailing  power  of  the  ship,  the  steam  power  being 
only  to  be  used  as  auxiliary,  which  is  indeed  the 
common  phrase  in  use  to  describe  such  vessels  as 
clipper  ships  with  auxiliary  screw.  She  sailed 
from  Melbourne  with  the  deft.'s  gold  and  other 
cargo  on  board,  and  on  the  voyage  came  into 
collision  with  an  iceberg.  The  effect  of  this  dis- 
aster was  to  dismast  her  and  to  injure  her  upper 
works  on  the  starboard  side,  so  that  she  could  not 
when  on  the  port  tack  bear  any  sail,  and  when  on 
the  starboard  tack  had  not  the  means  of  making 
any  quantity  of  sail,  so  that  her  sailing  power 
might  practically  be  said  to  be  destroyed.  By 
means,  however,  of  her  screw  and  her  steam  power 
she  reached  the  port  of  Bio  Janeiro  in  this  state.  It 
appeared  that,  in  order  to  repair  the  sea  dama^ge  so 
as  U)  leaXttt^  \.Ym&  vu^ti^  -^ns^t  ^\  ^QB8^^^«l$i^^^• 
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and  WMehouie  it,  knd  to  detain  the  Teud  at 
Bio  for  muir  month*,  And  that  the  expeaiM  of 
the  repain  there  would  hare  been  very  beavj ;  to 
■niich  ao  that  it  seems  probaljlo  they  would  haie 
exceeded  the  value  of  the  ship  vhcn  repaired ;  at 
•11  efents,  they  vould  have  cast  many  thouaanda  of 
pouDdf  more  than  if  done  in  EnKlaad.  But  It 
qipMrad  that  by  making  some  iliftht  temporary 
repain  which  would  not  require  that  the  cargo 
ahuuld  be  unloaded,  and  which  in  fact  only  cauaed  a 
detention  of  three  daja,  the  Teaael  might  be  made 
lit  to  come  home  under  iteam.  The  master  reaolved 
to  adopt  thia  Utter  course,  and  there  can  be  no 
doubt  that  in  ao  doing  he  acted  properly.  In  order 
to  bring  her  boms  under  ateam  it  waa  neceaaary  to 
purchaae  coal  Qnt  at  Rio  and  afterwards  at  FayaL 
The  value  of  the  coal  purchased  and  consumed  in 
bringing  her  home  waa  between  lUXI/.  and  1500L, 
and  the  question  that  ariiea  ia  whether  the  whole  or 
•ay  part  of  that  sum  can  properly  be  charged  ai 
KBoeral  averaKs,  all  the  other  itema  clamed  by  the 
pit.  beiog  covered  by  the  money  paid  Into  court. 
Wfaea  a  veasel  At  a  port  of  refuRc  requires  repairs  to 
ntOMcute  her  voyage,  and  for  that  purpone  the  car^o 
u  unloaded,  warehoused,  and  reahipped,  the  practice 
la  to  charge  part  of  theae  espensea  to  the  ship,  part 
to  the  goods,  part  to  the  frPighl,  part  to  general 
average,  and  part  to  the  owner*.  Two  average 
•djusters  of  great  experience  proved  that,  it  the 
repairs  had  in  (act  been  so  done  at  Kio,  a  large  pro- 
portion of  the  cxpenaes  would  hHVe  been  such  na 
•ccording  to  the  practice  would  have  b«;n  uharge d 
to  genenl  average  ;  and  they  made  out  the  adjust- 
ment, and  the  pits,  claimed  on  the  following  prin- 
ciple: they  said  the  money  expended  in  buying 
coal  was  an  expenditure  to  prevent  the  necessity  ot 
unshipping  the  cargo  at  Bin,  and  theiefore  ought  to 
to  be  charged  against  the  same  interesta  and  in  the 
aame  proportions  as  the  expenditure  which  it  pre- 
vented would  have  been  ehargwl.  We  wish  to 
guard  against  being  supposed  tu  sanction  the  notion 
that  in  a  case  like  this  the  shipowners  could  have 
charged  the  owners  of  the  cargo  with  any  part  of 
the  expenses  of  unahipping  and  warehousing  the 
gold  at  Rio,  supposing  the  master  had  under  these 
drcumatances  adopted  that  course.  Inasmuch  aa 
the  master  could  by  the  expenditure  of  a  coni- 
parattTely  small  aum  in  temporary  repalra  and  coala 
briDg  the  ahip  and  cargo  aafely  hume.  It  was  his  duty 
to  do  ao ;  and  though  we  do  not  decide  a  point 
which  does  not  odae,  we  are  not  to  be  taken  as 
deciding  that  his  owners  would  not  have  been  liable  to 
tbeowneraof  the  cargo  if  he  had  not  taken  thiacourse. 
But,  paasing  this  by,  we  think  that  the  expenses 
actually  incurred  must  be  apportioned  according  to 
the  facts  that  actually  happened,  and  that  there  is 
no  legal  principle  on  which  they  can  be  apportioned 
according  to  what  might  have  been  the  facts  if  a 
different  course  had  been  pursued.  No  case  or 
authority  was  cited  to  support  the  principle  con- 
tended for,  nor  arc  we  aware  of  any.  If  in  any 
particular  trade  it  haa  been  found  convenient  to  act 
oo  thia  principle,  and  that  has  been  done  to  such  an 
extent  as  to  create  a  custom  tacitly  making  it  part 
of  tbe  contract  that  this  shall  be  the  principle 
applied,  or  if  the  parties  to  a  charter-party 
stipulate  that  it  shall  be  so,  and  by  words 
of  reference  to  the  charter-party  in  the  bills  of 
Lading  and  the  policies  of  insurance  make  it  part 
of  the  contract  affecting  every  one,  the  cose  would 
be  different  1  but  as  it  is,  the  principle  propounded 
ia  not,  we  think,  tenable  at  law.  The  counsel  for 
the  pita,  then  argued  that  at  all  events  the  money 
paid  for  the  cools  waa  an  extraordinary  expenditure, 
mid,  aa  auch,  tu  be  contributed  fur  aa  general  ave- 
e  think  this  is  not  ao.    The  stupowtiin. 


(hU.  1 
>>(|uipped  with  an  auxiliary  si 
includes  the  use  of  that  screw,  and,  oooaequeiitly, 
Uie  disburaetnents  necessary  (or  fuel  for  the  iteam- 
i'[igine.  Now,  tbe  diaaater  which  occamd  in  thia 
ciiae  no  doubt  caused  the  engine  to  be  naed  to  t 
much  greater  extent  ttian  would  geoerally  cccor  en 
such  a  voyage,  and  ao  caused  tbe  diaborMCiMnts  f« 
i;<iala  to  be  extraordinarily  beavy,  bttt  it  did  not 
render  it  an  extraordinary  disboraement.  llieMSt 
i«  aimilar  to  that  of  an  ordinary  tailing  vend,  in 
H-hich,  owing  to  dlaasters,  the  voyage  ia  uinBaall]> 
protracted,  and,  consequently,  the  owner'a  diabofie- 
iiients  for  pnivisiont,  and  for  tbe  wtg«t  of  bit  ciew, 
if  they  are  paid  by  the  month,  are  extraordinarily 
h^avy.  It  is  not  similar  to  that  of  tbe  maaDsr 
hiring  extra  hands  to  pump,  when  bit  oew  an 
unable  to  keep  the  veaael  afloat,  or  any  other  a* 
jit'uditure  which  is  not  only  extraordinary  in  ilt 
amount,  but  is  incurred  to  prxnire  tome  service 
,'«traurdinary  in  its  nature.  We  think,  thnefoR, 
(hat  there  is  no  right  to  charge  thil  item  to  geneial 
iiverage,  and.  consequently,  that  the  rule  to  eottr 
the  verdict  fur  the  deft,  niuat  he  made  abtolute. 

Rak  abiobUr. 
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'.liarler-parlg—Fagiiieat  of  _frrwlit—7^mt  of—Fnigtt 

paj/abU  "on" (MDojr- 

HSihelimu  of  a  ckarttr-}iartg  freight  mu  payt^'iM 

right   delirtiy  of  the   corjo.       /a   aa   aetiimhiit 

$kipomii^i  for  Jreight,  to  which  the  deft.  pUaded  thai 

the  pill,  icert  not  rtadg  and  villing  to  ddietr : 

Ihid,  that  the  dtfl.  mm  not  entitled  to    ddivtrj  htfin 

ptiyinq    the  freight ,-  that  the  dtlivery  ami  pajmnf 

of  freight    muil  be  limillantoia  actt,  and  lial  if  a 

point  of  fact  the)/  anJd  not  late  place  n'sl■l&a■eM^^ 

i(  muit  bt  shoicn   that  each  party   hku  reoc^  OM 

willing  to  perform  hit  part  of  lAa  contract. 

The  flrat  count  of  the  declaration  waa  on  a  charter- 

liorty,  alleging  that  it  was  agreed  that  freight  ihooU 

Repaid  aa  followa:  one-third  in  caita  on  arrival  at 

Uristol,  and  the  other  two-thirds   on  right  ddivtrj 

ijf  Che  cargo,  by  good  and  approved  ^lU,  ptjaUt 

in  London  at  four  months,  or  cash,  deducdng  th* 

nsual  iotereat  at  the  option  of  the  charterer;  and  that 

ihe  deft,  elected  to  pay  the  aecond  two-thirds  ia 

cash,  deducting3^  per  cenLfor  four  months.  Brcidi, 

that  all  things  were  done  and   happened,  and  sU 

limes    elapsed    necessary  to    entitle    the  pit*,  ts 

tiavc  Che  def  L  pay  to  them  the  said  two-thiida,  yet 

the  deft,  did  nut  pay  tlte  tame,  either  Id  oah  « 

liUls, 

Second  count. — That  it  was  agreed  between  tb« 
pits,  and  deft  that  tbe  pita,  ahould  deliver  lo  tbt 
deft,  certain  gooda  on  which  certain  freight  was 
payable,  and  that  the  dcfL  should  psiy  U)e  aud 
freight,  one-third  in  coah,  and  two-thirds  in  caab, 
with  2^  per  cent,  discount,  and  all  thinga  were  door, 
&c. ;  yet  the  deft,  did  not  pay  the  two-thinia. 

Third  count. — Fur  money  payable  for  and  in 
respect  of  the  pita.'  having  delivered  to  the  drfL 
at  bis  request  certain  goods  whereon  the  pita,  had  a 
lien  for  freight,  and  thereby  lost  the  said  lien,awl 
f  itr  freight  of  goods  carried  ia  the  pita.'  shipv  and  oa 

¥Q\iith  count.— That  the  said  ship   arrived  to 
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mre  ra4y  and  willing  to  do  all  things  necessanr  to 
be  done  and  to  happen  to  have  the  deft,  pay  to  them 
tbe  said  freight,  and  the  deft  exercised  the  said 
option  as  to  the  mode  in  which  the  said  two-thirds 
of  the  said  freight  should  be  paid,  and  elected  not 
to  pay  the  same  by  such  good  and  approved  bills  in 
London  as  aidresaid,  but  to  pay  the  same  in  cash 
deductuig  the  usual  interest,  yet  the  deft,  would  not 
pay. 

Fifth  coont-— That  the  deft  did  not  nor  would 
exercise  the  said  option,  or  pav  the  said  t\»o-third8. 

Pleas  :^  To  the  first  and  fourth  counts,  that  the 
deft  did  not  exercise  the  said  o|[»tion  as  alleged. 
To  the  second  count,  mon  auun^ftnt.  To  the  first, 
aecond,  fourth,  and  fifth  counts,  that  the  pits,  were 
not  ready  and  willing  to  deliver  the  said  cargo 
To  the  third  count,  never  indebted. 

Replication  taking  issue. 

At  the  trial  before  Pigott,  B.,  at  the  last  assizes 
for  Glamorganshire,  it  appeared  that  the  pits,  were 
owners  of  the  ship  Ninarod,  and  the  deft,  was  a 
merchant  at  Teignmouth.  The  action  was  brought 
for  the  balance  of  freight  due  under  a  charter-party 
for  goods  carried  by  the  pits.'  ship  from  Quebec  to 
Bristol.  By  the  terms  of  the  chaxter-p  rty  payment 
of  freight  was  to  become  due  and  be  made  as  follows : 
"One -third  to  be  paid  cash  on  arrival,  and  the 
remainder  on  right  delivery  of  the  cargo  by  good 
and  approved  bills  payable  in  London  at  four 
months  following,  or  cash,  deducting  the  usual 
interest,  at  charterer's  option." 

The  vessel  arrived  at  Bristol  on  the  17th  Oct.,  the 
deft,  being  there  at  the  time.  The  deft  paid  the 
captain  one-third  of  the  freight  in  accordance  with 
the  terms  of  the  charter-party,  and  agreed  to  pay 
the  remainder  in  cash  on  being  allowed  interest  at 
the  rate  of  7^  per  cent  per  annum.  On  the  2l8t 
Oct  the  deft  received  an  application  from  the  pits.' 
brokers  for  6002.  on  account  of  freight,  statins  that 
a  portion  of  the  cargo  had  been  delivered,  and  that 
they  insisted  on  a  portion  of  the  balance  of  freight 
being  paid  before  the  whole  of  the  cargo  was  dis- 
chai^.  To  this  the  deft,  replied  on  the  25th  Oct 
that  he  declined  most  positively  to  pay  any  more 
freight  till  the  captain  was  in  a  position  to  settle  it 
according  to  the  terms  of  the  charter-party.  And 
on  the  same  day  he  irave  the  captain  notice  that  he 
had  appointed  Messrs.  May  and  Hassell  to  receive 
the  cargo,  and  that  be  should  hold  him  responsible 
for  any  damage  he  might  sustain  by  reason  of  the 
non-delivery.  After  some  further  correspondence 
the  captain,  on  the  80th  Oct,  gave  the  deft,  notice 
that  he  was  willinff  and  ready  to  deliver  the  cargo 
npon  the  deft  tendering  him  payment  of  freight  ac- 
cording to  the  terms  of  the  charter-party.  In 
answer  to  this  the  deft  wrote  that  the  captain  was 
not  entitled  to  any  more  freight  till  the  cargo  was 
delivered,  and  that  he  should  decline  to  pay  any 
more  till  the  cargo  was  delivered  according  to  the 
terms  of  the  diarter-party.  The  captain  thereupon 
commenced  discharging  the  cargo  alongside  the 
shin,  but  declined  to  deliver  it  till  freight  was  paid, 
ana  on  the  8th  Nov.  this  action  was  commenced. 

The  question  never  went  to  the  jury,  but  it  was 
agreed  that  it  should  be  taken  that  the  jury  found 
that  the  deft,  exercised  the  option  to  pay  cash,  that 
the  pits,  were  not  ready  and  willing  to  deliver  the 
cargo  without  cash,  but  that  they  were  on  being  paid 
cash,  and  that  they  unloaded  and  rafted  the  timber 
leady  for  delivery.  The  verdict  was  entered  for  the 
pits.,  leave  being  reserved  to  the  deft  to  move ;  the 
court  to  have  power  to  draw  inferences  of  fact 
that  ft  jary  might  draw  not  inconsistent  with  Uie 
Above  onding. 

Bowen  in  Michaelmas  Term  obtained  a  rule  to 
enter  the  verdict  for  the  deft.,  on  the  ground  that 
the  deft  was  under  no  obligation  to  pay  the  residue 
of  the  fntfht  he/om  tbe  deiiveiy  td  the  cargo  to 


hiin,  and  that  the  pits,  were  not  ready  or  willing  to 
deliver  the  cargo  except  on  prepayment  of  freight, 
to  which  they  were  not  entitled. 

Giffardy  Q.  C.  and  Michael  showed  cause.— The 
question  arises  on  the  readiness  and  willingness  to 
deliver,  and  that  is  determined  by  the  finding  of  the 
jury.  The  contention  on  the  other  side  is,  that  we 
were  bound  to  give  credit,  but  neither  party  was 
bound  to  trust  uie  other.  It  is  admitted  that  the 
pits,  were  not  entitled  to  prepayment,  but  they  were 
ready  and  willing  to  hand  over  the  whole  cargo  on 
the  freight  being  paid.  The  provision  as  to  the 
def  t's  option  to  pay  in  cash  or  bills  might  be  struck 
out  of  the  charter-party,  as  the  jury  have  found 
that  he  exercised  his  option  and  elected  to  pay  in 
cash. 

Bowtnj  G,  R  ^<S^  <^<^  Watkim  WiOiams  in  sup- 
port of  the  rule. — Hhe  pits,  were  bound  to  deliver  in 
order  that  we  might  have  an  opportunity  of  inspect- 
ing the  cargo  and  seeing  that  it  was  all  right  before 
we  paid: 

MuUer  V.  Young,  85  L.  J.  H  Q-  B. ; 

Fhster  v.  Co%,  28  L  J.  82,  Ex. 
The  freight  is  pavableon  delivery  of  the  cargo,  that 
is  immediately  after  delivery.    Freight  is  not  pay- 
able at  common  law  till  delivery  is  made : 

Maolachlan  on  Shippiog  365 ; 

Richie  v.  Atianto^t,  10  BMt,  295. 
The  deft,  could  exercise  his  option  to  pay  in  cash 
or  bills  at  any  time  till  payment  was  actually  made, 
and  he  is  not  concluded  by  having  said  that  he  would 
pay  in  cash. 

BoviLL,  C.  J. — We  have  felt  some  embarrassment 
on  account  of  the  terms  of  the  rule,  and  on  carefully 
looking  at  the  findings  of  the  jury,  and  after  hearing 
Mr.  Giffard,  I  cannot  find  that  the  point  raised 
by  the  rule  was  made  at  the  trial.  We  must  look 
at  the  charter-party  and  the  findings  of  the  jury  and 
place  a  construction,  and  a  reasonable  construction, 
upon  each.  No  doubt  thei  question  intended  to  be 
raised  was  the  meaning  of  the  charter-party.  The 
words  are,  *'  the  freight  to  be  paid  one-third  in  cash 
on  arrival  at  Bristol."  There  is  no  question  as  to 
the  one-third,  and  the  question  as  to  the  remainder 
arises  on  the  following  words :  "  and  the  other 
two-thirds  on  right  delivery  of  the  cargo  by  good 
and  approved  bills  payable  in  London  at  four  months 
or  cash,  deducting  the  usual  interest,  at  the  option 
of  the  charterer."  That  must  be  taken  as  '*  two- 
thirds  on  right  delivery  of  the  cargo,  payment  to  be 
in  cash,**  as  the  option  had  been  exercised.  Then 
what  is  "  on  right  delivery  of  the  cargo  ?"  The  con- 
tention at  the  trial  was  that  the  pits,  were  to  be 
paid  on  delivery.  Now  the  deft  has  shifted  his 
ground  and  contends  that  he  was  entitled  to  delivery 
before  payment,  and  it  is  said  that  ''ondeliverv" 
means  tnat  the  delivery  is  a  condition  precedent  to  the 
payment,  but  the  word  ''on"  has  received  a  con- 
struction in  the  case  of  Beg.  v.  Humphrey,  10  A  & 
E.  385,  which  my  brother  Willes  has  referred  me  to. 
The  question  there  arose  as  to  whether  a  declaration 
to  be  made  "  upon  admission  "  to  an  office  was  to  be 
made  within  a  reasonable  time  after  the  admission, 
and  the  Court  of  Q.  B.  were  of  opinion  that  it  was 
sufficient  if  the  oath  was  taken  after  admission,  but 
the  case  came  before  the  Ex.  Ch.,  and  that  Court  says,: 
*'The  words  of  the  Act,  *  upon  his  admission,' do  not, 
as  it  appears  to  us,  mean  after  the  admission  has 
taken  place,  but  upon  the  occasioh  of  or  at  the  time 
of  his  admission  .  .  .  The  word  *  upon,'  in  different 
cases,  may  undoubtedly  mean  before  the  act  done  to 
which  it  relates,  or  sinmltaneously  with  the 
act  done,  or  after  the  act  done,  according 
as  reason  and  good  sense  require  the  inter- 
pretation with  tiLvc^SkiCft  \»  >&»  ^a^scMEiX  ^jss^  ^^^ 
\  iu!hq|BOtr>inaX\Bt  cA  ^to ^sMtfXimwpX^    '\>ax>^- 
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CleftT  sUtemeat  of  the  various  meanings  that  ma^  be  [ 
put  upon  the  vord  "  on ;"  it  may  be  before,  it,  or 
after,  and  we  must  look  at  the  intention  of  the 
charter-party.  Could  it  be  the  intention  of  the  pits. 
that  they  ibould  luau  their  lien  ?  Could  that  be 
the  conitruction  uf  the  charter-party  ?  One  would 
■appoae  that  the  two  things  should  be  done  atmul- 
taaeoosly,  tbat  the  pits,  abuuld  be  paid  at  tbe  time 
of  delivery.  If  a  man  is  ready  to  pay  the  freight 
he  i«  entitled  to  the  delivery,  and  he  la  not  entitled 
to  delivery  if  he  ii  not  ready.  There  is  a  case  of 
Blad:  r.  Smt,  2  Moo.  P.  C.  C,  N.  S.,  277,  to  which 
my  brother  Wjllei  hat  called  my  atteaCion.  The 
point  there  was  very  similar  to  the  present  case, 
«nd  the  Privy  Councii  affirmed  the  judgment  of  the 
court  below  to  the  effect  that  the  terms  of  the 
charter-parly,  that  the  freight  should  be  pud  on 
delivery,  entitled  the  master  to  demand  freight  ai 
the  time  of  delivery,  irrespective  of  the  custom  of 
the  port  of  delivery.  That  seems  to  determine  this 
qniitiOQ  if  authority  were  necessary.  Neither 
party  is  entitled,  the  one  to  delivery  without  pay- 
meat  of  freight,  or  the  other  to  freight  without 
delivery.  That  being  so  on  the  construction  of  the 
charter-party,  it  is  said  that  the  finding  of  the  jury 
is  ambiguous,  and  there  is  the  same  ambiguity  as 
to  the  meaning  of  the  word  "on."  1  understand 
the  Qnding  to  be.  chat  the  pit*,  were  ready  lo 
deliver  on  beio);  paid  cash  at  the  time  of  delivery. 
It  was  the  deft,  who  was  not  ready  to  pay,  and  be 
insisted  on  having  the  cargo  bofore  he  paid,  the 
effc-ct  of  which  would  have  been,  that  the  pits,  would 
have  lost  their  lien.  The  next  point,  that  the  pits. 
were  not  ready  and  willing  to  deliver  the  car|[u 
except  on  prepayment  of  freight,  is  disposed  of  by 
what  I  have  already  said,  and  therefore  I  think  the 
rote  should  be  discharged. 

WiLLBS,  J.— Not  having  heard  all  the  arguments, 
I  take  no  part  io  the  decisioa,  but  1  agree  so  far  aa 
I  have  heard  them. 

H.  Shith,  J.— I  am  of  the  same  opinion.  The 
quettion  turns  on  the  words  of  the  charter-party: 
"  One-third  in  cash  on  arrival  at  Bristol,  and  two- 
thirds  on  right  delivery  of  the  cargo  by  good  and 
approved  bill*  payable  in  London,  or  cash,  at  the 
option  of  the  charterer."  It  was  contended  at  the 
trial  that  the  true  meaning  of  this  clause  was,  that 
tbt  freighter  was  entitled  to  have  entire  delivery 
of  the  cargo,  and  that  the  shipowner  was  t«  part 
with  his  lien,  making  the  delivery  a  condition  pre- 
cedent to  the  right  to  freight,  and  leaving  to  the 
shipowner  nothiiig  but  his  right  of  action.  I  think 
that  is  not  the  right  construction,  but  that  the  pay- 
ment of  freight  and  the  delivery  were  to  be  con- 
current acts.  There  is  no  authority  in  favour  of 
the  contention  of  the  deft.  The  case  of  Faslei 
T.  Collig,  cited  by  Mr.  Hughes,  was  a  right  decision, 
but  it  vraa  on  quite  a  different  charter-party.  The 
shipowner  there  had  nut  stipulated  that  his  lien 
should  continue,  and  freight  was  to  be  paid  two 
months  after  the  ship  was  reported.  Then  it  is 
■aid  that  the  pits,  were  not  ready  to  deliver,  and 
that  they  demanded  freight  before  they  were  ready 
to  deliver.  But  it  aecms  from  the  evidence  and 
the  finding  of  the  jury  that  they  were  ready.  1 
understand  tbat  there  must  be  a  concurrent  readiness 
and  willingness  to  deliver  and  to  pay  the  freight,  and 
when  the  case  c^mcs  to  the  jury  they  nmtt  bt- 
satisfied  that  the  one  in  default  was  ready  to  per- 
form his  part  of  the  stipulations  if  the  other  wat 
also.  Here  the  pits,  were  both  ready  and  willing 
to  deliver,  but  the  deft,  was  neither  ready  nor 
willing  to  pay  the  freight.  Upon  the  whole,  there- 
fore,  I  think,  that  the  pita,  wore  ready  aoi  iiWWn^ 
toperfonn  [heir  part  of  the  contract,  wnl  l^l>  ^^ ' 
moohat  to  entitie  them  lo  Tn»inta.in  tUikcttoa, 


rliere  the  deft  was  not  ready.  Pordofft  r.  CU, 
Wmt.  Saand.  320,  shows  that  where  anch  acts  *• 
Ills  are  to  be  done,  which  in  point  of  fact  cannot  b* 
.me  concurrently,  there  mult  be  a  readineMaad 
I'iUingnesi  oq  both  sides- 

Sm/m  duAargti. 

Attorneys  for  the  pits..  WiOianuira  mai  BiS. 
AttoriMji  for  tiie  deft.,  Cotttrill  and  Saat. 
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Wilson  v.  Joms. 

ifarine  iiuuranct — Allaalic  Telegraph  Cable — Siijad- 
maller  inaurtd — Ptrile  ininired  againtt — ToUd  Ms. 

'ht  pit.  being  a  eharfkoider  in  (Ac  AHaatic  T^tgnfk 
Coawany,  bi/  a  pdica  ofiruurana  the  iimteriat  parlt 
o/ahich  mere  om/oIIoibi.  earned  himitJ/ ta  be  intvW: 
"  Loit  or  not  iul,  at  and  from  Ireland  to  Neiejbai- 
bad,  the  ritk  to  coausence  at  and  from  attd  imii£i§ 
the  lading  of  the  eab/t  on  board  the  Great  EastcfD, 
and  10  rvnliaue  until  the  taid  able  be  had  in  at 
coitliauoia  length  belioeta  Ireland  and  NerfoiuSaid, 
and  ualil  100  aiordi  ihidl  kaM  beta  tranamiltid  fim 
Ireland  lo  Neu:foititdtaiid  and  vice  vertu,  the  riik 
on  Ihii  po/iri/  then  to  aaea  and  delennine,  if»i  osf 
kind  of  goodi  and  merehanditet,  and  aim  vpot  w 
body,  j-c,  of  the  good  ihip  vr  Hotel  calUd  the  Gns> 
Eastern."  .  .  .  The  polieg  then  MiaU  on  :  "TU 
laid  lAip,  ^c,  goodi,  and  nurchandiMt*,  ^^  f"  <■ 
much  aM  concerju  the  aaured  by  agretneMl  oetaeeM  df 
osaurecf  and  the  atturen  in  (Au  poUet,  are  aad  iU 
be  Balned  at  200L  on  the  A  tianlic  Cable  value,  Kq,  ■ 
taenli/  tharee  valued  at  WL  perthare  gondii  it  hnlf 
agreed  and  underilood  that  thit  poUcf,  in  oiMttM  H 
all  peril*  and  aumillia  herein  ipecified,  ihaM  a — 


rery  ritk  and  contingency  attending  the  ommuci 
\nd  tuccftful  laying  of  u«  eob/e  from  and  ucndiig 
n  hiding  on  hoard  the  Great  Eastern  until  100  •etrm 


..   liltetl  from  Irthnd  to  Newfotii ,  _ 

vice  ve.-sa,  ani  it  it  distinctly  agreed  and  dnlani 
that  the  tnnuinisnon  of  the  laid  lUO  wonkfnm  Ir»- 
land  to  Newjoundland,  and  via  veria,  thall  ii  tt 
etsential  condition  of  thii  policy').  Toitckiitg  thtti- 
venlnret  and  peril)  mhicA  we  the  iatarrri  areeoKlelei 
lo  bear,  nnddo  take  upon  oarielva  in  thit  Ki<fage,i^ 
are  of  the  teas,  j-c.,  and  of  all  other  perilt,  loami,  ail 

Ihefiu 

Ihe  Great  Eastern  had  ilorted  mth  o&oal  33W 
JMi7ea  of  cable  on  board,  and  had  laid  from  1100  f» 
1!(K)  miles,  when  a  fault  honing  been  tUtcoBind.  Ot 
cable  Itad  lo  be  hauled  in,  and  while  Mu  nu  huf 
done,  the  urealher  being  fair  at  the  time,  the  tinit 
profing  too  qreat,  the  ciutle  parted  and  part  leeMt  Ii 
the  bottom.  7^  e  Great  £aatera  (Am  rttamedwf^ 
uiith  the  renuiinder  .- 

/leU  {affirming  the  derision  of  the  Qilrrt  of  Er). 
that  the  riik  by  which  the  lost  occurred  ma  a  ^u^ 
iiaured  against  by  the  policy,  and  that  imm  the  Irm 
coaslniclion  of  the  policy  the  iiunruiice  Mtii;  M  d' 
eijKcled projils  of  the  adoenfare,  there  mu  a  Mallei 
This  was  an   action   by    a   aharehalder  in   tbe 

M.\«.nx,\c^  Telegraph   Company,   aguiut  an  udat- 
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giren  above,  together  with  the  pleadings  and  the 
facu  of  the  case,  is  fully  set  out  in  14  L.  T.  Rep. 
N.  S.  65.  The  words  inclosed  in  brackets  were 
written  in  the  margin  of  the  policy,  which  was  in 
fact  an  ordinary  printed  form  of  marine  policy  with 
blanks  to  be  filled  up,  opposite  to  the  clause 
*'  touching  the  adventures  and  perils,  &c" 

A  verdict  was  entered  for  the  pit.  for  the  full 
amount  claimed  on  the  policy,  leave  being  reserved 
to  the  deft,  to  move  to  enter  the  verdict  for  himself 
on  the  gpround  that  the  loss  was  not  by  the  perils 
insured  against,  or,  if  any,  only  an  average  loss,  and 
there  was  no  evidence  to  show  that  it  was  higher 
than  8  per  cent. 

The  Court  of  Ex.  discharged  a  rule  obtained 
accordingly  by  Brett,  Q.  C,  and  against  this  de- 
cision the  deft,  now  appealed. 

Brett,  Q.  C.  (with  him  Cohen)  for  the  app. — There 
are  two  questions ;  first,  what  is  the  subject-matter 
of  the  insurance :  secondly,  whether  the  loss  was  by 
a  peril  insured  against.  If  the  insurance  is  on  the 
adventure  it  is  a  mere  wager.  [Blackburn,  J. — A 
wager  is  when  the  party  has  no  interest  in  the 
event.]  At  any  rate  apt  words  must  be  used  in  the 
description  of  such  a  subject-matter.  The  usual 
form  of  marine  policy  is  used,  and  the  sort  of 
insurance  suggested  is  not  one  which  an  underwriter 
would  contemplate  or  be  likely  to  enter  into.  Now 
here  the  pit.  might  very  well  intend  to  insure  the 
cable  as  that  upon  the  safety  of  which  the  success 
of  the  adventure  depended.  The  cable  is  a  part  of 
the  property  of  the  company  in  which  he  is  a  share- 
holder, and  he  is  therefore  interested  in  it  as  being 
part  of  such  property.  The  insurance  is  expressed 
to  be  *'  on  the  Atlantic  Cable,"  and  what  follows  is 
merely  inserted  to  make  the  policy  a  valued  instead 
of  an  open  policy.  The  words  describe  the  subject- 
matter,  and  then  the  interest  which  the  pit.  has  in 
that  subject-matter.  The  clause  relatmg  to  the 
transmission  of  the  hundred  words  simply  defines 
the  duration  of  the  risk,  and  does  not  alter  the 
•ubject-matter  of  insurance.  If  this  be  s<>,  there  is 
no  total  loss.  [Smftb,  J.~It  is  difficult  to  see  what 
woald  be  a  total  Idss  according  to  your  contention.  | 
Then  has  there  been  a  loss  by  the  perils  insured 
Against?  The  words  in  the  margin  must  be  read  as 
following  the  printed  words  specifying  the  risks 
insnred  against,  and  then,  according  to  the  well- 
known  rule,  they  must  be  construed  as  extending 
to  risks  only  efuidem  generis,  [Blackburn,  J. — But 
that  would  be  to  give  them  no  further  meaning  than 
the  general  words  at  the  end  of  the  printed  clause, 
mnd  so  in  fact  no  sense  at  all.]  They  may  have  a 
more  extended  sense  than  that,  but  they  cannot 
Include  the  incidents  of  an  ordinary  and  success- 
ful voyage.  Nothing  here  happened  to  cause 
the  loss,  but  that  which  occurs  on  every  ordinary 
voyage.  This  is  like  the  case  of  a  ship  sinking  in  a 
perfectly  calm  sea :  that  would  be  no  evidence  of  a 
lots  by  any  peril  against  which  the  underwriters 
insured,  but  only  of  a  loss  through  some  defect  in 
the  ship  itself.  [Willbb,  J.— I  do  not  know  that  it 
can  be  said  as  a  matter  of  law  that  in  such  a  case 
the  judge  ought  to  direct  a  verdict  for  the  def ts.] 
The  jury  would  not  be  justified  in  such  a  case  in  say- 
ing that  there  was  a  loss  by  the  perils  of  the  sea.  But 
assuming  that  the  loss  here  was  by  a  peril  insured 
against,  how  can  it  be  a  total  loss  ?  Looking  at  the 
case  in  either  aspect,  as  one  of  insurance  on  the 
cable  or  one  of  insurance  on  the  adventure,  there  is 
not  a  total  loss.  In  the  first  case  it  is  clear  there 
was  not.  In  the  second  case  the  adventure  was  not 
totally  lost.  Part  of  the  cable  remained,  and  the 
value  of  the  shares  was  not  totally  gone.  In  fact,  by 
what  took  place  it  was  shown  that  the  part  of  the 
cable  that  had  sank  couid  be  recovered.  [Black- 
Koa^  J,^I§'not  that  like  the  caae  of  a  capture, 


where  there  is  a  total  loss  at  one  time  although  a 
tpes  recuperandi  remains,  and  if  the  ship  be  re- 
captured what  was  once  a  total  becomes  only  an 
average  loss?]  From  that  instant  the  ultimate 
success  of  the  adventure  became  morally  certain. 
Then  it  was  said  that  the  insurance  was  on  the 
success  of  the  adventure  on  that  voyage.  That  is 
nowhere  stated  in  the  policy.  Surely  it  would  be  a 
construction  leading  to  strange  results.  Suppose 
some  trifling  accident  occurred  which  prevented  the 
cable  from  transmitting  messages  for  the  time,  but 
that  the  mischief  could  easily  be  remedied  after  the 
voyage,  then,  though  the  value  of  the  shares  would 
rise  greatly,  the  underwriters  would  be  liable  to  pay 
the  full  amount  as  though  the  whole  adventure  had 
totally  failed.  The  contract  would  not  then  be  one 
of  indemnity,  but  like  a  mere  wager  that  the  cable 
would  be  successfully  laid  in  a  certain  space  of  time, 
three  months  for  instance,  which  would  be  lost  if  it 
was  successfully  laid  within  three  months  and  a  day. 
He  cited 

Paterson  v.  Harris,  1  B.  ft  S.  886;  5  L.  T.  Bep.  N.  S. 
58. 

Temple,  Q.  C.  (with  him  L.  Temple),  for  the  resp., 
was  not  called  upon. 

Willes,  J. — This  is  an  appeal  from  a  decision 
of  the  Court  of  Ex.  discharging  a  rule  to  enter  a 
verdict  for  the  deft,  in  an  action  on  a  policy  of 
insurance  on  the  ground  that  the  loss  which 
occurred  was  not  a  loss  by  a  peril  of  the  sea,  or  any 
other  peril  insured  against;  and,  secondly,  that  if 
it  was  it  was  not  a  total  loss,  and  that  there  was 
no  proof  that  the  average  loss  was  over  8  per  cent. 
In  deciding  this  case  almost  everything  depends 
upon  the  construction  of  the  policy,  consisting  in 
this  case  of  written  words  superadded  to  an 
ordinary  printed  form,  and  this  construction  we 
must  therefore  now  consider  and  decide  upon.  Now 
this  was  a  policy  of  very  unusual  character,  con- 
taining provisions  for  the  insurance  of  an  under- 
taking of  a  very  novel  and  speculative  description ; 
an  undertaking  by  wh^ch  a  joint-stock  company 
sought  to  establish,  for  profit  to  themselves,  a  tele- 
graph across  the  Atlantic,  for  which  purpose  it 
became  necessary  to  lay  down  a  cable  at  the  bottom 
of  the  ocean  for  a  distance  of  over  2000  miles. 
This  was  a  project  involving  great  risk  and  uncer- 
tainty, and  until  the  cable  was  laid,  the  shares  in 
the  undertaking  were,  of  course,  of  very  question- 
able value,  but  it  was  expected,  and  no  doubt  with 
reasonable  probability,  seeing  the  great  efforts  that 
were  made  to  carry  out  the  project,  that  if  success 
were  attained,  very  large  profits  would  be  made. 
In  this  undertaking  the  pit.  had  shares.  Now,  it 
is  most  material  to  observe  the  character  of  his 
interest  and  position  as  the  holder  of  these  shares. 
The  proposition,  which  was  very  properly  assumed 
in  the  argument,  and  might  be  asserted  without 
the  necessity  of  referring  to  any  authority,  but 
which  is  the  result  of  what  has  been  decided  in 
the  highest  tribunal,  was  this,  namely,  that  the  pit., 
in  respect  of  his  shares  in  this  joint-stock  company, 
had  no  immediate  interest  in  the  cable  itself.  The 
shareholders  have  an  interest  in  the  profits,  but  not 
in  the  property  of  the  concern  itself.  Upon  this 
principle  is  founded  the  decision  that  shares  in  a 
company  are  not  within  the  Mortmain  Act.  So  here 
we  have  a  person  who  has  an  interest  in  the  profits 
to  be  earned  by  the  cable  if  laid,  but  not  a  direct 
interest  in  the  cable,  insuring  the  expected  profits 
against  perils  which  are  expected  to  happen.  We 
must  read  the  policy  with  reference  to  that  state  of 
things  and  of  law,  with  which  men  of  business 
must  be  taken  to  be  faxsvvliax.    "Lfe\.>»  n5c«.vw  V*J«-  ••x 
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in  the  profits  to  be  made  by  the  cable,  if 
it  should  sanrive  all  contingencies  and  become 
snocessful,  as  it  must  be  taken  between  these  parties 
would  have  been  the  case  if  the  hundred  words  were 
safely  transmitted?  That  is  the  first  question. 
Then  if  the  language  is  plain  as  to  the  subject- 
matter  insured,  that  is  to  say,  that  it  is  the  interest 
of  the  pit.,  it  will  be  plain  that  the  insurance  is 
upon  the  interest  in  the  expected  share  of  the 
profits  itself,  and  not  on  the  shares  themselves,  or 
the  cable  in  any  other  sense  than  as  connected 
therewith.  It  was,  no  doubt,  in  one  sense  an  insur- 
ance on  the  cable,  that  is  to  say,  affecting  the  cable. 
It  is  just  like  the  case  of  an  insurance  of  freight ; 
that  is  an  insurance  affecting  the  ship;  the  two 
things  are  so  connected  that  they  cannot  be  dis- 
severed except  in  cases  where  the  freight  is  affected 
by  the  loss  of  goods.  And  then  again  it  may  be  said 
that  the  insurance  of  freight  is  an  insurance  of 
goods  ;  that  is  connected  with  goods,  because  if  the 
goods  are  lost  the  insurers  will  be  liable  for  the 
freight  just  as  if  the  ship  was  lost.  Now,  except  in 
this  sense,  when  the  words  here  used  are  looked  at, 
it  is  plainly  an  insurance  on  the  plt.'s  mtercst  in  the 
profits  of  the  undertaking  or  adventure.  We  shall 
have  presently  to  determine  whether  that  is  the 
adventure  as  limited  to  the  attempt  to  lay  the  cable 
on  this  occasion,  or  as  extended  to  any  other 
attempt.  The  first  part  of  the  description  is  as 
follows:  '*The  said  ship,  &c^  and  merchandise,  &c 
for  so  much  as  concerns  the  assured  by  agreement 
between  the  assured  and  the  assurers  in  this  policy, 
are  and  shall  be  valued  at  200L  on  the  Atlantic 
Cable."  If  that  stood  alone,  that  would  not  be  a 
sufficient  description  of  what  we  think  the  pit. 
intended  to  insure.  Whether  the  pit.  would  have 
had  a  sufficient  interest  within  the  statute  in  that 
case,  I  do  not  wish  to  express  an  opinion,  and  I  only 
mention  the  point  lest,  as  it  was  mentioned,  we 
might  be  thought  to  have  overlooked  it.  The  policy 
then  goes  on,  "  Value,  say  twenty  shu^s,  vadued  at 
10^  per  share."  Thus,  we  have  language  qualifying 
the  previous  language,  followed  by  a  context 
plainly  showing  that  the  plt.*s  interest  in  the  profits 
to  be  derived  from  his  shares  was  what  was 
insured  for ;  then  follow,  or,  to  be  more  strictly 
aocurate,  are  inserted  in  the  margin,  these  words 
in  writing :  *<  It  is  hereby  agr^d  and  understood  that 
this  policy,  in  addition  to  all  perils  and  casualties 
herein  specified,  shall  cover  every  risk  and  contin- 
gency attending  the  conveyance  and  successful 
laying  of  the  cable  from  and  including  its  lading  on 
board  the  Great  Eastern  steamship  until  one  hundred 
words  be  transmitted  from  Ireland  to  Newfoundland 
and  vice  vergd** — words  specially  excluding  an 
interpretation  confined,  as  suggested  in  the  argu- 
ment, to  perils  of  the  seas,  or  peiils  included  in  the 
more  general  words  at  the  end  of  the  printed 
enumeration  of  perils  insured  against,  and  referring 
to  the  peculiar  and  especial  perUs  and  casualties  to 
which  this  novel  subject  of  insurance  would  be 
exposed.  Then  follow  these  words:  ^*And  it  is 
distinctly  agreed  and  declared  that  the  transmission 
of  the  said  one  hundred  words  from  Ireland  to 
Newfoundland,  and  vice  versa,  shall  be  an  essential 
condition  of  this  policy."  On  looking  to  the  subject- 
matter  of  insurance  and  those  words  it  is  impossible 
to  avoid  coming  to  the  same  conclusion  as  Martin,  B. 
came  to  at  the  crial,  and  which  was  afterwards 
confirmed  by  the  Court  of  Ex.  Mr.  Brett  has 
argued  against  this  conclusion.  His  argument  at 
one  time  almost  amounted  to  this :  that  if  the  court 
should  put  this  construction  upon  the  policy  the 
result  would  be  that  the  parties  really  entered  into 
what  was  only  a  wager.  Now,  if  by  that  is  meant 
wager  such  aa  womd  come  within  the  d  &  9  Wet. 


speculative  contracts  in  which  the  paitiM  have  m 
interest,  but  only  what  are  ordioarily  known  as 
wagers ;  that  is  to  say,  bets  on  future  events,  not 
indemnities  against  injury  to  an  interest  piactloally 
distinguished  from  wagers.  Then  it  is  said  that  tins  is 
an  unusual  kind  of  insurance,  and  the  court  ought 
not  to  come  to  the  conclusion  that  the  underwritoi 
meant  to  insure  profits  so  speculative  and  so  onnsnsl 
a  subject  of  insurance.  The  answer  is,  that  the 
only  proper  conclusion  to  be  come  to  in  respect  of 
such  considerations  is  to  make  quite  sure  that  tfas 
language  used  has  the  novel  effect  attributed  to  it, 
but  not  to  be  deterred  from  giving  effeot  to  it  if  itbai 
because  this  is  a  novel  kind  of  insurance.  A  similar 
kind  of  argument  was  used  in  McSicinmt  t.  The  Ba^d 
Exckatufe  Iimurance  Society,  18  L.J.  198,  Q.  B.;  14  Q.B. 
634.  That  was  a  case  of  insurance  of  profits  on  goods. 
McSwincy  had  bought  6000  bags  of  rice  in  India, 
and  sold  them  at  a  distant  port,  and  insured  the 
profits  upon  the  rice.  When  the  ship  was  at  Msdru 
ready  to  receive  the  6000  bags,  and  1200  had  been 
put  on  board,  she  was  blown  out  to  sea  and  injured, 
so  that  the  rice  on  board  was  spoiled,  and  line  re- 
mainder had  to  be  sent  later  in  another  ship.  Theplk's 
contract  for  sale  of  the  rice  could  not  be  fulfilled,  and 
the  profits  of  it  were  lost.  The  underwriters  settled 
the  claim  of  the  pit.  so  far  as  the  loss  of  profit  cm 
the  1200  bales  was  concerned,  but  resisted  any  claim 
in  respect  of  the  special  profits  and  the  quantity  not 
shipped.  The  argument  used  was  that  the  profits 
in  question  were  not  sufficiently  described  in  the 
policy,  and  also  the  subsidiary  point  was  taken 
that  the  profits  were  only  insured  in  respect  d 
goods  actually  loaded.  The  judgment  was  for  the 
pit.  in  the  Q.  B.,  and  no  one  ever  suggested  that 
the  policy  was  void  from  the  special  nature  of  the 
thing  insured.  That  judgment  was  afterwards  re- 
versed in  the  Ex.  Ch.  on  the  ground  that  the  lan- 
guage used  was  not  sufficient  to  constitute  an  in- 
surance upon  the  special  profit,  and  against  the  riik 
in  question.  The  judgment  of  Parke,  B.  ends  thus: 
*'  If,  indeed,  it  attached  to  the  pn^t  ol  those  on 
shore,  there  has  been  no  loss  of  that  profit  by  peiils 
of  the  seas,  but  only  a  retardation  of  the  voyacB  for 
which  the  def  ts.  axe  not  responsible  unless  on  a 
policy  specially  providing  for  such  an  STenU"  Tbs 
policy  before  us  seems  to  have  been  drawn  up  \ij 
some  skilful  person,  or  in  accordance  with  good  sdrioe^ 
with  especial  reference  to  the  perils  peculiar  to  the 
matter  insured.  Now,  this  being  an  insuraaoe 
upon  the  undertaking  or  adventure,  it  is  proper  to 
consider  what  that  adventure  was,  the  profits  (rf 
which  were  thus  insured.  The  language  descrittng 
the  voyage  is  as  follows:  *'At  and  from  and 
including  the  lading  on  board  the  Ortai  EaMmrn 
steamship,  and  to  continue  until  the  said  cable 
be  laid  in  one  continuous  length  between  Ire- 
land and  Newfoundland,  and  until  one  hundred 
words  shall  have  been  transmitted  from  Ireland  to 
Newfoundland  and  vice  veraA.**  The  last  part  ti 
considered  so  important  that  it  is  repeated  again, 
and  made  an  essential  condition  of  the  pn^y.  The 
conclusion,  then,  that  it  appears  reasonable  to  draw 
is,  either  that  it  was  an  insurance  on  the  adventure^ 
limited  to  the  endeavour  on  that  occasion  to  lay  the 
cable,  and  then  failure  on  that  occasion  would  be  a 
total  loss,  or  that  it  must  at  least  be  imputed  to  tfas 
parties  that  their  view  when  using  the  lan^pugs 
they  have  done  was,  that  unless  tli^  desired  residt 
was  brought  about  on  that  occasion,  it  was  to  be 
taken  that  there  was  an  end  of  the  matter.  Ttiat  at 
least  is  the  construction  one  would  be  inclined  to 
put  u[x>n  the  words  which  say  that  the  transmis- 
sion of  the  100  words  shall  be  an  essential  condition 
of  this  policy.  They  thought  that  it  was  sll  np 
w\>^  \\i<fe  sAhvciVqis^  unless  tiie  cable  could  then  be 
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the  lots  was  a  loss  by  the  perils  of  the  sea ;  or,  to 
speak  more  accurately,  the  perils  insured  against,  or 
not.  If  the  policy  had  only  contained  the  ordinary 
printed  lan^^uage  of  a  policy,  we  might  have  had  to 
do  what  there  is  very  little  authority  to  assist  us  in 
doing,  namely,  to  put  a  construction  upon  the  ordi- 
nary general  words  at  the  end  of  the  clause  enume- 
rating the  risks,  **  all  other  perils,  losses,  or  mis- 
fortunes that  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods,  &e,**  This  is  not  neces- 
sary, for  the  same  reasons  as  hare  been  already 
referred  to.  On  reading  the  words  inserted  in  the 
margiu,  and  those  describing  the  subject-matter  of 
insurance  and  the  duration  of  the  risk,  and  looking 
to  the  words  introduced  which  expressly  provide 
that  *'this  policy,  in  addition  to  all  the  perils 
and  casualties  herein  specified,  shall  cover  every 
risk  and  contingency  attending  on  the  con- 
veyance and  successful  laying  of  the  cable," 
nntil  the  specified  number  of  words  have  been 
transmitted,  it  is  quite  clear  that  the  parties  have 
decided  this  very  question  for  themselves,  unless  it 
should  appear  that  in  fact  the  peril  by  which  the 
loBs  oocuired  is  to  be  attributed  to  some  inherent 
vice  or  other  implied  exception,  if  any,  to  the  con- 
tract of  insurance  contained  in  the  policy.  It 
appears  that  the  vessel  set  sail :  the  cable  was  laid 
down  for  a  considerable  length,  and  then  one  morn- 
ing it  was  discovered  that  the  current  did  not  pass, 
and  a  portion  of  the  cable  hj&d  to  be  hauled  back. 
While  this  was  being  done  the  cable  parted,  and  the 
broken  end  fell  into  the  sea.  The  weather  is 
described  in  the  ship's  log  at  and  about  the  time  of 
the  accident  as  fair  with  a  light  westerly  wind. 
There  is  no  suggestion  of  any  mala  fides.  Attempts 
were  made  to  recover  the  cable,  but  the  grappling 
iron  broke,  and  it  was  again  lost.  The  fuiventure 
was  then  brought  to  an  end  and  failed.  Now  we 
are  not  called  upon  to  decide  upon  the  facts ;  the 
only  question  is,  whether  they  was  any  evidence  to 
go  to  the  jury,  and  it  is  impossible  on  these  facts  to 
conclude  that  there  was  no  evidence  upon  which  the 
jury  might  properly  say  thac  the  loss  happened 
by  a  contingency  attending  upon  the  *' successful 
laying "  of  the  cable.  It  is  not  suggested  that  the 
cable  was  itself  defective.  One  may  imagine  that 
some  kink  may  have  formed  in  the  part  being  drawn 
in  which  caused  the  cable  to  part.  This  suggestion 
I  make  only  by  way  of  argument,  not  professing  to 
be  practically  acquainted  with  the  details  of  the 
matter,  but  still  it  affords  a  sound  argument  enough 
to  show  that  the  learned  judge  could  not  have  with- 
drawn the  case  from  the  jury.  Then  we  come  to 
the  question  whether  there  was  a  total  loss. 
Now  Mr.  Brett  well  said,  if  the  insurance  was 
on  the  cable  there  was  no  total  loss ;  but  it  is  un- 
necessary to  enter  into  that,  because  we  have  come 
to  the  conclusion  on  the  construction  of  the  policy 
that  the  insurance  was  not  upon  the  cable,  but  upon 
the  profits  of  the  adventure,  and  that  being  so,  there 
was  either  a  total  loss  if,  as  I  am  inclined  to  think, 
the  adventure  was  limited  to  the  voyage,  of  the 

Sofits  insured— that  is,  the  profit  to  be  made  by  lay- 
g  the  cable  on  that  occasion^or  there  was  as  much 
a  total  loss  by  reason  of  the  parting  of  the  cable, 
according  to  the  language  of  the  agreement  itself, 
as  when  a  ship  is  totally  lost  by  capture,  though 
there  are  friendly  ships  of  war  about  in  such  num- 
ber as  to  make  it  not  improbable  that  it  may  be 
recaptured.  Whatever  subsequent  events  might 
happen,  the  just  conclusion,  on  the  principles  of 
insurance  law  and  on  the  contract,  is  that  the  loss 
was  presumably  and  conventionally  total  when  the 
accident  occurred.  To  conclude,  therefore,  the 
insurance  was  on  the  plt.'s  interest  valued  at  2001, 
on  shares  in  an  adventure  by  which  it  was  sought 
to  obtain  profit  by  laying  down  a  cable  so  aa  to 
tnaMn^tmemageBtoandhofm  that 


or  on  the  interest  which  he  had  in  the  adventure 
not  limited  to  that  occasion,  but  taking  it  to  be 
assumed  that  all  chance  of  ever  succeeding  would 
be  gone  if  it  were  impossible  to  lay  it  on  the  occasion 
to  which  the  insurance  referred.  Martin,  B.  appears 
to  have  put  the  entire  argument  shortly  and  well 
when  he  said  that  the  insurance  was  on  the  adven- 
ture. We  are  for  these  reasons  all  of  opinion  that 
the  decision  of  the  court  below  must  be  i^Blrmed 

Blackburn,  J. — I  am  of  the  same  opinion,  and  I 
would  only  add  a  few  words  to  what  has  been 
already  said  on  the  subject.  With  respect  to  the 
proposition  that  this  contract  is  a  wager,  I  appre- 
hend that  this  policy  is  a  contract  to  indemnify 
against  loss  of  some  interest  in  the  case  of  any 
of  the  perils  insured  against  occurring.  I  do  not 
know  a  better  definition  on  this  subject  than  that 
given  by  Lawrence,  J.  in  the  case  of  Barclay  v. 
Cousins^  2  East,  544.  Here  the  pit.  was  the  owner 
of  certain  shares  in  this  company ;  they  were  about 
to  lay  down  a  cable ;  if  successful  he  would  have 
been  advantaged ;  but  the  event  did  not  happen  and 
he  was  the  worse ;  consequently  he  was  interested 
in  the  event,  and  therefore,  if  proper  words  be  used 
to  give  a  right  to  be  indemnified,  this  is  a  perfectly 
go^  policy.  Then  have  such  words  been  used  ?  it 
he  had  said  tiiat  he  insured  the  cable  he  would  not 
have  properly  described  his  interest ;  if  the  ship,  it 
would  have  been  the  same;  but  he  has  used  the 
words  which  we  now  have  to  consider,  and  I  will 
only  say  that,  looking  at  his  situation  and  these 
words,  theVe  seems  to  me  no  doubt  that  he  meant 
to  stipulate  that  if  that  interest  which  he  had  in 
respect  of  his  shares  was  frustrated  by  the 
ordinary  perils  of  the  sea,  or  the  *' other  perils" 
usually  insured  against,  or  the  additional  perils 
especially  included  in  this  insurance,  he  should  be 
indemnified  against  such  loss.  The  loss  that 
really  happened,  if  not  one  of,  the  "  other  "  perils, 
was  certainly  included  by  the  words  "  every  risk 
and  contingency  attending  the  conveyance  and 
successful  laying  of  the  cable."  Those  words  would 
have  absolutely  no  sense  at  all  unless  they  cover 
this  risk.  As  to  the  second  question,  this  loss  is 
of  his  interest  in  having  the  cable  laid  on  this 
voyage.  That  is  totally  lost.  Looking  at  it  in 
another,  though  I  rather  think  not  the  correct  way, 
his  interest  is  in  having  it  laid  this  or  any  other 
time;  but  though  there  may  remain  in  this  point 
of  view  a  chance  of  ultimate  success  by  which 
the  underwriters  would  be  entitled  to  benefit,  I 
do  not  think  the  character  of  the  loss  is  altered. 

Kbatino,  BisLLOB,  SiOTH,  and  Lush,  JJ.  con- 
curred. 

Judgmmt  qffinMd. 


T7NITED   STATES    DISTRIOT   00X7BT— 

ADMIBALTY   COXniT. 

Beported  Iqr  B.  D.  Bestsdict,  Proctor  and  Advocate. 

EASTERN  DISTRICT  OF  NEW  YORK. 

The  Stbam ship  Nbptunb. 

Bill  of  lading — Damage  to  cargo— Perils  of  the  seas 
— Proper  stowage  for  coasting  voyages — Stowage  on 
deck. 

Where  goods  were  stowed  on  the  main  deck  of  a  steamer , 
bulwarked  entirely  round  and  under  cover  of  the  upper 
deck,  well  stowed,  except  that  they  were  not  stanchwn'id 
down  from  the  top  and  no  bulkheads  were  built  behind 
them,  the  voyage  of  the  steamer  beinq  tAort,  <K)&«3^^ 
bwt  one  niqht,  iKougH  poarl  oj  \Jv%  w»|  wX  oi  %«k  «mA 
I     tJ^goods«era\i^wr«ib3a\iwA«»Xttoim\ 
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p/iaace  ailh  the  i 

deck: 
Thai  itfam-vnitli  mnkity  nici  Aart  vat/aga. 

Iht  tptffy  Irwuil  of  goodi  I'l  an  objtcl  of  n 

t/iipptrs  ai  artl  at  to  ihipoujntri.  arr  not  . 

exereiie  iht  tame  elaborale  and  dilalory  precaalioni 

ojpauuf  tht  ukisiitvdet  of  Iht  ita  aa  on  longer  and 

mart  perihui  voyagtt  : 
not  that  modi  atrt  ilowed  uilh  rtatonable  cart,  tkill, 

and  pnulaiet,  amiidtring  tit  nature,  extent,  and  umal 

perili  ofiueh  a  voi/age : 
That  tht  proximate  aaite  of  Iht  damagt,  Ihtrtfort,  warn 

me  of    tht   dungtrt  of  the  ita,    againel  ichich  the 

omtri  VB-t  not  bauni  to  provide  farther  than  f A<jr 

On  Not.  29,  1S66.  the  flmi  of  Miim,  Whitcnore, 
mud  Co.  ihipped  on  bosnl  the  iCeamship  Neptane,  at 
Bmton,  tirentj-nine  ciik*  of  iperm  oil.  The  vetiel 
wu  bound  to  New  Tork,  RQd  lell  Boitnn  in  the 
■ftemuon.  She  niually  uriiea  at  Nev  York  abciut 
■eren  o'clock  next  mciming.  nmng  round  Cape  CimI 
and  then  through  Long  Island  Sound.  The  nil 
vu  ihipped  under  a  bill  of  lodinfc,  rontaining  the 
naaal  exception  of  the  "  danicGn  of  the  aeaa." 
About  midni([ht,  before  she  reached  the  Soand,  the 
encoantered  a  hearji  blow  and  a  violent  cidss  sea. 
which  lailed  aeverAl  bniira,  during  vhiuh  the  oil 
broke  looae  uid  aome  of  Ihe  caaks  were  sIoTe. 

The  ihtppera  filed  thia  libel  to  ret^rer  their 
damajce*.  in  which  they  alleged  that  the  Inia  was 
charfieaLle  to  the  carelesaneai  of  thote  in  charge  of 
the  ihip  In  Improperly  stowinR  the  oil,  Thii  wu 
denied  by  the  ownen  of  the  ihip,  who  alleged  that 
the  damage  wai  ocuaiioaed  bj  the  danger*  of  the 
MU. 

Smith  for  llbellanta,  and 

BenedicI,  Tracy,  and  Benedict  for  the  ateanuhip. 

Shipm AN,  J.— From  the  fact*,  which  are  uncon- 
tradicted, it  will  be  aeen  at  a  glance  thnt  the  main 
qupiCion  to  be  determined  la.  whether  thii  oil  waa 
well  itowed  bo  that  the  damafte  la  chargeable  tu 
the  danger  of  the  aea.  The  evidence  separates  thia 
qaeition  into  two  branches— first,  whether  the  oil 
waa  put  in  the  right  place  on  the  ship ;  and,  second, 
whether  it  woa  properly  aecurcd  in  atowing.  On 
both  these  point*  the  tettimony  la  very  conflicting. 
Iti*  familiar  doctrine  that  the  niaaterand  ship  are 
reiponaible  for  the  stowage  of  the  cai^o  under  deck, 
and  that,  if  it  is  stowed  on  deck  without  the  content 
of  the  owner,  and  la  lost  or  damaged  In  consequence, 
even  hj  dangers  of  the  seas  excepted  in  the  bill  of 
lading,  the  carrier  is  responsible:  (The  Paragon, 
Ware  R.  322.)  This  duty  to  stow  under  dect  ia 
deemed  a  condition  nf  every  bill  of  lading,  whether 
expretaed  or  not.  Unleaa  the  liability  ia  expressly 
excluded  by  the  terms  of  the  contract,  it  will  always 
be  deemed  one  of  its  provision*.  This  ia  a  general 
mle  of  maritime  law  arising  out  of  the  geoeral  uaajce 
of  the  commercial  world.  Sometimes,  however,  a 
well-established  uniform  local  custom,  or  uaage  of  a 
particular  trade,  forms  an  exception  to  the  general 
rule,  and  relieves  the  bill  of  lading  of  this  implied 
condition.  The  doctrines  pertaining  to  this  subject 
were  diacuascd  by  thia  court  in  the  caae  of  John  //. 
Chubli  el  al.  v.  7800  bashfli  of  oalt.  June  18G4.  and  it 
it  believed,  accuralelj'  stated.  In  the  present  case, 
evidence  was  gone  into  for  the  purpose  of  proTing 
that  such  a  custom  existed  in  this  trade  between 
Neiv  York  and  Boston  ;  but  I  do  not  think  any 
tucb  custom  is  involved  here.    The  stetimcr  Ni 


jin  upper  or  hurricane  deck  upon  which  no  frnght 
i*  carried— a  main  deck  betweeo  deck*  whin  a 
rery  large  part  of  the  freight  is  atowid,  and  a 
hold  floored  off  aeTeral  feet  mboTa  the  kdao^ 
where  her  engines,  water,  boilers,  coal  and  en|dlWi 
and  propeller  shaft  are  placed,  and  where  tbm  1* 
room  fur  some  freight.  Her  cooatractton  nieM 
tarilf  requires  that  a  large  qaaatitT  of  frricU 
ihould  be  carried  on  this  main  deck.  It  ii  bn)w.<ihel 
entirely  round,  and  wholly  under  cover  of  the  uppM 
deck.  Upon  the  degree  rrf  streng^  of  the  bnlwatta 
and  upper  deck  no  queation  properly  aiiM*  hm 
They  appear  to  have  been  tight  and  suiBcieat.  Al 
iill  events  no  damage  rGsulted  to  thia  oil  from  any 
defects  in  these  part*  of  her  structure.  Tlie  ri^ 
to  carry  freight  on  thia  main  deck  without  via- 
laiing  any  implied  clause  of  the  bill  of  lading 
reaults,  in  the  judiiment  of  the  court,  Dot  fron  • 
mere  usage,  but  from  the  uecenitiea  of  the  tnda. 
Thia  vessel,  as  a  freight-boat,  fi>r  which  sbt  ii 
principally  designed,  would  be  of  little  or  lu 
valae  without  the  use  of  this  deck.  This  font  it 
known  to  all  the  world  as  a  pecutioritj  of  thi*  ui 
eome  other  claaae*  of  steam -veaseU,  to  ablppni  a* 
4ell  as  shipowners;  and  the  former,  who  seek  for  tht 
inore  rapid  transit  of  their  goods  than  sailing  veesdi 
lurniih,  must  be  dcemtd  to  assent  tu  such  dispoM- 
tion  and  arrangement  of  the  caiyo  as  tbe  pecnllic 
<'>]n9trui:tlon  of  these  ateam  veaacis  neceaurily 
involves.  But  furtber,  I  am  decidedly  of  tw 
[ipinion  that  the  stowage  of  a  cargo  on  thi*  mnt 
<leck  of  a  vessel  so  constructed  is  a  complianoa  wlA 
the  implied  claim  of  a  bill  of  lading  reqidring  it  I* 
l>e  stowed  under  deck.  Any  other  view  iuvoln* 
the  doctrine  that  the  owner*  of  tuch  abip*  an 
liable  to  shippers  for  damagea  to  goods  pessttiBf 
from  the  dangers  of  the  sea,  provided  that  they 
are  stowed  on  this  deck.  These  veos^  tbi% 
must  carry  no  more  cargo  than  they  can  sto'  ia 
ibat  part  of  their  hold*  not  occupied  with  eagiae^ 
water,  coal,  boiler*  and  propeller  abaft,  or  beccoM 
Insurers  against  all  marine  perils  resulting  (ina 
ihe  violence  of  the  wind  and  wave*.  I  shoold 
require  very  strong  and  cogent  reasone  to  bring  om 
to  a  conclusion,  the  effect  of  which  would  teqnii* 
ihese  veatela  either  to  run  with  very  light  trnf[llH 
or  to  assume  tesponsibiliiiea  that  in  tbe  end  woald 
involve  this  carrying  trade  by  Steam  over  this  and 
■liniilar  routes  in  ruin,  and  probably  lead  to  its  n- 
linclion.  If  the  doctrine  contended  for  by  Uielibd- 
Unts  is  to  prevail,  a  steiuner  Ilka  the  yq>ttau  migkt 
have  her  whole  upper  worka  swept  off  by  arenstis** 
hurricane,  and  the  lualn  part  of  a  full  cargo  carrisd 
overboard,  and  yet  bcr  owners  be  liable,  pravidid 
the  freight  in  the  hold  escaped  destruction.  By  tliit 
))eculiar  construction  of  these  and  aimilar  clstiw 
uf  *team-ve*sels,  great  capacity  for  carrying  frdgU 
is  combined  with  rapid  transit,  and  this  eonra*  *) 
uell  to  the  benefit  of  the  shipper  and  the  comnKf- 
cial  world  generally  as  to  Uie  shlpowuer  ;  for  il 
•steamers  are  to  beoUowed  to  carry  no  mors  fielfU 
than  they  can  stow  in  their  holds,  withoat  be- 
coming absolute  Insurers  against  all  perils  at  Itia 
sea,  it  is  evident  that  this  mode  of  trantpartalsM 
must  be  abandoned,  or  the  ratea  of  freight  so  muek 
enhanced  as  to  render  it  impracticable.  The  evi- 
dence in  the  present  case  shows  that  it  iaaconuMH 
practice,  as  it  must  neceasarily  be,  to  *tow  wl  lai 
similar  articles  in  thi*  class  of  vcssela  on  tbe  m^ 
decks.  This  is  proved  by  tbe  claimant's  wik 
Tieasea,  and  by  Capt.  Fish,  one  of  the  witneosta  ttc 
Ihe  lihellants.  The  latter,  who  is  master  of  ap*D- 
l>eller  plying  between  New  Bedford  and  New  Tork, 
testifies  that  he  carries  oil  moatly  in  cask*  gf  aU 
sizes,  holding  from  one  to  ten  barrela,  and  that  k* 
alwKj*  «»w*  on  this  deck  when  he  l        ""  '  "' 


involved  here.     _._ -    ,     .  . 

f"u  il  A  iMTge  pmpelleT,  belonging  to  a  we\Y-^nowo\ t'A4-,>iii<.,»»sta«»a.'5\M»E»»«d,  the  _. 
ei»u  oi  vewel*  which  ply  oat  o!  tM«  port,  widiwrtitoatviia.dl  ■&»  •saxom^L'^iiaik 
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to  stow  freight  on  this  main  deck  on  mere  usage. 
It  is  groonied  on  the  neoeMities  of  transportation 
by  this  class  of  ressels,  which  have  to  be  constructed 
with  reference  to  this  mode  of  arranging  the  cargo, 
mnd  to  which  shippers  must  be  deem^  to  have  con- 
aented.  The  conclusion  is,  tiiat  the  placing  of  this 
oil  on  the  deck  where  it  was  stowed  was,  of  itself, 
no  breach  of  duty  or  yiolation  of  any  implied 
■Hpnlation  in  the  bill  of  lading.  There  is  another 
feature  vf  the  eyidenoe  for  the  libellants,  as  to  the 
propriety  of  putting  this  oil  on  the  main  deck,  which 
lequins  to  be  noticed.  Some  of  their  witnesses  say 
tfaiti  in  their  judgment  it  should  have  been  put 
hefanr  to  comet  the  rolling  of  the  ship ;  and  Capt. 
Arnold,  an  intelligent  shipmaster,  testifies  that  tne 
Niptum  was  not  seaworthy,  with  the  freight  she  had 
on  deck  and  nothing  in  the  hold.  His  experience, 
though  yery  great,  I  infer  from  his  testimony,  has 
been  confined  to  sailing  resseU,  and  genenuly  to 
long  Toyages  at  sea.  Now  the  captain  of  the  Neptune 
states  that,  with  water,  engine^  boilers,  coals,  &c., 
his  ship  had  600  tons  of  ballast  below,  and  that  she 
bad  not  more  than  100  or  150  tons  of  freight  on 
deck.  The  eyidence  on  this  point,  as  to  the  ^ect 
of  putting  this  oil  below,  is  conflicting,  and  I  am  not 
satisfied  that  stowing  these  twenty-nine  casks  tiiere 
would  haye  materially  prevented  or  modified  tiie 
rolling  of  the  ship.  The  remaining  question  to  be 
considered  is,  whether  the  oil  was  properly  stowed 
where  it  was  placed.  The  captain  of  the  Niptum 
states  that  it  was  stowed  under  his  superintendence, 
four  casks  in  a  tier,  fourteen  on  one  side  of  the 
engine-room  and  fifteen  on  the  other.  Lard  in  easks 
was  placed  between  the  oil  and  engine-house,  on 
heads.  The  oil  was  dunnaged,  bilge  free,  bung  up, 
chime  and  chime,  each  cask  chocked  separately,  and 
where  the  oil  would  not  fill  up,  lard  was  put  in 
and  scantling  between  driven  in  thoroughly,  so 
that  it  would  not  stave  the  head  of  the  cask  or 
work,  and  the  scantling  nailed  to  the  bed  and  decks 
at  the  after  tier.  He  states  that  he  has  had  expe- 
rience in  stowing,  and  that  this  was  well  done. 
Upon  the  question  of  whether  this  was  good  stow- 
age or  not  a  number  of  experts  were  called  on  both 
sides.  Their  testimony  is  very  conflicting.  Those 
examined  by  the  libellants  do  not  agree  in  details  as 
to  what  the  stowage  should  have  been.  I  think, 
however,  that  one  of  them,  Captain  Arnold,  states 
accurately  and  clearly  what  the  stowage  was  in  fact, 
and  what  it  might  have  been.  He  says :  '*  I  think 
that  there  is  no  difficulty  in  stowing  a  cargo  so  that  it 
will  stand  the  rolling  of  the  sea,  so  long  as  you 
have  the  control  of  your  vessel.  I  think  that  if  this 
cargo  had  been  properly  stowed  in  port,  there  would 
have  been  no  damage.  The  cargo  was  veir  well 
stowed  with  the  exception  that  it  was  not  stanchioned 
down.  It  should  have  been  floored  over  the  top  and 
stanchioned  down.  The  outer  tiers  should  have 
been  stanchioned  from  one  deck  to  the  other,  so  as 
to  form  a  bulkhead.  These  stanchions  should  have 
been  deated  down  at  each  end.  This  should  have 
been  done,  or  the  outer  tier  of  chocks  should  have 
been  spiked  down  so  as  to  have  held  the  casks." 
The  testimony  of  this  witness  is  in  some  particulars 
confirmed  by  Captain  Story,  who  was  also  examined 
by  the  claimants,  and  who  says  that  the  dunnage 
was  proper,  but  that  the  casks  should  have  been 
stanchioned  down.  He  says,  however,  that  it  is 
not  usual  to  nail  the  chocks.  As  already  stated, 
the  libellants'  experts  do  not  agree  as  to  all  the 
details  necessary  to  be  observed  in  stowing  such 
material  as  this  oil.  But  I  think  that  upon  the 
whole  evidence,  it  is  clear  that  this  oil  was  well 
stowed  for  any  voyage,  with  the  exception  of  fioor- 
ing  off  and  stanchioning  down  the  casks  from 
above,  and  stanchioning  between  the  decks  fore  and 
aft  of  ihe  outer  tiers  so  as  to  form  bulkheads.  The 
first  pvecaution  would  probably  have  kept  the  casks 
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from  being  thrown  out  of  their  beds  by  the  violent 
motions  of  the  ship^  and  the  latter  would  have  kept 
them  from  rolling.    Whether  the  jumping  of  the 
casks  in  their  beds  set  any  of  them  leaking,  inde- 
pendently of  their  rolling  about  after  they  broke 
loose,  does  not  appear,  and  therefore  it  cannot  be 
determined    with    certainty   whether    bulkheads 
alone,  of   the   kind    suggMted,    would    have  se- 
cured them  against  all  injury.    The  opinion  of 
Captain  Arnold  (and  I  think  it  is  the  better  one) 
appears  to  be  that  both  precautions  were  neces- 
sary to  prevent  injury,  under  the  circumstances. 
Now  it  is  evident  that  these  precautions  are  those 
required  on  the  longest  voyages  and  through  the 
most  tempestuous  seas,  where  heavy  gales  are  almost 
certain  to  be  encountered  before  the  port  of  destina- 
tion is  reached.    They  are  such  as  would  protect  the 
cargo  under  any  rolling  of  the  ship,  however  violent^ 
at  least  until  her  navigators  should  lose  all  control 
over  her.    The  question  here  naturally  arises,  were 
they  such  precautions  as  are  required  by  the  exer- 
cise of  ordinary  skill  and  prudence,  over  tiie  route  on 
which  the  Nepium  was  running,  and  which  was 
traversed  in  a  single  night?    In  other  words,  must 
vessels,  and  espeoally  steam- vessels,  on  short,  even 
daily  trips,  where  the  speedv  transit  of  goods  is  an 
object  of  great  moment  to  uippers  as  well  as  ship- 
owners, and  which  is  eagerly  sought  to  be  obtained 
by  both,  and  where  to  such  celerity  of  transit  prompt 
loading  and  unloading  are  indispensable,  be  neld  to 
the  exercise  of  the  same  degree  of  skill  and  prudence^ 
and  the  same   dilatory  and  elaborate  precautions 
against  the  vicissitudes  of  the  sea,  as  on  longer  and 
more  perilous  voyages  ?    In  determining  this  ques- 
tion it  is  necessary  to  see  what  are  understood,  in 
the  law,  as  excusable  perils.    It  is  now  settled  by  a 
decided  preponderance  of  authorities,   that,  while 
common  carriers  by  sea,  in  the  absence  of  a  special 
contract,  are  subject  to  the  same  rigid  liabilities  as 
carriers  on  land,  the  term  '*  dangers"  or  "  perils  of 
the  seas"  usually  inserted  in  bills  of  lading  operates 
as  a  limitation  of  these  responsibilities  to  some 
extent.    It  is  held,  or  rather  assumed,  in  the  case 
of  WUUamt  v.  Grantj  I  Conn.  R.  487,  that  the  phrase 
"perils  of  the  sea"  includes  no  more  than  is  com- 
prehended by  the  '*  act  of  God."    This  is  not  now 
generally  received  as  sound  doctrine.    "Perils  of 
the  sea"  is  now  understood  and  held  to  have  a 
broader  scope  than  the  term  "  act  of  Qod,"  and  to 
include  Uie  natural  accidents  incident  to  the  navi- 
gation of  seas :  (Johnson  v.  Friar,  4  Terg.  41 ;  Gor^ 
don  V.  Buchanan,, 5  Terg.  72,  82  ;   Wiliicans  v.  Bran^ 
ston,  1  Murphy,  417;  Phusted  v.  The  Boston  and 
Kennebec  Navigation  Company,  27  Maine  182.)    Mr. 
Justice  Story  declares,  in  the  case  of  the  schooner 
Beende,  2  Sum.  571,  that  "  The  phrase  '  dangers  of 
the  seas,'  whether  understood  in  its  most  limited 
sense,  as  importing  only  a  loss  by  the  natural  acci- 
dents peculiar  to  that  element,  or  whether  under- 
stood in  its  more  extended  sense,  as  including  inevit- 
able accidents  upon  that  element,  must  still,  in 
either  sense,  be  dearly  understood  to  include  only 
such  losses  as  are  of  an  extraordinary  nature,  or 
arise  from  some  irresistible  force  or  some  overwhelm- 
ing power,  which  cannot  be  guarded  against  by  the 
ordinanr  exertions  of  human  skill  and  prudence." 
Now  the  question   immediately    suggesto  itself: 
What  is  ordinary  skill  and  prudence  ?    Chancellor 
Kent,  who  is  always  very  nigh  authority,  in  his 
Commentaries,  vol.  3,  p.  217,  says :  "  It  is  often  a 
point  difficult  to  determine,  whether  the  disaster 
happened  by  a  peril  of  the  sea,  or  by  unavoidable 
accident,  or  by  the  fault,  negligence,  ot  want  of 
skill  of  the  master.    .    .    .    What  is  an  excusable 
peril  depends  a  good  deal  upon  usage,  and  the  sense 
and  practice  of  merchants,  and  it  is  a  question  of 
fact,  to  be  settled  by  the  cil»umaUns5J»\fW2^^^»s.^»' 
the  case"    TVift  N«n  ^KKfta  ^'' ^siftiaaBWi  ^^^  ^^^^ 
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ltd  hj  Mr.  Juitic«  Stan',  mud  often 
d  b^  olfecT  ]«riiU,  inrolre  Ae  ile>  tku  tlNtr 
lIKkning,  when  ipplttd  to  any  particnlu  cmae,  mut 
Im  detarminel  bj  (!■  cuounMiuKOH  wUcli  cbuso- 
ttriac  knd  nicrannd  lk«t  cue.  Skitl  and  {ndence, 
like  diligence  a>d  negUgeaoe,  aiv  ralitire  torma. 
**  Dili^nce,"  nyt  ChMKeUor  Kent,  "ii  «  nUtire 
ttnn,  and  it  ii  eridoM  that  what  wottld  aaicmnt  to 
the  Nquitito  at  am  time,  in  one  eitnatloa.  and 
SMdet  one  «ct  of  circtiiMtaiioea.  might  not  aooant 
to  it  in  aiiotlwr:"  (a  Ktwt's  Cori.  3C.)  "Ni-g- 
litfcnoe."  nith  Bamn  Alilermn,  in  Bigtli  t.  Water 
WtrU,  'M  Eng.  L.  it  Kq.  G'ls,  "is  cither  omitting 
to  do  Mnnething  ttiat  a  rtaauntblc  mm  would  do,  or 
Ibc  doing  aoiiietliing  which  a  rosKMiablc  man  would 
■ot  da"  In  the  caae  aleady  dted  from  Nott  and 
HcCoid,  it  waa  iield  that  wlivtlKtr  a  Ion  vm  cauaed 
tty  a  "  peril  of  ilie  wa"  w  not,  dtpcnd«d  upon  (he  faot 
m  the  exiMence  or  aan-eaatcncc  of  negligence.  'Ae 
libel  in  the  rneont  oaae  appeara  to  bare  beea  tmaed 
mpoa  this  Tiew  of  the  law,  aiHl  chaqtei  that  tjie  lo«« 
in  ^veation  wa«  owing  to  cardeaa  and  iiaproper 
•towage.  Now,  unon  a  catirful  review  of  the  eri- 
deace,  I  am  aatianed  that  thie  oil  wai  atowed  wilb 
■MWOnable  care,  ikill,  and  ptudoiico,  conndGrinf  Ifae 
■atort,  extent,  and  ustial  poril*  of  Bach  a  royagc, 
•nd  theicforo,  that  the  proxioiatc  cause  of  Cbo 
daotage  cooipliiiried  of  in  thv  libel  wsa  ooe  of  tfao 
dangen  of  the  lea,  agaimt  which  the  ovncn  of  the 
rflip  wore  not  boand  to  provide  further  than  thcf 
did.    The  libel  it  tbenforc  iliiuiitacd,  with  coKa. 


Safanhv,  Jan.  12, 1867. 


-  AodV 


A^  a  AipatiKT,    marigagtJ  a   Mp.  'Aen  on  htr  road 

to  C.  10  winrm  he  wai  indthtfd,  to  rtetivt  Iht  Aip'i 
/rtiglit.  A.  beetmiing  bantnipl.  his  nsilffrtttt,  wtrfw 
on  order  m  bankniplcg,  told  l/u  f/uiti/  of  rrdeumtioH 
IR  Me  lAm,  and,  ajitr  deihrtjiig  tht  amount  One  to 
tf em,  paid  tht  iaimce  info  court  tottfer  Ikt  Trugtet 
BtUt/Aot; 
Stid,  that  C:ichim  for  fnir/ht  /■oi'Jnol  be  nulaiatd, 
no  notice  of  (A<  anigaiiieiU  bg  A.  Iiaviag  beengivtn  to 
&e  eharltrtri  or  lieir  i^eala  ; 

B^d,  aho,  that  il  »ai  not  nerrssnty  thai  the  iBortgayori 
Aotdd  admit  the  acturacii  of  the  marlgntfei'  accourit, 
tn  order  to  entitle  them  to  payment  of  the  fund  in 

Thii  waa  a  petition  hj  the  saai([neci  in  bankruptcj 
nl  the  estate  and  effect*  of  David  Jonee,  a  diip- 
Wrner,  of  Llan^y,  Carmarthenihire,  for  payment 
out  to  them  of  a  lum  of  ami.  Hi.  Hd.  Conioli,  pai^ 
taito  court  b7  the  Haiino  Credit  Company  under 
the  Traatec  Kalief  Act.  The  main  facta  relating  to 
tiiia  fund  were  as  follows : — 

On  the  nth  Sept.  18S3  Durid  .Tonea,  in  consiileT' 
ntion  of  advances  amoanting  to  10,000/.  in  all, 
executed  mnrtgagos  to  the  Marino  Credit  Coni- 
|ianj'  of  two  ships,  the  Pride  of  IFo/o  and  the 
Annie  Liik,  of  which  hewns  the  owner,  the.il  knic 
£tilg  being  then  on  her  passage  home  from  Hontreat. 
On  the  2^nd  Dec.  in  the  sninc  year,  David  Jones, 
being  also  indebted  to  one  Tliomas  Saunders  in  a 
mm  of  upwards  of  200/.,  gave  tSaundera  a  written 
mutbority  to  receive  all  freight  due  to  him  u  o«n«( 
•f  tb«  abfp  Aiaie  Zith,  then  on  hei  puwga  Iwdm 


Tlie  document  embodying  tbicMithoritr,  «hM  «at 
^^{ned  by  Jones,  waa  praaanted  hj  8i— dew  U 
MoDtgomsiT  and  Oo.,  ahipbnkera,  aetiag  Car  tt« 
uwnar,  who  acknowledged  in  writiag  It*  tcAUQ; 

David  Jones  abaeonded  in  Jn.  1686,  «Bdaa1k 
,'!Ist  ttf  the  same  month  was  adjodfed  *  bwitfifl, 
and  the  petitioneta,  Messrs.  Jereny  ami  Snmt, 
VCTB  appointed  asatgHees.  Tin  f^^dt  of  WaAsYM 
irrecked  in  a  gale,  the  mortgagaea  reorfftatte 
iMuraiKO  mone^  and  obtaining  the  wreck.  iVf 
<Mftined  an  orier  to  icll  tin  cqnitr  of  roden'^ 
,11  theila*(>  Lnfe,  which  they  dML  On  tlw(l 
Iwlanoe  of  acemsnt  betv«CB  the  --  -  ' 
l^mpany  and  the  bankrupt's  cMati 
7501.  18s.  !M,,  now  repretented  1^  tbe  nuBO  m«s«^ 
w«kt  found  to  be  in  the  hands  of  the  MwtMtt*,  ad 
M  Saandera,  •*  assignee  of  the  ftvigfat  of  w  dMii 
Linle,  chdnKd  3S8/.  16s.  M  as  the  Mii«aitt«f  mA 
ttei^t,  and  aaeeoad  mortg^eetdaimed  theawflii^ 
and  both  claims  were  dispttted  hj  the  haaAllfh 
assignees,  the  mortgagees  paid  Hie  MMn  Itita  Mrt 
under  the  Trustee  Relief  Act.  Hie  ■wJt.Bria  W 
obbHoed  an  otder  in  bankntptcf  to  nahatatitiMt 
iMr  ctaim  to  the  fund  in  cmrt,  and  Mcoidta^ 
prcaeoled  ttiis  petMan. 

Jh  GfT,  Q.  C.  and  Fiiehtr,  for  the  pi 
mlttcd,  with  respect  to  the  claim  of  l_ 
fright,  that,  subject  to  the  right  of  Um  b  . 
die  freight  was  in  the  order  and  disposition  m 
Minlrmpt  at  the  time  of  his  ahacondinic,  «1u(k  <m 
die  foundation  of  his  bankmptcy.  The  Juii— » 
wMch,  n  waa  alleged,  aMlgned  the  frdgM  « 
Saanders,  was  not  a  valid  sMignment.  NaoMd- 
iteration  waa  stated,  nor  was  any  notice  giteo  to  tte 


£)ri^,  f oT  Snnmlen,  maintained  tbat  the  cL 

irere  bnand  by  the  notice  of  the  dsim  for  fmlgM, 
which  had  been  given  to  Mcintgwnery  and  Co^  who 
were  tiieir  agents.  This  petition  wu  not  the  ^  ~ 
Ronrse  by  which  to  dispose  of  these  c 
claims,  bat  a  bill  should  have  been  filed. 

Dniet,  Q.  C,  for  the  Marine  Credit  Compaq, 
the  mortgagcca,  wmtended  that  the  petltiooer*  wae 
not  entitled  to  payment  of  the  fund  out  of  court. 
aniens  they  admitted  the  correctneea  of  tfae  mort- 
gageca'  accounts. 


De  G 


;  Q.  C.  in  reply. 


Cases  cited : 
ft.  WrigliTt  Tntilt.  3  K .  *  J.  419 ; 
Kxparie  .*»■«■«.  4  De  O.  U.  *  O.  866i 
f)oiahi  V.  Afw  IL  4  Sim.  Hi  j 
Letlit  V  aulhrie,  2  Blng.  N.  C.  706. 

Hie  Vicb-Chancillob  staled  briefly  the  fadl 
apon  which  the  qaeationa  ia  dispute  tuned  ti 
follovrs  : — David  Jones,  a  sbipowner  of  I.taBellyii 
Carmarthenshire,  twing  indebted  to  one  Umimi 
Saundera  in  a  considerable  sum  of  money,  and  bdai 
also  the  owner  of  a  ship  the  .itaai*  £*sia,  tbes  ea 
tier  road  homewards  from  Montreal,  awigai  il  is 
Santidera  a  docnmcnt  giving  an  anthority  to  veedn 
ill  freight  doe  to  the  owner  of  the  ehip^  Ibe  doct- 
oiGiit  bciiiR  BiRncd  by  Jones.  This  docoment  wm 
Ukken  by  launders  to  Montgomery  and  Col,  shi^ 
broken  acting  as  agents  fur  the  owner  of  the  Jasii 
Lille,  who  acknowled^red  its  validity,  and  iiMlaneJ 
it,  and  it  ia  contended  that  this  operated  aa  a  valid 
i>quitable  aaaignnient  of  the  freight.  Hie  bank- 
rupt's aaeignees  novr  dispute  this  aaeignmMil,  In  Ike 
.  bn^  ^Vtice,  (A  the  ground  that  this  waa  BM  tkr 


v.a  M.i 
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tB  8iv«  ju  AuUiodtr  to  receive  Ilia  flight,  and 
ecwtaioHl  no  faitinuUMn  that  it  wa*  for  rtlae,  at 
Out  it  mu  aa  eqaitaUe  ungnment.  I  nm  of 
«^mii,  bawtiret,  that  it  i*  not  aecaaauy  that  it. 
ahoMld  be  azpKawd  to  be  for  valiw,  tfaough  ant 
it  be  iboirn  to  haT«  been  paid 

.  _  .  .  _  ...  t  to  Hr-  SauudeN  to  allow,  aad 
behaailwwn,  MmtiMmnaaoatidwstian,  it  beiag 
the  foAeanoee  of  «  debt.  It  appears  to  me  alM 
Oat  Ave  «ru  a  ulid  equitable  auigomeot,  ^riiig 
to  Ba—dMM  the  n^  to  noei<re  the  vbofe  pn>' 
■Bed*  i4  Ae  'rayage.  Bo  far,  tbenfore,  a>  ttu 
flnt  **j*rtifm  goo^  tliat  tiiQ  dBDioTaQdQm  was  not 
■  Batlpisa  ai  ^laiaiM  Jaoea,  I  am  erf  oiHiiioa  tliat 
it  >«■  aa  eqoitafale  aniKamcatof  the  ti^ht,  and  a 
^■Hd  taoitgage.  It  ia  tikcn  Mid  that  it  only 
putnri  tiw  oatvaEd-bovnd  fra^it,  but  I  think  that 
Ibe  iittlatiaa  waa  to  aaMgn  the  homewaid-boaad 
height  alco.  Tlie  first  two  points,  therefore,  moel 
be  decided  iu  favour  of  Mr.  Saandera.  The  third 
^UMtiea  ia  tin  aiaat  iniytaut.  It  wai  acoeaaarf, 
in  order  to  make  the  asdignmeiit  vaLid  aa  againat 
the  aaagneea,  that  iwtioe  •hooiil  love  been  given  to 
Hm  dufftcnrs  of  tba  ibip.    The  aaaiiniDent  benng 

had  ba^  8it«d,  it  was  eeaeotial  that  SaoDderi 
riMiuld  ihow  ttiBt  be  did  what  wm  necenary  to  t«ke 
Ibe  frrigbt  out  of  the  order  and  dUpoiitioii  of  the 
bankmpt.  Thete  atiuiild  have  been  ootioo  Co  the 
f*""™""  ai  to  wluun  tbej  veie  to  paj  tke  freight, 
and  there  ia  a  total  absence  of  evidence  to  ahow  who 
the  cltarteieTa  were.  Notioe  was  givea  to  Mont- 
gHaefy  and  Co.,  win  were  said  to  have  been  the 
•gents  for  the  charterers.  At  9nt  I  was  in  favonr 
m  Hr.  Saunders  on  thia  point,  bat  I  have  considered 
the  matt«r,  and  ain  lionnd  to  conclude  that 
Montgonery  and  Co.  aitstained  no  other  character 
than  that  of  ag>^ot;<  for  tlio  shipowner,  and 
were  to  receive  the  freight.  It  was  importaiit 
in  otie  vie*  that  notice  ahoold  be  given  to 
them,  becaute  tliey  might  have  made  advaooes 
on  the  credit  of  the  freight,  than  which 
wthing  eoald  have  been  aioce  ooiumon.  But 
Bamid^  interoepCed  their  right  to  aoake  anjr 
advance,  and  when  he  vr^nt  to  their  office,  Mont- 
gwneiy  and  Co.  did  not  even  know  that  ibcy  were 
to  be  agenta  in  the  luattttr,  and  there  ia  nothing  to 
ahcw  thM  thej  repi«*ea^  the  charterers.  No 
communication  haa  been  shown  to  have  taken 
place  between  theui  ood  tbe  charteros ;  thej  were 
agents  of  David  Jones,  the  shipowner,  to  receive 
the  freight,  and  whether  the;  received  it  or  not  I 
am  not  told.  Thcjr  ware  not,  theicfore,  ageuia  of 
tbe  charterera,  and  it  fellows  that  notice  wa* 
given  to  tbe  agents  of  a  person  not  requiring  it, 
MM  JoDea,  having  himaelf  created  the  equitable 
asaigninent,  must  have  known  of  it,  though  it 
waa  important  to  prevent  Montgomerj'  and  Co. 
from  muciiig  advanoea  to  Jones.  BeluctaoUj,  there- 
foie,  becauw  Mr.  Saunders  has  acted  veiy  fairlf,  I 
most  decide  that  be  waa  bound  to  give  notice  to 
those  who  had  to  pay  the  money,  and  as  he  did  , 
not,  tbe  assignees  are  entitled,  inasmuch  k»  tbe  i 
freight  remained  in  the  order  and  disposition  of  the 
bankmpt.  Mr.  Dmce  contended  that  they,  the  ] 
mortgageea,  having  paid  tbe  money  into  court,  the 
Gtmrt  cannot  part  with  it  on  petition,  nnless  tbe 
correctness  of  the  mortgagees'  accounts  are  admitted, 
and  if  ^c  pctitionera  diapute  tlie»e,  they  must 
eitablish  their  claim  in  a  auit  before  they  can  lake 
the  fund  ont  of  court.  Bot  Wood,  V.  C,  in  Ht 
Wri^fi  TVaiti,  baa  decided  that  it  ia  reaninable  to 
hold  that,  whenev«r  trmtees  pay  money  into  conrt, 
tbey  thereby  admit  Itle  sHmey  to  be  due,  and  can- 
not raiaeaeaae  agaiaM'H*  bang  paid  out.    But 

Hr.  DrmiiTa-tteywe  not  trosi-  -   '^— '- 

mcrtfigeM  who  had  a  balance 


But  what  l9  ttie  position  of  a  mortgagee  faarlog 
leceived  sufBdent  to  satisi^  principal,  interett,  and 
casta?  He  is  a  tmttec  of  the  balance,  and  is  in 
the  same  position  as  any  other  trastee,  and  Mr. 
Dmce  la  thenfore  pndaded  fnoi  eetling  m  a 
defence  againft  Hie  payment  of  the  money,  llie 
I  have  estahliahed  their  title  to  ta^fuad 
The  Marine  CiedU  Company  mut  hare 


Wedattdaa,  FA.  i,  lSfi7. 
Thobbcrs  v.  Baaiaa, 


A  eantmcf  for  ri<  safe  tftaitfm  to  striM  frwn  la^a, 
Mardi  or  April  thipmeal,  uai  maje  lubleGI  to  fAc 
mJu  of  tht  LiBtrpool  OoUoh  Bruiirt'  AMtodati^n. 
Btj  Aatndetthe  wmk  •/ t*e  liif)  w  tofmgiett  la  tht 
b^Hg  broker  ait/tin  tum  c^lnaiar  moaihs  ijfltr  tht 
date  of  the  aLipnvU  naiited  M  th£  ooa^aU  i  a  tUtipMtt 
anting  out  of  tile  contract  is  to  ie  r^orrod  to  tea 
jwunA^is  of  tne  aaocintionj  each  party  appointing  oac, 
OT  iti  de/aidl  of  appoinlaaal  by  one  of  tie  partiet,  the 
pneidaul  is  to  nomutate  Ivo  arbitraiifre  .-  ti&^  u  a 
right  of  apptaJ  agaiitt  the  amard  to  tie  tommittee 
t^pon  payment  of  a  /ec 

ffolire  of  tht  ihipmciit  of  iht  cotton  locu  givtn  to  Iht 
buyer  in  the  mortlh  ofJaae,  laoiX-lAaatieo  moalht  after 
it  mu  acUHdIu  ikifinid.  bvt  within  that  tint  of  the 
aido/Ap-ii,  which  the  tUrr „l/tgmi  U  be  the  mean- 
ing of  the  centmet.  The  Imyer  refiaed  to  accept  the 
cation  aad  if/^>oi»led  aa  arbilrator,  bat  tii  ttiier  ie- 
diaed  to  r^tr  thit  question,  rdlegi<ig  dkd  it  mae  tvt  a 
dinmie  arieitig  oat  of  At  canrmcf.  'Hit  pre- 
sidtnt  nominated  two  arbitratorji,  ichose  awanl  agaiiat 
Vie  tetter  icat  node  leilhin  Iibo  hoitrt  of  their  namina- 
fwv,  HO  ojtportunity  being  given  to  either  ptrrty  to  be 

BM,Aat 


<lofthue_ 


]  titeir  lumdi.  V 


m  alleging  the  award  fv  be  voidon 
taioatno  aatmer  to  a  plea  of  the 
aieara  u  on  acaam  by  the  itller  ogoinsf  Ms  buftr/or 
not  ticapting. 

This  was  an  action  Tipoa  a  cotton  oontiact,  tried  at 
tlie  Liverpool  Winter  Assises,  before  Blackburn,  J. 
and  a  special  jury.  The  agreement  was  on  the  termi 
of  the  printed  rulesof  the  CottouBrakera'Aaaoaation 
of  Liverpool,  of  which  those  material  to  th£  case 
ere  set  out  in  the  pleadings. 
The  declaration  stated, 

Tkll  it  ns  >«r»d  bj  ud  t 


. of  Infailafltr  of  qoaUV.  t 

IM  taken  bjib*  bnf«ruan  ■Uowub  to  Iwasttt 
. .  jattoa  ia  Iha  ohsI  awaaer.    To  b*  taken  Irom  t 

■anbooH.    And  ihs  piL  aaja  that,  alttuHub  bston  acUon  1 
did  and  ffu  FBLdy  uid  wlUlDg  to  do  ill  thlDgi  md  >U  eg 


l^e  second  breach  alleged  was  "that  the  deft, 
wholly  and  absolutely  refused  to  accept  o 
the  said  cotton  or  wi^  '^t\  ftwwsAr 

Ibe  &e<iUnxuiiv  «Xw»<»>iAaitns&  <^ 
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goaiM  bkrpained  and  lold,  goods  «old  and  delirei«d, 
moDey  pud,  intereit,  and  Bccoimta  itMed. 

The  foUoiriiig  are  extract!  from  the  printed  mles 
Indoned  on  tlie  •greement : 

t.  In  all  BMIi  whni  tha  tsrmi  ui  by  lUp  or  alilpi,  or  lor 
■fc'i-"— ■  iMton  necdfled  data,  ih*  ouns  ol  the  ihlp  or  lUpi. 
ft  mnii  H  But  ludlui  port,  man  ba  tfl^ta  to  th*  burliifl 
bnknwtihlB two  nlndu  monilia. or ■  dkidIIi  lonnrla  thi 
■mtst  AtaoB-aiTinlotlbguipMMd  null  iIMr  l£a  dote  ol 


■  preptr  on*,  and  tiy  XHoa  lh«CM(  ba  di 
■«■«  or  noal**  tb*  mid  litlim,  and  W 
lael,iotBtiHiMOi»wtUt»Mm,i 
nor  to  (bB  pit,  mhI  a  ilapatB  ihBaapoa 

Ete  pit  ud  lb*  d«A  oat  ef  Ih*  mid  o 

iR,  la  panoMW*  of  Iba  aald  *~       ^  ' 


ka^  a 


'  1  or  aflsr  Om  appoial 

.  uaaiDiKHor,  ui«w>ui  ttH  death,  nfoialtot ,  .. .._. 

titf  c^  aaT  waeb  tbnt  arbltzBton,  tlian  opon  upUcatloa 
aUnar  at  tM  dlapntliif  partiM,  iha  qowUaa  io  dbpnta  ah 
Maud  ralamd  to  tiro  artdtraton  to  be  nomlsBlad  by  Ibt 
Dhaiimaa  ol  tha  aaaooliMoD  lor  ih*  tboe  btlng,  or  In  oaaa  ol 
hli  abaenoa.  lllniiM  or  loiarait  Id  U»  matlar  In  dlipnia,  ibao 
b*  tha  dapiilT4h^nBHi  If  oot  lataranad.  and  la  caie  or  tha 
■iH^iieaat  Iha  thalrman  aa  J  deputr-chnlnam.  ihelriUDMior 

"■^tDdtapol^lheDln  tha  oommltlee:  and 

'—■ -ra  ao  aopotaiat  vhaibtr  by  iha  ehalr- 
u,  or  tha  oonunlilsr,  ihall  not  irllhlo 

:  molz *     - 

ir,A«n 


tnlHcatlntbs 


JT  In  tha  plaM  of  tha  arbl- 

OT  or  ubftnMTi  to  drlng,  ramaini,  or  nwapadtattd,  tb* 

III  lima  111  all  nana  Tn  nn  nif"' *.fc--— j-.*i— 


pmrtdod  Itbo  olalmad  batore  twain  o'oloch  on  the  day 
attar  Iha  daroa  whkh  tha  oblecdng  party  ahall  h«-  - 
ol  Iba  awaiA,  and  prortdsd  alas  l*- * 

award  tffDad  by  the  chalnnu. 


oontraet  ntarrinc  thereto. 
^ipi^tinaDC  of  tha  arbLlr 


That  altar  (he  nuldnf  ot  the  ■ 


l>p.  dopayiolhaaaaoda- 
,e  inTealtntlon.  and  an 
In  bLi  abaenoa  by  the 
■     "  I    tha    BBCreiary, 

>a  ni^  ud  any 


tba  pit,  nra  to  the  daf  L^  boylBc  broker  tha  name  o!  ih*  ihlp 
^■a  iflUlMU,  Irom  Bombay  aloreaatd.  iha  aama  balnc  u  Ban 
iDdiao  port,  aa  Ow  ship  by  and  on  board  of  wUeb  Ml  ol  the 

dadarad  the  aald  nsbaJaaaa  agatnit  and  la  part  pattormaooe 
ot  the  nU  aootraol  or  acraenwnt  And  the  daft,  aara  that 
te  aald  ttt  balai  of  cotton  >o  dMlvad  aa  aloreaaJd  ware 
Mffti  la  tba  month  of  Uareh.  and  were  ■  Uaroh  tUpmant. 
and  that  the  pIL  did  not  giniha  naow  of  tba  laU  ahlp  to  tha 
datfa  bBjInt  broker  wIQUb  two  oalandar  montht  nnl  attar 
the  BHBlh  ot  Haidi.  or  the  iblpmant   ot  tba  aald  balaa, 


By  the  foiirth  plea  the  deft,  referred  to  the  rolet 
aet  out  In  the  pteTioui  plea,  and  alleged  the  matten 
ttated  in   that  plea,  bnt  inttead  ol  admitting  that 

he  refuted  to  accept  or  rvceive  the  22B  bil«t,  W ' 

dUt  plea,  Mia, 


•  tutum, 

Alt  BDupaaltd  aalMLadla 

kat  10  tar  aa  MMaa  w  At  fea 

It  of  tha  deelarattoi.  Iha  pk.  ia  adHT  In  riafnt  <t  tt 

-grtakaMa^SltObala^uAi' 

After  joining  Imim, 

For  a  farther  le^ication  to  the  thitd  plea,  tte 

plt.il". 

That  tba  aald  a(T«aaiant  aoed  am  In  tha  Bnt  Bount  Of  IM 

... . 1.  _u—  ij^  ^„  (objaet  •»  armia 

at  the  ooOOB  trade alUw- 


mlH.  by  t«a«n  of  iha  aald  arbUnton  not  hav^  ham  W| 

■—---•  — •  — pointed  aooordlnf  to  and  wtlbin  tta  tria 

;  ot  tha  aald  ralaa. 
And,  for  a  farther  replication  to  tbe  fbortii  plat, 
Tbat  tha  award  In  tbe  aald  tMrtt  ^aa  taentla>ed  waa  DM 
M  aWBid  duly  and  aeoardlnf  to  tba  aald  tama  la  iba  idl 
nilaa  omtatned  made  and  pahtlabed,  and  waa  OM  an  a«Hd 
nlihla  tha  Diu  lalaal  and  Tnimnlnt  a<tba  hU  uhimI. 
uy  reaaon  of  tba  aald  award  hadnf  bean  mada  halOM  aa  hU 
iirblBatori  were  nomlnaWd  aaoDrdlns  to  and  wlOln  Aa  ma 
intent  and  maanlnf  of  tba  aald  mlat.  and  bafsn  th^  ki* 

Lrna  Intent  and  ""■- "'"t  of  ihe  aald  mlaa. 

And,  for  a  further   repUcaUon   to    tha  tooth 
plea,   the  pit.,  b;  way    ot    eqaitatda    inlteatini 
'    '  the  facta  which  ate  Kated  in  tlw  lut  fn- 

That  tbey  an  reanaetlfa))'  Ut»,  and  that  In  aaaldaMW 
it  the  pcanHaia.  and  ol  Iha  pU  asnaibu  with  lb*  OafL  ■«  ■ 
more  to  eat  aalde  tbe  aald  awtKI,  bat  to  brine  tha  aald  dtaaa 

Ui  tha  foonh  plea  manUoDad  balOfe  tha  n *~ 

UrerpoolOl ~— "■ — ■" '— —    •'-  *- 

Iha  pk  to  U 

M  benelll  BL     .     . 

inllDS  to  Iha  ai 


oSin^aa 


The  deft  joined  iarae  upon,  and  demnned  to,  lO 

heie  wpUcitloni. 
The  Mcta  proved  at  the  trial  were  aafoBowa^- 
Tite  pit  ia  a  cotton  biolter  at  liraipool  and  • 

--Tfot  tiM  Liverpool  Cotton  BrokeB*"  A"    -'- 


which  are  tiie  nibfect  of  dl^te,   were  diipped  <m 
board  the  Ann  MOUcnt  at  Bomb^jr,  and  on  Um  STtl 


the  (hip  aatled  for  LlTerpooL 

On  thB  Tth  April  the  oontiaot  menttoned  in  tbt 
ftitt  tiraaX  q(  *bk  dieolaratlcn  vm  inada  Iwtwf 
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On  the  21  St  Jane  this  letter  was  received  hy  Mr. 
Bollej  from  the  pit ;  the  letter  was  dated  the  same 
day  : 

Webeg  toglTayoaiiottoeof  tii63M  l>alM  ootton  lold  yon 
to  arriTe  7th  April ;  385  iMtlea  sre  coming  by  the  Ann  MiUiotnt, 
and  w  Bhall  give  you  the  ahip's  name  for  the  other  M  bales 
la  a  day  or  twa 

On  the  10th  Jnly  Mr.  Bnlley  wrote  to  the  pit : 

I  And  that  the  Ann  UmieetU  by  which  yoa  declare  225 
Oomrawalteee  cleared  in  the  month  of  liardh,  whilet  yomr  de- 
claratioo  it  dated  2Ut  Jane.  I  cannot,  therefore,  on  the  part  of 
Mr.  Thomas  Barnes  aooept  the  declaration. 

On  the  81st  Jnly  the  Ann  MilHcent  arriyed,  and 
the  pit.  gave  notice  of  her  arrival  to  Mr.  Bailey  by 
letter,  w£l  denied  the  deft.*s  right  to  repadiate  the 
contract  and  threatened  legal  proceedings. 

On  the  1st  Ang.  Bir.  BaUey  appointed  Mr.  J.  C. 
Jooes  as  his  arbitrator  under  the  seventh  rale. 

On  the  2nd  Aug.  at  a  meeting  of  the  association, 
a  leoommendation  was  ananimoasl  v  carried  to  the 
effect  that  in  contracts  for  arrival  the  ships  convey- 
ing the  cotton  ahoald  be  declared  within  the  two 
months  next  succeeding  the  actual  shipment  or 
sailing  of  the  cotton  from  an  East  Indian  port. 

On  the  11th  Aug.  the  i^t.  sent  notice  that  the 
cotton  was  ready  for  delivery. 

On  the  15th  Aug.  Mr.  BuUey  gave  the  pit.  notice 
that  if  he  failed  to  nominate  an  arbitrator  by  the 
17th  an  application  would  be  made  to  the  chairman 
of  the  association  to  appoint  arbitrators  under  the 
8th  rule. 

On  the  20th  Aug.,  in  accordance  with  this  notice, 
application  was  made  on  behalf  of  the  deft,  to  the 
chairman,  and  all  the  documents  were  sent  to  him. 

On  the  21st  Aug.  the  chaiiman  informed  both 
parties  that  he  had  appointed  Mr.  J.  C.  Jones  and 
Mr.  W.  Duming  to  settle  the  matter  in  dispute. 

On  the  31  St  Aug.  the  chairman  wrote  another 
letter  to  both  parties,  in  wbich  he  said  that,  as  the 
pit.  had  objected  to  Mr.  J.  C.  Jones,  who  had 
been  chosen  as  arbitrator  by  the  deft.,  he  had  nomi- 
nated Bir.  £.  Habershon  to  act  instead  of  him. 

On  the  same  day,  and  within  two  hours  of  the 
receipt  of  this  letter  by  the  pit,  the  following  award 
was  sent  to  both  parties : 

Arbitration  on  contract  for  225  (part  250)  bales  Snrat  cotton, 
bought  by  Mr.  Thomas  Barnes  from  Measm  Thomas  Thor- 
hum  and  Ca,  on  the  7th  April  1866. 

We,  the  undersigned  cotton  brokers,  having  considered  all 
the  ctrcnmstaaoes  connected  with  tlie  above  case,  do  hereby 
decide  that  the  dedaratian  made  on  the  2l8t  Jane  is  not  a 
proper  one,  and  consequently  the  boyer  has.  the  power  to 
cancel  this  contract 

Wk.  DnRXDrew 

Uverpool,  81st  Aug.  1866.  &  HABKasHoar. 

On  the  5th  Sept.  the  pit.  wrote  to  Mr.  Bulley 

Siving  notice  that  he  should  sell  the  cotton  at 
ef t.*8  risk,  and  Mr.  Bulley  answered  that  he  should 
bring  the  affair  before  the  association. 

On  the  7th  Sept.,  at  a  weekly  meeting  of  the 
Cotton  Brokers'  Association,  it  was  unanimously 
resolved  that  Mr.  Thorbum  be  respectfully  aad 
earnestly  requestt*d  to  leave  the  matter  in  dispute 
between  him  and  Mr.  Bulley  to  the  decision  of  the 
committee. 

On  the  14th  Sept.,  at  the  next  weekly  meeting, 
it  was  recommended  by  a  large  majority  that  the 
whole  matter  be  reopened  and  left  to  the  decision 
of  two  fresh  arbitrators,  with  the  understanding 
that  they  should  call  in  a  third. 

On  the  28th  Sept.,  at  another  weekly  meeting,  it 
was  resolved  by  a  large  majority  that  the  whole 
matter  be  left  to  a  fresh  arbitration,  and  the  final 
appeal  be  to  the  body  at  large  of  the  association. 
Mr.  Bulley  dedined  to  adopt  this  course. 

On  the  26th  Oct.,  at  another  weekly  meeting, 
an  untuooessf ul  attempt  was  made  to  pass  a  reso- 
lution to  the  effect  that  the  decision  of  the  arbi- 
trators was  annulled  by  the  vote  of  the  14th  Sept. 

On  the  26th  Oct  the  plU  informed  Mr.  Bulley 


that  the  cotton  was  sold  at  a  loss  of  1022Z.  16s.  Sd 
upon  the  contract  price. 

On  the  7th  Nov.  this  action  was  commenced. 

The  jury  found  a  verdict  for  the  deft.,  and  the 
judge  reserved  leave  to  the  pit.  to  move  the  court. 

Brett^  Q.  C.  obtained  a  rule  nisi  on  the  14th  Jan., 
calling  upon  the  deft,  to  show  cause  why  his  verdict 
should  not  be  set  aside,  and  a  verdict  entered  for  the 
pit.  for  1022^  16«.  8dl,  pursuant  to  leave  reserved,  on 
the  grounds,  first,  that  the  declaration  of  the  ship  waa 
in  sufficient  time;  secondly,  that  the  award  was 
void,  because  not  on  a  dispute  within  the  rules,  or 
because  there  was  no  power  in  the  president  to 
change  the  arbitration,  or  because  the  pit.  had  no 
notice  of  meeting  and  no  opportunity  of  being  heard ; 
and  why  judgment  should  not  be  entered  for  the 
pit  on  the  fourth  plea,  notwithstanding  the  verdict 
found  thereon  for  the  deft. 

Quatn,  Q.  C.  and  R.  G.  WiUiams  showed  cause. — 
The  first  point  taken  by  the  pit.  at  the  trial  was  that 
the  time  in  which  the  ship  was  required  to  be 
declared  was  within  two  months  of  the  last  day 
upon  which  the  shipment  could  be  made.    By  the 
fourth  of    the  indorsed  rules,   when  cotton  shall 
arrive  by  more  than  one  vessel,  each  shipment  shall 
be  considered  as  constituting  a  separate  contract. 
We  must  therefore  consider  the  shipment  of  the 
225  bales  by  itself,  and  as  the  seller  chose  the  time 
of  shipment  he  must  be  bound  by  the  clear  meaning 
of  the  words  in  the  rule  as  to  the  time  of  the 
declaration.    If  this  is  not  a  dispute  arising  out  of 
the  contract,  which  was  the  next  point  tuen,  no 
question  can  be  said  to  so  arise.    With  regard  to 
the  power  of  the  president  to  change  the  arbitrator, 
si  though  it  was  the  subject  of  one  of  the  replica- 
tions, it  was  not  mentioned  at  the  trial,  and  cannot 
therefore  be  now  questioned.    In  the  next  place,  the 
pit.  denied  the  validity  of  the  award  on  the  ground 
that  he  had  no  notice  of  meeting,  and  no  oppor- 
tunity of  being  heard.    As  neither  party  appeared 
before  the  arbitrators,  they  were  both  in  the  same 
position.    Besides  a  remedy  is  provided  in  the  rules 
by  means  of  an  appeal  to  Uie  committee  in  the  case 
of  a  void  award.    Now  there  can  be  no  doubt  there 
was  an  award,  although  the  pit  said  in  his  cross* 
examination  that  he  did  not  consider  there  had  been. 
It  has  been  Udd  down  that  the  misconduct  of  the 
arbitrator  can  be  no  answer  to  %n  action  upon  an 
award,  and  several  cases  are  mentioned  as  illustra- 
tions in  note  8  to  VeeUe  v.  Warner,  1  Wms.  Saund. 
327 a.;  see  also  Whitmtns  v.  Smith,  7  H.  &  N.  509. 
The  present  case  is  much  stronger  than  Re  Brook^ 
33  L.  J.  246,  C.  P.,  in  which,  upon  a  motion  to  set    ' 
aside  an  award  on  the  ground  that  the  parties  were 
not  heard,  it  was  decided  that  the  award  was  bad, 
notwithstanding  proof  that  it  was  the  mercantile 
usage.    The  only  wav  to  raise  the  question  of  the 
validity  of  the  award  before  the  court  is  by  motion, 
and  even  by  that  means  it  could  not  be  upset,  unless 
Uie  parties  had  availed  themselves  of  tne  remedy 
provided  in  the  rules.    It  was  held  in  Cfrazebrook  r. 
Daviesj  5  B.  &  C.  534,  that  to  an  action  on  a  bond 
for  the  performance  of  an  award  a  plea  that  sufficient 
time  was  not  allowed  to  hear  the  def t's  witnesses 
was  bad.    Here  the  question  raised  in  the  replica- 
tion is  the  same,  viz.,  whether  sufficient  time  was 
allowed. 

Brett,  Q.  C  and  C.  RusseB  supported  the  rule.— 
This  contract  is  for  the  sale  en  cotton  to  arrive ; 
the  seller  may  declare  the  cotton  by  any  ship,  pro- 
vided the  shipment  took  place  in  the  months  of 
March  or  AprU.  The  words  of  the  second  rule  are, 
**  the  name  of  the  ship  must  be  given  to  the  buying 
broken  w\\.VdTv  \Nq  o  x£vQ\i>(\A  ^\Kt  >^<^  ^a^^fc  ^  ^Co&^&a^ 
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ment  named  in  the  contract  is  March  or  April ;  the 
declaration,  therefore,  may  take  place  within  two 
months  of  the  end  of  April.  The  minutea  of  the 
association  were  made  part  of  the  evidence.  B7 
them  it  appears  that,  although  no  suhscquent  con- 
clusion was  arrived  at,  an  appeal  from  the  award 
was  actually  made  in  accordance  with  the  rules. 
I  read  the  words  **  in  case  of  any  dispute  arising 
out  of  the  contract  **  as  meaning^  a  dispute  whether, 
as  a  question  of  fact,  the  contract  was  or  was  not 
futfHlecL  and  not  a  dispute  concerning^  the  interpre- 
tation of  the  words  of  the  contract.  As  the  second 
ground  upon  which  we  impeach  the  award  was  not 
mentioned  at  the  trial,  we  will  not  refer  to  it ;  but 
on  the  third  ground  we  submit  that  there  was  no 
award  at  all.  Within  two  hours  of  the  time  when 
the  pit.  heard  of  the  appointment  of  the  arbitra- 
tors he  received  their  award.  This  is  certainly  a 
question  of  misconduct,  but  it  was  so  great  as  to  be 
a  miscarriage  of  justice ;  and  by  analogy  with  the 
law  in  the  case  of  a  foreign  judgment,  discussed 
in"  the  note  to  the  Duchess  of  Kingston* s  cast,  2 
Sm.  L.  C  ^&&y  if  an  award  or  a  judgment  appears 
on  the  face  of  the  procecdingn  to  offend  common 
retsion  «nd  joftice,  or  evT?n  to  Iks  grossly  defective, 
it  woukf  not  be  conclusive.  In  tlic  case  of  Buchnnan 
V.  Rucker,  9  Kast,  192,  this  rule  was  extended  to  a 
case  whore  the  defect  drd  not  appear  on  the  face  of 
the  procwdings.  [WrLLES,  J.— A  judgment  on  an 
award  without  hearing  would  be  unquestionably  set 
aside ;  the  only  question  is  as  to  the  remedy  ncccs  • 
sary  to  be  adopted.]  If  the  facts  be  such  as  to 
make  a  judgment  void,  it  must  be  taken  as  if  it 
never  was  made.  Bruce  v.  Wmt,  I  M.  &  G.  1,  and 
tbe  terms  used  by  the  court  in  Re  Brook  aierery 
strong'. on  this  very  defect.  If  thiff  is  a  good  objec- 
tion, either  in  law  or  equity,  according^  to  the  terms 
of  the  leave  reserved,  the  pit.  ought  to  have  judg*- 
ment,  and  if  necessary  an  equitable  replication  can 
be  added.  The  cases  cited  on  the  oUler  dde  are 
distinguishable  from  this  one. 

Wn.t»s;  J. — ^This  was  an  action  for  not  accepting 
cotton  wfaidi  war  shipped  on  the  19th  March,  on 
bond  the  Ann  ^BfUHcent,  pursuant  to  a  contract 
dated  tfte  Tth  April  1S06.  according'  to  the  rules  of 
tfte  Lfverpod  Cotton  Brokers'  Association.  It  was 
af^reed  in  the  contract  that  the  cotton  should  be  a 
Morefa  or  April  shipment,  and  one  of  Uic  rules  in- 
dorsed on  the  bock  was  to  the  effect  that  on  sate  of 
cotton  Do  arrive,  the  ship  should  be  dcciarcd  within 
two  cdendar  months  of  the  date  of  shipment  named 
in  the  eontraet.  The  declaration  of  the  ship  was 
made  on  tiie^tst  June,  which  the  pit.  alleg^  was 
within  two  months  after  the  date  of  diipment  named 
in  the  contract ;  and  the  deft,  alteged  that  it  was 
more  than  two  months  from  the  date  of  the  actual 
shipment.  This  was  the  original  dispute  between 
the  parties.  Before  we  recognise  any  necessity  to 
decide  this  pohit,  we  must  consider  whether,  as  the 
deft,  snys,  this  iias  been  decided  under  the  scfventh 
artScle  of  the  association.  The  award  was  made,  in 
fwet^  In  parsuance  of  the  rules  on  this  very  point 
in  question,  and  the  ccmchision  was  adverse  to  the 
ph.  lYien  the  question  arises  as  to  whether  it  was 
valid.  The  first  objection  made  was  that  the  award 
WW  void,  because,  the  dispute  being  whether  the 
dechtration  was  made  within  the  time  required,  was 
not  wrrtdn  the  terms  of  the  seventh  rule— that  is,  it 
was  not  a  dispute  arising  out  of  the  contract,  but 
rather  it  was  a  dispute  upon  the  construction  of  the 
contract,  and,  as  it  is  said,  within  the  four  corners  of 
the  contract.  This  seems  to  me  to  be  a  criticism  not 
ad)eipted  to  the  language.  I  cannot  accede  to  this 
ii7t;pi7)retation  of  ti^e  words  "out  of;"  I  cannot 
dSBtfogtdsh  between  the  contract  itself  and  ahreaah 


Kkativo,  J.— I  am  of  the  smo  opiBioa  dat  the 

award  is  binding,  consideriog'  ^e  time  and  te 
maimer  in  which  its  validity  has  bsea  impaachw! 
Mr.  Bsett  msisted  that  its  deeisioB  wma  boS  witMa 
the  terms  of  tlie  snbmission,  and  he  drew  a  distiiifr^ 
tion  between  the  fulfilment  of  the  contract  and 
the  tenas  of  the  contract.  In  order  to  give  cffact 
to  this  contention,  it  would  be  necessary  for  ihtt 
parties  first  to  agree  upon  the  terms  of  the  cod* 
tract.  Here  mercantile  men  agreed  to  refer  tlisir 
dispute  to  mercantile  men,  and  to  imagiiie  that  the 
words  meant  to  exclude  the  meaning  of  the  con- 
tract camiot  hold.  The  next  gfouod  wa*  aban- 
doned by  Mr.  Brett,  and  it-  was-  then  said  that  the 
award  was  void  because  it  was  oontraxj  to  natonl 
justice,  in  that  the  parties  were  not  hmd.  I  was 
first  of  opinion  that  the  objection  was  a  good  one; 
but  we  are  not  called  upon  to  say  whether  the  pit. 
was  bound  bv  the  arbitrator's  decision,  but  whetner 
he  has  raised  the  point  in  the  right  way.  It  seems 
to  me  that  the  authorities  are  against  Idm.  la 
Braddick  v.  Tfiompson,  8  East,  844,  it  was  held,  that 
partiality  and  improper  conduct  in  an  adutrator  in 
not  hearing  one  side  could  not  be  pleaded  in  bar  to 
an  action  on  an  award.  In  truth,  untess  there  is 
misconduct  on  the  part  of  the  arbitrators,  the  award 
is  good,  and  if  there  is  misconduct  the  award  co 
only  be  set  aside  by  motion.  In  the  judgmentof  the 
Kx.  Ch.,  in  Whiimore  v.  Smithy  7  H.  &  N.  519,  it  was 

said,   "In  truUi,  this  objection  Tto  an  award  an 

ticeowwV.  Q)l  «s\a\x«Xa^%  misconduct),  assuming  it  to 
V>^  ^e\!L  lo>a5y^wi,\A  Q»fc  ^\  ^  vsN.^\as^  vm^  to  be 


chaage  the  arbitrator.  It  was  objeeted  that  Mr 
Jones  had  been  chosen  arbitrator  by  the^  deft,  at  the 
inception  of  the  dispute,  and  the  president  there- 
upon nominated  some  one  else  in  his  stead.  It  is 
enough  to  say  that  this  point  was  not  raised  at  the 
trial,  and  it  is  not  reserved  for  our  dedaen, 
Thirdly,  it  was  alleged  that  there  was  ae  oppw* 
tunity  for  the  pit.  to  be  beard,  bat  wttlusi  two  taovit 
after  he  had  received  notice  of  the  appeintoieut  of 
the  arbitrators  the  award  was  made.  TIm  dA.% 
attorney  had  laid  the  materiiris  for  the  deciaiaB 
before  the  president,  but  neither  party  was  heaitf  by 
the  arbitrators.  If  this  objection  were  raised  ia  tf!e 
course  of  prooeedings  at  whick  it  might  be  eoi^ 
sidered,  I  should  probaMy  hold  that  nothing  wMch 
could  be  said  would  jostify  such  an  arhitratioD ;  b«ft» 
in  this  particular  case^  I  mast  first  investigate  the 
quc&tiou  whether  the  ebjeetloa  was  raised  in  a  fsra 
competent  to  be  coRstdeied;  that  question  i*  wh^ 
flier  the  validity  of  the  award  can  be  diepoSed  Imt  the 
pletidings.  or  only  by  a  rule  to-^ct  it  aside.  I  thiitk  the 
latter  i:»  the  only  plan  by  whieh  such  m  nistSer  canbe 
discussed.  I>oubtless  the  first  principle  in  aibitia 
tions.  as  in  every  judicial  derision,  ie  to  hev  both 
parties ;  bat  it  is  a  sofllcient  remedy  for  this  bieachst 
the  principle  that  such  an  award  could  be  set  aside 
by  motion.  It  was  arguefl  by  Mr.  Brett  that  aa 
analogy  exists  between  an  awanl  and  a  foreigu 
judgment ;  but  there  is  thi^  diffexence  between  the 
two :  the  arbitrator  is  appointed  by  contract  between 
the  parties,  and  they  stipulate  to  abide  by  his  deciaioB; 
a  judge  is  appointed  by  law.  It  is  not  unreasonaMe 
that  a  judgment  of  the  former  aiuril  stand  until  it 
is  overruled  in  the  way  formally  provided  for  sach 
a  case.  It  cannot  be  set  aside  on  plea,  although  it 
may  be  on  motion.  Hie  allegation  that  the  arM- 
trator  has  not  sufficiently  heard  the  parties  is  nets 
good  plea  to  an  award,  and  I  can  draw  wo  dlstine- 
tion  between  aa  insufficient  hearing  and  no  oppoi^ 
tunity  to  be  heaid.  Neither  reason  nor  the  aatiiori^ 
ties  ean  establish  anv  other  view  of  the  matter. 
The  rule  ought  therefore  to  be  dischaegid  oa  these 
grounds,  which  makes  it  ufnaeceasaiy  t#e«preasaay 
opiniea  on  the  other  points,  iBvlese  the 
demand  it. 


luarmos  law  oasbs. 


c.  p.] 


CO.  p. 


tnochl  (orvvd  whiUt  the  matWr  i«  freth,  in  tha 
nMnwr  ud  withtn  the  p«iiod  pi«Mnt>ed  bj  11m 
atMate  of  WilL  3,  in  caaei  which  f^ll  witUn  it*  piO' 
visionB."  If  it  be  necessary  fot  ut  la  cipKM  (Mir 
Opinion  further,  w«  *iU  oo«ud«t  tb»  mttcr. 

Bitnm,  J.— Tlw  daft,  h  enMllttd  to  neoaed  untaw 
-w*  eoD^der  the  plt.'s  two  objectioni  good.  The 
fln*  la,  A*l  thli  ia  not  >  nwttM  refeirod  to  the 
•iWtntor.  Hov,  poaaibtj,  oan  tU«  point  be 
•eniad  Haleta  tbe  matter  be  refwaMe  f  I  think  no 
IwiwwM  are  utoie  lit  to  My  what  wai  Intended  \a  be 
tlw  ■aanjqg  of  rule*  tbaa  thoia  who  nude  Umm. 
I  think  il  weald  be  an  oofcrtnaata  slata  of  aata- 
gantam.  If  there  were  no  way  of  lettllnB  the  temu 
of  the  eoDtract.  I  am  of  opinion  that  thii  diipute 
1*  wUUn  tke  limits  of  the  lubauuiaa.  The  arbi- 
tnkr  Ottgbt  certainly  to  gire  opportuoicie*  of 
heartiu  the  partlea ;  but,  upon  the  breaab  of  tiiii 
dn^,  Ike  partiea  mwt  talu  the  reuedie*  provided. 
Id  nmh  v.  ft'omtr,  and  BnMiet  v.  JHotp-f,  tbe 
Caoita  bsTO  laid  down  the  rule  that  the  niacooduct 
of  Ml  arbitnlvF  oaiutol  be  ide»d«d  iii  W  to  aa 
metiiM  aa  an  awavd  )  the  ptea  i«  tbia  oaae  ia  piod. 
The  alalate  »  ft  10  W1U.  a,  e.  IS,  gvie  the  eourti  an 
•qtlltaUe  power,  aad  if  the  i^t.  tiad  aH>lied  »>  liaTa 


■  for  judgment  ontheetker 


Altonieya  (i»r  def !„  (;%eitv  and  d-qn^bu-t- 
Sufurrfiw.  i'*Ii.a,18ST. 

AZEMAK   If.   CaIELU. 

CtHtraetfir  eollwa  loarritt —  GvamatttrfiifiiaJ  tatawiptt 

■-v4ttHniacc  fv   iitfttifnitf    mf   qualilg — Diffvmnt 

wp»ci*t  »f  olloa     AAitTatto^~-Sepiidialioa   of  cwb 

mtaJ. 

Vf)m*cmtlrael/<>railloi(oanivt,  tiiMlUrsuanvilntl 
U»  coUoa  to  le  eqiuU  to  tampU,  mud  it  mat  agned 
(tol  in  coat  the  qualiti/  prontd  iafaiar  la  Ikt  j/uaro'it*^ 
»/air  alhaamce  lAoild  Ik  maiU  ig  arbitmlion.    Tht 


Imlk  turiud  out  to  ba  comf»Kd  of  a  d{ffiie»t  (ud 
"fariir  kind  of  coltonfAiH  thai  i»  tit  laiiiftli.  and 
wiirtd  difftrent  madtintrg  far  ipoji-i'ti^  il. 


i^firiqr  kind  of  coltOH/fi 
rowMvif  di^treni  madtin 
wAr    offtrtd    to     tubtiit'  to   on     arb'ifalv     lit 


difftrnct  in  valae  iKlaun  lie  lampU  and 
on/er  to  eiliiaatt  tit  atlaieoKce  lo  be  made ;  lit  Imyer 
decliitd  ifbitralioH  upon  ant  point,  unlat  Ikt  qaeitun 
m*  to  ickuier  it  mij/kt  rtJuH  to  acc^t  the  cotton 
ikealdabo  be  lubmitltd.  To  Ihis  tU  ndhv  refuttd 
to  ca««Mj,  aad  the  ba^r  tkta  repudifted  lii  caalraci  i 

Bl^  in  am  aetSnu  hg  tit  stffer  agoinat  the  iuwr  fbr 
not  aereptinif^  thai  tht  latter  hum  not  aiutMriiMs  for 
tttfaihtn  to  arbitrate ;  that  Ike  gnarfiitttt  rtlitttd  to 
tkt  qntditif  find  not  to  lie  ipecii^  of  colloit.  and  IkiU 
t^rtjiudiutionof  litrantraclwaijtiilijiable: 

BeU,  iaifever^  tial  a  pita  aUa/iag  onl^tkai  tht  bvlkaat 
■ot  equal  lo  lamjilt  mit  ba£ 
l^iii  waa  an  aotiou  brouKht  to  lecnvfr  damagea  in 

oonaequence  of  lbs  alleged  noo-fulfllineut   by  the 

dafta.   oi   a  contract  fur  the  purchaM  by  them  of 

138  hakia  of  cotton. 
The  cauae  came  on  for  trini  before  Erie,  C.J.  and 

a  apeoial  jury  at  tbe  Lmuton  liiliaK*  after   Hilary 

Term  10I1&,  when  a  verdict  waa  found  for  pl[.  «ub- 

alo  tbe  oplnioa  of  tbe  court  upon  a  special  caie. 
deaiiuMM  lo  the  jilaadiogi  railed  the  aaine 


lecided  at  the  lame  lime. 
Tta  lint  count  of  the  deduadon  wa«  •■ 

Vorihat  Ik*  bH  i^wd  Id  bU  ta  iha  Mhu  aad  th«  MM. 
•«»«l  u  bar  M  >h*  pit  oarMJa  good^  lo  v^  IM  Mm  oI 
OOBon  |,  aipectsd  to  ultra  In  bcmdon  par  Ih*  Cksie^  t^oat 
llidni,  al  IM;  put  Ih  Dpaa  Mrtnln  Unos  Ihcn  tfttti.  umb 
beMaaaiha  ph.  ud  thsdslB.ud  amoagH  ibaB  von  Ike 
Mnaathai  AtooHoa  waa  gawrauUMt  •oulte  aaMiauta 
IB  thajoaaenlan  ol  Ibaaia  BarbH,  Hnbw.aod  pa,  tiA  (w 
riunH  the  au^lf  praia  luKrlor  to  tl|a  gittraaMAi  «  tft 
•JIovaiHa  monld  ba  made,  mj  aUglH  TariaUin  ta  maite 
INI  M>  *MaM  Mm  Mainoii  Ih*  ka^ar  M  pay  a  dapaait  ad 
IM  par  tab  w>  Ike  aeooad,  B»»iird«j_a^-  "-  "— '  ' * 

rem*.Uih«r  or  the  purohai 


19  a(^  *•  anal  d«  «r 
vfi  w«L|iu  QDM.  u4  oil 

Ju  ffx[>[ntlpn  Df  tha  naiial 


I  tka  oqnon  $«  IraBi 


any  perliuu  Uwroof  —  , 

loia  oT  vfitael  or  Mha^  aii4v<^dal 

aiHra  IB  Londan  hjnthwwcllkaiM..^,.   .....  _.   _. 

and  LI  ithb  lurtker  sgtaMl  Uuil  \b,  Uu  aTMl  •!  W  dtWHM 
arising  ouiQ<  it»cui)inciUi(imBit«rv'PWP^  t«("iTodiotwj 

dJi!aKn'l«d  London  oonon  6nikM»(W  arljjiraUsa,  br 

itanLttnc  Oag,     Aflll  «W  pUiWI-   ■■■"■■ 

(.._<     ...    ¥  .,..J rt     -lJ,    ,h- 


U9a,biuwi|DJ 


T""Iw 


II  dmes  iiud 
,1(1  ■(jroeoi*! 


..te  >wV  «lgB«" 


iitUM  h)uT  bHU 

„  .  ..  ..  aitp  i|ili.Wb»¥|i 
rcrfiinijpS  bj  ft*  defw,  and  Bi  »M  dan 
'  '■—■'— ^ ■ ■htlj  nicntlowfl; 


Djfttderu,*  , 

Lfther  pe^poclhtly 
iTuHisJd  a^ivenHQS 


ssg 


pic.  wju  rwuly  9,1 


ak»<*  tkaitH  dfmia 
Mraamaal.  ud  tha 

n  ■  dulDUinaied  dodca 


■ud  •allied  codlrary  lo  lb*  uim  (d  to  Mil4  *B»^ 
^nd  Iba  pIL  aajl  thai  kj  xi'fiu  or  ib*  prcmlaff  (he 

-eamaat  duly  jHrTomx 


.  . g»lnodHik«(ald 

rvcaifad  bl  Wa  rlftT^  "f[  iba 
by  tbam.  and  baa  alM  Inpfund 

iraat  siwDia  In  kegpinji  Lad  iTif«l)*iuliu  Iha  aaid  sotliaL  and 

(^  been  oUianrlaa  gnally  duDqilVsd. 

TVs  decUiatian  alaaeost^ea  the  qonuDQO  awtar 
eounta. 

Hie  lint,  aeamd,  fourth,  and  itxth  pleM  traTorppd 
eeKaln  all^ationa,)n  the  flfit  oount.  Iqthq  t^l^ 
Dlea  the  d^tt.  alleged  tbat  the  cotton  wa*  OPt  aqiul 
to  the  laid  aealqd  HB<pt«>, 

In  tbe  flflh  plea  tbe  def  C4,  hH  9«t  the  omlMM 
vtrbatim,  ai  i(  a^ieara  aubfeiiiUBatiy  in  ttw>  WWM 
caaej  after  whiifb, 

Tbe  dsru.   rurihar  aay  tbat  Ik*  laU  awM  aaRpla  WM  a 

kind  tad'd«MriMI*D.  ikara'keliw  aawial Uaai aaMoHtlp- 

aad  Iba  uuna  kiad  aad  dtHrtptkni.  aaoh  inallilaa  dlBnaivK 
daalfiwlad  aa  "  ordluary  lu  nLditUwk"  •■  mlddUai  Iq  lair,** 
-toffidgood,"  "Wr  *Di  good  »  pna."  Aad  ibu  HWM  a 
(ondMon  at.  and  ol  Ike  eiiHiwa  of  tba  uld  eonlrant.  >M  m 
aoUDQ  M  ba  dalhend  oiMbr  awl  b^  (IHoa  of  tka  uld  ooaKaat 
■haald  ba  aoMa  )il  ibM  pi  ' 
wKhU- — 


Aad  tbat  it 


Whicb 


e  dpfla.  H)  nluiwd  M 


.-tka  dm 

Mfao.  waa  a^a  agtwa  oi  loai  javtloalar 
but  oouoo  o(  a  wbally  dllTenDt  Wvl 
DtaiiaiiaairhollTnnni  for  Iba  purpoaaa 


lbs  delta,  ware  bouad  ti>  aucjyt  Iba  i 


'  plea  aa  IQ  Um  laid  flnt  oouit, 
to  tbe  alleged  bT^acb  of  ooatrmcf 
UoDsd,  tka  delta  aay.  thai  a  dlauua 
Biiil  copttaa^  aad  waa  tbaa  peaoiaf 
...  . —  _  ^  ^  vbalbar  or  |v>t 
Iba  aaij  M-    -     '-  "-■" 
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MABITIME  LAW  OASES. 


C.  P.] 


AZBMAB  V.  CaSBLLA. 


[C.  P. 


And  the  defta.  Miy  that  they  were  ready  end  willing  to  have 
Idl  disputeR  which  oroee  oat  of  the  said  contract  referred  in 
manner  provided  by  Uie  eaid  agreement,  whereof  the  pit  had 
notice,  but  the  pit  wholly  refoied  to  allow  the  nuktter  of  the 
diqmte  heretabefore  mentiooed  to  be  io  referred  and  settled. 
Whereupon  the  defta.  ref need  to  allow  the  matter  in  the  said 
flret  count  in  that  behalf  mentioned  to  be  bo  referred  and 
settled  aa  therein  mentioned. 

The  third  plea  was  demurred  to  by  the  pit.  for  the 
reason,  amongst  others,  that  the  defts.  were  not 
justified  in  repudiating  the  contract  on  the  ground 
of  the  goods  not  being  equal  to  the  sample,  but 
were  only  entitled  under  the  contract  to  a  fair 
allowance.  As  the  plea  showed  no  answer  to  the 
breach  for  not  settling  the  allowance,  it  was  bad  as 
to  part,  and  therefore  as  to  the  whole  of  it. 

The  fifth  and  serenth  pleas  were  demurred  to  upon 
grounds  which  appear  in  the  special  case,  and  in  the 
arguments. 

The  special  case  stated  that  the  pit.  and  the  defts. 
are  merchants  in  London.  In  the  summer  of  1864 
Messrs.  De  Souza  and  Co.,  correspondents  of  the 
pit.  at  Madras,  shipped  on  board  uie  ship  Cheviot, 
under  a  bill  of  lading,  in  the  following  form : 

Shipped  in  good  order  and  well  conditioned,  bT  F.  de  Sonza 
Cammlade,  and  Co.,  in  and  npon  the  good  ahlp  called  the  ChetioL 
whereof  ia  maater  for  thia  preaentToyage  J.  H.  Henderson,  and 
now  riding atanchor  in  lladraaroada,  andbonndfor  London,  301 
balea  of  cotton,  being  marked  and  numbered  aa  in  the  margin, 
and  are  to  be  deliyered  in  the  like  good  order,  and  well  con- 
ditioned at  the  aforeaaid  nort  of  London,  the  act  of  GKmI,  the 
Queen*a  eneaoiea,  fire,  ana  all  and  every  other  dangera  and 
aeeidenta  of  the  aeaa,  rivera.  and  navigation  of  whatever 
nature  and  kind  aoever  (save  iiaka  of  boata  ao  far  aa  the  ahipa 
are  liable  thereto)  excepted,  unto  order.  Freight  for  the  aaid 
gooda  being  papable  on  delivery  at  the  rate  of  8/.  IQi.  aterUng 
per  ton  of  fifty  cubic  feet  noted  in  the  margin,  with  primage 
and  average  aoouatomed.  In  wltneaa  whereof  I,  the  maater 
or  Duraer  of  the  aaid  ahip,  have  affixed  my  hand  to  three  billa 
of  lading,  all  of  thia  tenor  and  date,  the  one  of  which  three 
billa  being  aocompliahed,  the  other  two  to  atand  void. 

Dated  in  Madraa  thia  thirty-flrst  day  of  May  1864.  Weight 
and  contenta  unknown  to.  J.  n.  HxKDBBaosr. 

In  the  margin  was  written, 
L.  B. 


c.  a 

Ll  b 
c.  s. 

V. 

D.  C. 

a 

D.  C. 
R 


30 


9 


128 
34 


301  Balea. 


There  were  no  other  bales  of  cotton  marked  ^^ 

on  board  the  Cheviot  but  the  128  noted  in  the  margin 

of  this  bill  of  lading.    De  Souza  and  Co.  consigned 

the  said  cotton  to  the  pit.,  and  they  duly  advised 

him  of  such  consignment.    They  also  sent  him  a 

sample  of   cotton  by  the  Orerland  mail,  which 

sample  consisted  of  a  kind  of  cotton  known  in  the 

London  market  as  ^'  long-stapled  Salem  cotton  of 

fine  quality."    The  sample  was  in  a  paper  whicli 

was  marked  on  the  outside, 

D  C 
Q    138  balea  Weatem  cotton  per  Cheviot. 

Upon  receipt  of  the  sample  the  pit.  took  it  to 
Messrs.  Barber,  Nephew,  and  Co.,  London,  cotton 
brokers,  with  whom  ne  had  conversation  concerning 
the  sale  of  the  cotton.  Mr.  Barber  expressed  his 
opinion  that,  notwithstanding  what  was  written  on 
the  outside  of  the  paper,  the  sample  was  long  staple 
Salem,  and  not  Western  cotton. 

The  defts.  subsequently  applied  to  Mr.  Barber 
for  the  purchase  of  some  long  staple  Salem  cotton 
for  some  correspondents  of  theirs,  when  Mr.  Barber 
showed  them  the  sample  which  the  pit.  had  left 
with  him,  and  told  them  he  considered  it  to  be  the 
cotton  they  required.  No  mention  was  made  by 
Mr.  Barber,  and  no  notice  was  taken  by  the  defts. 
of  the  wnting  on  the  paper. 
After  conun  unicating  with  their  coTreBpoudeuU, 


printed  form  commonly  und  on  the  London 
market,  and  known  as  ^  The  certified  London  con- 
tract," as  follows ;  the  words  in  Italict  are  those 
inserted  by  the  broker : 

Oertifled  London  Cootraot 

LoHdon,  lith  Jmif  1861 
^old  by  order  and  for  account  crfifeanL/.  C.  AjumaramdOt^ 
to    Mmn.  A.  Cfcuella   and  Co.   the  following  ooCton,  via, 

^J^  138  baie»  at  3&i  per  Ml,  expected  to  arrive  in  Lopdoa  per 

dkeviot  from  Madrtu.  The  cotton  guaranteed  oqmat  to  teaU 
mmple  in  ow-  potfecKoN.  Should  the  quality  prove  fnfariorls 
the  guarantee  a  fair  allowance  to  be  made.  Any  ali^ 
variation  in  marka  not  to  vitiate  thia  contract  The  cotton  to 
be  warehouaed  at  aeller'a  expenae  in  one  <^  the  pabtte  dodki 
or  cnatomary  wharves.  The  buyet  to  pay  a  depoatt  of  13C. 
per  bale,  to  be  returned  in  the  event  of  Iocs  by  fire  on  tta 
aecond  Saturday  after  the  final  day  of  landing  in  •zdbange  for 
dock  or  wharf  weight  notea,  and  the  remamder  of  the  pai^ 
chaa»4noaey  at  the  expiration  of  the  nsnal  three  monAi 
prompt,  or  on  delivery  of  the  warrants.  Intareat  batag 
allowed  at  the  rate  of  5  per  cent  for  prepayment  mia  lint 
and  aecond  claaa  aea-damaged  balea  (if  any)  to  be  made  mff> 
chantable  and  taken  at  U  8<f.  pw  lb.  leaa  than  the  aoasd. 
The  third  and  fourth  claaa  aea-damaged  bales  0t  aaj)  toto 
taken  at  a  fair  allowance.  The  cotton  after  landing  to  beat 
the  risk  of  the  aeller  (only  to  the  amount  <^  this  oontiact 
value)  until  the  prompt  day  or  the  delivery  of  the  warranli 
or  orders  of  delivery,  whichever  may  flrat  happen.  Shook!  te 
cotton,  or  any  portion  thereof,  not  arrive  by  Uie  nbove^taoied 
veaael,  from  loja  of  veaael  or  other  unavoidable  caoeea  1^ 
contract  for  auch  portion  to  be  v<^d,  btU  ^ottU  tk$  cotkm  If 
trwuhipped  and  arrtve  in  London  fiyoMer  eeiwb  thi$  contnetio 
hold  good.  In  the  event  of  any  diapnte  arising  ont  of  thia  caB> 
tract  the  matter  to  be  referred  to  two  diaintereated  Loadw 
cotton  brokera  for  arbitration,  buyer  and  seller  aaeh  aoBii- 
natingone. 

Brokerage  |  per  cent 

OnaratUH  \  percent.  Bariter,  N^phem^  amdCo. 

The  eighth  paragraph  of  the  case  stated : 

**  The  Cheviot  arrlTol  in  London  on  the  14t]i  Oct 

1804  having  on  board  several  thousand  bales  of 

cotton,  and  amongst  them  the  128  balea  shii^ed  hy 

De  Souza  as  already  mentioned,  which  were  the  only 

bales  marked  ^^    The  128  bales  were  landed  and 

warehoused  by  the  pit.  at  Cotton's  and  Depot  Wharf, 
and  weight  notes  were  made  out  by  the  wharfingers 
in  the  ordinary  way.  The  cotton  had  been  pie- 
Tiously  examined  by  the  wharfingers  for  the  pur- 
pose of  ascertaining  which  of  the  bales  Qif  any)weie 
sea-damaged,  and  of  classifying  same,  and  for  tiie 
purpose  of  making  them  merchantable  when  neces- 
sary and  possible.  .  .  .  None  of  the  128  bales 
in  question  contained  any  sea-damaged  cotton." 

"  The  landing  of  the  cotton  was  completed  on  Wed- 
nesday, 26th  Oct.  1864,  and  the  deposit,  amonntiBg 
to  1556A,  would  have  become  payable  on  Saturday* 
5th  Nov.  1864,  and  the  prompt  would  have  expired 
on  the  28th  Jan.  1865.  The  wharfingers  drew  saoh 
plea  from  the  bulk  in  the  ordinary  way,  which  wcfe 
shown  to  the  defts.  by  Barber,  Nephew,  and  Goi 
The  defts.  upon  seeing  the  bulk  samples,  at  oooe 
stated  to  Barber,  Nephew,  and  Co.,  that  th^ 
claimed  to  reject  the  cotton  on  the  ground  that 
it  was  not  long  staple  Salem  cotton,  and  that  th^ 
required  an  arbitration  on  that  point.  The  cotton 
was  not  long  staple  Salem,  but  was  a  particoltfly 
good  sample  of  Western  Madras.  The  cotton  wts 
therefore  not  in  accordance  with  the  aamj^  West- 
em  Madras  cotton  is  inferior  to  long  staple  Salem, 
and  requires  machinery  for  its  manofacture  differ- 
ent to  that  which  is  used  for  long  staple  Salem,  and 
the  market  price  of  Western  Madras  was  at  date  of 
contract  only  23</.  per  pound.  The  defts.'  comspon* 
dents  have  refused  to  accept  the  cotton  by  iStud 
Cheviot  in  fulfilment  of  the  defts.'  sale  to  tliem,  on 
the  ground  that  it  was  not  long  staple  Salem,  and 
that  they  could  not  employ  it  for  the  manufactniiBg 
purpose  for  which  they  had  bought  it,  and  the  defts. 
have  lost  their  commission  amounting  to  8(ML  18s.  9i!* 

Some  correspondence  took  place  between  tiw 
parties  soon  after  the  landing  of  the  cotton,  and  ar- 
bitrators were  nominated  for  the  settlement  of  the 


the  defta.  authorised  Messrs.   Barber  aud  (^.  \^\  d\«^>iVi\\Xia'^\..Vwj'5««t  ^natnicted  his 
purcbaae  the  cotton,  and  Uie  latter  filled  \xp  «^\  V>  Qoa«>\dftx  q\2^1  ^^^^S^^wok^Xj;^  \i^  ^^^te^  te  ^ 
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diifeieiioe  in  value  between  the  sample  and  the  bulk, 
and  the  def ts.  demanded  arbitration  upon  this  right 
to  repudiate  the  contract.  No  settlement,  therefore, 
was  arrived  at 

After  the  trial  the  brokers  appointed  decided  that 
the  difPerence  in  value  between  the  sample  and  bulk 
was  8dL  per  pound. 

The  question  reserved  for  the  opinion  of  the  court 
whether  the  pit  under  the  circumstances  of  the 
was  entitled  to  maintain  this  action. 


Homman,  Q.  C.  (with  him  Macleod)  argued  for  the 
pit — ^The  arbitrator  finds  that  cotton  comes  from 
rarioos  places,  and  that  from  each  place  there  are 
various  kinds,  and  that  of  each  kind  there  are 
various  qualities.  From  Biadras  come  the  two 
kinds  of  cotton  which  compose  the  sample  and  bulk 
in  this  case,  called  long-stapled  Salem  and  Western. 
The  pit  says  that  the  defts.  must  take  this  cotton, 
subject  to  a  reduction  of  price ;  the  defts.  say  the 
•ample  and  bulk  are  so  different  that  they  are 
justified  in  throwing  up  the  contract  First,  with 
regard  to  the  effect  of  this  contract.  It  was  held  in 
the  case  of  Paraons  v.  Sex/on,  4  C.  B.  899,  that  upon 
the  agreement  to  purchase  a  steam-engine  descrioed 
as  **  a  certain  fourteen-horse  eng^e  which  our  fore- 
man has  inspected,"  there  was  a  bargain  for  a  specific 
engine ;  and  after  its  erection,  assuming  there  was 
a  warranty  as  to  its  power,  and  that  the  warranty 
was  broken,  that  was  no  answer  to  an  action  for  the 
price,  but  only  ground  for  a  reductV>n,  or  the  subject 
of  a  cross-action."  Upon  the  sale  of  specific  goods, 
with  a  warranty  that  they  are  equal  to  sample,  the 
vendee  cannot,  it  seems  by  the  case  of  Dawson  v. 
CoAiV,  10  C.  B.  523,  refuse  to  receive  them  on  the 
ground  that  they  do  not  correspond  with  the 
sample,  unless  there  be  an  express  condition  to  that 
effect,  but  must  resort  to  a  cross-action,  or  rely  on 
the  non-correspondence  with  sample  as  a  ground  for 
reduction  of  damages.  Upon  the  authority  of  these 
cases  I  submit  that  this  was  a  bargain  for  specific 
goods,  and  that  the  property  passed  upon  the  making 
oi  the  contract ;  it  is  not,  therefore,  in  the  power  of 
the  defts.  to  set  up  this  defence  against  the 
aetion.  Secondly,  assuming  that  the  cotton  did 
not  pass  to  the  defts.  before  its  arrival,  the  words 
^  equal  to  sample"  are  a  collateral  warranty  only. 
Lord  Abinger  said  in  his  judgment  in  Chanter  v. 
HbpkinSj  4  M.  &  W.  404,  **  A  warranty  is  an  express 
or  implied  statement  of  something  which  the  partv 
undertakes  shall  be  part  of  a  contract ;  and  though 
part  of  the  contract,  yet  collateral  to  the  express 
object  of  it"  And  in  the  concluding  paragraph  of 
the  judgment  in  Bannerman  v.  Wht'tey  10  C.  B., 
N.  S.,  800,  Erie,  C.  J.  Uid  down  that  '*  the  inten- 
tion of  the  parties  governs  in  the  making  and  in 
the  construction  of  all  contracts.  If  the  parties 
so  intend,  the  sale  may  be  absolute  with  a  warranty 
superadded,  or  the  sale  mav  bo  conditional  to  be 
nml  if  the  warranty  is  broKen."  The  decision  of 
the  Ex.  Ch.  in  Behn  v.  Burness,  8  B.  &  S.  751,  was 
in  respect  only  of  policies  of  insurance  and  charter- 
parties  ;  it  was  there  held  that  the  words  *'  now  in 
Amsterdam  "  amounted  to  a  warranty  or  condition 
ptecedent  to  the  contract  The  principle  of  all  these 
cases  is,  that  the  remedy  for  the  breach  of  a 
odUateral  warranty  is  either  by  cross-action  or  by 
deduction  from  the  price.  What  I  contend  for  is,  if 
this  is  a  sale  of  speofic  cotton  the  property  passed 
to  the  defts.  immediately ;  but  if  not,  this  guarantee 
must  be  taken  not  as  a  condition  precedent,  but  as 
a  collateral  warranty.  It  is  maintained  on  the  other 
side  that  "quality"  does  not  mean  "kind"  or 
^  species,"  but  "  degree  "  or  "  variety  of  the  same 
species  ;**  but  there  is  no  authority  for  so  limiting 
the  interpretation  of  the  word.  The  third  plea,  that 
the  cotton  is  not  equal  to  sample,  is  bad,  for  a  special 
remedy  is  provided  in  the  contract  for  this  f act,  if 


it  occurs.  The  inferiority  to  the  sealed  sample 
might  consist  either  of  the  degree  of  the  same  kind 
of  cotton,  or  of  a  different  quality,  both  of  which 
can  be  remedied  by  an  allowance.  The  warranty 
cannot  mean  differently  with  regard  to  kind  and 
quality.  I  submit  that  "  guarantee  "  is  not  a  word 
of  condition,  but  a  word  of  contract,  and  the 
remedy  of  the  deft,  is  either  by  cross-action  or 
allowance  upon  arbitration.  Some  questions  ariseas 
to  the  measure  of  the  defts.'  liability  upon  the  facts 
mentioned  in  the  special  case.  The  contract  price 
was  2o<L  per  pound,  and  the  brokers  have  fixed  the 
difference  between  the  value  of  the  sample  and  bulk 
at  Bd.  per  pound.  The  contract  was  made  on  the 
15th  July  18G4,  the  deposit  of  12L  per  bale  was  pay- 
able on  the  5th  Nov.,  and  this  action  was  commenced 
on  the  24th  Nov.  The  contract  was  repudiated  by 
the  defts.  on  the  24th  Oct,  upon  which  day  the 
price  of  the  cotton  was  loh<L  per  pound;  the 
damages  therefore  should  be  tne  difference  between 
22d.  and  15^  per  pound. 

Brown,  Q.  C.  (with  him  Hannen)  for  the  defts.~> 
The  property  does  not  pass  by  such  a  contract  as 
this  :  (Logan  v.  Le  Metunefy  6  Moo.  P.  C.Cas.  116.) 
[The  Court  agreed  to  this,  and  stopped  further 
argument  on  this  point]  The  pit.  should  have 
agreed  to  arbitration  on  all  the  points  in  dispute ; 
but  it  is  now  for  the  court  to  say  whether  the  defts. 
were  right  in  refusing  to  ad;ept  the  cotton.  I  sub- 
mit, first,  that  the  guarantee  in  this  case  was  a 
condition  precedent  the  breach  of  which  justified 
the  defts.  in  cancelling  the  contract ;  secondly,  that 
the  allowance  clause  clearly  applies  to  the  quality 
only,  and  not  to  the  kind  of  cotton.  This  was  a  sale 
with  a  warranty  or  condition :  (JSvert  ▼.  Jonas,  2  Ex. 
111.)  In  what  cases  a  breach^of  warranty  gives  a 
right  to  cancel  a  contract  was  considered  and  settled 
in  Behn  v.  Bumess,  and  in  the  note  to  Cutler  v. 
Powelly  which  is  quoted  in  the  argument  in  that 
case.  [WiLLBS,  J.~- We  hold  to  the  law  laid  down  by 
Parke,  B.,  in  Sjfert  v.  Jonas,  that  an  agreement  that 
the  bulk  shall  correspond  with  the  sample  autho- 
rises the  purchaser  to  refuse  to  receive  an  article 
differing  from  the  sample,  if  it  has  not  been  deli- 
ver^, or  the  property  has  not  pasted  by  the  bar- 
gain.] This  is  a  contract  for  sale  where  the  goods 
do  not  pass,  and,  unless  there  is  something  in  the 
contract  to  the  contrary,  we  were  justified  in  re- 
fusing the  goods.  I  say  that  the  allowance  clause 
applies  only  when  the  bulk  differs  in  degree  and 
not  in- kind  from  the  sample.  How  could  idlowance 
be  made,  if  the  bulk  were  of  a  better  quality  and  a 
more  valuable  kind  than  the  sample  ?  As  the  defts. 
could  not  use  this  cotton  with  their  machinery,  they 
would  have  been  obliged  to  sell  it  at  a  lossi  Some 
light  may  be  thrown  upon  these  clauses  by  the  rule 
of  law  and  equity  concerning  allowance  in  sales  of 
realty.  Dart's  Vend.  &  Pur.  ch.  4,  p.  11 1 :  ^*  A  con- 
dition of  sale  as  to  compensation  for  misdescription 
by  the  vendor  cannot,  it  appears,  be  enforced  upon 
a  sale."  The  different  effects  of  a  warranty  upon 
the  quality  and  kind  of  articles  sold  are  clearly 
explained  m  the  following  cases : 

Nickoly.  Godts,  10  Ex.  191 ; 

Wider  V.  Sddiizzi,  17  C.  B.  619 ; 

JoOing  v.  Kingsford,  13  0.  B^  N.  S^  447 ; 

Goumertz  v.  BartUU,  8  EL  &  B.  849. 
(Stopped  on  the  measure  of  liability.) 

Bonyman  was  heard  in  reply. 

WiLLES,  J. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defts.  The  action  was  on  a  con- 
tract for  cotton  to  arrive  by  the  ship  Cheviot  from 
Madras.  Upon  arrival  the  cotton  was  rejected  by 
the  defts.,  the  purchasers,  because  it  was  not  the 
same  as  the  sam^l^  TVva  ^<&1\a.  \&3KmN:^\!iK^ ''^'^ 
the  tknngwYns^  ia«  '\JlV  ^XNkbi^^I!^  xa  laaJifc  Siaw^a. 
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tlie  arbttntors.  The  defu.  an  noC  aii8werBbl«  toi 
the  failure  to  ubitrate;  tlicy  v/eTo  not  bound  to 
i«fer  less  than  the  whole  disputo.  It  ie  tat  ub  to 
docltle  whether  tlic  defts.  arc  riHlit  in  rejecting 
tho  cotton,  or  whether  the  plL  i*  riEht  in  maia- 
talning  Hut  it  wu  «  cmc  fur  ftn  aliowsoce.  On  the 
ICth  July  lect,  Bubcr,  who  wm  brgker  (or  both 
pftrtie^  told  12B  bale*  at  cotton  'J,°  expected  to 
wrire  on  boud  tho  Ctieviol  froni  UadrM  »t  iid.  per 
lb.,  and  if  the  contract  had  stopped  here,  it  would 
liava  been  a  descrtptioii  of  speciflo  goodi,  a*  wm 
Milled  by  Sir  O.  llonyman.  The  Introductoiy 
paragraph  TalU  to  dasoribe  any  particular  kind  of 
cottCHi,  and  any  cotton  from  Mulraa  on  boaid  that 
■hip  with  Ihlt  particular  nark  would  hare  been 
within  tho  oontimct  ander  that  deaoHpUon.  The 
agreement  tlicn  proceeds  to  describe  tha  lubjecl  of 
the  sale,  ''The  cotton  guitraiitui.-d  equal  to  aualed 
eamjile  in  our  possesaion."  Thu  satuplo  turned  oat 
to  consist  of  long  staple  Salem  cotton,  lly  a 
tm^falnfor  speciflo  good*  the  pmperiy  is  resttsil  in 
the  buyer,  and  if  ilio  contnct  ia  not  luudllteil  by 
what  (ullowa,  tiie  nrganieiit  on  the  turt  ul  the  pit. 
would  hoW,  anil  the  remedy  nuuld  have  been  by 
crota-aetloB  on  ibe  warranty.  But  it  cannot  liesuc- 
cetslully  Ctfiileniliil  that  fliis  la  a  case  in  which  the 
property  passed  by  the  coatract.  The  only  questioas 
are,  whether  the  words  "  equal  to  sealed  sample  " 
relate  to  the  species  of  cotton,  and  whether  the  two 
cotton*  are  of  the  same  gpeclcs,  which  latter 
point  we  have  to  dedde  npon  the  fa«ta 
detailed  in  the  eighth  paragraph  of  the  e**e.  I 
entertain  im  doubt  a*  t«  the  flrst  point ;  the  contract 
cannot  be  extended  to  mean  that  the  teller  cootd 
force  apon  the  bnycr  an  article  different  to  that 
which  he  intended  to  bur.  The  next  sentence  In 
the  agTeement  is,  "  Shonld  the  quality  proie  Inferior 
to  the  gvaranlec  a  fair  allowance  to  be  made,"  by 
whloh  it  was  meant  that  the  buyer  should  keep  an 
srtlde  worse  than  the  sample  if  it  were  of  tlie  wue 
kind,  and  an  allowance  should  be  made  to  him.  I 
do  not  see  any  similarity  between  caics  of  this  kind 
and  pnn^aaes  of  land,  and  I  do  not  act  upon  the 
authoritieaeoacerning  the  latter.  Let  ns  tee  whether 
the  contract  onght  to  be  construed  to  relate  to  the 
particular  apeciee  of  cotton  contended  for  by  the 
aeft*.  The  flrst  remarkable  fact  is  the  description 
of  the  sarajde  itself ;  it  was  long  staple  Balem  eottan, 
A  well-kncHrn  cotton  from  Madras  ;  this  is  unqnes- 
tionable)  the  question  Is,  whether  itwas  sf  thesame 
■pecdea  aa  the  bulk,  which  was  prored  to  be  a  flne 
aort  of  V^tem  Madras.  We  have  to  determine 
whether  too  Western  can  be  considered  the  sanM 
kind  of  cotton  as  long  staple  Salem,  la  my  opinion 
this  woold  be  a  good  question  fur  the  decision  of  a 
jury.  Bat  we  must  consider  the  argument  of  Hr. 
Brown.  wh>eh  is,  that  when  a  man  agrees  to  buy 
laag  itaple  Saleni  cotton  and  gets  Instead  Westran 
cotton,  the  difference  doacribed  In  the  eighth  para- 
gmph  is  essential  to  the  validity  of  the  ceqtraet, 
nnd  that  it  was  implied  in  the  words  of  the  contract 
that  the  cottou  must  be  of  the  tame  kind  as  the 
aample.  I  am  conflriucd  in  my  opinion  tiut  tlic 
defts.  had  a  right  to  repudiate  the  contract,  bv  the 
fact  that,  although  t)ie  bulk  wns  composed  of  the 
finest  Western  cotton,  yet  the  cotton  in  the  aatnple, 
which  was  not  the  finest  description  of  long  staple 
Salem,  was  worth  Sd.  a  lb.  more  than  tha  other.  I 
am  compelled  tlieietora  to  hold  that  what  wa« 
delirsrcd  was  not  of  the  same  kind  aa  that  which 
WM$  the  tabject  of  the  sale. 


not  pasB  the  proper^.  If  it  depeoded  npoa  tfei 
llrat  sentence  only  the  plL  might  hare  b«eii  aiUilW 
ij  his  daim;  but  the  questioD  ariae*  wbMbtr  dw 
...ipn-Bsion  in  the  contract,  that  the  bulk  sbiHlU  kt 
al  the  same descriplioa  u  the  tanialn,  iaacwndiBoc 
vt  only  a  collateral  warranty.  I  think  thsra  ta  •■ 
iiaplied  condition  in  this  expreauoa,  and  Ml 
nould  seem  to  Justify  the  defts.  in  ratclnding  tki 
cmtract.  This,  however,  it  qutUfied  bf  wlnt 
fittlowa  concerning  the  allowance  to  ba  moat.  Tb 
whole  case  tums  upon  the  meaning  of  thia  claoM 
la  onler  to  discorei  whether  the  cotton  waa  iiitaiv 
to  the  sample  we  oiuat  exaaiae  tbe  Minplei  Ihcie 
is  no  doubt  that  it  conaiited  of  long  atkple  Sain 
cottou.  It  Bcema  to  me  that  tha  coatnLCt  a^ould  he 
read  aa  if  it  contained  a  datcription  of  tM  cotua 
ill  the  bulk.  It  i*  clear  that  upon  a  cootraet  n 
u:[pre8aed  in  wonlC  V  **  hera  leferTing  to  » tva^ 
vhich  is  eooivalent,  the  purchater  naa  •  rislu  H 
aa  article  (U  the  sauie  tort  or  kind  aa  that  wUtklii 
intended  to  piuchaae.  The  value  of  cotton  drpwli 
upon  tlic  ease  with  which  it  can  ba  ipnn,  awl  At 
material  into  which  it  can  h*  made;  thsootmiii 
the  bulk  is  known  in  the  market  to  be  of  a  dlSenat 
kind,  and  to  require  different  uaduiiery  from  l>M 
I'littuii  iu  tlui  Muipie.  The  same  dUterenca  in  kiad 
Mould  be  iUostratcd  by  a  purchaaer'a  aoreeinr  H 
liuy  sjiirit  acuwiling  to  a  sample  of  brandy,  and  Ai 
sfUer's  delivuring  instead  a  quantity  uf  riua.  Vsa 
u-aut  here  u  standard  of  coniparisuu,  for,  ai  I  infer, 
iio  quality  of  Western  cottou  couk)  ha  cxaotly  tta 
same  as  any  luug  staj^  Salem  cotton.  Tha  ORMNt 
nieiuit  only  that  if  the  bulk  varied  in  qnalitr  Snm 
a  sample  of  the  aame  deacrlption  tlw  MidiaNf 
Fhould  keep  the  cotton  at  an  allowaaoe.  n*  otto 
lireach,  for  not  proceeding  to  reference,  waa  (iiw 
up  by  the  couutel  for  the  plL,  and  it  ia  olMi  Hat 
thf  oef ts.  were  justified  in  lo  dwiu, 

WiLLES,  J.  said ;— So  far  a*  my  brothat  KHHag^ 
views  were  formed  by  the  part  o(  tba  ttpuBnt 
during  which  he  wat  preienti  they  wm  In  isTov 
uf  the  dcf t«. 

Judgimiil  f<ir  lilt  tif/l:  M  lit  tptei*l  eme,  tad  aim 
an  tkt  iiiumrnirt  wtM  Uf  aetptio*  mf  (As  ItM 

Attorneys  for  pit,  Tham'a  and  B^lami. 
Attorney  tor  ^ta.,  IF.  A.  Cmmp. 
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Kiv  u.  Wheblbk. 

Bitt   of  /aJiJty — Ship«itmen'   rt^ieatfbili^ — Aasaft 

db«  (0  eargo  hy  roll. 
A  ihipoicitir  It  lapoAiiblt  (a  tAs  coisums  Jar  doHH 
doK  hu  r<iU  W  (As  car^  thipfied  andr  a  fyl  efiaigf 
with  IM  mual  eccqilioat,  noiiaiti^taailiiiff  tit  fKt 
l/ial  wtrji  pcusibU  i>itcailioii  iad  bttn  laktm  to  dm 
Iht  tiiipjrooi  vciiuin. 

LaveroBl  v.Dmj.S  Ex.\ae,efJflrmedifHtEx.(M. 
The  following  ipocial  case  wat  atatod  villHrt 
pleadings  for  the  opinion  of  the  Court  of  C.  F,  ^ 
the  consent  of  the  parties  and  by  tba  milm  el 
l{  eating,  J.,  dated  the  3lst  Oct.  Igtu,  MraBant  ta 
.  the  lOtb  section  of  the  C.  h.  V.  A.  183S.  JadlwM 
\  wM^ienVm'^'^^.iVuldie  dafta.  now  aciMW 


Ex  Ch.] 


MABTTIME  I*AW  CASES. 


[Ex.  Cii. 


The  jdU.  an  merchuiti  in  the  city  of  London, 
uid  the  deft*,  in  the  montta  of  Nov.  IBGS  vere,  and 
we  now,  the  o»i>e(»  of  the  rtatel  Vlcioria. 

In  rCo*.  18C3,  ISeun.  Wilson,  Ritchie,  And  Co. 
■hipped  on  board  the  Victoria  at  CoIoiDbo,  for  car- 
ri^e  to  London,  11^  bagaot  coffee,  and  thefoiloviDg 
bill  of  ladinf  wai  aigned  for  the  aamc  by  ttus  nuuter 
of  the  ahip: 
~  ~ppad  1b  good  ordar  and  vail  eondlUoiHid,  hr  Wllioii, 
ji^aiiilCo,  ta  and  npon  the  good  iblnr-'"-*-"- ■-■ 


all  BBd  atan  oIlMr  atagtn  and  KcManta  ol  Iba  aaaa,  rliui 
•oC  BaTl^aBiai.  ot  vhitaTar  Bann  or  kind  ■osvar.  aicepled), 
inilK  llMiia  bn.  nnlar,  n>d  Co ,  or  to  itaelr  anlgiu.  pajtnjt 
M|b*far*ei^«Dodaai  II  lai.pvtoBo*" '-    -^ 


Tbe  pita,  were  the  canngncci  named  in  the  bill 
of  ladlnfc,  and  the  lairl  L'uffee  «ai  ootlHgaed  to  then 
by  the  laid  Heaan.  Wilaon,  Ititauv,  aod  Co.,  so  >i 
to  pui  the  propetty  in  Uie  coSce  to  tte  phi. 

Tlu  Mctaia  BmT(;J  in  London  in  Apnl  IgM,  and 
waa  nnlonled  at  the  Wiwt  India  Docks. 

Upoa  the  coffee  beingdiachaTgedit«aidiaeo*eied 


aad  damped  by  them,  and  that  the  coffee 
tbereby  depreciated  in  value  to  the  amount  of  21L 

The  plti.  thereupon  made  a  claim  on  the  ahip- 
owiten  for  the  damage  done  by  rata. 

Tfaeahip  had  on  bo«n]  during  the  tiiaealKvaa 
•t  and  on  learing  Calombo  two  cata  and  two  ma*- 
fooa^  a  apeciea  of  Cingaleae  fraret,  Tcry  deitrBctira 
to  ra^  aod  alao  before  leaving  London  tor  Ceybn 
SnofMied  rat-kilkr  waa  employed  by  the  defta.  lu 
dear  the  afaip  of  vennin,  ami  he  cleared  tW  alup  of 
nU,  and  every  poaaable  precuntiun  waa  takCB  to 
keim  nUa  out  of  the  ahip  from  the  tine  the  Mt 
ODtll  her  return  to  Loadon. 

The  pits,  contend  that  the  defta.  are  IfaUe  for  the 
ftfeove  damage  to  the  coffee  CBuaed  by  the  rati. 

The  dett&,  on  the  contrary,  contend  that  thef  are 
DM  liable  (or  tic  aaid  damage,  aa  every  i»c«aatioD 
had  been  taken  by  them  to  preaerve  (iM  oaCeo  fratn 
imu. 

The  Gonrt  is  to  be  at  liberty  to  draw  iaferencei  ot 
fact  in  the  aatne  way  aaa  jury  would  be  ^Hitled  to de. 

The  qneatioo  for  the  opiaiun  of  ihe  (m«t  la, 
lAetbei  the  defta.  are,  under  tha  abo*«  circHU* 
■tancea,  liable  for  the  aaid  damage. 

If  the  court  •hail  Im  of  opinion  in  AeaSnniUiiie, 
then  judgment  ahall  be  entered  op  for  the  |t)ta.  (er 
271,  togelbw  widi  colli  of  luii. 

If  the  court  aball  be  o(  opinion  ia  the  aeg^itive, 
than  jnilgaieat  of  ac/Zc  jnvM^ni,  with  coat*  of  d^eace, 
■ha  1  be  entered  for  the  d«f ta. 

Afl«r*arda,  on  the  iitb  Jaa.  18(iG,  osne  k»  tk 
partiea  aforeaidd,  and  the  court  ia  of  opinion  that  the 
oaf  tj.  are,  under  the  above  ciruomalaaoea,  liabia  for 
the  aaid  damage.  Therefore  it  is  cooaideTOd  thai  the 
jdta.  do  recover  agaiiiit  the  said  defw.  the  twn  of 
2Jlaad33l  ITa.  SJ.  for  their  coiU  of  suit. 

The  defla.  aay  there  ia  error  in  the  above  reoord 
a«d  proceeding*,  and  tba  pita,  aay  that  there  is  bo 


by  a    mendMUl  against  a   ahipowner  t<U 
dime  by  Mi*  to  part  of  tbe  cargo  which  wm 


shipped  for  the  merchnnt  under  a  bill  of  lading,  in 
which  were  the  usual  exceptions  to  the  ahipowner'a 
responsibility,  x'lz.,  "  the  act  of  Gud.  tho  Queen's 
enemiei.  Are,  all  and  every  other  danger*  and  acw- 
ilentB  of  the  >c^,  river*  and  navigation,  of  what 
nature  or  kind  soever,  excepted."  To  the  action  the 
defts.  plead  tluit  they  bad  two  cat*  and  (wo  Cingaleao 
mangoose  on  board  the  sliip ;  and  also  that  a  pro- 
feated  rat-killer  vaa  employed  in  London  before 
sailing  Co  clear  the  ship  from  vermin;  all  possiblo 
precautions  against  iniury  by  r*t*  bad  tSetefore 
becu  taken  by  the  defti.  In  Lavtroni  r.  Drury, 
a  Ex.  I6G,  it  wa«  held  that  "  tbe  owner  of  a  gcncial 
ship  is  subject  to  the  lame  teiponsibillty  (or  loss  or 
damage  of  goods  as  a  common  carrier.  Therefore 
wbete  by  the  terms  of  a  bill  of  lading,  con- 
taining the  usual  exceptions,  tbe  owner  under- 
toolc  absolutely  to  deliver  goods  shipped  on  board 
his  vessel,  be  was  not  exctued  by  reaaon  of  tbe 
)|oods  having  been  daniaged  by  rats,  notwith- 
standing he  bad  kept  cats  on  boned,  soch  damage 
nut  being  within  any  of  the  exceptions  io  the 
bill  of  Uding.  I  subuiit  But,  that  the  present 
case  can  be  distinguished  from  Lnitroai  v.  Druig, 
m\A  if  I  fail  to  iliow  a  distinction,  I  shall  ask  tbi* 
conrt  to  overrule  Ihitt  dccisi<.n.  I  maintain  tlut  a 
riiipawni^r  ia  nut  a  cunimon  CLirrttr,  Ht  oil  events 
wliL-n  hit  eontract  of  carrisgi'  cuiisisis  of  a  bill  of 
Indinit.  In  0>^  *.  Btmvtl,  1  Sui.  L.  Q  171,  it  U 
laid  down  that  a  sUipowuor  loay  lie  a  coniiama 
carrier ;  but  I  say  that,  iu  order  to  be  a  cunimoD 
carrier,  a  man  must  not  only  carry  for  hire,  but  ply 
publicly  and  habitually  between  the  aanie  places, 
and  he  must  be  liable  to  an  action  for  refusing  to 
carry  goods.  VLj  anthori^  for  this  Is  Blind  T.  Dah, 
3  M.  £  R.  HO,  which  however  Is  somewhat  modified 
by  Btota  V.  Ti»  Pamuain  md  UrintM  SfoMtiacd 
Con,,u,ny,  G  C.  B.  775.  I  afaaU  next  ntleiupl  to  allow 
that  damage  done  by  rats  is,  whea  proper  prccautioaa 
are  taken,  a  peril  of  the  s«a  and  aa  eaccplioik  to  the 
thipowner's  liability.  The  daogcia  and  accident*  ef 
Bavigation  are  those  which  cannot  be  provided 
agaiHt ;  thia  is  certainly  an  aceideDt  of  that  Mod, 
for  the  damage  hanTened  aotwithstandiDg  the  fact 
that  all  passible  piveattttofis  had  been  tahen.  I« 
tb*  two  eaae*  laeutlmMd  In  the  argument  of 
Ltottmdr.Drwif,  fXt^Dakt.BnK  1  Wils.  KI,aDd 
HmHtr  V.  fSttt,  4  CWtp.  20B,  the  injury  «raa  done  hj 
hale*  eatan  by  Ae  rats  thraugh  tbe  bettent  af  the  ditp^ 
Enerigoc  gives  in  TMl^  dra  Assvraoae*,  c.  )9,  a.  I 
CI  Booky  Paty,  86B),  definitiODa  of  perite  of  tbe  sea^ 
and  tn  the  4th  sectiion  of  the  same  chapter  (p.  Sr6% 
he  maintain)  that  a  master  is  not  lesponsible  for 
damage  cuued  by  rat*,  if  the  cots  whieh  were  ob 
board  have  died  dniin^  tbe  voyage,  provided  that 
In  the  first  port  at  which  he  teuebed  ha  neglactod 
no  exertion  to  procure  others :  (sec  also  Ahbott  on 
Ehipping,  SOC,  9Ih  edit.)  It  i*  said  in  3  Kent'* 
Commentaries,  pL  G,  lee  4S,  9T0,  dth  edit. :  "  It  hot 
even  been  a  vpxed  question,  whether  damage  done 
to  a  ahlp  by  rats  was  aiBong  the  casualtie*  com- 
prehended soder  perils  (rf  the  sea,  and  the  atitho- 
ritic*  are  much  divided  on  the  question.  Tbe  bcttter 
opinion  would,  however,  seem  to  be  that  the  insurer 
is  not  liable  for  this  aott  of  damage,  because  It 
arises  from  the  negligence  of  the  common  carrier, 
and  U  may  be  prevented  by  dae  care,  and  Is  within 
tbe  control  of  haman  prudence  and  sagacity."  As 
there  reasons  do  not  apply  to  this  case,  the  conclu- 
sion derived  from  tbem  cannot  here  be  maintained. 
Damage  by  rats  becomes  an  oceidciit  of  navigatioa 
when  It  eannaC  be  controlled  by  human  prudenca 
and  sagacity. 


r.  Ch.] 


UABITIME  LAW  CASES. 
E1D8TOITK  V,  The  EaFiBE  ttisnii  Ixiraufoa  COMrurr. 


Mirier.  We  need  not,  therefore,  detenDine  whether 
Lavtnad  ▼.  Dmri/  it  Ua  all  purposes  within  the 
common  ciutom  ol  the  realni  with  regsrd  to  common 
•mrriert.  In  this  case  there  ii  a  Bpecial  contract, 
npon  which  wo  hare  to  decide  whetner  the  carrier 
ii  respomlble  tor  the  injarj  done  by  rats  to  the 
eoods  consigned  to  his  care.  We  And  ia  the  bill  of 
udingthat  tho  goods  were  put  on  board  in  good 
order  and  well  conditioned,  and  were  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the 
port  of  London  (the  act  of  Qod,  the  Queen's  ene- 
mies, fire,  all  and  every  othor  dangers  and  accidents 
of  the  teas,  rivers,  and  navigation,  of  what  nnture 
or  kind  locver,  excepted).  Mr.  Williuni  argues  that 
this  exception  incLudcs  rats,  and  in  support  he  cites 
Enierigon  and  the  other  case*  mentioned  in  La- 
ven>»i  V.  Druiy.  Bnt  the  whole  of  the  doctrine  laid 
down  upon  the  matter  relates  to  a  policy  of  asiur- 
knce  with  which  we  are  not  now  concerned,  and  it 
lias  nothing  to  do  with  a  bill  of  lading.  We  have, 
therefore,  only  to  look  at  the  instrument  before  ns, 
by  which  the  deft,  contracted  to  deliver  the  goods 
In  the  like  good  order  to  which  they  were  shipped. 
We  think  the  contract  was  broken  ;  and,  with  all 
deference,  and  without  overruling  the  aathorities 
quoted,  we  are  in  favour  of  the  pits. 

Judgmtat  affirmed. 

Attorneys  for  pits.,  Farqakar  and  Ltech. 

Attorneys  for  defts.,  Votltrill  and  Soni. 


Ftb.  i  and  0.  1867. 

(Before  Kbllt,  C.  B.,  Ceunhbll,  B.,  Mbllob,  J., 

FiaoTT,  B.,  and  Loau,  J.) 

KiDBHUtE  0.  Tbb  ExnBE  Masiki  Imbdkauck 

COMPAHT. 

Marint  ianranu — Po/iryon  fnighl— Suing  laid  labour- 
ing ttaute — Tolal  lost — Tranihipntnt  of  cargo— 
LnJiiUt3  of  undtncritert. 

Tha  duaitTort  of  a  thip  effected  an  inmnutet  on  freight, 
and  the  policy  coiilatntd  a  tcarraaty  agaiiut  parliixiar 
average,  wiA  l/lt  utaal  luing  and  IfAourmg  ckuut. 
The  lAip,  after  tailing,  icoi  to  grtath  damaged  that 
the  aiOM  obltgedtoput  inlo  an  intermediale  port,  wAcn 
lie  Ucame  a  total  uireci:.  The  cargo,  homever,  wot 
landed,  mardumud,  and  aftaumrdt  ihipped  on  board 
another  vettd,  and  icai  foncarded  in  lafetv  to  ill 
detlination  at  aa  eipeaie  of  about  taiftAe  dmrlereii 
frdghti  and  the  owners  oj  the  cargo  paid  the  TchiJe  of 
the  agreed  freight. 

The  charterer*  brought  an  aclionngnintl  the  laderwriteri 
of  the  policy  for  a  tolal  lou  of  frtighl,  and  aito  for 
the  charge*  and  ixpeme*  of  conveying  the  cargo  bg  thi 
tecond  ihip; 

Eeld,  bg  Ihe  Court  of  Ei.  Ch.  {affirming  the  decUic 
the  Omrt  of  C.  P.),  thai,  on  the  deitruclloa  of  l/ie 
and  the  landing  of  tie  cargo  at  the  tnlermedia 
inatmuch    as   no  freight  pro   rata 
claimed  under  the  law   of  Englano,  a  lotal  tote  01 
freight  tad  arisen,   and  that  the  expense  incurred  u 
fonrariUng  the  goods  bg  anolhtr  ship  aas  a  particular 
charge  within  ike  true  meaning  of  the  suing  and  labour- 
ing daiue  in  the  poUoj,  and  not  the  amversion  of  e 
total  loss   inlo  a  partial  lou,  so  at  to  bring  the  catt 
loithin  the  warranty  against  particular  averagei  and 
that  thit  expeaae,  having  been  incurred  for  tie  ben^ 

Xthe  deflt.  in  order  to  protect  (Ann  againti  a  daim 
■  a  total  lou  of  tile  freight,  lo  which  Aqwouldhavt 
olherwitt  been  liable,  was  conseqzKntly  recoverable 
tinder  this  daute  in  the  polio/  : 
SiBibk,  if  the  ornirr  affreight  insured  failt  to  earn  it  bs 
anji  dtfaah  of  his  o«n,  he  sAouW  he  ditentilbd  (c 
reamer  it  t^inst  the  ijuartr.  \  " 

^jyail  from  the  d«drionot  a»C<TOrt(>l  CT-A 


mfiii 


by  which  a  mle  of  the  deft*,  to  tet  »Mfb  the  pit.** 
verdict  upon  leave  reserved  by  Erie,  CJ.  wm  di»- 
iiliarged.  The  case  in  the  court  belMr  le  npotttd 
in  L.  Bep.,  1  C.  P.  63S  ;  IG  L.  T.  Bep.  N.  S.  U. 

JtfeffuA,  Q.  C.  (with  him  Gatn)  argued  lot  Its 
■lefts. — This  is  a  qneation  ariilng  ont  of  e  policjrtf 
—  on  chartered  freight.  The^ta.  van  tie 
I  and  insurer*,  and  the  deft*,  wcm  tk 
Liiiderwriler*.  The  chartered  ship  StbattoBol,  oa  hir 
viiyage  from  tha  Chincha  bland*  to  nte  VoiM 
liingdom  with  a  cargo  of  gosno,  after oomitig  loood 
Cipe  Horn,  put  in  distress  Into  Rlo^  irtuve  it  wu 
fuund  that  the  cost  of  Tepairiog  her  wanU  WDoant 
lu  more  than  the  value  of  the  ehip.  Upoowlik^ 
tlie  cargo  wa*  warehou«ed,  end  aftenraide  lU 
uii  board  the  Caprice,  and  by  her  a^fd] 
ill  owners.  The  cost  of  the  freight  h 
nrnounted  to  about  half  the  chartered  h 
6tba*tapol;  the  whole  of  the  latter  wi 
owners  of  the  carga  and  the  ^t*.  pi 
by   the    Capricv.     The   pit*,    now   cl 

underwriters  the  extra,  freight  end  cbargM  to  wUA 
iiiey  were  put  by  the  trandupmeot  to  the  Cfapriis, 

alleging   that  they  1 ' ■*    -■■■•---■■  ----- 

,Liid  labouring  claue 
matter  of  the  insarance  I 
ilffts.  answer  that  this  was  a  partial  loa*  ef  tie 
freight,  and  that  they  are  exempt  from  lUbllity  ^ 
ruason  of  the  warranty  against  particnUr  avtr*!* 
in  the  policy.  There  Is  no  anthority  npoa  * 
ctt*e  of  thi*  kind,  a*  policiee  on  freight,  fat 
from  particular  average,  are  nnnsnsL  The  geeml 
luw  was  laid  down  by  Lord  Denman  in  lie 
citaeof  Shiplon-T.  Thornton,  9  A.  &  £.814:  "Vhn 
goods  are  shipped  under  a  bill  of  lading  in  a  gOKid 
ship  which  is  prevented  from  completing  the  Toyift 
ill  consequence  of  damage  occaaioned  I7  teoipat 
(he  master  is  at  liberty,  if  hehaaanopportonitysid 
tliinki  flt,  to  forward  the  goods  by  some  odier  cce- 
veyance  equally  cheap  to  the  place  of  deetinitiaB ; 
and  it  the  goods  arnve  by  *nch  other  caaveyanc^ 
lie  is  entitled  on  the  freighter'*  obtaining  the  gsoib 
to  the  whole  freight  originally  contrected  for;  erca 
though  by  tha  second  conveyance  the  gooda  tit 
carried  for  less  than  the  freight  originally  conlncted 


In  other  countries  freight  in  payelde  pn  n. 
iiineris,  but  bv  the  law  of  England  freight  fn  rats 
if  payable  only  by  agreement  between  the  partial, 
ai  for  instance  if  the  agent  of  the  owner  tstai 
I'taarge  of  the  cargo  at  the  intermediate  poet,  tad 
the  master  give*  it  np.  Tbia  ia  an  inaaranee  1901 
chartered  freight;  the  *bip  i*  prevented  Inn  on- 
pleting  tha  voyage,  bnt  the  frdght  U  n        -■  ■— 


the  freight  cannot  be  tald  to  have  berai  wbidly  lost 
•fhen  really  it  was  wholly  gained.  If  tlM  lOM  « 
freight  was  partial,  it  come*  within  the  i-sfinpt^ 
of  the  underwrite!!'  liability  a*  perticntar  evaege; 


if  however  the  loa*  waa  total,  tbe  e_^  __. 

included  within  the  auing  and  labooifa^  d_ 

eourt  below  have  decided  that  there  waa  a  ote- 
9tmctive  total  lo««  of  fre^ht  at  Ko,  bnt  I  ltt*el* 
submit,  by  analogy  to  the  definition  of  a  partial  kw 
of  good*  a*  laid  down  in  FanmvrA  r,  Hm^IB  CKi 
!<[.  S.,  e3fi,  and  upon  the  caae*  there  dted,  lU*  is  k 
substance  a  partial  loa*  of  beigfet.  Tlwqae*tiai 
whether  there  1*  a  total  to**  of  good*  depend*  eol 
upon  whether  they  cannot  be  eotd  at  tIM  Uv- 
mediate  port,  but  whether  they  can  aa\j  be  MstW 
at  a  coat  equal  to  or  greater  than  thdr  Tafat*^  tad  it 
does  not  depend  upon  whetbn  the  marier  teJL 
them  on  or  not.  There  1*  no  total  lea*  If  A* 
master  is  able  to  send  good*  on  at  leee  ooat  ttia 
l^nal  freight,  but  he  i*  then  eoUlM  I* 
c\<na.'^YKu^  Vnsa,  whether  ornol  tmtK 


L.Ca.3 


MABTTIME  LAW  OASES. 

KnMTon  V.  Tac  Ehpub  Mjuidix  Imukutcs  Cvmvufj. 


CMS  the  cargo  nn  be  Mnt  on  at  leai  cost  than  thr 
niginal  fndght,  there  ii  a  partial  IcMi  whether 
the  nuutcc  Mnda  on  the  cargo  or  lelli  iL  The 
pita,  are  damaged  only  by  bail  the  freight  from 
perila  o(  the  aea,  and  thia  can  only  be  a  partial  low. 
Br  2  Phillipa  on  Ininrance,  a.  1632,  p.  S3S,  3rd  edit.: 
**If  the  dtqi  ia  rendered  aankTigable,  and  cannot 
Im  iqiaired  for  the  proaecation  of  the  rojtge,  and 
another  can  be  procured  within  a  reaMuble  time 
and  dirtanee,  and  the  matter  haa  meana  to  procure 
audi  other  at  an  eipenie  materially  leai  tnan  tiie 
MDOwit  of  the  fr^ht  for  the  Toyaga  (he  onder- 
writer  on  freight  or  profita  ia  not  liable  to  be  pre- 
jodioed  by  the  maater'a  neglect  to  tranthip  any 
taare  than  the  underwriter  upon  the  cargo,  and  the 
loea  will  be  adjnated  as  If  the  cargo  had  been 
tnnthipped  and  forwarded ;  and  will  be  partial  or 
total,  according  to  the  amount  of  the  loai :"  (aee 
■Ardoa  r.  IFvtim,  lunraaoa  Company ;  1  Stonr**  B. 
aU)  The  aOeet  of  Om  jttdgmant  of  the  Court  of  C.  F. 
ii^  tftat  theae  expenae*  come  wiUiin  the  tning  and 
labomlng  clauee,  and  that  althaueh  there  was  no 
actual  total  loMith^  were  incurred  in  order  to  pre-  i 
Tent  a  total  loai.  The  proper  conatrucCion  of  thia 
elMue  vaa  aettled  in  7^  Grrat  ItuUrut  Psunn/a 
SaOmay  CompaKg  t.  Siotiukri  1  B.  &  S.  41 ;  and  in 
error,  2  B.  i  S.  266 ;  and  in  Booth  t.  Gair,  16  C.  B., 
N.  &,  291,  b^  whid)  I  understand  that  the  daose 
appUea  011I7  if  the  subject-matter  of  the  policy  is 
in  danger  of  being  totally  lost ;  and  this  is  not  in 
ncoordaDce  with  the  judgment  of  the  court  below 
inthiscaae.  The  following  are  further  authorities 
tiiat  theae  cbarget  arise  from  a  particular  average 
loaa: 

EmarlgoD,  Traill  dsa  AaanranoeB,  IS,  a  3S  (edit,  by 
Bonl.yP.ty,  vol  1,  p.  684) ; 

Oodi  de  Oommerae,  art.  397 ; 

Anonld  on  Uariae  Insarance,  p.  S27; 

!  P.raons  on  iDsoruioe,  SSSj  .nd  7  lb.  c  10,  a.  4. 
'^th  regatd  to  the  eridence  receired  at  the  trial 
OODceming  the  naually  accepted  meaning  of  par- 
ticular arwage,  I  ^^ehend  that  a  clearly  eetab- 
Uttted  law  cannot  be  OTerruled  by  coatom : 

£fia  T.  Eatl  Iii^a  Company,  1  Sir  Win.  BL  396  ; 

Am  t.  Fomi«,  e  a  B.,  S.  B.,  588. 


Kbllt,  C.  B. — In  thia  case,  which  was  an  action 
on  a  policy  for  freight,  a  question  of  great  im- 
portance to  the  mercantile  community  has  arisen. 
and  haa  for  the  flrat  time,  at  least  in  thia  country, 
received  judicial  decision  in  the  Coart  of  C.  P., 
which  deciBion  is  now  under  appeal  before  us,  and 
wMch  we  are  called  on  to  affirm  or  to  reverse.  The 
facta  are  few  and  simple.  The  pits,  chartered  the 
ahip  StUaiapoi  from  the  Chincha  Islands  to  a  port 
in  Great  Britain,  and  effected  an  insurance  on 
beight  for  SOOOJ:  by  the  policy  in  queation,  the 
bei#it  being  valued  at  6000/.,  and  the  policy  con- 
tained a  warranty  against  particular  average,  with 
tte  w^-knowD  suiiig  and  labouring  clause  as 
adopted  in  Bogiiih  iusuranoea.  The  ship  sailed  from 
the  Cbincha  Islands,  and  00  ronndlDg  Cape  Bom 
hecanie  ao  greatly  damaged  that  she  afterwards  pat 
into  tha  port  of  Bio,  whne  she  became  a  wre^  and 
WRj  ba  deemed  to  have  been  totally  lost.  The 
cargo  of  guano  was  landed  and  warehoused,  and  was 
afterwards  shii^ied  on  board  a  vessel  called  the 
C^riix,  dtartered  by  the  pita.,  and  was  forwarded 
In  nfetj  to  iu  deetined  port  in  Great  Britain  at  an 
expenae  for  frright  of  24671  lli.  lOd.  Under  these 
drcanMancas  the  pits,  brought  this  action  with  a 
eonnt  eUming  for  a  total  toes  of  freight,  and 
anotber  oouat  for  IIIGJ^  3*.  Gd.,  claimed  under  the 
■nlng  and  labonring  clause,  for  the  charges  and 
c^MHti  for  convey  log  the  cargo  from  Bio  to  thia 
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country.  It  waa  contended  for  the  pits,  that  when 
[tie  ship  had  become  a  wreck,  and  the  cargo  had  been 
iLioded  at  Bio,  whea  no  freight  could  be  claimed  by 
the  law  of  Eaglaod  pn  rat^  Uinerit,  timt  a  total  loaa 
(if  freight  bad  been  incurred,  and  that  inasmuch  as 
[he  proportion  of  the  homeward  freight  by  the 
'  ipTUs  was  a  charge  incurred  by  preeerviog  the 
iiiibject-mstter*  of  insurance,  and  so  relieving  the 
ilofts.,  the  underwriters,  from  thrir  liaMlity  as  for  a 
total  loss  of  freight,  it  was  a  charge  within  the 
suing  and  labonring  clause  which  the  ^ta.  wera 
entitled  to  recover.  On  the  other  hand  it  was  iodsted 
by  the  defts.  that,  inasmuch  as  the  jdts.  were  able  to 
forward  the  goods  to  England  by  another  vessel  at 
an  amount  of  frdght  substantially  less  than  the 
ontire  fr^ht  aa  valued  under  the  policy,  a  partial 
loss  only,  and  not  a  total  loss  of  freigltt,  hsid  been 
incurred  which  the  warranty  against  particular 
avsiage  necloded  theplts.from  recoveriog.  It  waa 
argued  that  the  mast^  waa  bound  under  the  cir- 
cumsEances  that  had  occurred  to  forward  the  gooda 
to  England ;  that  his  ability  to  da  so,  and  so  to 
L'nm  the  whole  of  the  freight,  aabjcct  to  the  deduc- 
tion of  the  cost  of  conveyance  from  Bio  to  thii 
<L''>nntry,  made  the  case  one  of  partial  and  not  of 
total  loss,  and  so  within  the  clause  against  particnlar 
Liverage.  We  are  of  opinion,  however,  Utat  upm 
the  ship  Stiailiipal  becoming  a  wreck  at  Bio,  and 
tlie  goods  laving  been  landed  there,  inasmuch  as  no 
freight  pro  rati  ilinttit  could  be  claimed,  a  total  loaa 
of  freight  had  arisen,  and  that  the  expenses  incurred 
ill  forwarding  the  goods  to  England  by  another  ahip 
were  charg^  within  the  auing  and  labouring 
clause,  having  been  incurred  for  the  benefit  of  the 
underwriters,  to  protect  them  against  a  chum  for  a 
tutal  loss  of  the  freight,  to  whi^  tbey  would  have 
buen  liable  but  for  the  incurring  ot  these  chai^n* ; 
mid  Cliat  consequently  that  amount  is  recoverable 
under  the  clause  of  the  policy.  The  queation  raised 
by  the  defts.,  whether  the  owner  was  bound  nodn 
tliose  circnmstauces  to  forward  the  goods  to  Eng- 
land, is  attended  with  aome  difficulty  and  uncer- 
ininty.  It  has  been  much  considered,  and  in  effect 
decided,  in  America.  Faraons,  voL  7,  c.  10,  a.  4,  laye 
it  down,  "  that  there  ia  a  total  lota  of  freight  when 
the  ship  and  cargo  are  totally  lost,  or  the  vessel 
bocomea  wholly  unnavigable,  or  is  subject  to  a 
detention  of  such  a  character  aa  to  break  up  the 
voyage.  It  is  said  in  some  cases  that  if  the  loaa  of 
the  ship  be  only  conatmctively  total,  that  ia,  made 
-I  !<y  abandonment,  the  owner  may  abandon  also 
the  freight,  and  claim  as  for  tiie  total  loss  of  it.  But 
if,  although  the  ship  itseU  be  wrecked  and  uttedy 
I'  It,  the  master  can  reship  and  forward  the  goods  by 
1  reasonable  endeavour  and  at  a  reasonable  cost,  we 
liiivE  seen  that  it  ia  hia  duty  to  do  ao,  and  if  he  neg- 
k'i;t  thia  duty,  the  inaurer  is  chargeable  only  in  the 
9:\nie  way  and  to  the  same  extent  as  if  the  duty  bad 
th'en  performed,  and  the  loss  may  be  partial  or 
total,  according  to  its  amount  when  so  adjusted." 
It  appears  in  a  note  to  Parsons,  in  a  caae  reported 
in  9  Johnson,  19,  where  the  vessel  was  lost  at  an 
mtermedlate  port,  but  the  goods  remained  and  wera 
seized  by  the  Qovemment,  the  underirriten  wera 
exempted  from  loss  by  seizure  in  port.  It  waa 
IiiJd  that,  if  the  goods  could  have  been  sent  on  but 
for  the  seizure,  the  defts.  were  not  liable,  aud  Kent. 
C.  J.  Bald ;  "The  point  is,  whether  it  be  a  good 
ilt'fence  ia  any  case  to  an  action  on  a  policy  for 
freight,  that  the  shipowner  refuses  or  neglects  to 
forward  the  goodi  br  anotber  vessel  when  he  had  it 
ill  hia  power.  We  have  not  met  with  any  decided 
cJte  on  thia  point;  but  it  appeara  to  be  reasonable 
Hiid  consistent  with  the  principles  of  the  contract 
iliat  the  insurer  should  in  such  case  be  discharged." 
This,  however,  has  never  been  held  to  be  law  in 
this  country ;  but  it  might  be  admitted  that  it  U 
not  iuu«Kaoui:tAe  ^^&M>  VL  ^dm  q>iit<» 
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sored  fails  to  earn  it  by  anj  default  of  his  own,  he 

iliould  be  disentitled  to   recover   it    against  the 

insurer.    Bat  it  is  onnecessary  to  decide  this  point, 

for  whether  or  not  a  shipowner  or  charterer  be  under 

a  legal  obligation  to  forward  the  cargo  by  another 

ship  to  its  destined  port,  it  is  still  open  to  him,  if  he 

think  fit,  to  forward  them  in  fact,  and  so  earn  the 

entire  freight ;    and  we  think,  under  a  policy  like 

this,  he  is  entitled  to  claim  the  costs  which  he  does  I  the  completion  of  the  voyage. 

incur  under  the  suing  and  labouring  clause,  where  '         '  ' * 

such  a  clause  is  to  hs  found  in  the  policy,  on  the 

ground  that  he  has  thereby  preserved  the  subject- 
matter  of  the  insurance  from  total  loss,  to  which 

the  underwriter  otherwise  would  have  been  liable 

imder  the  policy.    It  would  seem,  too,  that  the  rule 

of  law  which  in  this  country  entitles  the  shipowner 

to  recover  these  charges  under  an  insurance  like 

this  against  the  underwriters  is  in  strict  accordance 

▼ith  sound  principles ;    for  if  the  master  knows 

idiere   the   ship   has   been  lost'   and  the   cargo 

may    be    sent    forward    to    its    destined    port, 

and    its  owner  will    be    indemnified  as  to   the 

costs  he  may  incur  in  so  forwarding  the  goods, 

be  will  have  every  inducement  to  save  the  property 

and  complete  his  contract  with  the  owner  of  the 

cargo ;  whereas,  if  the  cost  of  the  conveyance  of  the 

goods  for  the  rest  of  the  voyage  (as  would  be  the 

case  where  there  is  a  warranty  against  particular 

average,  if  the  argument  of    the  deft,  prevails) 

nnder  such  circumstances  is  to  fall  on  his  owner 

without  recourse  to  the  underwriter,  he  will  be 

ezxMsed  to  the  tem]vtation  of  evading  the  perform- 
ance of  what  may  at  least  be  deemed  a  moral  duty, 

and  leave  the  cargo  to  its  fate  in  a  foreign  port 

in  which  it  may  have  been  unshipped.    We  are  of 

opinion,  therefore,  that,  whether  it  be  the  duty  or 

not  of  the  master,  under  circumstances  like  these, 

to  forward  the  cargo  in  another  ship  to  its  destined 

port,    on   the  facts  of    the   case  now    before    us 

there  was  a  total  loss  of  the  freight  when  the  ship 

had  become  a  wreck  and  the  goods  had  been  landed 

at  Rio,  and  that  the  costs  incurred  by  the  master 

in  shipping  the  goods  by  the  Caprice  and  causing 

Ihem  to  he  conveyed  to  this  country  is  a  charge 

within  the  express  terms  of  the  suing  and  labour- 
ing clause,  and  that  that  amount,  or  the  due  pro- 
portion of  it,  is  recoverable  under  that  clause  against 

the  underwriters.    The  cases  of  the   Gretit  Indian 

Peninsula  Riiihcay  Company  v.  Saunders,  and  Booth  v. 

Gair,  have  been  pressed  on  the  attention  of   the 

court,  as  showing  that  a  loss   of  this  nature  is  a 

partial  loss  only,  and  cannot  be  recovered  against 

the  underwriter  by  reason  of  a  warranty  against 

particular  average.  But  those  were  cases  of  insur- 
ance on  goods,  to  which  the  pro  rat  A.  doctrine  has 

no  application,  and  where  the  whole  or  a  great 

portion  of  the  goods  still  existing  in  specie  it  was 

nnxKissible  to  hold  that  a  total  loss  had  arisen,  and 

Blackburn,  J.  appears  to  ha^'O  mariscd  the  distinc- 
tion between  the  case  of  goods  and  that  of  freight, 

and  fori)ome  to  intimate  an  opinion  on  the  point 

we  have  now  determined.    But  another  case  from 

the  United  States  has  been  cited  under  the  high 

authority  of  Story,  J.,  where  it  is  supposed  to  have 

been  held  that  under  circumstances  like  these  there 

was  a  partial  and  not  a  total  loss  of  the  freight, 

and    that  the    underwriters   were   not   liable   on. 

the  policy ;  but  this  case  of  Jordan  v.  TTie  Warren 

Insurance  Company,  1  Story,  342,  has  really  no  ap- 
plication to  the  case  now  before  us.  There  the  in- 
surance was  on  freight  from  New  Orleans  to  Havre  ; 

the  ship  was  run  aground  and  injured  before  it  left 

the  Mississippi,  but  returned  to  New  Orleans,  and 

after  unshipping  the  cargo  was  completely  repaired 

and  reinstated,  and  might  have  taken  the  cargo  on 

board  again  and  completed  tlie  voyage  to  Havre, 

but  the  cargo  having  been  much  damaged  was  soVd  «X 

Ifew  OrleoDB,  under  an  arrangement  Yjetwecn  t\i^ 


parties,  and  the  ship  proceeded  on  another  voyage, 
not  to  Havre  but  to  England.  Under  those  circaiii- 
stances  the  shipowner,  who  clumed  as  apon  a  tool 
loss  of  freight,  was  held  entitled  to  recover  oolj  for  s 
partial  loss,  that  is  to  say,  the  loss  of  fr&^bil  ontts 
same  part  of  the  cargo  which  had  been  destnyfed 
before  it  was  reUnded  at  New  Orleaoii  and  w&h 
therefore  could  never  have  carried  frcij;ht  at  aU  bj 

No  question  vsi 
raised  there  concerning  particular  average^  or  tiie 
suing  and  labouring  clause  in  the  policy.  That  case 
therefore  has  no  bearing  on  the  present.  But  it  m^ 
be  remarked  that  where  any  claim  to  freight  at  su 
was  treated  as  reasonable,  it  seems  to  be  on  tfie  fool- 
ing of  a  total  loss  reduced  to  a  smaller  amomit  ky 
the  expenses  incurred  for  the  benefit  of  the  oodflr- 
writers,  and  spoken  of  as  salvage.  It  remaini  otfy 
to  observe  on  the  evidence  given  in  this  caae^  ttst 
the  expenses  incurred  in  preserving  the  aolijed- 
matter  of  insurance  were  designated  as  piffticiilsr 
charges,  and  not  as  particular  average.  We  tinak 
that  this  evidence  in  no  wise  controls  or  vaDsi 
the  language  of  the  policy,  and  that  it  is  ad- 
missible to  show  the  mode  in  which  cjipciiiM 
of  this  nature  are  treated  by  mercantile  ma. 
But  this  evidence,  or  the  usage  which  it  is  sup- 
posed to  prove,  is  in  affirmance  of  the  oommiMB  las 
of  England,  whidi  of  itself  defines  the  mtat 
and  character  of  these  charges  ;  and  if  it  wai 
rejected  and  struck  out  of  tlie  case  aitogelher  It 
would  leave  the  question  in  the  cause  as  it  vis 
before.  We  think,  therefore,  on  the  whole,  upon 
the  true  construction  of  the  policy,  that  on  lie 
destruction  of  the  ship  and  the  Landini^  the  csrgoit 
Hio  there  was  a  total  loss  of  the  f  rS^t  aokss  it 
could  be  averted  by  the  forwarding  of  the  caigo  hj 
another  ship  to  Great  Britain ;  that  the  forwiidSiig 
the  cargo  by  the  Caprice  was  a  particnlar  ehsi|e 
within  the  true  meaning  of  the  suing  and  labonisg 
clause,  and  not  the  conversion  of  a  total  loss  into  t 
partial  loss,  which  would  bring  the  case  within  Ike 
warranty  against  particular  average,  and  that  tte 
due  proportion  of  that  particular  charge,  the  efasrse 
being  thus  within  the  suing  and  labouring  oUoie, 
and  incurred  for  the  benefit  of  the  underwriters  to 
preserve  the  subject-matter  of  the  insurance  sad 
prevent  the  total  loss,  is  recoverable  under  thejpoli^ 
in  this  action.  The  judgment  of  the  Court  oi  dr. 
will  therefore  be  affirmed. 

Attorneys  for  {dts.,  Thomas  and  HoUamM. 

Attorneys  for  def ts.,  Chester  and  Urquhart 
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Reported  by  HzantT  F.  PrucEm  £8q.»  Bairlater-st-Ltw. 

June  12  and  15,  1866. 

ThS  lMinSFAJ.LEir. 

Cause  of  restraint — Mortga^ — Cb-owur. 

A  mortgagee,  not  in  possession  of  a  vmwei,  tmier  ik 
TOik  section  of  the  Merchant  3hippu^  Ad  of  18M, 
cannot  nunntain  a  cause  of  restraint. 

In  a  transaction  between  alleged  ca-mnmn,  lie 
win  look  behind  the  register,  with  a  viem  to 
whether  the  real  intention  wtu  to  traaiMfer  the 

ship,  or  to  effect  a  mortgage. 

Where  an  agreement  is  dearly  proved  and  definite,  tkrt 
for  some  purposes  a  person  is  absolute  owner^  amdfif 
others  mortgagee,  the  Court  toill  recognise  iL 

Where  a  vessel  was  arrested  in  a  cause  of  restraint  hg 
a  person  claiming  to  be  owner,  it  being  hM  that  he  ms 
only  mortgagee,  the  Court  ordered  the  release  of  tk 
vessel  (m  iKe  -nwCion  of  a  charterer. 
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Hughes,  shipbroker,  of  Liverpool,  lor  the  release  of 
the  ship  Irmisfallen,  of  which  he  was  charterer,  and 
which  had  been  arrested  in  a  cause  of  restraint 
brought  by  Mr.  Pile,  of  West  Hartlepool,  who 
Cinfitiwl  82«64th  shares  in  the  vessel,  against  his  eo- 
owoen  for  chartering  the  vessel  without  his  oonsent. 
Tliej  put  in  no  a^Maraace. 

Ae  facts  of  the  case  were  as  follow  i^In  1864  the 
iKnis/aHen  was  built  by  the  firm  of  which  the  pit.  is 
a  partner,  in  their  yard  at  West  Hartlepool,  for 
Messrs.  Pirie  and  Co.  At  the  time  of  her  com- 
pletion, in  Oct.  1864,  half  of  the  entire  puichase- 
money  (23,750/.)  remained  unpaid.  Under  these 
effcmnstances,  the  plt.'s  firm  drew  bills  for  Uie 
MMnoe  due  to  them  upon  Messrs.  Pirie  and  Co. 
Mmtn,  Pinie  and  Co.  aooqpted  the  bills,  and  also 
QHUted  the  pit  to  be  duly  registered  as  owner  of 
HdtCjotwo  sixty-fourth  shares  in  the  vessel,  the  pit's 
tfrai  at  the  same  time  writing  to  Messrs.  Pirie  and 
0(k  a  lattvr  in  the  following  terms : 

LlTerpool,  26t3i  Oct  ise4. 
MMOTk  WiliUm  Firto  «ad  Ca 
We  hold  the  32-44th  shares  of  the  ship  InnUfaTUn^  registered 
la  ^hs  HUM  or  oar  Mr.  John  Pile,  u  security  ageinst  the  bOIs 
drawn  ta^  m  on  your  iirm  la  payment  of  the  said  ship,  and  we 
iMivlnr  Mad  ourselves  to  re-traasfer  to  yoor  firm  the  said 
Sai-ft4ai  shares  of  said  ship  on  doe  Myment  by  you  of  these 
drafts.  rtix,  Spbtcs,  and  Ca 

The  above  facts  were  notdiqmted.  The  pit.  further 
deposed  that  the  agreement  between  his  firm  and 
Messrs.  Pirie  and  Co.  was,  that  one-half  the  vessel 
ahould  be  and  oootinue  the  absolute  property  of  his 
firm  until  the  balance  of  the  purchase-money  was 
pftid.  That  this  arrangement  was  insisted  upon  by 
tbe  pit's  firm  in  lieu  ^  a  mortgage  because  Itiey 
oonaidwed  that,  as  actual  part  owner,  the  pit.  would 
be  able  to  exercise  control  over  the  movemeats  of 
the  vessel,  whicfa,  as  a  mortgagee,  he  would  not  be 
entitled  to  exercise,  and  that  on  no  other  terms 
w«uld  the  pit's  firm  have  let  the  vessel  go  out  of 
liwif  aetual  possession.  The  case  stood  thus : 
There  was  an  alMolute  transfer  into  the  pit's  name; 
a  letter,  which  converted  the  transfer  into  a  mort- 
gage ;  an  alleged  verbal  conversation,  which  re-con- 
verted it  from  a  mortgage  into  a  transfer,  for  some 
purposes.  Of  the  bills  so  drawn  by  the  idt.'s  firm, 
some  were  met,  others  from  time  to  time 
were  renewed,  and  there  is  now  still  owing  to  the 
lat's  firm  SOOOiL  upon  the  renewed  bills.  Such  bills 
are  not  yet  due;  but  Messrs.  Pirie  and  Co. have 
suspended  payment.  The  vessel  made  one  voyage, 
mad  arrived  in  Loudon  on  the  19th  March  in  Uie 
present  year.  Three  days  before  however,  viz.  on 
the  ICth,  the  vessel  was  chartered  without  Uie  con- 
aent  of  Uie  pit.  to  the  deft  for  a  voyage  to  Bombay. 
Tlie  charter-party  appears  to  be  made  by  Messrs. 
Pirie  and  Co.  as  owners,  but  the  pit  swore  that 
at  that  time  Messrs.  Pirie  and  Co.  had  ceased  to 
be  even  part  owners,  having  transferred  their  shares 
to  other  persons,  llie  pit  on  discovery  of  the  char- 
ter-party, instituted,  as  part  owner  of  the  vessel, 
this  action  of  restraint,  to  prevent  her  from  pro- 
oeeding  to  sea  until  security  be  given  by  the  other 
o»-owner8  to  the  extent  of  the  plt.'s  interest  in  her 
ior  her  safe  return  to  Liverpool,  and  he  swears 
4iat  he  verily  believes  that  if  the  vessel  be  allowed 
to  go  to  sea  there  is  great  danger  of  the  whole,  or  a 
large  portion  of  the  balance  of  the  purchase-money 
being  lost.  The  vessel  was  accordingly  arrested. 
Neither  Messrs.  Pirie  and  Ca,  nor  their  alleged 
transferees,  appeared ;  hut  the  deft.,  who  is  the 
<3harterer,  appeared  to  defend  the  action,  and  now 
moves  the  court  to  order  the  vessel  to  be  released 
without  bail,  and  to  condemn  the  pit.  in  costs. 

Cohen  appeared  for  the  charterer. 

C.  P.  Buttf  for  the  pit,  took  a  preliminary  objec- 
tion that  the  duurterer  as  such  hod  no  hem  stcmdL 


Dr.  LusHiNOTOK. — ^This  was  so  under  the  old 
practice;  but  of  late,  those  who  are  substantially 
interested  I  have  allowed  to  appear. 

Cohen. — ^The  plt.'s  interest  is  merely  that  of  a 
mortgagee ;  if  he  were  part  owner  a  court  of  equity 
would  not  allow  him  to  restrain  the  execution  of  a 
charter-party  into  which  he  had  entered  by  his 
agents.  Clearly  he  permitted  Pirie  and  Co.  to 
charter  this  vessel  to  the  def  ts. ;  at  all  events  Pirie 
and  Ca  had  authority  to  make  charter  as  ship*s 
husband :  TAbbott  on  Shipping,  1st  ed.  p.  72.)  The 
court  can  look  behind  the  register  to  ascertain  the 
rights  of  the  parties.  If  the  pit.  is  to  be  treated  as 
a  mortgagee,  he  has  no  right  to  arrest  the  vessel  in  a 
cause  ox  restraint.  The  learned  counsel  in  the  course 
of  his  argument  cited 

Gardner  v.  Cazenove^  1  HurL  ft  N.  423 ; 

WmtZ  V.  Acfe,  82  L.  X,  N.  B.,  lia,C.P.; 

The  SiffUander,  2  W.  Bob.  109: 

ColHnt  V.  Lamport,  M  L.  J.,  N.  S.,  196,  Ch. ;  U  L.  T. 

Bep.N.  a497; 
TfiOMffUV.  i42»u/),  80L.J.,  N.8.,853,C.  P. ;  4L.T. 

Bep.  N.  8.  550. 

C.  P.  Actt.— This  court  will  give  no  effect  to  tiie 
rights  the  charterer  in  this  suit  claims  to  exercise. 
In  causes  lilce  this  the  court  will  onlyjnve  effect  to 
the  legal  title  to  shares  in  a  ship.  In  Wer^  v.  Beeky 
and  other  cases  similar,  the  interests  dealt  with 
were  those  ai  parties  over  wisom  the  court  had  no 
jurisdiction,  \mt  va  a  causa  of  restiaint  in  a  case 
of  co-owners  the  court  cannot  give  effect  to  the 
rights  of  persons  who  do  not  chUm  to  be  owneni  at 
all :  (8tli  sect  Adm.  Court  Act,  29  Vict  c.  10.)  The 
court  will  not  treat  Pile,  and  the  eo-owners  as 
mortgagee  and  mortgagors  unless  it  can  do  justioe 
between  them  as  sudi.  Pile  could  not  sue  as  a 
mortgagee,  for  there  was  no  registered  mortgage ; 
consequently  he  has  hia  remedy  as  co-owner,  or  none 
at  aU.  OdUns  v.  Lamport  is  distinguishable ;  that 
case  turned  on  the  70th  section  of  the  Merchant 
Shipping  Act,  25  ft  2G  Vict  c.  68.  The  judgment 
of  the  L.  C.  was  founded  on  the  fact  of  the 
mortgagor,  who  made  the  charter,  being  the  regia- 
tered  owner  of  the  vesseL  Here  we  have  a  converse 
case,  the  pit,  who  it  is  said  is  to  be  treated  as  a 
mortgagee,  biaing  the  registered  owner  of  thirty 
shares.  The  leanied  counsel  referred  in  the  course 
of  his  argument  to 

The  VaUmU,  1  W.  Bob.  Adm.  Bep.  64; 

The  8i8ter8,  6  0.  BoU  Adm.  Bep.  155; 

The  Francei,  2  Dod.  Adm.  Bep.  420. 

C(^en  replied. 

Dr.  LusHmoTOii.— The  deft  maintains,  first,  that 
the  court  may  look  behind  the  register  with  a  view 
to  ascertain  whether  the  real  intention  of  the 
parties  was  to  transfer  the  absolute  ownenhim  or 
merely  to  effect  a  mortgage,  and  that  the  result  of 
such  an  examination  in  the  present  case  would  be 
to  show  that  the  pit.  was  intended  to  be  a  mort- 
gagee only;  secoiKlly,  that  a  mortgagee  has  no 
right  to  bring  an  action  of  restraint.  The  pit.  dis- 
putes these  positions.  To  take  the  last  first.  In  tlie 
case  of  Collins  v.  Lamport,  Lord  Chancellor  West- 
bury,  on  appeal,  decid^  that  imder  the  70th  section 
of  tlie  Merchant  Shipping  Act  1854,  so  long  as  tiie 
mortgagee  does  not  take  possession  of  the  ship,  the 
mortgagor  being  the  registered  owner  subject  to  the 
mortgage,  retains  all  the  rights  and  powers  of 
ownership,  and  that  his  contracts  with  regard  to  the 
ship  will  be  valid,  provided  his  dealings  do  not 
materially  impair  the  security  of  the  mortgagee,  and 
consequently  where  tlic  mortgagor  in  possession 
had  made  a  charter-party  which  was  not  shown  to 
be  in  any  way  prejudicial  to  the  sufficiency  of  the 
security,   he  held   the    mortgagee  bound   waji  x^- 
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which  might  interfere  witli  or  prerent  the 
jn  ol  the  charter-party.  I  accede  to  this 
the  itatate,  and  hold  that  a  mortgagee 
not  in  poBaessioa  cannot  maintain  an  action  of 
restraint.  I  nay  add,  that  thii  wai  the  practice  of 
the  court  even  bcfarc  the  Merchant  Shipping  Act : 
(T/ie  Highland.)  In  the  preaent  instance  there 
ia  no  proof  that  the  charter-p«rt;  which  b«d  been 
entered  into  i«  aninjuriouaone,  or  likely  to  aSeet  the 
iHMltioD  of  •  mortgagee  of  a  reueL  Then  ai  to  the 
first  point,  the  CMCI  of  Oardatr  T.  Caanovt  and  Ward 
V.  Beck,  cited  at  the  hearing,  are  conclaiire  that 
the  right  interpretAtlon  of  the  66th  iectitM]  of  the 
Herehant  Shipping  Act  of  1S64,  and  of  the  8id  wo- 
tion  of  the  Merchant  Shipping  Act  Amendment  Act 
of  1862,  ia,  that  the  court  U  at  Ubert;  to  look  beblod 
the  regiiter  to  the  real  character  of  the  trauMCtloa, 
and  to  treat  a>  a  mortgage  that  which  is  on  the 
face  of  it  an  absolute  transfer,  if  it  should  appear 
that  such  was  the  intention  of  the  partiea.  The 
question  then  remains,  what  was  the  intention  of 
the  partiea  in  the  present  caie  ?  This  ia  a  question 
of ,  fact  Looking  to  the  documentary  eri- 
deace  alone,  I  could  come  to  no  other  conicliuion 
tbaa  that  the  p^L  was  •  mere  mortgagee.  The 
letter  which  Ml  firm  wrote  at  the  time  to 
Mesan.  Fine  and  Co.  states  in  «o  many 
words  that  the  shares  were  held  m  a  security, 
nnd  were  to  be  re-tnui*ferred  on  the  due 
payment  of  the  drafts ;  In  abort,  conTerted  the  act 
.  of  registratiau  ^m  a  sale  to  a  pledge.  Bat  then 
the  pit.  would  superinduce  a  concununt  rerbal 
agreement,  which  would  haTe  the  effect  of  recm- 
rerting  the  pledge  into  an  absolute  trmnafer, 
U  leaat  for  some  purposes.  The  pit.  swears 
that  the  arrangement  was,  that  until  the  pay- 
ment the  ressel  should  continue  the  absolute 
nnnierty  of  his  Arm,  and  that  the  arrangemou  was 
uuUted  upon  in  lieu  of  a  mortgage,  in  orda  that 
the  pit.  should,  as  actual  pan  owner,  exercise  con- 
trol over  the  moTemenla  of  the  vessel,  to  which,  M 
a  mortgagee,  he  would  not  be  entitled.  The  result 
of  the  plt.'a  contention  would  be,  that  he  was  not 
exactly  an  absolute  owner,  nor  exactly  a  mortgagee, 
bat  that  for  some  purposes  he  was  an  alMohite 
owner,  and  for  others  a  mortgagea  Now,  without 
going  the  length  of  saying  that  Uie  court  would,  in 
no  case,  recognise  such  an  agreement,  so  involved, 
u  it  were,  wheel  within  wheel,  I  aholl  hold  that  the 
conrt  win  not  recognise  it  unless  it  is  dearly 
proved  ,  and  definite  aad  complete  in  all  parts.  In 
this  respect,  I  think  the  decision  in  the  case 
already  adrerted  to,  of  Gardner  v,  ViutRove,  is  to  the 
point  In  the  present  instance  it  cannot  be  said 
that,  accordins  to  the  pit.'s  view,  the  reUtiona  of 
the  parties  were  defined.  Whether  or  not,  aa  be- 
tween himself  and  Messrs.  Flrie  and  Co.,  the  pit. 
accepted  all,  or  some,  or  which,  of  the  liabilities  of 
part  owner,  or  with  which  of  the  rights  of  a  part 
owner  Messrs.  Firie  and  Co.  intend  to  invest  the 
pit  aa  distinguished  from  those  which  the  pit. 
thought  he  would  acquire  on  registration — all  this  the 
pit  leaves  uncertain.  On  the  whole  I  am  con- 
strained to  hold  that  the  effect  of  the  transaction  was 
to  uonstitute  the  pit.  a  mor^agee^  and  not  a  part 
owner.  This  being  so,  the  court  would  not  have  been 
able  to  grant  a  restraint  against  tiie  vessel  at  the 
pit's  instance,  even  if  the  deft  had  had  no  lacut 
ilandi  to  oppose  the  application.  I  must  thorefore 
grant  the  motion  for  the  release  of  the  vessel 
without  bail ;  but,  under  the  circumstances,  1  give 
no  costs. 

Motion  gnmltd. 


Taadoj,  Jufy  81,  ISC6. 

Tsa  KnaruL. 

TViia'iaii  of  eoiU  ia  a  morlgag§  nit — lUi 

ThiM  court,   /alhmiiig  At    proetint    of    lis    Omt  ^ 

Chanctrg  )■  tit  taxaliaii  of  «»U  ia  a  morlgagi  ml, 

will  alhw  mortffogee^  cati*,  not  a*  betwtm  asfiote 

lOid  clietl,  but  at  btla>tt»  partf  aad  partg. 

Wlurt  a  iberte  had  htK»  ohtimcd  bg   wortjnyssi  If 

amteat  far  tit  mum  daimed  mitk  "cMt*,  (£Byn,ml 

71s  Gmrli^irmtd  «ttt  cMttlis  ngialrm^  MntiB^ 
diMoOomiiig  (1),  dtanm  h/martfagm^  tJUtm*^ 
atitmdiag  IP  tiita  itmUi^ma  ^  ittm  Mfli  ■priir*■ 
lllsw^  to  wUdt  fW-  efints  wsris  m(  pmtimi  (^ 
co*li  of  futik  ntgaHatiau  bttwaai  lAt  sspsraf  «■ 
eumbniiKtri,  and  to  wluck  Iht  oumert  of  (As  aasrf 
Mwrs  notpartiei;  (3),  ootU  of  a  OMftTtMC*  at  adqt 
ofllieiutl  what  it  it  amaual  to  alloiofor  a  eoufirmi 
The  steamship  Ktttrd  had  been  sold  in  a  b 


If  ash,  the  first  mortg^eea  by  tmnafer  of  the  nmi 
In  this  cause  a  decree  by  consent  waa  made  ii 
Favour  of  the  mortgagees  for  the  amoiuit  dalsM^ 
with  the  costs,  chargea,  and  ezpeoaea  [npifr 
incurred  by  them  as  such.  A  motion  waa  now  man 
on  the  part  of  the  mor^agees  to  review  diA  laialial 
by  the  registrar.  The  facts  of  tha  caae  fftu  ri 
taigth  in  the  judgment 


Otbonu  Mar^oK  in  suppcnrt  of 
egiatrar  has  in  these  cases    U 


the 


registrar  has  in  these  cases  taxed  tha  oorts  M 
between  party  and  party.  This  Is  ■  WTMig  niii^t 
Eo  go  on  in  such  cases.  A  mortgagee  aboow  Dot  M 
out  of  pocket  if  he  incun  no  coats  waBtooly,  ail 
bis  costs,  charges,  and  ezpenaea  are  naaooab^  ail 
should  be  repaid  all  moneys  which  he  ha*  hUs 
expended  or  for  which  he  is  liable-  The  Imhm 
counsel  referred  to 

Fisher  on  the  Law  ol  If  ortgsge,  561 ; 
Anuden  v.  Lajiglai,  2  Yarn.  635  ; 
Lomax  r.  Hide.  2  Tom.  185  ; 
Drgdaa  v.  FroU,  S  U.  A  Cr.  670. 


Ciirtnn  for  the  owners.— In  this  caae 
not  review  the  registrar's  taxation.  This  wa*  a  boms 
lult  by  mortgagees  to  enforce  their  security,  and  tt^ 
have  no  pretence  to  be  entitled  to  other  than  cnsH 
as  between  party  and  party.  The  very  terms  of  At 
decive  "costs,  charges,  and  expenaes  property  i*- 
curred,"  imidV  a  discretion  to  the  registrar  as  t> 
what  he  shoiUd  allow. 

Oaioms  J^orffOH  replied. 

Dr.  IiUSHDraTOH  delivered  jodgment. — lltSK  ii 
no  question  that  can  come  b^ore  the  court  wUA 
is  so  disagreeable  as  that  of  reviewing  the  taxatiM 
of  costs,  because  it  is  manifestly  clear  that,  te  Ac 
greater  part,  it  is  impossible  to  find  a  cleai;(i» 
ciple  whereon  to  proceed,  and  whether  the  ovp 
be  right  or  wrong  depends  upon  a  practie^  sM 
opon  a  practice  with  which  the  court  cannot  tt 
familiar,  and  can  only  obtain  iniiwination  b^  f 
plyiug  to  other  sources.  This  is  a  motioa  fv  tli 
court  to  review  the  taxation  of  the  registiai.  lUs 
vessel  has  been  the  subject  of  mu^  Ullgatte 
Amongst  other  suits  insUtuted  against  her  are  Iks 
foUowtng  ;~18G4.  September,  No.  2337,  byabgt- 
comry  bondholder ;  October,  No.  2398,  by  Um  tlntl 
mortgagees;  November,  No.  2114,  by  the  seeood 
mortgagee.  In  these  suits  the  flrat  aortgagees  wot 
defla.  lS6o.  February,  Ko.  2S16,  by  the  Bnt 
mortgagees.  The  last  cause,  the  one  in  whieb  Ibt 
tMt  moAfK^tia  were  pits.,  is  the  one  in  whldi  tU* 
^nntiMi  \»  ioiAa.   ^tt^Btea  'iniafe  writs  in  the  AJiw- 
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rmlty  Court,  in  which  the  first  mortgagees  were 
pits,  or  (lefts.,  there  were  other  suits  to  which  they 
were  not  parties,  and  there  was  also  a  Chancery 
suit  (^Smith  T.  Morriah)  instituted  hy  the  trustees  for 
the  creditors  of  the  owners  of  the  ressel  in  which 
the  first  and  other  mortgagees  were  defts.    The 
▼essel  was  sold  in  the  suit  of  the  bondholder,  No.  2357, 
and  the  proceeds,  amounting  to  12,050/.,  were  paid 
into  the  registry.  On  the  8th  Dec  1865  a  compromise 
cf  the  suit  (No.  2616,  by  the  first  mortgagees)  was 
entered  into  between  the  solicitors  for  tlie  rorious 
|>arties  interested  in  the  proceeds  of  the  vessel, 
riz,f  the  tmstees   for  the  creditors  of   the    late 
owners,    the    third  mortgagee,   the  second  mort- 
gagees, and  the  first  mortgagees.    This  compromise 
was  carried  into  effect  by  the  decree  of  the  court  of 
the  I2th  Dec.  following.    By  that  decree  the  pro- 
ceeds of  the  ship  were  condemned  in  a  special  sum 
of  5655^  6tf.  Id  for  principal  and  interest  due  to  the 
first  mortgagees,  and  in  costs,  charges,  and  expenses 
properly  incurred  by  them  as  mortgagees,  including 
therein  the  costs  incurred  by  the  first  mortgagees 
aa  defts.  in  the  aboye-mentioned  Chancery  suit,  and 
in    the   camies   in   this   court,    Nos.   2357,    2398, 
2414,  instituted  respectirely  by  the  bondholders, 
the  third  mortgagee,  and  the  second  mortgagee. 
Subsequently  the  pits.,  the  first  mortgagees,  brought 
in  th^  sereral  accounts  of  costs  to  the  registry, 
consisting  of,  first,  costs  of  first  mortgagees  as  pits,  in 
SC16 ;  secondly,  costs  of  first  mortgagees  as  defts.  in 
2837 ;  thirdly,  costs  of  first  mortgagees  in  2398 ; 
fourthly,  costs  of  first  mortgagees  as  defts.  in  2414 ; 
fifthly,  costs  of  first  mortgagees  as  defts.  in  Chancery 
•nit ;  sixthly,  a  separate  account  of   charges  by 
Messrs.  Davidson  and  Co.,  the  solicitors  for  the  first 
mortgagees.    The  fifth  account  was  taxed  by  the 
master  in  Chancery  to  whom  it  was  referred.    The 
other  accounts  were  taxed  by  the  registrar,  and  it  is 
to  review  his  taxation  of  the  first  account  and  of  the 
sixth  account  that  the  present  motion  is  made  by 
the  pits.    The  chief  ground  of  complaint  by  the 
pits,  is,  that  their  costs  have  not  been  taxed  as 
between  solicitor  and  client.     On  this  question  I 
have  endeavoured  to  obtain  from  the  most  com- 
petent persons  information,  and  I  am  informed  that 
in  a  mortgage  suit  in  the  Court  of  Ch.,  the  mortgagee's 
costs  are  idways  taxed  as  costs  between  party  and 
party ;  and  I  cannot  construe  the  provision  in  the 
decree  which  was  made  by  consent,  that  the  pits, 
should    receive  their  costs,  charges,  and  expenses 
properly  incurred,  to  mean  that  their  costs  should 
be  taxed  as  between  solicitor  and  client.    The  exact 
meaning  of  that  term  '*  costs,  charges,  and  expenses 
properly  incurred,"  it  is  impossible  to  define  before- 
hand.   In  a  mortg^e  suit  it  would,  I  apprehend, 
consist  of  expenses  incurred  by  the  mortgagee  in 
the  protection  of  his  security.    Whether  or  not  any 
expense  has  been  properly  or  improperly  incurred, 
must  obviously  depend  upon  the  circumstances  of 
each  case.    It  is  necessary,  therefore,  to  go  into 
further   detail.     With   regard   to   the  registrar^ 
taxation  of  the  bill  of  costs  for  this  suit  in  which 
the   first    mortgagees    were    pits.,    three    classes 
of   items   are   specified    bv  the    pits,    as    having 
iieen  improperly  disallowed.    The  first  class  con- 
sists of  diarges  by  the  pits.'  solicitors  for  attending 
to  take  particulars  of  the  other  suits  instituted  in 
this  court  against  the  vessel — suits  in  which  the 
first  mortgagees  were  not  parties.    As    to  those, 
iiowever,  I  am  of  opinion  that  they  are  covered  by 
the  fees  allowed  to  the  pits,  for  instituting  their 
own  suit.    In  point  of  fact,  such  inquiries  as  to 
other  suits  are  a  necessary  preliminary  to  any  pit. 
in  order  to  enable  him  to  shape  his  suit  aright. 
But  sudi  an  inquiry  consists  simply  in  a  reference 
to  the  cause-book,  for  no  person  who  has  not  ap- 
peared in  a  suit  can  claim  to  see  the  documents  in 
that  suit.     The  second  class  consists  of   certain 
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negotiations  that  took  place  between  the  various 
incumbrancers  of  the  fund.  There  are  two  reasons 
why  thesQ  costs  should  not  be  considered  as  pro- 
perly incurred,  so  as  to  be  chargeable  against  the 
fund ;  one,  that  the  negotiations  led  to  nothing ;  the 
other,  that  the  owners  of  the  vessel  (who  would  be 
entitled  to  the  residue  of  the  fund  after  paying  off 
the  incumbrances)  were  not  parties  to  them.  I 
quite  agree,  thor^ore,  with  the  registrar,  that  it 
would  be  improper  to  saddle  the  fund  with  these 
costs.  The  third  class  were  thus  incurred :  At  the 
last  moment  the  validity  of  the  claim  of  the  first 
mortgagees  was  disputed  by  the  third  mortgagee. 
The  first  mortgagees  thereupon  consulted  their 
counsel  as  to  whether  they  should  get  rid  of  the 
opposition  of  the  third  mortgagee  by  disputing  his 
right  to  oppose  on  the  ground  that  his  mortgage 
had  been  obtained  by  fraud.  I  had  some  doubt 
as  to  that  item,  but  upon  further  consideration 
I  think  the  costs  of  this  conference  were  rightly 
disallowed  by  the  registrar  on  the  ground  that  the 
conference  was  held  at  a  stage  of  the  suit  when  it 
is  not  usual  to  allow  for  a  conference  to  be  held* 
The  registrar  further  disallowed  most  of  the  items 
in  the  bill  No.  6.  The  bill  seems  to  have  been  sent 
in  by  the  pits,  as  an  account  of  costs,  charges,  and 
expenses  properly  incurred,  as  distinct  from  the 
proper  costs  of  the  several  suits.  On  examination 
it  professes  to  contain  many  items  of  a  kind  already 
alluded  to,  viz.,  items  for  the  costs  of  negotiations 
between  the  rival  incumbrancers  on  the  fund,  which 
I  have  already  held  were  properly  disallowed  by  the 
registrar.  It  also  includes  items  for  consultations 
between  the  «proctors  and  solicitors  of  the  pits.,  for 
communication  between  the  proctors  and  their 
clients,  although  charges  in  the  other  bills  had  been 
allowed  for  instructions;  also  items  which  are 
duplicates  of  charges  made  in  the  other  bills  and 
allowed.  All  these  items  the  registrar,  in  my 
opinion,  did  right  to  disallow,  and  generally  he 
seems  to  me  in  this  taxation  to  have  proceeded  upon 
a  correct  principle,  and  to  have  exercised  his  dis- 
cretion in  a  just  manner.  I  shall  therefore  refuse 
the  motion  with  costs. 

Proctors  for  pits,  in  mortgage  suit.  Deacon,  Son^ 
and  Rogers, 

Solicitors  for  pits,  in  Chancery  suit,  Davidson  ^ 
Carr,  and  Bannister. 

Solicitors    for    defts.,    Gregory    and  RowcUffes ; 
Lowsonj  Nelson,  and  Goodman. 


Tuesday,  July  81,  1867. 

The  Collier. 

Salvage  service  where  the  owners   of  the  sahmg  art 
charterers  of  the  salved  vesseH-^Pleading, 

The  owners  of  a  salving  vessel  may  claim  remunetation 
for  salvage  services  from  the  owners  of  a  salved  vessel 
though  they  themselves  be  the  charterers  of  the  salved 
vessel. 

But  wliere  in  such  case  the  effect  of  the  charter-party  is 

for  the  time  to  divest  the  owners  completely  of  the 

possession  and  control  of  the  vessel  and  transfer  it  to 

the  charterer,  no  claim  for  salvage  service  will  be 

aUowed 

On  a  motion  by  salvors  pits,  in  obfection  to  portions  of 
defts.*  answer  which  averred  the  fact  that  the  oicm«rs 
of  the  salving  and  charterers  of  the  salved  vessel  were 
the  same  peisons,  and  that  hence  no  salvage  usis  due^ 
the  Court  ordered  that  the  part  denying  pits*  claim 
should  be  struck  outy  but  the  other  articles  objected  to 
be  retainedy  /or  (ft«ij  mi^Kl  ajjftcl  \K*  ^\vvv.vtv\.>xvts.  ^^ 
salvage. 
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A  cause  of  salvage  had  been  instituted  against 
this  vessel,  her  cargo  and  freight,  by  the  Brighton 
Rall^vay  Company,  the  owners,  and  the  master  and 
crew  of  the  steamship  Lyons.  On  the  Slst  Oct.,  as 
appeared  by  the  petition,  the  Lyons  on  a  voyage 
from  Newhaven  to  Dieppe  fell  in  with  the  Collier  in 
a  disabled  state,  and  with  some  difficulty  safely 
towed  her  into  Newhaven. 

Dr.  Dame,  Q.  C,  moved  in  this  cause  that  certain 
portions  of  the  defts.'  answer  should  be  struck  out ; 
the  effect  of  these  was,  that  the  CoUUr,  at  the  time 
of  the  salvage  service,  was  under  a  charter-party  to 
pits.,  and  was  engaged  in  their  regular  packet 
service  between  Littlehampton  and  Ilonfleur,  and 
that  the  cargo  and  passengers  were  being  carried  by 
the  pits,  for  their  own  benefit,  and  the  freight  and 
passage  money  belonged  to  them ;  that  those  on 
board  the  Collier  signalled  the  Lvons,  aware  that 
she  belonged  to  the  London,  Brighton,  and  South 
Coast  Railway  Company,  and  believing  it  to 
be  for  the  best  interest  of  the  company  that  the 
Lyons  should  assist  her,  the  Lyom  hove  down  to  her 
assistance,  and  the  master  of  the  Collier  requested 
the  Lyvns  to  tow  her  with  them  to  Dieppe,  those  on 
board  the  Lyons  knowing  that  she  was  in  the  service 
of  the  same  owners,  the  company ;  and  by  reason  of 
these  premises  that  neither  the  owners  nor  the 
master  and  crew  of  the  Lyons  were  entitled  to 
salvage  remuneration  for  their  services.  In  support 
of  the  motion  he  cited  the  judgment  of  Lord  Stowell 
in 

The  Waterloo,  2  Dods.  433. 

E,  C.  Clarkson,  contra,  argued  that  the  Lyons  was 
bound  to  take  the  Collier  in  tow,  the  master  and 
crew  of  the  salving  vessel  being  in  the  service  of  the 
charterers  of  the  salved  vessel,  and  referred  to 
Thu  Maria  Jane,  14  Jur.  857. 

Dr.  Deane,  Q.  C.  replied. ' 

Dr.  LusniNGTON  now  delivered  judgment. — This 
is  a  cave  of  salvage  by  the  master,  owners,  and  crew 
of  the  Lyons  against  this  vessel,  the  Collier,  her 
cargo  and  freight.  A  petition  ha«  been  given  in, 
and  an  answer  filed  on  behalf  of  the  owners  of  the 
Collier  and  of  the  owners  of  her  cargo.  The  pits, 
now  object  to  the  admission  of  the  2nd,  3rd,  4th, 
and  I2th  articles  of  the  answer— articles  the  effect 
of  which  is  to  aver,  that  though  the  services  ren- 
dered by  the  Lyons  may  have  been  of  the  nature  of 
salvage  service,  yet  that  no  salvage  is  due  because 
the  owners  of  the  lA/ons  and  the  charterers  of  the 
Collier  are  the  same  persons,  viz.,  the  London, 
Brighton,  and  South  Coast  Railway  Company.  It 
■appears  that  at  the  time  the  salvage  service  was 
rendered  the  Collier  was  under  a  charter-party  to 
the  railway  company.  The  terms,  so  far  as  are  mate- 
rial to  the  present  motion,  were,  that  the  Collier 
was  let  for  the  sole  use  of  the  diarterers  for  the 
space  of  three  months ;  that  the  captain  should  use 
all  dispatch  in  prosecuting  the  voyage,  and  that  the 
crew  should  render  all  possible  assistance  with  the 
yessel's  boat,  and  in  loading  and  discharging  the 
▼essel,  consistent  with  their  other  duties ;  ^at  the 
owners  (not  the  charterers)  should  find  ship's 
Btores  and  pay  crew's  wages ;  that  aU  derelicts  and 
salvages  should  be  for  owners'  and  charterers'  be- 
nefit in  moieties  to  each  after  settling  with  the 
crew  I  that  the  owners  should  appoint  their  own 
captain  and  engineer,  who,  with  all  the  crew,  should 
be  under  the  control  of  the  superintendent  and 
agent  of  the  charterers;  and  should  any  occasion 
arise  for  appointing  a  new  captain,  officers,  and 
crew,  the  appointment  was  to  be  made  jointly  by 
the  diarteren'  superintendent,  and  tihe  ownera.  TVve  \ 
Jfycfu^  as  I  have  said,  belonged  to  and  waa  m  t^«  \ 


employ  of  the  railway  company.  The  deft?.,  in 
support  of  their  articles  to  which  objection  is  marie, 
relied  on  the  case  of  the  Maria  Jane  as  a  case 
where  a  claim  for  salvage  against  a  ship  was  re- 
jected al  chough  salvage  services  had  been  rendered, 
because  the  ships  rendering  the  services  belonged  to 
the  person  who  was  the  diarterer  of  the  vessel  re- 
ceiving those  services.  But  in  that  case  the  effect 
of  the  charter-party  was  to  divest  the  owners  of  the 
possession  and  control  of  the  vessel,  and  to  transfer 
the  same  for  the  time  to  the  charterer,  who  wzi 
required  to  provide  and  pay  for  the  master  and 
crew.  And  it  was  on  this  ground — ^the  ground  of 
the  charterer  being  in  possession  of  the  salved 
vessel— that  the  judgment  proceeded.  The  Court 
held  that  the  claim  for  salvage  could  not  be  main* 
tained  against  the  owners  of  the  salved  vessel  by  the 
charterer  of  that  vessel  in  his  other  capacity  as  owner 
of  the  vessels  rendering  the  salvage  services,  or  by 
his  servants  on  board  &ose  vessels.  In  the  present 
case  the  circumstances  are  obviously  different.  The 
charterers  of  the  Collier  were  not  in  possession :  the 
owners  paid  the  wages  of  the  crew.  The  Maria 
Jane,  therefore,  is  not  a  case  in  point.  On  the 
other  hand,  the  pits,  cited  the  case  of  the  Waterbo, 
This  was  a  claim  of  salvace  preferred  by  the 
owners,  officers,  and  crew  o?  the  WitKheh^  for 
services  rendered  to  the  IVaferloo  and  her  cargo.  TV 
Winchelsea  at  the  time  was  chartered  to  the  East 
India  Company,  but  her  commander,  ofllcers,  and 
crew  were  appoints  by  her  owners.  The  Wateri» 
and  the  bulk  of  her  cargo  were  owned  by  the  East 
India  Company.  Lord  Stowell  allowed  the  claim 
for  salvage,  having,  in  a  very  luminous  judgment, 
discussed  all  the  circumstances  of  that  case.  I 
think  that  the  Maria  Jane  does  not  apply  to 
the  present  case,  and  that  the  principles  laid  down  in 
the  Waterloo  govern  it.  The  argument  against  a 
claim  for  salvage  is  founded  on  the  supposition  that 
the  salvor  is  claiming  in  substance  for  thesalvinghis 
own  property  which,  certainly,  is  against  reason. 
There  is  no  place  for  such  an  argument  here,  as  the 
owners  of  the  Collier  are  not  owners  of  the  Lyofts. 
The  Collier  is  chartered  to  the  Brighton  Company, 
but  the  owners  of  the  ColHer  are  not  divested  of 
possession,  as  was  substantially  the  case  in  the 
Maria  Jane.  Tliese  questions  are  not  wiUxrat 
difficulty,  for  distinctions  might  be  taken  between 
the  owners  of  the  salving  ship  and  the  crew,  is 
reference  to  the  cargo.  Again,  I  am  not  prepared  to 
say  that  there  may  not  be  such  a  connection  between 
two  ships  which,  though  it  would  not  bar  a  claio 
for  salvage,  might  affect  the  quantum.  I  shall  order 
the  12th  article  to  be  struck  out  which  denies  that 
any  salvage  whatever  was  due,  but  not  the  three 
first  articles,  wluch,  though  the  facts  therein  de- 
tailed, if  proved,  would  not  bar  a  claim  for  salvage^ 
might  possibly  affect  the  quantum.  I  think  it 
right  to  be  upon  my  guard,  because  no  dodbt 
the  amount  and  quantum  of  a  salvage  service  may 
be  affected  by  particular  circumatanceSy  though  the 
claim  for  sidvage  is  not  barred.  I  speak  for  in- 
stance where  fishing  vessels  render  assistance  to 
each  other,  and  matters  of  that  description.  That 
is  the  view  the  court  holds. 

Proctors  for  pits..  Deacon,  iSom,  and  itagert. 
Proctors  for  defts.,  Clarkson,  ikm,  and  Cooper, 
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Ntoeuaria — Mortgagt  — Pitading. 

ftt  a  CULM  of  necOKirits  thf  traiufirre  of  n  inOTtgage, 

though  in  ffOswsaioH  o/  a  fhip  tphatt  Utt  aeceuariet 

nre  supplitd,  U  not  UaLteJot-  OttjH  unless  the  master  in 

ordering  ikta  was  aciiiwj  la  hii  afftnt. 

And  where  in  an  article  of  llie  reply  by  pits,  to   deft.'s 

answer  it  icas  left  open  ichether  me  poton  in  f/osses- 

sioH  of  iIh  ship  vAen  the  neotttaria  totre  tapphed  teas 

the  original  morti/agee,  or  the  defl.,  the  Iransferte  of 

the  mortgage,  the  article  irna  held  bad  on  the  ground 

of  vagatnea. 

jlnd  an  alUgation  iJiat  deft,  inu  in  ^»usutan  at  thg  date 

ef  (*<  siipplg,  and  ma*  responsible  for  the  maiter'i 

orders,  oaa  perioaaili/  liable  for  the  supplies,  is  not  a 

good  ripljt  to  the  defVs  aasuier  daiming  to  be  a  iiiori- 

gageepriar  to  the  date  ofsa/iplg. 

A  oiue  had  been  iuatituUd  ftgkiiut  thii  vetsel, 

irtlich  belonged  to  Weiford,  in  Ireluid,  for  nccet- 

Banea  supplied  her  betreea  Jnne  1865  and  March 

1866^   wtule    at  LiTerpooU     Tho   peCition   marelj 

•bUed  that   the  naceuariei  were  aupptiod  on  the 

maKter's  order*.    The  deft-,  Mr.  E.  IT.  Sichel,  enttired 

an  appearance  and  filed  an  aniwer  to  the  effect  that, 

in  April  1B68,  the  Te»«el  was  mortgaged  to  one  Gus- 

tare  Sichel,  that  thii  was  Bubsequentlj  assigned  in 

Dec  lSe4,  aud  veated  in  the  deft. ;  that  the  neces- 

Mrief  wera  ordered  by  Ooenre  Sichel  or  hii  agent 

■olelj  on  the  penonal  credit  of  Giutave  Sichel,  and 

not  on  that  of  the  deft,  or  the  owoen.    The  utwet 

fnrtho'  alleged  that,  eren  though  the  avennentt  of 

tiie  petitian  were  tone,  the  deft. 'b  claim  m  trantfeiee 

of  toe  morMage  (lionld  hare  priority  orer  the  claim 

of  the  pit*,  for  oeceMariei  tnpplied. 

The  teoond  article  ot  the  plti.'  reply  itated  that 
at  the  time  tbe  neceaaatiei  were  lupplied,  the  per- 
aoot  entitled  aa  mortgagee!  nader  tbe  mortgage  aet 
forth  In  tbe  flnt  article  of  the  said  answer  to  tbe 
principal  money  and  inteteat  thereby  lecured  had 
«nte>ed  into  and  were  in  poMcwion  as  such  tnort- 
g^eea,  and  that  the  Teuel  theocefortb,  nntil  after 
the  ioMitution  of  the  snit,  remained  in  the  poHeuion 
of  the  penODi  from  time  to  time  enttlled  to  the 
principal  and  intoMt  aecnred  by  the  eaid  mortgage 
a»  mortgagees  in  posaesuon  of  the  said  ship,  and 
tbeiefore  the  pita,  are  entitled  in  priority  over  the 
daim  of  the  defts.  as  mortgagees  of  the  said  ship. 

On  the  IStb  Mot.  a  motioo  wa«  made  to  reject  the 
second  article  (rf  the  pita.'  i^ly. 

Cohen  in  support  of  the  motion. — When  the  sap- 
pUea  were  famished  the  pits,  acquired  a  lien  in  the 
ahip ;  this  lien  was  sabject  to  the  mortgage.  This 
«ate  differs  from  the  Pucifiic  (Brow.  &.  Liuh.  248) 
only  in  Uiis  point,  that  in  this  case  the  mort- 
gagee* were  in  possession  when  the  neceisariea  were 
MVpUed,  but  there  ii  nodiing  to  show  that  they 
OXineMly  or  impliedly  undertook  to  pay  for  them. 
The  qoestion  is,  to  whom  was  the  credit  giren?  | 
There  is  no  statement  that  the  master  hid  authority 
from  the  mortgsgees  to  order  theac  necessaries,  and 
if  he  had  none,  the  mortgagees  are  not  liable.  If 
the  credit  waa  given  to  the  ^p,  it  wa«  to  tbe  ship 
anbject  to  the  mortgage ;  if  credit  waa  given  to  tM 
mortgagees,  then  they  were  liable : 
7A«JU«^Liuh.M& 

E.  C.  Clarkton,  contra,  argued  that,  as  the  oecaa- 
•aiiea  were  supplied  while  the  mortgagee  waa  in 
poaseaaioii,  he  waa  liable  aa  if  he  had  been  owner, 
and  raferred  ttt 

Tht  Petia,  Swab.  363 ; 

Joeboa  v.  Vmoa,  1  H.  BL  114; 

Dt  MatM  T.  Ctiam,  IJ.  *  a  79-84. 


r>r.  LcaimioTos.  —  I  am  of  opininn  that  the 
second  article  of  the  reply  should  be  rejected,  and 
for  the  reasons  stated  in  Mr.  Cohen's  nrgnnieni.  In 
the  flr^t  plnce.  the  article  as  it  stands  leavi'H  it  open 
whether  the  person  in  possession  of  the  vossi'I  nt  tho 
time  of  the  supply  was  the  original  inorlgajtii.'  ur  tlic 
defl.,  who  was  the  transferee  of  the  mortgagee.  The 
pit.  cannot  call  upon  the  court  to  supply  tlie  defect 
of  his  re^y  by  reference  to  tho  deft.'s  answtr ;  tho 
dates  mentioned  in  which  might  seem  (o  show  that 
if,  aa  alleged  in  tbe  reply,  the  person  entitled  to  the 
moTtgage-money  was  in  possession,  that  pcrdun  waa 
the  detL  And  besides,  the  reply  seems  tu  ^peak  of 
a  series  of  persons  successively  becoming  eiiiitled, 
and  successively  being  in  possession.  This  vague- 
ness of  the  reply  as  to  who  was  in  poaM>ssi<>n.  the 
original  mortgagee  or  the  deft.,  constitutes  a  f  i^riuus 
defect,  because,  supposing  the  original  mort^nigee 
to  be  meant,  the  allegation  would  be  immaterial,  for 
QDtU  suit  brought  the  necessaries  man  would  hsTe 
no  claim  on  the  vessel  (7A>  Patijic)  ;  and  h  mere 
personal  liability  of  the  original  mortgogoe  would 
nut  pas*  to  the  deft,  by  virtue  of  a  transfer  of  the 
mortgage.  If  this  were  the  only  ground  of  ulijoc- 
tion  I  should  require  the  reply  to  be  reformed.  In 
the  second  place,  it  would  not  be  enough  to  allege 
that  the  deft.,  as  transferee  of  the  mortgagee,  was 
in  possession  at  the  dat«  of  the  supply  for  tbe  itiurt- 
gagee  in  possession.  I  am  of  opinion  he  would  nut  be 
liable  for  necessaries  snpplied  to  the  ship  unless  the 
master,  in  ordering  the  necessaries,  waa  acting 
aa  the  agent  of  sudi  mortgagee :  (^Ilibbs  v.  Hots, 
L.  Kep,,  1  Q.B.  534  ;  Frost  v.  Olicer,  2  Ell.  &  Bl.  301  ; 
ilitchrson  v.  OUcei^,  6  Ell.  t  Bl.  iVX  Keformaiion 
of  the  reply  in  Ihi*  respect  also  would  be  nccea- 
sary.  In  the  third  place,  even  an  allegation 
that  the  deft,  was  in  possession  of  tho  vesecl  ut  the 
date  of  the  supply,  was  responsible  for  the  orders 
given  by  the  master,  and  personally  liable  for  the 
supplies,  would  in  my  opinion  not  be  a  good  reply 
to  Che  answer  of  the  deft.,  who  claims  to  be  a  mort- 
gagee prior  to  the  date  of  the  nipply.  The  citse  of 
"'      '■      ■■     decides    that  s '-   -        '--- 
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icd,  I  will  say,  by  A,,  and  consequently  that  a 
claim  arising  upon  institution  of  suit  is  subject  to 
theesisting  mortgage  of  B.  I  cannot  see  that  this 
order  of  priority  should  be  reversed  because,  through 
B.  having  been  in  possession  at  the  dale  of  tlio 
supplies,  A.  and  B.  are  practically  one  and  the  same 
person.  The  opposite  would  com^cate  the  law  of  ' 
mortg^^  I  come  to  tlus  conclusion  after  due 
consideration  of  the  Jonathan  Ooodhue,  Swab.  5^4.  I 
therefore  reject  the  second  article  of  the  reply. 

Second  article  rejected. 

There  were  two  other  suits  insUtnted  agaiiist  this 
vessel  in  which  the  allegadona  in  the  answers  were 
to  the  same  efFect  as  iu  Uie  cause  of  neceasaries— the 
one  by  S.  Baker,  an  engineer,  for  r^airs  to  the 
boilers  of  the  vessel  whilst  lying  at  Liverpool  in 
Feb.  and  March  18GG  ;  the  other  by  He  Donald  and 
Co.,  shipwrights,  for  repairs  while  at  Liverpool  in 
Jan.  13G5,  and  Feb.  and  March  IS68.  The  second 
and  third  article  of  the  replies  to  these  answer* 
were  as  follows: 

l  Tha  dttt  ■(  Uic  HTana  timM  pieiiUaiiBd  in  (he  poiltlon 
wu  Id  pouasikiD  or  the  ujd  ihln  and  tbetab;  tha  nuter  ot 
Ibe  uM  ih^)  wu  bBpUnllT  utiarised  bf  tb«  detL  lo  do  all 
tUnn  DBneiisrr  lo  keep  tM  ih^  In  a  propar  eonditlon  lo  oain 
frelctit,  and  lor  that  pnrpoae  lo  order  iha  aecssasrj  reptln  la 
qaMrUoD.  sod  10  bind  the  ship  for  the  aula  in  piioril;  to  tbe 
den's  cl^m  as  sUend  mosnrm  at  Iha  mortgaca 

a.  Evan  tr  tha  dsTt  wu  not  in  poaMUion  ol  lbs  wld  ship 
M  iba  Hkid  UmM,  ibe  nld  Unslave  Siebel  In  the  flnl  unlcle  at 
the  petUtoD  menlliHied.  waa  thfii  In  poaaeaalon  ol  the  aald 
■hip  bj  and  wllti  the  aaaent  or  the  dsn,  and  therobf  the 
master  ol  the  Hid  itaip  wu  fmplledir  anltaodsed.  *c. 

The  fourth  article  stated  that  the  deft  Impliedly 
authoiiBed  the  mmV^sq^  m&  ■iu^  -cimMa  v^  ^ 
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Caken  fur  the  defU. 

Dr.  LL'stiiNOTOit.—Tbe  iccand  and  third  Rrtldes 
of  tliu  replies  in  the  other  two  tuiti  Institattd 
■giiust  the  sama  veuel  are  open  to  thit  luC  objec- 
tion, vix.,  that  tho  neceMariM  man  coald  not  by 
inatitutiun  of  luit  acquire  ^ninet  the  ihip  a  claim 
which  ahaulil  take  priority  orer  the  claim  of  the 
■nortsnijee  in  posaouion,  who  had  ordered  thoie 
neceuBnriea,  I  may  also  state  that  they  are  open 
to  tiic  letscr  abjection,  that  tbey  do  not  allese  tbat 
the  master  waa  actually  authorised  by  the  deft,  to 
Older  tho  neceaiariea ;  they  only  allege  that  be  vaa 
impliedly  aathoriied  by  reason  of  the  deft,  bdog 
murii^gec  in  poaseaiion,  and  no  such  iin[dicatioD  li 
raised  by  lav.  They  are,  hoveTer,  not  open  to  the 
objection  that  they  leave  It  doubtful  whether  the 
person  in  posseaalon  wa*  the  deft.,  the  transferee  of 
the  mortgage,  or  the  original  mortgagee,  for  they 
state  that  the  deft,  was  in  poMeuion.  I  need  not 
coiiiider  the  fourth  article  of  the  reiUcs,  which 
would  rest  the  priority  of  the  pits.'  claim  oyer  that 
of  the  deft,  apon  the  alle^  fact  of  Onatare 
Sichei  having  been  in  posseuion.  It  does  not  appear 
who  Oustave  Sichel  was,  except  that  previous  to  the 
supply  of  the  necessaries  he  had  been,  and  had 
■    -  ■  -  '  -"le  vessel. 


Proctfwa  for  pits,  ii 
Gootfimni. 

Solicitors  for  pits, 
and  JadiKtu 


first  suit,  Ldaleu,  ydum,  and 
n  other  suits,  S/iarpt,  Parttr, 


Proctors  for  def L,  CotUriU  and  .Sans. 

Tuttdas,  J<"<-  22. 18G7. 

Thb  Phiupfiri. 

Tilt  23  i-  21  Viet.  e.  127,  s.  la—CotU. 

to  mMeilort  prcKlUing  in  l&t  Omr, 
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Witre,  in  a  »ail  bj/  if  nuuter  agaiiul  an  oiemr  for  iragti 
and  diAunateatt,  a  mm  of  mouey  teat  found  to  bt 
'  dm   to  Aim  at  natter  iy  tht  oamer ;  but  a  munler 

ctoim  bfinf/  ttt  up,   tht  rtgiitmr  loot  all  the  accoante 
litliceeii   tin  parliet,   aadrqutrttd  that  there  una  a 
babiHce  d-u  &/  tie  matter  fornnpaiJ  parchaiie-moneg 
far  iharei  in  Me  vettel ;  but  (lie  Irantfer  of  Iht  s/iores 
lind  not  been  registered : 
Held,  ikat  the  lolidton  mho  acted  in  the  tuit  had  pre- 
terced property  of  the  pit.  under  tie  Ai'    -   ' 
eiililleJ  to  their  cotli  out  of  tit  matler'i  ah 
to  lit  claim  of  the  oamer  for  the   Uilance  ft. 

On  the  I51h  Jan.  V,  Lutiinglon  moved,  on  the 
part  of  the  Messrs.  Howard,  solicitors,  thnt  they 
should  be  decbtfed  entitled  to  a  cberge  for  the  pay- 
ment of  theit  costs  out  of  shares  held  in  this  vessel 
by  her  late  innster  and  for  an  order  for  such  pay- 
ment. They  hod  origtually  appeared  for  the  master 
in  a  suit  by  him  against  the  owners  for  wages  and 
disbursements.  This  was  met  by  a  counter  claim 
against  tbe  master  for  the  porchase-money  of 
certain  shares  in  the  vesseL  The  shares  bad  not 
been  registered  in  his  name,  but  they  were 
bareiitiiL-d  and  sold,  and  he  had  an  equitable 
ri|{ht  tn  them.  The  matter  vna  referred  to  the 
re^islmr,  ivlio  allowed  the  counter  cUlin,  and 
found  ifi.rl  tlio  master  ""as  indebted  in  the  sum  of 
7»/,  H/Zerirards  reduced  by  consent  to  4&I.  ISt.  Wd  Y'^y^'^y^ 


V.  LathingloH,  in  sonwrt  of  the  motion,  tited  IS 
4  24  Tict.  c.  127,  and  argued  (hat  in  m  wide  stnse 
the  niaater's  property  mi^t  be  said  to  hare  beta 
preserved  by  the  Meaara.  Hovnrd,  as  they  bad  pe- 
rented  his  suffering  aay  further  tmdeflnabte  loss. 

darktoa  represented  tiie  owner. 


The  Learned  Judge  decided  ea  hearing  him. 

Cbvltoa.—'nKi  23  &  2i  Tict  c.  IS7,  does  Mt 
apply  to  attorneys  practising  In  ttua  cooit; 
Mcondly,  it  gives  a  charge  to  a  solicitor  only  ia 
cases  where  property  has  been  pieaerred  thm^ 
his  instrumentality  ;  and  in  this  case,  ■•  (be  l*p*- 
trar's  report  showed,  a  balance  againat  instcM  ef 
for  the  pit.,  there  was  nothing  tot  the  atatale  to 
operate  upon. 

The  Learned  Judge  leeerred  judgment,  thm 
tinettions  remaning  for  consideration,  viz.,  wiwtfMf 
the  23  &  2i  Vict,  c  127,  epntied  to  attorneys  pne> 
tlsing  in  the  Court  of  Admiralty ;  lecondly,  te 
meaning  of  the  word  "preserved"  in  that  Act; 
and  thirdly,  whether  Ur.  Clarkson  bad  aay  hem 
ttajidi  in  the  case. 

On  the  22nd  Jan.  judgment  was  giren. 

Dr.  LnsaiHOTON.— It  la  of  inportanoe  to  inqmn 
how  it  happened  tbat  tbe  master  initead  of  reo^ 
rering  any  amount  for  bis  wages  is  by  tbe  lepnit 
found  to  be  indebted  to  the  owners  to  the  amoont 
of  48t  At  the  reference  was  invdmied  (be  agne- 
oient  made  betwi-en  the  deft.  Voimg,  tbe  ownerof 
the  Piilippint,  and  the  pit.  upon  the  occaajon  of  the 
ippointment  of  the  pit.  to  be  matter  of  the  vesscL 
llie  agreement  was  dated  S6tb  March  1S68.  After 
reciting  that  the  deft.  Yonng  was  the  owoer  of  ttbs 
Philippine  subje::t  to  a  certain  mortgage,  and  thst 
he  bad  recenUy  sold  to  the  pit.  fotir  sLc^-fonnk 
shares  in  the  vessel  for  2101,  wmt  mi  to  pravidc 
that  the  dcfL  Young  should  be  tbe  managing  owxr 
of  the  vessel,  receive  freight,  Ac,  and  dmld 
acoonnt  to  tbe  pit.  for  four  siity-foorth  abarea  in 
her  net  earnings,  and  the  pit.  sboold  bear  foor 
listy-fourth  shares  in  her  losses,  and  fonr  siz^ 
fourth  shares  in  the  expenses  of  her  oatflt,  and  tut 


,  the  defL 
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mortgage-debt,  and  the  pit.  s 
his  share  in  the  ezpenaea  of  the  outfit,  t 
Voung  should  transfer  to  the  pit.  four  lixty-faDidi 
shares  in  the  vessel.  Tbe  re^trar  in  taking  tk 
iccount  took  this  agreement  into  conatdMadoOi 
being  of  opinion,  as  I  understand,  that  it  was 
obligatory  on  him  to  do  so  under  tbe  I91at  seEtia* 
of  the  Merchant  Shipping  Act  (which  |ResaitM 
that  "upon  any  right  uf  set-ofi  sr  coonto'  claiB 
being  set  up  by  an  owner  against  a  naster'a  claia 
for  wages,  it  should  be  lawful  fin'  tbe  court  to  entff 
into  and  adjudicate  upon  all  question:!,  and  settle  sD 
iiccounta  then  arising  or  outstanding  betweai  tk 
parties").  Tbe  result  was  that  whilst  lOSt  It.  iL 
was  found  due  to  the  pit.  npon  the  IwlaTtce  of  Us 
ikccuunt  as  master,  llil  lis,  \.d.  waa  found  dnefrai 
him  on  account  of  the  pnTdiase-moDey  of  tbe  fov  > 
aixty-foarth  shares,  and  his  proportion  of  tbe  IM 
upon  the  first  voyage,  and  tlie  legiatrar  according 
reported  that  upon  the  whole  70t  Si.  bd.  was  dss 
from  the  jdt.  to  the  deft.  This  snm  was,  as  I 
have  stated  afterwords,  reduced  by  consent  te 
<,BL  I5a.  11(£  I  have  stated  tbe  facta,  as  I  bdien 
them  to  have  been,  but  I  cannot  abstain  ftea 
saying  that  the  matter  is  presented  to  Ae  court  in 
■  "' ifoctory  condition.     Tlw    registrsc's 
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been  fnrDUIi«d  to  the  conit  porporUng  to  be  ■  cop; 
of  th«  report  limplj  sUlee  that  70L  St.  5d.  is  the 
balauce  due  from  tbe  plt^  but  tiut  thia  balance  hu 
been  orriveil  a;  in  the  way  I  hare  alread;  mentioned, 
there  i«  no  evidence  to  ibow  beyond  that  the  eame 
aom  70/.  35.  5d.  appears  to  be  the  balance  of  an 
account  vbich  I  find  among  the  papers  and  which 
purport)  to  hare  been  put  in  by  an  accountant; 
nowever,  in  arguing  the  motion  before  mc,  there  waa 
no  dispute  as  to  the  facts.  It  was  admitted  also,  as 
I  understand,  that  the  four  sixty-fourth  thares  in 
the  vessel  had  not  been  transferred  to  the  pit.,  bnt 
that  the  pit.  had  an  equitable  right  to  hare  them 
transferred.  This  preliminary  statement  makes  in- 
telligible the  present  motion,  which  is  that  the  plt.'s 
■olicitora  may  have  a  charge  upon  (he  plt.'s  interest 
in  the  ihip  for  the  amount  of  their  taxed  costs, 
dwrges,  and  expenses  in  the  suit,  and  that  an  order 
may  be  made  for  payment  of  same  out  of  plt.'s  in- 
terest. The  motion  is  made  under  the  SHth  section 
at  the  23  &  34  Vict,,  c.  137,  which  ia  in  the  follow- 
ing terms  :  "  In  every  case  in  which  an  attorney  or 
eolicitor  shall  be  employed  to  prosecute  or  di'fciid 
any  suit,  matter,  or  proceeding  in  any  court  of  jus- 
tice, it  shall  be  lawful  for  the  court  or  judge  before 
whom  any  such  suit,  matter,  or  proceeding  has  been 
heard  or  sball  be  depending,  to  declare  such  at- 
tamey  or  solictor  entitled  to  a  charge  upon  the  pro- 
perty rccoreredoTpreeerTed,  and  npon  such  declara- 
tion being  made,  such  attorney  or  solicitor  shall 
have  a  clmrgc  upon,  agunst,  and  a  right  Of  pa^ 
mcnt  out  of  the  property,  of  whatsoever  nature, 
tenure,  or  kind  the  same  may  be,  which  shall  have 
been  recovered  or  preserved  through  the  instrumen- 
tality of  such  attorney  or  solicitor  for  the  taxed 
costs,  charges,  and  expensesof,  or  in  reference  to,  such 
eait,  matter,  or  proceeding;  and  it  shall  be  lawful 
for  such  court  or  judge  to  make  such  order  or  orders 
for  ta.T«tion  of  and  raising  and  payment  of  such 
costs,  charges,  andexpenses,  out  of  the  said  property, 
■stosnch  .Mortor  judge  shall  appear  just  and  proper," 
Xi.  ClarbsoD  was  allowed  to  be  heard  on  the  pert  of 
the  deft.  Young,  the  legal  owner  of  the  whole  ship. 
He  first  contended  that  the  statute  did  not  apply  to 
the  court.  His  argument,  however,  seems  to  me 
contraiy  to  the  plaiu  words  of  the  statute,  "  any 
Gcnrt  of  justice."  He  contended  secondly,  that  as 
tlie  statute  gives  to  the  solicitor  a  charge  only  on  the 
property  recovered  or  preserved  through  hii  ingtra- 
mentatity,  and  as  the  suit,  so  far  from  preserving  or 
recovering  any  of  the  plt.'s  property,  resulted  in  a 
balance  being  found  by  the  registrar's  report  against 
the  pit.,  there  was  nothing  for  the  statute  to  operate 
upon.  I  am,  however,  of  a  different  opinion.  The 
pit.  sued  for  his  wages  and  disbursements  as  master, 
and  the  registrar  found  that  on  his  account  as 
master  the  pit.  was  entitled  to  103/.  7i,  Bi/.,and  Ihoujth 
this  balance  in  fSvour  of  the  [Jt.  was  turned  to  a 
balance  against  him,  upon  the  registrar  taking  other 
accounts,  viz.,  in  respect  of  purchase-money  due 
from  him  for  the  shares  of  the  vessel,  and  of  his 
proportion  of  the  loss  upon  the  flrst  voyage,  yet  the 
result  of  the  suit  to  the  pit.  is,  that  be  is  entitled  to 
a  transfer  of  the  four  shares  to  the  vessel,  for  a  sum 
leM  by  103^  Ti.  i±,  than  he  would  have  been  if  this 
nit  had  never  been  instituted.  I  am  of  opinion, 
therefore,  that  the  plt.'s  solicitor  has  recovered  or 
preserved  for  the  pit.  in  this  suit  property  to  the 
*alae  of  103/L  Ti.  M.  and  represented  by  or  rather 
contained  in  his  right  to  be  made  regiitered  owner 
of  four  shares  in  the  vessel,  and  thiit  the  plt.'s  soli- 
dtOT  is  entitled  to  a  charge  upon  the  plt.'s  foar 
i^res  for  his  coats,  not  exceeding  the  sum  of 
10821  7>.  id.  This  charge,  however,  is  of  course  sub- 
ject to  the  payment  of  the  48/.  15s,  ll±,  which  has 
been  agreed  to  be  due  to  the  deft.  With  regard 
the  remainder  of  the  motion,  the  court  can  make 


of  the  solicitor's  coats  out  of  the  plt.'s  interest  in 
the  vessel.  Before  I  can  make  any  such  order.  I 
molt  have  complete  evidence  of  all  the  necessary 
fact*  of  the  caac.  At  present,  the  evidence  before 
the  court  is  very  inaufflcient. 


TatMdan,  March  6,  18G7. 

Thb  Mabt,  otherwise  ALEXANonA. 

Cwitt  of  poiataion — Pll.  not  in  tht  jaritdictiuit — 

In  a  nniK  oj  povKtiimt  whtrt  tht  pit.  !i  not  in  Iht 
juriidiclion,  bg  the  practice  of  tht  court  murilg  far 
aati  mair  be  given,  but  not  for  damagei,  tho'iyh  lie 
vtttfl  bt  yiot  rttttutd  on  btiiL 

On  Tuesday,  Feb.  26,  Milma-d,  Q,  C.  (_BhU  with 
him)  moved,  in  a  cause  instituted  by  the  United  Stated 
of  America,  against  Mr.  Prioleftu,  thedulyrcgistered 
owner  of  the  J/ciry,  for  the  poaaeBsion  of  that  Vf;icl ; 
that  the  pits,  be  compelled  to  give  accurity  for  costs, 
and  also  for  damages,  as  the  vessel  bnd  not  been 
released  ou  bail. 

Hdward,  Q.C.  in  lopport  of  the  motion.-It  is 
the  usual  practice  of  this  court  to  order  security  for 
costs  where  the  irft.  is  out  of  the  jurisdiction ;  a  fortiori, 
il  would  be  just  to  order  security  for  damages  in  a 
case  like  this.  At  common  law  we  get  security  for 
costs  as  a  matter  of  course,  and  as  no  damage  caa 
there  accrue,  for  we  always  retain  the  possession  of 
our  vessel,  no  security  for  damages  is  needed. 
In  Chancery,  again,  in  the  case  of  an  interim  injunc- 
tion, the  court  will  only  grant  it  on  the  condition  of 
an  undertaking  to  pay  both  costs  and  damages  if  the 
ultimate  decision  be  adverse. 

Dr.  Twit,  Q.C.  {Brttt,  Q,  C.  and  Cfarison  with 
him).— I  am  not  aware  of  any  cause  of  possesaioa 
where  this  court  has  ordered  the  pit.  to  give  security 
for  damages.  We  do  not  object  to  give  security  for 
cosU.  In  the  caseof  Tht  Peri,  11  W.  R.  «  ;  Prilch- 
krd's  Adm.  Dig.  42T,  which  was  a  collision  cose 
by  foreigners,  and  the  British  owner  disputed  the 
identity  of  his  veasel,  this  Court  refused  to  entertain 
on  application  that  security  should  be  given  fur 
damages.  If  the  vessel  turns  out  to  be  ours,  we  are 
entitled  to  damages  at  much  as  they  are,  and  they, 
if  they  took  her  out,  should  give  bail  for  damage* 
and  coats.  They  must  give  us  security  for  damages 
if  we  give  it  them.  lu  The  Virgin,  B  Feter  539, 
security  was  ordered  to  be  given  by  defts.  for 
damages,  costs,  and  interest  in  a  possession  suit. 

Brett,  Q.  C. — In  the  case  of  an  interim  injnnclion 
there  is  this  difference,  that  a  decision  of  the  court 
is  obtained,  which  cannot  be  said  in  this  case. 

iliiicard,  Q.  C.  in  reply.— In  the  Ptri  no  security 
for  damage  was  required,  because  it  was  not  the 
practice  of  the  court  in  auch  cases  to  give  damages 
to  the  auccesafol  party  at  all  ^The  Eoangelitiaot, 
Pritch.  Digest,  127)  ;  hence  the  application  was 
refused.  In  the  cases  of  the  W/ap,  tho  Arid,  and 
the  Ba,  vessel*  alio  belonging  to  Mr.  Prioleau.  this 
court,  during  the  vacation,  said  that  it  would  not 
hear  the  United  Sutes  unless  they  gave  security  for 
both  damages  and  cost*. 

T.  LuAiaglon  (amicat  cwiie).  —  la  refcreoLO  to 
these  cases  I  may  state  that  I  made  an  applicatiou 
that  they  should  sUnd  over  till  term  time  ;  but  the 
learned  judge,  being  displeased  that  petitions  bad 
not  been  filed  in  compliance  with  the  order  of  the 
court,  refused  to  grant  the  application  without  the 
security  for  both  damages  and  cost*. 

Dr.  LcSHtsotaK  this  Akj    ^^%  '^^^sws*.  i 
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United  States.  The  (lefts,  move  that  the  pits,  may 
give  security  for  costs  and  damage.  The  pits, 
do  not  dispute  that  they  are  liable  to  give 
security  so  far  as  costs  are  concerned.  The  ques- 
tion is  as  to  damage.  On  behalf  of  the  defts.  it  is 
arfxuc'd  that,  this  being  a  cause  of  possession,  in 
which  by  the  practice  of  the  court  the  vessel  is  not 
relensed  on  bail,  damages  must  accrue  to  them  from 
the  institution  of  the  cause — that  is,  supposing  the 
cause  to  have  been  improperly  instituted  ;  that  the 
reasons  for  requiring  a  pit.  out  of  the  jurisdiction  to 
give  security  for  costs  apply  a  fortiori  to  his  giving 
security  for  damages  ;  and  I  was  referred  also  to 
what  was  stated  to  be  the  practice  of  the  Court  of 
Ch.  in  granting  injunctions.  I  do  not  deny  that 
there  is  force  in  these  arguments ;  but,  on  the  other 
hand,  it  has  not  been  the  practice  of  this  court  to 
reciuire  from  a  pit.  out  of  the  jurisdiction  security 
for  damages :  (D.H.  yen\  Lushington,  543.)  The  only 
case  to  the  contrary  is  a  recent  one  decided  in  the 
vacation.  I  must  decline  to  change  in  a  particular 
case  the  settled  practice  of  the  court,  and  least  of 
all  in  a  case  like  the  present,  where  there  is  no 
reason  to  suspect  the  solvency  or  good  faith  of  the 
pits.  I  refuse,  therefore,  so  much  of  the  motion  as 
refers  to  security  for  damages. 

PnK'tors :   for  pits.,  Rothert/  and   Co. ;    for  deft., 
Grtf/ori/, 

The  Jeumb  Paul. 

Salvuf/e  services  within  the  Cinque  Ports — 25  ^-  2G  Vict, 
c.  C3,  5.  49 — Jurisdiction. 

Where  salvage  services  are  rendered  within  the 
boundaries  of  the  Cinque  Ports^  though  the  value  of 
the  property  salved  is  under  1000/.,  this  court  still 
retains  its  concurrent  jurisdisdiction  with  the  Court  of 
Admiralty  of  the  Cinque  Ports  unaffected  hy  the  above 
section. 

And  a  motion  to  distniss  a  suit  for  salvage  services 
within  these  boundaries  brought  in  this  court  where  die, 
value  of  the  ptoperty  saved  was  about  500/.  was 
dismissed  with  costs. 

This  was  a  motion,  in  a  salvage  snit,  where  the 
salvage  services  were  rendered  within  the  boundaries 
of  the  Cinque  Ports,  and  the  value  of  the  prc^rty 
salved  not  quite  500/.,  that  the  suit  should  be  dis- 
missed, this  not  being  the  proper  tribunal.  The 
motion  was  made  and  the  question  argued  on  the 
2Cth  ult. 

Co/ten,  in  support  of  the  motion. — Salvage  suits 

where    the    value    of    property   salved   is  uuder 

1000/.  are  not  to  be  heard  in  this  court  under  the 

49th  section  of  the  Merchant  Shipping  Amendment 

Act  of    1862,  but  aa  this  case    aroae  wiUiin    the 

jurisdiction    of    the    Court    of    Admiralty  of    the 

Cinque    Ports,    the  question    arises  whether    this 

court  has  in  this  case  concurrent  jurisdiction  with 

the  court  of  the  Cinque  PcHrts.   It  was  decided  in  the 

Maria  Louisa^  Sw.  67,  tliat   this  oourt  did  retain 

its  concurrent  jurisdicLioti  under  the  4G0th  section 

of  the  Merchant  Shipinng  Act  of  1854,  and  hence 

in  cases  arising  within  the  boundaries  of  the  Cinque 

Ports  had  still  jurisdiction,  though  the  value  of  the 

property    salved    was   under    200/;  but    my    con- 
tention   is,  that  under    the    49th  section   of   the 

Merchant    Shipping    Amendment    Act    18G2,  this 

court    no    longer    retains    jurisdiction    in    cases 

where  the  value  of  the  property  is  under   1000/., 

even    though    they   arise    within    the   boundaries 

of  the  Cinque  Ports.    The  words  in  that  section  are 
general ;  they  arc,  "  all  cases  whore  the  value  of  the 

property  BSkYed  is  under  1000/."  These  wotda  Vtvdwde  \  \)eaLm«a!i^^«»&l^VLava(that  is  to  say) — ^l\  sochpio- 
lAfe  caaea  Arising  within    the   Cinque  Ports,  auaLX^mo^tA  %\\»S\  ^irX^tv^  Xaii^^ajsRAVs^ 
hence  the  jurisdiction  of  this  court  is  ousted,   TYieV  ot  Wv^^wgett^  ^^^.N^^'^^^^X^xawA.  V**j\.^^«ll 


costs  of  coming  to  this  court  are  very  heavy,  and 
this  court  will  be  inclined  to  exclude  a  cliim 
brought  here  where  the  property  is  smalL  The 
question  here  is  not  whether  the  jurisdiction  of  the 
Court  of  Admiralty  of  the  Cinque  Ports  should  be 
excluded,  but  whemer  the  jurisdiction  of  this  court 
is  to  be  excluded  in  such  cases. 

Clarkson  contra.— The  460th  section  of  the 
Merchant  Shipping  Act  has  laid  down  that  the 
jurisdiction  of  the  Court  of  the  Cinque  Ports 
should  exist  as  it  always  had  done.  The 
Maria  Louisa  decided  the  question  of  concuneot 
jurisdiction;  hence  this  case,  arising  within  the 
Cinque  Ports,  has  a  right  to  be  brought  here.  The 
49th  section  of  the  Amendment  Act  certainly  ex- 
tends the  jurisdiction  of  justices,  hut  can  its  t^ms 
be  said  to  repeal  the  provision  in  the  460th  section 
of  the  principal  Act  reserving  the  Cinque  Port 
jurisdiction  as  it  had  been?  By  the  1st  section 
of  the  Amendment  Act  it  is  to  be  construed  with 
and  as  part  of  the  Act  of  1854,  and  hence  the  reser- 
vation to  the  Cinque  Ports  remains  unchanged  by 
it.  In  the  49th  section  the  words  "  all  cases "  are 
explained  further  on,  for  it  says,  under  the  2nd 
head,  "such  provision  shall  apply,  wheth^  the 
services  have  been  rendered  in  the  United  Kingdom 
or  not ;"  and  in  reference  to  this  the  wonis  are 
thus  used  generally. 

Cohen  in  reply. 

Dr.  Lushington  this  day  gave  judgment  as  fol- 
lows:—This  is  a  cause  of  salvage  for  services 
rendered  within  the  boundaries  of  the  Cinque 
Ports.  The  value  of  the  property  saved,  as  appears 
from  the  affidavits,  is  under  1000/. ;  indeed,  does  not 
amount  to  500/.  The  defts.,  the  owners  of  the  ship 
and  cargo,  now  move  to  be  dismissed  from  the  suit, 
on  the  ground  that,  uuder  the  circumstances,  the 
court  has  no  jurisdiction.  The  question  depends 
upon  the  joint  operation  of  the  Merchant  Shipping 
Acts.  Previous  to  1  &  2  Geo.  4,  c.  76,  in  the  case 
of  salvage  services  remlercd  within  the  boundaiiei 
of  the  Cinque  Ports,  this  court  had  concurrent 
jurisdiction  with  the  Court  of  Admiralty  of  the 
Cinque  Ports.  The  stat.  1  &  2  Geo.  4,  c.  76,  con- 
ferred a  further  jurisdiction  upon  commissioners 
appointed  by  the  Lord  Warden.  In  1854,  the  Mer- 
chant Shipping  Act  was  passed ;  and  the  repealing 
Act,  which  accompanied  i^  repealed  the  stat.  1  &  3 
Geo.  4,  c.  76,  except  certain  sections  which  are  ex- 
pressly excepted,  and  which  maintain  the  jurisdic- 
tion of  the  commissioners.  The  460th  section  of  the 
Merchant  Shipping  Act  (which  occurs  in  fpart  8  of 
the  Act)  commences  by  providing  that  disputes  with 
respect  to  salvage  "arising  witliin  the  boimdaries 
of  the  Cinque  Ports  shall  be  determined  in  the 
manner  in  which  the  same  had  been  hitherto  deter- 
mined,"' the  effect  of  which  is  to  leave  concurroit 
jurisdiction  in  this  court,  and  in  the  Court  of  Admi- 
ralty of  the  Cinque  Ports,  and  the  commissioners 
a{^inted  by  the  Lord  Warden,  and  so  the  Court 
held  in  the  case  of  the  Mitria  Louisa^  Sw.  67.  The 
same  460th  section  proceeded  to  give  an  exchisiTe 
jurisdiction  to  justices  in  case  of  any  salvage  dis- 
pute arising  elsewhere  (than  within  the  boundaries 
of  the  Cinque  Ports)  in  ^the  United  Kingdom, 
if  the  smn  claimed  did  not  exceed  200/.  In 
1862  the  Merch.int  Shipping  Amendment  Act 
was  passed,  the  49th  section  of  which  is  as  follows: 
**  The  provisions  contained  in  the  8th  part  of  the 
principal  Act  for  giving  summary  jurisdiction  to 
two  justices  in  salvage  cases,  and  fur  prevention 
unnecessary  appeal  and  litigation  in  such  caseSk  shau 
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as  to  the  cases  prorided  for  by  the  principal  Act ;  of  the  screw  steamship  lonoy  by  John  Eaton,  of 

(2X  such  provisions  shall  bo  held  to  apply  whether  Brentford,   the  owner  of  the  sailing  barge  £mify 

the  salvage  service  has  been  rendered  within  the  Fanny. 

limits  of  the  United  Kingdom  or  not."    Now  the        At  8  p.m.  on  the  11th  March  1866  the  barge  was 

court  has  held  that,  in  the  cases  to  which  this  section  in  Blackwall  Reach,  in  the  river  Thames,  laden  with 

applies,  the  justices  are  invested  with  an  exchisive  sand,  the  tide  nearly  at  high  water,  and  a  dead  calm, 

jurisdiction.    It  is  now  contended  on  behalf  of  the  The  screw  steamer  was  observed  at  a  distance  of  a 

def ts.,  that   the  words  of    the    section  are  quite  quarter  of  a  mile  steaming  down  at  seven  miles  an 

general  (which  is  true) ;  that  they  apply  to  cases  hour,  and  went  clear  over  the  barge,  cutting  her  ia 

within  the  Cinque  Ports,   and  therefore  that  the  two. 

jurisdiction  of  this  court  is  ousted.    But  if  this        The  learned  Judge  of  the  Admiralty  Court  gave 

reasoning  is  good,  then — although    different    con-  judgment  to  the  effect  that  there  was  no  proper  look- 

siderations  of  policy  might  apply — it  would  follow  out  kept  on  board  the  lonoy  and  she  ought  to  have 

that  the  jurisdiction  of  the  Court  of  Admiralty  of  seen  the  barge  earlier  and  prevented  the  collision. 

the  Cinque  Ports,  and  the  commissioners  appointed  The  owners  of   the  Zona   appealed    against    that 

by  the  Lord  Warden,  is  ousted  also.    But  this  is  judgment, 
clearly  not  so;  for  the  sections  of  1  &  2  Geo.  4, 

c.  76,  left  unrepealed  by  the  Merchant  Shipping        Brett,  Q.  C.  and  Clarkson,  for  the  app.,  contended 

(principal)  Act  are  not  to  be  found  in  the  schedule  that  if  any  blame  was  to  be  attributed  to  anyone  on 

of  statutory  provisions  repealed  by  the  Merchant  board  the  Zona  such  blame  was  solely  that  of  the 

Shipping  Amendment  Act.   Moreover,  I  am  satisfied  pUot,  and  that  the  apps.  were  not  liable  for  damage 

that  the  general  words  used  in  the  49th  section  of  arising  from  his  neglect  or  default.    The  barge  was 

the    amending    Act,  namely,  that  the   provisions  seen  by  the  pilot  in  ample  time  for  him  to  have 

shall  extend  to  aU  cases  in  which  the  value  of  Uie  taken  proper  measures  andfcto  have  avoided    the 

property  saved  does  not  exceed  1000/.,  and  shall  collision.    The  court   below,  therefore,  was  wrong 

apply    whether   the   salvage   services    have   been  in  holding  that  it  was  material  to  consider  whether 

rendered  within  the  limits  of  the  United  Kingdom  there  was  any  proper  look-out  kept  by  the  crew  of 

a    not,    refer   to  the  latter   part  of    the    460th  the  steamer.    The  pilot  from  his  elevated  position 

section     of      the     principal     Act,      in      which  was  best  able  to  see  a  craft  ahead.    In  point  of  fact 

provision  had  been  made  only  for  cases  where  the  there  was  such  look-out  kept  by  the  crew ;  but  inas- 

9um  claimed  did  not  exceed  200/.,  and  for  cases  much  as  the  steamer  was  bound  to  take  a  pilot,  and 

occurring  in  the  United  Kingdom  elsewhere  than  this  collision  was  caused  exclusively  by  his  negli- 

witfain  ^e  boundaries  of  the  Cinque  Ports,  and  gence,  the  owners  were  not  liable : 
does  not  refer  to  the  earlier  part  of  the  460th  section.  Merchant  Shipping  Act  (17  A  18  Vict),  sect.  388 : 

which  provided    that    "disputes  with   respect    to  Pilot  Act (6  Gea  4,  c  12o),  sect  56. 

salvage  arising  within  the  boundaries  (^  the  Cinque        r»         r\r*      ^  i-  r    t-    .      **w 

Ports  should  be  determined  in  the  manner  in  which  ,  ^'I't,^-?;*"'^  \'  Lushington,  for  the  resps    con- 

the  same  had  previously  been  determined.    I  am  ^""if ^,^fj f^V^*^'  ^^^'^  T  "^J"  V ^ vi'\  """J 

of  opinion   therefore,  t^  the  Merchant  Shininnir  ^      settled  that  under  the  sections  of  the  Pilot  and 

Amendment  Act  leTves  untouched  the  concuTOnt  Merchant  Slupping  Acts,  the  own^,  in  order  to 

jurisdiction  of  the  court  over  salvage  cases  Hkethe  escape  hability    was  bound  to  ^tabhsh  that  the 

present,  arising  within  the  bounda^  of  the  Cinque  f*^'  ^**  that  of  the  pilot  exclusively  and  that 

Ports ;  and  this  being  so,  I  do  not  hold  myself  at  J^®'^  ^^  ^^  contributory  neghgence  on  the  part  of 

liberty  to  enterUin  considerations  of  the  policy  of  "^®  ^7n;«..^  i  w  p^k  ia-. 

cases.    I  refuse  this  motion  with  costs.  The  Schwalbe,  11  Moo.  R  C.  250  ; 

Proctors  for  pits.,  Deacon,  Son,  and  Rogers,  "Zhe  Killamey,  6  L.  T.  Rep.  N.  8.  908. 

i>.^^f^M  *«-  ^«/*-    ni    1        a         :x  r>  HeTc  it  was  substantially  admitted  that  the  look-out 

i  roctors  for  defts.,  Qhrhim,  6oii,  and  Co^tr.  ^^^  ^^  ^^  ^he  steamer  was  lax,  and  the  master 

=  had  no  right  to  expect  the  pilot,  who  had  other 

-rrrrxYM-r  «  »    m^^^m^,^^.,^^^^  ^^  ...•.^  dutlcs,  to  tako  upon  himself  the  office  of  searching 

JUDICIAL  COmaTXES  OP  THE  for  vessels   ahead:   the  judgment,  therefore,  was 

PBIVY  COUNCIL.  right. 

Reported  by  J.vxes  Patebsoit,  Esq.,  of  the  Middle  Temple, 

BaniMor-at-Law.  Lord  RoMiLLY.— This  is  an  appeal  from  a  decree 

of  the  High  Court  of  Admicalty,  pronounced  on 

Fri4mf,  Mardi  8,  1867.  the  24th  July  1866,  in  a  cause  of  damage  brought 

(Present-The  Right  Hon.  Lord  Bomilly,  Sir  J.  W.  ^  the  owner  and  crew  of  the  saiUng  barge  EmUy 

'  '  screw  steamship  lona,  arising  from  a  colksion  which 

LoxDOK  AKD   Edinburoh   Shippiwg  Compajtt  V,  occurred  in  Blackwall  Reach  of  the  river  Thames, 

Eaton.  on  the  1 1th  March  1866.    At  about  eight  o'clock 

The  Iona.  ^°  ^^^  morning  of  that  day,  and  therefore  in  broad 

daylight,  the  barge,  laden  with  sand,  was  coming 

Ship-^CoUision^Pilot-^Evidence  of  negligence—Look-  ^  *he  river  under  sail  and  with  two  men  pulling  at 

out^ Contributory  negligence,  ^^^  oars»  *nd  heading  nearly  north;  the  steamer 

lu-k^^^  4L^  — .«r^-  ^r     ^1  *  1  J  I    I  (*  ne^ly  built  iron  ship  of  648  tons)  was  going 

tZi^.TTH^i     ^^1  ^.9omp^nf,  ^'^d^^f  iown  the  river  at  the  mte  of  six  or  seven  mile! 

t^Lj£  ikT!^  andacoUuion  occurs  caused  Iw  .„  ^our.    The  weather  was  nearly  cahn,  what  little 

^^^^  .n^A         /•  "^  /'"^^'^  "'5^-  ^  ^j"d  there  was  being  (as  stated  by  the  apps.  in  the 

X  nf^^ii^    ^.  "^  *^^  "^^  '"^  excAist^  preUminaiy  act)  froSi  the  southward  and'^^astward. 

tl^^^^Z\A    ^'  A?(  ^  •??!i  '^  I'^^i  ^e  «ta*e  of  the  tide  was  "  last  quarter  flood,-  that 

ij^SS^l^'wJr^']^^^^**^'?  ^^'^/'  is,  nearly  high  water,  running  up  the  river  at  the 

^t^!^l!^   ^-  ''  '^^JT  '^^^  r  «te  of  about  a  knot  an  hour.*"  The  steamer  wa.  in 

^  ^n«^  *K^      /ocie  con/nitrtorjr  negh^  ^^         ^  ^iOj^  q^„,^^  Allen,  a  licensed  Trinity- 

gencM,  whck  renders  the  oumers  liable,  ^^^^  ^^^^  ^^^  ^  3^$„j.„g  ^  ^^^  j^.^^  ^^^^^^^ 

This  was  a  cause  of  damage  brought  against  the  his  proper  place,  whetvcft  ba  ^5ks^V»».^ss^w^Sss«^  nsn 

London  and  'E^HnhuTgh  Shipping  Company,  oimen  the  mwx  aX  \Y»  "vVMy^  \$^  -^  wrfiB%  \s»  \»s!)^  Ns^  ""^or 
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usual  luanuer.    The  master  of  the  steamer,  Tho- 
mas  Raison,  was    standing   on   the    roof  of   the 
midships    house,    which    forms   a   sort    of   lower 
bridge.    The  boatswain  was  stationed  on  the  fore- 
castle to  keep  a  look-out  ahead.     As  the  steamer 
was  rounding  Blackwall-polnt,  she  came  stem  on, 
against  the  port  side  of  the  barge,  which  immedi- 
ately filled  and  sank.    About  these  facts  there  is  no 
controversy.  The  resps.  instituted  proceedings  in  the 
High  Court  of  Admiralty  against  the  apps.  in  a 
cause  of  damage ;  and  by  their  petition,  after  stating 
the  fuels,  alleged   that  the  collision   was  entirely 
attributable  to  the    improper    navigation    of    the 
steamer,  and  to  the  negligence  and  default  of  those 
on  board  her.    The  apps.,  by  their  answer,  alleged 
that  whilst  the  course  of  the  steamer  was  being 
shaped  to  round  Blackwall-point,  the  barge  was  seen 
aliead,  and  rather  on  the  starboard    bow  of    the 
steamer,  and  at  the  distance  of  between  200  and 
800  yards,  apparently  proceeding  to  the  northward ; 
that  thereupon  the  helm  of  the  steamer,  which  was 
then  a-port,  for  the  purpose  of  rounding  Blackwall- 
point,  was,  by  order  of  the  pilot,  put  hard  a-port, 
with  a  view  to  pass  under  the  stem  of  the  barge, 
but  the  tide  took  the  steamer  and  prevented  her 
from  answering  her  helm  ;  and  although  the  engines 
were,  by  order  of  the  pilot,  eased,  stopped  and  re- 
versed, a  collision  could  not  be  prevented,  and  the 
.steamer,  with  her  stem  and  port  bow  struck  the 
barge  on  her  port  side,  and  notwithstanding  that  a 
fender  was  put  over  the  side  of  the  steamer,  the 
barge  sank.    The  answer  also  asserted  that  the  col- 
lision, and  the   damages   and    losses   consequent 
thereon,  were  not  caused  by  or  attributable  to  any 
improper  navigation  of  the  steamer,  or  to  any  neg- 
ligence or  default  of   those,  or  any  of  those,  on 
board  her,  but  was  the  result  of  inevitable  accident. 
The  answer  further  asserted  that  if  the  collision  was 
in  any  way  occasioned  by  any  one  on  board  the 
steamer,  it  was  solely  occasioned  by  the  pilot,  and 
they  (the  apps.)  were  not  liable  for  any  damage 
caused  thereby.    The  cause  came  on  to  be  heard  on 
the  24th  July  last,  before  the  learned  judge  of  the 
High  Court  of  Admiralty,  assisted  by  two   elder 
brethren  of   the  Trinity-house.      Four    witnesses 
were  called  by  the  apps  :    Allen,  the  pilot ;  Raison, 
the  master  of  the  steamer ;  Edgar,  the  second  en- 
gineer ;  and  Williamson,  the  second  officer,  who  was 
at  the  wheel,  with  two  other  men,  when  the  colli- 
sion occurred.    They  were  examined  viva  voce  in 
court.    The  resps.  called  no  witnesses.    The  learned 
judge,  having  pointed  out  to  his  two  assessors  the 
questions  upon  which  their  opinions  were  required, 
and  after   consultation  with    them,    declared   his 
opinion  to  be,  that  there  was  no  proof  that  a  proper 
look-out  was  kept  on  board  the  steamer ;  that  she 
ought  to  have  seen  tlie  barge  earlier,  and  prevented 
the  collision  ;  and  therefore  he  pronounced  against 
the  steamer,  and  condemned  the  owners  thereof  in 
damages  and  costs.    From  that  decision  the  present 
appeal  is  brought  by  the  owners  of  the  steamer.    In 
arguing  this  appeal,  the  apps.,  by  their  counsel,  no 
longer  contend  that  the  collision  was  not  occasioned 
by  the  negligence  or  default  of  any  one  on  board 
the  steamer,  but  was  the  result  of  inevitable  acci- 
dent.   That  point    they  abandon;    and    the  only 
ground  upon  which  they  insist  that  the  decision 
ought  to  be  reversed  is,  that  the  collision  was,  as 
they  allege,  occasioned  entirely  by  the  default  of 
the  pilot,  and  that  therefore  the  owners  of  the 
steamer  are  exempt  from  liability.    This  is  the  only 

S)int  which  their  Lordships  have  now  to  consider, 
y  the  Merchant  Shipping  Act  (1 7  &  18  Vict.  c.  104), 
8.  388,  it  is  enacted  that  uo  owner  or  master  of  any 
ship  sh^l  be  answerable  to  any  person  whatever  for 
any  Jose  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot  acUng  in  cViAXiS^  oi 


of  such  pilot  is  compulsory  by  l«w.    An  enactment 
substantially  to  the  same  effect,  though  expressed 
in  different  language,  was  contained  in  the  Pilotage 
Act  (6  Geo.  4,  c  125),  s.  55.    Now,  in  oonstroing 
those  Acts,  it  has  been  established  as  a  prindple, 
that,  in  order  to  entitle  the  owners  to  the  benefit  of 
the  exemption  from  liability  thereby  prorided,  thej 
must  prove  that  the  damage,  for  which  it  is  sought 
to  make  them  liable,  was  occasioned  exclusively  bjr 
the  default  of  the  pilot.    It  is  not  enough  for  Uiem 
to  prove  that  there  was  fault  or  negligence  in  the 
pilot -they  must  prove  to  the  satisfaction  of  the 
court,  which  has  to  try  the  question,  that  there  wts 
no  default  whatever  on  the  part  of  the  officers  and 
crew  of  their  vessel,  or  any  of  them,  which  might 
have  been  in  any  degree  conducive  to  the  damage. 
This  principle  was  very  clearly  laid  down  by  Dr. 
Lushington  in  the  case  of  the  Dianu^  1  W.  Bob. 
135,  which  was  a  case  under  the  earlier  of  the  two 
statutes.     That  learned   judge  there  says:   **To 
obtain  the  exemption  from  responsibility  conferred 
by  the  Act,  I  think  that  the  owners  of  the  Diam 
should  prove  that  the  .accident  arose  entirely  from 
the  fault  of  the  pilot ;  that  the  exception  under  the 
Act  ought  to  be  construed  strictly,  and  that  if  tibe 
accident  was  occasioned  by  the  joint  misconduct  of 
the  pilot  and  crew,  I  am  bound  to  hold  that  the 
liability  still  attaches  to  the  owners."    The  same 
principle  was  upheld  and  acted  upon  by  this  comi 
in  the  case  of  the  ChrUtianoj  7  Moo.  P.  C.  C.  160^ 
which  was  also  under  the  statute  of  Geo.  4 ;  and 
in  the  case  of  the  Schwa&e,  11  Moo.  P.C.C.  2oQ, 
under  the  Act  of  the  Queen ;  and  it  has  been  treated 
as  the  established  law  in  several  other  cases,  both 
in  this  and  in  other  courts.    The  question,  there- 
fore, which  their  Lordships  have  to  determine,  is 
simply  this :  Is  it  proved  to  their  satisfaction  that 
there  was  no  default  in  any  of  the  crew  of  the 
steamer,  which  may  hare  conduced  to  the  collisioD? 
And  upon  this  question  their  Lordships,  having  fvHj 
considered  the   eyidenoe,  entirely  concur   in  the 
opinion  of  the  learned  judge  of  the  court  below  that 
it  is  not  so  prored  ;  for  it  is  not  prored  that  a  good 
look-out  was  kept  on  board  the  steamer.    The  im- 
portance of  alleging  and  proving  that  a  good  look- 
out was  kept  was  of  course  felt  by  the  apps. ;  sod 
accordingly  in  the  second  article  of  their  answer  to 
the  petition  in  the  court  below,  they  expressly  allege 
that  *'a  good  and   vigihint   look-out  was    being 
kept  from  on  board  her."     Now  what  evidence 
do  they  adduce  in    support  of   that   allegation? 
They    prove    that   the   boatswain    was    stationed 
on  the  forecastle  to  keep  a  look-out;    but  they 
prove  no  more.    Now  what  was  the  duty  of  the 
man  thus  stationed  on  the  look-out?    Surely hii 
duty  was  to  keep  a  vig^ant  look-out,  and  wbeo 
he  saw  any  craft  ahei^  to  report  to  the  pilot 
There  was  nothing  to  prevent  the  barge  being  seen 
from  the  steamer  some  time  before  they  were  within 
three  hundred  yards  of  each  other,  when  the  pilot 
first  saw  her.  Although  the  apps.,  in  the  preliminaiy 
act,  allege  that  the  weather  was  hazy  (contrary  to 
the  allegation  of  the  resps.  that  it  was  clear),  there 
is  no  evidence  of  the  presenc^of  any  haze.    Nor  is 
it  suggested  that  there  were  any  other  vessels  in  the 
way,  or  any  other  obstruction  to  a  wide  and  distant 
view.    Indeed,  it  is  plain  from  a  comparison  of  the 
evidence  of  the  pilot  and  of  the  master,  that  the 
barge  was  actually  seen  by  at  least  one  individual 
on  board  the  steamer  (namely,  the  master)  befoit 
the  pilot  saw  her ;  for  the  pilot  says  that,  for  the 
purpose  of  rounding  the  point,  and  before  he  saw 
the  barge,  he  had  giren  an  order  to  **  alow "  the 
engines,  and  had  waved  to  port  the  helm,  and  that 
he  afterwards  saw  the  barge,  distant  about  three 
hundred  yards,  and  then  waved  to  pat  tiie  hdm 
\uix^  %-V(iT\i  %  «ixA  \&i<^  master  says,  that  at  the  thus 


£ach  Bbip  within  an/ difltrict  where  the  emi^YoymwXV^^iksa.  w  ^s^X  ^^^^^to^^wftsaXft  "•lowi^arf 
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tfae  flrst  order  to  port,  he  (the  master)  tuul  already 
•eea  tfae  barge,  sad  t^t  ia  fact  he  Mir  her  a*  the 
ateamer  vaa  passing  the  factor;  before  she  came  to 
Slack vaU-point ;  ^ua  clearly  ahowing  that  the 
■naaU'raaw  the  barge  before  Uie  pilot  did.  And  if 
the  niaiter  could  see  her,  the  boatairain  on  the  fore- 
castle might  have  seen  her,  and  o::ght  to  hare  seen 
her,  and  wuuld  bnve  leen  her  if  he  had  been  keep- 
ing a  vigilant  look-out.  Whether  the  man  saw  the 
barge  ur  not,  or  whether  he  was  or  was  not  keep- 
ing anj  look-out  at  all,  does  not  appear ;  but  it  is 
not  suggested  that  he  made  any  leport  wbaterer. 
Hie  learned  coansel  fur  the  appa.  was  therefore 
driTen  to  the  neccasity  of  arguing  that  it  was  the 
pilot'ri  dnty  to  keep  a  look-nut,  which  his  elevated 
poiitioD  on  tbe  high  Inidge  well  enaUed  him  to  do ; 
«nd  that  it  was  unnecessary  for  the  man  stationed 
on  tbe  look-out  to  make  any  report,  or  indeed  to 
keep  a  look-out  at  all.  This  argument  cannot  be 
admitted.  Its  admiasiun  would  produce  very  mis- 
cbierous  consequences,  and  very  much  increase  the 
risk  of  navigation.  No  doubt  the  pilot  may,  and 
probably  in  most  I'jises  does,  tee  a  craft  ahead  ai 
•oon  as  any  one  else  on  board  ;  but  hig  uttcntton 
ia  necessarily  directed,  from  time  to  time,  toother 
matters  relaliag  to  the  navigation  of  the  vessel  under 
tkis  charge,  besides  keeping  a  look-out ;  and  on  that 
account  it  may  happen  that  he  does  not  see  an 
object  ahead  so  soon  ai  he  ought  to  have  been  aware 
of  it,  in  order  to  enable  him  to  take  measures  to 
avoid  it.  Hence  arises  the  necessity  for  having  a 
man  stationtd  on  tbe  torecaitle,  with  the  speinal 
and  sole  duly  of  keeping  a  vigilant  look-out,  a 
necessity  fully  recognised  on  the  part  of  those  on 
board  the  steamer,  by  their  statiouing  the  boatswain 
on  the  forecastle  for  that  special  purpose.  And  it 
ia  impoasible  to  hold  that  the  man  so  stationed  was 
justified  in  neglecting  to  keep  a  look-out,  on  the 
ground  that  it  ia  tbe  duty  ot  the  pilot  to  keep  a  look- 
out. The  only  remaining  question  is,  whether  the 
failure  of  tbe  look-out  man  to  perfonn  bis  duty  did 
Dot  conduce,  or  may  not  have  conduced  (for  tbat  ii 
•offlcient  for  the  present  purpose)  to  bring  abont 
the  collision.  Allen,  the  pilot,  in  his  eiaminatiou, 
says,  that  when  he  flnt  saw  the  barge,  she  was 
distant  about  300  yards.  At  the  rate  at  which  the 
■teamer  was  going,  six  or  seven  miles  an  hour  (say 
six  and  a  biUf  mile»  an  hoar),  it  would  take  only 
about  a  minute  and  a  half  to  go  over  that  space. 
Be  Kayi,  that  as  soou  as  he  saw  the  barge  he  ordered 
the  helm  (which  was  already  a-port  to  round  the 

Kiut)  to  be  put  hard  a-port,  which  was  immediately 
ne ;  tliat  the  steamer  at  flrst  answered  to  tlie 
helm,  and  payed  oS  to  starboard ;  but  that  when 
ahe  came  Co  tbe  tide  (which,  it  is  obvious,  from  the 
very  sharp  and  sudden  bend  ot  the  river  at  that 
place,  would  be  ruoning  somewhat  across  the 
channel  of  tbe  river  from  the  southern  towards  the 
northern  shore),  the  tide  took  her  ou  the  (tarboard 
bow,  and  she  ceased  to  obey  the  helm,  and  in  con- 
sequence thereof  she  ran  into  tbe  barge.  The 
master's  evidence  corroborates  this  representation  of 
fhe  pilot.  No  doubt  the  pilot  ought  (as  it  was 
Argued  for  the  apps.}  to  have  known  that,  in  the 
tben  state  of  the  tide,  and  at  that  part  of  tbe  river, 
•nch  would  be  the  effect  of  the  tide  on  the  star- 
board bow.  But  there  seems  no  reason  for  sup- 
posing that  be  did  not  know  it ;  indeed^it  does  not 
Mqoire  the  knowledge  or  experience  of  a  pilot  to 
know,  from  the  remarkable  bend  of  the  river  round 
Black wall-pnint,  that  such  must  be  tbe  effect  of  the 
tide  in  its  then  state.  Now  if  the  pilot  had  been 
earlier  made  aware  of  the  position  of  the  barge,  he 
iniglit  have  sooner  put  the  helm  hard  a-port  so 
as  to  avoid  a  collision,  and  we  are  bound  to  assume 
that  he  would  have  done  so.  As  it  was,  he  was  not 
made  Aware  ot  the  position  of  the  barge  till  he  saw 
bet  only  about  300  yvia  distant,  when  It  tu  too 


late  to  prevent  the  collision.  Thus  tbe  neglect  of 
dnty  on  the  part  of  the  look-out  man  not  only 
might  have  been  conducive  to  the  disaster,  but  was 
in  all  probalnlity  the  nitimate  cause  of  it.  UpoD 
the  whole  case,  tbeir  Lordships  are  at  opinion  that 
there  was  neglect  ot  duty  on  the  part  of  tbe  look- 
out man ;  that  this  neglect  of  duty  conduced  to  the 
collision ;  and  that  it  was  such  default  on  the  port 
of  the  crew  of  the  steamer  as  to  disentitle  the  owner* 
to  the  benefit  of  that  exemption  from  responsibility 
which  the  statute  provides.  They  will  therefore 
humbly  advise  Her  Majesty  to  affirm  the  decisionof 
the  court  below,  and  Co  dismiss  this  appeal  with 

Ja^mmi  affirnud  with  cottt. 
Appa.'  proctora,  Clarlaon,  Son,  and  Cooptr. 
Reaps.'  [noctors,  Lawrit  and  Kitn. 

OOUBT  OF  Af  PBAI.  IN  OHANOEBT. 


Dec  6  audio,  IBGO,  and  Jan.  26,  ISHT. 

(Before  the  Lobi>  Chakcbllor  (Chelmsford)  and 

Tdknbb,  L.  J.) 

Bdofes  n.  GuHif. 

Hacibllak  i>.  amx. 

Alorlgagt  of  msmI — Aatncat  rtgitler — PweKiue  is 
Eiuumd — Nolict  to  purehate- — Tillt  to  tAy> — /a* 
qarlei — LaiAa, 

SAjpbaildai  in  (As  Uniled  Statu  aere  in  the  hubit  of 
building  vtMteU,  mortgaging  tlum  (o  tht  pit.  II.  and 
oOien,  and  then  lerukngthtm  to  England  tBilk  a  powtr 
of  attorney  to  kU.  The  American  laa  regairet,  in 
order  to  retiAr  valid  a  eak  or  morlgagt  of  a  Aip, 
that  it  AaS  be  ncordid  in  tht  prrmr  office  of  Ms 
port  mhere  the  sh^  u  r^itiered,  and  doe>  not  ra/uirt 
notioe  of  the  mortgage  to  be  indorted  m  the  certificate 
of  V\e  thip's  ngUtry.  H.'i  mortgagee  iL-ere  duh 
recorded,  onrfin  some  caeet  iheeerti^eatea  mere  indonea, 
but  the  eriJeace  showed  that  oM  Ihit  had  hindered  a  tab 
tie  practice  arae,  urith  H.'i  coiueni,  not  adhered  to 
in  the  case  of  the  thip  E.  B.  77u  vatd  icoi  tmt  to 
Englaad/or  eale  in  the  taaal  iray,  and  wat  there  Mold  to 
G.,  bat  neither  H.,  nor  a  mlie^ueal  mortgagee,  tht 
pit.  St.,  was  paid,  and  the  baiUkra  having  faxUd, 
two  biUt  were  Jiied  to  eitabliA  the  mortgagee  againit 
the  partiater : 

Held,  that  tie  Imo  of  this  country  will  retognite  and gioe 
effect  to  right*  acquired  under  lie  iiHjj  of  foreign 
states,  where  il  it  not  contrtn  to  English  law  cmd 
poU^lodoioi  .'■■-•  ■'-•  "-  — ''■  "— ■-"  •" —  "- 


sale 


I  to  do  101  but  that  the  Tigiti  aruing  from  ti« 
a  England  must  be  determined  according  to  tht 
lex  bd  conlractutt  that  according^  tie  legal  title  ta 
lie  tiip  mat  in  lie  pit.  H.  at  the  time  of  tie  picr- 
cAose;  but  that,  Iw  joining  lie  bailikrs  in  the  intentiontd 
conceabneni  of  lis  mortgage,  he  had  misled  the  pur- 
ciaser,  and  his  bill  must  be  dismiieed. 
Tamer,  L.  J.  was  very  strongly  inclined  to  liink  that  in 
the  purchase  of  a  foreign  siip  an  EinUA  purciaser 
oughl  not  to  reb/  mere^  on  ahat  the  shut's  papers  maj/ 
rioKT,  but  that  ie  is  bound  to  make  farlier  ingairy  into 
lie  title. 

These  were  two  appeals  from  decrees  ot  Wood, 
V.  C, ;  in  the  former  suit  the  appeal  being  by  the 
deft.,  and  in  the  latter  one  by  the  pit.  The  hearing 
before  his  Honour  is  reported  in  13  L,  T.  Rep.  N.  3. 
187.  and  the  facts  are  briefly  these: — 

Two  brothers  named  Gardiner  were  shipboilden 
at  Boston,  in  the  United  States  of  America,  and 
were  in  the  habit  of  sending  shii}«  to  Endwai  (.<« 
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Cashanger,  the  leaning  Water,  and  the  Edward 
Ki-ertti.  The  pit.  Iloopcr,  a  merchant  at  Boston, 
made  advances  to  the  Gardiners  upon  these  ships 
built  by  them,  to  bp  repaid  out  of  the  purchase- 
moneys.  The  pit.  in  the  second  suit  was  the  captain 
of  the  Ethcard  Ererett,  and  he  advanced  money  upon 
her,  which  was  also  to  be  repaid  out  of  the  proceeds 
of  sale.  By  an  Act  of  Congress  it  is  provided  that 
no  bill  of  sale,  mortgage,  &c.,  of  any  vessel  of  the 
United  States  shall  be  valid  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heirs  and 
devisees,  and  persons  having  actual  notice,  unless 
it  be  recorded  in  the  oflBce  of  the  collector  of 
cu!«tom8  where  such  vessel  is  registered  or  enrolled. 
In  conformity  with  this  Act  all  the  mortgages  were 
duly  recorded;  and  in  the  case  of  the  Laughing 
IWUer  Hooper's  mortgage  was  also  indorsed  upon 
the  certificate  of  rogistry^ut  none  of  the  other  mort- 
gages was  so  indorsed.  The  reason  for  this  omission 
appeared  to  be,  that  such  indorsement  had  proved 
an  impediment  to  the  sale  of  the  lAiughing  Water, 
This  vessel  was  sold  in  England  in  1857,  and  Hooper's 
advances  were  paid  out  of  the  purchase-money.  The 
CaJidhger  wcs  burnt  at  sea  ;  the  /raping  Water  was 
sold  in* England  in  18G0,  and  Hooper's  mortgage  was 
paid. 

By  a  bill  of  sale  dated  the  0th  May  1860,  and 
recorded  under  the  provisions  of  the  Act  of  Con- 
gress, the  Edward  Everett  was  mortgaged  to  Hooper 
by  Charles  Gardiner,  in  whose  name  she  was  regis- 
tered, to  secure  25,000  dollars ;  and  by  a  second 
bill  of  sale,  dated  the  30th  May  1860,  she  was  also 
mortgaged  to  Maclellan  to  secure  10,000  dollars. 
By  a  power  of  attorney,  dated  the  same  30th  May, 
Charles  Gardiner  empowered  Maclellan  to  sell  this 
vessel,  and  to  receive  the  purchase-money ;  and  on 
the  same  day  he  gave  him  instructions  by  letter  to 
pay  Hooper's  mortgage  out  of  the  price.  Mac- 
lellan, thus  empowered,  brought  the  ship  to  Eng- 
land, but  was  unable  to  sell  her,  and  took  her  back 
to  America.  Next  year  she  was  again  sent  to  Eng- 
land in  charge  of  Maclellan,  who  still  held  the 
power  of  attorney  and  the  letter  of  instructions. 
He  arrived  in  London  on  the  7th  Feb.  1861,  and 
opened  negotiations  with  the  deft.  Gumm  for  the 
sale  of  the  ship.  But  a  few  days  after  his  arrival 
in  this  country  Henry  Gardiner  arrived,  bringing 
with  him  another  jwwer  of  attorney  from  Charles 
Gardiner,  dated  the  22nd  Jan.  1861,  by  which  the 
earlier  power  was  revoked,  and  Henry  Gardiner  was 
authorised  to  sell  the  vessel.  He  on  the  Ist  April 
agreed  orally  to  sell  the  ship  to  the  deft.  Gumm  for 
10,000/.,  and  by  bill  of  sale  (30th  May  1861)  he  con- 
veyed the  ship  to  him.  Gumm,  in  Aug.  1861,  regis- 
tered the  ship  as  an  English  vessel.  Meanwhile 
Maclellan  left  England  in  April,  and  on  reaching 
Boston  informed  Hooper  of  the  sale  to  Gumm. 
Gunmi  paid  his  purchase-money  to  Henry  Gardiner, 
who  also  returned  to  America  in  June,  and  soon 
afterwards  the  Gardiners  became  insolvent. 

Hooper  filed  his  bill  in  Aug.  1861,  alleging  his 
ignorance  of  the  second  iwwer  of  attorney  until 
after  he  heard  of  the  sale ;  that  he  then  at  once 
instructed  his  agents  here  to  enforce  his  security  ; 
that  the  deft.  Gumm  had  not  completed,  and  could 
not  complete,  his  title  to  her,  on  account  of  the 
mortgages,  and  that  he  was  throughout  well  aware 
that  the  ship  was  liable  to  be  seized,  and  would  be 
seized,  by  the  mortgagees  on  her  arrival  in  an 
American  port.  He  alleged  that  the  rights  of  all 
parties  must  be  decided  by  American  law,  by  which 
notice  of  the  mortgage  of  a  ship  need  not,  and  in 
fact  could  not,  be  indorsed  on  the  certificate  of 
registry,  but  that  the  mortgage  became  valid  by 
boiiifir  recorded  as  already  mentioned.  He  charged 
that  Gumm  was  bound  to  ma^e  inqumea  a«  lo 
incumbranccB  upon  the  ship,  and  that  if  VicYiaA^otic 


^otlwpU/8  rights  must  have  been  discloaed-,  wid,  \  3LciX%.,  \)QSi  Qt^x^^^w, 


further,  that  he  was  expressly  informed  of   the 
mortgages  of  both  the  pits,  by  Henry  Gardiner. 

The  bill  prayed  a  declaration  that  Hooper  was 
entitled  to  a  first  charge  upon  the  vessel :  and  that 
she  might  be  sold,  and  the  purchase-money  allied 
according  to  the  priorities  of  the  persons  interested. 
The  second  bill  was  filed  in  Sept.  1801,  and  its 
statements  and  the  relief  prayed  were  similar  to 
those  of  the  former  bill. 

Gumm,  by  his  answer,  relied  upon  Maclellan's 
bring^ing  the  ship  to  England  the  second  time  with 
the  same  power  of  attorney  from  Charles  Gardiner 
as  in  the  previous  year.  He  then,  in  accordance 
with  his  instructions,  was  endeavouring  to  sell  her, 
when  Henry  Gardiner  arrived  with  the  subsequent 
power  of  attorney,  and  instructed  him  to  continue  to 
seek  a  purchaser  for  the  vessel ;  that  while  he  was 
so  engaged,  Maclellan  and  Henry  Gardiner  were 
constantly  at  his  office,  and  frequently  discussed  the 
matter,  and  that  Maclellan  was  well  aware  that 
Henry  Gardiner  had  the  power  of  attorney  referred 
to,  and  knew  that  his  own  authority  was  superseded. 
He  then  stated  his  own  agreement  to  buy  the  vessel; 
that  he  paid  the  price  (10,000/.)  and  possession  of 
the  ship  was  given  to  him ;  that  there  was  no  men- 
tion in  the  certificate,  or  other  papers  of  the  ship, 
of  her  being  subject  to  any  incumbrance ;  that  he 
had  no  notice  or  knowledge  whatever  that  she  was 
subject  to  any  incumbrance '  when  he  completed  his 
purchase,  and  he  then  believed  that  she  was  not 
subject  to  any.  He  alleged  that  Maclellan  was 
throughout  aware  of  the  negotiations  and  contract 
between  him  (Gumm)  and  Henry  Gardiner,  and  of 
the  payment  of  the  purchase-money ;  bat  that 
Maclellan  never  informed  him  of  his  or  of  any  other 
mortgage.  He  also  stated  his  belief  that  Hooper  was 
well  aware  of  the  existence  of  the  latter  power  of 
attorney,  and  knew  that  Henry  Gardiner  came  to 
England  expecting  to  sell  the  ship ;  that  the  transfer 
to  himself  had  never  been  registered,  as  transfers 
of  American  ships  are  not  registered  here,  and 
transfers  of  American  ships  to  persons  not  American 
citizens  are  not  registered  i  i  the  United  States.  He 
alleged  that  by  American  law,  although  notice  of 
a  mortgage  of  a  ship  need  not  be  indorsed  on  the 
certificate  of  registr}%  yet  that  it  may  be  so  in- 
dorsed, and  that  it  is  the  practice  so  to  indorse  it  -, 
and  he  submitted  that  he  was  not  bound  to  make  such 
inquiries  as  the  bill  chargel  that  he  ought  to  h?!^'e 
made. 

Wood,  V,  C.  declared  by  his  decree  in  the  first 
suit  that  Hooper  was  entitled  to  the  first  charge 
upon  the  ship  for  his  principal,  interest,  and  costs  of 
suits,  and  that,  on  Gumm's  paying  him  the  amount 
thereof  within  one  month  from  the  chief  clerk's 
certificate  finding  what  was  the  amount  doe, 
Hooper  should  convey  the  vessel  to  him,  and  in 
default  of  jKiyment  his  Honour  ordered  a  sale,  and 
application  of  the  purchase-moneys. 

His  Honour  dismissed  Maclellan's  bill,  but  with- 
out costs.    (See  13  L.  T.  Rep.  N.  S.  187.) 

"Sir.  Gumm  appealed  against  the  former  decree, 
and  Mr.  Maclellan  against  the  latter. 

The  appeals  were  originidly  argued  in  June  and 
July  1866,  before  the  then  Lords  Justices ;  but  Knight 
Bruce,  L.  J.  having  resigned  before  judgment,  the 
cases  were  now  reargued  before  the  L.  C.  and 
Turner,  L. J. ;  Cairns,  L.J.  having  been  engagctl  s» 
counsel  in  the  causes. 

Sir  RoundeU  Pabner,  Q.  C,  and  Dickhhvtu^  Q.  C. 
supported  Mr.  Gumm's  appeal. 

The  Attorneu' General  and  Karslakf^  Q.  C.  resistc*! 
it  on  behalf  of  the  pit.  Hooper. 

Kekewich  was  for  the  app.  MacleUan. 
GiJfaTd,  C^.^.  "a.xA  "Drwitt^  <i,,  C.  appeared  for  tht 
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The  following  authorities  were  cited : 

Dann  v.  Spurrier,  7  Ves.  231 ; 

Pti-ry-Hefrick  v.  Atttoood,  25  Beav.  205;    and  on 

appeal,  2  De  G.  ft  J.  21 ; 
The  Duke  of  Beaufort  y.  Neeld,  12  CI.  &  Fin.  273 ; 
Simpson  y.  Foffo,  1  H.  A  M.  195;  8  L.  T.  Rep.  N.  8. 

61. 

Judgment  was  reserred  until  2Gth  Jan.  when 

The    Lord    Chancellor    said: — ^The    question 
upon  these  two  appeals  is,  whether  the  deft.,  a 
purchaser  for  yaluable  consideration  of  an  American 
ship,  called  the  Edward  Everett,  can  claim  the  pro- 
perty against    the   respectiTc   pits.,  the  first  and 
second  mortgagees.    The  ship  was  built  at  Boston, 
in  America,  and  registered  there  on  the  9th  May 
1860,  in  the  name  of  Charles  Gardiner.   On  the  same 
Jay  she  was   mortgaged  by  Gardiner  to  the  pit. 
Hooper  for  25,000  dols.,  equal  to  6000/.    The  mort- 
gage to  Hooper  was  in  pursuance  of  an  agreement 
that  upon    the    ship  being  built  Hooper   should 
advance  upon  her,  and  she  should  be  sent  to  Eng- 
land for  sale,  and  Hooi)er*8  mortgage  be  paid  out  of 
the  purchase-money.     Hooper  had  had  prior  trans- 
actions of  a  similar  kind  with  Gardiner.     By  the 
American  law,  of  which  evidence  was  given,  it  is 
not  necessary  that  the  mortgage  of  a  ^p  should  be 
indorsed  upon    her  register  in  order  to  give  the 
mortgagee  a  legal  title;  and  the  title  of  a  mortgagee 
is  available  against  a  subsequent  purchaser,  whc£er 
he  has  notice  or  not  of  the  mortgage.    Whether, 
notwithstanding  that  it  is  not  requir^^  for  the  pro- 
tection of  a  mortgage,  it  is  customary  to  indorse 
mortgages  upon  the  copies  of  register  of  American 
vessels,    and    whether,    if    no    such    indorsement 
appears,  a  purchaser  in  this  country  is  justified  in 
considering  the  ship  to  be  free  from  incumbrances, 
are  questions  upon  which  there  is  conflicting  evi- 
dence.   [His  Lordship  referred  to  the  evidence  on  this 
part  of  the  case,  and  then  proceeded :]  It  would  appear 
from  this  evidence  that,  according  to  the  experience 
of  the  witness,  a  clean  register  cQd  not  necessarily 
prove  that  the  ship  was  free  from  incumbrances, 
but  the  assurance  of   the  vendor  to  that  effect 
was  always  required.    As  the  Edward  Evei-ett  was 
built  expressly  for  sale  in  this  country,  and  the  pit. 
therefore  advanced  his  money  upon  her  knowing  the 
object,  and  for  the  express  purpose  of  furthering  it, 
he  may  fairly  be  considerMi  as  being  in  the  same 
situation  as  the  vendor.    His  legal  title  to  the  ship 
would,  of  course,  be  determined  by  American  law, 
but  the  contract  for  sale,  and  the   effect  of  the 
intervention  of  the  title  of  a  bond  Jide  purchaser  for 
valuable  consideration,  must  be  governed  by  the  law 
of  England  where  the  contract  was  made.    The  pit. 
Hooper  being  a  party  to  the  intended  sale  in  this 
country,  through  which  he  was  to  obtain  payment  of 
his  advances,  may  be  presumed  to  have  known  that 
the  probable  consequence  of  the  copy  of  the  register 
containing  no  notice  of  his  mortgage  would  be,  that 
the  ship  might  be  purchased  and  me  money  paid  to 
the   agent    for   sale    without    any  inquiry   as  to 
incumbrances.    If  therefore  he  chose  to  permit  the 
register  to  appear  without  any  indorsement  of  his 
mortgage  upon  it,  he  should  have  taken  care  that 
notice  of  his  claim  was  given  to  a  purchaser.    But 
the  absence  of  all  notice  of  the  mortgage  upon  the 
copy  of  the  certificate  of  registry  did  not  arise  in 
this  case  from  reliance  upon  the  plt.*s  title  under 
the  American  law,  nor  from  considering  it  unnecessary 
for  the  plt.'s  protection,  but   the   mortgage  was 
advisedly  kept  off  from  the  register  for  the  pur^pose 
of  facilitating  the  sale  of  the  ship.    In  a  previous 
transaction  between  Gardiner  and  the  pit.  Hooper 
with   respect    to    a   vessel    called   the    Laughing 
Water   (whicli   transaction  was   precisely   similar 
to    that  relating   to   the  Edward    Everett)    difft- 
cultjr  and  delay  had  arisen  in  the  completion  of 


\ 


the  purchase  in  consequence  of  the  mortgage  to  the 
pit.  Hooper  being  indorsed  upon  the  register.  In 
order  to  prevent  a  similar  obstruction  to  the  sale  in 
the  case  of  the  Edward  Everett,  it  was  agreed  that 
Hooper*8  mortgage  should  not  appear  upon  the  cer- 
tificate of  registry.  There  was,  therefore,  an  inten- 
tional concealment  of  the  fact  by  the  pit.  Hooper, 
which,  as  against  him,  may  be  taken  to  amoimt  to 
a  representation  that  there  were  no  incumbrances 
upon  the  ship,  and  he  was  .therefore  bound  to  take 
care  to  correct  the  impression  which  was  intended 
to  be  conveyed  by  the  appearance  of  the  register  by 
communicating  the  fact  of  his  interest  to  a  pur- 
chaser. Whether  any  such  communication  was 
made  to  the  purchaser  will  be  presently  examined. 

As  I  understand  the  case  of  the  pit.  Hooper,  it  is 
this  :  he  says  tliat  the  Edward  Everett,  on  the  30th 
May  1860,  was  entrusted  to  the  pit.  Maclellanto 
take  to  England  and  sell,  under  a  power  of  attor- 
ney from  Gardiner.  Maclellan  at  the  same  time 
received  an  authority  from  Gardiner  instructing 
him,  in  the  event  of  his  selling  the  ship,  to  pay  or 
remit  to  Messrs.  Barings,  of  London,  the  sum  of 
6000/.  to  be  placed  by  them  to  the  credit  of  the 
pit.  Hooper,  and  to  be  held  subject  to  his  order. 
Maclellan  took  the  ship  to  England,  but  being 
unable  to  sell  returned  with  her  to  Boston.  In  the 
following  year  Maclellan  was  again  sent  with  the 
ship  to  England,  having  the  same  power  of  attorney 
and  the  same  authority.  But  it  appears  to  me  to  be 
the  result  of  the  evidence  that  Gardiner,  without 
the  knowledge  of  Hooper,  revoked  the  power  of 
attorney  to  Maclellan,  and  granted  one  to  his 
brother  Henry  Gardiner,  who  arrived  in  England 
two  days  after  Maclellan  had  arrived  with  the  ship. 
Henry  Gardiner  immediately  assumed  the  con- 
duct of  the  sale,  and  sold  the  ship  to  the 
pit.,  and  received  the  purchase-money  without 
I>aying  any  portion  of  it  to  the  pit.  The  pit.  alleges 
til  It  he  has  been  defrauded  by  the  Gardiners  ;  that 
as  long  as  he  believed  that  Maclellan  had  an  unre- 
voked power  of  attorney  and  authority  to  pay  the 
amount  of  his  advances  to  his  credit,  there  was  no 
occasion  for  him  to  interpose,  and  that  he  has  not 
stood  by  or  encouraged  the  deft,  to  deal  with  Henry 
Gardiner ;  even  if^the  deft,  is  equally  innocent  with 
himself,  his  claim  must  prevail,  though  the  deft,  is  a 
purchaser  for  value.  In  the  view  which  I  have 
taken  of  the  case,  it  appears  naiessary  to  examine 
much  of  the  evidence.  The  previous  transactions 
between  Gardiner  and  Hooper,  in  all  of  which  Henry 
Gardiner  was  the  agent,  are  immaterial,  except  so 
far  as  the  circumstances  connected  with  the  Lauf^h" 
ing  Water  led  to  the  determination  to  keep  all  notice 
of  the  plt.*s  mortgage  from  the  certificate  of  registry 
of  the  Edward  Everett.  I  am  satisfied,  notwith- 
standing the  evidence  of  the  Gardiners,  that  Hooper 
was  left  in  ignorance  of  the  revocation  of  the  power 
to  Maclellan,  who  was  allowed  by  them  to  sail  in  the 
Edward  Everett  in  order  to  blind  the  pit's  eyes,  and 
to  make  him  believe  that  ^laclellan  held,  and  was 
intended  to  hold,  an  efficient  power  of  attorney, 
while  the  Gardiners  were  scheming  to  supersede 
liira  and  get  the  purchase-money  of  the  ship  into 
their  own  hands.  Under  these  circumstances,  I 
think  the  pit.  might  have  stood  upon  his  legal  title, 
and  that  the  deft,  must  have  suffered  the  loss  which 
has  been  occasioned  by  the  fraud  of  the  Gardiners, 
if  the  pit.  had  not  intentionally  permitted  them  to 
possess  the  means  of  making  that  fraud  available. 
It  is  distinctly  proved  that  the  pit.  agreed  to  allow 
tlie  Gardiners  to  have  a  clean  register  of  the  ship 
in  order  that  the  sale  might  not  be  impededl 
He,  therefore,  so  far  as  the  ship's  documents  were 
concerned,  was  a  party  to  the  concealment  of  hit 
claim.  Even  if  the  evidence  leaves  it  a  matter  of 
doubt  xjIketiMet  \i\ft  ^^-'^wswsRa  ^\^L^  'Cgr.  ^to^xk^ 
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free  from  incumbrances,  or  that  inquiry  should  have  \  conduct  amounting  to  fraud  with  respect  to  it,  and 
been  made  upon  the  subject,  I  am  of  opinion  that  in      ~ 


a  case  like  the  present,  where  the  vciy  object  of  the 
pit.  was  to  keep  the  mortgage  from  the  knowledge 
of  persons  dealing  for  the  purchase  of  the  ship,  his 
legal  title  thus  intentionally  concealed  ought  not  to 
prerail  against  a  purchaser,  unless  it  could  be  proved 
that  the  purchaser  had  iu  some  manner  distinct 
notice  of  it  before  his  purchase,  or  before  the  pay- 
ment of  the  whole  of  the  purchase-money.    No  such 
notice,  however,  appears  to  have  been  given  to  the 
deft.    He  himself  swears  that  he  had  no  notice,  and 
Maclellan,  who  tried  to  effect  a  sale  in  1800,  says 
that  upon  that  occasion  he  deposited  in  the  office  of 
the  deft,  the  power  of  attorney  and  letter  of  instruc- 
tions to  pay  the  GOOOL  to  Barings  to  the  credit  of 
the  pit.,  and  that  he  told  the  deft,  that  the  pit.  and 
he  had  large  claims  upon  the  ship.    But  in  the  fol- 
lowing year,  when  the  sale  took  place,  it  does  not 
appear  either  from  his  affidavit  or  cross-examination, 
that  he  gave  any  notice  at  all  of  the  plt.'s  mortgage 
or  of  his  own.    Ind(^,  with  respect  to  his  own 
claim  upon  the  ship,  the  V.  C.  felt  himself  obliged 
to  hold  upon  the  evidence  that  he  had  given  no 
notice  whatever,  and  said  that,  having  misled  the 
deft,  into  the  belief  that  he  was  a  person  having  no 
claim  beyond  the  ship's  charges,  his  case  was  exactly 
in  the  same  position  iu  which  he  should  have  thought 
Hooper's  would  have  been  if  Hooper  had  known  of 
the  second  power  of  attorney.    His  Honour  seems 
here  to  assume  the  fact  that  the  deft,  had  no  notice 
of   the  plt.'s  mortgage,   for  if   he  had   the  plt.'s 
knowledge  of  the  second  power  of  attorney  would 
have  been  immaterial.    I  have  already  stated  my 
opinion  upon  the  evidence  that  the  pit.  had  no  know- 
ledge of  the  power  of  attorney  to  Uenry  Gurdiner,  and 
hia  legal  title  would  therefore  have  prevailed  even 
against  a  purchaser  for  value,  if  it  had  not  been  for  his 
intentional  concealment  of  it.    The  appearance  of 
the  certificate  of  registry  was  calculated  to  lead 
purchasers  to  believe  that  the  ship  was  free  from 
incumbrances,  and  it  appears  to  me  that  the  pit. 
could  not  thus  deal  with  his  legal  title,  and  at  the 
same  time  render  it  available  against  a  purchaser 
as  if  he  had  knowledge  of  it.    In  the  competition 
between  the  parties,  I  think  that  the  pit.  has  disabled 
himself  from  standing  merely  on  his  legal  title, 
and  that  the  claim  of  the  deft,  as  a  purchaser  for 
value  without  notice  must  prevail.    I  am  of  opinion 
that  in  this  case  the  decree  of  the  V.  C.  must  be 
reversed. 

The  case  of  Maclellan  is  much  weaker  than  that 
of  Hooper,  as  he  may  be  said  literally  to  have  stood 
by  without  the  least  assertion  of  his  claim.  I  think 
that  the  decree  of  the  V.  C.  in  this  case  ought  to 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Justice  TcBNER  said  : — These  appeals  involve 
questions  of  much  importance  and  of  no  incon- 
siderable difficulty.  First,  as  to  the  appeal  in 
Hooper's  suit.  Three  points  were  mainly  relied 
upon  in  its  support :  first,  that  the  purchaser  of  a 
foreign  ship  is  entitled  to  proceed  in  his  purchase 
upon  the  footing  of  what  may  appear  u^n  the 
ship's  papers,  and  is  not  bound  to  make  further 
inquiry  into  the  title  to  the  ship ;  secondly,  that 
Hooper  intentionally  withheld  notice  of  his  mort- 
gage, and  assented  to  the  sale  of  the  ship  being  made 
by  the  Gardiners  and  under  their  title,  and  that  this 
assent  upon  his  part  ought  to  be  held  binding  upon 
him  In  favour  of  the  app.,  the  purchaser;  and, 
thirdly,  that  Hooper,  if  he  had  not  acquiesced  in  the 
purchase,  had  at  all  events  so  conducted  himself  as 
to  disentitle  him  from  impeaching  it.  On  the 
nart  of  Hooper,  it  was  argued  in  support  of  the 
decree  that  he  had  the  legal  title  to  the  ship,  which 


that  no  such  case  was  proved  against  him;  and 
further  that  the  app.  ou^t  to  be  held  or  be  taken 
to  have  had  notice  of  the  mortgage. 

Some  question  was  raised  in  tJie  argument  as  to  the 
law  by  wiuch  this  case  ought  to  be  decided,  though 
this  point  was  not  much  gone  into  on  either  side ;  it 
was  more  fully  discussed  when  the  appeal  was  first 
argued  before  the  late  Lord  Justice  and  myself,  and 
it  may,  therefore,  be  right  for  me  to  say  that,  in  my 
opinion,  the  law  of  this  country  ought  to  govern 
the  decision  of  this  case,  for  the  purchase  of  the 
ship,  on  which  the  rights  of  the  question  depend, 
was  made  and  completed  here.    In  saying  this,  hov- 
ever,  I  must  not  be  understood  to  mean  that  the 
shipping  law  of  America  is  not  to  be  regarded  in 
deciding  the  case ;    on  the  contrary,  I  think  that 
g^at  regard  must  be  paid  to  it.    In  order  to  deter- 
mine what  the  rights  of  these  parties  now  are,  it 
must  be  ascertained  what  their  rights  were  at  the 
time  when  the  purchase  was  made,  and.  in  order  to 
ascertain  'this,  resort  must  be  had  to  the  American 
shipping  law.    The  rights  of  the  parties  stood  ap^>a 
that  law  at  the  time  when  the  purchase  was  made, 
and    I    apprehend    that    where    rights    are    ac- 
quired under  the  laws  of  foreign  states,  the  law  of 
this  country  recognises  and  gives  e£fect  to  those 
rights,  unless  it  is  contrary  to  the  law  and  policy  of 
tlds  country  to  do  so.    There  is  nothing,  so  far  as 
I  am   aware,  opposed  to  the  law  of  this  country 
in  the    recognition    of   the    rights    of    an    Ame- 
rican   mortgagee    in    an    American    ship;    and 
so   far  as    the  policy   of    this   country    is   con- 
cerned, it  is   obvious  that,  unless  the    courts  of 
this  country   recognise  rights  acquired  under  the 
laws  of  foreign  states,  these  foreign  states  would 
not  recognise  rights  acquired  under  our  laws,  and 
the  consequence  of  this  would  be  that  no  mortgagee 
of  a  British  ship  could  with  safety  allow  her  to  go 
to  any  foreign  port  under  the  control  of  the  mort- 
gagor, the  o^ner;  and  all  investments  of  money 
upon  mortgages  of  ships  would,  to  say  the  least,  be 
rendered  insecure.    I  take  it,  therefore,  that  iu  this 
point  of  view  regard  must  be  had  to  the  Ainerjcan 
shipping  law,  and  looking  to  the  Registry  Act  of 
the  United  States,  which  the  pits,  have  put  in  evi- 
dence, and  to  the  opinions  of  the  counsel  in  America 
upon  the  effect  of  that  Act,  no  reasonable  doubt  can, 
I  think,  be  entertained  that,  according  to  the  law  of 
America,  the  legal  interest  in  this  ship  was  at  the 
time  when  the  app.  Gumm  became  the  purchaser 
well  and  effectu^y  vested  in  Hooper.    This  point 
must,  therefore,  be  assumed  in   Hooper's  favour. 
We  come,  then,  to  the  question  whether  the  pur- 
chaser of  a  foreign  ship  is  entitled  to  proceed  in 
his  purchase  upon  the  footing  of  what  may  appear 
upon  the  ship's  i)apers,  or  is  bound  to  make  further 
inquiry  into  the  title  to  the  ship,  a  question  cer- 
tainly of  great  importance.    In  the  view  which  I 
have  ultimately  taken  of  this  case,  it  is  not  neces- 
sary for  us  to  give  any  opinion  upon  this  point,  nor 
do  I  intend  to  give  any  final  opinion  upon  it.    I  say 
no  more  than  that,  as  at  present  advised,  the  pur- 
chaser is  bound  to  make  inquiry  as  to  the  title.    A 
ship  is  not  like  an  ordinary  personal  chattel;  it 
does  not  pass  by  delivery,  nor  does  the  possessi<ni 
of  it  prove  the  title  to  it.    There  is  no  market  overt 
for  ships ;  the  laws  of  the  United  States  have  pro- 
vided the  means  of  evidencing  the  title  to  them. 
In  ordinary  cases  of   purchases  of  property  not 
purchased  in  market  overt,  the  purchasers  are  bound 
to  inquire  into  the  title  to  the  property  purchased 
by  them.    They  cannot  shut  their  eyes  and  ears, 
and  claim  the  benefit  of  want  of  notice,  and  if  they 


think  proper  to  buy  without  inquiring  into  the  title 

^ ^^  ^  , ^.„^, of  the  persons  from  whom  they  buy,  they  must  he 

could  only  be  displaced  by  proof  that  he  \aA  a\i\!ho-  \  Yi<e\^  \.o  \^  ^^i^\^NR\\Sx  vioUce  of  what  would  have 
•ct^ecf  or  MBctionA  the  side,  or  bad  beea  gvolty  ot \  wg^ox^M  ^iXi^m^^^s^^cv^^^'Ck.  TSAi^!^.  i<  {•  troe 
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that  there  is  in  this  case  strong  evidence  that,  in 
the  cases  of  purcliases  in  this  country  of  American 
8hii)8,  it  has  not  been  usual  that  inquiries  into  the 
title  should  be  made ;  but  this  may  well  hayc  arisen 
from  the  purchasers  having  felt  that  they  were  safe 
in  relying  upon  the  bona  jQu  of  the  yendors.  This, 
no  doubt,  would  generally  be  Uie  case,  and  it  is  only 
where  there  has  been  mala  Jules  on  the  part  of  the 
vendors  that  the  question  of  the  obligation  of  the 
purchaser  to  inquire  can  arise.  At  all  events,  the 
course  which  has  been  pursued  in  purchases  of 
property  of  this  description  cannot-,  I  think,  alter 
the  law.  In  my  opinion,  then,  this  point  must  also 
be  ruled  in  favour  of  the  app.  Hooper. 

The  only  material  question  which  then  rom.iins  is, 
whether  Hooper  ought  to  be  held  to  have  authorised 
the  sale  in  question,  or  to  haye  so  acted  with  respect 
to  it  as  to  disentitle  him  from  imiieaching  it ;  and  I 
agree  with  the  V.  C.  that  this  is  the  real  question  in 
the  cause.    Now  the  evidence  quite  satisfies  me  that 
Hooper  intended  that  this  ship  should  be  sold  by 
the  Gardiners,  and  under  their  title,  and  without  his 
mortgage  being  disclosed  to  the  purchaser.  In  the  case 
of  the  Lixu^hing  YKa/er  his  mortgage  had  been  indorsed 
on  the  certificate  of  registry,  and  in  consequence  of  this 
indorsement  difficulties  arose  with  the  purchaser 
and  the  completion  of  the  purchase  was  long  delayed. 
In  order  to  prevent  these  difficulties  and  this  d^y 
arising  in  other  cases,  ho  had  agreed  that  for  the 
future  his  mortgages  should  not  be  indorsed  upon 
the  certificate  of  registry  of  the  ships  that  should  be 
mortgaged  to  him.    He  thus,  as  it  seems  to  me,  put 
it  in  the  power  of  the  Gardiners  to  sell  to  purchasers 
without  notice  of  the  mortgages,  and  to  sell  not 
under  his  title,  but  under  their  title.    It  cannot  be 
said  on '  his  part,  that  he  did  this  in  reliance  upon 
irquiries  being  made  by  the  purchasers,  which  would 
disclose   his  mortgages,  for  the  yery  object  with 
wlilch  he  did  it  was  to  avoid  inquiries  being  made  ; 
and  it  cannot,  of  course,  be  said  that  he  did   it 
with  intent  to  charge  the  purchasers,  for  this  would 
be  a  fraud  on  his  part,  and  I  am  far  from  thinking 
that  any  fraud  was  contemplated  by  him.    Let  us 
consider,  then,  the  effect  of  what  was  then  done  by 
him.    There  is  not  only  a  deliberate  intention  of 
suppressing  the  mortgage,  but  a  power  giyen   to 
the  Gardiners  to  sell  under  their  title,  and  not  under 
his.    I  should  feel  great  difficulty  in  holding  that, 
after  such  conduct  on  his  part,  he  could  maintain 
any  claim  in  equity  against  any  purcJiaser  from  the 
Gardiners.    But  the  case  appears  to  me  to  stand  yet 
higher  against  him.  What  was  done  by  him  amounts, 
I  think,  to  an  authority  to  the  Gudiners  to  sell 
for  themselves  and  for  him.  He,  in  effect,  constituted 
the  Gardiners  his   agents  to  sell  the  ship,  and  it 
was  not  attempted  to  be  denied,  nor  could  it  be 
denied,thatif  hcdidthis  the  bill  in  this  suit  could  not 
be  maintained.    That  he  intended  to  authorise,  and 
did  authorise,  the  sale  of  the  ship  by  the  Gardiners 
is,  I  think,  confirmed  by  the  evidence  in  the  cause ; 
but  it  is  plain  from  the  evidence  that  he  placed 
great  trust  and  confidence  in  the  Gardiners.    The 
fact  of  his  having  received  from  them  the  moneys 
secured  to  him  by  his  mortgages  on  the  Laughing 
Water  and  the  Leaping  Water  ought  not,  perhaps,  to 
be  relied  upon  against  him,  as  it  may  be  accounted 
for  by  the    indorsement   upon  the  certificate   of 
registry  in  the  former  case,  and  by  the  power  of 
attorney  ^vhich  was  stated  at  the  bar  to  have  been 
given  by  him  in  the  other.    But  there  is  this  further 
fact— he   had    notice   of   this   ship    having   been 
sold  by  the  Gardiners  to  Gumm  as  early  as  the  1st 
May  18G1,  and  it  was  not  till  the  18th  June  in  that 
year,  when  the  Gardiners  were  on  the  point  of  fail- 
ing, that  he  began  to  raise  any  question  as  to  the 
sale  ;  having  in  the  meantime  left  the  purchaser  to 
pay,  as  he  in  fact  during  that  interval  did  pay,  a 
considerate  part  of  the  purchase-money.    It  was 


said,  howeyer,  on  the  part  of  Hooper,  that  assuming 
him  to  have  authorised  the  sale  by  the  Gardiners, 
he  did  so  only  if  the  sale  was  made  under  the  power 
of  attorney  giyen  to  Maclellan  ;  but  I  do  not  think 
that  his  case  can,  either  in  point  of  law  or  of  fact, 
be  maintained  upon  this  ground.  In  point  of  law  I 
do  not  think  he  could  throw  upon  the  purchaser  from 
the  Gardiners  the  obligation  of  inquiring  into  the 
circumstances  under  which  the  power  of  attorney  to 
sell  was  given.  It  would  be  sufficient  for  the  purchaser 
to  be  satisfied  that  it  was  given  by  the  person  who  was 
authorised  to  sell;  and  in  point  of  fact  there  is 
neither  allegation  nor  proof  that  the  pit.  acted  upon 
the  faith  of  Madellan's  power  of  attorney  being  con- 
tinued in  force.  The  evidence,  I  think,  proves  the 
contrary.  It  may  be,  and  I  haye  little  doubt  bat 
that  fraud  was  practised  by  the  Gardiners  upon  the 
app.,  but  I  cannot  see  my  way  to  hold  that  tne  app. 
can  be  affected  by  that  fraud.  The  question  of 
acquiescence,  upon  which  the  app.  also  relied,  is  not, 
I  think,  of  any  weight,  otherwise  than  as  evidencing 
the  plt.'s  assent  to  the  ssJe,  and  I  do  not  therefore 
enter  further  into  it.  For  the  reasons  which  I  have 
stated,  my  opinion  is  that  this  decree  cannot  be 
maintained,  and  that  Hooper's  bill  ought  to  haye 
been  dismissed.  *  But  as  there  has  certainly  been  a 
want  of  caution  on  the  part  of  the  app.,  I  think  it 
should  have  been  dismissed  without  cost^  and  of 
course  there  will  be  no  costs  of  the  appeal.  As  to 
the  other  appeal  by  Maclellan,  I  think  it  suffices  to 
say  that  the  case  against  him  is,  in  my  opinion, 
stronger  in  some  points  than  the  case  against 
Hooper,  and  that  his  bill  was  therefore  properly 
dismissed.  And  for  the  same  reasons  as  in  the 
other  case,  I  think  that  it  was  properly  dismissed 
without  costs.  The  order  upon  this  appeal  will 
therefore  simply  be,  to  dismiss  the  app^  without 
costs. 

The  LoBD  Chancellor. — I  think  that  the  petition 
of  appeal  in  Maclellan's  case  ought  to  be  dismissed 
with  costs. 

Solicitors  for  Mr.  Hooper  and  for  Mr.  Maclellan, 
FreahfieUls  and  Newman, 

Solicitors  for  Gumm,  Cotteritt  and  Son. 


Jan.  IB,  \7jand2S,  1867. 

(Before  the  Lord  Chancbllor  (Chelmsford)  and 
Lord  Justice  Cairns.) 

Schotsmanns  v.  The  Lancashire  and  Yorkshire 
Railway  Company. 

Stoppage  in  transitu — Unpaid  vendor— Goods  shipped 
ta  vessel  of  purchaser — Knowledge  of  vendor  of  owner- 
ship— Delivery— Jurisdiction  oj  the  Court  of  Ch, 

C,  a  merchant  at  Goole^  trading  as  F,  and  Co.,  bought 
fUmr  of  the  pit,,  residing  in  France,  which  was  to  be 
shipped  at  Rouen,  From  that  port  there  ircu  a  line  of 
steamers  running  to  Goole,  which  belonged  to  a  firm  of 
W,,  C,  and  &.,  ta  which  C,  was  a  partner,  C, 
directed  that  the  flour  s/tould  be  shipped  by  one  of 
these  vessels,  speaking  of  them  as  ^^  our  steatners,**  and 
mentioning  one,  the  L.,  which  was  about  to  sail,  in 
which  there  would  be  room.  The  L.  was  registered  in 
the  sole  name  of  C,,and  she  was  advertised  as  a  vessel 
trading  between  Boutn  and  Gook.  The  flour  was 
shipped  by  her,  and  she  took  a  general  cargo  in  ad- 
dition.  The  biUs  oJ  lading  were  signed  by  the  master, 
and  made  the  flour  deliverable  to  F.  and  Co.,  or  assigns, 
he  or  they  paying  freight  as  per  agreement.  When 
the  vessel  arrived  in  the  river  ILnnber,  the  plt.^s  agent 
Sfi'ved  a  notice  on  the  master  that  the  flour  teas  the 
property  of  the  plt.y  and  teas  not  to  6e  <fcj(v>i«r«.d  \«»  ¥" . 
i      and  Co.  ujilKout  the  p\i:%  JwVK«r  ot^ct^  osA  ^ox^ 
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noti'X  to  the  railway  companu^  which  had  received  a 
part  of  it,  to  ivarehouse  it  to  nis  (the  agents)  order : 

Held,  that  althovifh  the  aye.nt  was  entitkd  to  serve  such  a 
notice,  and  the  notice  itseij  was  sufficient  in  form^  yet 
the  delivery  of  the  goods  on  board  the  vessel  ivas  a 
complete  deiivay  to  (,'.  himself  and  there  teas  no  such 
middleman  concerned  as  to  render  a  stoppage  in  tran- 
situ possible.  The  master  of  the  ship  was  merely  the 
fscrvant  of  the  otcner,  and  did  not  Jill  such  a  character : 

Jlcldj  also  (differing  from  the  M,  /2.),  that  it  would 
make  no  dijfference  whether  the  la.  was  a  ship  trading 
generally,  or  was  specially  sent  to  receive  the  flour,  as 
the  vendor  urns  aware  that  she  was  the  property  of  the 
purchaser. 

This  Court  has  jurisdiction  to  eiUertcUn  a  bill  of  this 
kindj  for  the  case  depends  on  the  ordinary  principles 
regulating  in  equity  the  relations  between  mortgagor 
and  mortgagee. 

Semble,  stoppaae  in  transitu  does  not  rescind  the  con* 
tract,  but  only  gives  or  restores  to  the  vendor  a  lien  for 
the  price. 

This  was  an  appeal  by  the  (lefts.,  the  Lancashire 
and  Yorkshire  Railway  Company,  against  a  decree 
of  the  M.  R.,  declaring  that  the  pit.  Mr.  Schots- 
manns  vr&a  entitled  to  a  lien  upon  a  cargo  of  flour 
for  unpaid  purchase  -  money,  directing  certain 
inquiries  as  to  the  amount  due  and  otherwise,  and 
ordering  that  the  pit  should  be  at  liberty  to 
add  his  costs  up  to  the  hearing  to  hia  security. 

The  hearing  of  the  cause  before  his  Lordship  is 
reported  in  18  L.  T.  Bep.  N.  S.  733,  and  from  that 
report  and  the  judgments  in  the  Court  of  Appeal 
the  facts  sufficiently  appear. 

Jessel,  Q.  C.  and  Bird  supported  the  appeal  on 
behalf  of  the  company,  and  stated  that  there  were 
several  grounds  upon  which  they  relied,  the 
principal  one  being  that  the  shipment  of  the  flour  in 
question  on  board  a  vessel  whidi  the  vendor  knew 
to  be  the  property  of  the  purchaser  was  a  complete 
delivery  to  him,  and  prevented  the  possibility  of  a 
stoppage  in  transitu.  They  accordingly  referred  upon 
this  question  to 

r.ibson  V.  Catruthers,  8  M.  &  W.  321.  328; 

77i'  Londoti  and  North-  Western  Radxoay  Company  v. 
Barthtt,  7  H.  &  N.  4C0 ;  6  L.  T.  Bep.  N.  S.  399  ; 

Re  Ilumbtrston,  1  De  G.  Bank.  Gas.  268 ; 

Van  Casteel  v.  Boober.  2  Ex.  691 ; 

Dutton  V.  Soloinonson^  3  lies.  &  PulL  682. 

Tliey  also  contended  that  there  was  no  juris- 
diction in  equity  to  support  such  a  bill,  citing  in 
reference  thereto 

Shee  V.  Prescot,  1  Atk.  245 ; 

Goodhart  v.  Lowe,  2  J.  &  W.  349 ; 

iitraker  v.  Ewing,  34  Beav.  147;  11  L.  T.  Eep.  N.  8. 
58& 

Baggallay,  Q.C.,  Eddis,  and  C.  P.  Butt  (of  the 
Common  Law  Bar),  for  the  pit.,  in  support  of  the 
decree,  were  directed  to  address  themselves  to  the 
question  whether  there  hacTbeen  a  complete  delivery 
of  the  flour  to  the  purchaser  by  shipping  it  on  board 
his  vessel.  If  the  vessel  had  been  dispatched  by  the 
purchaser  specially  to  receive  the  flour,  then  the 
shipping  of  the  flour  on  board  her  would  have  been 
a  complete  delivery  ;  but  she  was  a  general  trader, 
plying  regularly  between  the  two  ports ;  it  was  open 
to  anybody  to  consign  cargo  by  her.  On  this  occa- 
sion she  had  a  considerable  freight  in  addition  to  the 
flour,  and  that  she  chanced  to  belong  wholly  or  in 
part  to  the  purchaser  could  not  make  the  shipping 
of  the  flour  by  her  a  complete  delivery.  The  M.  R. 
had  considered  this  as  expressly  decided  in  the  case 
of  Mitchell  V.  Edty  11  Ad.  &  £1.  888 ;  in  addition  to 
which  they  relied  on 

Jhhtiingk  F.  In^  3  East,  381 ; 

Offle  Y,  Atkintof^  b  Taunt  759*, 


Turntr  v.  The  Trustees  of  the  Ut^rpool  Doch,  6  Ex. 

642; 
Mason  v.  Lickbnrrow,  and  oth^r  easos  in  1  Sm.  L 

Oas.  681 ; 
Abbott  on  Shipping,  idL 

Jessel^  Q.C.  having  replied,  judgment  was  reserrcd 
until  the  28th  Jan.,  when 

The  Lord  Cuaxcellor  said  : — ^This  ia  an  appc^^d 
from  the  decree  of  the  M.R  in  favour  of  the  pits.,  vbo 
by  their  bill  had  claimed  a  ri^ht  as  against  the  ui'fts. 
to  stop  certain  goods  in  transitu  under  the  following 
circumstances : — The  pits,  were  Emile  Schotsmanos, 
a  merchant  at  Lille,  and  Geo.  Gwyn  Craig,  his  agent 
and  correspondent  in  England.  The  defts.  were 
the  Lancashire  and  YorluJiire  Railway  Companv. 
James  Cunliffe,  who  carried  on  busiuess  at  Gooix , 
under  the  firm  of  Jamea  Fort  and  Co.,  and  Har- 
wood  Walcot  Banner,  the  assignee  under  Cunliffe'^ 
bankruptcy.  In  July  18G4  the  pit.  Schotsmaniu> 
having  entered  into  a  contract  to  sell  to  Fort  aikl 
Co.  1870  sacks  of  wheat  flour,  directed  his  agent;, 
Mcpsrs.  Delafosse  and  Co.,  of  Rouen,  to  purchase 
and  ship  the  same,  and  Messrs.  Delafosse  and  Co. 
accordingly,  towards  the  end  of  Sept.  1864,  shipped 
1870  sacks  of  flour  on  board  a  vessel  called  the 
LondoSf  then  at  Rouen,  and  bound  for  Goole.  Fuur 
bills  of  lading  were  signed  by  the  master,  makiug 
the  flour  deliverable  to  "  Fort  and  Co.,  or  assigns,  he 
or  they  paying  freight  for  the  same  at  and  after  the 
rate  of  ,  as  per  agreement."  Three  of  Uie  bills 
were  handed  to  Messrs.  Delafosse,  and  the  fourth 
was  retained  by  the  master.  The  Londos  was  one 
of  several  trading  vessels  belonging  to  the  firm  of 
Watson,  Cunliffe,  and  Co.,  of  whidi  firm  the  deft. 
Cunliffe  was  a  member.  She  was  registered  in  the 
name  of  Cunliffe  as  sole  owner,  and  was  adverti£ed 
as  a  vessel  trading  between  the  ports  of  Rouen  and 
Croole.  Besides  the  flour  consigned  to  Fort  and  Co., 
the  Londos  had  a  general  cargo  belonging  to  oUier 
persons.  On  the  30th  Sept.,  in  consequence  of 
reports  that  Fort  and  Co.  were  in  embarrassed  cir- 
cumstances, Messrs.  Delafosse  indorsed  one  of  the 
bills  of  lading  in  their  possession  with  these 
words:  **Do  not  deliver  to  Messrs.  Fort  and  Co, 
but  only  to  Emile  Schotsmanns  or  his  order/* 
and  forwarded  it  to  Schotsmanns,  who  indorsed  it  to 
Craig  his  agent.  The  Londos  arrived  in  the  Humber 
on  the  3rd  Oct,  and  Craig  served  a  notice  on  the 
master  that  Schotsmanns  was  owner  of  the  flour,  and 
discharged  him  from  delivering  it  to  Fort  and  Co., 
or  to  any  other  person,  without  Schotsmanns*  order. 
He  also  on  the  same  day  produced  to  the  master  the 
bill  of  lading,  and  pointed  out  the  iudorsemcot 
thereon,  and  on  the  following  day  hearing  that  the 
flour  was  being  received  into  the  warehouses  of  the 
defts  the  Lancashire  and  Yorkshire  Railway  Com- 
uiiuy,  he  gave  notice  to  them  to  warehouse  it  to 
his  order,  which  they  declined  to  do.  This  bill  was 
accordingly  flied,  praying  that  the  pits,  might  be 
declared  entitled  to  have  the  flour  d<;Uvored  up  to 
them,  or  if  not  entitled,  the  pit.  Schotsmanns  might 
be  declared  entitled  to  a  lien  on  the  flour  for  the 
payment  of  the  purchase-money,  and  that  the  deft;, 
might  be  restrained  by  injunction  from  removing  or 
parting  with  the  flour.  The  cause  was  brought  oo 
upon  the  motion  for  a  decree,  when  the  M.  R.  by  order 
declared  that  the  pit.  Schotsmanns  was  entitled  to  t 
lien .  for  unpaid  purchase-money  and  his  costs  of 
suit  upon  the  cargo  of  flour  or  the  prodnoe,  sod 
directed  certain  inquiries  in  respect  thereof. 

Upon  the  argument  of  the  appeal  it  was  objected 
that,  although  stoppage  ta  trangitu  is  an  equitaUe 
doctrine,  it  is  not  the  proper  subject  of  a  bill  in  equity. 
But  assuming  that  such  a  bill  might  be  maintained, 
the  def  t.'s  counsel  urged  several  objections  to  die 
\  ti^Va  Q»t  "Oift  \klt.  to  stop  in  froastftc,  the  pttDci|Md  ose 
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flour  to  the  consignee  at  Rouen.  Wc  felt  the  force 
of  this  objection  so  strongly  that  we  desired  the 
pit's  counsel  to  confine  their  argument  to  it,  inti- 
mating to  them  that  if  necessary  we  would  afterwards 
hear  thcni  on  the  other  points  raised  on  the  part 
of  the  defts.  Uix>n  full  consideration  we  are  agreed 
that  the  case  must  be  disposed  of  upon  this  ground 
alone.  I  think  it  right,  however,  to  say  that  I  enter- 
tain no  doubt  of  the  pits.'  claim  being  the  proper 
subject  of  a  bill  in  equity. 

It  IB  of  the  essence   of    the  doctrine  of   stop- 
page in  transitu^  as  was  moflt  correctly  and  clearly 
stated  by   Lord  Cranworth,    when   Rolfe,  B.,  in 
the   case    of   Gibson    v.    Carruihcrs,   8    M.    &    W. 
328,  ''that  during   the  transitus  the  goods  should 
be    in    the   custody    of  some  third  person  inter- 
mediate between  the  seller  who  has  parted  with,  and 
the  buyer  who  has  not  yet  acquired,  actual  posses- 
sion."    If  the  goods  are  actually  delivered  to  an 
agent  of  the  vendee  employed  by  him  to  receive 
-delivery,  the  vendor  is  divested  of  his  right  of  stop- 
page in  transitu.    On  the  other  hand,  although  there 
is  an  actual  delivery  to  the  vendee's  agent,  the 
Tender  mav  annex  terms  to  such  delivery,  and  so 
prevent  it  from  being  absolute  and  irrevocable.    In 
this  case  the  goods  were  shipped  on  board  the  con- 
signee's own  ship,  and  delivered  into  the  possession 
of  his  own  servant,  the  master,  who  signed  bills  of 
lading  making  the  goods  deliverable  to  the  con- 
signee or  assigns.    There  was  therefore  a  delivery 
to  the  agent  for  his  principal,  and  no  control  over 
the  delivery  was  in  terms  reserved  to  the  vendor. 
The  possession  of  three  out  of  the  four  bills  of 
lading  by  the  agent  of  the  vendor  was  a  fact  of  no 
importance.     It  gave  him  no  authority  over  the 
delivery  of  the  goods,  nor  any  power  to  transfer  the 
bills    of   lading   themselves.     Supposing  the  pit. 
to  have    been    ignorant    of   the    fact    that    the 
vessel  in  which   he   shipped  his   goods  belonged 
to  the   consignee,  a  question   might   have  arisen 
whether  the  deliver^'  could  properly  be  held  to  be 
oomplete.     It  would  seem  to  be  scarcely  just  to  a 
person  who  had  delivered  goods  to  be  carried  to  a 
consignee  under  the  belief  that  he  could  exercise 
the  ordinary  right  of  an  unpaid  vendor  over  them 
to  deprive  him  of  that  right,  because  he  had  igno- 
rantly  placed  the  goods  on  board  the  consignee's 
own  vessel,  and  therefore  must  be  taken  to  have 
made  an  absolute  delivery  of  them.    It  is  unneces- 
sary, however,  to  dwell  upon  this  point,  because  I 
think  there  is  satisfactory  evidence  that  the  plt.'s 
agent  knew  that  the  vessel  in  question  belonged  to 
Canliffe,  the  consignee  named  in  the  biU  of  lading 
as  Fort  and  Co. 

The  pit  having,  therefore,  placed  his  goods 
in  the  Londosj  with  full  knowledge  that  the  con- 
signee was  the  owner,  can  it  be  said  that  the 
delivery  at  Rouen  was  not  absolute  and  complete  ? 
The  authorities  upon  this  subject  appear  to  make 
no  distinction  between  the  case  of  the  ship  of  the 
vendee  being  sent  out  expressly  to  receive  the 
goods,  and  that  of  the  goods  being  shipped  without 
any  previous  arrangement  for  the  purpose.  In 
either  case,  the  words  of  Parke,  B.  in  Van  Casted  v. 
Booker  apply:  "The  delivery  in  the  purchaser's 
own  ship  is  a  final  delivery  at  the  place  of  destina- 
tion." If  the  vendor  desires  to  protect  himself 
under  these  circumstances  he  may  restrain  the  effect 
of  such  delivery,  and  preserve  his  right  of  stoppage 
in  transitu  by  taking  bills  of  lading  making  the 
goods  deliverable  to  his  order  or  assigns.  Not  only 
was  this  precaution  not  taken  in  the  present  case, 
but  the  bill  of  lading,  which  is  always  made  out  by 
the  direction,  or  at  least  with  the  assent,  of  the  shipper, 
makes  the  goods  deliverable  to  the  consignee  or 
assigns.  The  M.  R.  thought  that  the  whole  case  was 
involved  in  the  question  whether  the  Londos  was  a 
ship  trading  generally,  or  was  specially  sent  for  the 


express  purpose  of  receiving  tiie  flour.      I  cannot 
discover  that  this  distinction  has  ever  been  made 
the  ground  of  any  previous  decision.    His  Lord- 
ship thinks  that  it  is  to  be  found  in  the  caee  of 
Mitchell  V.  Ede,  11  Ad.  &  £U.  888,  which  he  regards 
as  having  decided   that    a   general   ship  **  stands 
expressly,  in    the    same    situation    as    a  common 
carrier."    But  MitJtell  v.  Ede  was,  as  was  frequently 
observed  in  the  course  of  the  argument,  not  a  case 
of   stoppage  in  transitu,  but  a  question  whether, 
between    two  persons  creditors   of   Mackenzie,   a 
Jamaica  planter,   the  property  in   certain  sugars 
shipped  by  him  on  board  one  of  the  vessels  of  the 
defts.  which  were  in  the  habit  of   being  sent  out 
with  supplies  to  estates  in  Jamaica,  and  receiving 
consignments  from  the  estates  of  Mackenzie  and 
other  planters  in  return,  and  of   taking  out  and 
bringing  home  goods  from  different  shippers,  when 
offered,  passed  to  the  pit  or  the  defts.    The  bill  of 
lading   signed    by  the  obtain,  made    the    sugar 
deliverable  to  the  defts.  or  their  assigns,  but  it  was 
indorsed  by  Mackenzie,  with  a  condition  that  it 
should  be  delivered  to    the    defts.  only  on   their 
giving  security  for  the  payment  of  certain  bills  of 
exchange.     The  bill  of   lading  was  never  in  the 
hands  of  the  defts.    Mackenzie  being  indebted  to 
the  pit  for  advances  made  to  him  indorsed  and 
delivered  the  bill  of  lading  to  the  pit,  and  it  was 
held  that  no  property  in  the  sugar  passed  to  the 
defts.  by  the  delivery  into  their  ship  under  the  above 
circumstances.    It  i^pears  to  me  that  this  case  was 
not  decided  upon  the  distinction  between  a  general 
ship   and  one   sent   for   the   express  purpose  of 
receiving  the  sugar,  for  if  it  had  been  a  question 
of  stoppage  in  transitu  upon  a  sale  of  the  sugar  to 
the  defts.,  and  it  had  been  delivered  into  the  defts.' 
own  vessel  sent  out  for  the  purpose,  although  the 
property  in  the  goods  would  have  passed,  yet  the 
effect  of  the  delivery  would   have  been  restrained 
by  the  indorsement  on  the  bill  of  lading  and  the 
right  to  stop  in  transitu  would  have  been  preserved. 
This  appears  to  be  established  by  the  case  of  Turner 
V.  The  Trustees  of  the  Liverpool  Docks,  0  Ex.   543. 
The  M.  R.  is  reported  to  have  said  that  if  the  bills 
of  lading  had  been  sent  to  Fort  and  Co.  (that  is  to 
Mr.  Cunliffc),  he  apprehended  that  '*  the  right  of 
stoppage  in  transitu  would  have  been  at  an  end  as  soon 
as  he  got  the  bills  of  lading.    So  also  if  delivered 
to  his  agent  on  board  the  vessel.'*    I  think  there 
must  be  here  some  mistake  in  the  report,  because  the 
mere  possession  of  the  bill  of  lading  by  the  consignee 
or  his  agent  will  not  in  general  prevent  the  right  of 
stoppage  in  transitu.    It  will  certainly  enable  the 
consignee,  by  indorsing   it  over,  to  deprive    the 
vendor  of  this  right,  and  the  delivery  of  it  in  a  cer- 
tain form  to  the  consignee  or  his  agent   may  be 
Sart  of   a  state  of  facts  from  which  a  complete 
elivery  of  the  goods  may  be  establishe<l.    But  by 
itself  the  mere  possession  of  the  bill  of  lading  by  a 
consignee  or  his  agent  will  not  prevent  the  exercise 
of  the  right  of  stoppage  in  transitu. 

I  have  said  that  the  question  of  the  continuance  or 
termination  of  the  transitus  is  one  which  must  be 
determined  by  the  facts  of  each  particular  case.  I 
have  founded  my  opinion  that  there  was  a  complete 
delivery  of  the  flour  at  Rouen  entirely  upon  the 
evidence.  The  consignee  was  the  owner  of  the 
vessel  on  board  of  which  the  flour  was  shipped. 
The  master  was  his  servant,  or  agent  The  vendor's 
agent,  with  a  knowledge  of  these  facts,  delivered 
the  floor  to  the  consignee's  agent  to  be  conveyed  to 
the  consignee,  and  he  assented  to  the  bills  of  lading 
being  mi^  out  for  the  delivery  of  the  fiojji  to  the 
consignee  or  assigns.  He  placed  no  condition  or 
restriction  upon  the  delivery  so  as  to  leave  the 
vendor  any  control  from  the  moment  the  flour  was 
shipped  in  the  consignee's  known  shi\;  uadac  «ufi.K«. 
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mnything  to  do  with  this  question  these  facts  and 
circumstances  are  an  undoubted  indication  of  the 
intention  that  the  possession  as  well  as  the  property 
of  the  flour  shouM  pass  to  the  consignee  at  the 
time  of  its  shipment  at  Rouen.  For  these  reasons, 
I  think  the  order  of  the  M.  R.  must  bo  reversed, 
and  the  bill  dismissed  with  costs. 

Lord  Justice  Caibxs  said : — ^The  foundation  of  the 

title  of  the  pits,  in  this  case  is,  that  the  pit.  Schots- 

manns  is  the  unpaid  vendor  of  the  flour  mentioned  in 

the  bill,  and  that  the  pit.  stopped  this  flour  in  its 

transitus  to  the  purchaser  CunfifFe,  who  had  since 

b?oome  banlorupt.     The  Lancashire  and  Yorkshire 

Bailway  Company,  who  are  the  apps^  among  many 

objections  which  they  take  to  the  decree  made  by  the 

M.  R.  in  favour  of  the  pits.,  contend  that  on  the  3rd 

Oct  1854,  the  time  of  this  alleged  stoppage,  there 

was  in  fact  no  transitus,  but  that  the  flour  had  ante- 
cedently, namely  on  or  before  the  28th  Sept.,  been 

deUvered  to  the  purchaser.     There  is  no  dispute  as 

to  the  facts :  Cunli£Fe,  trading  at  Goole  as  J.  Fort 

and  Co.,  bought  the  flour  in  July  1864  of  Schots- 

manns.    It  was  to  be  paid  for  by  an  acceptance  due 

the  31  St  Oct.  1864,  and  it  was  to  be  shipped  for 

Goole  free  on  board  at  Rouen.     There  was  a  line  of 

steam  traders  plying  between  Rouen  and  Goole, 

some  of  which  belonged  to  Cunliffe,  and  others  to 

Watson,  a  partner  with  Cunliffe  in  another  firm  of 

Watson,  Cunliffe  and  Co.  Schotsmanns,  or  his  agent 

Delafosse,  was  directed  by  Cunliffe,  by  a  letter  of 

the  28th  Aug.  1864,  to  ship  the  flour  by  this  line  of 

steamers,  Cunliffe  in  the  letter  calling  them  **  our 

steamers,*'  and  informing  his  correspondent    that 

there  would  be  room  in  the  steamer  of  the  30th  Sept. 

In  this  steamer,  which  was  the  Londos,  belonging  to 

Cunliffe,  the  flour  was  shipped  by  Delafosse,  agent 

of  Schotsmanns.  Four  bills  of  lading  were  signed  by 

the  master  stating  that  the  flour  was  shipped  by 

Delafosse  and  makintr  it  deliverable  to  "J.  Fort 

and  Co."  or  assigns.    One  of  these  was  retained  by 

the  master,  and  the  other  three  were  handed  to  Dela- 
fosse.    The  place  in  the  bill  of  lading  in  which 

the  rate  of  freight  was  intended  to  be  specified  was 

filled  up  "  as  per  ag^reement  ;**  but  it  is  not  sug- 
gested that  this  was  otherwise  than  a  mode  of 

expressing  that  no  freight  would  be  payable  on  the 

property  of  the  owner  of  the  ship.    On  the  3rd  Oct. 

the  Londos  arrived  in  the  Humber,  and  a  notice  to  stop 

in  transitu  was  given  on  that  day  by  the  pit.  Craig  as 

agent  for  Schotsmanns.    This  notice  was,  in  mv 

opinion,  sufficient  in  form  if  the  right  to  stop  in 

transitu  existed.    And  there  was,  as  I  think,  sufficient 

evidence  of  the  authority  of  Craig  to  stop  tn  transitu 

on  behalf  of  Schotsmanns,  and  also  of  the  insolvency 

at  that  time  of  Cunliffe. 
The  question  is,  did  the  right  to  stop  in  transitu 

exist  ?  or,  in  other  words,  was  the  delivery  on  board 

the  Londos  a  delivery  to  Cunliffe,  the  purchaser  of 

the  goods  ?  The  property  in  the  goods,  it  is  admitted. 

Tested  in  Cunliffe  on  the  contract  of  purchase  and 

the  appropriation  of  the  goods.    The  goods  were  to 

be  delivered  on  board  at  Rouen.    The  Londos  was 

the  ship  of  Cunliffe,  and  was  indicated  as  such  for 

the  delivery  of  the  goods.    The  miister  of  the  ship 

was  his  servant.    No  special  contract  was  entered 

into  by  the  master  to  cany  the  goods  for  or  to 

deliver  them  to  any  i)er8on  other  than  Cunliffe,  the 

purchaser.  In  point  of  fact  no  contract  of  affreight- 
ment was  entered  into,  for  the  person  to  sue  on 

such  a  contract  would  be  Cunliffe,  in  whom  was 

vested  the  property  in  the  goods,  and  the  person  to 

be  sued  would  be  the  same  Cunliffe  as  owner  of 

the  Londos,    The  essential  feature  of  stoppage  in 

irtuisifUf  as  has  been  remarked  in  many  cases,  is 

tbnt  the  goods  should    be    at   the   time   in   the 

possession   of  a    middleman,    or  of   some  v^tsohXt^^xi^aX^    v\   \ic^\\.^   \Va  relation    of    mortgagor 
'"^tervening  between   the  vendor  who  has  v^fte^vwA.  mw\.^«c^^,  ^nV^'Cosx  ^V  tw«\  ^  ^^RXKiQal  jro- 


with,  and  the  purchaser  who  has  not  yet  received 
them.  It  was  suggested  here  that  the  master  of  the 
ship  was  a  person  filling  this  character.  But  the 
master  of  the  ship  is  a  servant  of  the  owner,  and  if 
the  master  would  be  liable  because  of  the  deliveiy 
of  the  goods  to  him,  the  same  delivery  of  the  goods 
to  him  would  be  a  delivery  to  the  owner,  because 
delivery  to  the  agent  is  delivery  to  the  principaL  In 
the  absence  therdfore  of  direct  authority  to  the  coa- 
trary,  I  shoidd  be  clearly  of  opinion  that  the  floor 
in  question  had  been  delivered  to  Cunliffe  at  Bouen, 
and  could  not  afterwards  be  stopped  in  transitu. 

It  was  said,  however,  and  this  appears  to  have 
been  the  opinion  of  the  M.  R.,  that  the  cose  of  Mit- 
chdl  V.  Edty  in  11  Ad.  &  £1.,  detcrmlDod  that  deli- 
very on  boaid  a  general  ship  like  the  Londos  could 
not  be  a  delivery  to  the  purchaser  through  the 
owner  of  the  ship.  The  case  of  Mitchell  v.  Ede  was 
not  a  case  of  stoppage  in  transitu,  or  of  vendor  and 
purcliaser.  The  question  in  it  was,  whether  a  Jamaica 
planter,  who  had  promised  to  consign  sugars  to  his 
London  correspondent,  to  whom  he  was  indebted 
had  by  shipping  sugars  on  board  a  general  ship  of 
this  correspondent  irrevocably  appropriated  them  so 
as  to  pass  the  property,  and  debar  Umsdf  froa 
altering  their  destination?  It  was  necessary  there- 
fore to  ascertain  quo  animo  was  the  delivery  made, 
and  the  Court  on  a  special  case  held  that  the  circum- 
stance of  the  ship  being  a  general  ship  or  a  seeking 
ship,  negatived  the  inference  that  the  delivery  wii 
meant  to  pass  the  property.  In  that  case  the  deli- 
very to  the  owner  of  the  ship  was  admitted,  and  the 
question  was  whether  the  property  passed.  Here 
it  is  admitted  that  the  property  had  passed  to  the 
purchaser,  and  the  question  is,  was  there  a  delivery? 
The  case  of  Mitchell  v.  Ede  has,  in  my  ojdnion,  oo 
application  to  the  present. 

I  may  add,  that  the  case  of  Corvas-fee  v.  Thompsfm, 
5  Moo.  P.  C.  Cas.  165,  which  was  not,  I  think, 
referred  to  in  the  argument  in  this  case,  is.  if 
authority  be  wanted,  strongly  opposed  to  the  right 
of  the  pits. 

These  observations,  if  well  founded,  would  dis- 
pose of  the  present  appeal.    But  I  cannot  avoid 
adverting  to  an    argument  very    strongly  urged 
by  the  apps.,  and  on  which  we  did  not  hear  counsel  for 
the  pits.    It  was  said  that  there  was  no  jurisdictioa 
in  a  court  of  equity  to  entertain  a  bill  of  this  de- 
scription, which  was  described  as  a  bill  calling  on  s 
court  of  equity  to  give  effect  to  a  stoppage  in 
transitu,  and  filed  by  pits,  alleging  a  legal  title  to 
chattels  for  which  trover  or  detinue  might  be  brou^ 
at  law.    And  it  was  said  that  Lord  Eldon,  in  Giod- 
hart  V.  Lowe,  2  J.  &  W.,  had  expressed  an  opinion  that 
such  a  bill  could  not  be  maintained.    The  case  of 
the  pit.  Schotsmanns,  as  I  understand  it,  may  thus 
be  stated :    He  says  he  had  sold  the  goods  thereby 
transferring  the  property  at  law  to  Cunliffe,  that  1^ 
stoppage  in  transitu,  alleged  to  be  effectual,  he  has 
revested  in  himself  a  legal  title  to  these  goods ;  bat 
that  although  he  holds  this  title  merely  as  security 
for  the  price  of  the  goods,  and  is  liable  to  be  called 
on  to  surrender  it  on  payment  of  the  price,  he  i^ 
an  incumbrancer  only,  or  a  person  having  what 
Lord  Kenyon,  in  Hodrjson  v.  Zoy,  7  T.  R.  440,  described 
as  a  kind  of  equitable  lien  for  the  price  of  the 
goods,  which  lien  or  incumbrance  he  is  entitled  to 
realise,  the  account  of  what  is  due  being  at  the 
same  time  taken ;  that  the  goods  are  in  the  mean- 
time in  the  possession  of  one  of  the  defts.,  who  is 
a  stakeholder  or  agent,  holding  them  merely  for  the 
person  who  is  the  owner,  subject  to  the  lien ;  and 
that  the  goods  require  the  protection  of  an  iiynDe* 
tion.    I  should  be  prepared  to  hold  this  cise  to  be 
entirely   within   the  province  of  this  court,  sad 
de^^nding     on     the     ordinary,    princicdes 
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per^,  Bltbough  for  obrioiu  reoioni  cue*  of  thU 
kind  uc  more  geoerally  and  more  conveniently 
brought  into  a  court  of  lair.  In  Goodhart  t.  Lawe 
•ome  goodi  had  been  (hipped  on  board  a  general 
■hip  in  the  London  Doclu,  and  the  pit.,  an  unpaid 
Teador  of  the  particular  goodg,  applied  to  £ord 
Eldoofor  aniQjnnctlon  to  reatroin  the  lailing  of  tbe 
■hip,  and  for  a  nt  titiit  against  the  maiter.  The 
ap^cation  was  to  slap  the  tnntmtai  of  the  ship 
containing  the  good*  of  several  penou*  upon  a 
default  of  one,  and  it  wut«  thii  view  of  the  caie  that 
the  general  obaerratioai  of  Lord  Eldon  on  a  moUon 
txpartt  for  an  injunction  are  addreMed.  The  hill  in 
that  ca«e,  at  the  original  of  which  I  have  looked, 
wai  not  framed  as  a  bill  of  an  unpaid  vendor  to 
realiie  a  lien,  or  to  take  acconnti.  And  it  ia,  more- 
over, during  the  period  since  1819,  the  date  of  that 
caae,  that  the  court*  have  mote  clearly  shown  a  dis- 
jwaition  to  hold  that  itoppage  in  tmiuiiu  does  not 
rescind  the  contract,  in  which  caae  there  would  be 
no  privitjF  in  a  court  of  equity  between  the  parties, 
bnt  only  gives  or  restores  to  the  vendor  a  lien  for 
the  price.  The  foundation  of  the  case  of  the  pita 
bowever  having  failed,  the  decree  of  the  M.  B.  must 
be  revened,  and  the  bill  disialssed  with  cons. 

Solicitors  for  the  railway  company,  (^lonlz,  Waod- 
atdc,  and  ^fiaai,  agents  for  GranAf  uid  Co.,  of  Man- 
cheater. 


fiUTllMn-ftt-LftW. 

Wtdnadioi,  Nov.  U,  1866. 
Lewis  (app.)  v.  JEWHcasT  (reap.) 
StoiiutA't  mages — Daeniot 

A.  teaman  haei/ig  remained  aihon  aU  night  at  a  fortign 
ptfrtj  the  nuat^  vrent  to  tht  c*jnnU  without  any  lutUce 
to  the  leaman  and  obtained  hi>  certijicalr,  with  an 
indoTietmnl  thereon  that  the  itaman  had  deeerted;  (IT 
^  18  Vict.  c.  104,  e.  107.) 

Jn  a  tummary  procreding  before  jialicet  in  this  country 
bv  the  geaman  to  recot;er  his  wages,  the  consuTa  cer^t- 

JStld,  not  to  be  co/icliaiee  evidence  oj"  the  JactoJ'deierlitm. 
Case  stated  under  20  &  21  Vict.  c.  43. 
The  app.,  master  of  the  British  thip  Phwr,  \ 


i  before  the  justices  of  the  peace  for  the 
boroi^h  of  Sunderland,  in  the  conn^  of  Durham, 
on  the  21st  March  186i>,  under  the  Merchant  Ship- 
long  Act  1854,  sect.  188.  by  the  reap,  for  a  balance 
(tf  wages  amounting  to  al.  1:  fid. 

The  reap,  shipped  as  an  able  seaman  on  boatd  the 
Plover  in  18C5  on  a  voyage  from  Sunderland  to 
Alexandria  and  Taganrog  and  back  at  a  rate  of 
wages  of  3^.  per  month. 

After  leaving  Alexandria  the   vessel  called      ' 


^p.  having  found  fault  with  the  resp.  whilst  on 
duty  at  the  wheel  a  few  days  before,  the  resp. 
requested  leave  to  go  on  shore  at  Constantinople 
to  make  a  complaint  to  the  consul  and  endeavour  lo 
obtain  hii  discharge,  but  the  app.  refused  to  allow 
him  to  go  on  shore  for  that  purpose  until  the  app. 
could  accompany  him. 

On  the  Uth  Aug.  the  resp.,  after  packing  up  his 
clothes  in  expectation  of  his  diicbarge,  went  on  shore 
with  the   app.  a  distaoue  of  three  miles  from  the 
Maiu.  Cam.~Vol.  n. 


ship  wbeu  at  anchor  in  ^e  Borahorus,  but  without 
taking  his  clothes  with  bim,  and^fter  reaching  the 
shore  the  app,  discovered  that  he  had  not  brought 
the  ship's  pq>en  with  him,  and  sent  the  resp.  back 
to  the  ship  in  a  shore  boat  for  them.  On  his  rettini 
they  went  before  the  consul,  who  refuted  to  dit- 
eh^ge  the  reap.  After  lea^g  the  office  of  the 
consal,  the  app.  and  the  reip.  agreed  that  the  latter 
should  be  disc^rged  and  leave  the  ship,  and  they 
went  together  to  the  shipinng  office  to  adjust  me 
question  of  wages  for  that  purpose,  but  the  shippnig 
master  declined  to  act  in  the  matter  without  the 
assent  of  the  consul,  who,  upon  being  applied  to, 
refused  to  assent,  on  the  ground  that  if  he  did  so  he 
would  have  numerous  similar  applications. 

Oa  leaving  the  shippiag  office,  the  resp.  alleges 
that  be  was  directed  by  the  app.  to  go  to  the  wharf 
and  wait  there  until  the  app.  came  to  take  him  back 
to  the  ship,  and  that  in  consequence  of  such  direc- 
tions he  did  go  to  the  wharf  and  remained  there 
waiting  for  the  app.  till  the  afternoon,  but  the  app. 
did  not  come  for  mm  as  he  had  promised,  and  having 
no  money  to  pay  for  a  lodging  be,  the  resp.,  slept  on 
the  wharf  all  nigbL 

On  the  contrary,  the  app.  alleges  that  he  requested 
the  resp.  to  accompany  him  back  to  the  ship  ini' 
mediately  upon  leaving  the  shipitfng  office,  which 
the  resp.  declined  to  do,  asking  for  a  shilling  or  two 
to  spend  on  shore,  after  which  he  would  return  to 
the  ship,  but  the  app.  refused  to  advance  him  the 
money,  and  went  back  to  the  ship  withoat  him. 

The  resp.  states,  but  unsupported  by  other  evi- 
dence, that  he  went  to  the  consul's  office  early  next 
morning,  Hth  Aug.,  and  reported  himself,  but  could 
team  nothing  of  the  app.,  and  therefore  waited 
about  for  htm  expecting  him  to  come  on  shore  again. 
He  met  him  in  the  middle  of  the  day  and  asked  him 
what  he  was  going  to  do  with  bim,  whereupon  the 
■pp.  replied  to  the  effect  that  he  did  not  now  belong 
to  the  ship,andhchad  nothing  further  to  do  with  him. 
In  the  meantime  the  app.  appears  to  have  made  an 
entry  in  the  ship's  log-book  to  tht  effect  that  the  resp. 
had  deserted,  and  then  proceeded  on  shore  in  the 
forenoon  of  the  Uth  Aug.  and  reported  it  to  the 
consul  and  obtained  from  the  consul,  on  the  app.'s 
own  statement  and  application,  a  certificate  to  that 
effect,  the  resp^  not  being  present  before  the  consnL 
On  returning  from  the  consul's  office  he  met  the 
reap,  and  made  the  observation  before  stated. 

The  app.  returned  to  the  ahip  the  same  night 
without  the  reap.,  taking  with  him  another  man  in 
his  place,  and  soon  after  midnight  got  the  ship 
under  weigh  in  tow  of  a  tug-boat  and  proceeded  to 
Taganrog,  taking  with  him  the  resp.'a  clothes, 
alleged  to  be  worth  lOL,  and  ultimately  returned  to 
England,  where  he  arrived  for  the  time  on  the  2Sth 
Nov.  last,  being  within  six  months  next  before  the 
making  of  the  complaiut  before  justices. 

The  resp.  after  three  days  (having  pawned  his 
jacket  for  a  maintenance)  obtained  another  stup  at 
3/.  a-month  wages,  the  same  as  he  had  had  on  board 
the  Ploier,  and  which  was  admitted  to  be  the  cur- 
rent rate  of  wages  at  Constantinople  at  that  time. 

It  was  contended  on  the  part  of  the  app.  that  the 
question  of  the  reap.'s  desertion  had  been  adjudi* 
cated  upon  by  the  British  conaul  at  Constantinople, 
whereby  his  wages  and  clothes  had  become  for- 
feited, and  therefore  the  magistrates  at  Sunderland 
had  no  juriadietion ;  then  that  the  entry  in  (he 
official  lOK  and  the  eonaul's  certificate  were  con- 
cltiaive  evidence  <i!  the  fact  of  desertion. 

On  the  part  of  the  resp.,  it  was  contended  that 
the  proceeding  before  the  consul  being  ex  /larte,  and 
merely  to  protect  the  app.  from  the  penalties  under 
the  provisions  of  the  Merchant  Shipping  Act, 
uouid  n^t  amount  to  an  adjudication,  and  that, 
although  the  entry  in  the  official  log  and  the  ca<3,«u<.'^ 
ceitiftcaW  TOt^t,  \«  BiimvwiMiss  vs.  «.M"v4ss*s^  ■<S«^ 
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were  not  conclusive^  and  still  left  the  fact  of  the 
desertion  to  bo  determined  by  the  justices  on  the 
CTidencc  before  them. 

The  justices  being  of  opinion  that  the  resp.  had 
not  in  fact  des'^rted,  and  had  not  intended  to  desert, 
and  that  their  jurisdiction  was  not  affected  by  the 
proceeding;  before  the  consul  at  Constantinople,  made 
an  order  for  part  of  the  amount  of  the  wages  claimed 
after  allowing  certain  deductions  admitted  to  be  due 
to  the  app.  The  app.  thereupon  applied  for  a  case 
for  the  opinion  of  this  court. 

,SAi>W  for  the  resp. — The  justices  actefl  uHder 
sect.  18(>  of  1 7  &  18  Vict.  c.  104,  and  found  as  a  fact 
that  the  resp.  had  not  deserted  at  Constantinople, 
and  did  not  intend  to  do  so,  and  they  were  not 
estopped  from  adjudicating  by  the  consul's  certifi- 
cate with  the  indorsement  thereon  that  the  resp.  had 
deserted. 

(■.  P[fllttri\  Q.C.  for  the  app. — The  consul  acted  under 
sect.  207  of  the  17  &  IH  Vict.  c.  104,  and  he  has  power 
by  the  section  to  inquire  into  the  allegation  of  deser- 
tion, and  having  done  so  and  given  his  certificate  it  is 
conclusive  of  the  fact  of  desertion,  and  the  wages 
were  therefore  forfeited. 

Cock  BURN,  C.  J.— The  consul's  certificate  obtained 
in  the  absence  of  the  seaman  was  not  conclusive 
evidence  of  the  fact  of  desertion.  That  is  a  provi- 
sion made  for  the  protection  of  the  master.  In  this 
case  the  justices  had  jurisdiction  to  inquire  into  the 
fact  of  desertion. 

Judgment  fir  the  resp. 


00T7BT  OF  COMMON  PLEAS. 

Reported  by  -W.  Graiiax  and  M.  W.  McKkllak,  Esqra. 
BuTlsC«r»-at-Law. 

Thursthy,  May  16,  1867. 

BAyKISTEB  1-.  B&B8LAUKR. 

Charter-party—  Charterer' 8  liahility — Foreign  consignees 
^-Lien  for  demurrage. 

In  an  action  ufwn  a  charter-party  by  sJiipowners  against 
chartera^s,  agents  offireign  consignees^  fir  not  loading 
with  ail  dispatch,  according  to  a  clause  in  Vie  diarter- 
party,  the  defis.  pleaded  another  clause  to  this  effect, 
**  the  charterers*  liability  on  this  diarter  to  cease  when 
the  cargo  is  shipj^ed  (provided  the  same  is  worth  the 
freight  on  arrival  at  the  port  of  discharge)^  the  captain 
having  an  absolute  lien  on  it  for  freight,  dead  freight, 
and  demur raqe^  which  he  or  owner  shail  he  hound  to 
exercised  The  plea  averred  fulfilment  of  the  proviso, 
and  therefore  defies  exemption  from  liability: 

Held,  upon  dtmurrer  to  the  plea,  that  this  condition  in 
the  charter-party  was  a  good  answer  to  the  action. 
Declaration : 

For  that  a  charter-party  was  nuulo  and  entered  into  by  and 
between  the  pit.  by  one  Thomas  ClarkHon,  hiti  agent  in  that 
behalf  and  ther*-in  deacribed,  the  pit.  being  owner  of  tho  ship 
therein  denoriln^d.  and  the  defta.  therein  describod  aa  MemrH. 
Brealaoer  and  Thomas,  and  which  said  charter-party  was  and 
is  to  the  tenor  following,  that  is  to  say :— C-harter-party, 
London,  7th  Au^;.  l8r»G.  It  is  this  day  mutually  agreed  between 
Thomas  Clarknon,  of  the  good  snip  or  vessel  colled  the 
F.  Edmvtti.  of  tJie  measureinont  of  116  tons  or  thereabouts, 
now  in  the  Th-injes,  and  ilewtrs.  BrcHlauor  and  Thomas,  of 
London,  mer«.L,.i;ta,  that  the  said  ship  being  tight,  staunch, 
and  strong,  siti'I  rvory  way  flttod  for  the  voyage,  shall,  with  all 
convenient  pji.^ed.  sail  and  proceed  to  a  safe  berth  in  tho 
Thames  or  dock  dear  of  dues,  or  so  near  thereunto  as  she  may 
safely  get,  nud  tho  re  load  from  the  factors  of  Uio  said  freighter 
a  full  and  coniilot*.*  cnrgo  of  coal  tar  pitch,  in  bulk  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and  furniture,  and  being 
»o  loaded  slmll  therewith  proceed  to  Antwerp,  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same  onY^Viii; 


and  pilotage  (the  aet  of  Qod,  the  Queen's  eaemiBii*  fire,  and  itt 
and  every  other  daogere  and  aooAdente  of  the  aeaa.  lim, 
and  uavlgatioo  of  what  nature  mod  kind  soever  dnrisf  thi 
said  voyage  always  excepted).  The  fralglit  to  be  paid  oethi 
unloadhag  and  ri|^t  delivery  of  the  <»Tgo  in  caalw  lobe  loeM 
and  diachatiged  with  all  diapfttoh.  The  eaivo  to  be  bcos^ 
to  and  taken  from  aloogaide  the  vessel  at  merehani'i  nk 
and  expense.  The  ship  ahall  be  consigned  to  chaitennf 
agent  at  port  of  discharge  on  cnstomsry  terms,  safictent  eMh 
for  ship's  oitUnary  diabunement  at  port  of  loading;  as  as* 
count  of  freight  to  be  advanced  by  the  chartereTS  sobject  is 
5  per  cent,  and  insurance.  The  chsrterera'  liability  on  Ab 
charter  to  cease  when  the  cargo  Is  shipped  (provided  the  not 
Is  worth  the  freight  oo  arrival  at  the  port  of  discharge).  As 
cairtain  having  an  absolute  Uen  on  it  for  f rslgbti  dead  fiel^ 
and  demorrage,  which  he  or  owner  shall  be  bound  to  exere*. 
Penalty  for  non^rformaoce  of  this  agreement.  estinuM 
amonnt  of  freight  Should  the  jilteh  be  weighed  on  boaii 
captain  to  sign  biJIi  of  lading  for  weight ;  A  per  cent  osai- 
muaion  la  doe  on  the  aignment  of  this  charterjparty  on  iha 
amount  of  freight,  primage,  and  demurrage,  to  BrealaiMr  ud 
Thomaa,  to  whom  tne  vessel  Is  to  be  addressed  sad  reporiBd 
at  the  (?a8tom-honse  on  her  return  to  London,  or  tbslr  agnh 
If  to  an  *'  oatporL"  And  the  aakl  nhip  being  tight,  stssseh, 
and  strong,  and  every  way  fitted  for  the  voyage,  did,  wHh  iB 
convenient  speed,  i*all  and  proceed  to  the  place  sgreed  on  lif 
the  said  charter-party,  and  was  there  ready  to  load  ftroB  lis 
factors   of    the  defts   the  said  agreed  earoo.   and  did  asi 


performed  all  things  and  all  thingn  happeiied 

e  pit  to  nave  the 


agreed        

and  exist,  tad 
times  elapsed  to  entitle  the  pit  tolutve  the  said  agreed  cbrs 
kMuSed  on  board  the  said  ship.  Yet  the  defta.  did  not  Iced  lit 
said  ship  with  the  said  agreed  cargo  witii  ail  diapelph,  <r 
within  a  reasonable  time,  and  wholly  neglected  no  to  do.  asd 
did  not  load  tho  same,  and  kept  and  detained  the  said  slip  b 
and  about  the  loading  of  the  same  as  aforesaid  for  a  long  lad 
unreasonable  time,  whereby  the  pit  daring  all  that  time  «« 
deprived  of  tho  use  of  the  said  siiip.  and  incurred  expeaae  b 
keeping  the  same  and  maintaining  the  crew  thereof. 

Plea  3 : 

And  for  a  third  plea  the  defts.  say  that  the  said  charter- 
party  was  made  subject  to  certain  terms  or  oonditioos  that  if 
to  say,  upon  the  terms  or  conations  that  the  charteren*  Hbt 
bility  on  the  said  charter-party  was  to  cease  when  the  csigo 
was  shipped  (provided  the  same  was  worth  the  Atei^  «s 
arrival  at  the  port  of  discharge)  the  captain  having  an  absoltt 
lien  on  it  for  freight  dead  freight,  and  demnrrage,  which  facer 
owner  should  be  bound  to  exercise ;  and  the  defts.  sav  that  tie 
■aid  cargo  was  shipped,  and  that  the  same  was  worth  the  nil 
freight  on  arrival  at  the  said  port  of  diacharge,  and  that  thara- 

rn  the  defta.'  UabiUty  as  charterers  upon  and  nnder  the  nii 
rter-party  ceased. 

There  was  a  demurrer  to  this  plea. 

The  following  are  the  particulars  of  plt.'s  ciaidt 
indorsed  on  the  writ : 

1866. 

To  10  days  domurrage  of  pit's  vessel,  the 
/'.  KJtfianis,  In  leading  cargo  of  pitch 
by  defts.  &»  per  cliarter-party,  at  Sl  per 

UBjr  •••••••••••••••••••■••e«««»B**««*«*»e9««e»««e«9»««*  A#w 


1 
To 


I  th  Aug. 
Iftt  Sept 


Keane,  Q.  C.  for  pit. — The  pit.  is  a  thipovner, 
and  the  defts.  were  charterers  of  a  cargo  hj  plt'» 
ship,  and  agents  of  the  consignees.  The  charter- 
party  provides  that  the  cargo  is  to  be  loaded  and 
discharged  with  all  dispatch ;  bat  the  ship  waited 
twenty- three  days  for  the  completion  of  the  loading; 
and  the  owner  has  brought  this  action  for  fifteen 
days'  demurrage,  having  allowed  eight  days  a«  i 
reasonable  time  for  loading.  To  this  the  deftL 
plead  that  their  liability  ceased,  according  to  a 
clause  in  the  charter-party,  whea  the  cargo  vai 
shipped.  The  first  case  to  which  I  shall  call  attri- 
tion is  that  of  Oglesby  v.  Y^lesias,  E.  B.  &  £.  030,  in 
which  the  following  provision  in  the  memonDdmn 
for  charter-party  was  held  to  exempt  the  deft,  •» 
agent  for  the  freighter,  from  liability  for  demimace 
at  the  port  of  discharge:  "It  is  further  agreed 
that,  this  charter  being  concluded  by  J.  R.  Yglcnsi 
for  another  party,  the  liability  of  the  former  is 
every  respect,  and  as  to  all  matters  and  things.  M 
well  before  as  after  the  shipping  of  the  said  carjrn. 
shall  cease  as  soon  as  they  have  shipped  the  carga" 
The  next  case  is  Mihain  y.  Perez,  3  £.  &  £.  49a. 
where  the  exempting  clause  was  :  "  lliis  chartff 
being  concluded  by  Messrs.  Perez  and  Co.  on  behalf 
of  another  party,  resident  abroad,  it  ia  agreed  thst 
all  liability  of  the  former  in  every  respect,  and  u  to 


PAi'd  freight  i.s  VoIIowb  :— Seven  HhllUngs  pet  ion  ot  *iOcN?\a.\^^^'^^^*'^^^^«^  "  ^^^  before  and  dBringtf 
delirercd  with  h%it  a  guinea  gratuity  in  tuU  ot  aU  pon  chargM  \  ^^^Xec  X^i^  %\ivv^Y(i%  q\  >^  v^  ^Stt^Sd^  ahall  ee^e  » 
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soon  as  they  have  shipped  the  cargo ;  and  further, 
that  the  vessel  shall  be  cleared  at  uie  Custom-house 
by  them."  The  contention  on  the  other  side  is,  that 
the  words  in  the  present  charter-party  have  the  same 
effect  as  those  in  each  of  the  two  cases  I  have  cited ; 
but  they  are  merely  *'  the  charterers'  liability  on  this 
diarter  to  cease  when  Ihe  cargo  is  shipped." 
Besides,  this  case  is  distinguishable  because,  by  the 
decision  of  the  Ex.  Ch.  m  Smith  v.  Sieveking,  5 
E.  &  B.  589,  there  is  no  lien  provided  by  this 
charter-party  for  this  demurrage.  In  the  case  of 
Bromhead  v.  Johnassohn,  argued  before  the  Court  of 
Ex.  on  the  16th  Jan.  last,  not  yet  reported  (see  42 
L.  T.  Business  of  the  Week,  253)  it  was  held  that 
this  provision  was  no  defence  to  an  action  for  not 
shipping  within  a  specified  time. 

Brovm,  Q.C. — ^This  provision  is  always  introduced 
by  the  def ts.  into  their  foreign  charter-parties  on 
account  of  their  being  agents  only,  and  their  object 
is,  as  it  was  in  the  cases  mentioned,  to  transfer  the 
shipowner's  remedy,  in  case  of  dispute,  to  their 
principals  abroad.  Our  answer  to  the  action  is  in 
effect  that,  from  the  shipping  of  the  cargo,  the  pit. 
must  look  for  recompence  in  all  matters  of  complaint 
to  the  consignees  at  Antwerp.  Smith  v.  Sieveking 
decided  that  the  consignee,  under  a  bill  of  lading, 
"  paying  for  the  said  goods  as  per  charter-party," 
haid  nothing  to  do  with  the  provisions  of  the  charter- 
party  concerning  demurrage.  In  Milvain  v.  Perez, 
(p.  500),  Crorapton,  J.  said :  "  If  the  argument  for 
the  pits,  were  well  founded,  the  defts.  would  be 
liable  for  everything  that  occurred  either  before, 
during,  or  after  the  loading,  if  the  loading  was  not 
in  regular  turn.  But  it  is  evident  that  the  defts. 
were  not  to  be  in  any  way  responsible,  provided  the 
loading  took  place  under  the  contract,  although  the 
<»rgo  might  be  shippiMl  n  day  or  two  later  than  was 
regular."  [Btles,  J.— Is  it  customary  to  pay 
demurrage  before  the  ship  sails  ?]  I  believe  not. 
The  freight  and  demurrage  are  generaUy  paid 
together.  Here  the  captain  has  an  absolute  Uen  for 
freight,  dead  freight,  and  demurrage,  which  he  or  the 
owner  shall  be  bound  to  exercise.  The  charterers 
undertake  no  more  than  to  put  the  cargo  on  board. 

Keane,  in  reply,  referred  to  the  case  of  Peanton 
T.  Goscken,  17  C.  B.,  N.  S.,  3r)2 ;  10  L.  T.  Rep. 
N.  S.  758,  an  action  for  freight  and  demurrage, 
in  which  Williams,  J.  said:  "The  words  reUcd 
on  (viz.,  master  and  owners  to  have  an  abso- 
lute lien  for  all  freight,  dead  freight,  demurrage, 
and  other  charges)  in  support  of  this  claim  arc  the 
printed  words  inserted  in  all  these  documents  ;  and 
...  if  there  are  no  special  provisions  they  are 
not  to  be  regarded.  There  are  many  words  in  most 
mercantile  instruments  which  have  no  meaning  at 
all  if  the  contract  in  hand  does  not  fit  them." 

Btlbs,  J.— I  am  of  opinion  that  this  is  a  good 
plea.  It  certainly  does  not  contain  so  express  a  pro- 
vision for  the  charterers'  exemption  after  shipment 
as  there  was  in  eadi  of  the  two  cases  of  Ogfeshy  v. 
Tglesias  and  Milvmn  v.  Pe^ez;  but  expressions 
aimilar  to  that  in  this  charter-party  intended  to  in- 
clude demurrage  before  the  sailing  of  the  ship  are 
not  I  believe  unusual.  In  constiuing  this  stipida- 
tion  literally,  we  arc  not  therefore  doing  anything 
contrary  to  the  custom  of  merchants.  Here  the 
cargo  is  to  be  loaded  with  all  dispatch  ;  this  creates 
a  liability  on  the  deft.'s  part  to  exercise  dispatch  in 
loading.  By  this  plea  the  deft,  does  not  dispute 
this,  but  he  says  that  his  liability  ceased  when  the 
cargo  was  shipped,  according  to  the  express  terms  of 
the  charter-party,  provided  the  cargo,  upon  which 
the  captain  bad  a  Iicn  for  such  charges  as  this,  is 
worth  the  freight  at  the  port  of  discharge.  This 
condition  the  j^ea  goes  on  to  aver  was  satisfied,  and 


I  think  that  the  demurrage,  for  which  the  captain 
or  owner  is  to  exercise  an  absolute  lien,  includes 
delay  in  loading  and  unloading.  This  plea  then  is 
within  the  express  condition  of  the  charter-party, 
and  is  therefore  good. 

KEATRffOy  J. — ^I  am  of  tha  same  opinion,  and 
looking  a^  this  charter-party  I  think  the  plea 
was  intended  by  both  parties  to  be  good.  The 
words  are  certainly  less  expressive  than  those 
in  the  cases  mentioned  by  Mr.  Keane,  but  they 
are  suflicient  to  make  the  cooditioti  dear,  and 
also  the  proviso  which  has  to  be  fulfilled.  It  was 
the  general  intention  of  the  parties  to  have  recourse 
to  the  charter-party  to  settle  any  question  of  liabi- 
lity, and  we  shall  not  be  straining  its  language  by 
holding  that  it  exempts  the  defts.  by  this  con(&tion. 
I  agree  with  the  remarks  of  my  brother  Byles. 

M.  Smtth,  J. — I  am  of  the  same  opinion.  We  must 
arrive  at  the  intention  as  well  as  we  can  fipm  tiie 
words  of  the  document.  They  might  have  been 
more  specific,  but  the  clause  is  sufllciently  dear  to 
exempt  the  charterers  from  liability  after  the  ship 
was  loaded,  on  condition  that  the  cargo  was  worth 
the  freight.  The  exemption  is  from  l&bility  on  the 
charter-party  ;  Mr.  Keane  says  the  charterers'  liabi- 
lity does  not  comprehend  this  claim,  which  arose 
prior  to  the  ship^s  sailing.  It  seems,  however,  to  me 
that  the  liability  includes  demumge  at  loading  port 
as  well  as  at  discharging  port  Tl^  cargo  was  to  be 
loaded  and  discharged  with  all  dispatCA,  and  both 
are  charterers'  liabilities  under  the  charter-party. 

Jmigimadfor  dtfUn 

Attorney  for  pit,  J.  S.  Bennett. 

Attorneys  for  defts.,  G.  and  W.  WM. 


COURT  OF    EZCHEQTTEB. 

Reported  bjH.  Lbzoh  and  B.  Lvmlst,  laqn.,  Barristen-at-Law. 

Thttrsdajfj  Jan.  17,  1867. 

BUCKLB  V.  KkOOP  AXIi  AKOTHBR. 

Charter-part^ — yieantrtmert  of  carao  at  port  of  loading 
or  of  delivery  ^Calculation  and  payment  of  freight 
accordingly — Construction  of  charter-part^ — Cum  torn 
of  trade  at  Bombay — Admissibility  ofeutdeace  of— 
Knowledge  of. 

By  the  terms  of  a  charter-party  between  pk.  and  the 
^fts.,  the  pft.*s  ship  was  to  had  a  cargo  of  cotton  at 
Amhay  and  proceed  with  and  deliver  the  same  at 
Liverpool,  "  on  being  paid  freight  as  follows,  viz., 
75s.  per  ton  of  oO  cubic  feet  delivered.^  The  ship 
was  dtdy  haded  at  Bombay  with  the  stipulated  (forgo, 
the  measurement  of  which  was,  in  accordamee  with  the 
estcAlished  custom  there,  ascertained  by  submitting  the 
bales,  immediately  before  shipping  than,  to  powerful 
hudraulic  pressure^  whereby  they  were  compressed  tnto 
the  smallest  possible  compass  and,  so  compressed, 
occupied  a  space  of  from  six  to  eight  tons  of  fifty  cubic 
feet  each  less  than  the  entire  capacity  of  the  ship,  but 
when  unloaded  at  lAverpool,  and  rekased  from  the 
restraint  of  the  hold,  they  expanded  to  an  extent  ar- 
ceeding  bv  some  180  tons  the  ccmacity  of  the  ship  to 
contain  than.  The  pit.  claimeato  be  paid  freight  on 
the  measurement  of  the  cotton  as  "  delivered "  at 
Liverpool,  which  the  defts.  resisted,  contending  that 
the  payment  was  to  be  calculated  on  the  measurement 
of  the  cargo  at  the  port  of  shipment.  Evidence  teas 
admitted  at  the  trial  of  a  custotn  in  the  Bombay  trade 
to  pay  freight  on  measurement  of  the  cargo  at  Joombqy, 
ascertcdnect  as  above  mentioned,  which  custom  was 
ftnmd  65  iht  j«n|  to  exwl^but  tVw^  >ooa  •«»  ^t«».  v*^ 
that  the  pU.  WW  cogiavna  oj  \U  cx^m^xsmax 
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Heldjjirstf  that^  vpon  the  construction  of  the  charter^ 

.  party,  and  without  reference  to  any  question  of  usage, 

the  amount  payable  fir  freight  was  to  be  ascertained 

by  the  measurement  of  the  cotton  at  Bombay,  the  port 

tf  loading,  and  not  at  Liverpool,  the  port  of  delivery: 

Secondly,  that  evidence  of  the  custom  was  properly  ad- 
mitted.  Parties  enterxna  into  a  contract  relating  to  a 
particular  trade  must  ue  assumed  to  be  cognisant  of 
aU  the  usages  connected  with  that  trade, 

Gibson  v,  Sturge,  10  Ex,  626 ;  24  L.  J.  121,  Ex.  ; 
aiu/Coalthurst  v.  Sweet,  L.  Rep,,  1  C,  P,  640,  dis- 
cussed and  distinguished. 

The  pit.  in  this  action  was  a  shipowner  residing  at 
Bristol,  and  the  owner  of  the  ship  Gloucestershire, 
and  the  dcf  ts.  were  merchants  at  Manchester,  carry- 
ing on  business  under  the  trading  name  of  I)e  Jersey 
and  Co.  The  action  was  brought  to  recover  the 
iMilance  of  freight  of  a  cargo  of  cotton  from  Bombay 
to  Liverpool,  due  to  pit.  under  a  charter-party  of  the 
ship  Gloucestershire,  made  and  dated  at  London,  18th 
Jan.  1864,  and  by  which,  so  far  as  is  material  to 
this  report,  it  was  mutually  agreed  between  the  pit. 
and  defts.  that  the  said  ship  should  forthwith  pro- 
ceed to  Bombay  and  there  load  from  the  factors  of 
the  said  aJffreighters  a  full  and  complete  cargo  of 
cotton  and  [or]  wool  .  .  .  and  being  so  loaded, 
shim  therewith  proceed  to  Liverpool,  and  deliver  the 
same  in  any  dock  freighters  may  appoint  on  being 
paid  freight  as  follows,  viz.,  seventy-fee  shilUngs  per 
ton  of  ffiy  cubic  feet  delivered  for  cotton  and  [or] 
wool,  in  full  of  all  port-charges  and  pilotages  (re- 
straint of  princes,  &c.)  The  freight  to  be  paid  on  un- 
loading and  right  delivery  of  cargo  (in  the  manner 
therein  specified).  .  .  .  The  captain  to  sign  bills 
of  lading,  if  requested,  at  any  rate  of  freight,  but  at 
not  less  than  chartered  rate,  without  prejudice  to  this 
charter,  and  the  owner  to  have  an  absolute  lien  on 
the  cargo  for  all  freight,  dead-freight,  and  demur- 
rage. 

It  wa8  proved  at  the  trial  before  Lush,  J.  and  a 
special  jury,  at  the  last  summer  assizes  at  Liverpool, 
that  the  ship  sailed  to  Bombay,  where  she  was  loaded 
by  the  defts.'  factors  with  the  stipulated  cargo  of 
cotton,  and  that,  in  conformity  with  the  established 
castom  in  such  cases  at  Bombay,  the  measurement 
of  the  cotton  with  reference  to  the  capacity  of  the 
hold  of  the  ship  was  ascertained  by  submitting  the 
bales  immediately  before  shipping  them  on  board  to 
powerful  hydraulic  pressure,  whereby  they  were 
compressed  into  the  smallest  possible  compass  ;  and 
it  appeared  that  on  the  present  occasion  the  cotton 
when  so  compressed  occupied  a  space  of  from  six  to 
eight  tons  of  fifty  cubic  feet  each  less  than  the 
entire  hold  of  the  ship  was  capable  of  containing  ; 
and  also  that,  when  unloaded  at  Liverpool  and 
released  from  the  pressure  and  restraint  of  the 
hold,  it  expanded  to  such  an  extent  that  it  attained 
a  bulk  exceeding,  by  some  180  tons,  the  capacity  of 
the  ship  to  contain  it.  The  captain  was  requested 
by  the  def  t6/  Bombay  agent  to  sign  bills  of  lading, 
in  which  the  freight  was  expressed  to  be  '^  as  per 
margin,"  and  there  the  measurement  of  the  cotton 
was  stated  to  be  made  in  the  manner  above  men- 
tioned ;  and  this  he  in  the  first  instance  declined  to 
do  on  account  of  the  measurement  stated  therein, 
contending  that  the  measurement  was  to  take  place 
under  the  special  terras  of  the  charter-party  at  the 

Sort  of  discharge,  and  not  at  Bombay,  but  ultimately  I 
e  consented  to  sign  them  without  prejudice  to  the  ' 
owner's  interests  and  rights. 

The  question  at  issue  was  as  to  the  mode  of  calcu- 
lation to  be  adopted,  whether  it  was  to  be  according 
to  the  defts,*  calculation  on  the  measurement  at 
SomhAj  Sit  the  time  of  shipment,  ot,  aa  p\l.  maviv- 
tained  it  should  be,  on  the  meaBurcmeul  at  the  v^tt 
of  discharge  ujpon  the  cargo  being  unloai^eOL  ba^l 


delivered  at  I^iverpooL  If  the  pit.  was  right  he 
was  entitled  to  a  sum  beyond  that  which  defts.  n^ 
their  construction  of  the  charter-party  had  paid  him 
according  to  the  Bombay  measurement,  and  for  tint 
sum  he  had  brought  the  present  action.  The 
custom  in  the  Bombay  trade  to  pay  freight  os 
measurement  at  Bombay,  as  abore  named,  wasfoond 
by  the  jury  to  exist,  but  there  was  no  direct  proof 
that  the  pit.  was  cognisant  of  its  existence.  The 
verdict  was  entered  by  direction  for  the  defts.,  leave 
being  reserved  for  the  pit.  to  more  to  enter  it  for  him- 
self for  140/.  7s.  Sd,  the  balance  of  freight  so  claimed 
by  him  as  aforesaid  on  the  ground  that  the  frog^ 
was  to  be  calculated  on  the  measurement  of  the 
cargo  as  delivered  at  the  port  of  discharge. 

E.  ,Tame8,  Q.  C.  accordingly  in  Michaelmas  Term 
moved  for  and  obtained  a  rule  nisi  to  set  aside  the 
defts.*  verdict,  and  to  enter  it  for  the  pit.  for  1402. 7s.8d 
on  the  above-named  ground,  also  for  a  new  trial  os 
the  ground  that  evidence  of  the  usage  had  bees 
improperly  admitted,  first,  because  it  contradicted 
the  terms  of  the  charter-party;  and,  seoondlyf 
because  it  was  not  proved  affirmatively  that  the  pit 
was  aware  of  the  alleged  usage ;  and  against  that 
rule 

Meflish,  Q.  C.  and  Potter,  for  the  defts.,  now  showed 
cause. — The  Bombay  measurement  contended  for  faj 
the  defts.  as  the  correct  one  actually  represents  the 
cubical  contents  which  the  bales  occupied  in  the 
bold  throughout  the  voyage,  and  which  came  to 
within  six  or  seven  tons  of  the  ship's  capsci^, 
whereas  by  the  pit's  measurement  the  cargo  woqu 
represent  some  180  tons  more  than  the  ship  could 
contain.  The  question  turned  on  the  meaning  of  the 
word  "  delivered  "  in  the  charter-party.  That  wordhsd 
nothing  to  do  with  the  measurement,  but  was  in- 
serted only  to  show  that  any  cotton  not  delivered 
was  not  to  be  paid  freight  for.  Even  if  there  were 
no  usage  in  the  matter,  the  words  "  per  ton  of  tiif 
cubic  feet"  must  mean  the  space  occupied  in  the 
hold  by  the  cargo  which  the  Bombay  measurement 
accurately  represents,  and  which  tlie  Liverpool 
measurement  does  not.  The  pit's  witnesses  proved 
that  printed  forms  of  charter-parties  in  the  precise 
form  of  the  present  one,  with  the  word  "  delivered" 
in  them,  had  for  years  been  used,  and  freight  been 
invariably  paid  under  them,  according  to  the 
Bombay  measurement  The  word  ''delivered* 
meant  only  that  freight  was  not  be  paid  for  what 
was  not  delivered.  On  the  other  hand,  no  doubt, 
the  learned  judge,  Lush,  J.,  at  the  trial  said,  that  is 
our  construction  the  word  "delivered"  would  he 
superfiuous,  as  it  would  be  implied  by  law,  to  which 
the  answer  is,  that  it  is  not  unusual  to  find  super- 
fiuous expressions  in  a  mercantile  instrument 
Brokers  stick  to  printed  forms  as  if  magic  were  in 
them,  and  will  not  use  other  words,  for  fear  the 
courts  should  put  some  non-natural  interpretatioB 
on  them.  It  is  not  as  if  the  document  had  been 
drawn  by  a  lawyer,  who  would  know  what  the  lav 
would  and  would  not  imply.  Then  as  to  the  admis- 
sibility of  evidence  of  usage.  The  usage  proved 
extended  to  this  particular  form  of  charter,  and  set 
only  to  charters  generally,  and  therefore  it  ▼■! 
binding.  It  will  be  said  not  so,  for  want  of  notice 
on  plt.'s  part ;  but  the  law  assumes  that  a  person 
entering  upon  a  certain  trade  knows  the  costoii 
of  that  trade,  and  that  a  shipowner  trading  tt 
Bombay  must  know  the  usage  of  that  port. 

E,  James,  Q.  C.  and  J,  A,  RusseU,  contra,  for  the 

pit  (the  shipowner),  supported  their  rule. — Thecos- 

struction  that  the  defts.  contend  for  is  not  the  tne 

and  logical  one,  as  it  renders  necessary  the  itrikis| 

oxiXi  ltQ\s\.  >^  ^sQ»xi\.T«fit    of    the    'nnt^risl  wtn 
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the  parties  from  that  which  they  made  for  them- 
selves. The  court  will  look  at  the  instrument  and 
endeavour  to  ascertain  its  meanins:,  as  if  no  evidence 
of  usage  had  heen  given,  although  after  it  has  heen 
given  it  is  difficult  to  prevent  its  importation  into 
the  case.  In  the  ahsence  of  such  evidence,  can 
there  be  a  doubt  as  to  the  right  construction  of  the 
charter?  The  words  "cfc/iwer,"  "delivered^"  and 
•*  delivery "  occur  in  the  charter-party  three  times 
in  close  connection,  and  without  doubt  in  the  first 
and  third  instances  the  words  ** deliver"  and 
•*  delivery  "  mean  ex  necessitate  at  the  port  of  dis- 
charge ;  and  there  is  no  reason  either  on  the  face  of 
the  document  or  otherwise  for  putting  a  different 
construction  on  the  word  "  delivered^*  If  more  goods 
were  delivered  at  the  port  of  discharge  than  were 
apparently  received  at  the  port  of  lading, 
freight  would  be  payable  on  the  increased  quantity 
at  the  port  of  discharge.  That  was  settled  bv  Gibson 
T.  Sturge,  10  Ex.  626 ;  24  L.  J.  121,  Ex.,  in  which  the 
majority  of  the  Court  of  Ex.  (disseniiente  Martin,  B".) 
held,  that  the  freight  was  payable  on  the  measurement 
at  the  port  of  shipment.  That  case,  no  doubt,  was 
conmiented  on  in  the  C.  P.,  in  the  case  of  Coulthurst 
T.  Sweet,  L.  Rep.,  1  C.  P.  649,  in  which  there  was 
the  word  " delivered"  which  did  not  occur  in  Gibson 
T.  Sturge,  thus  showing  that  in  a  charter-party  like 
the  present  that  word  makes  all  the  difference. 
The  shipper  at  the  port  of  shipment  of  course 
endeavours  to  get  as  much  on  board  as  possible ; 
bat,  even  after  leaving  the  press  and  before  getting 
on  board,  it  expands,  and  so  the  whole  expansion 
does  not,  as  is  assumed  by  defts.,  take  place  in  the 
interval  between  unloading  and  delivery.  [Kelly, 
C.  B. — You,  in  fact,  claim  freight  for  178  tons 
more  than  the  ship  would  actually  hold.]  The  true 
principle  of  construction  is  to  give  effect  to  the 
words  used,  and  not  to  treat  any  of  them  as  sur- 
plusage. Here,  not  giving  a  different  construction 
to  the  word  "  delivered  "  from  that  given  to  the 
words  "deliver"  and  "delivery,"  in  the  same 
instrument,  and  not  rejecting  it  as  superfluous,  it 
clearly  means  and  shows  the  parties  contemplated 
payment  on  the  quantity  upon  delivery.  If  that  be 
so,  no  usage  or  evidence  of  usage  inconsistent  with 
or  varying  or  contradicting  the  charter  can  be 
admissible.  And  even  where  it  is  admissible  it 
cannot  prevail  unless  it  be  shown,  which  was  not 
done  here,  that  both  parties  to  Uie  contract  were 
cognisant  of  the  usage : 

Kirchner  and  others  v.  Venus,  12  Moo.  P.  0.  C.  361. 

Kbllt,  C.  B. — I  am  of  opinion  that  the  defts.  are 
entitled  to  retain  their  verdict,  and  to  the  judgment 
of  the  court  upon  this  rule.  The  first  question  de^ 
pends  upon  the  construction  of  a  clause  in  the 
charter-party  entered  into  between  the  pit.  and  the 
defts.  The  contract  was  for  the  conveyance  of  a 
cargo  of  cotton  from  Bombay  to  London  or  Liver- 
pool, as  the  charterers  might  order  on  signing  tiie 
bills  of  lading,  at  a  certain  freight  which  is  thus 
provided  for  by  the  charter-party,  which  says  that 
the  master,  on  signing  bills  of  lading,  shall  ^*  deliver 
the  same  in  any  dock  the  freighters  may  appoint, 
on  being  paid  freight  as  follows,  viz.,  lbs.  per  ton  of 
50  cubic  feet  delivered*^  Now,  I  am  of  opinion  that 
the  true  construction  of  that  clause,  supposing  there 
is  nothing  to  qualify  the  words  of  it,  is  that  the 
amount  of  freight  ^  to  be  calculated  upon  and  deter- 
jDiined  by  the  quantity  of  cotton  as  measured  and 
shipped  at  the  port  of  loading,  and  not  the  quantity 
as  delivered  at  the  port  of  ducharge.  There  can,  I 
think,  be  no  doubt,  taking  the  words  themselves, 
namely,  that  freight  is  to  be  paid  at  the  rate  of  75s. 
per  ton  of  50  cubic  feet,  that,  if  they  stopped  there, 
the  payment  would  be  upon  the  quantity  as  ascer- 
tained by  measure  at  the  port  of  Icuiding.  But  then 
it  is  said;  and  eapedaUy  on  the  aathohty  of  the 


recent  case  of  CouUkurst  v.  Sweet,  that  the  introduc- 
tion here  of  the  word  "  delivered  "  creates  a  diffe- 
rence, and  that  it  clearly  must  mean  that  the  cotton 
was  to  be  measured  and  paid  for  according  to  its 
measurement  upon  its  delivery  at  the  port  of  dis- 
charge.   To  my  mind,  however,    the    contract  is 
clear,  that  freight  is  to  be  paid  upon  the  quantity 
measured  and  shipped  at  Bombay,  and   that  the 
word  "  delivered"  simply  refers  here  to  the  actual 
quantity  delivered  at  the  port  of  discharge,  and 
means  no  more  than  the  word  **  deliver "  in  the 
previous  part  of  the  clause,  "  and  deliver  the  same 
in  any  dock  freighters  may  appoint,''  and  is  used 
merely  to  complete  the  sentence.    I  do  not  think 
the  word  can  be  struck  out,  because  it  has,  I  think, 
a  reasonable  meaning,^although  I  by  no  means  think 
it  was  at  all  necessary  to  the  full  effect  of  the  con- 
tract.   But  it  is  not  uncommon  in  mercantile  con- 
tracts of  this  character  to  find  expressions  used 
which  are   wholly   superfluous   and    unnecessary.. 
Upon   looking   at    the   cases    which    have    been 
cited   in  the   course  of   the   argument,    we  find, 
in  the  first  place,   the  case  of    Gibson  v.  Stiurge^ 
10  Ex.  626 ;  24  L.  J.  121,  Ex.,  which  is  a  stronger 
case  than  the  present  one  now  before  the  court ;  for 
there  the  freight  was  held   to  be  payable  on  the 
quantity  of  corn  as  shipped  only,  although  the  bulk 
of  it  had  increased  in  size  from  various  causes  in 
the  course  of  the  voyage,  and  the  shipowner  there 
might  naturally  and  justly  have  said  :  *'  I  have  con- 
veyed a  larger  quantity  of  goods  than  you,  the  shipper, 
supposed  were  shipped,  or  than  you  imagined  you 
were  bound  to  pay  freight  upon,  and  I  am  entitled  to 
a  larger  freight  for  the  increased  space  so  occupied." 
But  in  the  present  case,  the  increase  in  bulk  was  not 
proved  to  have  taken  place  during  the  voyage ;  and 
though  my  brother  Martin  differed  from  the  rest  of 
the  court  in   Gibson  v.  Sturge,  we  must  take  that 
case  as  we  find  it,  and  consider  it,  as  decided  by  the 
majority  of  the  court,  as  an  authority  in  favour  of 
the  defts.    With  regard  to  the  other  case  of  Coulthurst 
V.  Sweet,  L.  Kep.,  1  C.  P.  649,  it  appears  that,  with 
reference  to  this  very  point,  the  wonls  "  nett  weight 
delivered "   were    expressly   introduced   into   the 
charter-party  in  that  case,  in  order  to  avoid  the 
very  difficulty  which  occuired  in  Gibson  v.  Sturge^ 
and  on  which  Mr.  James  has  relied,  the  freight 
being,  in  Coulthurst  v.  Sweet,  expressed  in  the  bills 
of  l^iug  to  be  payable  at  so  much  per  ton  **  nett 
weight  delivered,"  conclusively  showing  the  inten- 
tion of  the  parties  that  payment  of  the  freight  was  to 
be  made  upon  the  actual  weight  of  the  cargo  at  the 
time  and  {dace  of  delivery.    That  case,  therefore,  is 
not,  so  far  as  it  goes  to  the  point,  an  authority  against 
our  decision  in  the  present  case.  It  appears  that  the 
quantity  of  cotton  uiipped  in  the  present  case,  and  on 
which  it  is  admitted  that  freight  is  payable,  amounts 
to  within  some  seven  or  eight  tons  of  the  total 
(quantity  of  cotton  which  the  ship  could  by  possibili^ 
contain,  and  that  the  larger  quantity,  upon  which 
the  pit.  seeks  to  be  paid  freight,  exceeds  that  total 
quantity  by  some  180  tons.    Now,  it  seems  to  me, 
in  the  absence  of  express  authority,  and  looking  at 
the  merits  of  the  case  as  between  the  parties,  that 
it  would  be  inequitable  to   permit  a  claim  to  be 
sustained  for  freight  upon  a  far  larger  quantity,  not 
merely  than  was  actually  carried   and   delivered, 
but  than  the  ship  could  have  contained.     Under 
these  circumstances,  therefore,  I  think  that  upon 
authority,  and  also  upon  principle  and  justice,  the 
right  construction  of  this  particular  clause  in  this 
charter-party   is,    that    the   amount    payable   for 
freight  is  to  be  ascertained  by  the  measurement  of 
the  cotton  at  Bombay.    Then,  secondly,  with  regard 
to  the  evidence  of  the  custom  which  was  given  at 
the  triid.    It  has  been  argued  before  us  ta-da.^  tJi&a^ 
it  was  not  a<i\Bn&%i^[A!&  Va.  >3aa  ^twwjqX.  <»afc>  "^^^^^ 
,  cannot  a«»e^  Vi  ififiuiX  ^w^wtoitfwu  \^isa5ia^^»^^««» 
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contrary,  that  it  was  properly  admitted.  In  mer- 
iuuitilu  contracts,  when  wonls  arc  used  that  arc 
capable  of  various  interpretations,  they  must  be 
construed  by  the  meaning  which  is  put  upon  them 
by  mercantile  men  of  exi)erience  conversant  with 
tlie  subject-matter.  This  course  has  been  followed 
to  such  an  extent  as  in  some  cases  almost  to 
contradict  the  natural  meaning  of  the  words  used. 
But,  in  the  present  case,  the  evidence  of  the  usage 
only  gave  effect  to  what,  even  without  the  aid  of 
such  usage,  would  seem  to  be  the  plain  and  natural 
construction  of  the  contract,  and  as  such  it  was 
clearly  admissible.  The  decision  of  the  Privy 
Council  in  the  case  of  Kirc/iner  v.  Veuusy  12  Moo. 
P.  C.  Cas.  3<>1,  shows  merely  that  persons  in  Liver- 
pool may  well  be  supjioscd  to  be  ignorant  of  rules 
that  exist  at  Sydney,  on  the  other  side  of  the 
globe,  and  that  in  such  a  case  they  arc  not 
bound  to  be  acquainted  with  them.  But  in  this 
case  the  contract,  which  related  to  a  matter  con- 
nected with  London,  Liverpool,  and  Bombay,  was 
entered  into  between  merchants  of  London  and  Liver- 
pool, who  were  cognisant,  or  must  bo  assumed  to  have 
been  cognisant,  of  the  customs  of  the  Bombay  trade. 
Under  these  circumstances,  I  think  evidence  of 
usage,  in  proof  of  the  ordinary  interpretation  put 
upon  such  a  contract  by  parties  in  the  constant  habit 
of  entering  into  similar  contracts,  was  admissible, 
although  there  was  not,  as  it  was  contended  by  Mr. 
James  there  should  have  been,  affirmative  proof 
first  given  that  both  parties  had  previously  heard  or 
were  aware  of  the  existence  of  the  custom  in  ques- 
tion. I  tliink  that  the  jury  were  not  only  right,  but 
bound,  to  presume  knowledge  on  the  part  of  all  the 
parties  to  such  a  contract  of  all  the  usages  connected 
with  or  bearing  upon  it.  Therefore,  upon  all  the 
above  grounds,  whether  with  respect  to  the  terms  of 
the  contract  itself,  or  the  admissibility  of  the  evidence 
of  usage,  I  am  of  opinion  that  the  defts.  are  entitled 
to  retain  their  verdict,  and  that  this  rule  should  be 
discharged. 

Ch  ANN  ELL,  B. — I  also  am  of  opinion  that  this  rule 
should  be  discharged,  and  have  but  little  to  add  to 
what  has  fallen  from  the  Lord  Chief  Baron.  Three 
questions  have  been  submitted  to  us.  I  think  that 
the  construction  of  the  charter-party  contended  for 
by  Mr.  Mellish  is,  without  reference  to  any  question 
of  usage,  the  true  one;  and  that  on  the  authority  of 
(Jihson  V.  Sturge,  I  do  not,  I  confess,  feel  at  all 
pressed  by  the  case  of  Coulthurst  v.  Sweet,  which  in 
my  judgment  by  no  means  proves  that  the  deci- 
sion of  the  majority  of  the  court  in  Gibson  v. 
Stujye  was  wrong.  As  to  the  second  point,  I  am 
of  opinion  that  the  evidence  of  usage  was  properly 
admitted.  It  was  not  offered  to  contradict,  but  to 
explain  the  contract,  and  I  think  that  the  case  of 
BoitomUy  V.  Forbes,  5  Bing.  N.  C.  121 ;  8  L.  J.,N.  S., 
85,  C.  P.,  is  an  authority  showing  its  admissibility. 
But  then  it  was  objected,  thirdly,  that  even  if  such 
evidence  were  admissible  as  a  general  rule,  never- 
theless it  was  improperly  admitted  in  the  present 
case,  for  the  reason  that  it  was  not  proved  that  both 
parties  to  the  contract  were  aware  of  the  existence 
of  the  UBfige,  and  the  case  of  Kirchner  v.  Venus,  in 
the  Privy  Council,  was  cited  as  an  authority  to  that 
effect.  Now  this  objection  to  my  mind  amounts 
only  to  saying,  not  that  the  evidence  was  inadmis- 
sible but,  that  it  was  incomplete  for  want  of  other 
evidence  that  the  usage  was  known  to  both  parties  ; 
being,  in  fact,  an  objection  rather  to  the  weight  or 
value  of  the  evidence  than  to  its  admissibility. 
The  three  i)oints  originally  made  are  thus  reduced 
in  fact  to  two,  namely,  first,  tlic  construction  of  the 
contr.  ct  itself ;  and,  secondly,  whether  the  verdict 
can  be  set  aside,  and  a  new  thai  had  on  the  ^^\ixi^ 


Baron.  With  respect  to  the  second,  it  is  to  be 
observed  that  the  rule  in  this  case  was  obtained 
only  on  the  ground  of  the  improper  reception  of 
evidence,  and  therefore  the  verdict  cannot  be  let 
aside  upon  this  rule,  because  evidence  was  properly 
admitted  which  possibly  was  incomplete.  But  being 
of  opinion  that,  although  the  evidence  was  admii- 
siblc,  yet  that  it  was  not  at  all  necessary  to  tiie 
arriving  at  a  true  construction  of  the  contract,  ill 
incompleteness  could  form  no  ground  for  a  new  trial, 
even  had  the  rule  heen  obtained  in  a  different 
form. 

PiGOTT,  B.— I  am  of  the  same  opinion.  I  enter- 
tain not  the  least  donbt  with  regvd  to  the  views 
expressed  by  my  Lord  Chief  Baron  and  my  brother 
Channell  with  regard  to  this  contract,  but  I  desire 
to  rest  my  judgme&t  upon  the  second  ground  tliat 
the  evidence  of  usage  was  admissible,  rather  than 
upon  the  construction  of  the  contract  apart  from 
that  evidence.  I  am  of  opinion  that  such  evidence 
was  admi:$slble  here.  The  case  of  Bottomky  v.  /br64c, 
wliich  has  been  referred  to  by  my  brother  Channell 
was  very  like  the  present  case ;  and  indeed  in  })ri]i- 
ciple  thore  is  no  difference  between  them.  There 
was  notliing  said  in  this  charter-par^  as  to  where 
the  measurement  was  to  be  made.  The  parol  evi- 
dence, both  here  and  in  Doltm»dey  v.  Forbes,  was 
offered  in  explanation,  and  not  in  contradictioa  of 
the  terms  of  the  written  contract. 

Rale  ditckarged,  (a) 

Attorneys  for  the  pit.,  Clarke,  Woodcock,  and 
Ryhnd,  14,  Lincoln*s-inn-ficld8,  agents  for  C.  TadAf, 
Bristol. 

Attorneys  for  the  defts.,  Uptoit,  JoJttuon,  and  UpU», 
20,  Austin-friars,  agents  for  Lowndes  and  CUk,  Livcr- 
pooL 

April  18  and  May  11,  1867. 

BURTOW   W.   PHTKERTOir. 

Contract  to  employ  a*  teaman — Ordinary  voyage— 
Nature  of  voyaae  altered  by  dedaratien  of  mm^ 
Increase  of  riw—IlkgaUty— Breach  of  comiraah^ 
59  Geo,  d,  c,  09. 

The  deft,  agreed  to  employ  Vie  pit,  on  board  a  ship  caBtd 
the  Thames,  for  a  period  not  to  exceed  twdvi 
months,  on  a  voyage  from  London  to  Rio  de  Janeiro 
or  any  port  or  ports  in  North  and  South  Amerift, 
or  certain  otfier  places  specijied  by  the  contract,  am 
back  to  a  port  of  discharge  in  tJte  United  Kingdom  ir 
continent  of  Europe  between  the  Elbe  and  BresL 

The  vessel  in  question  was  let  under  a  charter-par^ 
which  stipulated  that  the  said  vessel  being  imtenaedfir 
the  sei'vice  of  the  Peruman  Government,  in  case  ofktr 
captuit  or  loss,  the  diarterers  shoaldpay  to  the  owmn 
a  certain  sum  as  her  agreed  value,  i^e  started  from 
the  Thames  having  on  hoard  cort/«  ammrntitio*,  oW 
two  launrfies^  and  being  under  the  orders  of  a  PervioM 
on  board.  At  this  time  the  Penivicm  Crovemmentwos 
at  peace  with  Spain,  but  soon  after  the  nkfMutait  tf 


(a)  The  defta.  in  thui  actioo,  the  cbortareni,  bronckt  a  i 
ooUoa  {Knoop  and  another  v.  Bttokk}  a^aiust  cIm  present  plti 
the  sliipowner,  to  recover  mouey  paid  to  hisi  over  ead  than 
the  snin  dnc  for  freight  acconliug  to  tlieir  ralcolation  by  tl» 
Bombay  measaneineiit,  whidi  action  waa  triad  at  the  mms 
time  aud  as  one  action  with  the  preeent  caae,  aad  a  verdM 
was  taken  for  the  pita,  (the  charterera)  for  19U,  S<:  9dL  mA 
leave  was  reuerved  to  the  shipowner,  the  defL,  to  move  tt 
reduce  that  amoaut  to  641.  18a  !Mt.  and  a  nile  waa  eceoii- 
fngly  obtained  by  £.  Jam»,  Q.  C  to  that  «ITee(  aad  k 
was  arranged  that,  inasmuch  aa  the  two  o 
entirely  upon  the  same  paiat,  the  decision  on  the 
Toeut  of  the  rnle  in  the  one  ease  idiould  triad 
t>A«  Vdl  iQba  oVkifix.    Qcmaaquently  the 


IX 


of  that  evidence  having  been  admitted,    \jpoii  t\ve  \  oVAa^knn^  x^^i  ^<^  ^^^  ^^^  ^SDaaN«wt\  5aa  Caoip  m^  ««#r ?. 
&r8t  question  I  concur  entirely  with  the  l*otd  C\u«i  \  Bwcku^»»»i>ft^2«s^«Ki^ 
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lie  Thunet,  mr  ujom  drJartd  UtKtai  Pan  and 
iipaai,  and  tint  tuaal  prwJaination  woi  iimtd  bg  Hn 
JUaJetU/  amniug  utiUrality  on  Englith  MubfKtt,  Aj 
BnM  du  Ilixne*  tens  joined  bg  a  Prrmua  Utam- 
ram  i  jA<  (Acr  pmettded  abaa  (o  iJadiira,  viken  dt 
watjointd  Ofain  ty  IIk  tame  mia  and  aaotJuT.  Afta 
fmlting  mnm  esol  on  board  one  of  the  rrau,  she  matt 
ID  Compaq  loith  bolA  of  l/ttm  to  Si.  Viiuxat,  liaaaU 
patniig  betintat  lian  m  (Ae  voy.  At  St.  Vixau 
tie  liunicAM  wtn  put  on  beard  lia  nuu,  and  (Ae 
nun/  (A«ii  oroettdrd  lo  l^Aa  Boa,  ichtn  lit  two 
rami  arrivtd  thorthf  a/lentanU,  and  Iht  anuaaitioa 
wo*  /»(  an  board  one  of  thtm.  Tht  TlmmeB  Ihta 
procieded  to  Rio  aad  til  loo  ramt  arriead  tiat  lir. 
■erf  day.  Tao  dayi  afterwardi  out  of  liem  aalund 
a  .SpaauA  brig  aitd  bunt  ber.  l%e  eaptatn  thea 
amiamcai  kit  xnlaition,  actiiui  under  tir  urdtrt  of  (Ac 
Ptnaian  a^tnt,  to  proend  to  Cailao,  Itat  tie  exiiteace 
cfurar  iaeing  IheK  become  notorious,  the  pit.  rrfattii 
to  proered  avw  furtkrr  in  the  Thamcl  on  tht  grouml 
of  At  illt'jal  tad  danfitnmt  ckaraettr  of  tie  voyage, 
and  tcnii  Ittl  behind  at  Rio.  Upon  renmiitig  to  Eag~ 
la»dhe  brought  an  action  for  brtaA  of  tie  tngagemmt 
tnukr  iskifk  he  ah^iped  ; 

Beld,  (hiU  by  lie  breiiking  out  of  a-ar  audi  a  voyiiiie  ai. 
that  tht  rvuiel  unit  enifiujed  ujton  firraftitt  if  nut  itiei/itL 
at  Ifatt  on*  of  rxtraorJimiry  rak,  am  not  of  n« 
ordirniry  rtiaraelir.  *ua(  at  teiu  rnatemplaled  lig  thf 
lersa  Bf  lit  pll.'n  ragaftrmeul,  and  iher^fim  Aat  tit  , 
fiirlier  proaeaitioa  of  it,  and  thefailare  to  emploji  the 
pit,  on  tome  other  orainary  voi/aye  untiin  tie  tertne  of 
a  a  breach  of  contract ;  {dnbitmle 


Id  iiTMUd  kBd  trnpriMued  lb 


iddeprlTtdor  hi 


Branietil,  &) 

Simble,  per  Kr/lu,   C,  B.,  that  procetdifui  on  tit  voyage 
becOtae   illei/al    under   the    Fortign   knUttment   Acs 

(5a  6'™.  3,  r.  m). 

The  Rnt  coaot  of  tlie  decUratian  statod, 
lie  yeu  UM.  Out  dclt  being  lb>  mi 


N.neorSWp. 

PortofEeglmrT. 

M«t«rtNmn». 

Tl.*m«. 

I^don. 

The.e,erBli«n. 

iuwb»«n>nie>.»>. 

two  t*  raifMoA  M  ullon,  benliT  agm  \a  etrte  od  bo« 
lbs  Hid  >itii[>  lu  lbs  iHTani]  »im(i1U»  aiprcned  uilsH  Ihel 
reipecUre  aamea  go  ibe  yojige  from  London  10  Klo  Juidn 
or  un  pqrt  or  pom  In  Konb  «nd  Sontb  Am«Tlc»,  Norther 
and  Soultacni  PkIBc  ud  AUuitiD  Ooiuu,  WmI  \aiitt.  Cup 
ColcnlH,  ifedUerniieu,  ImlSi.  ChlDm  ud  Anblu  xn. 
AuUnlli,  Neir  ZealNid,  bnchivards  ud  ronnnbi  ir  nqulnt 
for  >  pi-riod  1101  lo  enved  tweliii  monibi.  ud  birk  lo  i  flni 
Blrt  at  dlHhirKB  In  llii>  I'nMti  XliiBdom  or  oonif"-"  ' 
Enrop* bMwKii  the  F.lhr aiidBrs*))  ■ndlheBuldcf 
loet  ttaeniMlviH  In  uiuidarly.  rslthlul.  honci 
r.  uid  to  be  at  all  Umm  diliftent  tn  thnlr 


mil  iMIr  Dunw  Mpmltieij 


Yet'diV  deft  did  not  mnploTsTpli 
■hip  ii^Qordlos  lo  Iha  uM  stn^Mmeni 
wu  emploTBd  ud  wqulred 
than  aecoidliHt  lo  Ae  laid  ag 


The  lecond  count  «et  (oiib  an  agreement  limilar 
to  that  in  tbe  Unt,  aad  alleged  ai  a  breach  that  the 
dcfl.  did  not  employ  pit.  according  to  the  aaid  agree- 
nient,  but  prevented  the  pit.  from  serving  on  board 
Che  taid  ihip  during  part  of  tlie  Biuil  voyage  by  tvX- 
iiig  anB  departing  with  her  froiii  Rio  do  Janeiro 
aforesaid  without  tbe  pit.  The  third  count  was  for 
falsely  repreacuting  the  voyage  on  which  the  ship 
wai  about  to  sail,  and  thereby  inducing  pit.  to  enter 
into  tlie  agreement  stated  in  the  first  count.  The 
fourtli  and  fifth  tounts  were  In  trespass  and  trover 
for  the  taking  away  aa&  coaveraion  of  tlie  plt-'s 
clothe!  and  tools. 

The  deft,  pleaded  fictt  and  secondly,  to  ihe  flrw 
count,  denying  the  promise  and  the  brench.  Thirdly, 
to  the  second  count,  denying  thopromiae.  Fourthlj, 
to  the  second  coiint,  that  he  was  alwara  read/  aiid 
willing  to  employ  the  pit.  according  to  the  said 
agreement,  bnt  the  pit.  absented  himself  from  the 
said  ship  and  did  not  at  any  time  off^r  to  perform 
his  duties  in  the  same  employment,  but  wholly  re- 
fused so  to  do,  or  to  be  employed  as  eforeaaid. 
Fifthly,  ti)  the  second  count,  that  after  the  said  con* 
tract  and  before  tlie  alleged  breach,  the  pit.  miscon- 
ducted himself  by  remaining  absent  from  the  laid 
ship  fiir  a  lonj-cr  perioil  than  that  fur  which  he 
received  leave,  and  Roing  "ti  shore  witlmut  Imvp, 
and  neglecting  his  duties  in  the  eaiil  ship.  siv\  failing 
to  perform  the  same,  whercupoo  the  deft,  discharged 
the  pit.  from  bin  service  in  tlie  said  slii]>.  uliich  wa« 
the  alleged  breach.  Sixthly,  to  the  bi-cond  eouot, 
(hat  after  tlic  making  of  the  said  agreement  and 
before  any  breach  thereof,  ttie  pit.  desertiil  the  said 
ship,  and  thereupon  the  defL  leicindeil  the  said 
agreement  and  discharged  the  pit.  Seventhly, 
eigbtlily,  and  eleventlily,  to  the  third,  fourth,  and 
fifth  counts  reapectively,  not  guilty.  Kinthly.  to  the 
fourtli  count,  leave  and  licence.  Tenthly  and 
twelfthly,  to  the  fourth  and  flfUi  cotmts,  not  pos- 

Upon  these  pleas  issue  was  joined. 

The  trial  Itook  place  on  Uic  £Utb  and  21at  Feb. 
at  Ouildhall,  before  Kelly,  C.  B.,  when  the  facU 
appeared  to  be  as  follows: — The  pit.  was  ■ 
marinerin  the  merchaot  service,  and  the  deft,  waa  (he 
masterof  asteam-veaaelcalledtheT'Aaiiiu.  Theownen 
of  the  Timta,  tbe  British  Colonial  Steamship  Curo~ 
pany  (Limited),  by  charter-party  dated  2<)Ui  Jan. 
]  8U4i,  agreed  to  let  the  ship  to  Messrs.  Thomson, 
Bunar,  and  Co.  for  all  lawful  service  and  employ- 
ment as  par  margin,  such  serrice  not  to  exceed 
twelve   calendar    months ;    the   charter    provided 

eer  nUa)  thatthe  said  ship  being  properly  equipped, 
should  proceed  to  sucb  ports  as  migb*  be 
directed  by  the  charterers  or  their  agent  on  board ; 
and  also  that  tbe  said  steamer  being  intended  for  the 
fervice  of  the  Peruvian  OovcmmenL  if  site  stiould 
be  burnt,  captured,  sunk,  damaged,  or  driven  on 
there  by  any  enemy  of  that  GuvernmcnL  tho  char- 
terer* BhouU  pay  the  value  of  her  (agreed  to  be 
4.'i,IXK)/.)  to  the  owner*,  or  make  good  any  *uch 
daniages. 

Upon  tbe  2.~ith  Jan.  the  pit.  was  engaged  by  the 
deft,  a*  one  of  tbe  crew  of  the  ship,  and  signed 
article*,  Ihe  terms  of  which  were  those  contained  Id 
the  declaration. 

The  pit.  went  on  board  the  ship  in  the  Victoria- 
docks,  and  sailed  in  her  lo  Bio  de  Janeiro,  where 
he  left  her,  refusing  to  proceed  fartlier  with  her.  on 
the  ground  that  the  further  prosecution  of  the 
voyage  had  beoome  illegal,  and  would  expose  him 
<o  extraordinaiy  risks  not  contemplated  by  the 
Jigreement  into  which  he  hail  entered.  The  fact* 
irith  refereuce  to  the  voy^e  are  so  fully  set  out  in 
ihe  judgment  ol  ttw;  >M<ux^t!Qa&\\.' 
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The  learned  judge  >t  the  trial  ruled  that  there 
VM  no  defence  to  the  action  ;  that  the  vojago  on 
which  the  ileft.  sought  to  employ  the  pit.  had  be- 
come, b;  the  bre&king  out  of  war,  if  not  illegal,  at 
least  a  voyage  of  a  differeat  character  front  that  on 
which  the  pit.,  bj  hia  article*,  had  conlracted  to 
serve,  and  that  the  deft,  had  therefore  broken  the 
contract  into  which  he  had  entered  with  the  pit. 
Be  therefore  directed  the  jury  to  find  for  the  pit., 
reierving  leave  to  the  deft,  to  move  b>  enter  a  non- 
suit or  a  verdict  for  himself,  on  the  ground  that 
the  facti  did  not  ahow  an;  breach  of  contract  on 
the  part  of  the  detL 

The  damage!  given  by  the  jury  included  a  aum 
for  the  clothea,  &c.,  of  which  the  fourth  and  fifth 
coanta  alleged  a  talcing  and  conversion,  and  al»o 
coQie^uential  damage  in  respect  of  the  pit. 'a  having 
beea  imprisoned,  wbcn  left  at  Jtio,  by  the  Peruvian 
authorities  as  a  deserter,  and  the  leave  reserved  iu- 
cluded  leave  to  move  to  enter  the  verdict  for  the 
deft,  on  the  counts  above  mentioned,  on  the  ground 
that  there  was  no  evidence  Co  aapport  them ;  and 
alto  to  reduce  the  verdict,  on  the  (pround  that  the 
conaeqnential  damages  were  too  remote.  The  def  t.'s 
counsel,  when  making  the  motion  referred  to  below, 
also  moved  for  and  obtained  a  rule  niti  upon  these 
poinls ;  but  the  facts  and  ai^mnents  with  respect  to 
that  part  of  the  case  are  omitted  as  immaterial  to 
the  present  report. 

The  SoUdH/r-Geatral  (with  him  C.  PoTloii,  Q.  C. 
and  BoiBpfui  now  moved  purauant  to  the  leave 
TMerved,  or  for  a  new  Uial  on  the  ground  of  ml»a 
direction.— This  voyage  was  perfectly  legal  io  its 
inception,  for  the  war  bad  not  then  brolcen  out. 
The  qneetion  thea  arises,  whether  upon  the  declara- 
tion of  war  it  became  illegaL  A  voyage  for  the 
.purpose  of  carrying  contraband  of  war  to  a  port  of 
one  of  the  belligereDts  is  perfectly  legal;  it  no 
doubt  subjects  the  ahip  to  the  possibility  of  seizure 
by  the  other  belligerent  in   the   exercise   of  his 

Expartf  Cianai-e,  re  GraiAmik,  84  L.  J.,  N.  8., 

17,  Buik. ;  12  L.  T.  Hep.  N.  B.  249; 
TIf  JititA,  L.  Bep.,   1  Adm.  li     13  L.  T.  Bcp. 

N.  S.  sua. 
[Mabtim,  B.— The  Tlumei  was  here  really  acting  as 
tender  to  these  meo-of-war  engaged  in  hostilities. 
Kellv,  C.  B.—And  sailing  under  the  orders  of  a 
Femviaa  officer.]  I  contend  that  there  is  nothing 
illegal  in  what  was  done;  it  only  subjects  the  vessel 
to  the  chance  of  seizure.  Surely,  if  it  is  lawful  for  a 
neutral  to  carry  goods  contraband  of  war,  such  as 
ammunition,  to  the  port  of  a  belligerent,  to  be 
thence  supplied  to  that  belligerent'a  vessels  of  war, 
it  is  lawful  to  do  what  this  veasel  did.  The  voyage 
was  not  illegal  under  the  Foreign  Enlistment  Act 
t59  Geo.  3,  c.  C9).  The  Ttb  section  of  that  Act 
malces  the  Stting  out  a  vessel  with  intent  or  in 
order  that  such  vessel  ahall  be  employed  in  the  scr- 
Tice  of  any  foreign  prince,  state,  or  potentate,  penal. 
Now,  here  the  rAonns  was  fitted  out  in  time  of  peace, 
and  the  inception  of  the  Toyage  was  legal.  [Bbam- 
WELL,  B. — la  the  actual  existence  of  a  war  neceasary 
tothe  operation  of  sect.  T?]  Itisclear  the  section  would 
tiot  apply  to  the  case  of  Stting  out  an  armed  vessel 
and  selling  it  to  a  foreign  prince  In  time  of  peace  ; 
it  is  quite  clear  that  that  ia  legal :  {Hobba  v.  Htm- 
ffli'nj,  17  C.  B.,  N.  S,,  791  i  12  L.  T.Bep.  N.  3.  205.) 
[KEr.LT,  C.  B.— The  queation  is  not  ao  much  wbelher 
Uie  voj'age  was  legal  or  not,  as  whether  the  extraordi- 
nary naks  incidental  to  auch  a  voyage  were  such  as 
the  pit.  under  hia  contract  was  bound  to  undergo.] 
The  direction  to  the  jury  was  based  upon  the  ille- 
gality  of  Sic  voyage.  If  the  objects  of  the  voyage 
might  poetibly  be  legal  even  after  the  commence-  \  \ 
mentofbostilitiea—and  there  was,  IcQateQd,aQtiaoK\  and. 
to  Mbow  that  tbey  were  neceawri^  iUegil— the  'yi«-  \ 


sumption  ought  to  be  in  favour  of  their  legaJin. 
It  was  at  least  a  queation  for  the  jmy  vbetter  oe 
objecta  of  the  voyage  were  ille^  Then  with 
rvipect  ta  Ihu  increased  risk,  that  alfordi  no  leaiCB 
lor  ihc  Bcsiiian's  rcfoaing  to  pro<ceed,if  the  vayige 
coiitiimcs  IciiaL  There  is  nothing  illegal  in  cho- 
tcriiic  a  vesael  to  the  Peruvian  Government  to  cany 
unimuiutioii,  even  in  time  of  war.  Tliere  ia  m 
ovidtnce  tu  show  concluaively  that  the  vessel  wti 
to  onfiaBO  in  hostilities  in  concert  with  the  Feni- 
vian  meu'uf-war,  and  though  ahe  was  acting  unda 
the  direction  of  a  Peruvian  officer  it  cannot  be  pae- 
sumed  that  his  oiders  would  be  illegal.  Evra  if 
the  increased  risk  entitled  the  pit.  to  refuse  tosecve 
any  longer,  it  cannot  entitle  him  to  treat  the  c^ 
tain's  proce^ing  with  the  voyage  as  a  breach  tl 
contract.  To  treat  it  as  such  would  be  equivalat 
to  sayine  that  the  captain  was  bound  to  proceed  to 
anmc  other  port ;  but  the  coal  on  board  wM 
the  proptrly  of  the  Peruvian  Government,  and  tbt 
M[)  w;is  ctmrtered  to  that  Oovetnnieiit.  The  aif- 
lam  H'iis  bound  to  continue  the  voyage  if  its  pnr- 
posL's  wore,  at  I  contend,  legal.  The  utmost  effect 
of  the  declaration  of  war  would  be  to  dissolve  tlis 
contrnct  and  entitle  the  seamen  to  leave  the  ship. 
Cut.  adc.  fmAl 
^fn}/  11.— KuLLT,  C.  B.  now  delivered  the  judg- 
ment of  himself,  Maarnt,  and  Pioott,  BB.— A 
question  of  ((reat  public  importance  arises  upon  a 
motioD  made  in  this  case  by  tlie  Solicitor-Qenerd 
for  a  new  trial,  or  to  reduce  the  damages ;  and  «• 
have  thought  it  right  to  consider  the  matetial  facia 
with  great  attention,  not  by  reason  of  any  doqtt 
entertained  (at  least  on  my  part)  as  to  the  substSB- 
tial  merits  of  the  case,  but  because  it  was  ttxni^ 
piisaible  that  tome  question  ought  to  have  been  left 
to  tbi'  jury  as  to  the  real  nature  and  character  d 
tbt-  arlvunture,  and  the  course  actually  adopted  by 
tiie  vesstl  ill  question  as  disclosed  by  the  evideou 
in  relation  to  the  two  ateam-rams  belonging  to  the 
Govi^niment.  and  engaged  in  hostilities  sigainit 
Spain.  Oil  Feb.  25,  1866,  war  waa  declared  belwaca 
Kpain  and  Peru.  On  the  13th  March  there  was  a 
pruclamstiun  under  the  Foreign  Enlistment  AcltS 
observe  strict  neutrality,  and  the  declaration  of  wK 
nnd  thi;  pnidamation  were  both  pnblisheii  in  ths 
iMiii-jt'..  Jt  is  necessary  that  I  shonld  read  tba 
material  portions  of  the  evidence  in  order  to  miles 
the  tadc  ix-rfectly  inteUigible.  The  action  mi 
brought  for  a  breach  of  contract  in  ce^ng  to  em- 
ploy the  pit.  as  a  mariner  on  board  a  ship 
en  a  voyage  to  any  part  of  North  or  SoolB 
America,  or  Australia,  and,  I  think,  swoa 
other  pnrta  of  the  world.  The  breach  alhml 
was  in  substance  that  the  deft,  ceased  to  empwy 
the  pit.  i>ii  any  auch  voyage,  but  employed  nia 
upon  anotber  and  diSereat  voyage,  and  that  bs 
suatnini-il  other  damage.  The  evidence  foi  Ihs 
pit.  was  to  thia  effect:  "I  am  a  mercantill 
iiiiirlTiLT.  aiKl  have  been  so  since  1834.  I  went  to 
the  ili;>'ks  mid  saw  the  captain — I  had  sailed  wjlk 
him  b^ffire,  1  asked  him  if  he  had  engaged  lui 
liaiids,  lie  said,  '  No ;  he  was  then  going  about  it,' 
I  met  bitii  the  next  morning  on  boud  the  Tloso; 
Ho  gave  tiic  a  note  to  go  to  the  shipping  maiKt 
and  ai^ii  my  articles.  Nothing  was  said  about  tlK 
nature  <if  the  employment.  He  said  probably  the 
voyage  would  be  about  six  months.  On  tiM 
-'."'th  Jan.  I  went. to  the  Saiion'  Home  in  Welt  - 
street  niid  si^^ed  articles.  Th^  vreie  read  to  me^ 
Nci  >ino  wa^  with  me.  I  went  to  the  captain  agsi^ 
and  be  gave  me  a  note  for  an  advance.  He  gave 
[lie  inaiructions  to  join  the  ship  the  next  dn  on  Ik* 
■iltii.  On  the  27th  Jan.  I  went  and  joinod  at  te 
Vic\oi:ia,-tloclti.    She  was  takiiiK  in  a  catm  of  coili 

.  C»i.  <ftA  %\sA.  IsK.  tlw  sUp  itiU 
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Gravesend.  We  took  in  130  casks  of  ammunition 
marked,  *Six  charges  for  3001b.  gun,  45lb.  of 
powder  and  shell.'  We  left  the  riyer.  Two 
launches  were  taken  on  board  in  the  docks.  One 
was  a  steam  launch,  one  not.  The  name  Indepen- 
damia  was  on  the  launches.  On  the  2nd  Feb.  we 
left  the  river  and  proceeded  to  the  Downs.  On  the 
3rd  Feb.  we  left  the  Dovms  and  went  down  Channel 
to  Portland,  thence  to  Torbay,  and  from  Torbay  we 
went  to  Brest.  On  the  10th  Feb.  we  arrived  at 
Brest.  We  did  not  go  into  the  harbour,  but  in  a 
wind-bound  bay.  I  went  ashore  several  times  with 
the  captain.  He  was  absent  from  the  ship  three  or 
four  days.  Custom-house  oflScers  and  authorities 
came  on  board  and  asked  the  chief  mate  where  wo 
came  from  and  other  questions.  There  were  then 
three  of  the  men  who  refused  to  go  on,  and  wished 
to  speak  to  the  consul.  The  men  tried  to  paint  out 
the  names  of  the  launches  by  order  of  the  officers.  The 
Independanxia  came  to  Brest  shortly  i^ter  we  did.  She 
went  up  the  port  among  the  French  men-of-war.  On 
the  22nd  Feb.  we  left  Brest.  When  we  got  under  way 
a  French  man-of-war  followed  us.  We  lost  sight 
of  her  at  one  p.m.  When  the  French  vessel  was 
lost  sight  of  we  altered  our  course  and  made  sail  for 
Madeira.  On  the  27th  Feb.  we  arrived  at  Madeira. 
The  harbour-master  came  and  spoke  to  the  deft, 
and  asked  where  we  came  from.  We  said,  *  From 
London,  in  twenty-eight  days.*  He  then  asked 
what  we  had  come  here  for.  The  captain  said  he 
came  here  for  orders.  He  asked,  *  Have  you  any 
aick  on  board  ? '  We  had  a  quarantine  flag'  flying. 
They  said  they  must  put  us  three  days  in  quarantine. 
On  the  4thMarch  the  Huasca  and  the  Independanzia 
arrived.  We  put  150  tons  of  coal  on  bourd  the 
lndq>endanzia.  She  lost  her  anchor.  On  the  7th 
March  we  finished  coaling  about  twelve  o'clock,  and 
then  got  under  way  with  the  two  rams  altogether. 
Rockets  for  signals  were  put  on  board  the  rams. 
We  heard  of  the  declaration  of  war  between  Peru 
and  Spain  for  the  first  time."  I  should  observe 
here  that,  though  that  is  the  evidence  of  the  ph.,  the 
mariner,  the  captain,  who  'was  afterwards  cidled, 
said  he  had  not  actually  heard  of  the  declaration  of 
war  until  after  he  had  arrived  at  Rio.  The  declara- 
tion did  in  fact  take  place  on  the  25th  Feb.  1866, 
and  it  formed  the  subject  of  a  communication 
between  the  two  departments  of  these  Governments, 
and  it  afterwards,  within  a  day  or  two,  appeared  in 
the  Gazette,  The  evidence  then  goes  on :  "  On  the 
12th  March  we  arrived  at  St.  Vincent.  As  we  went 
signals  passed  between  the  rams.  There  were 
Peruvian  officers  ou  board.  Borras,  a  Peruvian, 
gave  orders^  These  were  about  the  rate  of  sailing. 
The  Peruvian  officers  were  said  ^  be  passengers. 
We  found  out  afterwards  that  they  were  acting 
under  the  Peruvian  Government.  The  Thames  had 
a  bright  light  at  the  peak,  and  I  never  saw  such  a 
light  before.  We  discharged  one  boat  and  put  it  on 
board  the  Independanzia.  We  put  the  other  launch 
over  the  ship's  side  to  the  Independanzia^  We  took 
on  board  two  boats  belonging  to  the  Huasca,  We 
went  to  Pedro  Bay,  twelve  miles  south-west  of 
St.  Vincent.  The  two  rams  arrived  there  soon  after 
ua.  In  Pedro  Bay  we  put  on  board  the  ram  130 
cases  of  ammunition.  On  the  31st  March  we  arrived 
at  Rio.  On  the  1st  April  the  rams  arrived  at  Rio. 
On  the  3rd  April  a  Spanish  brig  was  brought  in  by 
one  of  the  rams,  and  was  afterwards  taken  out  of  the 
harbour  by  the  Peruvian  launch,  and  as  we  heard 
was  burnt.  The  deft,  said  they  might  have  given 
him  some  of  the  cordage  before  they  burned  her.  On 
the  6th  April  when  I  saw  all  this  I  went  away  from 
the  ship  to  an  island  four  and  a  half  miles  from  Rio 
with  two  of  the  crew.  From  there  I  went  to  Rio. 
I  went  to  the  British  consul  and  made  a  complaint 
to  him.  I  told  him  I  thought  I  had  got  upon  an 
illegal  Yoyage.  He  Baid,  *  Where  are  your  articles?' 


I  said  they  contained  nothing  about  supplying  Peru- 
vian rams  with  ammunition  and  stores.  I  asked 
him  for  a  certificate  that  the  voyage  was  legal,  and 
I  offered  to  pay  him  for  a  stamp.  He  said  he  was 
not  going  to  be  bothered  with  me.  I  asked  him 
what  protection  I  had  if  I  went  outside  the  harbour 
and  was  taken  by  a  Spanish  cruiser.  He  said, 
<  Come  to  me  when  the  Spaniard  takes  you.'  I  said 
it  would  be  too  late  then.  Allen  and  Keefe  were 
with  me.  I  then  applied  to  Captain  Dunne,  of  the 
Megcera,  and  told  him  what  I  had  told  the  consuL 
He  told  us  to  go  on  board  our  ship  and  we  should 
hear  from  him.  I  then  returned  to  the  Thames, 
Captain  Dunne  came  on  board.  The  captain  was 
ashore.  He  spoke  to  the  chief  mate.  Captain 
Dunne  asked  us  if  we  had  not  seen  the  British  con- 
sul since  he  had  seen  us  ?  I  said  *  No.'  He  said  to  the 
chief  mate, '  How  came  you  not  to  allow  them  to  go 
to  the  British  consul?'  Captain  Dunne  said  we 
should  have  to  go  in  the  ship,  but  we  should  have 
justice  sooner  or  later.  On  the  20th  April  I  went 
again  to  the  British  consul,  because  on  the  19th 
April  the  captain  called  us  aft — the  whole  of  the 
crew.  He  told  the  crew  he  was  going  to  clear  out 
at  Callao  on  a  private  enterprise,  and  he  would  give 
give  uall  per  month  addition  to  our  pay.  If  we 
refused  the  offer  that  day  we  should  not  get  it 
the  next.  We  did  refuse;  we  were  called 
out  again  in  the  evening.  The  captain  said  it 
was  little  use  going  ashore  to  the  consul,  for  he 
would  tell  us,  as  he  had  toM  us,  that  it  was  a  legal 
voyage,  and  we  were  bound  to  go  on.  On  the  20th 
April  I  got  leave  with  all  hands  to  go  ashore.  I 
went  to  the  consul  again,  and  also  to  the  Fnglish 
minister's.  I  repeated  the  complaint.  The  consul 
told  me  we  were  bound  by  the  articles.  At  the 
British  minister's  we  saw  the  secretary,  and  told 
him  the  nature  of  the  voyage.  He  was  of  opinion 
that  the  voyage  was  legal,  and  turned  us  over  to  the 
consul.  On  the  21st  April  I  was  arrested  by  the 
Brazilian  police.  They  took  and  locked  us  up,  five . 
of  us  at  night.  On  the  28th  April  others  of  our 
ship  were  brought  there  and  imprisoned.  We 
remained  imprisoned  until  the  2nd  May.  We  wished 
to  refer  to  uie  British  minister,  but  were  not  per- 
mitted. We  sent  a  note  to  the  consul,  and  then  we 
were  releasai.  A  gentleman  came  from  the  consul, 
certifying  that  we  were  British  subjects.  We  were 
told  we  might  join  the  Brazilian  army  or  navy,  but 
we  were  to  be  released.  On  the  2nd  May,  when 
we  were  released,  we  went  to  look  after  the  Thames, 
and  she  was  gone.  I  remained  at  Rio  till  the  2l8ty 
and  went  to  the  consul,  saying  I  was  destitute,  and 
got  a  certificate  from  the  consul  saying  that  I  might 
embark  in  any  ship.  On  the  21st  May  I  got  a 
passage  to  New  York,  working  my  way  in  the 
Gertrude.  On  the  7th  June  I  went  from  New  York 
to  London  in  the  William  Penn,  on  wages."  There- 
fore he  got  a  passage  from  New  York,  by  which  he 
earned  wages,  and  he  reached  London  on  the  23rd 
July.  Then  an  estimate  was  made  of  9/L  lis.  for 
wages.  He  claimed  20/.,  or  something  of  the  kind, 
for  clothes  which  he  left  on  board  the  Thames ;  and 
that  concluded  his  evidence.  Then  he  is  cross- 
examined,  and  he  says:  "I  have  been  thirty-two 
years  a  sailor.  The  last  ship  was  the  Vtrago, 
from  June  till  October.  I  came  from  Nassan 
to  Liverpool  in  the  Caroline,  I  had  a  dispute 
with  the  owner  of  the  Virago^  on  the  ground  of 
the  voyage  being  illegal.  Allen  was  with  me 
in  the  Thames.  He  said  the  voyage  was  illegal ; 
not  till  after  we  had  been  at  Madeira.  I  never  heard 
him  called  *  Lawyer  Allen.'  I  signed  articles  the 
25th,  and  not  the  29th  Jan.  I  saw  the  launches 
taken  on  board."  Some  attempt  was  made  to  show 
the  pit.  knew  the  illegad  nature  of  the  voya\s^.  I 
then  "jfut.  Vi  \3bft  c:,Q^QSk»(\  Vat  ^Cbr  ^^jSX.*  -^Cofe^&NSJR.'^ 
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nature  of  the  adventure  ufxtii  wliich  this  ship  was 
to  be  engafircd,  because,  if  that  wa^  so,  it  might  have 
the  effect  of  making?  the  contract  altogether  illegal, 
and  then  it  iiiip:ht  he  held  that  the  action  was  not 
maintainable  ;  but  the  answer  was  (and  there  is  no 
doubt  that  it  wa«  a  true  answer),  that  at  the  time 
when  the  ])1t.  was  eiif^ged  on  boanl  this  ship,  and 
the  car^o  wa.s  shipped  in  the  Thames  or  in  the 
dock,  ttiere  havinp  been  no  declaration  of  war  before 
the   Toyagc  itself,  anj  contract  relating  to  that 
voyage  was  ;;nW  fiiae  perfectly  legal,  and  there- 
fore I  thought  it  immaterial  to  inquire  what  sus- 
picion there  might  be  if  sooner  or  later  this  voyage 
which   was  legal  in  its  inception  became  illegiJ. 
Then  the  evidence  goes  on  thus:  ^'I  saw  the  launches 
taken  on  board.    I  did  not  make  inquiries.    I  had 
no  notion  what  sort   of  voyage  I  was  going  on. 
From  the  2:lrd  to  the  20th  it  was  not  talked  of— 
the  kind  of  voyage  we  were  going  on — I  did  not  talk 
about  this  at  alL    When  at  Brest  I  did  not  hear 
the  captain  had  been  charged  with  a  breach  of 
quarantine.     I  went  ashore  at  Uio   on   tlie  r>th, 
becanse  I  had  to  make  complaint  about  the  illegality 
of  the  voyage.    I  did  not  ask  for  leave.    The  chief 
mate  told  me  I  ha^l  been  absent   witliout  leave. 
The  20th  waa  a  liberty  day.    I  went  ashore  to  look 
for  rcdrc>ss.    The  deft,  did  not  tell  me  after  I  had 
seen  the  con;;iil  tlmt  I  had  better  go  back  to  the 
ship.    I  saw  the  consul ;  then,  the  next  morning,  the 
20th,  the  minister's  secretary ;   never  went  to  the 
Spanish  consul  or  minister.  Some  of  the  men  told  me 
that  the  Spanish  minister  had  told  tliem.  if  they  would 
leave  the  ship,  he  would  take  care  of  them  and  board 
them.    I  was  taken  up  on  the  2l8t  and  not  liberated 
till  the  2nd  May.    The  consul  did  not  tell  me  that 
I  had  deserted.    On  the  30th  April  I  was  taken 
before  the  magistrates,  and  they  talked  Portuguese, 
but  I  heard  no  charge.     1  never  signed  this  letter, 
but  Kecfe  wrote  it  and  put  my  name  to  it."    Then 
he  is  re-examined,  and  he  says,  "  Wlien  the  Thames 
sailed  from  London  I  had  no  knowledge  of  any 
ammunition  or  warlike  stores  being  on  board  her, 
or  of  the  purpose  of  the  voyage."    Then  several  of 
the  crew  were  called,  who  more  or  less  confirmed 
him,  but  on  any  point  on  which  the  evidence  might 
be  open  to  doubt  I  have  made  no  report,  because 
the  ground  upon  wliich  I  pronounce  the  judgment 
in  this  case  may  be  defined  by  the  evidence  given 
by  the  deft.  Capt.  Pinkerton.    For  the  defence  Capt. 
Finkerton,  the  deft,  was  called,  and  he  said :  "  I 
am  captain  of  the  Thames^  which  belongs  to  the 
British  Colonial  Steamship  Company.    It  ordinarily 
trades  to  Canada.    On  the  2()th  Jan.  it  was  chartered 
for  this  voyage,  *  for  all  lawful  services  and  employ- 
ments as  per  margin,  twelve  months.'    The  steamer 
was  intended  for  the  Peruvian  Government,  and  if 
damaged  or  burnt  by  enemy  of  war  they  valued  it 
at  45,000/.,  to  be  paid  by  the  charterers  to  the  com- 
pany.    Burton,  the  pit.,  came  to  me  and  asked  for 
a  voyage,  or  ratlier  I  met  him  in  the  docks.    On 
the  24th  Jan.  he  signed  his  articles.    On  the  2;lrd 
Jan.  he  was  on  board  in  the  Victoria-dockR.    On 
the  27th  Jan.  he  was  working  on  board.    On  the 
dlst  we  sailed.    During  the  whole  time  they  were 
taking  coals  and  provisions  on  board.    The  gun 
carriage  was  taken  on  board  about  the  29th  or  30th ; 
the  two  launches  on  the  31st.    At  Gravesend  we 
took  on  board  130  cases  of  powder  and  ammunition. 
Several  joined  at  Gravesend ;   all  the  rest  at  the 
docks.    When  we  went  to  Breat  I  went  ashore  to 
telegraph  our  arrival  to  the  owners.    I  got  into 
trouble  about  quarantine.    There  was  no  complaint 
of  anything  else.    The  Indmndanzia  left  London 
three  or  four  days  before  the  Thauus.    I  made  a 
communication  to  some  of  the  crew.    Allen  and 
Fuller  were  there.    From  Brest  we  went  to  Ma/^ieka^ 


arrived  at  Rio.    On  the  5th  April,  ten  a.m.,  bands 
came  aft  and  wished  to  go  ashore  and  see  the  coosol, 
saying  that  the  voyage  was  illcgaL    Pennissioo  was 
given  to  two,  Allen  and  Keefe.      The  plk  went 
without  leave.      On  the  r>th    and  6th   April  the 
pit  and  others  had  leave  to  go  to  the  consul.    The 
Thames  was  lying  at  Coal  Island,  four  miles  from 
Rio.    On  the  Uth  April  they  again  a^ked  to  go 
ashore.    All  wanted  to  go  and  see  the  consul  and 
speak  for  themselves.    All  went  and  were  told  to 
go  back  to  the  ship.    Thomas  HoUocomb  was  acting 
consul.    We  met  at  the  consul's ;  the  consul  asketl, 
*What    do    you    want    now?'      They    said    tlie 
voyage  was  illegal,  and  they  wished  him  to  look 
into  the  matter.    I  said  my  crew  had  come  aft  and 
wished  to  see  him  as  to  the  illegality  of  the  voyage. 
They  said  the  ship  had  carried  ammunition  and  had 
transhipped  it  to  a  Peruvian  man-of-war,  and  that 
she  had  also  arrived.   The  launch  and  the  provisions 
were  supplied  to  the  Peruvian  man-of-war,  and  that 
in  their  opinion  that  was  a  breach  of  neutrality,  and 
nuule  the  voyage  illegal.    I  told  the  consul  my  des- 
tination was  Callao,  and  told  him  I  did  not  know 
what  I  was  to  do  at  Callao,  but  I  was  acting  under 
tlie  order  of  the  charterer's  agent  on  board,  Borras, 
the    supercargo.      Ho   was    a    Peruvian :     I    did 
make  him  understand  that  I  was  to  act  in  all  re- 
spects under  the  direction  of  the  rams  Wlonging  to 
the  Peruvian   Government      I   had   ht^ard  that  a 
Spanish  brig  had  been  taken  by  tlio  Peruvians,  and 
was  a  prize.    It  was  taken  by  one  of  the  rams  from 
the  Spaniards ;  this  might  be  about  the  6th.    This 
was  the  talk  of  the  town,  aiul  the  consul  must  have 
known  it,  but  I  did  not  tell  him.    I  told  the  men  I 
was  going  to  Callao,  and  did  not  say  any  tiling  about 
a  private  enterprise.    They  knew,  and  everybody 
knew,  I  was  acting  under  orders  from  the  rams.    I 
told  the  men  I  would  raise  their  wages  if  it  was 
wages  they  wanted,  but  I  did  not  say  anything 
about  1/.  per  montli.    Tne  20tli  April  was  a  liberty 
day  for  all  to  go  ashore;. all  bands  went ;  Burton 
amongst  the  others ;  Burton  never  came  back ;  I 
saw  him  and  others  that  day;  I  tried  to  persuade 
him  to  come  on  board.    On  the  21st  all  were  ab- 
sent without  leave,  and  were  so  for  several  dsys 
afterwards.    On  the  25tli  I  went  to  the  consul  and 
complained  that    the    men   were    absent   without 
leave.      On    the  25th  there   is    an   entry   in  the 
log  that  the  pit  and  others   had   deserted.     Ths 
consul     indorsed    that    the    men    were    charged 
with    desertion,    and    that    he    had     made    in- 
quiries, and  as  far  as  he  could  learn  the  charge 
was  true.    On  the  25th  April  the  consul  told  me 
that  the  pit  and  others  were  at  St.  Christopher, 
and  were  paid  by  the  Spanish  Government    The 
consul  certified  that  he  certified  an  engagement 
with  new  men,  twelve  or  thirteen.     I  sailed  on  the 
28th,  and  then  had  coals  on  board,  but  no  munitiooi 
of  war.  Borras  ordered  me  to  proceed  to  Maldonado 
Bay,  in  the  river  Plata,  and   there  to  await  the 
arrival  of  the  rams.    In  pursuance  of  that  I  sailed, 
and  arrived  at  Maldonado  Bay  and  waited  till  tht 
rams  arrived,  four  or  five  days  afterwards.    Then 
we  went  in  company  towards  the  Straits  of  MagelUn. 
We  knew  before  we  left  Ri3  that  our  destination 
was  Callao.    We  stopped  in  Possession  Bay.    Then 
the  rams  took  the  coals  from  us.    We  went  10<> 
miles  farther,  and  Uien  they  ordered  us  not  to  pro- 
ceed to  the  Pacific,  but  to  go  home."    Then,  in 
answer   to  some   questions  pat  by  me.  he  says: 
**  When  at  Brest  and  afterwards  I  kne«*  that  war 
was  imminent  between  Spain  and  Peru.      I  did  not 
learn  that  war  had  actually  been  declared  iintil  I 
had  left  Rio."    Thus  it  appears  upon  the  evidence, 
alike  of  the  pit.  and  of  the  deft,  that  the  ship  took 
m  a  cax^o  of  coals  and  provisions,  togetlier  with  130 


sad  tbence  to  St.  Vincent  and  Rio.    The  lamt  wwit  \  caa'kA  oi  ammxmVCwci  wd^Xiiq  lauuchca,  one  of  thsn 
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After  touching  at  someplaces  on  the  English  coas^  she 
came  into  the  harbour  of  Brest,  and  was  there  joined 
by  the  /ndependanzia,  one  of  the  two  rains  belonging 
to  the  Peruvian  Government.      She  then  went  to 
Madeira,  where  she  was  joined  by  the  Imh'jttndanzia 
and  the  other  ram,  called  the  Huasca,  and  Uiere  put 
150  tuns  of  coal  on  board  the  Independdnzia,    They 
then  loft  Madeira  in  company  witli  the  two  rams, 
and  rockets  for  signals  were  put  on  board  the  rams. 
They  next  reached   St.  Vincent,   signals   passing 
between  the  rams  and  the  Thtunes,    At  St  YiOcent 
the  second  launch  was  put  over  the  ship's  side  into 
the  fndepcndanzia,  and  two  boats  belonging  to  the 
Huasca  were  taken  on  board  the   Tluunts,     From 
thence  they  went  to  Pedro  Bay,  twelve  miles  south- 
west of  St.  Vincent,  the  two  rams  arriving  shortly 
after  the  Thames,  and  there  the  Thames  put  on  board 
one   of    the   rams   the   130  cases  of   amnmnition. 
Thence  they  proceeded  to  Rio,  where  they  arrived 
on  the  3lBt  March,  the  two  rams  arriving  there  the 
following  day.    Two  days  afterwards  one  of  the 
rams  sailed  out  of  Rio  and  captured  and  brought  in 
as  a  prize  a  Spanish  brig,  which  they  afterwards 
took  out  again  atkl  burned,  upon  which  the  deft, 
ouserved  that  they  might  have  given  him  some  of 
the  cordage.    This  evidence  was  uncontradicteil  on 
the  part  of  the  deft.,  tlic  master  or  commander  of 
the  Thames,  who  was  himself  examined  as  a  wituMS, 
and  who  further  gave  in  evidence  the  charter-party 
of  the  ship,  from  which  it  appeared  that  she  was 
chartered  for  all  lawful  services  and  employments 
for  twelve  months ;  that  she  was  intended  for  the 
Peruvian  Government;   and  that  if  slie  should  be 
damaged  or  burnt  by  any  enemy  of  war,  she  was  to 
be  valued  at  45,000/.  to  be  paid  by  the  charterers  to 
the  company.  He  further  proved  that  the  IndeptM- 
danzia  had  left  London  three  or  four  dnys  before  the 
Thames.    He  admitted  that  the  pit.  and  the  other 
.seamen,  after  their  arrival  at  Rio,  insisted  that  the 
Toy  age  had  become  illegal,  und  desired  to  go  on 
shore ;  that  he  himself  (Capt.  Pinkerton)  had  told 
the  consul  that  his  destination  was  Cailao,  aad  that 
he  was  acting  under  orders  of  Borrai,  the  super- 
cargo and  agent  of  the  Peruvian  Government  on 
board,  and  that  it  was  understood  that  he  was  to  act 
in   all  respects   under  the  direction   of  the  rams 
belonging  to  the  Peruvian  Government.     He  ad- 
mitted that  he  knew  of  the  capture  uf  the  Spanish 
brig  by  the  Peruvians,  and  that  it  was  the  talk  of 
the  town  and  generally  known.    He  also  admitted 
that  he  had  told  the  men  he  was  going  to  Cailao,  and 
that  he  would  raise  their  wages  if  they  would  go 
with  him,  though  he  denied  Uiat  he  had  specified 
the  advance  of  1/.  per  month.    I  thought  upon  this 
evidence  that  the  contract  with  the  pit.   was  to 
employ  him  for  twelve  months  on  board  this  vessel 
free  from  any  other  charges  than  such  as  were  inci- 
dental to  a  voyage  for  ordinary  commercial  pur- 
poses, and  that  war  having  broken  out  between 
Peru  and  Spain,  two  states   in   amity  with  Uus 
countT}',  it  was  a  breach  of  that  contract  to  place 
the    vessel    under    the    orders    of    a    Peruvian, 
who     was    directing    and    causing    her    to    act 
in    concert    with    two    ships    of    war    belonging 
to.    Peru,    and     engaged     in     a(;tuAl     hostilities 
against    Spain,    and    so    exposing    the    crew    to 
the   danger  at  any  moment  of  the  loss  of  their 
liberty  or  of  their  lives.    It  is  possible  that  Borras 
might  have  given  no  orders  which  would  have  put 
the  ship  in  peril,  but  his  orders  might  have  been 
such  as  to  expose  her  to  an  attack  from  a  Spanish 
ship  of  war  within  an  hour  after  she  should  have 
left  the  port  of  Rio,  when  she  might  have  been  fired 
into  and  sunk  or  captured,  and  the  crew  made  pri- 
soners of  war.    The  pit  could  not  foresee  what 
these  orders  or  their  consequences  might  be,  but  he 
might  fairly  infer  from  the  mode  in  which  the  ship 
had  l^een  employed  in  aid  of,  and  in  concert  with, 


the  rams  from  the  time  when  she  had  quitted  Brest, 
that  she  would  still  be  directed  to  accompany  and  to 
supply  munitions  of  war ;  in  fact,  to  be  as  she  had 
beea,  a  store  ship  to  the  two  belligerent  vessels. 
It  is  enough,  in  my  opinion,  that  Borras  had  power 
so  to  employ  her.  If  this  evidence  raised  any  ques- 
tion of  fact,  it  diould  have  been  left  to  the  jury, 
but  it  appeared  to  me,  and  I  am  still  of  opinion,  that 
the  placing  of  the  vessel  at  the  disposal  of  and 
under  the  command  of  Borras  was  in  itself  a  breach 
of  the  contract.  It  is  unnecessary  to  determine 
whether  the  employment  of  the  vessel  in  the  way 
thus  proved  was  a  violation  of  the  59  Geo.  3,  c.  69. 
It  is  certjunly  against  the  spirit  and  intent  of  that 
Act  of  Parliament  which  recites  that,  "  the  engage- 
ment of  His  Majesty's  subjects  to  serve  in  war  in 
foreign  service  without  His  Majesty's  licence  (and 
the  fitting  out  of  vessels,  &c),  may  be  prejudicial  to 
and  tend  to  endanger  the  p&ice  and  welfare  of  this 
kingdom.**  Then,  by  sect.  2,  it  is  expressly  enacted 
that,  **  if  any  natural-bom  subject  of  His  Majesty 
shall,  without  such  leave  and  licence,  serve  in  and  on 
board  any  ship  or  vessel  used  or  intended  to  be  used 
for  any  warlike  purpose  in  the  service  of,  or  for,  or 
under,  or  in  aid  of  any  foreign  state,  &c.,  or  if 
any  natural-born  subject  shall  without  such  leave 
agree  to  go  or  shall  go  to  any  place  beyond  the 
seas  with  intent  to  serve  in  any  warlike  operation 
whatever,  in  the  service  of  or  under,  or  in  aid  of 
any  foreign  state,  &c.,  as  an  ofilccr,  sailor,  or 
mariner  in  any  such  ship  or  vessel,  it  shall  be 
a  misdemeanor;  and,  by  sedt.  0,  offences  com- 
mitted out  of  the  United  Kingdom  may  be 
tried  at  Westminster.  By  the  7th  section  it  is 
made  an  offence  to  fit  out  a  ship  to  be  used  in 
aid  of  a  belligerent  as  a  store  ship,  but  the  ofifence 
must  be  committed  within  the  British  dominions. 
This  ship  was  so  fitted  out  in  London,  but  before 
the  declaration  of  war,  and  therefore  the  offence 
was  incomplete.  But  it  was  actually  used  as  a 
store  ship  after  the  declaration  of  war,  and  con- 
tinued to  be  BO  used  under  the  orders  of  Borras 
after  the  pit.  had  quitted  the  ship  and  the  ship 
had  quitted  Rio.  If  then  it  were  necessary  to 
decide  the  question  I  shouM  hold  that  to  serve  on 
board  a  vessel  used  as  a  store  ship  in  aid  of  a 
belligerent  ship,  the  fitting  out  of  which  to  be  so 
used  is  an  offenoe  within  the  7th  section,  is  a  serving 
on  board  a  vessel  for  a  warlike  purpose  in  aid  of  a 
foreign  state  within  the  2nd  section.  But  if  this  were 
doubtful,  I  am  of  opinion  that  so  to  employ  this 
vessel  was  a  breach  of  that  which  I  hold  to  be  the 
contract  with  the  pit,  namely,  to  employ  him  and 
the  rest  of  the  crew  for  a  specified  period  on  board 
this  vessel  upon  an  ordinary  commercial  voyage. 
It  is  impossible  not  to  see  that  by  adventures  like 
these  this  country  has  been  brought  to  the  very 
verge  of  war,  first  vrith  the  United  States  and  then 
latterly  with  Spain ;  and  I  think  that  we  ought  not 
to  permit  a  doubt  to  be  entertained  whether  to 
encourage  and  employ  the  crew  of  a  British  ship  in 
such  an  adventure  is  within  the  terms  of  a  lawful 
contract  like  that  whkli  has  been  entered  into 
between  the  deft,  and  the  pit.  I  am  therefore  of 
opinion  that  there  should  be  no  rule  in  this  case 
except  as  before  intimated  to  the  Solicitor-General, 
to  reduce  the  damages  in  respect  of  the  loss  of 
dothes  and  the  imprisonment  of  tlie  pit. 

Braxwell,  B. — I  confess  I  am  not  of  that 
opinion.  For  I  think  the  rule  ought  to  have  been 
grantetl.  Not  that  I  am  prepared  to  say  that  I 
think  the  Lord  Chief  Baron  was  wrong  at  the  trial, 
but  I  am  not  satisfied  that  he  was  right,  and  I  have 
sufficient  doubt  about  it  to  make  me  think  that, 
instead  of  its  being  discussed  without  a  rule  being 
granted,  it  would  have  bwAik.  VsfeVXKtM  *v\.  Vwv^N:^^ 
dASCUBSed.   i!h«    1^  TvX'Si  \MMi  \jwea.  ^bcmj.\r^« 
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difflcQlt;  I  r^l  About  it  ii  thia :  I  quite  agree  ttut 
if  thii  Te«Bel  woi  intended  to  go  on  That  they  call 
a  warlike  voyngc,  tbat  i«,  ■■  a  tender  to,  cr  consort 
of  the  nuns,  the  men  were  entitled  to  aaj,  "  We 
eDgaged  to  go  on  n  T07age  of  peace,  and  not  to  go 
on  a  T07age  of  war  in  tbe  courte  of  which  we  migbt 
be  subject  lo  be  fired  into  and  shot ;"  but  the  doubt 
I  entertain  is  this,  if  all  she  was  going  to  do  was  to 
carry  contraband  of  war  from  port  to  port,  and 
poiaibly  have  Co  run  a  blockade,  I  am  not  so  clear 
that  the  pit.  WHB  entitled  to  saT,  "That  is  not  a  voyage 
1  have  undertaken  to  go,  and  unless  yon  lake  me  on 
•ome  other,  I  am  entitled  to  eay  you  hare  discharged 
me."  That  is  the  doubt  I  have.  I  do  not  say  that 
even  then  the  pit.  would  not  bare  beea  entitled  to 
recover,  tie  may  hare  been,  but  I  should  like  to 
have  had  it  discussed.  Now,  as  I  understand,  the 
direction  to  the  jurywas,"whu:heTerTiew  is  correct, 
the  pit.  ia  entitled  to  your  verdict."  I  say  for  that 
reason  I  am  in  doubt,  because  a  jury  ought  not  to 
be  told  to  find  a  verdict  for  the  pit.,  unless  on  any 
view  of  the  admitted  facta  he  is  entitled  to  it.  So 
I  tiiink  there  ought  to  have  been  a  rule.  I  do  not 
differ  from  any  law  that  was  laid  down,  but  I  want 
to  be  more  advised  upon  it  before  I  eipreaa  an 
[  am  siue  that  no  man  can  be  more  ready 
to  do  anything  to  discourage  this  sort  of 
Dusincsa,  which  in  my  opinion  ha«  as  Uttlc  to  do  with 
legitimatecommerceassmnggliogbas.  But,  for  the 
Tea*ona  I  have  given,  I  should  have  been  glad  if  a 
rule  had  been  granted. 

Bale  refined. 
Attorney*  for    the    defti.,    Biichoff',    Cox,    and 


SanI 


Tuadas,  Fd>.  19,  1867. 
Tub  C.1THCAKI. 


Jfor(ja3«— 2*  Vkt.  e.  10,  a.  11—25  tf-  26  Vict. 
c  68,1.  8. 

Where  a  tait  has  been  broaghl  to  enfonx  a  mortgagt 
wilier  the  24  Vicl.  e.  10,  i.  II,  and  tie  aA^  hat  btm 
armtiii,  the  Court  inS,  vhere  Jto  prefudice  to  third 
parlies  can  ariie,  enforce  the  emittes  againtt  the 
_.. ._  jjj.  t/uifcrc/unil  l^ipping  Act  Amend- 


trtgagttt, 

C  teas  the  regiilered  omns 
mortgagee,  tAtJirsl,  dated  ,  ,   _ 

Hay  3,  leSG,  to  the  M.  C.  Company ;  the  Kamd  to 
R,  theden.  To  enisle  C.  to  ditchargelhe  debt  of  the 
M.  C.  Company,  W.  and  S,,  the  pile,,  adcanced  a 
sum  of  money,  the  deft.  R.  acting  in  the  transaction 
as  C.t  agent.  The  pltt.  W.  aiia  S.  took  as  teaaity 
a  Iransfir  of  the  first  mortgage,  ami,  as  a  suppit- 
meatal  security,  made  an  indenture  with  C,  wkiiA  was 
executed  on  April  19,  immediatdy  afler  the  execu- 
tion of  the  transfer  of  the  first  mortgage ;  it  had  been 
Jurtiur  agreed  ihat  the  deft.  R.'s  mortgage  should  be 
cancelled  to  gice  priority  to  this  intientare  of  April 
19,  a  re-mortgage  to  be  made  to  him  suhnquently. 
R'$  mortgage  was  cancelled;  but,  instead  of  a  le- 
mortgage,  C.  gave  the  deft.  R.  a  bill  of  salt,  ihuf 
constituting  him  the  ownerof  the  vessel.  Pits,  alleged 
this  to  be  without  their  iaiowlei^e ,-  but  it  appeared 
that  they  had  sufficient  aiporttmity  of  huncing  it,  and 
there  was  no  fraudulent  con^abnent  of  the  fact. 
Under  the  indenture  of  April  19,  1866  the  first  pay- 
ment was  to  be  made  to  the  pits.  W.  and  S. 
on  the  lOth  Oct.  IB6G,  excqil  in  reipect  of 
a  tfiaS  sum  to  he  adcatKtd  <m  a  port  mort- 
•    secure     thi»    the    tAip'*   vegiater    ■ 


[Adx. 
ronfivm  Middlahnroii^  (a 


liip  to  taJce  a  cargo  of  ironfnim  iU 

Alexandria;  pits.    IfContf  &  that  govt  ta  the  Aa't 

register,  as  under   this   agreement,   tbtted    6th   Ja> 

1866,  pits.  W.  and  S.  were  in   lie  first  mttaaet  (• 

recaoe  the  freight,  out  of  whici   the  port  wartgagi 

and  disbursements  were  to  be  paid.     C.  entered  I'afs 

this  diarler  as  owner.     The  vtmel  imu  taJcas  to  MO. 

mitrolore, 

I  take  hit  orders  fnmi 

t  the  deft.  R.     The  deft. 

ouimand  of  the  vt^td,  and  on  tit 

obey  an  order  of  his  dismissed 

and  appointed  another.     The  pa.  S.  then  icett 

down   and    went   on   board  mth    the    late  master 

Eventually  aB  parties  Kwnt  before  a  magistrate,  who 

decided  in  favour  of  the  deft.  IL,  who  proved  hiattlf 

to  be  the  registered  owner,  to  the  aU^ed  turprite  of 

pits.     A  suit  iDOi  brought  in  this  coarl  on  the  iSlI 

Jujie,  pits,  having  on  that  dag  arrested  the  ship  .■ 

Held,  that  the  court,  having  regard  to  the  equities  helKee* 

the  parties,  wouit  read  the  mortgage  of  icAteA  pita. 

were   tranifereet,  and  the    agreements   as   a  whaie, 

and  though  the  mortgagt  money  was  paytJJe  under  Iht 

original  mortgage  on  May  3,  yet,  as  under  the  inde^ 

turi    of  April    19,   the   first  paipmeni    was    not    tf 

be  made  till  Oct.  19,  the  pits,  had  no  n'oAf  to  arrat 

the  vessel  under  that  mortgage;  nor  had  Aey  a  right  le 

arrat  the  vessel  for  ditburtemenls,  at  under  the  ogrm- 

ment  of  June  8  the  pItt.  toere  to  pay  themtelctt  out  o^ 

the  freight  when  recetvod;  the  tail  therefore  should  St 

dismissed  with  costs. 

And,  at  the  pits,  viere  in  full  ponetsion  of  the  facts,  aid 

must  be  held  litMe  for  the  leoal  iffett  of  their  own  acts, 

after  giving  due  uieight  to  the  decision  in  the  Evanga- 

lumoa.  Swab.  878,  this  mu  a  cote   where  dantagm 

should  be  auiarded  to  the  defU.,  the   damages  to  il 

aitetted   in   the   utiuit  way   by   the    regitlrar   atd 

merchants. 

Thii  caae,  which  occupied  part  of  several  dayi, 
concluded  on  the  2nd  Feb.  It  was  a  suit  bron^ 
under  the  Admiralty  Court  Act  of  1861,  to  enforce 
a  mortgage  for  20901.  The  facto  are  aet  out  at 
length  in  the  following  judgment,  delivered  Feb.  19. 

Brett,  Q.  C.  and  Pritchard  for  pit*. 

Cohen  for  detU.  • 

Dr,  LcaiiiHOTOii.— The  pita,  are  Mesart.  Wnllf 
and  Smith,  ahipbrokers,  in  uie  city  of  ZfOndon.  Iba 
deft.  Alex.  Robinson  describes  himaelf  as  a  ship- 
owner. The  deft,  became  the  owner  of  this  vesid, 
the  Cathcari,  in  the  month  of  Aug.  1S65,  by  a  bill 
uf  gale  from  a  Mr.  Rennie  of  Aberdeen ;  the  purchase- 
money  was  2250/.  Half  of  this,  according  to  Iha 
deft.'s  account,  wa«  paid  in  cash,  for  the  other  half 
he  gave  hia  acceptance,  to  fall  due  on  the  16tb  Maidi 
186G.  Aa  a  security  for  the  payment  of  the  accep- 
tance he  gave  to  Mr.  Kennie  a  mortgage  on  the  shn^ 
ilated  the  18th  Sept.  On  the  1st  Feb.  1866  the  deft, 
[laid  off  Mr.  Kennie,  by  cash  received  from  the  Maii- 
lime  Credit  Company  (Limited),  and  Mr.  Rcnnie'i 
mortgage  was  cancelled.  The  arrangement  between 
the  deft,  and  the  Maritime  Credit  Comp«ny  wtf 
this :  the  deft,  gave  them  his  acceptance  of  a  bill  of 
exchange  for  1650Z.  to  fall  due  on  the  8rd  Hay, 
whilst  uie  company  advanced  to  him  that  same  sum 
(I6o0f.)  less  deductions  for  commission  and  interest 
to  accrue  up  to  the  Srd  May,  amoaating  tc^ethef 
to  UL  13a.  8d.  The  deft,  also  gave  them  a  mort- 
gage, which  was  dated  the  1st  Feb.  1866.  It 
was  a  mortgage  of  the  vessel  only,  not  of  frei^tam 
policies ;  it  purported  to  secure  not  only  the  pay- 
ment of  the  bill  of  exchange,  but  also  the  repayment 
_     .   ..  .      .J     .  lA  Mi^  tortoex  idyince*  that  might  be  mad«  to  the 

yieeti  tar  to    W.  and  S.      By  tn  ttibaequsnt  ogres-  \  ^V  'b'^  'Ooe  cwaouii  ■   ^mfc^a,  aa  a  mattta  fl( 
men^  the  ptlt.  W,  ami  S.ptxi<xrtd  acfcwier /cnrtlieVlMA,TOi  lai4i»i.»to»iin*-«««Lmift»_  ^SL,^s^«lM 
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the  mortgage  was  not  a  port  mortgage,  but  it  was 
BO  practically,  for  the  company  took  possession  of 
the  register,  without  which  the  yessel  could  not  be 
cleared  outwards.  This  mortgage  was  registered  on 
the  2nd  Feb.  The  Maritime  Credit  Company  were 
thus  the  first  mortgagees  of  the  yessel.  On  l^e 
€th  March  the  deft  bj  bill  of  sale  transferred 
the  yessel  to  Conte,  a  gentleman  who,  accord- 
ing to  his  own  account,  had  been  engaged  in  the 
Italian  trade,  subject  of  course  to  the  mort- 
gage of  Feb.  1,  and  on  the  same  day,  Biarch  6, 
Conte  mortgaged  his  equity  of  redemption  in  the 
yessel  to  the  deft,  for  850/.  On  the  15th  March 
this  mortgage  was  registered.  The  result  of  these 
transactions  was,  that  Conte  was  the  registered 
owner  subject  to  two  mortgages,  first,  to  the 
BCaritirae  Credit  Company  for  1650i ;  secondly,  to 
the  deft,  for  850^  In  April  the  first  dealings  of 
Conte  and  the  deft,  with  the  pits.  commence£  It 
appears  that  there  was  some  prospect  of  procuring  a 
charter  from  Messrs.  Liyingstone  for  the  yessel  to  go 
to  Rangoon  and  Moulmein,  but  there  was  a  dififtculty 
with  the  Maritime  Credit  Company,  who  refused  to 
part  with  the  register  so  as  to  let  the  yessel  go 
until  the  1650/.  had  been  paid.  The  deft  offered  to 
the  brother  of  the  pit.  Smith  50/.,  if  he  would  find 
some  person  to  advance  the  money  to  pay  off  the 
Maritime  Credit  Company.  Mr.  Smith  then  in- 
troduced the  deft,  to  the  pits.,  who  up  to  that  time 
were  perfect  strangers  to  the  deft  and  Conte.  The 
pits,  required  to  see  Conte's  references,  and  finding 
them  satisfactory,  entered  into  negotiations  with  tiie 
deft,  who,  as  the  pits,  were  informed  by  Conte,  had 
authority  to  act  for  him  ^Conte ),  and  to  arrange  the 
details  and  the  chartenng  of  the  yessel.  After 
some  unsuccessful  overtures  the  pits,  sent  to  Conte 
the  letter  of  April  17,  containing  the  following 
offer  : 

4,  Bailway-plftce,  Fenchnrch'Street, 
17th  April  1866. 
O.  Conte,  Esq.,  care  of  Messrs.  Smith  Brothers  and  Ca' 

Dear  Sir,— We  are  willing  to  advance  yon  150<M.  on  a  clean 
mortgage  of  the  Catheart  on  the  following  conditiona,  viz. : 

That  the  balance  of  homeward  freight  due  on  ship's  arrival 
in  Qreat  Britain  be  indaded  in  such  mortgage. 

That  we  insure  the  ship  oat  and  home  for  80002.,  and  also 
the  homeward  freight,  premiums  on  which  are  to  be  paid  as 
tn  cash  before  the  vessel  sails,  and  the  policies  to  remain  In 
onr  handa 

That  we  have  2|  per  cent  on  the  freights  of  this  vessel  nntll 
(be  mortgage  be  paid  off,  whether  the  charters  be  effected  by 
as  or  not,  and  that  she  is  to  be  reported  by  us  or  oar  agenta. 
On  her  return  to  Great  Britain,  paying  us  ten  guineas  if  from 
a  long  voyage,  or  five  guineas  if  from  a  short  one. 

That  we  receive  10  per  cent  interest  per  ■Ji""Tn  for  the 
money  lent  in  this  mortgage,  and  an  extra  2|  per  cent  commia- 
■ion  on  300/.  of  same. 

That  750^.  is  to  be  paid  back  by .  yon  with  all  interest  and 
commissioQ  thereon  within  six  months  from  the  date  of  mort- 
gage and  the  balance  within  twelve  months  from  same  date. 

That  our  solicitor  draw  up  the  mortgi^e  at  yoar  expense, 
and  that  the  same  be  executed  and  the  money  paid  over  in  Us 
presence. 

1«H)2.  to  be  advanced  on  a  port  mortgage  on  demand,  yon 

?aying  us  2|  per  cent  commission  and  interest  at  the  rate  of 
0  per  cent  per  annum. — We  are,  dear  Si^^ours  truly, 

wuLPr  and  Smiths 
P.  S.— It  is  agreed  that  the  above-mentioned  sum  of  16602.  is 
to  be  employed  in  transferring  the  present  mortgage  of  like 
amount  and  on  the  said  ship  Catheart  from  the  MaritSne  Credit 
to  ourselvee.  Wclpp  and  Surra. 

I  accept  the  above  on  behalf  of  the  owner  Mr.  G.  Ccnte,  and 
for  myself  as  second  mortgagee.         Alxxaxdxk  Bobixson. 
17th  Aprfl  1866. 

I  accept  the  abova  G.  Contb. 

Tliis  letter  of  the  pita,  to  Conte  of  the  17th  April 
was  the  basis  of  all  future  arrangenicnts,  and  it  is 
important  for  the  proper  understanding  of  the  sub- 
sequent course  of  events  to  consider  its  contents 
somewhat  minutely.  In  the  first  place,  it  is  clear 
that  on  tliis  occasion  both  Conte  and  the  deft, 
represented  themselves  to  the  pits,  to  be 
what  they  then  actually  were,  namely,  the  one 
the  registered  owner  of  the  yessel,  the  other  the 
aecond  mortgagee  of  the  yessel,  and  acting  as  agent 


for  the  registered  owner.    In  the  second  place,  to 
compare  the  position  which  the  Maritime   Credit 
Company  were  holding  with  that  which  the  pits, 
were  about  to  adopt,  tiie  position  of  the  Maritime 
Credit  Company  under  the  mortgage  was  this,  thev 
held  what  was  substantially  a  port  mortgage,  their 
security  was  the  security  of  the  yessel  alone,  and 
the  thmg  secured  to  them  was  the  payment  df  Hie 
deft's  acceptance  for  1650^,  without  interest  (that 
haying  been  already  deducted),  on  May  drd.    But 
by  the  arrangement  about  to  be  made  with  the  pits., 
the  mortgage  to  the  pits,  was  to  be  a  free  one,  at 
least  to  the  extent  of  1500il,  together  with  diyers 
.  commissions,  premiums,  &c.,  and  this  money  was  to 
be   repaid,  half  at  the  expiration  of  six    months 
after  the  new  mortgage,  and  the   other  half   at 
the  expiration  of  a   year.    In  addition   the   pits, 
were,    if    required,    to    adyance    150/.    upon    a 
port  mortgage.    The  first  idea  may  haye  been,  that 
the  mortgage   to    the  Maritime   Credit  Company 
should  be  cancelled,  and  that  the  whole  of  the  agree- 
ment between  the  pits,  and  Conte  should  be  embodied 
in  a  single  new  mortgage  to  the  pits.    But,  as  would 
appear  m>m  the  postscript  to  the  letter  of  April  17, 
and  from  an  item  in  Mr.  Billing's  bill  of  costs,  the 
course  preferred  was  for  the  pits,  to  take  a  single 
transfer  of  the  first  mortgage,  and  in  addition  to 
take  a  supplementary  security  in  order  to  give  effect 
to  the  rest  of  the  arrangement.    But  at  this  time 
the  deft,  was  second  mortgagee,  and  as  such  would  of 
course  rank  behind  the  transferee  of  the  first  mort- 
gage, but  before  the  holder  of  any  mortgage  dated 
subsequently  to  his  own.    In  order   therefore  to 
secure   for   the   pits,    complete   priority  oyer  the 
deft,  the  pits.'  solicitors  thought  it  necessary  to 
stipulate  that  the  new  mortgage  to  the  pits,  should 
be   a   clean    mortgage.     And  accordingly  it  was 
yerbally  arranged  between  the  parties  that  before 
the   security  to   the  pit.  was  executed  the  deft, 
should  cancel  his  mortgage,   it    being  of  course 
understood  that  after  the  pit.  had  been  so  secured, 
his  mortgage  should  be  renewed.    In  pursuance  of 
this  arrangement  the  first  step  taken  was  for  the 
pits.'  solicitor,  Mr.  Billing,  to  prepare  a  draft  for  the 
new  security  to  the  pits.,  the  indenture  of  April  17. 
The  contents  of  this  were  as  follows : — *'  The  parties 
were  Conte  as  mortgagor,  and  the  pits,  as  mortgagees. 
The  draft  indenture  (being  intended  for  execution 
immediately  after  the  execution  of  the  transfer  to 
the  pits,  of  the  first  mortgage)  recites  as  follows : 
The  mortgage  to  the  Msritime  Credit  Company. 
The  sale  to  Conte.    That  Conte  was  the  registered 
owner  subject  to  the  mortgage.     That    the  pits, 
had  consented  to  take  an  assignment  of  the  mort- 
gage after  having  the  said  sum  of  1G50/.  secured 
by  a  transfer  of  the  said  mortgage,  and  also  by  the 
indenture  which  I  am  now  stating.      That   the 
transfer  to  the  pits,  of  the    mortgage  had   been 
executed  by  indorsement.    That  the  transfer  had 
been  made  to  secure  to  the  pits,  the  repayment  of 
the  said   sum    of   IGoOL  and  interest  thereon  at 
the  rate  of    10  per  cent,  and  other  money   and 
commissions    thereinafter    mentioned.    That    the 
yessel  was  about  to  be  chartered.    That  it  had  been 
agreed  that  the  yessel  on  her  return  yoyage  should 
be  addressed  to  the  mortgagees,  and  reported  by 
them."   The  draft  then  contained  a  grant  by  Conte, 
first,  of  all  freights  **  except  such  as  might  in  the 
usual  course  of  business  1k»  advanced  to  C^ontc  under 
any  charter-party  ;"  and,  secondly,  of  all  ixilicies 
on  ship  and  freights.     This  was  the  security  of  the 
mortgagees.    Then  followed  a  covenant  by  Conte 
U)  pay,  first,  150A,  with  interest,  commission,  «Scc., 
before  the  vessel  left  England,  or  rather  the  port  of 
London  ;  secondly,  750/.,  with  interest,  commission, 
&c.,  on  19th  Oct.  18GC.  or  on  the  return  of  tlie  vessel ; 
thirdly,  750/.,  with  interest.,  co\JA\v\\WL^>^..,'bi..^<5Kw"*^o5& 
19th  XpiVV  A^^"  \  loxtt^YX^  ,\>aa\i%^  ^^^  ^^  ^^'^^^5^5|, 
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the  deed ;  fifthly,  further  advances  that  might  be 
made  by  the  pits,  on  money  for  which  the  pits, 
should  become  liable  in  respect  of  the  vessel  from 
time  to  time,  on  notice  in  writing  for  that  purpose  to 
be  given  to  or  left  at  the  last  known  place  of  residence 
in  England  of  Conte  or  his  assigns.  In  default  of 
payment  of  the  IC5()/.,  or  interest,  or  commission, 
or  of  any  other  debt  or  sum  of  money,  commission, 
or  interest  intended  to  be  secured  by  the  indenture, 
on  the  days  or  times  thereinbefore  appointed  for  the 
payment  thereof  respectively,  there  was  given  to  the 
pits,  power  without  any  further  authority  fn)m  Conte 
to  luce  possession  and  sell  the  ship,  and  to  appro- 
priate the  fn.*i^ht8  and  policies.  Under  no  other 
circumstances  is  authority  given  by  this  instrument 
to  take  possession  and  sell  the  ship.  The  pits,  were 
further  authoriseil  to  insure  the  vessel  and  freights 
in  whatever  sum  they  thought  proper,  and  to  charge 
thereupon  the  premiums  and  interest ;  and  Conte 
covenanted  that  the  pits,  should  act  as  agents  for 
the  vessel,  and  that  the  vessel  should  be  i^drcssed 
to  them.  On  the  19th  April,  in  order  to  execute 
the  arrangement,  there  was  a  meeting  of  all  the 
parties  in  the  office  of  the  pit.,  viz.,  the  two  pits., 
the  deft.  Conte,  and  Mr.  Billing,  the  solicitor  to  the 
pits.  Conte  executed  the  indenture  (the  substance 
of  which  I  have  stated),  and  gave  it  to  Mr.  Billing ; 
the  deft,  indorsed  satisfaction  upon  his  mortgage 
of  March  6,  and  gave  that  also  to  Mr.  Billing. 
Tlien  Conte  executed  in  favour  of  deft,  another 
document,  which  Mr.  Billing,  supposing  it  (as  he 
swears  he  did)  to  be  a  re-mortgage  from  Conte  to 
the  deft,  in  lieu  of  the  cancelled  mortgage  of 
March  G,  asked  for  and  took  possession  of,  and  at  the 
same  time  announced  his  intention  of  forwarding 
the  plt«.'  document  (/.  e.  the  transfer  of  the  mort- 
gage of  Feb.  I  and  the  cancellation  of  the  deft.'s 
mortgage  of  March  6)  for  registration  to  Aberdeen 
by  the  first  post,  and  of  forwarding  def  t.*s  document 
— the  one  in  question— by  the  succeeding  post  to 
the  same  place,  likewise  for  registration.  This 
document  of  the  deft.,  however,  was  beyond  all 
doubt  not  a  mortgage,  but  a  bill  of  sale  to  him 
from  Conte.  Before  the  meeting  broke  up  Mr. 
Billing  gave  to  the  deft,  the  following  receipt : 

Mexorakdcil 
I  taftTA  received  from  Mr.  Robinnon  hfs  bill  of  snle  of  the 
ship  CatfMtrt  to  him  to  be  registered  an  cancelled,  and  if  the 
transaction  be  not  carried  out  with  Menara.  WalfT  and  Smith, 
then  I  undertake  to  redeliver  the  same  to  him. 

Joiur  BiLLixo. 
8,  Chapel-place,  Poultry,  19th  April  186(f. 

I  confess  the  terms  of  this  receipt  arc  inexplicable 
to  me.  I  am  quite  at  a  loss  to  say  to  which  of  the 
two  documents  that  were  given  to  Mr.  Billing  by 
the  deft,  at  tliis  interview  this  receipt  of  "  bill  of 
sale  to  deft,  to  be  registered  as  cancelled "  refers, 
whether  to  the  mortgage  of  March  6,  which  cer- 
tainly was  to  be  registered  as  cancelled,  or  to  the 
bill  of  sale  from  Conte,  which  as  certainly  was  not  to 
be  registered  as  cancelled.  But  it  is  difficult  to 
avoid  the  inference  that  the  words  "bill  of  sale" 
found  their  way  into  the  receipt  from  the  unques- 
tionable fact  that  a  bill  of  sale  had  been  received  by 
Mr.  Billing  on  that  occasion.  This  interview  over, 
all  those  present,  except  pit.  Smith,  went  on  at  once 
to  the  office  of  the  Maritime  Credit  Company  to 
complete  the  transaction  there ;  Mr.  Wulff  paid  to 
the  secretary  the  1 650/. ;  the  secretary  executed  the 
transfer  to  the  pit.  of  the  mortgage  of  the  1st  Frb., 
delivered  to  the  pit.  Wulff  the  register  of  the 
vessel  for  the  pit.  to  keep  in  right  of  his  port  mort- 
gage for  150/.,  and  then,  with  the  consent  of  the  pit. 
Wulff  and  Mr.  Billing,  delivered  back  to  the  deft, 
his  acceptance  for  1650/.  about  to  fall  due.  On 
JBdajr  3,  Mr.  Biiling  duly  sent  to  Aberdeen  for 
legiatration  both  the  pits.*  documents,  v\x.,  xYi^ 
tnasfer  dated  April! 9  of  the  mortgage  ot  TeX).!, 
And   bIso   the  cancellation    of    the   mortgage    ol 


March  6,  the  registration  of  idiich  wma  effected  on 
April  21.    Mr.  Billing,  howerer,  did  not  send  far 
registration  the  other   documents  which  he  hsd 
received  from  the  deft ;  I  mean  the  Mil  of  sde. 
He  kept  it  in  his  possession  for  five  daja.    On  the 
24th  the  deft  called  upon  hiqa,  and  finding  it  not 
registered,  sud  he  would  get  it  registered  himsdf 
if  Mr.  Billing  would  give  it  up  to  him.     Mr.  BiUing 
thereupon  did  give  it  up  to  him,  and  attested  thfr 
execution  of  it  by  Conte,  which  execntiou  by  Conte, 
as  I   have   alreiidy   stated,    had   taken   place  on 
April  10,  in  Mr.  Billing's  presence.    The  deft,  had 
the  bill  of  sale  duly  registered  on  the  next  day,  tbt 
25th,  and  thereupon,  whether  the  fact  was  known 
to  the  pits,  and  Mr.  Billing  or  not,  became  registered 
owner  of  the   OitAcorf,  subject  of   course  to  the 
mortgage  to  the  pits.    Conte,  according  to  the  docu- 
ments already  mentioned,  ceased  to  have  any  legal 
interest  in  the  vessel,  but  it  seems  that  there  was 
between  himself  and  the  deft,  some  private  under- 
standing to  the  contrary.   What  that  understanding 
exactly  was  the  court  cannot  say;  it  is  not  veiy 
material  to  the  purposes  of  this  suit.  So  far.  as  I  can 
conjecture  from  the  evidence  of  the  deft,  and  Conte, 
it  was  that,  as  between  them,  their  position  should 
be  substantially  the  same  as  before  the  transactions 
of  April  19,  viz.,  Conte  should  be  the  real  owner, 
and  the  deft,  should  be  mortgagee  for  850A  Why,  if 
this  was  to  be  so,  Conte  should  hare  on  the  1 9th 
April  executed  the  bill  of  sale  making  the  deft 
registered    owner,    and    depriving   himself    of   all 
ostensible  interest  in  the  vessel,  I  cannot  form  any 
ojnnion.    The  only  explanation  that  Conte  and  the 
deft,  offer  for  this  matter  is,  that  it  was  rerbaDf 
agreed  between  them  that  the  deft,  should  transfer 
the  vessel  to  Conte  upon  Conte  paying  to  him  an 
instalment  (howsoever  small  is  not  specified)  of  tiie 
850/.,  and  should  have  a  mortgage  for  the  residue  of 
the  850/.  renudning  unpaid.    Nothing  can  be  more 
vague  and  unsatisfactory  than  this,  and  looking  to 
the  respective  positions  of  the  parties,  how  that 
Conte  was  not  in  the  ship-owning  trade,  and  that 
the  deft,  was  an  uncertificated  bankn^>t  without 
any   place   of   business,    and   experiencing   great 
difficulty  in  getting  persons  to  enter  into  a  charter- 
party  with  him,  and  looking  to  their  subsequent 
dealings  as  brought  to  light  by  his  suit,  I  cannot 
resist  the  conclusion  that  the  deft,  found  it  con- 
venient from  time  to  time  to  put  Conte  forward  as 
the  owner  of  the  vessel,  he  himself    n^^riating 
arrangements   as   Conte's    agent    and    of   conne 
allowing    Conte   for  the  use  of    his  name  some 
interest  in  the  vessel,  and  its  earnings.    Pending 
the    negotiations    of  -  April    19th.     between    the 
pit.    and    deft,    and    Conte,    this    contemplated 
charter-party  with  Mr.  Livingstone  for  Rangoon 
went    off.      In    the    month    of     May    the    deft 
entered    into    a    charter-party    through     Metffs. 
Gellatley  for  the  vessel  to  go  to  Antwerp^  and  thence 
to  Havannah.    A  copy  of  the  charter-party  is  pro- 
duced;   it  is  made  by  deft,  (and  not    Conte)  as 
owner  of  the  vessel.     On  May  9  the  deft,  called 
upon  the  pits. ;  they  deposed  that  he  only  informed 
them  generally  of   a  charter-party   provisionally 
entered  into  ¥rith  Messrs.  Gellatley ;    but  he  swean 
that  he  showed  them  a  copy  of  the  original,  by 
which,  of  course,  they  would  see  that  he  had  iniide 
the  charter  as  owner  of  the  vessel.    However  this 
may  bo.  on  the  strength  of  this  charter-party  the 
deft  asked  the  pits,  for  the  register.    The  pits,  at 
first  refused,  but  a  day  or  two  after,  on  the  deft, 
lodging  with  them  scrip  for  the  Egyptian  loan  for 
200/.,  fully  paid  up,  as  a  security  for  the  payment 
of  the  150/.,  the  pits,  gave  up  to  the  deft,  the  register 
of  the  vessel.  However,  in  the  course  of  a  few  days, 
"Ml^^^T^.  O^Uatley  failed,  and  the  proposed  charter- 
'^tX^  Vv^VXi<^\Si\^>^Kt^Ti<^.  Qu  the  6th  June  tbe 
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tered,  and  generally  with  the  conduct  of  the  deft^ 
whom  they  allege  they  thought  to  he  Conte's  agent, 
■erved  upon  Conte  (not  on  the  deft.)  the  following 

notice: 

5,  Vine-fltraef,  Begent-street,  6tfa  Joim  1M6. 

Dear  Sir, — We  beg  to  hand  you  sa  accoant  oT  moneja  paid 
on  yoar  aoconnt,  in  respect  of  the  ship  Catkeart,  up  to  this 
dale,  amounting  to  twenty-two  pounds,  fourteen  shiUmga,  and 
foarpence  <iay,  23t  14«.  4dL),  exoInsiTe  of  ottier  moneys  dne  to 
oa.  and  request  that  such  sum  be  paid  to  us  within  tweatj-^oor 
hours  from  this  time,  and  in  default  we  shall  exerciiae  the 
powers  over  the  ship  vMted  in  us  by  the  securities  we  hold. — 
We  are,  dear  Sir,  yours  truly, 

G.  Conte,  Eaq^  Wuur  and  Smitil 

The  account  sent  with  this  letter  purported  to  be 

an  account  between  the  plt8.  and  Conte,  not  between 

the  pits,  and  deft.    The  items  were  disbursements 

mode  for  the  ship,  and  also  an  item  of  9/.  for  the  law 

costs  of  the  arrangements  of  April  19.    On  the  next 

day,  according  to  the  def t.*8  account,  the  deft,  called 

upon  the  pits,  and  tendered  them  100^  note,  out  of 

which  they  were  to  pay  themselves  their  account, 

less,  however,  the  sum  of  9iL,  the  deft,  insisting  on 

the  right  of  having  the  costs  taxed  before  they  were 

paid.    This  offer  the  pits,  declined.    The  next  day, 

the  7th  June,  the  deft  called  again,  and,  according 

to  hisovnti  account,  tendered  the  pits,  the  same  10o£ 

note  in  payment  of  the  whole  account,  law  costs  and 

all,   without  reservation,  and  the  pits,  thereupon 

aaid,  **  It  is  not  money  we  want,  but  a  charter  for 

the  vessel,'*  and  offered  to  procure  him  a  charter  and 

oargo  of  iron  at  Middlesborough.  and  proceed  to 

Alexandria.    This  account  is  denied  by  the  pits., 

but  it  is  certainly  true  that  on  the  same  day  the 

following  agreement  was  made  through  the  deft. 

between  the  pits,  and  Conte,  which  made  special 

provision  for  the  payment  of  disbursements  : 

WuUr  and  Smith,  4,  Bailway-plaoe,  Fenohordi-atreet, 
London,  £.0,  8th  June  1866L 
0.  CSonte,  Vine-street,  Begent- street 

Sir.— It  la  this  day  agreed  between  us  that  the  CeUheart  shall 
be  chartered  to  Alexandria  under  the  following  conditions : — 
We  are  to  receive  the  whole  freight  as  per  ohMier,  oat  of 
which  we  are  to  pay  neoeesary  disbursementa,  as  well  as  160L 
and  interest  at  10  per  cent  per  annum  and  2i  commission  on 
same,  and  also  2}  per  cent  on  300^  to  ourselvea  Insurance 
on  the  ship  for  SOQOL  from  London  to  Middlesboroagh,  and 
thence  to  Alexandria,  and  balance  of  freight  to  be  paid  on 
ship  having  sailed  from  Middlesborough.  The  ship  ia  to  be 
consigned  to  oar  agentA  at  Middlesborou^  Ton  shall  appoint 
the  captain,  but  hlH  references  must  be  8atI«factory  to  us. — 
Tours  truly,  Wlxff  and  Sxttu. 

I  agree  to  the  abova—G.  CoarrB. 

It  is  worth  observing  that  this  letter  as  it  was 
originally  framed  directed  that  the  balance  of 
freight  should  be  paid  to  the  deft.,  and  the  def t's 
receipt  should  be  a  sufficient  acknowledgment,  but 
Conte,  in  signing  it,  altered  it  to  the  form  as  I 
have  stated  it.  On  the  same  day,  in  pursuance  of 
the  agreement,  the  charter-party  was  completed.  It 
was  made  between  Conte  as  owner  of  the  vessel, 
and  Messrs.  Oppenheim,  Conte  undertaking  that 
the  vessel  should  proceed  to  port  of  lading  within 
three  weeks,  and  be  prepared  to  load  in  July ;  that 
the  ship  being  tight,  staunch,  and  in  every  way 
fitted  for  the  voyage  -should,  with  all  convenient 
speed,  proceed  to  any  usual  and  safe  lading  place 
at  Middlesborough-on-Tees,  and  there  load  a  full 
car^iTO  for  Alexandria ;  Messrs.  Oppenheim  under- 
taking to  pay  freight  at  'Sis.  (kl.  per  ton,  which, 
assuming  a  full  cargo  to  be  about  650  tons,  would 
amount  to  about  1100/.,  this  freight  was  to  be  paid 
in  cash  less  7  per  cent,  upon  presentation  of  bills  of 
lading,  and  to  be  paid  to  the  pits.  A  commission  of 
5  per  cent,  was  to  be  due  from  the  ship  to  the  pits., 
and  the  vessel  was  to  be  entered  and  cleared  at 
the  custom-house  at  port  of  lading  by  their 
agents.  The  execution  of  this  charter-party  by 
Conte  was  attested  by  the  deft.  On  June  11,  the 
deft,  appointed  to  be  captain  of  the  vessel  a 
person,  a  stranger  to  himself,  but  who  had  been 
recommended  to  him  by  a  clerk  in  the  pits.'  office, 
a  Capt.  Seaton,  and  the  pits,  examined  and  approved 


his  references.  The  deft,  gave  to  Capt.  Seaton 
instructions  as  to  loading  at  Middlesborough.  On 
the  18th  the  vessel  sailed  from  London.  On  the 
day  after  the  pits,  returned  to  deft,  his  Egyptian 
bonds,  which  had  been  deposited  to  secure  the  pay- 
ment of  the  150^,  and  commission  that  by  the  new 
agreement  of  June  8  was  to  be  paid  out  of  uie  freight 
which  the  pits,  were  to  receive  upon  presentation  of 
bills  of  lading.  The  vessel  reached  Middlesborough 
on  Tuesday,  June  19,  and  was  there  consigned  to 
Messrs.  Muller,  the  pits.'  agent.  It  appears  that  before 
the  vessel  had  arrived  at  Middlesborough  the  pits, 
had  become  dissatisfied  with,  and  suspicious  of,  the 
deft. ;  they  had  instructed  Muller,  their  agent  at 
Middlesborough,  to  pay  all  the  bills  for  the  ship 
direct  and  not  through  the  deft.  They  had  also 
sent  a  letter  to  the  captain  to  await  his  arrival  at 
Middlesborough,  warning  him  against  the  deft., 
and  bidding  him  (the  captain)  to  look  to  them 
for  orders,  and  not  the  deft.,  and  giving  directions  as 
to  the  repairs  of  the  vessel.  The  master  having 
omitted  (in  accordance  with  his  instructions  from  the 
deft.)  to  announce  to  deft,  by  telegraph  his  arrival  at 
Middlesborough,  the  deft,  goes  down,  goes  on  board, 
and  takes  command  as  owner,  or  representing  the 
owner.  Thecaptain  keeps  the  pits,  apprised  of  the  con- 
duct of  the  deft.,  and  tdls  the  deft,  of  his  orders  from 
the  pits.  Angry  correspondence  thereupon  ensues 
between  the  pits,  on  the  one  hand  and  the  deft,  and 
Conte  on  the  other,  each  party  accusing  the  other 
(^  interference,  the  pits,  evidently  assuming  that 
as  mortgagees  they  are  entitled  to  the  control  of  the 
vessel.  The  captain  sides  with  the  pits.,  and  demurs 
to  an  order  of  the  deft,  to  take  the  vessel  out  of  the 
dock  to  a  wharf  in  the  river,  there  to  remove  100 
tons  of  ballast  and  replace  them  by  an  equal  weight 
of  iron  cargo ;  the  deft,  thereupon  dismisses  him 
on  Thursday,  the  21st,  and  appoints  a  Captain  Tate 
in  his  stead.  On  the  22nd  the  pit.  Smith  comes 
down  and  goes  on  board  with  Capt.  Seaton,  the  deft, 
orders  them  out  of  the  vessel,  and  on  their  refusal 
summons  them  before  the  magistrate.  The  deft, 
there  produced  the  necessary  documents  to  show 
that  he  was  the  registered  owner,  to  the  great  sur- 
prise of  the  pits.,  who  depose  that  up  to  that  timd 
they  had  thought  him  only  second  mortgagee,  and 
agent  only  for  the  owner.  The  magistrate  decided 
in  favour  of  the  deft.,  ordered  tkt  pits,  to  leave  the 
deft,  in  possession  of  the  vessel,  and  bound  them 
over  to  keep  the  peace.  On  Monday,  the  25th,  the 
pits.'  solicitor  drew  up  the  following  notice  : 

To  Oraziano  Conte  and  Alexander  Bobinaoa 
We  hereby  give  notice,  and  reauire  you  to  pay  to  us  forth- 
with the  sum  of  440(.,  which  we  have  paid  on  account  of  you, 
or  one  of  you,  on  account  of  tiie  ship  Catheart  If  the  same  he 
not  paid,  we  shall  proceed  to  sell  the  said  ahip,  in  pursuaoee 
of  the  said  powers  and  authorities  veated  in  us  for  such  pur- 
poae.    Dated  this  2dth  day  of  June  1866.— Yours,  ftc, 

WcLFF  and  SmTH, 
Bailway-pUoe,  Fonchurch-Btreet 

And  sent  a  copy  to  Mr.  Conte,  to  his  address  in 
London,  and  to  the  deft,  to  what  they  erroneously 
thought  to  be  his  address,  and  forthwith,  on  the 
same  day,  instituted  this  suit  by  causing  the  vessel 
to  be  arrested.  Tho  notice  was  not  actually  served 
upon  the  deft,  till  the  5th  July.  The  object  of 
this  suit  is  to  invoke  the  jurisdiction  conferred  re- 
cently upon  the  court  (by  the  11th  section  of  the 
Admiralty  Court  Act  1861),  to  assist  the  pits,  in 
enforcing  their  claims  as  mortgagees.  The  affidavit 
to  lead  the  warrant  simply  referred  to  the  mortgage 
of  Feb.  1,  and  stated  the  pits,  were  the  registered 
transferrees  of  that  mortgage,  and  that  under  that 
mortgage  the  sum  of  ICjOA  and  commission  and  in- 
terest was  made  payable  on  the  Srd  May,  and  most 
incorrecUy  that  they  had  no  other  security.  The 
petition  alleges  that  under  the  circumstances  set 
forth    the    sum    of     IG30(.,    ^xA    ^^^c^   ^^^  ^^'^ 
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with  commission  and  interest,  are  due  to  them, 
and  prays  the  court  to  pronounce  for  the  mort- 
ga^,  and  that  the  said  mm  of  2090/L,  together 
with  commission  and  interest  thereon,  is  due 
to  the  pits.  The  first  question  then  for  the  court 
18,  wlicther  any  default  has  been  made  in  payment 
of  the  moneys  secured  by  mortgage  at  the  time 
agreed  upon  between  the  parties.  To  take  first  the 
mortgage  of  Feb.  1,  transferred  to  the  pits,  on 
April  19.  This  mortgage  was  to  secure  the  pay- 
ment of  the  deft.'s  acceptance  of  May  3.  In  June 
that  time  had,  of  course,  long  passed,  and  the  pits, 
contend  that  the  money  was  then  due  to  them  as 
transferees  of  that  mortgage,  and  that  default  had 
been  made,  fortifying  them  in  invoking  the  juris- 
diction of  the  court  to  enforce  the  mortgage.  But 
I  must  consider  the  equities  between  the  pita,  and 
the  deft,  for  here  there  are  no  third  parties  con- 
cerned. The  statute  (Merchant  Shipping  Act  Amend- 
ment Act  1862,  sect.  3)  prescribes  that  without 
prejudice  to  the  powers  of  disposition  to  third 
parties  therein  mentioned,    concerning  which  no 

?[nestion  arises  in  this  case,  **  equities  may  be  en- 
orced  against  owners  and  mortgagees  of  ships  in 
respect  of  their  interest  therein  in  the  same  manner 
as  equities  may  be  enforced  in  respect  of  any  other 
personal  property."  In  my  opinion,  the  transfer  of  the 
mortgage  of  F^b.  1  cannot  be  considered  separately 
from  the  Indenture  of  April  19.  The  two  were  exe- 
cuted concurrently  as  parts  of  the  same  transaction. 
There  was  only  one  sum  of  1650/.  borrowed  and  to 
be  repaid.  This  clearly  appears  from  the  whole  tenor 
of  the  indenture  of  April  19,  the  recital  that  the 
pits,  had  consented  to  take  an  assignment  of  the 
mortgage  of  Feb.  1  upon  having  the  said  sum  of 
1650/.  secured  by  a  transfer  of  that  mortgage,  and 
also  by  the  indenture  of  April  19,  the  recital  that 
tbe  transfer  was  made  to  secure  to  the  pits,  the 
said  sum  of  1650^  and  interest  thereon  at  10  per 
cent.,  and  other  the  moneys  and  commissions  there- 
inafter mentioned,  the  elaborate  provisions  for  the 
repayment  of  the  moneys  by  instalments,  the  final 
provisions  that  in  default  of  payment  the  pits,  were 
to  take,  not  only  the  freights  and  policies  (which 
alone  were  granted  bv  the  indenture),  but  also 
the  ship  (which  had  been  granted  not  by  that 
indenture,  but  by  the  mortgage  of  Feb.  1). 
Lastly,  look  to  tl^  significant  fact  that  at  the 
time  of  the  transfer  the  deft's  acceptance,  the 
payment  of  wliich  the  mortgage  of  Feb.  1  had  been 
given  to  secure,  was  returned  to  him.  With  these  con- 
siderations before  me,  I  am  satisfied  that  the  inten- 
tion of  the  parties  was  that  the  two  deeds,  the  mort- 
gage of  Feb.  1  transferred  on  April  19th,  and  the 
indenture  of  April  19,  were  to  be  read  as  one 
deed.  The  combined  effect  would  be  that  on  the 
one  hand  the  pits,  would  have  for  their  security  not 
only  the  vessel  but  also  freights  and  policies,  and  the 
money  secured  would  have  been  not  only  1650/.,  but 
that  sum,  togetlier  with  very  high  commissions  and 
interest ;  but  on  the  other  hand  the  moneys  were  to 
be  repaid  not  on  the  3rd  May  as  specified  in  the 
mortgage  of  Feb.  I,  but  at  the  times  and  in  the 
manner  prescribed  by  the  indenture  of  April  19. 
Then,  under  the  indenture  of  April  19,  was  any 
money  due  to  the  pits,  at  the  date  of  the  arrest  of 
the  vessel  ?  There  again  a  similar  question  arises 
to  be  dealt  with  in  the  same  way.  The  indenture 
of  April  19  must  be  read  in  connection  with  the 
new  agreement  of  June  8,  and  be  modified  accord- 
ingly. Under  the  indenture  of  April  19  the  pits, 
were  authorised  to  receive  only  the  balance  of  home- 
ward freight.  Conte  being  entitled  to  the  advance 
freights,  the  first  instalment  of  750/.  was  not  due  to 
the  pits,  till  the  I9th  Oct.  1806,  on  the  return  of  the 
vessel;  bat  loO/.  with  commission,  &c.,  was  payable 


particulars  the  new  agreement  of  Jane  8  introduoed 
changes:    the   pits,    were  thereby  empowered  to 
receive  the  whole  of  the  freights,  aboat  1100/1,  and 
that  freight  was  payable  entirely  in  advance  upon 
presentation  of  bills  of  lading ;  oat  of  the  f  rdgfata 
the  pits.- were  to  repay  themselves  disboisementi, 
and  also  1501  and  interest.    It  seems  to  me  then 
quite  clear  that  until  the  freights  had  been  paid  no 
default  had  been  made  by  the  mortgager  in  respect 
of  repaying  disbursements,  and  consequently  that 
the    pits,    as    mortgagees    were    not    entitled   to 
arrest  the  vessel  or  otherwise  to  interfere  with 
its    management,   and    that    their    conduct    at 
Middlesboroagh   was   an   onlawfal   introsion.     t 
have  dealt  with  the  only  case  which  I  coosiderea 
is  presented  to  the  coprt  by  the  pleadings.      Bat  at 
the  hearing  several  collateral  issues  were  raised  by 
the  pits,  with  a  view  to  show  that  a  decree  should 
be  made  in  their  favour.     I  cannot  pass  by  these 
issues  altogether  without  consideration.    It  is  said 
that  the  deft,  fraudulently  concealed  from  the  pits, 
that  he  was  registered  owner  of  the  vesseL    I  con- 
fess that  a  most  unsatisfactory  mystery  rests  upon 
this  part  of  the  case.    Why  the  deft.,  if  his  purpose 
was  that  Conte  should  appear  the  owner  of   the 
vessel,  had  his  own  name  put  upon  the  register; 
whether  (Donte  at  the  time  of  executing  the  bill  of 
sale  of  April  19th  to  the  deft,  knew  that  it  was  a 
bill  of  sale  ;  what  are  the  existing  relations  between 
deft,  and  Conte,  except  that   Conte  does  not  com- 
plain of  them ;  in  what  manner  they  carry  on  the 
business   of    shipowners   without   office,   without 
papers,  and  as  far  as  I  can  sec,  without  capital — all 
this  is  left  in  mystery,  and  I  may  say  in  suspicion. 
Nevertheless,  it  seems  impossible  to  impute  to  the 
deft,  fraudulent  concealment  of  the  bill  of  sale.    No 
fraudulent  object  is  shown  to  be  gained  by  such 
concealment  from  the  pits.    There  was  no  apparent 
attempt  to  conceal  the  bill  of  sale  when  it  was  exe- 
cuted.    The  deft,  caused  Conte  to  execute  it  in  the 
presence  of  the  pits,  and  their  solicitor  Mr.  Billing, 
and  Mr.  Billing  himself  attested  its  execution,  and 
the  deft,  gave  it  to  Mr.  Billing  to  get  it  registered. 
Mr.  Billing  kept  it  in  his  possession  for  several  days 
and  might  of  course  have  examined  it,  and  if  he  had 
registered  it  he  would  of  course  have  ascertained 
its  contents.    After  this,  especially  as  the  result  of 
the  transaction  stood  recorded  in  the  public  register, 
the  deft,  may  not  unfairly  have  presumed  the  pits, 
to  be  aware  of  his  being  the  owner.     This  is  the 
only  excuse  for  the  deft,  being  privy  to  the  pit 
negotiating  with  Messrs.    Oppenheim  a    charter- 
party    with   Conte    who    was    not    the    owner; 
but  under  the  circumstances  I   cannot     say    that 
the  pits,  can  charge  this   as  fraud  against  them- 
selves,   and    this   is    the    only  act  of    the  deft 
which  appears  incompatible  with  his    being   the 
owner ;  his  other  acts  are  equally  compatible  with 
his  being  the  owner,  or  the  agent  of  the  owner.    At 
the  same  time,  it  is  not  necessary  to  discredit  the 
statement  of  the  pits,  and  Mr.  Billing,  that  they 
throughout  believed  Conte  to  be  the  owner.  Again, 
I  do  not  see  how  the  pits,  were  damnified  as  mort- 
gagees ;   they  were  not  deceived  in  the  matter  ol 
the  mortgage.    The  transfer  to  them  of  the  mort- 
gage of  Feb.  18  was  made  by  the  person  (Conte) 
who  was  then  really  the  registered  owner.     There 
is  no  ground  for  saying  that  the  pits,  stipula/cd  as 
part  of  the  contract  that  Conte  should  execute  a 
re-mortgage  to   the  deft.,   tliough   they  doubtless 
anticipated  that  such  would  be  the  case ;   all  that 
interested  them    was,   that    the  old  mortgage   of 
March  6   should  be    taken    off   the  register — uot 
that  a  new   one  should  be  put  on.     It  is  equally 
groundless  to  say  that  it  was  a  breach  of  the  con- 
tract for  the  deft,  to  take  a  bill  of  sale  from  Conte. 


i»/oret/ie  vessel  left  London,  and  disburscmeutavf ere  WVkft  \xv^^w\.wt^  Vkl  A.^nl  19,  so  far  from  prohibit- 
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plated  it  u  pouibte.it  being  ipecifled  therein  "tbat 
the  word  mortgagor  (Coate)  ihould  be  taken  to 
apply  kl«o  to  the  Assignt  of  the  mortgagor."  Conte 
could  h&Te  asiigncd  to  the  <lef  t.  or  any  other  person 
wheu  he  thought  proper,  and  vaa  nnder  no  obliga- 
tion to  give  notice  to  the  plU.  of  soch  alienation. 
In  fact,  the  alienation  could  not  affect  the  pits.' 
rigbtg  »3  mortgagees  ;  their  righti  vere  lecnre,  who- 
ever irai  owner  of  the  reuel — who  itood  on  the  re- 
giater  was  the  concern  not  of  the  pits,  but  of  Conte 
and  the  deft,  and  hoj  merditutta  to  whom  the  Te«>el 
might  be  chartered.  Further,neitfaertheignoranceof 
the  pits.  >■  to  who  was  the  registered  owner,  nor  the 
diacoveiy  of  the  truth,  seems  to  me  to  iiare  misled 
the  pita,  into  bringing  this  action,  for  the  case  of  the 
pit*.  WM,  tbat  tbef  thought  the  deft,  represented 
the  owner  was  his  agent.  In  fact,  thej  proceeded 
as  mortgagees  to  realise  (heir  security,  and,  as 
alleged,  in  fear  that  the  deft.,  as  refsesentiag  the 
owner,  was  going  to  send  the  T««sel  to  lea  in  an 
nnseaworthy  state.  Anotber  point  nised  bj  the 
plt8.  is,  that  the  deft.,  for  fraudulent  purposes  of  bis 
own.  was  about  to  lend  the  vessel  to  aea  in  an 
nnacaworthy  condition.  This  isaTerygntTechar^ ; 
but,  in  my  opinion,  it  is  not  proven.  No  adequate 
Itround  is  ibown  fur  the  commitsion  of  the  crime. 
It  may  be  that  the  amount  of  the  insurance— 40()0/. 


Cpolici 


I  for  3000/.  effected  by  the  pits.,  and  one  for 


iOOOf.  by  deft.) — was  greater  than  the  gross  value  of 
the  ressel  which,  on  the  occasion  of  the  transfer  of 
tLe  Tcssel  from  the  deft,  to  Conte  in  March  ISiiG, 
appears  to  hare  been  taken  at  2riO0l.  But  the  deft. 
declares  that  he  made  bis  policy  of  lOOOiL  only 
because  he  distrusted  the  solvency  of  the  company 
from  whom  the  pits,  had  obtained  their  policies, 
and  after  remonstrating  with  pita,  and  calling  upon 
tiiem  to  cancel  their  policies ;  and  he  is  borne  out  by 
the  result,  for  the  company  with  which  the  pits. 
effected  their  insurance  for  3000/.  hat  since  tailed. 
Still  less  proven  is  the  evidence  to  show  that  the 
Teasel  was  nnseaworthy,  or  that  the  deft,  wished  to 
aend  her  to  sea  in  an  a nflt  condition.  The  vessel  had 
been  re-classed  in  18G2atL!oyd'BBBA1,andhad  been 
m  voyage  since,  had  only  lain  in  St.  Katherine'e 
Dock  vaitinpE  for  a  charter ;  and,  in  my  opinion,  the 
ei^deoce  adduced  by  the  deft.,  eipeciaUy  that  of 
Capt.  Carr,  for  outweighs  thaX  for  the  pita.,  and 
[aoves  that  the  vessel  was  strong  and  suhetantially 
•eaworthy,  at  least  for  a  voyage  to  Alexandria,  and 
that  what  deflcienciea  there  were,  deflcienciet  in 
resuming  gear,  boats,  and  caulking,  might  very  well 
bave  bo^  supplied  at  Middlcsborough  while  the 
Teasel  was  being  loaded,  and  as  well  after  as  before 
the  100  tons  of  iron  cai^  hod  been  substituted  for 
the  same  weight  of  ballast.  Nor  do  I  aee  any  reason 
to  think  tbat  the  deft,  was  disinclined  to  have  had 
these  necessary  repairs  made  good,  or  tbat  the 
wharf  at  which  the  deft,  was  about  to  load  the 
cargo  was  otherwise  than  a  proper  one  for  a  abip 
like  the  Catlfcart !  so  that,  if  Be  had  any  design 
not  fairly  to  carry  out  tbe  charter,  of  course 
be  had  a  motive  which  tbe  pits.,  as  mortgagee*, 
had  not,  to  keep  down  the  expenses  of  th«  ship. 
But.  in  my  opinion,  the  char^  of  fraud  falls  alto- 
gether to  the  ground.  It  is  hardly  worth  while 
to  mention  the  other  minor  charges  made  at  the 
hearing  against  the  deft.,  as,  for  instance,  that  he 
bad  misappropriated  the  money  furnished  by  the 
pits,  for  the  supplies  of  the  vessel,  or  that,  contrary 
to  the  agreement  of  June  8,  he  took  the  vessel  out 
of  the  hands  of  tbe  pits.'  agent  at  Hiddlesboroagh, 
Of  these  I  find  no  proof  whatever.  Then  as  to  the 
charge  that  the  deft.,  even  if  he  had  a  right  to  dis- 
miss  Capt.  Seaton  from  the  command,  had  none  to 
appoint  Capt.  Tate  unless  the  pits,  hod  first  ap- 
proved of  the  references,  and  that,  in  so  doing,  he 
committed  a  breach  of  the  agreement  of  June  8  ; 
even  if  this  char^  wet«  proved,  it  would  by  DO  meant 
J£ami.  da.— Vol.  U. 


follow  that  such  a  breach  of  the  agreement  would 
accelerate  tbe  time  when  the  pits.'  mortgage  money 
was  payable,  orwould  justify  the  pita,  in  arresting  the 
vessel.  The  sum  of  the  case  then  seems  to  be  this : 
the  pits,  arrested  this  vessel — to  use  their  own  words — 
partly  because  they  "  thought  they  had  a  right  to  the 
possession  in  the  first  instance  under  the  transfer  of 
tbe  mortKage  of  Feb.  I,  the  payment  of  which  waa 
due  on  May  3,  and  also  because  they  thought  the 
deft,  wanted  to  get  the  ship  away  in  an  unsatisfac- 
tory condition,  and  the  pits,  would  not  allow  it, 
having  given  their  word  to  the  underwriters  that 
the  ship  should  be  repaired."  It  turns  out  that  in 
both  these  respects  the  pits,  were  mistaken  in  th^r 
opinion ;  neither  had  they  right  to  possession  under 
the  transfer  of  the  mortgage  of  Feb.  I,  nor  was 
there  ground  for  supposing  that  the  deft,  did  mean 
to  scad  the  ship  away  in  an  unseaworthy  condition. 
In  a  word,  the  pits.  arTcsted  the  vessel  without  cause. 
Under  these  circumstances,  I  have  to  consider  what 
should  be  the  decree  of  the  court.  I  have  paid  full 
regard  to  the  conduct  of  the  deft.,  and  I  hare  also 
given  due  weight  to  the  case  of  the  EcangdUmM 
(Swab.  378),  in  which  the  Judicial  Committee  de- 
clined to  award  damages  to  a  deft,  who  had  inno- 
cently Buffered  much  from  tbe  arrest  of  his  vessel 
by  the  pit.  under  a  mistake.  Their  Lordships 
declined  because  the  pits,  had  acted  botia  fide  with 
probable  cause  and  without  croHa  negligtntia,  having 
had  reason  to  suspect  that  the  dcft.'s  vessel  was  one 
which  had  run  his  own  vessel  down,  and  gut  away 
in  the  night.  The  present  ease  is  different ;  tlie  pits. 
had  full  knowledge  of  the  facts,  niiil  must  lie  held 
to  the  legal  effect  of  their  own  engagements.  If  they 
had  regarded  the  terms  of  those  engagements,  they 
would  have  known  they  had  no  right  to  arrest  the 
vessel.  Add  to  this  the  arrest  of  tbe  vessel  by  the 
pits,  was  made  on  tbe  eve  of  commencing  a  pro- 
Stabie  voyage,  and  after  a  decision  of  the  magis- 
trate adverse  to  their  claim ;  and  the  pits,  havo 
attempted  to  support  the  proceeding  by  making 
charges  of  fraud  agunst  the  deft,  which  Ihcy  have 
quite  failed  to  prove.  I  think  this  is  a  case  for 
damages  ;  I  tberef on; order  the  release  of  thisvessel, 
and  condemn  the  pits,  in  costs  and  damages,  the 
amount  of  the  damages  to  be  estimated  in  the  usual 
way  by  the  registrar  and  merchants. 


Mardi  10  and  April  16,  1867. 
Ths  Stella. 

.  i^—Objeclim  to  tht 


Saleagt- 


i-  26  Vict.  c.  63, 

In  a  ttdeagt  mil  mifrt  lit  difti.  olifect  lo  tht  jiiriHlir- 
tion  under  tAe  25  4,-  2G  Vicl.  c.  iiS,  tht  onus  o/'  jiroof 
thai  the  value  of  tht  pmptrty  savtd  is  undtr  iOOOA  , 
lit!  an  Mrni,  asif  the  ilatiitt,  wlieH  prttcrihing  tkt 
value  which  delermiau  iht  jariidiclioa,  null  be  held  la 
Ttfa  to  the  valat  of  the  prcperli/  lactd  when  firti 
bnmi/ht  into  a  place  of  taftty,  and  not  at  any  suhtt- 
qatnt  period. 

This  was  a  motion  on  the  part  of  the  defts.  in  n 
salvage  suit  for  its  dismissal,  on  the  ground  of  a 
want  of  jurisdiction  in  the  court.  The  facts  will 
be  fonnd  sufficiently  detailed  in  tbe  following  argu- 
ments and  judgment. 

Dr.£Ju(n«,  Q.  C— This  is  a  question  ot'the  juris- 
diction of  the  court  over  a  salvage  suit,  where  the 
value  of  the  property  is  considerably  under  1000/. 

^lee  Merchant  flipping  Amendment  Act  ISC'i,  :i5 
26  Vict.  c.  63,  s.  49).  The  case,  however,  of 
the  other  side  is,  that  though  the  value  is  now 
less  than  1000/..  yet  that  at  the  lime  the  sliip  was 
salved,  the  ship,  freight,  *ml.  cm^q  ■«>;■«  ^ai*n. 
num.   UwTjiwnliAftft'nA  \wo  «"  ''  "' 
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tlw  |>ru|H.T(j'  will  wiirtli  iiuiiv  tlinii  iftcrwHnJe.  Thr 
t^alv'irs,  liuwuvcr,  niiuhc.  under  thu  ulllh  auttion  of 
tlH!  Mi^rcliaiit  Sliippiiig  Amvudmiiit  Act  liiii'J.  hsTu 
nsLvriaincil  the  value  at  uiice,  aitd  beCurc  any  ilcio- 
riurutiuii.  as  Alleitcd,  bj  the  improper  bvaeliiii);  of  the 
Tcewl  hud  taken  place.  But  tliiiugh  the  vcfsel  u'Rb 
in  the  HilTon'  hniidH.  no  lucli  valuRtiun  took  plorr. 
Tiiii.  theivforr,  ia  lucii  laches  ou  tliittr  part  that  thi>r 
caniiiit  wnit.'  liere  nuw  to  fhuvr  thi>  then  vnluo  of 
tlici)ropi-r(y.  Again,  thu  cridoRce  (if  tlicir  afllilaviin 
ia  nu»t  unaatlKfactorj'  hi  to  that  p>iiiit.  Un  thexc 
Krouiula,  thercfnre,  I  aak  tiK!  vtnitt  to  dimiiiu  Eke 
uwiitra  iif  tlu'  SlfBa  from  tlu.'  suit,  tlic  court  haviii); 
no  juriMlictiiin.  I  alao  aak  fur  coxti.  for  llii'  practice 
in  each  cmc«  it  uuw  well  uudcntoud. 

r/tirtioiu  eontra.— This  ia  a  cauac  of  wlvaifo,  over 
«hick  thill  court  luu  always  had  jurisdictinn.  On  the 
other  aidi',  therefore,  the  defts.,  lien  the  burden  of 
ahowinj;  that  thecourt  luu  none.  This  lia»  not  been 
done.  Aiioin,  with  reference  to  the  vnluutiuu  under 
n-ut.  "lOuf  the  Amendment  Act1SlU,thatnii(;hthnvc 
been  set  on  foot  by  rilber  of  the  parties ;  ami  it  is 
easy  tu  see  why  it  was  not— viz.,  Iiecausc  neither 
p1t».  niir  dcfts.  had  any  doubt  at  the  time  of 
tlio  institution  of  the  cauce  that  the  property  was 
worlh  iiiaro  than  lOOOf.  The  vessel  was  only  on  the 
n.itid  fur  half  an  hour,  and  her  cargo  consisted 
I'biefly  of  ilcali,  and  was  tlicrefiirc  imperisliabic, 
itx  vniue  at  the  port  of  sliipmcnt  woa  .'iCIl/.,  and 
the  freit'lit  was  over  2iiOL.  and  the  ship  had  been 
hjiled  for  UOOI.  Thevalues  in  the  petition  wercUUO/. 
A([iii]i,  (here  is  a  total  failure  of  evidence  on  the 
]inr[  of  the  other  side  to  show  the  value  to  be  under 
the  requiaiie  HUiount.  The  court,'  therefore,  cannot 
K.ty  that  it  is  satisfied  it  has  no  jurisdiction. 

3)r.  Iktim  replied. 

Tiie  Court  took  lime  to  consider. 


April  II!.— Dr.  LL-siiisaioN.— This  is  a  motion 
Iry  ilie  defts.  in  a  salvage  cause  for  dismisaiil  of  suit 
ml  the  ground  that  the  value  uf  ihc  property  uveil 
is  under  KNM)/.,  and  therefore  tliat  undi-r  the  4'Jth 
section  of  the  Merchant  Shipping  Art  Amendment 
Act  tlici»>UTt  ha<  no  jurixdietioD.  The  loh:  qui;s- 
tion,  therefore,  is  as  to  the  value  of  the  property 
puvi"!.  The  Ultlh  is  a  Norwegian  vessel  of  'ITU  tons 
hurthen.  and  was  bound  for  thu  port  of  I/Ondon 
laden  with  a  car^of  limber.  On  the  2Ut  Kov, 
nho  struck  on  tile  Sunk  Sand  and  wns  assisted  by  the 
pits,  in  the  cause  iiito  Hanricli  liarbour.  On  the 
KDine  day,  niider  the  directions  of  Mr.  Groom,  the 
Norwegian  vice-conanl  at  Harwicli,  she  van  berthe"! 
on  the  beach.  I'oasosBiun  wae  taken  of  the  ship 
and  cargo  by  Mr.  Groom's  firm,  who  acted  as 
llie  sliip's  agents.  Neither  party  availed  thcm- 
iiclves  of  the  power  given  by  the  lAHh  ncction 
uf  the  Alorehont  Shipping  Act  Ainoudmcnt 
Act  to  have  the  property  valued  by  Ilie  receiver 
iif  the  wreck.  Un  tlie  L'lith  Nov.  the  defts.' 
proctor  wrote  to  tlio  attumey  of  the  pits,  iiiforming 
thetii  that  they  had  given  bnil  for  sliip,  cargo,  and 
frcijibt.  In  point  of  fact,  the  suit  at  tlint  tiine  had 
not  U'cn  instituted.  It  won  not  instituted  until  two 
dnys  afterwords,  the  28th  Nov.  On  the  next  dny, 
[lie  'J9t]i  Nov.,  an  appearance — an  absolute  appear- 
ance— waa  entered  on  behalf  of  the  def ta.,  the  owners 
of  the  ship's  cargo,  Tlic  vessel  atill  lying  on  the 
bencll,  the  cargo  was  dilcluirged  into  barges  and 
brought  round  into  Londim,  and  there  sold  on  the 
S:fndPeb.  Tbcdefts.  insist  that  the,  value  of  Uici^o- 
pcrly  saved  ia  under  1000/,,  and  would  prove  it  in  the 
following  manner :  The  grou  freight  was  I'SH/.  13j., 
htit  this  waa  reduced  to  134/.  !*(.  Si/,  inconaequence  of 
tho  cvpciwei  of  diwharging  the  cargo  and  convey- 
ing it  to  London.  The  cargo  whew  ao\i  in  lioniQii 
on  the  ::3rd  Feb.  produced  io  the  gtoM  IM.  lit,  id., 


but  tlie  net  proceeds  amounted  otily  to  'J7t.  13i.1<L, 
and  lastly  Sir.  Vaux.  a  shipbuilder  of  llaisiuh, 
valued  the  vessel  un  the  L'Hth  Feb.  at  L'M.  Tlda 
v'ould  make  the  total  of  sliip.  freight,  and  car,;s 
under  U-M)/.  On  the  other  hand,  the  pit*,  ointcnd 
that  tile  veoBcL  cargo,  and  freight  upon  the  arritil 
lit  the  vcuA  at  Uorwieh  wen'  worth  more  thu 
VMM)/.,  and  if  now  tliey  are  worth  less  this  dcpndo- 
linn  is  ilue  to  the  subsciiuent  miamanagcment  aaJ 
delay  of  tlu>  ilefts.  Tile  pits,  call  attention  tu  tin 
Fiiet  that  tlie  vuiuel  was  insured  in  tlic  sum  of  l^il, 
and  they  would  make  use  of  the  preliminorj  ofia 
of  boil  by  llic  defts.  as  an  aduiisaiuii  by  them  llisl 
the  case  felt  within  the  juriidiction  (rf  the  cooi^ 
ami  therefore  that  the  value  of  tlie  property  saved 
amounted  to  tOO»^  Their  principal  wiineiw  ra 
Mr.  Watea,  a  shipowner  of  Harwich,  who  wat  i!m 
contractor  tor  conveying  the  cargo  to  Liondon.  ik 
ilepOMi :  '■  That  there  was  great  and  unnccnisij 
delay  in  getting  tlic  cargo  out  of  tlie  vessel.  Thil 
the  vessel  was  must  improperly  berthed,  an],  I 
i-erily  liclieve.  suiiiuned  considerable  damage  whibt 
ifing  nt  Harwich.  Tiiat  at  the  time  tlie  vessel  «u 
brought  into  Harwich  harbour,  I  have  no  liesitaliin 
in  saying  that  with  her  cargo  and  atore^i  she  vit 
irorth  at  least  WVU.,  and  that  I  would  nicrt  reailiir 
have  given  that  sum  fur  her.  That  hod  the  vesiu 
liven  laid  where  she  would  have  floated  at  spring 
tides  she  might  have  been  taken    alongside  lit 

5uay,  or  near  thoeto,  at  Harwich  and  dilchir^ 
le  cargo,  or  have  been  towed  to  Ijondon  (■ 
rM  or  Ivsa.  That  had  tlie  said  cargo  being  di*- 
ciiarged  when  first  brought  in  and  sold  at  llorsidi 
it  would  have  realised  a  considerable  earn  over  and 
above  r>i>r>/.  i^.  ^d."  Tills  evidence  is  curroboralEt 
by  John  Vau.i,  the  shipbuilder  (who  liad  survend 
the  vessel  un  tlu>  heaeh  at  Ilarwiclt.  on  the3<d 
Feb.,  and  eatimated  hvr  tu  be  worth  IT^V.),  to  the 
extent  that  the  vessel  must  have  roceiveil  coatiki- 
iible  damage  by  l^'ingsn  long  on  the  beach,  ami  t,hlt 
u  great  saving  might  linve  lieen  effected  If  she  lud 
been  laid  alongside  the  shipyard  and  repaired.  Il 
ii  also  corroborated  by  Jueqih  .Mealben.  who  was 
employed  with  his  vessel  in  conveying  tlie  cargo  tt 
Luiidun,  Bud  hy  Thuiiius  Adams,  a  ainack'Owiier, 
who  deposes  that  he  surveyed  the  veasel  when  she 
came  into  Harwich  in  Kovumber,  and  again  it 
Kehruaiy,  and  found  un  the  second  occoaion  thu 
she  hod  snffennl  much  injury  in  the  interval.  He 
ulso  says  tluit  when  she  was  first  brought  into 
Uarwit'b  she  was  worth  at  least  iIiX)/.  Tlie  cltrk  to 
Uie  plL's  attorney  also  deposes  that  he  wu  il 
November  informeit  by  the  ship's  agents  in  llarwiA 
that  the  value  of  the  cargo  when  sliippi-J  il 
Urommen  was  iiitli/.  It  may  be  difficult  In  baknce 
tills  conllictiiiK  evidence:  but,  on  the  whole.  I  am 
of  opinion,  flrst,  tliat  tlie  burden  of  pnxtl  is  ufm 
the  defts.,  who  undertake  to  aliuw  that  the  coort 
lias  not  jurisdiction  in  this  caK ;  and.  aecoudly, 
that,  upiai  a  review  of  their  cviilence.  the  liefla 
Lave  failed  to  establish  that  the  value  of  tht 
property  saved  clid  not  exceed  the  sum  of  ICJUl 
It  is  obvious  tliat  the  statute,  in  appuinciag  tks 
value  of  the  property  saved  to  be  tlie  condiliw 
determining  the  court's  jurisdiction,  meaiw  the 
x'aliic  of  the  pruperty  wben  tlrat  brought  into  laftlT 
by  the  salvors,  and  nut  at  any  subsequent  period. 
In  tho  present  c.iic  that  date  was  the  ^Ist  ^us 
and,  looking  to  that  date  and  to  whnt  then  toJi 
place,  I  think  that  both  tlio  parties  treated  the  vdos 
uf  the  property  aa  clearly  over  1000^  I  sbMUi  . 
therefore,  be  wrong  in  coDiidering  titat  the  vsIm 
was  then  less  than  that  sum,  eipeeiallT  m  explaoa- 


PiQctoT  tor  pits.,  SiipirliA. 
¥vK\anl<R  &AXa.„  Uvma^^a^aMd  JUjisl 


HASITIME  LAW  CASES. 
Tub  Edwasd  Olivbr. 


[Aui 


TuaiLis,  J<i«t  11, 18C7. 
TnB  Edwjlbd  Olives. 

Dottosuji  boad—Maittr't  i:!alm—Piionly — Hanhalliiy 

n/iuttU. 
A  boUwiry  iKmd,  iardiirli  tie   Bualtr  biadt  himttlf,  ii 
enlit!al  to  prtorita  qfpai/iHtat  Ufurt  the  tmuta't  ciaiai 
far  waga  and  ahliHTKiHtnU ;  bat  thit  rule  U  Bol  to 
U  ;iuiW  begrntd  tht  exigency  of  t/ie  cair,  and  Tcilt  nut 
Uacttdan  to  tAe  Miutrr'i  prejudice  wrhtrt  tht  bond- 
lioider  it  atart. 
iVitrt  a  mniler  gave  bonds  on  ship,   freight,  and  cargo, 
binding  biMtelf,  and  tht  bonds  leoald  escAanal  ihip  and 
freight,  lAiu  aejealtni/  the  maalei'i  claim : 
iltU,  tliat  the  maiiei't  ctaiiH  thoidd liavt  iirioriti/ oitr 
thote  of  the  boudiolden,  in  effect,  marihalling  lAe  tuiet 
6elirwi  thtm. 

A^nit  this  TCisel  four  caiues  btui  been  instt- 
tuteii ;  one  bj  the  muter,  lor  mtges  and  disburse' 
menti ;  tva  by  bottomry  bondholilen,  the  bondi  ir 
«ach  caae  being  apon  ship,  freight,  and  cargo,  and 
stating  the  master  to  be  persooallv  liable ;  and  the 
fourth  for  tovagc.  The  owners  of  the  ihip  hud  not 
appeared,  the  owners  of  the  car^  had  appeared,  and 
IliTen  bail  for  tbc  paTtnent  of  tiie  bottomry  bonda. 
Freight  bad  been  paid  into  court,  and  the  vessel  had 
becD  sold.  The  court,  reserving  all  qiiettiong  of 
priorities,  had  pronounced  in  favour  of  the  master's 
-jlaim.  and  with  respect  to  the  bonds,  had  pro- 
nounced for  Uicir  validity,  and  liad  condemned  Che 
proceeds  of  the  Tesseland  freight  in  the  amount,  and 
in  casta,  and  hod  condemned  the  owner  of  the  cargo 
and  their  bail  in  the  balance,  if  any,  due,  on  the 
boiidi,  after  the  proceeds  of  ship  and  freight  hsid 
been  exhausted,  and  in  costs,  die  ainount  of  the 
claiua  was  made  op  as  follows:— 

£     I.   d. 

The  master's  claim 1,281    9    4 

Oiic  bottomry  bond 1,1112    G    2 

The  other  bottomry  bond 3,4BIJ  18    C 

"Tbero  remained  besides,  the  towa^  claim,  exclusive 
of  costs  in  each  cause.  To  meet  Utese  charges 
there  were  the  following  tonds : — 

£      t.   d. 

Vessel,  gross  proceeds  2.310    0    0 

Freight  paid  into  court aso    0    0 

2,UC0    0    0 
Deduct  Marshal's  fees 207  lit    4 

Balance  in  registry .£2,433    G    8 

It  thus  appeared  that  the  amount  of  proceeds  of 
■«hip  and  freight  was  insufflcient  not  only  to  pay 
both  the  master's  claim  and  the  bonds,  but  even  the 
bonds  alone.  The  bondholders,  however,  were 
n^ure,  because  they  had  the  bail  of  the  owners  of 
cargo  to  fall  back  upon,  but  the  master's  lien  (or 
wages  and  disbursements  extended  only  to  ship  and 
freight. 

A  motion  was  now  mode  for  the  payment  of  the 
master's  claim  out  of  the  proceeds  in  the  registry 
iu  priority  to  the  bottomry  bunds. 

Lailiiagion  in  Support  of  the  motion. — The  real 
<)Uestion  is,  whether  the  owners  of  cargo  can  come 
here  and  insist  that  the  bonds  must  be  first  of  all 
paid  out  of  ship  and  freight.  The  bondholders  have 
no  interest  in  insisting  on  thu  clause  in  the  bond, 
that  the  master  is  not  to  seek  relief.  The  masler 
has  a  right  in  rsN  for  his  wages.  The  Merchant 
Shipping  Act  of  lUiH  gives  him  the  same  lien  as  a 
tieaman.  Tliis  court  has  since  not  only  given  him 
that,  bnt  also  a  right  of  priority  with  the  seamen. 
No  doubt,  it  is  laid  down  in  the  Joaalhaa  Goodhue, 
bw.  :;24,  that  Un  bondholder  has  friori^  in  t  caK 


where  the  master  binds  himself;  but  that  was  a 
case  in  which  there  were  not  funds  to  satisfy  both. 
Ill  the  Sdatia,  Lush.  54.^,  the  master  bad  not 
personally  bound  himself,  but  hod  covenanted  that 
the  barque,  cargo,  and  freight  should  be  at  all  times 
liable  after  the  voysgo  to  the  payment  of  the  money. 
In  that  case  the  prior  claim  of  the  master  before  the 
bondholder  was  confirmed,  and  the  tendency  of  that 
decision  goes  far  to  limit  the  Jonathan  Goodhue. 
The  claim  for  disbursements  is  on  the  same  footing. 
In  the  J/ory  Anne,  L>.  Itep.,  1  Adm.  8,  a  claim  for 
disbursements  was  given  priority  over  a  mortgage. 
In  the  case  of  the  Union,  Lush.  128,  there  was  a 
bottomiy  bond,  and  a  claim  for  seaman's  wages. 
The  owners  of  the  cargo  intervened  to  resist  the 
mariner's  cUim,  bnt  the  court  eventually  pro- 
nonnce<I  for  its  priority  over  that  of  the  bondholder. 
In  the  case  of  the  Pritcilla,  Lush.  1,  which  may 
be  quoted  to  provo  that  the  last  bondholder  is 
entitled  to  ahimlutc  priority,  that  point  as  appears 
by  the  reporter's  note  (p.  G)  was  not  there  decided ; 
consequently,  if  the  bondholder  is  secure,  he 
is  not  necessarily  to  bo  first  paid.  It  is  not 
equitable  for  the  owners  of  cargo  to  oust  the 
master's  claim,  Ihoy  have  ratified,  his  act,  its  pur- 
pose was  for  their  benefit;  the  sliip  itself  has 
perished,  or  rather  been  f^ven  away  for  the  benefit  of 
the  owners  of  the  cargo.  Somo  of  the  expense* 
incurred  at  Mauritius  are  such  as  properly  fall  on 
the  owners  of  the  cargo.  They  ask  to  be  put  in  the 
position  of  the  bondholders,  and  to  be  enabled  to 
exercise  a  privilege  of  the  bondholders  against  the 
master,  there  is  no  ptivity  between  them.  The 
owners  of  cargo  are  not  the  assignees  of  the  holders 
of  the  boud;  th<^  try  to  insist  on  a  legal  right  which 
belongs  to  the  bondholders  alone ;  no  one  has  a 
right  to  insist  on  this  but  the  bondholders  them- 
selves :  (The  Annapolis,  Lush,  Suu.)  I  aalt  that  the 
master's  claim  be  paid  in  priority  to  those  of  the 
bondholders ;  but  in  reality  it  is  a  question  which 
does  not  affect  their  interest  at  all. 

iniee  for  the  owners  of  cargo.— The  practical 
effect  of  this  motion  is  to  make  cargo  liable  for 
wages.  The  mie  on  this  point  is  clear.  Where  die 
master  chooses  toienderhimself  liablcona  bottomty- 
bond,  he  doe*  an  act  which  makes  it  inequitable 
that  he  should  seek  payment  of  his  own  claim  as 
long  as  that  debt  remains  undischarged :  assets  will 
not  be  mushalled  where  the  doing  so  can  interfere 
with  any  rule  laid  down  by  this  court,  which  is  en- 
titled to  preferential  regsrd.  The  question  of 
hsrdship  cannot  be  entertained  by  the  court ;  if 
that  argument  were  available  Uie  decisions  in  the 
PriKilla  and  JonaOian   Uoodhae  could  not  be  ana* 

ClarktoH  for  the  bondholders. — This  is  an  attempt 
marshal  aaaets.      The  court  will   not  marshal 

sets  so  as  to  prejudice  the  rights  of  third  parties 
{ALirich  V.  Corner,  2  W.  &  Tu.  L.  Cas.  Eq.  71.) 
this  esse  the  court  marshal  the  aasets  it  will 
throw  the  payment  of  the  master's  wages  on  parties 
not  at  all  liable.  The  cargo  cannot  be  resorted  (o 
till  ship  and  freight  is  exhausted.  It  is  a  condition 
precedent  to  the  master's  acting  as  agent  for  the 
owner  of  the  cargo,  that  it  be  only  in  case  of  neces- 
sity he  should  so  act,  and  there  is  an  implied  con- 
tract that  he  will  allow  nothing  prejudicial  tu  the 
cargo  till  ship  and  freight  has  been  exliausted. 
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for  the  payment  of  the  bond,  it  would  be  mmnifcstly 
wrung  that  in  defeasance  of  his  own  contrmet  btr 
bIiouUI  not  only  not  pay  the  bond  himself,  but 
obtain  out  of  tlic  proceeds  of  the  ship  and  freight 
puyinent  of  his  own  claims  against  the  owners, 
leaving  the  bottomry  bondholders  unpaid.  Hence 
the  rule  by  which  the  master's  claim  is  liable  under 
these  circumstances  to  bo  postponed.  But  this  rule 
frequently  operates  with  great  severity  against  the 
master,  depriving  him  of  his  real  remedy  for  reco- 
vering his  wages  and  disbursements,  and  certainly 
ought  not  to  be  carried  beyond  the  exigency  of  the 
caae.that  is,  ought  not  to  be  extended  to  circumstances 
where  the  bottomry  bondholder  would  not  be  preja- 
diced  by  the  master  being  paid  before  him.  I  see  do 
reasion  why  the  owners  of  the  cargo  should  be 
benefited  lit  the  expense  of  the  master.  Yor  the 
master,  though  he  may  have  bound  himself  for  tbo 
payment  of  the  bond  to  the  holders  thereof,  hu 
made  no  such  contract  with  the  owners  of  cargo,  tad 
they  are  not  entitled  to  invoke  a  rule  made  only  for 
the  protection  of  the  bondholder.  The  Court  will 
therefore  pronounce  the  proceeds  of  the  ship  sod 
freight  to  be  first  applied  in  payment  of  themaster'^ 
claim  fur  wages  and  disbursements. 


ship  and  freight  will  be  exhausted  in  payment  of 

the  bonds  (and,  indeed,  will  have  to  be  supple- 
mented by  the  cargo),  and  the  master,  who  has  no 

claim  against  the  cargo  will  lose  his  remedy  in  rem 

altogether.    If,  on  the  other  hand,  it  is  grante<l,  the 

result  will  be  that  the  master  will  first  be  paid  out 

of  ship  and  freight,  then  the  remaintler  of  the  pro- 
ceeds of  ship  and  freight  will  be  exhausted  in  part 

payment  of  the  bonds,  and  the  balance  will  be  paid 

by*  the  owners  of  cargo.    This  balance,  as  compared 

w'ith  the  balance  in  the  other  alternative,  will  of 

course  be  greater  by  the  exact  sum  paid  out  of  the 

pn)ceeds  of  ship  and  freight  to  the  master.    In 

either  case  the  bonds  would  be  paid  in  full.    The 

contention  is  solely  between  the  master  and  owners 

of  cargo.    The  owners  of  the  cargo  contend  that 

the  rule  of  the  court — established  in  the  case  of  the 

Jonathan    Good/aie,   Sw.  520— that  the  holder  of  a 

bottomry  bond,  upon  which  the  master  has  made 

himself  personally  liable,  is  paid  out  of  the  proceeds 

of  ship  and  freight,  before  the  master,  is  an  absolute 

rule.    In  support  of  this  contention  reference  was 

made  to  the  case  of  the  Prisciifa,  Lush.  1.    In  that 

case  there  were  two    bonds,    one  upon    ship  and 

freight  only,  and  the  other  of  posterior  date  on  ship, 

freight,  and  cargo  ;  and  the  rule  that  a  posterior 

bond  takes  precedence  over  an  earlier  bond  was 

enforced,  although  the  enforcement  of  the  rule  was 

not  necessary  for  the  protection  of  the  posterior 

bond,  and  resulted  in  the  earlier  bond  being  left 

unpaid.    For  the  effect  of  precedence  being  given 

to  the  posterior  bond,  coupled  with  the  rule  that 

ship  and  freight  must  be  exhausted  before  cargo  is 

resorted  to,  in  payment  of  bottomry  bonds,  was, 

that  the  whole  of  the  proceeds  of  ship  and  freight 

were  exliausted  in  payment  of  the  posterior  bond, 

and  nothing  was  left  to  satisfy  the  earlier  bond. 

Whereas  if  the  earlier  bond  had  been  paid  out  of 

proceeds  of  ship  and  freight,  the  remainder,  sup- 
plemented by  the  cargo,  would  have  been  enough  to 

discharge  the  second  bond  in  full.     The  point, 

however,  as  to  whether  the  rule  gave  an  absolute 

priority  does  not  seem  to  have  been  raised  in  argu- 
ment. *  Mr.  Clnrkson  further  directed  the  attention 

of  the  court  to  a  well-known  rule  of  equity  that 

no  marshalling  is  permitted  to  the  prejudice  of  third 

parties.    In  the  present  instance  it  was  alleged  that 

marshalling  of  assets  between  the  master,  who  has 

ship  and  freight  as  his  only  securities,  and  the  bond- 
holders, who  have  ship,  freight,  and  cargo,  would 

work  to  the  injury  of  the  owners  of  cargo,  who 

would  thus  become  charged  with  a  larger  sum  than 

they  would  otherwise  be  liable  to ;    and  further, 

that  this  additional  charge  would  be  improperly 

saddled  upon  tiic  cargo,  because,  though  nominally 

due  under  a  bond  affecting  cargo,  it  would  really 

represent  a  burden  to  which  cargo  is  not  liable,  viz., 

wages  and  disbursements  of  master.    On  the  other 

hand,  it  is  argued  for  the  master  that  the  ma8ter*s 

lien  on  ship  and  freight  for  wages  and  disburse- 
ments in  genera],  takes  precedence  of  a  bottomry 

bond,  and  though  this  lien  is  liable  to  be  postponed 

to  a  bottomry  bond,  for  which  the  master  has  made 

himself   personally    liable,    there    is    no    absolute 

rule    to    this    effect ;    that    it    is    a    rule    only 

made    for     the    protection     of     the   bondholder, 

and  consequently  does  not  obtain  where  the  bot- 
tomry bondliolder  does  not  need  such  pn)tection  ; 

that  in  this  instance  the  bottomry  bonds  will  cer- 
tainly be  paid  in  full  out  of  cargo  if  not  out  of  ship 

anil  freight;    that  the  holders  therefore  have  no 

interest  in  claiming  to  be  paid  out  of  ship  and  freight 

before  the  master,  and  that  the  owners  of  cargo 

have  no  equity  to  insist  upon  the  holders  of  the 

bonds  prvfu'mg  their  claim.    This  is  the  first  time 
the  pi f hit  hns  been  raised.    The  genctaV  pT\uc\\)\e  is 

char.    If  a  master  by  the  terms  ol  t\ie  bollowiy  -^        . 

bond  has  bound  himself  as  well  as  ship  and  1tc\^\\\.\  ^x'&w  CytViwiiv.^ wi  wsAss^x  %xA^  In  tke 


V.C.  WOOD'S  COTJBT. 

It'eported  by  w.  H.  Rkxxkt  ami  R.  T.  Boclt,  E«qre.. 
UarrUtert-at-Law. 


March  16  and  18,  18G7. 

The  Liverpool  Marine  Credit  ConrASfT 
(Limited)  v,  Huxter. 

Imw  of  foreign  state — Demurrer  to  hiff  to  restrain 
proceedings — Law  of  Louisiana  ax  to  transfer  oj^qa 
and  odier  chattels. 

A  British  ship  was  trans/erred  hg  the  reqistered  omir 
in  England  to  the  pits,  hg  mortgage  (HhIm  registered. 
The  s)u'p  sailed  to  Xew  Orleans,  in  Jjouisinna.  Btf  ike 
law  of  tlfflt  state  transfers  of  chattels  without  delivery 
of  possession  are  not  rertnjnised.  The  defts.  (irfc 
were  British  subjects  with  a  branch  ^firm  at  -Vnr 
Orleans,  and  were  aware  of  the  mortonye)  comimeneei 
actions  against  the  oumcr  for  moneys  clue,  and  oUained 
a  writ  of  attac/unent  uncbir  which  the  sliin  was  seised. 
The  mortgagees  intervened,  and  gave  oonds  to  tht 
dcfts.,  who  thereujion  released  the  sJdp. 

To  a  hill  praying  tltat  the  defts.  might  be  restrained  from 
ttdcing  proceedings  on  tfie  bonds,  a  demurrer  vas 
allowed. 


Simpson  r. Fogo,  1  J.  «$•  II,  IS;  8  L,  T, liep, S. S, 0. 

distinguished. 

This  was  a  demurrer. 

The  statements  in  the  bill  were  as  follows : — 
In  and  preWousIy  to  Nov.  18t>5,  the  defts.  Messn. 
Fcrnie  carried  on  business  as  merchants  at  Lirer- 
l)Ool  under  the  style  of  *'  Fornie  Brothers  and  Co-" 
and  the  defts.  F.  Boult,  T.  Knglish,  T.  Brandon,  and 
W.  Hunter  curried  on  business  as  merchants  it 
Liverpool  under  the  style  of  "  Boult,  Knglish,  and 
Brandon,"  and  all  the  said  defts.,  together  with 
the  deft.  C.  Askew,  also  carried  on  busineu  » 
merchants  in  New  Orleans,  in  the  state  of  Louisiani, 
in  America,  under  the  style  of  "  Hunter,  Askev, 
and  Co.'*  The  firm  of  Hunter,  Askew,  and  Co. 
acted  as  the  agents  at  New  Orleans  of  the  firms  of 
Fernie,  Brothers,  and  Co.,  and  Boult.  Fjigiish. 
and  Brandon,  both  of  which  firms  acted  as  tin- 
Liverpool  agents  of  Hunter,  Askew,  and  Col 
y  All  the  defts.  were  British  subjects,  and.  except 
\\f  .l\wxv\.«  ^Tv^  ^.  NaVaw  (who  resided  temporaiily 
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«pring  of  18(iC  W.  Hunter  came  to  Liverpool,  where 
he  was  residing  when  the  suit  commenced. 

Henry  Lafonc,  a  merchant  of  Liverpool,  was  the 
-duly  registered  owner  of  the  British  screw  steam- 
ship the  Pacific. 

By  an  indenture  dated  the  23rd  Dec.  1865,  and 
made  between  Lafone  of  the  one  part,  and  the  pits, 
of  the  other,  the  Pacific  was  mortgaged  by  Lafone 
to  the  plt5.  for  1800/.  and  interest  at  10  per  cent, 
per  annum.  The  mortgage  was  duly  registered  at 
Liverpool  on  the  same  day. 

In  Oct.  18C<)  Lafone  employed  the  firm  of  Boult, 
English,  and  Brandon,  of  Liverpool,  as  his  brokers 
witli  respect  to  the  steamship  Pucffic^  and  she  was 
consigned  by  them,  with  the  concurrence  of  Lafone, 
to  the  (lefts.'  firm  of  Hunter,  Askew,  and  Co.,  at 
New  Orleans,  upon  the  assurance  and  undertaking 
of  the  firm  of  Boult,  English,  and  Brandon,  and 
the  personal  assurance  and  undertaking  of  the  deft. 
W.  Hunter,  on  behalf  of  the  said  firm  of  Hunter, 
Askew,  and  Co.,  that  the  said  firm  would  not 
attempt  to  take  any  proceedings  against  the  said 
ship  aoroad,  but  would  remit  the  freight  to  her  mort- 
gagees as  an  independent  transaction  ;  and  in  pur- 
suance of  such  assurance  and  undertaking  the  deft. 
W.  Hunter  wrote  to  Hunter,  Askew,  and  Co.,  at 
New  Orleans,  and  instructed  them,  if  the  Pacijic 
came  consigned  to  them,  to  leave  the  balance  of  her 
account  on  its  own  merits,  and  to  account  for  the 
freight  independently  of  all  other  transactions. 

At  that  time  ISoult,  Brandon,  and  Co.  were 
in  monetary  difficulties,  and  therefore  the  consign- 
ment was  chjinged,  whereupon  the  undertaking 
vras  withdrawn,  and  upon  the  arrival  of  the 
Pacific  at  New  Orleans,  Hunter,  Askew,  and  Co. 
commenced  actions  at  New  Orleans  for  debts  alleged 
to  be  due  to  them  from  Lafone  on  other  accounts, 
and  obtained  writs  of  attachment  under  which  the 
chip  was  seized. 

Pamgraph  18  of  the  bill  was  as  follows : 

By  the  law  of  Louiniana  tranflfere  of  property  In  chattels, 
without  delivery  of  posaetision,  are  not  recognised,  and  the 
tide  of  the  pita,  as  flnit  mortgagees  of  the  said  steamship 
woDld  have  been  wholly  disregarded  by  the  courts  at  New 
OrleflJis,  if  the  pits,  had  attempted  to  assort  the  same  in  the 
mM  courts,  and  the  said  ship  would  have  been  sold  by  order 
of  the  said  courts  as  the  property  of  the  said  Ilenry  Lafone 
the  deft  in  the  s&id  actions,  and  the  proceeds  of  such  sale 
would  have  been  applied  in  or  towards  payment  of  the  debts 
for  the  recovery  of  which  the  said  actions  were  brought, 
-without  any  regard  whatever  to  the  rights  of  the  pita,  as 
mortgagees  of  the  said  ship.  Under  the  circumstanoes  afore- 
said, the  only  means  by  which  the  pits,  could  prevent  the  sale 
in  manner  aforesaid  of  the  said  ship  and  recover  possession  of 
her.  was  by  giving  bonds  to  the  pits,  in  the  said  actions  as 
security  for  the  payment  of  the  amounts  which  might  be 
recovered  therein,  and  the  costs  thereof,  and  the  pits,  accord- 
inglv  intervened  in  the  said  actions  and  by  their  agents  Messrs. 
Graham  and  Co.,  of  New  Orleans,  gave  to  the  defta.  two  bonds 
both  dated  the  day  of  18G0,  for  the  sum  of 

«jid  as  security  for  the  payment  by  the  plt&  in  this 

«uit  to  them  the  dofts.  in  this  suit  of  the  amounts  to  be 
recovered  in  the  said  actions  against  the  said  Henry  Lafone 
and  the  costs  thereof,  and  upon  the  execution  and  delivery  of 
the  said  bonds  the  said  steamship,  the  Facifir,  was  released 
on  the  0th  l>c  IHCO  by  the  sheriff  of  New  Orleans,  and  sailed 
three  days  afterwards  for  Liverpool,  where  she  subseiiuently 
arrived. 

The  bill  prayed  that  the  def  ts.  might  be  restrained 

from  taking  or  continuing  any  proceedings  at  law 

or  in  equity  at  New  Orleans  or  elsewhere  against 

the  pits,  or  their  agents,  ^lessrs.  Graham  and  Co., 

for  the  purpose  of  enforcing  the  said  bonds,  or  the 

payment  of  any  money  under  them,  or  under  any 

judgment  recovered  or  to  be  recovered  by  the  def  ts. 

in  any  action  or  suit  founded  on  the  bonds ;  that 

the  bonds  might  be  delivered  up  to  be  cancelled;  and 

that  if  the  def  ts.  should  proceed  at  New  Orleans  or 

elsewhere  upon  the  bonds,  and  oblige  the  pits,  to 

pay  any  money  under  the  said  bonds,  then  that  the 

def  ts.  might  bo  declared  personally   liable  to  the 

pits,  for  the  amounts  of  such  money,  together  with 

interest;  and  for  other  consequQuXiBl  relief. 


To  this  bill  the  def  ts.  Boulc,  English,  and  Bran- 
don demurred. 

G,  M.  Giffard,  Q.C.  and  Robinaon,  for  the  demurrer, 
contended  that  there  was  no  case  for  relief  disclosed 
by  the  bill.  Simpson  v.  Fogo  (8  L.  T.  llep.  N.  S.  CI , 
1  John.  &  Hf  18)  was  altogether  a  different  case 
from  the  present. 

K.  E.  Kay,  Q.C.  and  Fischer,  for  the  bill,  cited 

SimpHon  v.  fo*/o  (jtbi  sup.)  ; 

Bushhi/  V.  Jfniiflm/,  o  Miid.  297 ; 

T/te  Oarron  ('(mpnny  v.  Jlaciarcn^  5  II.  of  L.  '  'ns. 

41« ;  a  W.  IL  597  ; 
Lord  Porttirlinfftoft  v.  Soiilby,  3  My.  A  K.  104  ; 
Hope  V.  Cwwffie,  18  L.  T.  Rep.  N.  8.  624 ; 
PttuieU  v.  Jioj/,  3  De  G.  M.  A  G.  12G ; 
Talleyrand  v.  BtmlangtCj  3  Vea.  447 ; 
Wriyht  v.  Sin^son^  C  Ves.  714. 

The  VicE-CiiAXCELLOR. — I  do  not  think  this  case 
comes  within  Simpsoa  v.  Foyo  (uhi  sup.)  The 
conclusion  at  which  X  arrived  in  that  case  was 
simply  tills,  that  although  it  is  p^rt  of  the  law  of 
nations  to  recognise  the  tribunals  of  all  countries 
as  administering  justice  between  their  subjects 
pursuant  to  natural  equity  and  natural  justice,  and 
to  give  credit  in  that  respect  to  their  course  of 
procedure,  yet  that  there  are  exceptions  to  that 
rule.  If,  for  example,  in  examining  a  judgment 
of  a  foreign  court  (which  you  are  at  liberty  to  do  as 
to  anything  that  appears  on  the  face  of  it)  you  find 
tliat  a  course  of  proceeding  has  been  adopted  which 
is  at  variance  with  the  principles^of  natural  justice, 
theu  tlie  court  will  not  give  weight  to  that  decision 
and  authority,  and  will  not  recognise  the  foreign 
court  as  having  acted  pursuant  to  these  just  prin- 
ciples, in  pursuance  of  which  it  would  of  course  be 
wUling  to  believe  it  had  acted  in  the  absence  of  any 
demonstration  to  the  contrary.  In  some  foreign 
courts  they  proceed  to  judgment  in  the  absence  of 
the  party  against  whom  the  proceedings  may  be 
brought  by  some  course  of  procedure  which,  in  par- 
ticular cases — ^for  example,  in  Buchanan  t.  Rnchtr^ 
1  Camp.  Ci!i — ^has  appeared  to  the  courts  of  this 
country  to  be  unjust.  In  the  case  mentioned  notice 
was  given  in  an  imperfect  manner,  and  the  judg- 
ment was  against  the  party,  as  it  were,  by  default, 
alUiough,  as  it  appeared  to  the  courts  of  this  country, 
he  had  not  sufficient  notice  of  the  proceedings.  In 
such  a  case  this  court  would  not  enforce  or  recog- 
nise a  judgment  so  obtained.  It  was  on  this  prin- 
ciple that,  in  the  case  of  Simpson  t.  Fogo,  where  a 
judgment  had  been  given  by  a  court  of  Louisiana, 
which  dealt  with  a  ship  as  being  the  property 
and  assets  of  the  debtor,  against  whom  pro- 
ce^iugs  had  been  taken,  and  utterly  disregarded 
a  mortgage  which  was  a  perfectly  good  and 
valid  charge  at  the  time  the  court  was  taking  it  into 
consideration,  though  it  had  not  been  perfected  in  a 
manner  which  these  courts  chose  to  recognise,  and 
by  some  proceedings  {leculiar  to  themselves  and  not 
sanction^  or  recognised  by  the  general  law  of 
nations,  it  appeared  to  me  that  if  they  chose  so 
utterly  to  disregard  the  rights  of  the  mortgagees, 
then,  if  the  ship  came  here,  this  court  was  at  liberty 
to  say  the  law  of  this  country  prevailed  as  to  that 
ship,  and  to  disregard  tiie  decibion  of  the  court  of 
Louisiana.  In  one  case  I  remember  to  have  seen  at 
common  law,  since  my  decision  in  Simpson  v.  /  oj/o,  I 
think  I  was  misunderstood  in  one  respect,  because,  in 
that  subsequent  case  it  was  supposed  that  I  had  acted 
in  Simpson  v.  Fof/o  on  a  sort  of  iex  talionisy  namely, 
that  if  they  would  not  recognise  our  law  we  would 
not  recognise  theirs.  It  was  nothing  of  the  sort,  but  it 
was  simply  this :  finding  that  tha  QtVxax  t^\ax^^xi^ 
not  Tecogivwfc  \3aa  X\VX'5i  qV  >ilwi  TROTV>B^«ifc'^^  '^^vv 
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I  hml  tu  donl,  1  said  1  could  not  hold  that  riirht  to 
be  displrtctHl  by  a  judgment  which  says.  "  We  will 
not  rocoj^nisc  the  existence  of  this  title,  because  it 
is  not  a  title  which  exists  according  to  our  notions 
of  what  law  ought  to  be."  In  that  case  I  was  parti- 
cularly desirous  of  drawinp:  the  distinction  between 
the  municipal  and  statute  law  of  the  country. 
Every  country  has  a  right  to  make  its  own  statutory- 
laws,  which  would  l)e  binding  on  whoever  niiiy 
coniu  to  live  in  ir,  however  harsh  such  laws  may  be. 
The  state  uf  Louisiana  has  not  made  any  statutory 
law  which  declares  that  a  person  coming  into  the 
state  with  a  ship  is  to  be  considered  the  owner  of 
the  ship.  But  the  judges  have  said,  "  We  think  that 
such  and  such  is  the  way  in  which  a  title  ought 
to  be  manifestetl,  and  accordingU  we  held  that 
such  a  title  cannot  Ik;  manifested  \n  any  other 
way.  It  is,  therefore,  a  decision  of  the  judicature 
contrary  to  the  principles  established  by  the  courts 
of  every  other  country  in  the  world,  as  has  been 
well  remarke<l  by  one  of  their  most  able  uirists, 
Mr.  Justice  Story.  Tliat  being  so,  I  should  cer- 
tainly, if  the  ship  were  here,  disregard  any  title  those 
courts  miglit  hai/«  recognised  with  regard  to  the 
ship,  while  totally  ignoring  the  title  of  the  mort- 
gagees. But  I  am  asked  to  go  a  step  farther,  and 
to  say  that,  this  l)eing  the  state  of  the  law  of 
Louit>iana,  if  British  subjects  trade  there,  and  a 
debtor  of  theirs  comes  there  with  a  ship  which  he 
has  mortgaj;ed  to  another,  but  which  the  courts  of 
Louisdana  choose  to  treat  as  his  own  chattel,  it  is 
contrary  to  equity  and  ju.^tice  that  a  British  subject 
should  sue  that  man  at  all,  and  should  take  the  ship 
in  execution,  knowinir  that  if  he  so  took  it  in  execu- 
tion the  rights  of  the  mortgagee  would  he  dis- 
reganled.  If  I  were  to  lay  down  that  doctrine  the 
consequences  would  be  these.  I  ought  then  to 
restrain  the  British  merchant  living  in  this  country 
fn  m  proceeding  by  his  agent  abroad  to  take  pro- 
ceedings against  tl»e  ship  acconling  to  the  law  of 
Ijouisiana.  1  should  in  effect  be  saying  to  every 
British  subject  to  whom  a  debt  is  owing  from 
another  British  subject,  "You  shall  not  have  the 
same  rcme<lies  against  your  debtor  that  everybody 
living  in  Louisiana  has."  Any  American  may  pro- 
ceed to  sell  the  ship,  disreganling  the  British  law, 
but  a  British  subject  is  not  to  have  the  right,  lie 
is  to  stand  by  and  see  the  whole  of  his  debtor's 
projxirty  taken  and  disposed  of  by  the  Louisiana 
creditors  of  his  debtor,  and  he  must  stand  by  and 
not  touch  it,  because  this  court  would  hold  it 
ine<initable  that  he  shoidd  concur  in  any  proceed- 
ing's which  should  enable  him  to  be  paid  pari  ptL^su 
with  the  crerlitors.  I  suppose  it  would  go  to  this 
length,  that  if  ii  dividend  was  declared,  every  divi- 
dend coming  to  the  British  subject  must  be 
stopped,  and  he  muHt  be  held  not  entitli^  to 
it.  Surely  that  would  be  ])ushing  the  doctrine 
to  an  extreme  length,  which  I  hope  nothing 
that  I  decided  in  ."iimpson  v.  F^<)fjo  can  be  sup- 
postnl  to  authorise.  But  if  you  could  not  re- 
strain him  from  exercising  his  onlinary  remedies 
against  the  debtor,  the  whole  case  falls  to  the 
ground.  flL>Ciiuse,  if  I  could  not  have  restrained 
them  from  suing,  it  is  not  inequitable  to  sue,  and 
then  it  is  not  inequitable  that  they  should  take  the 
bond.  Bnt  this  case  is  lower  than  the  case  of  re- 
stniining  the  dofts.  suing,  bLKiause  the  bond  is  given. 
"What  woiild  be  the  conseqtience  of  my  saying,  on 
this  further  step  Iveing  taken,  that  this  species  of 
equity  exists?  Why,  the  conrts  of  Louisiana 
would  take  go(Kl  care  that  no  ship  should  ever  be 
released  on  a  l)ond  given  by  any  English  subject. 
Tlicy  would  fiiiy:  "The  bond  is  worth  nothing, 
hecunso  tho  nionient  you  give  the  bond,  l\\e  CowU 
of  Ch.  in  iJngiaiuI  will  set  it  aside.  Yor  t\\c  »Vi\\k  ^A 
onjr  othor  state  in  the  worll  you  may  ^ive  a\>OT\d 
nnd  delirer  the  ship  j    but  wc  ytIU  take  car^  tvol  lo 


let  any  Englishman  give  a  bond  t«>  recover  the 
ship."  The  case  stands  thu«  with  reference  to  thi? 
point  which  I  put  about  the  iujunction.  The  pit. 
is  in  this  dilemma,  either  I  could  interfere  t>> 
restrain,  not  the  action  against  Lafone,  but  thv- 
taking  out  execution  against  the  ship  without 
giving  credit  to  the  mortgagee  —either  I  coul'.l 
restrain  that  execution  or  I  could  not.  I  do  Dr>t 
think  I  could.  But  suppose  I  could,  then  I  uynn- 
hend  the  pits,  should  have  come  here  before  giving 
the  bond,  and  not  by  giving  the  bond  have  volan- 
tarily  placed  themselves  in  a  worse  situation. 
TnUcyramrs  nise^  3  Ves.  447,  was  a  different  one. 
What  the  c^urt  there  decided  was.  that  the  creditor 
had  no  right  to  put  in  force  remedies  in  this  country 
which  were  not  remedies  that  he  could  have  enfiirce«l 
on  the  original  contract.  On  the  facts  disclosed 
upon  the  bill  there  is  simply  this  equity,  and  no 
other :  "  You  can  by  law  attach  as  the  property  of 
the  debtor  a  ship  which  he  is  in  possession  of,  disre- 
garding a  mortgage  which  you  know  to  exist  upon  it. 
and  you  have  exercised  that  right  wliich  every  other 
creilitfir  could  exercise,  foreigners  as  well  as  othen. 
We  have  found  ourselves  obliged  to  give  bonds  to 
prevent  your  exercising  that  right,  and  now  vt 
come  and  ask  this  court  to  restrain  you  from 
enforcing  this  law  of  Louisiana  against  the  slup,  and 
u{)on  the  l)ond  which  we  have  given  to  obviate  your 
inequitably  enforcing  that  law."  I  put  uiy  decision 
on  three  grounds.  In  the  first  place,  I  tliink  I  shookl 
not  have  restrained  the  person  from  taking  out 
execution,  because  I  could  not  put  him  in  the  some 
lx)sition  as  all  the  other  creditors  were,  and  I  should 
be  giving  an  advantage  to  all  the  American  creditor?, 
which  I  have  no  reason  to  think  is  the  course  I 
ought  to  take.  In  the  second  place,  if  I  could  have 
restrained  him  from  taking  out  execution,  then  the 
pits,  should  have  come  here  before  giving  the  bond?. 
And  in  the  third  place,  if  I  was  to  set  a.<ide  thrte 
bonds  it  would  result  in  this,  that  with  reference  to 
all  bonds  of  this  description  I  should  be  pladiig 
subji'cts  of  this  country  in  a  position  in  which  it 
would  be  impossible  for  them  to  release  their  ships. 
For  these  reasons  I  hold  I  have  no  jurisdiction  to 
interfere  upon  the  case  alleged  in  the  present  bill 
[llis  Honour  then  noticed  llie  special  ground  on 
which  the  case  had  been  put  by  5^Ir.  Kay,  namely 
the  fonncr  agreement  that  the  defts.  would  not  takt^ 
proceedings  in  Louisiana  against  the  ship,  and  after 
remarking  that  the  mortgagees  were  no  party  to 
this  arrangement,  and  that  at  the  most  it  could  only 
be  consideretl  as  notice  of  the  mortgage,  he  con- 
tinued :]  The  case  is  reduced  to  the  simple  question 
whether  it  is  so  inequitable  that  creditors  who  are 
British  merchants,  and  now  domiciled  here,  shooM 
avail  themselves  of  the  remeilies  given  them  in 
common  w^ith  the  American  subjects  and  evcr>'onc 
else  in  I^uisiana,  that  I  should  restrain  them  from 
proceeding  with  their  action.  I  think  clearly  not. 
I  must  therefore  allow  the  demurrer. 

Solicitors:  for  the  pits.,  Chester  and  Crtptha-'. 
agents  for  Z//ce,  Dmuier,  GUI^  yetrton,  and  Bnihf*^,  of 
Liverpool. 

For  the  defts. :  FieU.  Jio9coe  and  /Van;.-** : 
Gregory^  RoicclijVe^  Rwcvliffe.  and  RavcU, 
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Jam  27.  iifi,  aail  Jaiy  2,  13G7. 


V'tadoT  emdjMnhattT — Stoppage  in  trataila—SAlpmail 
of;70odt — Time  irAen  ahipptr  Iota  Jominion  ocer  mcA 

A  aintract  inu  entered  into  iy  (i'fN&«i-  mo'cAanti  in 
Londmi  for  the  partAaie  nf  a  eanje  of  SicedUh  tiiaber, 
the  property  of  the  pit.  in' Satdtii.  TlitcoalToct  teas 
ill  the  vnnat  farm.  The  reador  aoM  to  provide  lilt 
uliiji  on  board  which  the  timber  teas  to  be  comeged  to 
lie  port  of  London  ;  hut  ihii  tcai  subieqiKnIlj/  varied, 
I'lid  the  piirchaseri  chartered  a  Aipfor  that  purpose. 
The  limber  uas  to  be  paid  for  by  a  bill  of  exchange  at 
ai.r  imathi.  TAe  bill  if  lading  itae  in  the  usual  form. 
The  vendor  endoned  ait  bill  of  ladimj  I'n  btank,  and 
it  uraa  handed  ever  by  the  vendor's  aifvnt  to  the  /nir- 
rl.asers  in  exchange  far  the  ilipulaled  bill  or  exchange. 
Defore  the  arrival  of  the  timber  in  London,  the  par- 
rhiistrs  had  ttofiped  payment,  and  the  reiidor  ^ve 
notice  to  the  mpliila,  trho  iras  obliged  to  put  into 
Copeahaijen,  not  to  deliver  the  Ihnlier  to  the  purchaser! 

IMd,  that  llie  vendor  itill possejued hia  right  of  stoppage 

in    trantilu,    the  goods   not   having  been    completely 

delivered,  and  that  the  ship,   cdthough  rharttrett  bg 

the  nurtluuers.  teas  only  an  instrument  nf  cvavei/arict, 

find  the  captain  a  coimnoa  carrier. 

Tliii  wiu  a  bill  fllcd  □riginall/  against   Messrs. 

Churchill  and  Sim,  timber  brokers,  of  London,  and 

nlsu   aftainat  the    other  dcfls.,   tlic  configiiL-es  in 

IiOndun,  of  a  shipment  of  limber  under  llie  foUow- 

The  pit.  Mr.  Bcrndslon  was  a  timber  miTchant  at 
Gi-fle  in  Sn-edcn.  and  a  Jlr,  Von  Kock  was  his  ^lent 
in  I'aria.  Previously  to  Feb.  IttW  and  thence- 
fonvard  until  they  stopped  payment,  Messrs.  Lang- 
too  uiid  Robinson  wore  timbt-r  mercLanta  in  London. 
On  tb>'  l:>tli  FL'b.  ISGJ  Messrs.  Langtons  contracted 
with  Vou  Kuok,  as  plt.'s  agent,  for  a  cargo  of  timber. 
The  contract  vtta  as  follows : 

Boailht  ol  Mr.  Von  Kocb,  T.  Bus  <1e  S>.  Laurc.  Tuis,  ii 
acts)  (or  ilr.  F.  R  Beni<ltw)u.  or  Of  Up,  eIioui 

■'■'■•'•■— —  -    -—■-■-■-'-■- pricoH    per 

Btmi.Wst 


4  Xll  ■  I 


jkvl  of  equal  quality  to  (he  Koi'SDi 


KrilttkukiD  ixr  IW  PeicHh.  HruaiL  Id  nm  ot  ueeiL    If  ibips 

liODdUD,  ibo  Vnb  Feb.  l^ivl,  L.uiUTfli  and  Bonmauf. 

It  wns  subsequently  agreed  that  instead  of 
Bernduon  providing  a  ship  fur  the  conveyance  nf  the 
timber,  Me:«sr9.  I^angtiHi  and  Robinion  should  them- 
si'lres  charter  a  vessel  to  convey  the  timber  from 
Gefle  to  London. 

Tliey  accordingly  chartered  a  ship  called  tlic 
Aluastrom,  which  i)roceeded  to  Gefle  for  the  timber. 

In  Oct.  IStiS  the  pit.  shipped  the  timber,  the 
price  according  to  the  terms  of  tlie  contract,  bein;; 
lyp.'l.  lis.  Sd.  He  also  advanced  to  the  captain  of 
Mid  ship  I."!:!/.  Bs.  2d.  for  the  freight,  which  lutiis. 
vith  interest  for  Uiiin  months,  made  a  total  of 
17**/.  10a. 

On  the  23nd  Oct.  pit.  drew  a  bill  of  exchange  for 
this  amount  on  iMessrs.  Lanf;tOD  and  Katmison, 
pnj-able  at  lit  aaaths  after  date. 


At  the  same  time  (as  it  was  alleged)  in  order  to 
preserve  his  control  over  tho  timber,  the  pit.  caused  a 
bill  of  lading  thereof  to  bo  drawn  in  his  name  ns 
the  shipper,  making  it  deliverable  to  bis  order  ur 
assignment. 

The  bUl  of  lading  was  as  follairs : 
ShJpprf  in   gopd   gnlor  and  wall  cnndldon«iI  by  F.  M. 


LTlgUiOd     ( 


d»l», 


,    .._ jr  OHltgns,  b«  or  lb»yp«j;Jllg 

I  mid  (TrrB^e  occDttamed.  In  wiinFHii  nhenul 
mb!p  bxth  unrmed  tu  tbns 
ud  daV.  the  DOS  or  whioli 

ilD~(}aTi«,  siiid  6ct  im    TbeevEOdelUeroilffliboai 
[WO  deabi  Jn  dlipoto,  ctur  of  all  dam«^. 


If  IhUdk.  idl  of  tlili  t 


Fiiiuin 


Renlird  m  uilcipaUaa  on  th*  ftoiiilit.  It  a 


cAuR'; 


F.  AuRi'k 
FtH-IOBdbig  lUTS  bi>ea  osed  twonty-Iour  days. 
Tho  pit.  F.  M.  Bemdtson,  endorsed  the  above  bill 
of  lading  in  blank,  and  ordered  it  to  be  handed 
over,  to  Messrs.  Langtoa  and  liobinson,  [n  excliangc 
for  their  acceptance  of  the  bill  of  c.ichatigo  fur 
174*t  19s. 

Langton  and  Ujibiiison  deposited  the  bill  of  ladinf; 
and  a  policy  of  inaarance  with  Churchill  and  Sim, 
the  brokers,  for  advances  made  by  tlivm  to  u  largo 
amount.  After  the  commencement  of  tlic  suit, 
>tessr8.  Chnrchill  and  Sim  were  paid  a  proportioDate 
sum  in  respect  uf  their  advance  on  the  cargo  of 
timber,  and  the  bill  was  subsequently  disinisseil  ns 

The  MaasiroiH  sailed  from  Gefle  with  the  timber 
in  Oct.  ISra,  bound  for  London.  She,  however,  pnl 
into  Cojionhngen  in  distress,  and  whilst  then>,  tlii: 
pit.  having  heard  of  the  in»otvcucy  of  Langton  and 
iiobinson,  caused  a  notice,  dated  the  :;tilh  March 
IMIil,  to  be  served  oa  tho  captain,  stoppiog  the 
cargo  in  trausilii,  on  account  of  tlie  insolvency  of 
Langtnn  and  Kobinson,  and  requiring  the  timber  to 
Ije  dclivcreil  to  the  pit.  on  liis  order. 

On  the  arrival  of  the  ship  in  the  Tlianios,  on  the 
aeth  April  leii4,  notices  to  tlie  same  effect  were 
served  on  the  captain,  the  brokers,  and  the  super* 
intendciit  of  tlie  Surrey  C^nal  Company,  where  the 
timber  was  to  bo  discharged. 

Bv  an  indenture  d.tti-d  the  ISIh  Sept.  l»Gi, 
Mc^rs.  fjingion  nnd  Cii.  assigned  to  trustees  uU 
their  assets  for  the  benefit  of  their  creditors. 

The  net  proceeds  of  the  timber  (I5T0/.)  had  bren 
paid  into  court. 

The  trustees  of  Langton  and  Co.,  the  purchasers., 
claimed  these  proceeds,  and  hod  comnicucd  an 
action  at  law  againut  the  brokers  for  the  nniount.- 

On  the  35th  April  IHiil,  the  bill  of  exchange  for 
17*4/.  l!l;<.  was  returned  dishonoured. 

The  pits.'  bill,  as  amended,  prayed  that  the  then 
pits,  {as  reprtsenting  the  original  pit.  Bemdtsun) 
were  entitled  in  equity  to  a  valid  and  sub^-iiiing 
chargeon  the  proceeds  of  llio  tiniber  witli  interest  and 
and  for  an  injunction  to  restrain  the  action  at 


law. 


>1  the 


r>w  came  On  for  a  hearing,  ai 

question  was  whether  Bemdtson  had  a  right  1 
the  cargo  in  trimsitu. 

Giffiird,  Q.  C.  and  E.  K.  Kag,  Q.  C.  for  the  pll:=., 
contended  that  U«  dntuvtivsii  <i-«s  "Cot  •m.-^-j,"  -A 
limber  wsnttnKA><\iS\'a(«iA\.»m>,tt^*™^''»™'™™ 
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price  of  the  timber  wa«  not  paid,  he  had  a  right  to 
stop  the  cargo  in  transitu.    They  cited 

B()tUnf/k  y.  IntfliSy  3  Ea«t,  380; 

Tuntn'  V.  Trustee*  of  lArerpool  Docksy  6  Ex-  Rep. 

643; 
Schotitmnns  v.  JMnca»Ur  and  Yirrk*hire  Rnihray  Com- 

yww^,  Law  Itep.,   ICh.  340;    13  L.  T.  Itep.  X.  S. 

7:W  ;  «»n  appeal,  L.  Itep.,  2,  332  ; 
Smith's  ^ferc  Law,  o3.'»; 
(htnifn  V.  Jirotrti,  3  El.  B.  <»22; 
Coica^lfte  V.  ThmnpAon^  h  ^loo.  1\  C.  ' '.  103. 

Driice,  Q.  C,  and  Freeling  for  the  def t«.,  contended 
that  the  question  of  property  vesting  did  nut  depend 
on  whether  the  ship  was  a  general  ship  or  not. 
Tliere  was  a  distinction  between  the  cases  wliere  the 
ship  was  sent  expressly  by  the  buyer  to  receive  the 
goods,  and  where  there  was  a  shipment  by  the 
vendor  without  any  communication  with  the  pur- 
chaser. That  a  ship  chartered  by  the  purchaser 
vas  equivalent  to  its  being  his  own  ship,  but  in 
^  either  case  the  deliverj'  was  qualified  by  the  terms 
of  the  bill  of  lading,  which  in  both  formed  the 
contract  between  the  parties.  In  the  present  case 
the  ship  was  by  agreement  sent  by  the  buyer  to 
receive  the  goods,  and  ^he  shipment  was  on  account 
and  at  the  risk  of  the  buyer.  The  sale  was  one  on 
credit  for  six  months  by  a  bill  of  exchange  at  that 
date.  Tills  was  drawn  and  accepted  by  the  buyer, 
and  the  moment  it  was  delivered  to  the  plaintiff  or 
his  agent,  the  bill  of  lading  belonged  to  the  buyer. 
The  bill  of  exchange  was  accepted  by  the  vendor  as 
a  payment.  What  had  been  stipulated  by  the 
buyer  was  completed  by  him,  and  from  that  time 
the  property  vested  in  him,  and  the  right  of  stoppage 
had  ceased.  In  support  of  their  view  of  the  case, 
they  relied  also  on 

Coioast/ee  v.  Thomjyson^  b  Moo.  P.  C.  165 ; 

BotUiujk  T.  Iwjlis,  3  East  381. 

And  cited 

Brown  v.  J7m*e,  4  Ex.  173 ; 
JUoxam  v.  Sauiidcrs,  4  B.  &  C.  3G0 ; 
Van  Cojtteel  v.  Bonltr,  2  Ex.  K«p.  691 ; 
Greefi  v.  Secheii,  7  C.  B.  Kep.  747. 

G,  Giffardy  in  reply,  referred  to 

18  &  19  Vict  c  111,  BiUfi  of  Lading ; 
Bmith'rt  L.  Cos.  4th  edit  643  ; 
Thompson  v.  Treadicell,  6  B.  &  C  36. 


carter  had  the  conveyance  been  a  cart.  BnlKie  an 
intermediate  person  (the  captain  of  the  ship)  inter- 
vened, and  the  delivery  to  him  was  only  as  to  a 
common  carrier,  the  ship  only  the  inatmaient  of  con- 
veyance ;  and  as  if  the  captain  had  been  the  Tendor*! 
agent.  Delivery  of  the  goods  to  him  waa  not  a  com- 
plete delivery  to  the  purchaser.  He  should  there- 
fore adopt  the  case  of  Sftalding  v.  Rudinn^  and  declare 
that  the  vendor  had  a  right  to  a  stoppage  ui  transitu. 
Minutes  to  be  prepared  and  signed  by  counsel. 

Solicitors  for  pits.,  Tftomas  and  IJoUams. 
Solicitors  for  defts.,  Linkhters  and  Co. 


The  ViCE-CiiANCELLOR,  before  stating  the  facts  of 
the  case,  referred  to  a  case  of  Spalding  v.  Ruding, 
argued  before  Lord  Langdale  when  M.  R.,  and  on 
appeal  before  Lord    Lyndhurst  when  L.  C   and 
af&rmcd,  in  which  he,  the  V.  C,  was  counsel,  and  he 
cited  it  from  his  manuscript  notes.    That  case  was, 
he  believed,  the  first  case  in  which  the  strict  right 
of  stopping  in  transitu  was  mitigated  in  favour  of  a 
mortgagee.    The  V.  C.  then  entered  fully  into  the 
facts  of  the  present  case,  and  commented  upon  the 
various  authorities  which  had  been  cited  in  argu- 
ment.   As  regarded  the  original  contract  there  did 
not  appear  to  him  to  have  been  any  intention  on  the 
part  of  the  pit.  to  abandon  his  right  of  stoppage  in 
transitu  until  the  goods  were  actually  paid  for.   Nor 
did  it  so  appear  by  anything  in  the  terms  of  the 
bill  of  lading.   Although  that  bill  of  lading  was 
endorsed  by  the  vendor  in  blank,  and  handed  over  to 
the  purchaser  in  exchange  for  the  accepted  bill  of 
exchange,  that  did  not  complete  the  delivery  of  the 
goods,  or  take  out  of  the  vendor  his  right  of  stop- 
page in  transitu.    There  was  no  substantial  differ- 
ence between  this  and  the  cases  of  Botlingk  v.  IngUs, 
and  Spalding  v.  Ruding.  First,  was  there  a  transitus  f 
and  if  so,  was  it  terminated  by  a  complete  delivery 
of  the  goods  ?    Had  the  goods  been  delivered  on 
board  the  purchaser's  own  ship  the  transitus  wo\M 
have  been  at  an  end,  the  same  a8itwonldYia^e\)e(&\i 
i/  the  goods  had  been  delivered  to  tiie  pox^^hAJKof  a 
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Uci»orted  by  T.  W.  Sai-kdkb«  «iid  C.  W.  Lovest,  lilAqn., 

Harriaten-At-Latr. 

Mag  7  and  June  15,  1SG7. 

PnouDrooT  v.  Montefiorb. 

Murine  Insurance — Concealment  of  material  fact  6j 
agent  of  insurer — Means  of  communication  by  agtst 
to  principal. 

Where  an  agent  whose  duty  it  is  to  communicate  in/i>r' 
ination  to  his  prinriptd  as  to  the  state  of  <i  ship,  or 
cargo  omits  to  ditcharge  sncli  duty,  and  the  Oicntr,  in 
the  absence  of  information  as  to  any  facts  tnaterial  to 
be  communicated  to  the  underwriter,  pffccis  aa  i«- 
surance,  sucli  insurance  will  Ite  void.  The  insurer  is 
entitled  to  assume  as  the  basis  of  the  contract  bttica» 
him  and  the  assured  tliat  the  latter  will  commuMcaU 
to  him  every  material  fact  of  which  tlie  assured  bad, 
or  in  the  ordinary  course  of  business  ought  to  hart, 
knowledge,  and  that  the  latter  will  take  the  necessary 
measures,  by  the  employment  of  a  competent  and  honett 
agent,  to  obtain  all  due  information. 

Fitzherbert  v.  Mather,  1  T.  R.  12,  and  Gladstone  f. 
King,  1  Mau.  ^  S.  35,  approved. 

Where,  in  addition  to  the  ordinary  postal  service^  the 
means  exist  of  communicating  such  information  hg 
telegraph,  it  is  t/ie  duty  of  the  agent  to  employ  tJu 
htter  mock  of  communication. 

This  was  a  case  stated  for  the  opinion  of  the 
court  in  an  action  upon  a  policy  of  marine  in- 
surance, which  had  been  twice  tried,  on  the  first 
occasion  before  Crompton,  J.,  and  on  the  second 
before  Mellor,  J. 

The  facts  and  arguments  sufficiently  appear  in 
the  judgment. 


T.  Jones,  Q.  C.  for  the  pit. 

Colien  for  the  deft. 

The  following  authorities  were  cited : 
Rmgles  v.  The  General  Interest  Insurtmce  Compmy, 

FUzherbert  v.  Mather,  1  T.  R  12; 

Gladstone  v.  King,  1  Mau.  &  8.  35 ; 

Stticart  V.  Dunlop,  4  Brown*s  Gas.  in  Par.  4S3; 

1  Phillips  on  Insurance,  298 ;' 

2  Doer  on  Marine  Insurance,  418,  427 ; 
Amonld  on  Marino  Insurance  (3rd  edit,  by  lUc- 

lachlan),  502 ; 
Friere  v.  Woodhouse,  Holt,  N.  P.  572; 
The  North  British  Insurance  Compos^,  y.  Lloyd,  10 

Ex.  523; 
Moens  v.  Ilfyicortk  (judgment  of    Parke,  R),  10 

M.  A  W.  157 ; 
Lee  V.  Jones,  34  L.  J.  131  C.  P.;  12  L.T.  Bep.X.8. 

122  • 
WheeUon  v.  Ilardisty,  8  E.  &  B.  282 ; 
RawlViM ^.  WVc^cKoonc ^  L.  J.  188  Ch. ; 
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Pboudfoot  v.  Montbfiobb. 


[Q.B. 


judgment  of  the  Court  was  now  (June  15) 
delivered  bj 

CocKBURN,  C.  J. — This  was  an  action  against  the 
deft,  as  chairman  of  the  Alliance  Marine  Insurance 
Company,  for  the  recovery  of  damages  from  the 
company  in  respect  of  the  company  not  having 
delivered  to  the  pit.  a  policy  of  insurance  on  certain 
goods  shipped  on  board  a  vessel  called  the  Ann  Duncan^ 
pursuant  to  an  agreement  alleged  by  the  pit.  to  have 
been  entered  into  between  him  and  the  company, 
and  in  respect  of  the  company  not  having  paid  the 
sum  of  money  which  the  pit.  alleges  would  have 
become  due  on  such  policy  if  the  same  had  been  so 
delivered.  The  agreement  was  for  insurance  on  a 
cargo  of  madder  lost  or  not  lost,  shipped  at  Smyrna 
on  a  voyage  from  Smyrna  to  Liverpool,  on  board 
the  ship  Ann  Duncan^  for  and  on  account  of  the  pit., 
and  consigned  to  him  by  one  T.  B.  Rees,  of  Smyrna. 
The  pit.  dealing  largely  in  madders  in  the  Smyrna 
market.  Rees,  who  resides  at  Soiyrna,  was  employed 
by  him  at  a  salary  of  800/.  a  year  to  make  pur- 
chases of  madder  on  his  account,  and  to  ship  and 
consign  the  cargoes  to  him.  The  cargo  in  question 
was  purchased  by  Rees  in  the  course  of  his  employ- 
ment as  such  agent.  The  ship,  with  the  cargo  on 
board,  sailed  from  Smyrna  on  the  21st  Jan.  18Gl,but 
again  brought  up  in  the  Gulf  of  Smyrna  on  the 
same  day.  She  set  sail  again  on  the  2drd,  but  was 
stranded  in  the  course  of  that  day,  and  became  a 
wreck.  Intelligence  of  the  stranding  of  the  ship 
was  communicated  to  Rees  on  the  morning  of  the 
24th.  On  the  2nth,  which  was  the  first  post  day, 
he  communicated  by  letter  to  the  pit.  the  loss  of  the 
vessel,  and  the  fact  that  though  the  cargo  had  been 
got  out,  yet  as  the  vessel  had  had  twelve  feet  of  water 
in  the  hold,  tlie  greater  part  of  the  cargo  would 
be  seriously  damaged.  Having  communicated  this 
information,  the  letter  proceeds  thus :  "  I  hope  to 
goodness  you  are  fully  insured.  On  the  12th  inst. 
I  forwarded  you  invoice  and  weights  of  the  ship- 
ment by  her,  which  gave  you  plenty  of  time  to 
effect  insurance.  Lloyd's  agents  have  telegraphed 
the  disaster,  which  will  reach  London  before  my 
letter  of  the  19th  inst.,  inclosing  bill  of  lading.  I 
did  not  dare  telegraph  to  you,  for  when  once  you 
had  the  intelligence  in  hand  you  were  prevented 
from  insuring."  On  the  3l8t  Jan.  the  pit.,  after 
receipt  of  the  letters  from  Rees  of  the  12th  and  19th 
Jan.,  but  prior  to  the  receipt  of  that  of  the  2Gth, 
gave  instructions  to  effect  the  policy,  and  the  slip 
was  signed  on  that  day.  There  was  therefore  no 
fraud  or  undue  concealment  by  the  pit.  of  a  mate- 
rial fact  within  his  personal  knowledge.  On  the 
other  hand,  it  is  clear  that  the  loss  of  the  vessel 
and  damage  to  the  cargo  might  have  been  com- 
municated to  him  by  Rees,  by  means  of  the  tele- 
gragb,  but  was  purposely  kept  back  by  the  agent  for 
the  fraudulent  purpose  of  enabling  the  pit.  to 
insure.  We  think  it  clear,  looking  to  the  position 
of  Rees  as  agent  to  purchase  and-  ship  this  cargo  for 
the  pit.,  that  it  was  his  duty  to  communicate  to  his 
principal  the  disaster  which  had  happened  to  the 
cargo ;  and,  looking  to  the  now  general  use  of  the 
electric  telegraph  in  matters  of  mercantile  interest 
between  agents  and  their  employers,  we  think  it 
was  the  duty  of  the  agent  to  communicate  with 
his  employer  by  this  speedier  means  of  communi- 
cation. From  the  letter  of  the  agent  it  appears 
that  but  from  the  fraudulent  motive  for  his  silence 
he  would  in  the  ordinary  course  of  his  duty  have 
conveyed  the  intelligence  of  the  loss  to  his  em- 
ployer, and  would  have  availed  himself  of  the 
telegraph  for  that  purpose.  Upon  these  facts, 
the  question  arises  whether  the  pit.,  the  assured, 
is  so  far  affected  by  the  knowledge  of  his 
agent  of  the  loss  of  the  vessel  and  damage  to 
the  cargo  aa  that  the  /raad  thus  committed  on  the 


underwriter  through  the  intentional  concealment 
of  the  agent,  thougU  innocently  committed  so  far 
as  the  pit.  was  concerned,  will  afford  a  defence  to 
the  underwriter  on  a  claim  to  enforce  the  policy. 
Two  cases  decided  in  this  court,  one  in  the  time  of 
Lord  Mansfield,  the  other  in  that  of  Lord  Ellen- 
borough,  establish  the  aflirmative  of  this  proposi- 
tion. In  the  case  of  Fitzherhtrt  v.  Mather^  1  T.  R.  12, 
where  an  agent  of  the  assured  was  employed  to 
ship  a  cargo  of  oats,  and  to  communicate  the  ship- 
ment to  another  agent  who  was  employed  to  effect 
an  insurance,  an  omission  on  the  part  of  the  former 
who  had  written  to  announce  the  sailing  of  the 
ship,  on  the  ship  having  afterwards  got  on  shore,  to 
communicate  that  fact,  which  he  might  have  done 
by  the  same  post,  was  held  fatal  to  the  insurance. 
Ashurst,  J.  observes:  **0n  general  principles  of 
policy,  the  act  of  the  agent  ought  to  bind  the  prin- 
cipal, because  it  must  be  taken  for  granted  that 
the  principal  knows  whatever  the  agent  knows,  and 
there  is  no  hardship  on  the  pit.,  for  if  the  fact  liad 
been  known  the  policy  could  not  have  been 
effected."  Bullar,  J.  says :  *'  Though  the  pit.  be 
innocent,  yet  if  he  build  his  information  on  that 
of  his  agent,  and  his  agent  be  guilty  of  a  misrepre- 
sentation, the  principal  must  suffer.  It  is  the  com- 
mon question  every  day  at  Guildhall,  when  one  of 
two  innocent  persons  must  suffer  by  the  fraud  or 
negligence  of  a  third,  which  of  the  two  gave  credit. 
Here  it  api>cars  that  the  pit.  trusted  Thomas,  and 
he  must  therefore  take  the  consequences."  In  the  case 
of  Gladstone  v.Kingy  1  M.&  S.35,  which  was  an  action 
on  a  policy  on  a  ship  "  lost  or  not  lost,"  the  master 
had  omitted  to  communicate,  when  writing  to  his 
owners,  the  fact  of  the  ship  having  been  driven  on  a 
rock,  a  fact  as  to  which  on  arriving  at  the  port  of 
discharge  he  made  a  pcotest  detailing  the  accident, 
and  stating  that  the  ship's  bottom  must  have  been 
chafed,  and  the  owners  in  ignorance  of  the  accident 
had  effected  an  insurance.  On  these  facts  it  was 
held  that  the  captain  was  bound  to  communicate 
the  fact,  and  that,  for  the  want  of  such  communica- 
tion, antecedent  damage  was  an  implied  exception 
from  the  insurance,  and  the  pits,  could  not,  therefore, 
recover  the  loss  arising  from  the  repairs  rendered 
necessary  from  the  accident.  "  If,"  says  Lord  Ellen- 
borough,  *'the  captain  might  be  permitted  to  wink 
at  these  circumstances  without  hazard  to  the  owners, 
the  latter  would  in  all  such  cases  instruct  their 
captain  to  remain  silent,  by  which  means  the  under- 
writer at  the  time  of  subscribing  the  policy  would 
insure  a  certainty  of  being  liable  for  an  antecedent 
loss.  To  prevent  such  a  consequence,  and  consider- 
ing that  what  is  known  to  the  agent  is  impliedly 
known  to  the  principal,  and  that  the  captain  knew 
and  might  have  actually  communicated  to  the  pits, 
the  cause  of  damage,  so  as  to  have  apprised  them  of 
it  before  the  time  of  effecting  the  policy,  I  think 
that  no  mischief  will  ensue  from  holding  in  this 
case  that  the  antecedent  damage  was  an  implied 
exception  out  of  the  policy.  If  the  principle  be 
new,  it  is  consistent  with  justice  and  convenience, 
and  there  being  no  fraud  imputed  to  the  captain  in 
the  concealment  will  not  alter  the  case.  An  eminent 
authority,  the  late  Mr.  Justice  Story,  lias,  however, 
declined  to  be  bound  by  these  decisions.  In  a  case 
tried  before  him  on  a  policy  of  insurance  effected  after 
a  total  loss,  where  the  master  had  omitted  to  give  intel- 
ligence of  the  loss  to  his  owner,  with  the  fraudulent 
design  of  enabling  him  to  make  an  insurance,  and 
the  insurance  had  been  effected  by  the  owner  in 
ignorance  of  loss,  that  learned  judge  held  that  as 
the  owner  at  the  time  of  procuring  the  insurance 
had  no  knowledge  of  the  loss,  but  acted  with  an 
entire  good  faith,  he  was  not  precluded  from 
recovering,  and  that  the  policy  was  not  rendered 
void  by  \Sfe  om\%%\»\:i  ^i  >^'fe  xwMJVfcx  v^  «sc«ssccs55nr»sj*i. 
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wilful  and  frauilalL-nt.  On  tho  caav  bniiR  taken  to 
B  court  of  error,  ilie  latter  uphvld  the  iWciuon,  not, 
indeed,  on  the  proundi  Inkeii  by  ytory,  J.,  but  on 
tbo  very  unsatiifactoi?-,  and  n«  vi>  think  untenable 
ground,  that  by  the  total  loe*  of  the  veaarl  the 
mwlcr  hail  wholly  ceased  to  1>c  the  nfcent  of  the 
o*tier,  and  had  liocranc  the  ngent  of  the  undcr- 
writriv.  t'runi  the  laii(ciia|{e  of  the  judpinent  it  Mn 
may  lie  infcrrcil  that  il  the  court  hail  coniidered 
that  tlic  nlatinn  of  the  master  In  hi*  owner*  hail 
DM  been  intemipteil  by  the  lo»  of  the  vc*«cl,  they 
would  mil  linve  upheiil  the  ilceiiion  a[ipcaled  from. 
TIr-  rnlinj!  of  Story,  J.  ha*  been  di»etii»ed  by  Mr. 
Dncrinhii  admirable  work  on  insurance,  and  we 
think  the  reasoning  of  the  learned  writer  fully 
cttablishc's  his  cunelusion  as  to  the  ruling  having 
Iwea  erroneous.  KotirittistaniUnK  the  dissent  of  so 
eminent  a  jurist  as  Stoij-,  J.,  «v  are  of  oiunionthat 
the  cases  .if  fllMrl^rt  v.  Mullttr,  imd  OhditoM  v. 
Kinff,  were  well  decided;  and  tlint  if  an  agent,  whoso 
duty  it  is  in  the  ordinary-  course  of  business  to  cnm- 
rounicalc  information  to  liis  principal  ns  to  the  state 
of  a  ship  and  cargo,  omits  to  diseharite  such  duty, 
and  the  owner,  in  the  absence  of  infonnation  as  to 
any  facts  material  to  lie  communicated  to  Iheunder- 

will  Iw  void  on  the  ground  of  concenlmcnt  or 
misrepreioniation.  The  insurer  is  entitled  to 
uaunie  as  the  basis  of  the  contract  between  him 
and  the  assured,  tbat  the  latter  will  comnmni- 
cate  to  him  every  niateriil  fact  of  which  the 
assured  had,  or  in  the  ordinary  course  of  business 
onght  to  hiivo  bad,  knuwlcilge.  and  that  tlic  latter 
will  take  Ihi'  necessary  mc.isuroB.by  thi-  employment 
of  a  competent  and  huiieet  agent,  to  obtain,  through 
the  ordinary  channels  of  inti'lligenu'C  in  me  in  the 
mercantile  world,  all  due  infonnation  as  to  the  sub- 
ject matter  of  insurance.  Tliis  condition  is  not 
complied  with  where,  by  the  fraud  or  negligence  of 
the  ajicnt,  the  party  propating;  the  insurance  i« 
Icept  ill  ignorancG  of  a  material  fact  which  ough:  to 
have  been  made  known  to  the  underwriter,  and, 
t^irough  such  i<,'norance,  fnits  to  disclose  it.  It  has 
been  said,  iniUvd,  that  apiirty  desiring  to  insare  is 
entitled.  i>n  paying  a  corresponding  preminm.  tu 
insure  on  tlic  term*  of  rcceivin-;  eoinpi'nsation  in 
the  event  of  the  subject  matter  of  the  iniuranee 
hdng  lust  at  the  time  of  the  insurance,  and  thnt  hi- 
ought  not  to  be  deprived  of  the  nilvantagc  wliivli  he 
haa  paid  to  secure  by  the  misconduct  of  his  agent. 
But  to  tliis  there  arc'two  answers :  Hrst.  that,  ns  we 
liave  already  pointed  out,  the  iniplieil  condition  on 
which  the  uniIi<rirriteT  nndertakvii  to  insure,  not 
only  that  every  material  fact  wliieli  is.  but  also  tbat 
c*ciy  fact  which  ought  to  be  in  the  knowled;:c  of 
tlio  assured,  shall  be  iiiade  known  to  him,  is  not  ful- 
filled. Sii-oind]}-,  as  was  saiil  by  the  Court  in  /Vr:- 
Aertrrl  V.  ilalhu;  where  a  loss  must  fall  on  one  of 
two  innocent  parties  through  the  fraud  or  ncgligcnec 
of  a  third,  that  ought  to  be  borne  by  the  party  by 
n  the  |VT«nn  guilty  of  the  fraud  or  m^lit^ce 
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ifntmil  M/iriHt  Itatrram-'  AttKialion — 


■1111!  ix'tkn — Matviil  Mnriiu  Inxtrraorr  A 
LiiAililg  oj  indiciihal  maaber. 


Thf.  pit.  iiaurtd  a  ikijt  imd  goodt  ir 
uiulHiil iHanM  iHtanlHir.  Bg  thpoUrg  of  iaturamt 
icllt  K-tM  At  ralfs  nf  the  lumci'ilioH  mre  incarpi^ 
t  ateil,  lint  irAirA  in  otAer  ntpttit  teat  Ulx  on  ordimuy 
I'Jirif  OH  Miip  and  ffooJi.  it  mu  txprrnatd  thitt  ik 
iiuai-rrt  did  lAcreiy  /moiin:  iuhI  biBit  tkemaefit*  MiA 
for  Am  wca  /lart,  tAeir  Ai-irn.  airulort,  and  woiU,  la 
the  luumd,  hit  rj-ieulort,  aiLaiiiiilratort,  and  lU^qnt. 
Jar  till  (rur  perJiiriHaiire  of  the  tenus  of  tht  im^v. 
The  Inf.  Jth,  iiiulr,ih  ndti  prorided  rrrvrelict/jt,  that 
the  membert  vf  the  aMtofiatiai  tRaila  ttetriill»  ami 
t'l^trtieelg,  not  jointly  hot  in  imrtnertAi/i.  nor  tie  »i  ■ 
fai-  tlir  uihtr  of  them,  but  earh  o»Jy  in  hit  oieu  wim-. 
iniuff  each  other't  thijii  w  iltaret  of  Mpt  for  crrluiH 
sf)H'ilicd  lermH .-  that  I'n  order  MDif  readilg  to  jirvrii' 
I'uf  the  paj/iHful  af  rhimt  at  Ihey  auflht  baouit  df. 
'the  uuimii/en  of  t'lr.  tuvKiatioa  thoaU  br  eMillfd  In 
lecg  ivHlributioni  of  one-foarlh  jiart  of  the  jirtd 
auumil  premiamt,  irhifh  JiouU  be  drtmn  for  uf  lira 
moHllit  ihite from  tht  \tt  Jfanh,  Jmit,  .Sr/it.  aadD-r. 
in  etrri/ year,  tuck  prtBiiniia  lo  form  a  fund  for  that 
IHirpiut,  jtrorided  that  ifthegrvtt  amamat  nflottet  ii»d 
arpiiitet  dwliuj  the  jiwu'  k/iovU  hap/im  to  rxitiii  (As 
lUKinnt  qfurtmiunu  m  tnditd,  iheilrlirieiieg  tioiiUU 
aade  yood  by  an  adiiiliuual  ptrrattuiit,  ichirh  tht 
membem  daring  tht  gear  Jiotdd  be  retprelivr  li/  bovmi 
to  OHtrilmte  ami IM13  la  the  aamiijer:! :  ami  thnt  Ihr 
iiHiiHH/ini'  dnijl  101  thi  mtmbfrt  nfiii-  auMrJadua  t:.,- 
dteir  iirafiorlloa  of  lAi>  auiiiujjixed  iiremiumi  a 
luig  mUiliouaf  '  •••-•• 
pmntimllj  Jilt 
The  iHmdifTt  of  the  inMrlation,  of  vham  ihr  drji.  in>< 
oar,  tabiirriiml  Ihf  poliry  bg  their  aiitHti  the  miiiin/m. 
Thf  fdt.'t  ikip  vat  iiat.  ailhr  turd  tht  •h-j't.  apiM  &> 
/loliiif  fir  a  pnfmliiiHiile  pari  of  lltt  toui  iHtarti/. 
The.  ihi).  pltiuhd  thnl  thi.  gnu  iimvuat  nf  iht  lo-", 
mill  ij/HMMt  dariiH)  the  gear  tjvverfnf  the  amouKt  '>( 
•i!l  thi'  jiniiitaiHt  nallatd  hi  HKattimcd  ia  Ihr  fifth  ri-l- 
tji  lh>  a-h'Jr  umooiit  of  the  tVM  insand  ho  lie  pit.,  -i' 
Kbich  thr.  iJl.  Ifiore  tail  hid  uoliee.twl  mat  ihrn'tKi' 
the  miinanett  riitlnt iniOH  the  deft.  <M  n  iiMiM^r  of  tl- 
tiioodalloii  la  cautriimtr  and  /Hig  tu  tlteut  *adt  ndih- 
Htheta 


u  the  part  of  masters  of  vessels  and  agcnti 
at  a  distance  in  matters  mi  which  they  ought  to 
comniunimteinfonnatiiin  to  their  principals ;  a*  also 
•njj  tendency  on  the  part  of  insurers  to  encourage 
their  servants  or  aRcnte  so  to  act.  For  these  reo' 
sons  onr  judgment  must  be  for  ttie  dt^cndant. 

.JaiipHCHt  for  the  deft. 
Attorneys  for  pit.  Stater  anil  Lommeti. 


10  tin  idt.  hit  urugiortioHiite  pari  of  the  tm*  intarttl. 
bat  that  each  Aimbl  airrpi  and/lay  the  bilU  dram  hf 
llv  maaatfrm  i'h  an-wdiiH":  aith  the  .fi'/M  and  tixii 
mli-i,  nivi  Ihrrrfore  that  it  ii/ipi'nred  n/*i.  the  plea^mi* 

thai  then:  had  lnen  no  bre"eh  of  iviitrart  on  Iht  fu.l 

ofthed'jt. 

The  dccUration  stated. 

Thill  Uui  plu  on  Ihc  -.T.ih  d 


smttlnlng  th 


In  (tut  the  plL, 


dtiC  mlslit,  nr  ahoiiia  • 


r  other  pi^nuu  or  p^rHBH 


ncricliui  o(  llw  ?Hh  di 


iipoailw'ln-ily,  tuklp.  appsrel,  m^iiicv.  manlthm.  eniUfrr. 
Vtiav  «^  ijuin  t^n^un  at  suit  iD  Ibe  iruod  ship  or  Tn«e1 
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iMi>iunp  (luring  their  ubode  thero  upon  thi*  said  ship,  Ac.  and 
lunlier  uuiil  the  Haid  Hhip,  with  all  her  ordnance,  tackle. 
ui>p>ire].  &c,  and  goods  and  mcrchandifie  whatsoever,  i^ould 
Im>  arrived  oa  above  upon  the  isatd  nhlp,  Ac,  until  she  had 
inoured  at  anchor  twenty-four  hours  In  good  HtfetT,  and  upon 
the  jtaid  goods  and  morchandise  tmtil  the  same  be  there  dis- 
i-hurged  and  safely  landed :  and  it  was  by  the  said  policy 
<l«.v^IarL>d  that  the  said  ship.  Ac..  ;;ood8  and  inerchandiiie.  &t\ 
(UfT  so  much  as  concerned  the  assured),  by  n<;reemeDt  between 
the  nf<sun.'d  and  the  assun'rs  in  the  said  jiolicy,  were  and 
should  lie  valued  at  l»W)L ;  and  that  touching  the  adventures 
and  perils  which  the  Kaid  aN.turent  were  contented  to  bear  and 
lake  uiH»u  them  in  the  said  voyage,  thev  went  of  the  aeas, 
iinvK.r-war.  lire  ...  .  and  sll  other  periK  lositeH.  and 
misfortunes  that  had  or  should  come  to  the  detriment  and 
daiiioge  of  tho  said  goods,  merchandise,  and  ship,  or  any  part 
theroiif.  .  .  .  And  so  the  assumrs  were  contented,  and  did 
thereby  promise  and  bind  themselv(>!«,  each  for  his  own  part, 
their  heirn.  executors,  and  good.s,  to  the  assured,  his  executors, 
ailministnitors.  and  ssHignB,  for  the  true  performance  of  the 
])remisesw  .  .  .  And  it  wa«  by  the  said  policy  alMO  mutually 
iiyreed  thst  certain  mles,  conditions,  and  rrgiilatiunH  annexed 
ther(*to  should  form  part  o(  the  naid  i)olicy.  and  the  said  rules, 
('unditiuun.  and  regulations  were,  so  far  as  uisterial  to  be  set 
fcnb,  as  folluw!* : 

Tho  Tempemnco  and  <ion»^mI  Mnrine  InMiranco  Association. 
Rules,  Conditii'us  and  lU^guIations. 

1.  That  the  mcmbere  of  this  oHsociation  shall  severally  and 
re'«i)pctivoly,  not  jointly  nor  in  partnership,  nor  the  one  for  the 
other  of  them,  hut  each  i>uly  in  his  own  name,  insure  each 
other'.s  ships  or  sharcH  of  Hhips  from  noon  on  the  ^ith  Feb. 
ls«i''.  ur  fnmi  tho  date  of  entry  of  each  vessel  respectively, 
until  noon  of  the  20th  Feb.  then  next,  and  from  that  time 
until  noon  nf  the  2l)th  Feb.  in  the  next  Huecee<ling  year,  and  no 
on  from  \  ear  ti)  year,  unless  notice  to  the  contrary  be  given 
a-*  h'^.-x^innfter  mentioned,  against  all  losses,  i)erils,  and 
(Inmsi^eu  of  whiitjuvver  u:iture  and  kind  soever  which  may  be 
»UKtuiu«'d  or  n-criveil  by  their  respective  shipK  or  caused  or 
litine  by  tbeni  to  other  whips  or  craft,  except  when  on  the 
voyugcH,  in  the  tradp.s.  or  under  the  circumstances  hereinaflor 
pjiiticuliirly  nientioneil. 

•'.  Tliat  in  unier  umn'  i-eu'lilv  to  provide  for  the  payment 
ofclniniii  as  they  may  hi'«M»iiio  iliie.  the  nianngeni  shall  be  en- 
titled and  ure  hi-roby  emposvrr*'d  to  levy  contributions  of  one 
fi'iirth  part  of  the  tlxeil  r^nnuui  pn-miunij*.  which  shall  bo 
fiiunn  for  at  two  months  date  from  the  Ist  Maivli,  June,  Sop- 
te:nber.  anA  Derembcr  in  enoh  year,  such  pi-emiums  of  In- 
Ktirnnce  to  fonn  a  fund  for  thst  pnrpuw.  Meml)er»  entering 
iheir  j.hlivH  mter  the  wth  IVb.  shall  only  be  elinrged  premium - 
fioui  the  date  of  entry.  Provided  alway:^.  that  if  tho  gross 
nii.oi^Tit  of  K»sses  and  I'xpei.s*  ■*  daring  the  yenr  sliall  happen 
to  exrred  the  amount  of  iiremium  so  reolined.  the  df^Meieney 
hl'.all  he  made  gni>d  by  an  additional  pen'entMge.  which  the 
ni'MnlNTh  <Iuring  tho  year  shall  n*i<iiectively  be  bound  to  con- 
iri))ute  auil  fiay  to  the  munii;;cr.'<.  but  should  tho  premium  ho 
n-alisod  oxcred  tho  Iosshs  and  expennes  incurred,  that  the 
>>ur]>Iuri  hhall  l)e  returned  in  pni]>ortion  to  the  amount  of 
premiums  respectively  e<intributed  by  them. 

<i  That  th«^  managers'  dnxfts  on  the  uiemlx>rs  of  the  aa«to- 
cintion  for  thi-'  proportion  of  the  annual  nxe«l  premium,  and 
fi»r  any  additional  perci>nt.ige.  !«hall  be  duly  ai*eepteil  and 
]nmetuiilly  paid  when  due,  and  if  any  memU-r  shall  ues^lector 
refuse  to  scivpt  any  such  drafts,  or  to  pay  his  routribntions 
thereto,  on  n-ii'ivinf:  notice  from  tho  manager.**,  liis  ^e^«]>eetive 
hhiporf<hi[m  shall  immediately  I'ense  to  be  insured  in  or  by 
this  assu«-iution.  and  he  shall  thenceforth  forfeit  ail  claim  for 
4>r  in  if!i|Nrt  iif  any  loss  or  average  under  hix  i>«)!iey  or  i>olicios 
effrN-tfil  thrreiu,  but  he  shall  remain  liable  to  contribute  to  all 
l.»sj*es  anda\ero;;eM  which  may  occur  during  the  perioil  for 
which  any  Kai:h  policy  was  originally  granted,  and  the  amount 
due  fi(.>ni  any  dolatilting  m cm >H'r  sliall  be  considered  a  debt 
due  to  the  ninn«;:er!«,  and  be  rev'overable  by  them  at  law. 

Ai.d  the  M'.verui  members  of  the  said  association  luid  notice 
i-r  ;he  prHHiisos.  and  therefore  in  considemtiou  of  a  premium 
at  till'  nite  ati>ref<aid  (nne  of  the  rules,  which  it  Is  not  necessary 
t.>  i.et  out  at  li.-ngth.  provided  for  the  rate  of  premiumM  acconl- 
ing  t»i  the  elass  nf  phips  insured),  for  sueh  insurance  then  jmld 
l-y  the  pit.,  the  said  members  severally  and  respt'Ciively  by  H. 
iMid  J.  (.iray.  their  agents,  sulHtcribtsl  the  said  policy,  and 
iM'cauie  ::ud  were  insuitrs  to  tho  pit.  of  the  .-ium  of  •'»"•»/.  upon 
the  pivmlTA  in  rho  said  poliey  mentioned.  evfr>-  member  of 
the  aK-<A>iatJMn  bearing  his  e^jual  proportion  u<-eonling  t<)  the 
sums  mutually  insured  thcn'in :  and  the  deft.  Is'fore  and  at 
the  time  of  the  making  of  th'^  said  poliey  was  andfrom  tbeu<*o 
continuaily  has  1)«'i>n  and  e;i\\  is  one  of  the  members  of  the 
said  e!ub  i>r  ass(x:iat'<>r.  and  the  said  .ship  or  vessel  was. 
from  the  day  ol  the  da*e  of  the  salil  ]s->llry.  admitted  into  and 
en'ouil  in  tli«;  suid  {W"oei;»*:..ii ;  ar.>l  the  said  A.  andJ.  tlray 
sub;-rrib«  rl  tho  >-:iid  iX'Iiey  ;i-in:i.'ri'K  for  thnd>'fi.  ainong  others, 
flMil  the  rqiial  prn]ii)rtiiiti  <>:  th'« '■aid  j-piii  of  .'iImi/.  so  insured 
i)-<  aforesaid  ti>  he  borne  1  v  ili'^  dcit ,  a<N'ordin^  to  the  sums 
iiiutuaily  In.xurod  in  the  sa-  1  <*Iub  or  ns>ooiiitii>n.  was  a  sum  of 
'li''. :  and  the  plu  was  at  tln^  time  of  the  eomtnenet-meut  of  tho 
said  risk  ami  of  the  making  of  thi'  said  iK»Iiey.  and  thence 
eoutiuually  uhil  until  and  r.?  t!:e  time  of  the  Iohh  next  heroin- 
nficr  mt>iiiiviiii*il  has  Wun  inteiVKted  in  th«*  subieet-matter  of 
the  »3iil  in>ur:ince  to  the  vuliie  ami  amount  of  all  the  moneys 
ever  iL-^ured  therein,  and  the  lalil  Insuranee  was  made  for  the 
li'-net't  and  u.si',  nnd  on  the  neeonnt  of  the  pit .  and  after  the 
coniiuirnccuivut  of  tbv said  rifU  JnuiriHl  ;iirtuu8t  and  durUig 


the  continuance  thereof,  and  whilst  the  said  policy  was  iu 
force  the  said  ship  was  by  dlvera  of  the  perils  insured  againat 
In  the  said  policy  totally  lost,  of  all  which  the  deft,  had  before 
action  brought  due  notice. 

Averment  of  the  performance  of  all  conditions 
precedent  to  the  right  of  the  pit.  to  be  paid  by  the 
deft,  the  sum  of  50/.,  being  his  equal  proportion  as 
aforesaid.    Breach,  nonpayment  of  the  same. 

First  plea : 

That  the  gross  amount  of  the  losses  and  expenses  during  tl  • 
year  in  the  declaration  mentione<l  did  exceed  the  amount  i  f 
all  premiums  realised  as  mentiimed  in  the  rule  Na  \  by  the 
whole  amount  of  the  smn  insured  by  the  pit  in  and  by  the 
policy  therein  mentlone«l,  of  which  the  pit.  before  suit  had 
notice,  and  thereupon  tlio  managers  called  ui>on  the  deft ,  as 
aud  being  such  member  os  in  rule  .'*  mentioned,  to  contribute, 
and  pay  to  them  such  additional  percentage  as  in  tho  said  rule 
menUoned,  making  gopd  the  deficiency,  and  tlie  deft  has,  in 
pun>uanco  thereof,  contributed  and  paid  the  said  additional 
percentage  to  the  said  manager,  In  accordance  with  tho  said 
ndcs. 

Second  plea  repeated  tho  averments  of  the  first, 

except  the  averment  that  the  deft,  liad  contributed 

the  t>Hid  additional  percentage,  and  instead  thereof 

stated  thai 

This  action  was  commenc*'d  1)efore  the  ••oid  drafts  of  the 
said  managers  mentioned  in  nde  «:  had  become  due  or  pay- 
able in  acconlance  with  the  said  rule. 

Denmrrer  to  the  declaration. 

Ooss-demurrers  to  the  picas. 

rit.'s  points  : — 1.  That  deft,  having  by  liis  autho- 
rised agent  underwritten  the  policy  on  the  plt.*s 
ship,  is  liable  to  pay  to  the  pit.  the  amount  due 
upon  the  policy.  2.  That  contribution  and  pay- 
ment by  the  deft,  to  the  managers  of  the  percent- 
age in  the  first  pica  nicntionc<l  is  no  bar  to  the  plt.'s 
action.  3.  That  the  pit.  was  entitled  to  commence 
his  action  before  the  manager's  drafts  had  l>ecome 
due.  4.  That  the  declaration  discloses  a  good  cause 
of  action,  the  deft.  lH?ing  there  shown  to  have  become 
an  insurer  to  the  pit.  in  the  terms  of  the  policy,  and 
ihat  there  is  nothing  in  the  niles  set  out  to  qualif3' 
the  liability  of  the  deft,  to  bo  sued  in  respect  of 
tliat  cause  of  action ;  but,  on  the  contrar}',  dcft.*8 
liability  as  an  insurer  is  recognised  and  confirmed 
by  the  said  rule :  (see  especially  rule  1.) 

Deft.'s  points:—!.  That  it  appears  by  the  said 
rules  that  the  pit.  has  no  claim  against  the  deft,  per- 
sonally, and  that  the  payment  of  the  loss  can  only 
be  enforced  in  the  manner  prescribed  in  the  rules. 
1'.  That  the  payment  by  the  deft,  to  the  managers 
of  tlie  percentage  called  for  by  them,  relieves  the 
deft,  from  any  liability  to  contribute  personally  or 
further  towards  the  alleged  loss  of  the  pit.  3.  That 
uiK)n  the  true  construction  of  the  rules  by  which 
the  pit.  is  bound  equally  with  the  deft.,  the  pit.'s 
only  remedy  is  against  the  managers,  or  that  the 
action  is  brought  too  soon,  because  there  is  no 
liability  to  pay  any  part  of  the  loss  at  a  shorter 
date  than  the  managers'  drafts  would  have  to  run  in 
pursuance  of  the  rules. 

Mff/i^i,  Q.  C.  (with  him  limisford),  for  the  deft., 
contendetl  that  upon  the  true  construction  of  the 
I>oIicy  and  the  rules  of  the  association,  the  pit. 
had  no  right  of  action  on  the  policy  againsit  the 
individual  members  of  the  association  for  the  amount 
of  the  sums  insuretl. 

Bro.rn,  Q.C.  (with  him  /'.  J/.  White)  for  the  pit.— 
Kach  member  is  resjioiisible  to  the  amount  <»f  his 
own  share  for  the  default  of  the  managers  in  paying 
the  amount  of  the  acceptances  received  over  to  the 
jdt.  If  it  bo  said  that  the  only  contract  entercti  int<» 
by  the  deft,  is  to  jmy  the  lawful  drafts  of  the 
managers,  then  if  the  manavjers  became  insolvent  or 
eml>ezzle  the  amount,  the  pit.  must  suiTor  the  loss. 
That  cannot  surely  be  intended.  The  only  legal 
contract  to  be  found  in   the  policy  ami  tho  rxkUi* 


f>lG 


MAEITIME  LAW  CASES. 


Ex.] 


Kedway  v.  SwE£TINO. 


[Ex. 


the  managers  and  the  pit.  [Kelly,  C.  B. — Is  not 
the  contract  to  paj  the  drafts  of  the  managers  in 
accordance  with  the  rules  ?]  The  fifth  rule  is  only 
ancillary  to  the  contract :  it  merely  provides  a  fund 
for  the  more  readily  paying  the  claims  that  may 
arise  in  respect  of  losses,  and  under  it  the  managers 
may  draw  on  account  of  premiums  before  any  loss 
is  sustained.  The  deft.'s  engagement  is,  that  the 
managers  shall  pay  over  the  sum  collected  to  the 
deft.,  not  merely  that  he  will  pay  the  managers. 
[Bramwell,  B. — If  the  deft,  is  to  be  liable  to  pay 
the  managers'  drafts,  and  to  pay  the  pit.,  he  may 
have  to  pay  the  amount  of  the  loss  twice  over.]  The 
only  remedy  against  the  managers  would  be  in  a 
court  of  equity,  and  it  cannot  be  intended  that  the 
assured  should  be  obliged  to  resort  to  that  court  in 
order  to  recover  on  the  policy.    The  cases  of 

/>^x  V.  Sinitk,  7  T.  K.  388 ; 
Dwcell  V.  Jft)oi^  4  Camp.  167 ; 
Dnwfou  V.  Wrmchy  3  Ex.  359 ; 
/{eidv.  Allan,  4  Ex.  326', 
llaVttt  V.  Doirdnll,  18  Q.  V..  2, 

clearly  show  that  the  contract  in  such  a  case  as 
this  is  between  the  assured  nnd  the  other  members 
to  pny  the  amount  assured.  [Bkamwell,  B.— It  dues 
not  appear  that  in  those  qslsh^  there  was  such  a  jux)- 
vision  as  that  contained  here  by  the  rules.] 

Kelly,  C  B.— This  case  seems  to  me  altogether 
plain  and  free  from  doubt.  The  pit.  became  a 
member  of  an  association  for  mutual  insurance  by 
effecting  the  policy  of  insurance  set  forth  in  the 
declaration.  The  deft,  was  also  a  member,  and  so 
they  have  entered  into  a  contract,  the  tenns  of 
which  are  contained  in  the  ix)1icy,  and  the  rules  of 
the  association  incorporated  therewith.  To  deter- 
mine, therefore,  whether  this  action  is  maintainable, 
we  must  look  to  what  that  contract  is.  We  find 
set  out  in  the  policy  certain  rules,  conditions,  and 
regulations,  of  which  the  following  is  tlio  first  :— 
^'The  members  of  this  association  shall  severally 
and  respectively,  not  jointly  or  in  partnership,  nor 
the  one  for  the  other  of  them,  but  each  only  in  his 
own  name,  insure  each  other's  ships."  The  next 
question,  therefore,  is  how,  in  what  form,  and  to 
what  extent,  does  the  deft.,  as  a  party  to  this  con- 
tract, insure  the  ship  in  question  ?  This  appears 
from  the  subsequent  rules.  He  insures  the  ship  in 
this  way :  he  undertakes  to  accept  bills  to  be  drawn 
by  the  managers  at  certain  periods  on  account  of 
annual  premiums,  to  pruvide  for  the  aggregate 
amount  of  loss  to  be  collected,  and  to  pay  such 
bills,  and  then  if  it  turns  out  at  the  end  of  the  year 
the  whole  of  the  premiums  collected  by  acceptances 
are  insufficient  to  meet  the  losses,  the  several  mem- 
bers, the  deft,  among  the  rest,  are  to  be  liable  to  accept 
bills  for  their  proportion  of  the  aggregate  amount  of 
the  losses  remaining  immet.  and  to  pay  those  accept* 
ances.  Those  acceptances  .ore  to  be  paid  to  managers, 
who  are  to  collect  the  necessary  money  for  defraying 
those  losses  by  means  of  them.  .  Now,  from  the 
declaration  alone  it  does  not  appear  whether  the 
amount  of  the  loss  in  this  case  was  collected, 
but  it  does  appear  that  the  deft,  is  liable  to 
accept  and  pay  bills  drawn  in  respect  of  it  by  the 
managers,  and  if  he  has  not  done  so  he  is  liable  for 
a  breach  of  his  contract ;  if,  however,  we  look  to 
the  plea  we  find  that  the  deft,  has  actually  accepted 
and  paid  acceptances  satisfying  all  his  liability. 
There  appears,  therefore,  to  have  been  no  breach  of 
contract  whatever.  It  is  suggested  on  the  part  of 
the  pit.  that  the  contract  is  to  make  good  the  insur- 
ance, that  is  to  say,  to  pay  the  money  duo  on  the 
policy  to  the  pit.,  notwithstanding  the  payment  of 
the  bills  drawn  in  jrespect  thereof  to  the  managers 
if  tbey  /aII  to  pay  over  the  money  so  paid  to  t\ie 
party  insured^  as  in  the  hypothetical  cases  put 
embezzlement  or  msolvency.     If   such  an  e^eut 


should  take  place  or  has  taken  place,  the  deft,  has 
nevertheless  made  good  his  contract,  having  paid 
his  acceptances,  and  the  loss  will  probably  be  the 
general  loss  of  ail  the  association,  just  as  if  the 
banker  of  the  association  had  failed  with  a  large 
sum  of  money  in  his  hands.  It  may  be  that  in  such 
a  case  the  loss  must  be  made  good  by  general  con- 
tribution, but  no  question  of  this  sort  arises  here. 
This  is  the  simple  case  of  an  action  on  a  policy  by 
which  the  deft,  incurred  a  certain  liability,  but  has 
satisfied  that  liability  in  the  manner  expressly  pro- 
vided by  the  rules  of  the  association,  lie  is  bound 
to  give  his  acceptance  for  the  contributions  to  Iw 
levied  by  the  managers  on  account  of  the  annual 
premiums,  and  if  it  become  necessary,  to  give  a 
further  acceptance  in  case  of  a  deficiency.  There 
is  no  allegation  that  he  has  failed  to  give  or  havin)^ 
given  to  pay  either  of  those  acceptances,  and  it 
therefore  appears  to  me  that  no  breach  of  the 
contract  is  shown. 

Martix,  B. — I  am  of  the  same  opinion.  It  seems 
to  me  quite  clear  that  the  meaning  of  the  rules  in- 
corporated in  this  contract  was  that  each  of  the 
members  of  this  association  should  not  liave  a  right 
of  action  in  respect  of  any  loss  against  the  other 
individual  members.  The  fifth  rule  shows  the 
plainest  intention  that  losses  should  be  met  by  the 
formation  of  a  general  fund  to  be  placed  in  the 
managers'  hands,  and  it  would  be  quite  contrary  to 
the  spirit  as  well  as  to  the  words  of  the  regulations, 
and  productive  of  the  most  absurd  multiplicity  of 
actions,  that  each  member  should  have  a  right  of 
action  against  the  others. 

Br  AM  WELL,  B. — I  am  also  of  opinion  that  upon 
these  pleadings  the  deft,  is  entitled  to  judgment. 
Assuming  that  the  statement  in  the  declaration 
amounts  to  an  allegation  that  the  sum  due  on  the 
policy  of  insurance  was  not  paid  according  to  the 
tenor  of  the  policy,  and  that  everything  happened 
entitling  the  pit.  to  have  the  said  sum  so  paid,  in 
answer  to  this  the  deft,  says,  *'  With  whomsoever  I 
may  have  contracted  I  have  performed  my  contract. 
I  have  accepted  the  bills  drawn  under  tlie  contract, 
and  have  paid  them ;"  and  that  seems  to  me  a  per- 
fectly good  answer.  Whether  the  managers  could 
maintain  an  action  against  the  members  for  not 
accepting  their  drafts,  or  whether  in  some  event 
some  form  of  action  might  be  maintained  by  the 
pit.  against  the  deft,  such  as,  for  example,  an 
action  for  not  contributing  his  quota  to  any  defi- 
ciency arising  through  the  default  of  the  managers, 
I  do  not  know,  and  it  is  unnecessary  now  to  decide, 
but  I  think  these  pleading  disclose  no  cause  of 
action  against  the  deft. 

CuANNELL,  B. — I  agree  with  my  learned  brethren, 
and  it  is  unnecessary  for  me  to  add  anything  to 
what  they  have  said.  I  think  the  deft,  is  entitled 
to  our  judgment  upon  the  demurrer  to  the  declara- 
tion, and  if  I  had  any  doubt  of  that,  I  should  be 
clearly  of  opinion  that  he  is  entitled  to  judgment 
upon  the  demurrer  to  the  first  plea. 

Judgment /or  the  deft. 
Attorney  for  pits.,  Baker, 

Attorneys  for  def  ts.,  EbHslie,  Forsyth,  and  StdgvicL 


s 
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Ex.]     Nixox  V.  Albios  U akirb  Ixsurahcr  Co. — Cakb  v.  Wallicuuk  Pbtsolbuk  Co.     [Ex.  Cii. 


Wtdnada^,  June  12,  18G7. 


plf.ittntiilitttiilonaxa-J'nimt!itdf/t$.'i«nHnfiiiimty 
chimtd  H/ioa  a  cantmet  ufinuimttfe  t  ami  it  apptartd 


from  the  eatt  tlwl  the  dtjim  hid  given  ths  pit. 
"  fortrinij  Hole,"  bg  rkirh  the  <k/U.  aijmd  la  holil  lU 
pit.  P'ctml  (u  the  eittnt  of  a  ffftaU  mm  h/»h  /■••Uan 
to  arriif.  bi/  <i  certain  ihi/i,  tml  Ihnl  nn  fmlicg  liivl  ever 
bem  eifcuti/l,  in  ;itii'i>annce  u/'  the  ruiYriflji  Male,  aitd 
thai  the  utid  note  mu  rd(  tliUH/Kd : 

Held  ihil,  although  hg  the  lermt  of  llir.  n>w!  it  irat  to  be 
tid-m  at  if  ihe  ikfU.  had  ererrteil  a  rnlldpollm  to  the 
Jilts.,  in  arnnbince  rilh  the  inivo'iiifl  no't,  the  court 
n-fit  limmi  to  take  Boliee  oj  ihr  fart  that  the  tUmp 
l'iK>  had  not  been  cvmplieil  m'M,  and  refuse  to  hear 
the  case  aiyaed. 

TIlis  «■»  an  action  in  vhich  a  case  had  been 
•talcd  I17  onlcr  uf  I'igott,  B.,  anil  pumiianc  to  the 
C.  L.  P.  A.  1K32,  vritliouC  ptoailiiiijs.  The  queation 
tor  the  opinion  ot  tlic  court  wm,  whether  ihe  pit*, 
were  entitled  to  recover,  under  the  circunuiances 
detailed  in  tlic  caie,  a  certain  >iini  of  nione;  upon  a 
contract  of  iuauranco,  allejceil  by  tlie  pita,  to  liure 
been  eiitereil  iiito  hy  the  defti.  It  appeared  from 
the  case  that  npon  the  34th  May  ISii.'i  the  pita. 
otFered^rtof  the  riak  "ii  certain  cotton  to  anive 
br  a  ahip,  named  the  Klloni,  from  Bomhay  to  the 
MnncheHier  iigcnt  of  the  defta.'  company,  who.  in  a 
letter  addreascil  by  him  to  the  piti.,  (cave  them  the 
following  covering  note  for  10,UOO/.  on  cotton,  per 
the  aaid  ihip : 

I>a4T  SLn, — This  rompnav  ■trrfwa  lo  hold  jou  corerM  (o  tha 
OllenI  of  lUiOOOi.  un  coaas.  with  the  dbiuI  avengs,  per  Ellon, 

declamlon  ot  Ihi-  nmoucl  I'u  tnMt  ihscomiwDylo  Rabalftula 

C.  J.  Towniin,  Afrenl. 

Ibe  comwqucDceu  ot  uiy  iktieuifjl  Ibsreit.  sod  llie  conHquencu 

It  appeared  from  the  cage  tliat  no  policy  wai  ever 
executed,  nor  was  the  coTering-aotc  above  mentioned 
ever  «tBinpe<i,  but  it  was  ttated  that  for  the  pur- 
poaes  of  the  case  it  was  to  be  taken  aa  if  the  defta. 
had  executeil  a  valid  policy  to  the  pita,  in  a  certain 
form  accompanying  the  caae,  and  in  accordance  with 
tbe  covering-note  of  the  defta.  above-mentioned. 

Calien  (with  him  MelHah,  Q.  C.  and  Nixan)  appeared 
to  argue  for  the  pita. 

Jloni/man.  Q.  C.  (with  him  Lillkr)  for  the  defta.— 
[MAHTiit,  B. — It  appears  from  the  case  that  no 
ftatnped  policy  was  ever  executed.]  It  ia  precisely 
the  aamc  as  if  the  dectaretion  waa  upon  b  policy, 
and  the  deft,  had  not  pleaded  non  asmiapiil.  The 
panics  might  in  any  case  agree  not  to  raise  the 
stamp  objection  by  nut  dcnyinfc  the  existence  of  the 

Klicy.  but  the  revenue  is  aufflcieotly  protecteil, 
cause  it  ia  always  in  either  party's  power,  in  caae 
of  dispute,  by  pleailing  in  denial  of  the  malting  of 
the  policy,  to  take  aavanlage  of  the  inatrament's 
not  being  stamped,  and  then  it  will  not  be  admis- 
•iblc  in  evidence.  The  court  will  not  travel  out  of 
the  caae  In  order  to  take  thia  objection.  [HASTni, 
B.— Thia  ia  not  a  mere  technical  objection.  It  doe* 
not  depend  upon  the  form  of  the  pleadinga.  If  we 
can  see  that  the  provisions  of  the  slalutea  relating 
to  the  stampinj;  of  policies  and  contracts  of  insur- 
ance have  been  violated,  we  are  bound  by  our  oaths 
u  judge*  to  protect  the  revenue  by  rctuaing  to  lei 


The  CocBT  being  of  opinion  that  they  ought  not 
to  hear  the  argument  in  thia  caae,  it  was  onkred  to 
be  struck  out  (u) 

To  be  stmck  oat. 


Thvrsdiiy,  MojiK.,  unr. 


The  pits,  chartered  a  ship  to  iht  dejis.  to  proceed  to  /.. 
uM  toiz  ID  (1  corrio  Jot  London,  On  the  arriral  of 
the  Mp  at  1.,  the  deJls.  were  M»able  to  pi-oeide  a 
cargo,  and  the  pill,  agreed  to  caned  the  cliarter  on 
Ihe  drflt.  gaaniHteeing  them  "Wiil.  gi-oii  freiiiht 
homt,"  ihe  restel  to  be  placed  on  the  most  profitable 
trade  procurable,  and  to  cany  3(h)  tons,  u  propor- 
tionate reduclion  of  the  guarantee  to  be  made  far  ang 
lesser  gnantilg  of  cargo.  The  vessel  sld/iped  Hi»l  Ions, 
the  freight  for  which  would  hare  beta  5jf;/.  Hs..  >ind 
was  totally  hat  on  her  voyage  to  London,  /n  an 
action  (a  rtaner  the  dijfertnd  beticeen  oJ\ii.  Us.  and 
Ike  HOOL  guaranteed; 

Held  iagieminy  the  jadgmeiit  of  the  Court  of  C.  P.) 
that  the  liability  of  the  drfl:  arose  at  the  port  of 
lading,  and  not  not  affected  by  the  subsequent  loss  of 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  C.  P.,  discharging  a  nile  to  reduce  the 
damages  by  the  snm  of  MSI.  Ci. 

The  report  of  tbe  case  in  the  court  below  will  ba 
found  in  Ihe  11  L.  T.  llep.  N.  b.  534.  where  the 
facte  are  fully  set  out. 

The  action  was  brought  to  recover  the  sum  of 
CSGI.  12».  under  the  fullowing  cirenmstances :— The 
pita,  chartered  two  Tcsseta  to  Ihe  defte.  to  proceed 
to  Ibraila  and  load  a  cargo  of  petroleum  oil  for 
London.  On  the  arrival  of  the  vesaela  at  Ibraila. 
the  defts.  were  unable  to  supply  a  cargo,  and  after 
aome  negotiations  an  agreement  waa  come  to  of 
which  the  following  minute  waa  entered  in  the 
book's  ot  the  company  : 

II  wM  propowd  hy  tho  dlrectora  Ihsl  ibe  compnny  should 


relght  1 


(a)  Ths  BSGeo.  3.  a  G],  11.14.  pravidTilhiii  no  iDiurnim  In 
mp«t  t>r  which  du(j  1<  iD^da  pbykbl«  tty  Ibn  AcL  nor  Ati^ 
oontnft  or  Agreemfat  for  uiy  BUCD  iD^uranw.  iibftll  be  flv-ea 

■ttmpfld,  and  11  jkhsolutely  pmhIblEt  the  sramp[nir.  unrler  aay 


Joressid,  01 


ce,  BbLlI  bfl  eiigTD««d,  priQUid.  or  wr1tt«a  ibfrooii-    S» 


.   ViM  SxniM.  m  •^MNuft 
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Ex.  Cu  ] 


MSTBRHTEllf  V.  BaRBEH. 


[Ex.  Ch. 


the  9th  anil  lOth  Aug.  last  respectively  for  the  Teasels  named 
tocaxMsell^L 

The  1)1  tP.,  on  receipt  of  a  copy  of  this  minute, 
«ancelle<l  the  c*harter-partie«»,  and  the  vessels  loaded 
:(00  tons  of  iKirley  each,  and  proceeded  on  their 
voyage  to  London,  in  the  course  of  which  one  of  them 
vas  totally  lost.  Had  botli  vessels  arrived  in  London 
they  would  each  have  earned  .'>.'>G/.  14».  freight  for  the 
barley,  and  a  verdict  having  been  entered  for  the 
pit.  for  r»8«>/.  12«.,  the  difference  between  the 
fi'iG/.  Us.  and  the  J«X)/.  p:uaranteed  to  each,  a  rule 
was  obtained  to  reduce  the  damages  by  l)W.  G«.,  on 
the  ground  that  the  def  ts.  were  not  liable  to  pay  that 
sum  in  respect  of  the  vessel  that  was  lost. 

The  Court  below  discharged  this  rule  on  the 
gronnd  that  the  defts.*  liability  arose  at  the  port  of 
lading,  and  was  not  affected  by  the  subsequent 
loss  of  the  ship.  Against  this  the  defts.  now 
appealed. 

/;.  Janiesty  Q.  C.  ( ir.  WWiams  with  him)  for  the 
<]ef ts. — The  agreement  is  substituted  for  the  charter- 
party,  and  the  effect  of  it  is  that  if  there  ia  any 
deficiency  in  the  freight  on  arrival  in  London,  the 
defts.  will  make  it  gcwd.  There  can  be  no  loss  till 
the  vessel  arrives,  as  the  owners  would  be  entitled  to 
insure  their  freight.  The  guarantee  may  be  taken 
as  a  diarter-party  by  which  it  is  agreed  to  pay  900/. 
freight.  The  agreement  is  that  the  pits,  should  take 
«  cargo  from  some  one  else,  and  the  defts.  would 
give  a  lump  sum  for  freight,  f Martin,  B. — ^This 
contract  means  either  what  the  Court  of  C.  P.  said 
it  meant,  or  that  the  vessel  should  earn  900L  at  the 
journey's  end.]  That  is,  if  she  arrives.  [Martin, 
fi.— No.  it  does  not  say  that.]  It  is  substituted  for 
the  original  clmrter-party,  and  you  must  look  at  the 
charter-party  U)  construe  it.  The  case  of  Yeanit§  v. 
LimlMt/,  :\  L.  T.  Kep.  N.  S.  8G5,  was  cited  in  the 
•court  below,  but  it  is  not  in  point,  as  there  the 
contract  was  tliat  if  the  pit  did  not  get  his  freight 
the  deft,  would  meet  his  drafts,  and  the  only 
•question  was  whether  the  pit.  was  entitled  to  recover 
when  his  own  agent  had  loaded  the  cargo.  Here 
there  is  a  likelihood  of  loss  by  the  original  charter, 
and  all  the  defts.  do  is  to  provide  against  that 
loss. 

Fieldj  Q.  C,  for  the  pits.,  was  not  called  upon. 

Martin,  B. — I  am  of  opinion  that  the  judgment 
of  the  court  l>elow  is  right.  It  seems  to  me  that 
the  true  meaning  of  tliis  agreement  is,  that  at  the 
port  of  lading  there  should  be  Ioade<l  a  cargo  which 
should  produce  OiML  freight,  and  if  that  is  not  the 
construction  I  think  that  it  would  be  a  guarantee 
that  the  ship  should  earn  000/. 

Bramwell,  B.— I  am  of  the  same  opinion,  and  I 
will  only  add  one  word.  They  say,  *^  or  should  they 
not  take  'SOO  tons  each,  that  a  proportionate  reduc- 
tion of  the  guarantee  should  be  made  for  any  less 
quantity  of  cargo  they  may  take."  That  shows 
that  the  calculation  was  to  be  made  at  the  time  of 
taking  the  cargo  on  board. 

Blackburn,  Shes,  and  Lush,  J  J.  concurred. 

Judgment  affirmuL 

Attorneys  for  the  pits.,  Thomas  and  JloUamM. 
Attorney  for  the  deft.,  A,  E,  Towtr, 


Thursday,  June  20,  1867. 

Metbrbteix  V,  Barber. 

Dill  of  ladintf — Effect  of  delivery  of  q/}fr   *,•«•*!* 
landed  on  sufferance  wnarj. 

The  consignor  of  goods  in  India  depotited  the  biff  •>/* 
lading  with  the  C  bank  to  secure  advances.  AjUr 
the  grjods  had  been  entered  at  the  custom-kovsc  in 
London  in  the  name  of  A.  and  Co^  the  consignety  "Jir/ 
landed  on  a  sufferance  wharf  with  a  stof^  upon  them 
for  freight,  A,  and  Co.  paid  the  Inmk  awi  got  the 
bill  of  lading.  A.  and  Co.  then  obtained  adca^t-** 
from  the  pit.,  who  nms  not  aware  that  the  goods  wtre 
landed  and  indorsed,  and  delivered  to  him  ttro  parts  of 
the  bill  of  hiding,  A.  and  Co.  subttetp/ently  obtniwd 
advances  from  the  deft,  on  the  third  jtart  of  the  f'i'f 
of  lading,  and  the' deft,  obtained  possession  ffd'- 
goods  and  sold  them. 

In  an  action  by  the  pit.  against  the  deft,  in  troar  fW 
the  goods^  and  for  tnoneg  had  and  received,  to  n^otrr 
the  proceeds  of  the  sale : 

Held  {qffiniiing  Ute  judgment  of  th^  Court  of  C.  P.% 
that  the  delivery  of  the  bill  of  lading  passed  the  yi  j- 
perty  to  the  pit,  and  that  he  was  entitled  to  rccovtr. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  C.  P.,  discharging  a  rule  to  enter  the  verdict  far 
the  defts. 

The  facts,  which  are  fully  set  out  in  the  report  of 
the  case  in  the  court  below,  15  L.  T.  Kep.  X.  S. 
355,  were  shortly  as  follows : 

De  Souza,  Commiade  and  Co..  of  Madras,  c^^n- 
signed  to  Azemar  and  Co.,  of  London,  277  bale5  of 
cotton,  and  deposited  the  bill  of  lading,  drawn  in 
three  parts,  with  the  Chartered  Mercantile  Bank  of 
India,  to  secure  advances.  The  cotton,  on  arrival 
in  London,  was  entered  at  the  Custom-house  in  the 
name  of  Abraham  and  Co.,  who  had  taken  the 
business  of  Azemar  and  Co.,  and  was  landed  on  a 
sufferance  wharf,  and  a  stop  was  put  upon  it  by  the 
master  of  the  ship  for  his  freight.  After  the 
landing  of  the  goods  Abraham  and  Co.  gave  a 
cheque  for  the  advances  made  by  the  Charten:>l 
Mercantile  Bank,  and  obtained  the  bill  of  larling 
from  their  London  agents.  On  the  same  day  that 
Abraham  and  Co,  got  the  bill  of  lading  they  ob- 
tained from  the  pit.  an  advance  of  2500/.,  and 
deposited  with  him  two  parts  of  the  bill  <if  lading 
and  two  days  afterwards  the  deft.,  who  knew 
noUiing  of  the  deposit  of  the  two  parts  of  the  bill  of 
lading  with  the  plL,  advanced  1500/.  on  the  third 
part  of  the  bill  of  lading,  and  on  the  following  d^r, 
Abraham  and  Co.  having  in  the  mean  time  juiid 
the  freight  and  got  tlie  stop  taken  off,  ho  advauccil 
300/.  more.  The  deft,  then  lodged  his  |)art  of  the 
bill  of  lading  at  the  wharf,  and  ^eceivi^l  warrants 
for  the  cotton,  which  he  sold.  The  pit.,  who  then 
for  the  first  time  learnt  that  the  cotton  had  arrived 
in  England,  commenced  this  action  in  trover  for 
the  cotton,  and  for  money  had  and  received,  to 
recover  the  proceeds  of  the  sale. 

A  verdict  having  been  entereil  for  the  pit.  for 
2019/1  and  interest,  a  rule  was  obtained  calling  on 
the  pit.  to  show  cause  why  tlie  verdict  should  imt 
be  entered  for  the  deft.,  or  reduced,  on  the  ground 
that  as  against  the  deft,  the  pit.  was  not  entitled  to 
the  goods  or  their  proceeds ;  that  there  was  no  valid 
prior  indorsement  of  any  bill  of  lading  to  the  plL ; 
that  the  bills  of  lading  ceased  to  have  effect  as 
negotiable  bills  of  lading  on  the  landing  and  ware- 
housing of  the  goods  in  Ahraham*s  luunc ;  that  the 
property  in  the  goods  never  was  in  the  pit. ;  that 
neither  the  pit.  nor  any  other  person  had  any  right 
to  or  lien  on  the  goods  as  against  the  defL ;  that  it 
i^NQc  ^%a  %iCK»i  between  Abraham  and  the  pSt 
^AsX  iXift  ^gN(^«Xi  Vok  ^dDi&  ^s»^  Qt  vKj  lien  on  the 
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goods,  fihould  paM  to  the  pit. ;  that  the  property  in 
the  goo<l8  passed  to  the  deft,  on  the  transfer  of  the 
goods  into  his  name  hj  the  wharfinger,  the  deposi- 
tory ;  Uiat  the  deft,  was  a  pledgee  with  possession 
and  power  of  sale,  and  that  the  pit's  rights,  if  any, 
were  mere  equities  invalid  against  the  deft,  or  were 
for  breach  of  contract  against  Abraham. 

The  Court  of  C.  P.  discharged  this  rule  on  the 
ground  that  at  the  time  the  bill  of  lading  was 
indorsed  to  the  pit,  there  had  been  no  complete 
delirery  of  the  goods  to  any  person  claiming  under 
it,  and  that  a  delivery  of  the  bill  of  lading  was 
therefore  equivalent  to  an  actual  delivery  of  the 
goods.  Against  this  judgment  the  deft  now  ap- 
pealed. 

Brown,  Q.  C.  (^Breit,  Q.  C.  wiUi  liim)  for  the  deft 
— When  the  goods  were  landed  at  the  Sufferance- 
wharf,  and  entered  in  the  name  of  Abraham  and 
Co.,  the  consignees,  that  was  equivalent  to  delivery 
to  the  consignees.  The  object  of  the  11  Vict  c.  18, 
which  regulates  these  sufferance  wharves,  was  to 
make  provision  for  the  custody  of  the  goods  when 
the  importer  was  not  ready  to  receive  &em,  and  it 
is  only  when  he  refuses  to  receive  them  that  they 
are,  while  in  the  hands  of  the  wharfinger,  to  bo 
considered  in  the  custody  of  the  master  of  the  ship. 
Here  they  were  entered  by  the  importer.  [Black- 
burn J.— You  assume  that  Abraham  was  the  im- 
porter ;  were  not  the  goods  always  held  subject  to 
the  bill  of  lading  as  if  they  had  been  at  sea? 
Martix,  B.— It  is  clear  that  the  Legislature  in- 
tended that,  until  the  lien  for  freight  was  removed, 
the  bill  of  lading  should  represent  the  goods,  and 
after  that  the  warrant.  People  cannot  carry  such 
goods  about  in  their  pockets,  and  the  Legislature 
has  provided  that  certain  documents  shall  repre- 
sent them — first  the  bill  of  lading,  and  then  the 
warrant]  In  Galliffe  v.  Bourne^  4  Bing.  N.  C.  314, 
the  question  of  what  constituted  a  complete 
delivery  by  the  master  of  a  ship  was  considered, 
and  on  delivery  of  the  goods  the  bill  of  lading  is 
at  an  end.  [Lusu,  J. — It  could  not  be  a  delivery 
to  Abraham  under  the  bill  of  lading  when  the 
eoods  were  put  on  the  wharf,  as  at  that  time  the 
Chartered  Mercantile  Bank  held  the  bill  of  lading.] 
As  soon  as  Abraham  got  the  bill  of  lading  ti^e 
master's  duty  was  done,  and  the  bill  of  lading  was 
at  an  end.  When  the  goods  are  in  the  wardiouse 
of  the  consignee  the  bill  of  lading  cannot  pass  the 
property: 

Blackburn  on  tlie  Contrsct  of  Sale,  297-298 ; 

Lickbarmto  v.  J/oMm,  1  Sm.  L.  Cas.  C99 ; 

Story  on  Bailnieuts,  a.  297. 
If  Abraham  had  paid  the  freight,  and  the  wharfinger 
had  refused  to  deliver  up  the  goods,  Abraham  could 
not  have  sued  the  master  of  the  ship,  and  that  can 
only  be  on  the  ground  that  the  wharfinger  was  the 
wharfinger  of  Abraham.  There  having  been,  there- 
fore, a  delivery  to  Abraham,  the  bill  of  lading  was 
at  an  end  and  could  not  pass  the  property  to  the  pit. 

E,  James,  Q.  C.  and  Sir  G,  Honyman,  Q.  C,  for 
tfao  pit.,  were  not  called  upon. 

Martin,  B. — I  believe  we  are  all  of  opinion  that 
the  judgment  of  the  court  below  was  right ;  and 
to  my  mind  it  is  perfectly  transparent  After 
stating  the  facts,  his  Lordship  said,  the  11  Vict, 
c  18,  s.  5,  provides  that  till  the  lien  for  freight  is 
disposed  of  the  wharfinger  shall  not  give  up  the 
goods.  There  are  two  symbols  of  the  goods,  the 
bill  of  lading  and  the  wharfinger's  certificate,  and 
until  the  certificate  is  given  the  bill  of  lading  gives 
the  goods  as  far  as  th^  can  be  given,  and  anyone 
who  had  the  bill  of  lading  indorsed  to  him  would 
be  entitled  to  hold  the  goods  against  any  person 
claiming  under  Abraham.  I  think  that  the  judg- 
ment of  the  Coort  of  C.  P.  was  perfectly  right 


Blackburx,  Shee,  and  Lusii,  JJ.,  and  Cuannsll 
and  Bramwell,  BB.  concurred. 

Judgment  offinned. 

Attorneys  for  the  pit.,  Thomas  and  HoUauu. 

Attorney  for  the  deft,  \V,  A,  Crump, 

APPEAL  FROM  THE  EXCHEQUER. 

Saturday,  June  22,  18G7. 

BccKLE  V,  Knoop  and  another. 

Charter-party —  Construction —  Calculation  of  freight-^ 
Measurement  of  cargo  at  port  of  shipment  or  discharge 
— Custom, 

By  the  terms  of  a  charter-party  the  pUs,  ship  was  to 
load  a  full  and  complete  cargo  of  cotton  at  Bombay,  and 
proceed  with  and  deliver  the  scune  at  Liver}}ool  "^on  being 
paid  freight  as  follows,  viz,,  7^8.  jier  ton  of  50  ctdiic 
feet  delivered."  The  ship  took  on  hoard  at  Bombay 
a  full  and  complete  cargo  of  bales  of  cotton  which,  in 
accordance  with  the  usuat  custom,  were  immediately 
before  shipment  subjected  to  powerful  hydraulic 
pressure,  and  tliereby  compressed  into  the  smallest 
possible  mace.  When  unloaded  at  Liverpool  the  bides 
expanded,  and  the  measurement  of  them  after  suck 
expansion,  exceeded  by  about  174  tons  of  50  cubic  feety 
the  entire  capacity  of  Ute  sliip.  The  pit.  claimed  under 
the  charter-party  to  be  paid  freight  calculated  upom 
the  measurement  of  the  cotton  after  delivery  at  the  port 
of  discharge : 

Held  (affirming  the  decision  of  the  Court  of  Ex.\ 
that  the  pit.  was  only  entitled  to  freight  upon  a 
full  and  complete  cargo  as  ascertained  at  the  port  of 
sliipment,  and  that  the  freight  must  therefore  be  calcu" 
luted  upon  the  mecuurement  of  the  cargo  there, 

Gibson  v.  Sturge,  10  Ex.  iiZH,  followed. 

Tliis  was  an  appeal  from  the  decision  of  the  Court 
of  Ex.,  reported  supra,  p.  231.  The  facts  of  the  case 
are  fully  set  forth  in  the  report  of  that  decision. 

J.  A,  Russell  (with  him  K  James  Q.C.)  for  the 
app.  (the  pit.  below.) 

Potter  (with  him  Mtllislt,  Q.C.),  for  the  rcsps. 

BoviLL,  C.J. — We  are  all  of  opinion  that  the 
judgment  of  the  court  below  must  be  affirmed.  This 
charter-party  must  be  construed  with  reference  to 
the  character  of  the  trade  to  which  it  relates.  Now 
cotton  is  by  the  custom  of  the  trade  shipped  in 
bales,  compressed  as  tightly  as  possible,  and  it 
would  be  doubtful  whether  the  owner  of  a  ship 
would  be  bound  to  take  a  cargo  of  cotton  on  board 
which  hod  not  been  so  dealt  with.  The  question  is, 
what  would  be  a  full  and  complete  cargo  of  cotton  ? 
Clearly  not  a  cargo  uf  loose  cotton.  Wliat  was 
shipped  here  was  a  cargo  of  bales  of  cotton  com- 
preMed  in  the  usual  manner,  and  a  full  and  complete 
cargo  was  loaded.  It  follows,  therefore,  that  freight 
can  only  be  claimed  upon  the  full  and  complete 
cargo  so  loaded.  The  pit  in  reality  claims  to  be 
entitled  to  recover  for  174  tons  more  tlian  the  ship 
would  hold.  The  proper  rule  of  measurement  is,  I 
think,  that  laid  down  by  Alderson,  B.  in  the  case  of 
Gibson  T.  Stvrge,  10  Ex.  C2ti,  and  it  is  impossible  to 
distinguish  that  case  from  the  present  Ourdedsion 
would  be  in  favour  of  the  defts.  on  the  grounds  both 
of  principle  and  convenience,  even  without  looking 
to  the  custom  of  the  trade,  which  seems  to  have 
been  fully  proved. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
rule  in  Gibson  v.  Sturge,  if  applied  to  this  case,  shows 
that  what  conat\t\itft%  «.  ImVV  «aAwsws:^\fc  ^^x^i^^^wEMfc* 


•hip  call  rcEouaalily  cirrj.  Freight  ii  only  payable 
upon  vhat  was  carried  aud  delirnvd,  ani],  accordinf; 
to  the  regular  rulu,  if  any  part  is  not  delivered  it 
cannot  be  cUimeil  fur.  If  tlie  plL  meant  to  make 
a  contract  contrary  to  the  usual  one,  he  should 
haTa  cni[doyed  more  cxpiew  termi. 

Mei.lob,  Siiee,  and  M.SuiTit,JJ.  concurred. 

Jtu^mail  affirmtd. 

Attorneys  for  pit.  Chrke,  WmdoKl:,  and  Jii/lnad, 
for  C.  Taddf. 

Attomcya  for  ileds.,  i'/iton,  JJiiuon,  and  Uptora, 
Itti Lomada aixA  (u. 
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COURT    OF    BANXBUPICT    AND 
INSOLVSafCY    CntELAHB). 

Iteportfd  bj*  Jini^  Lbvr. 


May  IdC:. 

(Oetore  Mii^er,  J.) 

/Cc  A.s  AaaANtiiKC  Thader.  (») 

'ttgUtr/i  Art — Incoiapltltiti 
ttji/itii'd  wilA  aicftsarUt,  Ji 
owMT  oj'apart  i>  loayhl  to  lit  m 

tlj  M  III  tTtaly 

btnfjicial  intertxt 

lial^/9rntct>»a,...  .     _ 

bftnme  part  owner.  To  malx  a  mnfracl  comphte 
thtrt  iiiait  lie  mutuality,  and  both  parlia  iriml  dii- 
lliiftly  agm  n/ioa  the  ttmu  tehieA  ure  lo  be  the 
JoaHUnliun  of  lAal  conlrael. 

This  case  came  before  tlie  court  upon  charge  and 
tliachargo.  The  cliargeanta  were  the  Messrs.  Spriggs, 
merchants  in  Liverpool,  who  supplied  the  ship 
Fauna  with  necessaries.  The  liability  was  dis- 
pulca  OD  the  ground  that  at  the  time  the  goods 
were  eupplieil  the  dischargeant  had  no  bencticlal 
interest  in  tlie  vessel. 

Ktraan,  Q.  C.  appeared  in  support  of  the  charge. 
support  of  the 

The  facts  appear  in  the  judgment  of  Miller,  J. 

MiLLEB,  J.— My  desire  in  this  case  would  be  to 
go  as  far  ait  the  facts  and  law  could  possibly  admit 
in  enabling  tlu?  chargcants  to  recover  the  full  amount 
in  value  of  the  goods  honestly  supplied  for  the 
benefit  of  tlic  vessel  in  question,  as  against  the 
owni^rs  of  it  whoever  they  might  he.  While,  if  I 
loolced  alone  to  the  case  of  cither  Stewart,  who  was 
an  undoubted  owner  of  a  part  (if  not  the  whole) 
of  the  VBBBel.  or  tlio  arranging  trader,  the  allegtd 
owner  of  a  part  of  that  vessel  as  spread  upon 
the  record  before  me,  where  I  find,  on  the  one 
Land,  Stewart  resorting  to  the  expedient  of  ante- 
dating the  bill  of  sale  in  the  face  of  a  correspon- 
dence which  must  have  made  the  dunistness 
of  it  transparent  to  any  person  ;  and  on  the  other 
hand,  the  brranKing  trader  (with  equal  reckleesueis 
in  the  face  of  the  same  correspondence,  fally  placed 
before  him  npon  the  charge)  alleging  upon  his  oath 
that  the  bill  for  237/.  14s.  3d.  was  given  for  the 
accommodation  of  Stewu.rt,  which  he  must  have 
known  to  have  been  untrue,  there  is  much  that  is 
CMJculateil  lo  throw  luspieion  upon  tlie  case  pre- 
tenied  by  cttlier  Stewart  ot  the  arrangmR  Xti^ct, 

(a)  From  Ihs  InA  Lm  Tisui. 


J}ut,  notwithstanding,  I  fortanately  have  in  this 
case  documentary  evidence,  including  a  wiiltm 
(wrreipondence  (although  not,  pertupa,  the  wbcde  of 
il)  which  will  afferd  tome  some  security  that  I  sbiQ 
iiot  be  much  misled  by  the  allegations  of  either  as 
i«gaTds  tha  rights  of  third  parties.  After  the  most 
careful  consideratitHi  which  I  can  give  to  it,  tbe 
whole  question  in  this  case  appears  to  me  to  be  con- 
tludul,  on  the  record  before  me,  by  the  right  undtf- 
•(tanding  of  the  contract  as  evidenced  upon  tbt 
documents.  Nothing  is  more  important  as  regard! 
ull  mercantile  interests  than  that,  before  legal  Uabili- 
tias  should  bo  attached  to  contrscts,  such  contracts 
should  be  tmambiguons  .ind  complete.  You  msy 
spell  out  a  contract  from  many  documents,  or  lam 
[□any  shn-di  of  many  documents  ;  but  from  what- 
ever evidence  the  contract  may  be  collected,  sndi 
iHjntracC,  when  taken  ai  a  whule,  should  comprise 
wiUiin  it  all  the  elements  which  go  to  form  a  valid 
contract,  and  for  that  purpose  be  complete  in 
itself.  The  foundation  of  the  claim  of  the  chir- 
^eants  rests  mainly  upon  the  fact  whether  thcie 
<ru  such  a  contract  between  Stewart  and  the 
arranging  trader  as  to  vest  a  beneficial  owner 
^hip  in  the  vessel,  for  which  the  good*  wen 
Hupplied,  in  the  arranging  trader ;  and,  if  to^ 
whether  the  arranging  trader  acquired  any  socfa 
lieneflcial  ownership  in  that  vessel  prior  to  thEse 
iroods  being  supplied  by  the  chargeant,  for  which  hs 
claims  a  right  10  prove  in  this  matter.  The  tiea^ 
))etwcen  Stewart  and  the  ananging  trader  about 
the  vessel  commenced  npon  the  8th  Sept.  I8G5,  wbcti 
Stewart  wrote  to  the  arranging  trader,  stating: 
"If  yon  wish  I  will  go  half  with  you  in  herpurchiae 
if  the  vessel  can  be  obtained  on  reasonable  tenns." 
In  a  further  portion  of  the  same  letter,  after  statiiw 
that  she  would  be  got  for  900/.,  be  writes :  "I 
believe  that  I  can  get  the  payment — part  caah  and 
part  bill— so  that  about  250/,  would  be  thecasheach 
would  want  for  the  presenL"  That  letter  was 
followed  by  another  from  Stewart,  dnted  Sept.  IS, 
in  which  he  states  :  "  I  have  bought  the  faun)  to- 
day for  950/.,  the  lowest  that  would  be  taken; "(and 
further)  "  I  shail  be  glad  to  hear  from  you  as  soon 
OS  possible,  as  I  shall  require  to  know  my  amn)ie- 
meats  for  cash  matters.  I  can  manage  about  -txi/. 
for  you  here,  to  if  you  do  not  care  to  [novide  root* 
in  money  you  could  take  a  fourth  shaK,  and  I  can 
do  this  for  you  without  asking  any  cash  until  the 
vessel  earns  it."  Thus  far  there  waa  nothing  but  s 
proposal  on  the  part  of  Stewart  that  the  arranging 
trader  should  take  either  a  half  share  upon 
xpecified  terms,  namely,  one  half  of  the  purchase- 
money  to  be  paid  in  cash,  and  the  other  half  by  the 
acceptance  of  the  arranging  trader,  or  to  tue  a 
fourth  share,  without  the  advance  of  any  cash  in 
the  brig  /'""Ry,  which  Stewart  staled  that  be  had 
already  purchased.  The  next  letter  which  appe^ 
upon  the  eridence  is  a  letter  from  the  arranging 
trader  to  Stewart,  dated  the  ISth  Sept.  ISGS,  ta 
which  he  says:  "If yonthinkwellof  iti  willbesble 
to  take  one  half  of  the  brig  Panni/,  same  as  the  SBfol 
iPiUiaia,  and  let  both  their  earnings  go  together." 
In  that  letter  nothing  is  said  as  to  the  requirement!, 
un  the  part  of  Stewart,  that  in  thecvent  of  the  an«ng> 
ing  trader  taking  one  half  share  in  the  vessel  he 
(thetrader)  must  pay  onehalf  in  cash,  but  contented 
tiimself  with  stating  *'  that  if  Stewart  thonght  v^ 
uf  it  he  would  take  one  half  share  in  die  vesseL" 
Stewart  perceiving  that  omission  of  on  impartaut 
l>onion  of  his  proposal,  wrote  a  further  letter  on 
Sept.  29,  stating :  "  I  should  have  replied  to  yotir 
last  letter  sooner,  until  seeing  what  arrangement  I 
should  make  in  paying  for  tbe^aiuy."  Id  a  fnttber 
portion,  "  I  shall  be  very  happy  for  you  to  take  imt 
half  in  her,  and  as  I  shall  require  to  pay  forberbeie 
y  iia'Iae^'KY  Vw\U,wBut  you  to  teudnieSSSL  in  cash. 
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287/.  14«.  8f/.,  whidi  pleMe  roturn  aooeptod.  ThU 
makes  a  foarth  bill  and  a  laiiitb  cash  for  yoo,  which 
Ift  as  much  as  I  can  possibly  manage.  I  hare  jour 
bill,  800/.,  to  pay  here  on  Monday,  and  wlien  paid  I 
dial!  be  out  ot  cash  on  your  aocoint  betwetn  300/. 
and  iOOLy  and  which  the  balance  oi  freight  and  iast 
▼oyage  of  /Soya/  VViHiam  and  advaaee  of  freight  wiU 
not  square."  Thus  far  Stewart,  aa  atrie  purchaser 
of  the  Tessel,  would  not  acoede  to  the  arrangcmtnt 
of  the  arranging  trader  becoming  a  puithHser  in  it, 
except  upon  very  specific  terms  as  to  the  payment 
or  provision  for  the  pnrchaaa  money  for  that  one 
half,  and  assigning  reasooa  for  thoae  specific  terms. 

MfLLBn,  J.  having  gone  raimitdy  into  all  the  facts 
of  the  case,  said  tliat  there  was  eridence  anffldent 
In  the  case  to  show  thai  there  had  not  been  a  com- 
pleted contract,  and  that  the  arranging  trader  had 
not  any  beneficial  er  other  inlereat  in  tl^  brig  Fwmf 
at  the  date  at  which  the  goods  were  supplied,  mad 
consequently  that  Stewart  oonld  not  hare  acted  as 
8hip*«  husband  of  that  Tessel  by  the  aathoritj  or  for 
Ibc  benefit  of  the  arranging  trader.  I  necessarily 
mujt  disallow  the  dnim  of  the  Messrs.  Spriggs,  the 
chargeonts ;  but  inaimodi  aa  the  amnging  trader 
has  not  made  this  case  by  hie  discharge,  but  has 
further,  in  order  to  get  out  of  wliat  he  apprehended 
would  haTe  been  held  to  have  been  his  contract, 
alUrged  that  his  acceptance  for  287/.  lis,  8c/.  was  for 
the  aeconunodation  of  Stewart,  which  he  must  have 
known  to  iiarc  been  eltogcther  untrue^  upon  which 
he  luitumliy  supposed  much  would  depend,  I  shall 
not  give  him  any  costs  in  this  mutter.  I  haTe  the 
eatisf action,  howcTer,  of  feeling  that  I  am  not  doing 
much  injury  to  the  Messrs.  Snriggs^  as  upon  the 
evidence  of  one  member  of  the  firm  they  had  never 
heard  of  the  arranging  trader  in  the  transaction 
until  the  failure  of  Stewart  in  the  month  May  18G8, 
and  therefore  could  not  hare  supi^ied  the  gocds 
upon  the  personal  security  of  the  trader. 

Charge  diutUowtd  iritktmt  eotU, 

Solicitor  for  the  arranging  trader.  Daniel, 

Holtcitor  for  Mcesrs.  Spriggt^  UiuvU, 


COURT  OF  amSEN'S  BBNOH. 

Reported  by  T.  W.  SAmronts  ami  C.  W.  T.ote»t,  lS»()ra.. 

BarrUU»-iit*L«w. 


May  17  and  June  29,  1807. 

Hn]>sQ]f  V.  Eos. 

Hhi^—  Chnrt^.r-party — laying  dags — Demurrage — 

Detention  hg  ice. 

Jig  a  citti.ttr'partg  it  was  $tifulaitd  thai  ike  veesel 
^  akoiiid  proceed  to  &,  euid  there  had  a  compku  cargo 
•f  grain,  4r..  Thirtg  naming  dage  le  be  aUowed  the 
eaid  merchant,  if  the  akip  be  not  momr  dispaiehed, 
for  loading  and  Hnhadina,  and  iem  dag$  om  demurrage 
orer  and  above  the  eaid  hging  dage  at  €L  per  de^. 
Detention  hg  ice  and  quarantme  not  to  be  reohonnd 
as  laying  dage,**    There  are  no  etorehouaee  at  S.^ 

,  the  depoeit  of  grain  which  is  etored  ai  different  pigoee 
higher  uf)  the  Danube^  and  bnmght  thence  in  latere 
down  the  river  to  ehipe  waiting  for  cargo  at  S,  The 
eJtip  wae  ddaged,  not  hg  ice  at  S,,but  bg  reaeon  ef 
Ae  river  above  S.  becoming  frozen  $o  ae  to  prevent  imp 
transport  of  grain  from  ne  higher  jtortion  of  the  river 
to  S, : 

Held,  that  the  clause  an  to  " detention  hg  ice"  ^.,  was 
inserted  for  the  protection  of  the  merchant,  and  that 
it  was  immaterial  whether  the  detention  were  caused  hg 
ire  at  or  above  S. 

This  was  a  special  case  stated  without  pleadings 
for  the  opinion  of  the  court. 

3Ijju.  C^s. — Vol,  U.J 


The  facts  and  arguments  are  embpdied  in  the 
judgment. 

MeUish,  Q.  C.  ^Archibald  nith  him)  argued  for  ehe 
pit. 

Sir  G.  Hongman^  Q.  C.  ^Gibson  with  him)  for  the 
deft 

The  following  cases  were  cited : 
Kearon  t.  Pearson,  7  H.  ft  N.  888 ; 
Iknrett  r.  Duttom,  4  Camp.  833; 
Pri^  y,  MoOett,  6  H.  ft  W.  8a 

June  29.— BLACKBumr,  J,— Jo  this  case  the  deft* 
chartered  the  pit's  vessel,  the  Trin,  by  a  charter- 
party,  of  which  the  materiel  parts  are,  that  the* 
vessel  should  prooced  *'  to  SuUaa,  or  outside  if  apt 
sufiicieat  depth  of  water  to  load  the  ship,  or  so  near 
thereto  as  she  may  safely  get^  and  there  load  from 
the  agents  of  the  merchant  a  complete  cargo  of 
grain  or  seed,  at  sliipper's  option,  aufllcient  grain  or 
seed  to  ballast  the  vessel  to  be  supplied,  if  lequiredt 
befmre  final  discharge  of  outward  cargo;  time  «o 
oeeupied  not  to  count  aa  lay  days ;  the  caii^  to  be 
brought  to  and  taken  from  a4oi^de  the  ship  at  the 
piMrt  of  loading  and  discharge  at  the  charXorer'e 
expense  and  risk ;  thirir  rmmingdeys  to  be  allowed 
the  said  merchants  (if  the  ship  be  not  sooner  die- 
patched  for  loading  and  unloading),  and  ten  days 
on  demurrage,  over  and  above  the  said  laying  (laj'% 
at  01,  a-day,  *  detention  by  ioe  and  quarantine  not  te 
be  reckoned  as  laying  days.' "    It  is  on  tlip  con- 
struction to  be  put  on  these  latter  words  that  the 
question  depends;  the  other  stipulations   in    the 
charter-party  being  material  only  so  far  as  tUej 
explain  the  meaning  of  this  provision.    The  ship 
was  delayed,  during  the  time  as  to  which  the  dispute 
has  arisen,  not  by  ice  in  the  port  of  Sulina  rendering 
impossible  the  ac(H*,d  to  her  of  lighters  from  which 
cargo  might,  i.i  the  usual  course  of  the  Danube 
grain  tra>lc,  Imve  been  transferred  to  her  hold,  but 
by  ihi*  obstruction  of  the  navigation  between  Sulina 
autl  ports  higher  up  the  Danube,  by  reason  of  the 
river  becoming  frozen  over.    It  appears  that  at  the 
port   of   Sulina   itself  there   are   no   storehouses 
available  to  themerchanU  in  which  cergpas  of  graia 
may  be  kept  for  loading  vessels ;  the  grain  is  kept  U 
parte  higher  up  the  river ;  and,  according  to  theconrse- 
of  the  grain  trade  of  that  river,  cargoes  are  brought 
1^  steam-lighten  down  the  river  and  over  the  bar  at 
ite  mouth,  to  ships  awaiting  their  loading  at  Sulina.. 
Galata  one  of  those  ports,  is  stated  in  the  case  to  be 
situate  about  105  miles  from  Sulina,  the  pasdage  of 
the  steam  lighten  between  the  two  ports  being  a 
ran  of  eighteen  to  twenty  houn  in  flue  weatlier,  imd 
of  two  to  tl»ee  days  in  bad  weather.  Ibrail,  for  the 
storehouse  of  which  the  captaia  of  the  Iria  acting 
as  agent  for  the  deft.,  fixed  on  the  27th  Nov.  a  cargo 
for  that  vessel,  is  higher  up  the  river  than  Gaiatx. 
The   JVia  was   at  Sulina  leadj   to  receive    her 
cargo  on  the  29  th  Nov.,  and  the  laying  days  com- 
menoed  from  that  date.    The  cargo  which  it  was 
intended  to  put  on  board,  and  wldch  in  fact  was 
afterwards  mit  on  board,  was  at  that  time  at  Oalatx. 
On  the  5th  Dec.  (an  unusually  early  date  for  the  ob* 
etruction  of  the  navigation  by  ice)  the  Danube 
became  froaen  over  above  Sulina,  and  eo  continued 
mitil  the  8th  FeU  of  the ensuiegyear.    It  was  well 
known  to  persons  in  the  grain  trade  at  I^mdoo, 
CSoDSteatinople^  and  Sulina,  before  and  at  the  time 
of  elfecting  the  charter-party,  but  not  known  to  the 
pit.  or  his  broker,  tliat  when  these  is  ioe  in  the 
Danube  between  Galatz  or  the  other  storing  places 
at  Sulina,  the  navigation  becomes  difficult  for  steam 
lighters,  and  when  the  river  is  frozen,  impossible. 
Between  the  29th  Nov.,  when  die  Tria  was  ready  to 
receive  her  cargo,  and  the  16th  Dec^  that  it^Cu^ 
more  thau  Vi^\l  Xlhi^  \km<^  «2^!v«^  Vsit  X^m^^^o^  ^sA. 


HABITIME  LAW 


Q.B.] 


HuDioii  e.  Edb. 


tmloadlng,  • 


•sell  Ijing  in  the  port  cS  SoU 


.  __■«  loaded  with  grain,  th^  cargoea  having  been 
braogbt  down  the  riTer  between  the  £9th  Nor.  and 
the  Slh  Dec.  It  ma;  be  inferred  that  in  the  uiual 
Gonite  of  shipment  at  Snlina  the  lighten  were  away 
there  for  some  Ume  for  the  conTenience  of  the  ships 
to  \»  loaded  from  them  It  wm  expreasly  agreed 
that  sufEcient  gr^n  lued  to  ballMt  her  should,  if 
required,  be  supplied  before  the  floal  discharge  of 
her  outward  cargo.  No  cargo  had  been  prorided 
bj  the  deft,  eren  for  this  purpose,  and  the  entire 
discharge  of  the  outwsrd  cargo  was  thereby  delayed 
nntU  die  6th  Dec,  when  other  Iiallast  was  taken  in 
br  the  capt^n.  From  the  16th  to  the  30th  Dec  the  port 
M  Balina  was  frozen,  andaiicwnmnnicatioQ  between 
the  ships  in  it  and  the  shore  was  cut  oft.  Between 
the  21th  and  the  37th,  the  other  ressels  which  Iiave 
been  referred  to  as  having  been  loaded  between  the 
29tli  Nov.  and  the  5th  Dec.,  were  noable  to  start  on 
their  respective  Toyages.  It  was  not  dispnted  that 
the  days  during  which  the  port  of  Sulina  was  f  roien 
over,  M  ttwt  all  communication  with  the  sliore  was 
eat  off,  were  not  to  be  reckond  as  laying  day* ;  but 
the  qoMlloD  ii,  whetbet  the  days  during  which  the 
tiver  above  Bnlina  was  fKwen,  though  Snlina  itself 
wa«  free^  are  to  be  reckoned  as  [ay  days,  in  which  cate 
theplt  isentitled  torecoverjor  are  to  be  considered 
aa  "detention  by  ice,"  in  which  case  the  deft,  has 
paid  mongh  money  into  court,  and  is  entitled  to 
judgment.  It  was  contended  on  bdialf  of  the  pit. 
that  the  words  "  detention  by  Ice  not  to  be  reckoned 
M  lay  days  "  must  bo  conetmed  with  reference  to 
the  object  for  wbich,  In  the  preceding  clanse,  the 
lay  days  are  stated  to  be  allowed— namely,  for 
iMding  and  unloading ;  and  that  do  obstruction  by 
ice  is  within  the  meaning  of  those  words  except  an 
abstraction  by  ice  in  contact  with,  or  near  or  about 
the  Aip,  and  interposing  such  a  barrier  against  the 
access  of  lighters  aloogside  of  her  as  practically  to 
prerunt  or  interrupt  the  actual  work  of  loading. 
For  the  deft,  it  was  contended  that,  regard  being 
had  to  the  circumstances  under  which  shipmeot* 
take  pUce  at  the  mouth  of  the  Danube,  and  par- 
ticulaily  to  the  fact  that  the  sioreboniea  which 
■apply  grain  to  ships  lying  at  Snlina  are  at  a  dl«- 
tance  of  100  miles  from  that  port,  the  words  "deten- 
tion by  ice  "  must  be  taken  to  Include,  not  ool;  the 
prevention  and  interruption  b;  ice  of  the  actual 
«rork  of  loading — that  is,  of  bringing  alongside  the 
riUp  in  lighters,  and  transferring  from  them  to  the 
■Inp's  hold  cargo  brought  down  to  Sulina  in  fulfil- 
ment of  the  charter — but  the  delay  of  the  ship'e 
loading  by  reason  of  the  detention  by  ice  of  lighters 
during  any  part  of  the  time  allowed  for  loading  and 
unloMlng,  and  at  any  distance  from  Hulina.  The 
solution  of  the  qneation  depends  upon  the  inference 
of  fact  to  be  drawn  from  the  statement  as  to  the 
nature  of  the  port  of  Sulina  which  have  already 
been  set  forth.  The  merchant,  by  the  charter-party, 
engages  to  bring  down  the  cargo  at  the  port  of 
loading,  and  to  receive  it  at  the  port  of  discharge 
Within  the  laying  days,  and  be  is  answerable  for 
any  detention  arising  from  his  failure  to  do  so  from 
whatever  causes,  nnlest  be  protects  himself  by  a 
■tipalatiori,  and  the  stipulation  "  detention  by  ice 
•nd  qnanntine  not  to  be  reckoned  aj  laying  days  " 
wa*  clMiiy  meant  to  protect  the  menihant.  But 
for  thij  anpnlBtion,  aluongh  the  ice  or  quarantine 
prevented  we  merchant  from  bringing  cargo  along- 
•ide  tbe  ihlp  according  to  his  contract,  the  ship- 
owner would  be  entitled  to  recover  for  the  detention 


ia  Bntk  v.  Hodgioa,  4  H.  &  5.  26T,  "  the  merchant 
if  tbe  adventorer  who  chalks  out  the  voyage  which 
la  to  fomiih  the  tttbject  mtitter  oul^  ol  -w^iictk 
•be  /rrigbt  Ii  to  nccrue."  He  ta  ia  inmX  cases, 
■■   ha    «(ataiiiJy    waa    ia   the    fo^Kikt  tia\«an£, 


the  party  best  acquainted  with  the  tnde  f<t 
which  the  ship  ia  taken  up,  and  with  " 
difflcolties    irtiich 


GoatracL  Words,  tfaerefoR; 
.a  a  cnaner-party,  relaxing  in  his  favour  x  daiM 
ij  which  an  Mlowance  to  him  for  time  ol  %  spedlie 
ijbject,  in  the  Inteceat  of  the  ship,  preciaely  Uimttd. 
nnst  be  read  aa  inserted  for  hia  reqnirsoMat,  au 


jonstroed  at  least  with  this  degree  of  ■ 
sjnunat  him  that  they  should  not  have  pat  upm 
them  any  addition  to  their  obviooa  nteaoing.  Merei* 
tiMleaa,  where  that  meaning  ia  ambignona,  at  it  il 
in  tbe  present  caae,  we  think  that  it  mntt  be 
gathoed  from  the  antronndin^  circumataiKaa  to 
whidi  the  charter-party  was  intended  to  anly- 
Now,  the  atipnlation  that "  detention  by  ice  "  ihoiud 
not  be  r^aided  as  laying  dayi  moat  be  taken  to 
mean  that  those  days  in  which  loe  made  it  ip- 
poesible  to  bring  cargo  alongside^  kod  fa>  go  on  with 
the  loading,  shonid  be  excluded.  Bat  inaaunch  i» 
from  the  natora  of  the  caae  the  cargo  had  to  be 
braogbt  down  the  river  after  the  airiTal  of  tbe  lUp, 
tbe  loading  would  be  equally  interrupted  and  de- 
tention equally  ensue  by  reason  of  the  naivigatannd 
the  river  becoming  impeded  bv  ice  aa  it  wmud  be  to 
the  lightera  being  p(«vented  from  coming  aloegiiiM 
of  the  vessel  in  the  port.  It  waa  tttf  property  ad> 
mitted  that  thoae  days  In  which  the  [Mrt  waa  froiea 
%a  that  there  oould  be  no  communication  with  tte 
shore  were  to  be  exetnded,  iaasmnch  ••  detentiw 
by  ice  would  occur  so  soon  as  tbeUghl«ra,V7  whid 
the  grain  was  to  be  conveyed  to  the  ahipv  wctepe- 
veoted  from  getting  access  to  her.  But  aa  we  ban 
seen,  the  cargo  ia  to  be  brought  to  the  ahip^  not  tiMi 
the  port  of  Sulina,  but  from  tbe  slorehonaea  at  the 
porta  up  the  river ;  and  the  lightera  are  as  much  in> 
vented  getting  to  the  ship  by  reason  of  ice  in  tbe 
one  case  as  in  the  other.  It  ia  true  that  though 
these  facts  were  well  known  to  persona  in  the  grain 
trade  at  London,  Constantinople,  and  Sulina,  befoie 
and  at  the  time  of  the  effecting  of  the  cfaartei^psr^, 
Ihey  were  not  known  to  the  pit.  sad'his  broker; 
but  the  ignorance  of  the  pit.  and  hia  br^ 
ctnnot  effect  the  question  as  to  what  was  iba 
u-sy  in  which  in  the  port  cargo  could  be  bron^ 
alongside  the  veas^  or  how  detention  in  tbe 
loading  of  the  vessel  could  arise.  Now,  I  think, 
on  the  statement,  the  only  way  in  which  caffe 
could  be  brought  was  down  the  Danube,  sad, 
consequently,  that  the  fieeting  cp  of  the  Danoba 
immediately  above  Sulina,  tendered  it  impracttcal)!* 
ti)  bring  any  cargo  alongside.  If  there  had  beta 
the  railway  or  any  other  practicable  mode  by  wbiA 
eirgo  might  have  been  brought  by  land  to  Soling 
or  if  the  lower  part  of  the  Danube  had  been  left 
free,  so  that  cargo  might  have  been  bronght  fren 
some  place  in  Um  Danube,  though  the  ice  hlocM 
up  the  river  below  the  place  where  the  cmtgt  was 
laying,  we  might  have  come  to  a  different  eoodo- 
sion ;  but  as  it  ii  we  think  the  defendant  is  entitkl 
10  judgment.  The  fact  that  had  the  deft.niej 
!;reater  diligence  he  might  have  loaded  the  ii^t 
liefore  the  navigation  wa*  intermpted,  does  Mt 
much,  therefore,  affect  the  questioii.  The  deft,  >ia 
tatiUed  to  the  beneSt  of  the  whole  of  the  t^iai 
Jays,  andwonld  hare  had  full  time  to  load  hie  enp 
bat  for  the  Interrnption  to  tbe  navigatioD  by  iea 
He  U  entitled  to  tine  advantage  whldi  tit*  stipalatiM 
gives  him,  and  the  loss  ariahig  from  the  detentiaa 
must  fall  on  the  abipowner  who  has  agreed  to  thaia . 

firlUAfi. 


UABimiE  LAW  CASES. 


[C.  p. 


Jiu.  38,  20,  and  so,  axd  July  8,  1667. 

WhITBTABLB  FBBB  FlHKEKS   V,  FOBXMXK. 

Claim  for  aAchorage  datt — Imnemorial  paymtnl- 
OunierMp  of  tKt  nil—Baoj/i,  beaeoM,  and  lighlt— 
EvideiKtof  EcUunctef  aporl—ContideratiiMio  tht 

TlltpUi^thiowtunUfeeoflhe  manor  of  WkiUlabU, 
lehieh  tKludti  ogtttr  _fithtria  and  m  w^mnm 
Srmind,  eiumtd  a  right  to  demand  a  bMfhm  oAjAiai 
<aAori»g  upon  thar  uiL  In  tupport  of  tiUt  etaim 
^aidenai  mi  addnad  that  Hu  dIIe.  and  lliete  untkr 
wion  (Aqi  tnjoj/  poaeauin  had  (i  '  "     " 

imaeniBriat  1  thai   the  pit:  ndb  k,^ ^^ , 

andUaktt  to  niarL  iht  boundi  betiunn  tktU ogitar-bedn 
and  tit  anchorage  gmund;  that  lAae  b>mt,  beaauu, 
and  light!  had  been  ktpt  ^  at  mriou  (iiiMf  and  at 
inUroaU  dnnng  a  lung  period,  but  ihv  wai  no 
proof  of  their  eonliniad  eiutence  from  tka  amuKMS- 
ment  of  the  aatotn  to  taJce  tollt ;  that  before  and  line* 
the  lime  of  In^  memory  Whiutable  had  been 
tioned  in  o^aat  and  prioaie   dncnment*  at  a  p 

that  in  ancient  lime*   there  wa*  a  phee  mthii 

manor  for  the  unloading  of  merehanditt  i  and  that 
the  right  to  talu  tolU  had  been  expretied  to  it  com- 
Mgtdto  the  pile,  with  the  ponaaon  of  th*  grennd: 

Held,  upon  a  ^teeial  cate  in  lehick  thit  evidence  Kot 


nith  the  otontnhip  of  the 


the  paiment  havii 


thepaumer 

it  ouahl  t. 


from,  taken 

toll  of  the  a 

ation  to  luoDort  tke  legality  of  the  phi.'  claim  ;  that 
g  been  made  /rom  time  inanentorial, 
re/erred  to  a  'legal  origin  if  there  be 

ani/thing  to  lupport  i(;  that  eerj/  ilight  evidence  ii 

neeaiari/  i'r  order  to  support   a  r^ht  uihieh  hai  been 

unlateirapledtf  eahyed  from    lime    immemorial,    the 

legality  of  vAuh  the  court  ii  alaiott  bound  to  prtmme  ,■ 

and  that,  iherefore,  the  drcumitanca  of  thii  con  lotre 

lafficient  to  'oake  thii  claim  good,  aeeonUag  to  the  rule 

laid  doioa  bt/  tie  B.  of  L.   in  Qaaa  o.  The  Prae 

Fitbert  of  Whiutable,  12  L.  T.  B^.  N.  S.  ISO. 

Thii  WW  ■  ipecial  case,  atated  by  consent  for  the 
opinion  of  the  court.  The  followjag  aiulyaii  will 
be  lufflcient  to  show  the  elT«ct  of  the  judgment: 

Flta.  are  the  Campanr  of  Free  Fiiheri  and 
Dredgera  of  WhIMUble,  in  the  coanty  of  Seat, 
incorporated  !)}'  Act  of  Parliament,  33  Geo.  3,  c.  42 
(1793)  J  they  are  the  ovnera  in  fee  of  the  groaiid 
•itnale  within  the  »ea  limiti  of  the  manor  of  Whit- 
•lable,  which  is  described  as  the  anchorage  ground. 

Deft,  is  the  owner  of  a  veaael  called  Ue  Sandio 
Pania,  a  collier  trading  to  Whltatable. 

Tlie  action  is  to  rocorer  8i.,  being  the  anchorage 
tolla  of  Ii.  each,  clkimed  by  the  pits,  as  the  toUa 
payable  by  the  deft,  for  caitiog  anchor  within  or  near 
this  anchorage  gronnd  upoa  threo  separate  ooca- 
rions,  viz.,  Sept.  U,  Oct.31,  and  Nov.  37, 1860.  The 
gronnd  on  which  the  vessel  anchored  oo  Sept  U 
and  Oct,  81  was  within  the  anchorage  gronnd  aome- 
vhat  below  ordinary  low  water  mark.  Where  tlie 
Teasel  anchored  on  Nov.  27  wai  between  high  and 
low  water  mark,  upon  ground  which  had  been  oon- 
Teyed  to  the  South  Eastern  Railway  Company  in 
1828,  and  upon  which  a  harbour  had  been  coa- 
■Iructed,  which  is  described  as  the  railway  com- 
pany's harbour. 

riragraphs  4  £  6  describe  the  position  and 
boundaries  of  the  anchorage  ground  and  the  rail- 
way company's  harbour. 

The  pit*.,  and  thow  under  whom  they  claim,  haTe  \bucaeaa^l«»Q'\i3cn'&\.T'&m£vn»( 


from  time  immemoria],  continually  down  U>  the 
pretent  Ume,  taken  the  sum  of  Is.  from  eTeryvesael 
casting  anchor  within  the  limita  of  the  anchorage 
ground  now  in  tbdr  poasesiion,  whether  the  anchor- 
age were  TOluntaiy  or  from  neceuity.  Since  18SS 
the  pits,  hare  not  demanded  anchorage  tolU  from 
any  Tesaela  niling  into  and  anchoring  within  tbe 
railway  harbow.  onleti  mich  reweU  have  previomly 
cost  anchor  on  tlwir  aDchorage  ground. 

ritt.  an  ownen  of  oyster  beds,  which  lie  to  the 
north  and  catt  of  the  anchorage  ground.  Then  are 
□0  baoysor  beaoonato  indicate  the  anchoring  ground, 
cict.'pt  thoae  maintained  by  the  pita.  In  order  to  mark 
tliu  bounds  of  th^  oyster  beds. 

I'lts.  also  keep  two  boats,  which  are  called  watch 
buatt,  and  ate  moored  on  the  boundary  of  tbeoyltet 
bi'd  and  the  anchorage  ground.  They  are  main- 
lained  for  the  protection  of  the  pit*.*  oyster*  from 
thie'ee,  and  alio  to  warn  resseli  from  attemptiog 
to  uome  to  the  anchorage  ground,  when  from  the 
etaio  of  the  tide*  they  wotud  be  likely  to  gnmnd 
upon  and  injnro  the  oyster*.  Since  the  year  165S 
these  watch  boat*  have  been  prorided  with  light* ; 
the  light  on  the  onter  boat  is  pat  ont  when  tliere  i* 
leas  than  thirteen  feet  of  water  when  the  boat  ii 
moored,  and  the  light  on  the  inner  boat  when  then 
is  Icsi  than  teven  feet  of  water  at  her  mooring*. 
Tliese  boat*  aro  compelled  to  leave  tbeir  mooringa 
in  lery  rough  weather. 

Veiaali  tailing  into  the  anchorage  gronnd  at  night 
derive  some  aid  from  the  light*  in  the  watcfa  bcwta, 
but  are  chiefly  guided  by  a  light  on  shore  from  the 
railw^;  company'*  harbour.  The  ordinary  coune 
of  navigation  for  resaeU  intending  to  make  the 
anchorage  atWhitstablei*  to  sail  along  the  "  Bidge" 
(one  of  the  boundarie*  of  the  anchorage)  until  the 
light  in  the,  harbour  bean  south,  then  to  iteer 
straight  on.  There  is  another  mode  of  entering  the 
anchorage  gronnd  through  a  channel  called  the 
"  VAij  bole,"  which  lies  between  the  "  Street" 
(aiiotberboimdai7)and  "UidBe."  The baoy*  which 
iiiflicate  the  limits  of  the  pits.'  oyata  bed*  alao 
point  out  thi*  channeL  It  i*  a  safe  channel  iot 
flsliing  boats  and  vesaeli  of  small  draft  of  wat^, 
but  it  i*  unsafe  and  not  ordinarily  need  for  loading 
vcesol*. 

TJie  light  exhibited  on  shore  it  maintained  by  the 
South  Eaatem  Railway  Company  in  the  harbour 
constructed  by  them  on  the  land  purchatod  from  the 
ilia,  in  1S28.  Thi*  light  i*  always  shown,  and 
ifEord*  mo*t  valuable  aid  to  ressela  endeavour- 
iig  to  make  the  anchorage  ground ;  the  member*  of 
Ijl'  |)IU.'  company  aro  forbiddeu  by  their  bye-law* 
o  dredge  or  work,  and  they  do  not,  in  faot,  dredge 
<i  work,  on  tbeir  oyster  beat  after  dark. 

For  some  year*  before  1816,  no  light  wa*  exfal- 
jiti'd  from  the  *bora  at  Whitst^de,  and  in  con- 
iie<iuuace  the  anchorage  ground  wa*  frequently 
iiiisaud  by  vetael*  endeavonring  to  find  it.  In  the 
year  1816,  a  man  named  Reeves,  who  filled  the 
l)ositloD  of  foreman  to  the  pit*.'  company,  exhiUled 
-,  light  from  a  mast  erected  on  bi*  premises.  The 
:![K;nte  of  the  light  was  borne  by  a  contribution 
rnni  the  pita,  and  the  shipowner*  of  Whitttable. 
Tlie  company  paid  \f>L  per  annum,  and  tlie  ihip- 
uwjiera  the  sum  of  bi.  for  each  vestd.  ^nd*  contn- 
buliun  was  made  voluntarily,  and  w«*  never  de< 
irianded  a*  a  right  by  Bsevet,  or  by  the  pits. 
Tlio  light  wa*  continued  down  to  the  year  1828, 
nhi'n,  in  consequence  of  the  untatitfactory  manner 
in  wliich  the  light  waa  maintained  by  Beeves,  the 
ciintribtttioQ  ceased,  and  the  Lght  was  for  some  time 
alL{i);ether  dUcontinued. 

In  the  year  1832,  a  man  named  Perkins,  who 
waa  not  in  the  employ  ot  the  pit*.,  but  was  a 
aailniaker  residing  at  Wbitstable,  cjchibiled  «.  Ui^il 
{iou\  a'oitulofi  \A\u.a  tu\.VA\.,«i^  'C&n  tfUifsiwb'*' 
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M  thoM  formeri;  paid  hy  tke  plti.  and  tke  ihip- 


Id  the  year  1838,  a  man  named 
VM  not  in  the  employ  of  the  [rtti.,  anccMdcd 
Perkini  in  the  minagement  at  the  light;  ho  r«- 
moTed  it  from  Iti  former  poaition  to  a  iiole  In 
IroDt  of  hii  home ;  tho  expcfiae  eontinned  Is  be 
iMrne  u  before  b;  rotuntOTr  contribation,  but  the 
light  coaled  to  be  cihibiCiKl  with  regularitj  abont 
the  year  1816. 


E&atem   Kailway    Company    oi  mailer    of   tlu^r 
hitfliour  at  WbitataLlc,  proposed  to  pits.  an<]  to  the 

Siovoen  at  Whiutablc,  to  exhibit  a  bght  from  the 
tray  company')  harboar,  upon  boine  pnid  G/.  a 
JTMT  by  tbe  pita.,  and  tonnage  of  I*,  id.  a  ton  npon 
veaselt  uiinB  tlic  said  harbour ;  to  this  arrangement 
the  pita,  aud  tlio  thipuvnerf  agreed.  Tlio  pits.  di>- 
CODluiDfid  Uieir  paymBOta  after  two  yean,  but  the 
tonnage  duCB  haft  been  regularly  paid  tn  the  South- 
EaiterD  Bail«ay  Company,  and  the  light  hai  been 
conatantly  exhibited. 

The  only  proof  of   any  payment  fay  the  idta.' 
eompany  tovaida  maintauiiag  a  liglit  prior  to  the 
year  t61G  are  tlie  foUuii'lntt  enlriea  mado  in  the 
book*  of  the  company  by  a  fiHiucr  treasurer: 
I'TT.  June  13  — Ptld  Mr.  Uitituiw  Bnnra  tor  ana 

r«r^  na  of  Itw  Uabl iM    3    • 

u;a.  u^  "■    "-'■■  "-•■'■ —  ' 


U.— Paid  UttUun  Bnn  tar  « 


The  btwyi  and  lie>eona  naintaioed  by  the 
pita,  bare  been  so  maintained  duriog  liTisg 
•ateatarj.  Hk  books  kept  by  firmer  tieaauren  of 
tlie  ptta.  contain,  among  others  certaia  eatiies  of 
paymenta  for  the  use  Bad  repairs  of  the  buoys,  and 
for  advertiseincats.  The  dates  of  these  entries  are 
In  the  yean  ITT8,  1T74,  1773,  and  17TG. 

The  only  advertisements  relating  to  this  matter 
inserted  In  the  Kfntlih  Gaxttu  ^ioat  the  date  of 
the  above  entries  were  two  which  appeared  in 
the  papers  of  Dec.  15  and  Dec.  18,  ITT3,  by  which 
notice  waa  given  that  the  pita.'  nompany  tiad 
lately  put  and  placed  down  bnoys  to  mark  out 
And  diitjnguish  tho  boundaries  of  tho  manor  and 
royalty  of  Wbitstable,  and  that  every  person  who 
ifaiould  thereafter  trespass  upon  the  company's  free 
llsherj  and  royalty  by  dredging  for  or  taking  any 
of  the  oygters,  or  do  any  damage  to  the  said  buoys 
belonging  to  the  free  fishers  and  dredgera,  would 
be  prosecuted  for  the  same  with  the  utmost  rigour 
of  the  law. 

The  manor  of  Whitstable,  anciently  known  as 
Korthwood,  was  a  sulnnfcsdation  of  the  barony  of 
Chilham,  and  in  the  survey  of  Dotncsday  is  found 
in  the  possession  of  Odo,  Bishop  of  Bayeauz.  In 
the  reim  of  Henry  III,,  by  an  inquisition  taken  at 
their  death,  Ricbard  and  Kosina  de  Dover  were 
fonnd  to  have  held  of  the  King  in  chief  the  said 
barony  of  Cbllham,  aod  ainongM  other  of  its  mem- 
bers, the  manor  of  Northwood,  worth  in  all  iasoea 
of  8W.  U. 

Snbaequently,  tiie  manor  came  Into  possession 
of  Alexuttter  de  Balliol,  by  courtesy,  upon  the 
death  of  his  wife,  Isabel,  n  descendant  of  Bicbard 
de  Dover;  and  at  the  circuit  of  the  jostices- 
in-eyre  for  Kent,  in  the  seventh  Edw.  I^  aasigned  to 
hold  the  pleas  of  Quo  Wiuranto,  the  said  Alexander 
de  Balliol,  in  right  of  his  wife,  claimed  to  have 
"  without  <.4laTler  of  old  custom  in  his  manor  in  (he 
eounty  certain  liberties,  to  wii,  it  Whitstable,  a  free 
hundred  court,  &c.,  wreck  of  the  sea,  toll  and  wairet^f; 
and  that  they  and  all  the  anceaiors  of.  the  wife, 
trom  time  whereof  is  not.  &c.,  have  fully  used  all 


ininieuorially  and  fully  uaed  the  lihertie*,  and  bad 
usurped  nothing  upon  the  Crown. 

Upon  an  infonoatioo  of  (Jdo  Warranto  in  theSttl 
IJUIward  I,,  the  said  Alexander  de  Balliol  was  snm- 
laoncd  to  answer  why  he  claimed  certain  piiviieges 
iind  liberties  at  Whitstable,  amongat  wliich  wete 
free  warren,  toll  of  the  sea,  and  toll  with  meRhia- 
ilise  at  Le  Craston.  or  Oreyttone  (a  landing  plue 
iritbin  tho  manor,  tbe  exact  poaition  of  which  is 
not  DOW  known) :  and  the  aaid  Alexander  aln 
claiDMd  tliat  his  wife's  ancestor^  from  tbo  time 
of  wbich  memory  is  not,  have  had  tbe  aforesijl 
liberties,    and   warren,    wreck,    and   toll,    without 


Hw  jurors  aaid  upon  their  Mitli,  that  tlte  atemjil 
Alexander  and  his  wife's  BDCcMoe*  "had  alwayi. 
from  lime  whereof  nemory  il  not,  all  tbe  litaatiei 
aforeaud  as  ttaey  claimed  to  have  the  aasae,  except 
I'rec-varTm  in  certain  Mei^lj-auquired  lands:  sod 
that  the  said  Aleianler,  as  to  the  other  Ubertia 
should  go  thereof  withoot  day  aaving  tl>e  king'i 
right,  Ac." 

On  the  8rd  Jan-  19  Ed.  S,  a  oomnOHiM  wu 
iisaed  by  tlM  king,  in  which  it  ««•  tceited  that 
certain  beasonaUe  letters  had  bMM  landed  &ob) 
vesaeU  akwiK  the  utaat  of  the  lliaaea  bctwreu 
Itecnlver,  Greyatone,  and  WhilBlabte.  These  flaws 
are  alluded  to  throughout  tbe  i  nMwiaiiiiai  as  "  tbe 
said  ports  and  plaoea." 

la  a  HoclamatioB,  dated  the  14A  Ai^.,  M  Ed.  i, 
ibcs*  plaeea  are  also  called  "  porta." 

D«riag  the  tenancy  of  the  manor  tqr  a  rd^iou 
liouio  called  tlic  Culluge  of  riecy,  in  Esw;s,  in  the 
year  I  Hen.  T,  an  award  waa  made^  by  arbitiaton 
unpointed  by  the  king,  concerning  ■  ditpate  as  to 
tno  dtedging  of  ojiters  at  WhitstaUe.  Tbey  fonnJ 
amongst  other  things  that  tbe  oyater-grouncl  *u 
"parcel  of  the  manor  of  WhitataUe." 

In  a  survey  of  the  manor  in  22  Han.  ft,  among  the 
holdings  enumerated  are  di  vers flsbnriea  nlled  wein, 
the  localities  of  which  are  descrilrad  as  "  the  Sbetl, 
tbe  Bigge,  and  the  Beken."  The  two  former  ait 
the  hanks  which  lie  on  tbe  east  and  ttorth  of  tbo 
(inchoragc  ground. 

In  the  Tth  Elizabeth  a  special  camadMiao  wu 
directed  out  of  tbe  Court  of  Mx.  to  larTey  the  port 
ijf  Sandwich,  and  the  number  and  conditiaD  o(  ill 
<:roelcs  or  members,  and  to  certify  which  of  tbem 
•v'cro  the  most  frequented  by  merchants,  and  wen 
tit  to  be  continued  for  the  receipt  of  customs.  1^ 
certificate  ni  the  coinmiasioaera  therenpon  retnintd 
t-'unmenites  nmoiig  the  members  andcreeks  of  Siad- 
wich,  ^Mut■table,  *'  ten  miles  distant  from  the  Mid 
port  towards  the  north."  It  proceeds  to  tule  ttio 
(Dndiliou  of  the  various  membera  among  whidi 
Dover  and  Faversham  are  daclarad  to  be  In  deca.r 
and  "  all  tlie  residue  to  be  in  good  eatate."  Tbe 
commissioners  thus  conclude:  "Ail  tbe  creekt 
nbove-nained,  oUier  than  auoh  a*  hava  ettcen 
nilcndant.  do  sometimes  receive  in  and  deliret  ant 
wares  and  niercliandise,  t>ut  [there  aic3  none  nmt 
to  havi-  coutinuaucc,  but  only  the  aud  coart  of 
^ndwich.  and  the  creeks  of  Dover,  Pavenhaai, 
Miltun,  and  Rochester.  Nevertheless,  tor  the  esM 
of  the  county,  it  is  thought  meet  IbAt  the  aeiit 
uroreaaid,  a»  well  within  the  Isle  of  Thanet  at  the- 
where,  he  maintained  and  used  for  tbe  trmospottin? 
i>f  corn,  wood,  and  other  oommoditiea,  out  of  oaf 
)iart  of  the  realm  iulo  oitother  patt,  "n^*"]?  llinr 
entries  and  cerliflcates  to  the  next  port  or  cmi 
adjoining,  where  thi?  said  oAcera  are  reaideat  ^  snt 
inat  tbe  said  several  creeks,  as  to  this  traoapoftin? 
of  merchandise  to  or  fnuu  beyond  Um  aca,  h' 
utterly  diimned," 

Dover,  mentioned  in  the  aaid  inquiaiUon,  is  tk'-     | 
nnl  ftam  time  immemorial  ba*  been,   one  of  ^'     \ 


these  liberiien."    An  inquisition  being  ?rajc4,  IW  .... , 

^knights  chosen  on  the  jury  retarncd  a  vetd'icl  fhu.\  C\n^vtc  viiU\'^&t'a«'aamia,aDd  from  time 
the  Mid  Alexander,  iMbcL,  and  her  aiiceat.on,ha>X\mcina\\i»\Mtv,a,vff'^w&«.t«^ii.^l(ntf. 
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T^rd  Bolintrbroke  beinf;  then  feiMd  of  the  manor, 
<lid,  on  the  i:)th  Vor.  1773,  hf  deed  of  depvtatioii, 
direct  his  \ratcr-b«Hiff  to  eollecf  anehorBge^  &c^  from 
vesfldfl  arriTing  and  anchoring  on  the  nHmor  of 
Whitatable. 

The  special  ease  also  indoA^  die  loeal  Aet  of 
Parlxamcnt  by  which  the  plM.  were  incorponited 
(33  Geo.  3,  c.  42\  and  aJtso  tiie  Tartoufl  eetiTeyanees 
bj  which  the  pits,  became  pessesecd  of  their  oyster 
ilsfaeries  and  the  manor  m  WhtistaHe.  This  Act 
and  these  conreyanees  formed  the  evidence  npoii 
which  a  prerious  case  of  Gtmn  r.  The  Free  FUmn 
•o/  WhiurohU  was  decided:  (See  9  £.  T.  Repv 
if.  S.  263.) 

The  qnestion  for  the  optnioii  of  the  eotirt  wa«, 
'whether  the  pits,  were  entitled  to  recoTer  the  said 
andiorftge  tolls,  or  any  or  which  of  them  from  Chedeft. 

The  ^*s  points  for  argument  were:  1.  That 
^he  pits,  are  enthied  to  the  s«ms  claimed  by  Hiem' 
for  anchorage.  2.  That  the  inMiiemerlal  payment 
being  found,  no  intendment  that  it  wae  Hlegal  can 
be  made,  and  the  facts  stated  in  the  eaee^  c^swpkit 
with  its  immemorial  existence,  are  SfriBeieiPt  toswp^ 
port  it,  or,  at  aR  erent*.  mifteieat  to throwafiaa 
the  deft,  the  omie  of  pnmng  that  the  payment  was 
orisrinally  illogaf,  or  wifhoitt  eowsiikvatioo,  tm^ 
oa^t  no  longer  to  l)e  made.  JH  That  tha  caae 
^  shows  thtrt  the  anchorage  groami  was-  the  soH  el 
the  pits..  wti\\  wiw  withhi  the  prfcfoet  ••  »  pert^  or 
harbotir,  or  htiven,  4.  Tha4  the  caK  slowa  that 
some  serrice  or  aid  in  narfgatioa  waa  feadeiail  t» 
the  pnblre.  .'».  That  the  case  shows  that  the  pay- 
ment for  anchorage  wae  dae  by  rfgit  as  a  caaipeii- 
sation  for  the  injury  to  tlse  Inwd  of  oysters  by 
aiiehoring  within  the  limite  of  the  oyster  ftthe^. 
6.  That  the  fact  of  the  payment  havhig  bees  OMaie 
from  time  iinmeraoriaK  eoaiiled  wick  the  contem- 
poraneoos  existence  of  the  oyster  bed»  wiibiB  the 
■anchoring  ground,  is  snficieiit  t»  soppoft  the  in* 
ference  that  the  payment  was  made  as  oompeasa- 
tion  for  keeping  up  buoys  and  bcacone  t»  denote 
the  position  and  limits  of  the  oyster  bcda^  aail  thjM 
the  better  to  enable  per#o«a  coming  to  aaehorwHMn 
the  liarits  of  tlie  oyster  bede  to  avoid  iajasiag  the 
oysters.  7.  That  the  payment  may  hafn  been 
originally  made  for  the  maawtenaace  of  a  Rght  ta 
weeiit  persons  seekhig  the  haibmiF  of  andioraga 
ground,  a  supposition  supported  by  the  aiaiaicaasea 
by  the  plaintiffs  of  a  Kghi  withfai  the  tiaM  af 
memory.  8.  That  the  facts  stated  in  the  caee^ 
-ooupled  with  the  immemoriaf  payment,  ate  enflt* 
dent  to  negative  the  illegnilty  of  the  elaha^  awl 
that  it  wffs  not  fonnded  on  sufllelent  osnsMnratlen.. 
^  That  the  omts  of  pnmag  that  tUa  pa/tniv 
made  from  time  innemorial,  is  ilfegnl,  er  withont 
consideration^  lieeupon  the  defendant,  and  the  laeti 
found  in  the  ease  do  not  prove  its  ttlemiHty,  or  that 
it  wae  wTtheut  eonsfderatfon.  10.  That  ne  title 
founded  on  immemorial  enjoyment  wonkd  be  seeian 
if  the  onus  of  pruvinfr  ^^  it  hod  a  valid  origin 
could  be  thrown  upon  its  possessor  by  any  one 
ehoosing  to  ehatienge  it.  IT.  That  it  la  BMre  con- 
sistent with  the  facte  found  In  the  eaae  that  the 
idaim  ia  lawfeF  than  uohiwfol,  heeaoae  if  unlawfnt 
it  cottIcT  and  weuM  have  been  snceessAiUy  resisted 
when  first  set  up,  and  its  eontimied  existence  down 
to  the  present  time  prorea  either  that  H  was  never 
<Iisputed,  or  cKspute^f  wn»uccessfu!!y. 

The  <lcft.'8  points  for  argument  were :— 1.  That 
the  soil  of  tlie  sea  where  the  appw*a  vessel  wns 
anchored  on  tiie  I4th  Sept.  and  31  st  Oct.  18<K>  beiug 
Ik^ow  low  water-mark  was  vested  by  law  hi  the 
Crown,  and  the  damr  foe  anchorage  waa  invalid. 
2.  That  the  Crown  hoMe  svjh  soH  of  the 


on  the  high  seas,  such  charter  would  be  void,  and  a 
grant  of  such  charter  cannot  be  presumed.  4.  That 
the  public  have  the  right  to  navigate  the  high  seas 
without  any  exaction  or  tolls  being  made  or  mtponed 
upon  tlicm,  and  the  Crown  had  no  parwer  to  iaipose 
any  toll  on  the  pobifc  for  pa9ffing  or  ancfforinf  on 
the  high  seas  without  tlie  Authority  of  Parfiament, 
unless  the  pnblie  have  a  quidpf  tjito.  5.  That  there 
is  no  consideration  shown  for  flie  toTTs  claimed. 
6.  That  the  soil  of  the  sea  where  the  dcft.'s  vessel 
was  anchored  on  the  27tli  Nov.  lHr;o  was  not  the 
property  of  the  pits.,  and  was  not  witltin  the  liniitB 
of  the  anchorage-ground  upon  or  in  respect  r*  whidi 
the  pits,  claim  a  right  of  toll.  7.  Tlmf,  for  the  Ukm 
preceding  reasons  objected  to  the  tolls  claimed  on 
the  14th  Sept.  and  3l8t  Oct.,  the  pits,  are  m>tenticMl 
to  claim  the  toH  on  the  37th  No^r.  3*  ThMt  tiw 
pits,  have  no  right  to  any  payment  fat  aachaaagn 
as  stated  in  the  ease,  and  the  dkft.  or  his  vessel  wna 
net  liable  to  the  payment  of  ane  ol  the  mM  toHa  isr 
the  said  aneherage.  9,  That  tbr  piti.  ham  faHeil  «a 
■how  any  sufficient  right  er  title  wtt  lasr  to  aay  dhia 
for  sneh  anchorage  as  stated.  10.  That  the  4efl.  la 
entitled  to  the  /adgmentcl  theeeurtt^en  thn:caan 
aaitated. 

Mf0mk,  Q.  C.  (with  hhn  l^maae,  Q.  CI  and  Ram-^ 


>fbr  the  pltsw  TMe  iiaestien  of  the  pita.'  right 
to  anehmiage  dues  in  the  harhcov  of  WMutahle  haa 
iMtMTO  been  vniseir  in  the  ease  of  Otmn  r,  'i%e  Ftm 
FmhtMt  of  WMitMal^r  wiiich  frac  decidbl  agasaat  tkts 
pits,  t^  the  H.  of  L.^  II  It  L.  Casi  Vyt;  S0  C^t^ 
N.  &,  I ;  and  13  1.  T.  Kep.  K,  a  UMK  See  tlv 
case  in  Ex.  Ch.  reported  9  Ia  T.  Bep^  K. ».  2M. 
The  difference  between  thai  caae  and  the  pteasnt  ie 
that  we  then  daimed  the  date  on  the  giecHMl  ef  ear 
poesfssien  of  the  sott^  which  wae  heM  tv  be  insn^^ 
dent;  we  new  base  onr  chrima  npen  inunemseiai 
usage,  aad  in  cenaidevation  lor  the  beneftta  we  Imwa 
dooeta  navigation.  The  pohrte  for  the  Court  «a 
decide  are  whether  theeoaaMenition  aliened  ia  snft- 
dent  foronrdaim  of  toUs^  and  whetbcrthei 
prodneed  is  rafleient  to  show  thia 
My  argaaient  iathat  before  the  timee^  ktgid 
the  sail  ef  the  oyater  ground,  and  aleeol  Ae 
age  gfunady  war  giantoi  to  tlw  loud  ef  the 
that  Iran  time  knmemorial  there  was  a  pert 
WWtMnble,  and  that  the  hwd  of  the  nanor  kept 
bnm  and  Ughtr  between  the  oyiter  gtennd 
ancfaeage  gMnd ;  perhaps  chiefly  to  pretcet  the 
oysten,  bat  alee  to  assist  the  pe*Ue  in  rteertng  tot 
the  aadramge  gmnadi  The  apcdai  ease  ar  it  ia 
new  dmwn  np  cantaina  all  ^at  wns  said  m  tiw 
jndgmenta  ef  the  IL  oT  L.  wonid  be  snAeient  to 
snhatantfate  tfce  I'lclaii  ef  tile  pita. 

Tke  Jftnoe  ami  BmmmeM  ef  fjgm  A^  T.  fkfiM&§^ 

1  Biag:  ir.  0.  tn\ 
Hale  dejuse Maria,  PP^  4fv  71,  74; 
JAs  ik4m>  •fCekkmtv  v.  .Arosdr,  7  Q.B.  86Du 


Q.  C  (witb  him  F.  J/.  WIM)  kit  th» 
deft« — ^Itmust  be  taken  for  granted  since  the  deci^ 
sten  ef  the  H.  ef  L..  that  Hie  Crewa  hae  powa  tm 
grant  the  soil  of  a  pert,  soKjeet  to  the  rights  of  tlie 
people;  hnt  there  ia  iie»  case  in  which  aadmragn 
dnee  have  been  granted  by  the  Crwrn.    An  ancher 
agecanaet  be  daimed  ay  prtscriptien,  becanae  it  ia 
a  pnhUe  right ;  thia  was  held  in  the  caae  ef  the 
^S!nfOf  ami  Btrnfetm^  of  7%e  Tomt  «f  2i*Uim^nk  v.. 
Lmttberij  Willcs  Repsw'lll.     As  a  matter  of  lanr^ 
the  considerations  aMeged  on  the  other  sidls  ase  ncC 
snflfcicnt    to   establish    the    pita.*  riglvt  to   thsan 
andiovage  dues.    The  Crown  hoida  the  seU  of  the 
sea  aa  tmstee  for  the  aatioo,  aad  eaonot  gfaat  tolia 
trustee  for  the  public^  and  could  only  grant  snch    except  in  consideratian  for  some  public  benefit : 
soil  to  a  rubject  subservient  to  tlie  public  riglvts.  I        c«m.  Dig.  «  Prercwitfve'*  !>.,  and  "ToR"  C. ; 
~3.  That  if  any  charter  was  ever  granted  by  the  [         PaTc  dePortibM9X«ri8^<^  <(^^'«^^ 
-Crown  affeetinig  to  grant  of  take  tell  for  andiorinig  \         \^«n*tn  ^.  PrWho**,  V\to^\»!^\ 
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Whitstablb  Fubb  Fuhxbs  v.  Fohsmak. 
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Bac.  Abr.  "  Castoms/'  D. ; 
Vinkinstone  v.  Ebden,  Car.  857. 

MeUish,  in  reply,  cited 

The  Mauor  of  Exeter  v.  Warren,  6  Q.  B.  773 : 
The  Dvie  of  Somerset  y.  FomoeU^  5  B.  &  C.  875; 
Morris  v.  Dimes,  8  Nev.  &  Man.  671 ; 
Dimes  t.  Arden,  6  Nov.  &  Man.  494 ; 
Lord  Falmouth  y.  George^  5  Bing.  286. 

C^.  adv,  vult, 

Jvhf  8. — ^The  judgmeDt  of  the  court  ^composed  of 
the  £ord  Chief  Justice,  Willes,  Keating,  and  M. 
Smith,  JJ.)  was  read  by 

BoYiLL,  C.  J. — The  right  claimed  by  the  pits,  in 
this  case  is  similar  to  that  which  was  in  question  in 
the  case  of  The  Free  Fishers  of  Whitstable  v.  Gann, 
namely,  the  right  to  have  ancnorage  dues  from  all 
TesseLs  casting  anchor  on  land  corered  by  the  sea, 
called  the  Anchorage  Ground,  near  to  Whitstable.  In 
the  former  case,  the  right  was  sought  to  be  main- 
tained by  reason  of  the  ownership  of  the  pits,  in  the 
soil  upon  which  the  anchors   were  cast;  it  was 
supported  upon  that  ground  by  this  court,  and  again 
in  error  by  the  Ex.  Ch.    The  H.  of  L.  decided  that 
the  anchorage  ground,  not  being  shown  to  be  within 
or  belonging  to  a  port,  but  being  a  part  of  the  sea 
where  all  persons  would  have  a  right  to  naTigate, 
and  as  incidental  to  such  right  to  cast  their  andiors 
there,  the  right  claimed  by  the  pits,  could  not  be 
supported  in  respect  of  the  mere  ownership  of  the 
BoU,  and  they  decided  that  such  a  right  required 
some  consideration  or  advantage  by  &e  public  to 
support  it.    The  pits.'  case  being  on  that  occasion 
based  upon  their  ownership  of  the  soil,  their  evidence 
was  directed  to   that  point   only,  and  no   facts 
appeared  from  which  their  claim  could  be  supported 
on  any  other  ground;  and  the  ultimate  decision, 
upon  the  statement  of  that  case,  was  adverse  to 
the  pits.    The  present  case  is  brought  before  us  in 
a  different  form,  the  claim  not  being  now  based  upon 
the  mere  ownership  of  the  soil;  and  we  are  called  upon 
to  decide  whether,  under  the  circumstances  set  forth 
in  the  special  case,  the  pits,  have  established  a  right 
to  this  payment.    No  claim  is  made  in  respect  of 
that  part  of  the  ground  sold  to  the  South-Eastem 
Railway  Company,  nor  has  any  distinction  been  made 
between  the  part  above  and  that  below  the  ordinary 
low-water  mark,  and,  indeed,  no  such  distinction 
could  properly  be  made.    On  the  present  statement 
of  facts  it  appears  that  the  payment  of  the  anchor- 
age due  has  been  made  and  received  from  time 
immemorial,  in  respect  of  all  vessds  casting  anchor 
within  the  limits  of  the  anchorage-ground.    That 
ground  appears  to  have  been  parcel  of  the  ancient 
manor  of  Whitstable,  and  there  are  oyster  grounds 
on  the  outside  of  the  anchorage  ground  belonging  to 
the  lord  as  part  of  the  manor;  and  ^m  the  statement 
in  the  case,  and  the  recital  in  the  Act  of  Parliament 
in  1793,  both  are  taken  to  have  existed  from  time 
immemorial.    There  was  also  in  ancient  times,  a 
place  within  the  manor  for  the  unloading  of  mer- 
chandise, and  from  a  quo  warranto  in  21  Edw.  1,  it 
appears  that  the  lord  of  the  manor  of  Whitstable 
was  entitled  to  take  toll  at  a  place  called  Le  Craston 
within  the  manor,  and  although  the  precise  locality 
of  that  place  is  not  known,  yet  from  the  commission 
and  proclamation  in  2  Edw.  1,  referred  to  in  the 
special  case   it  seems  to  have   been    somewhere 
between  Reculver  and  Whitstable.    There  is  also  a 
reference  in  the  Act  of  1793,  to  '*  customary  pay- 
ments usual  and  of  right  made  to  the  lord  of  the 
manor  for  or  on  account  of  any  ship  or  vessel  in  the 
landing  of  goods  and  merchandise  within  the  said 
manor,"   From  the  commission  in  7  Ei\iz.  \t  Inxthet 


it  had  not  any  officers  of  customs^  but  was  a  place 
for  landing  and  dcdivering  wares  and  merchandise, 
and  the   Boyal   commissioners  returned    that  it 
should  be  discontinued  or   utterly  damaged  as  a 
place  for  transporting  wares  and  merchandise  beyond 
the  seas,  although  they  thought  it  meet  that  it 
should  be  maintained  and  used  for  trao^orting 
wares  and  merchandise  from  one  part  of  tiie  realm 
to  another,  making  certificates  to  the  nesct  port  or 
creek  adjoining  where  the  customs*  officers  were 
resident.     There  can  be  little  doubt,  therefore^  tfast 
in  very  early  times  there  was  a  port  of  Whitstable 
for  loading  and  unloading  of  ships  on  the  present 
anchorage  ground;    and  it  being  protected  from 
storms,  would  no  doubt  be  frequented  by  vesseb 
coming  to  the  port  as  a  safe  and  convenient  place  of 
anchorage.    There  is  no  evidence,  however,  to  show 
that  this  anchorage  ground  was  within  or  connected 
with  the  port,  or  that  the  franchise  of  the  port  was 
ever  granted  to  any  one  by  the    Crown.      The 
evidence  seems  satisfactorily  to  show  that  the  lord 
was  the  owner  of  this  landing-place,  and  took  toll 
on  merchandise  thereto,  and  also  the  owner  of  the 
anchorage  ground,  and  took  dues  as  lord  of  the  soiL 
The  old  anchorage,  before  the  sale  to  the  railway 
company,  was  protected  on  the  north  and  east  l^ 
banks  inrtly  grass,  partlv  shingle  and  stone ;  those 
banks  were  Imown  by  the  name  of  the  Ridge  and 
the  Strett,  and  extended  on  either  side  to  the  sea 
beach  and  the  main  land,  and  the  part  thus  protected 
afford^  a  comparatively  safe  anchorage  for  ships. 
There  appear  to  have  benen  fisheries  belonging  to  the 
manor  as  far  back  as  the  22  Hen.  8.,  and  the  oyster 
beds  bdonged  to  the  pits.    The  pits,  also  maintainfd 
poles,  buoys,  and  bewsons,  to  mark  the  boundaries 
of  the  oyster  fishery,  and  to  prevent  vessels  anchor- 
ing  and   grounding   upon  the  oyster  beds;  and 
the  buoys  and  beacons  also  marked  the  position 
of  the  banks  and  the  limits  of  the  anchorage  ground. 
They  indicate  the  channel  for  entering  at  a  place 
called  the  Eddy-hole,  and  enabled  vessels  to  avoid 
the  shoal  banks  by  which  the  anchorage  ground  is 
protected,  and  point  out  the  channel  for  vessels  of  a 
light  draught  of  water.  Some  stress  was  laid  by  the 
deft,  upon  the  fact  of  the  free  fishers  having  main- 
tained the  buoys  before  they  became  entitled  to  the 
fishery  and  the  anchorage  ground.  But  little  wdgfat 
is  attached  to  that,  because,  according  to  the  Act  of 
Parliament,  they  carried  on  the  fishery  as  tenants 
under  the  lord  long  before  they  became  purchasers 
of  the  fee.    The  public,   navigating  the  sea  and 
coming  to  Whitstable,  had,  therefore,  the  use  of  the 
soil  belonging  to  the  pits,  for  the  purpose  of  casting 
anchor,  and  of  grounding  upon  it  as  the  tide  falls ; 
and  the  channel  to  the  anchoring  ground  thnmgfa 
the  place  mentioned  above,  as  pointed  out  by  the 
buoys  and  beacons,  is  maintainei  at  the  pits.'  own 
expense ;  and  vessels  can  remain  there  protected  by 
the  bank  from  the  storms  of  the  sea  in  comparative 
safety  and  in  a  convenient  place.    There  waa,  also^ 
the  statement  that  rights  had  been  maintained  at 
various  periods,  but  that  was  not  much  prened  in 
the  course  of  the  arguments,  and  does  not,  in  our 
opinion,  materially  assist  the  case  of  the  pits.  There 
is  no  evidence  to  show  when  or  how  these  banks 
which  protect  the  anchorage  ground  first  came  into 
existence ;  nor  does  it  appear  whether  they  were 
artificially  made  or  mere  natural  banks  thrown  up 
by  the  sea.    If  they  were  originally  made  and  partly 
formed  by  the  former  owner  of  the  ground  so  as 
to  create  a  protection  to  ships,  they  have  been 
ever  since,  and  still  are  maintained  by  the  natorsl 
action  of  the  sea ;  there  is  no  reason  why  the  oriA- 
nal  construction  of  these  banks  should  not  be  a  snffl- 
cient  consideration  for  the  payment  of  the  a&chonge 
due  by  all  vessels  anchoring  at  this  place  and  enjoy- 


appears  that  at  that  time  Wlutstable  waa  a  pott  \xi\  its^^  vi<&  %!\:^%»\a%^  ^1  this  protection ;  and  nhen 
$ne  aenae  of  h^g  a  creek  of  the  ^oit  ol  ^«ndiw\c\i*A  %\kO^'^^m<^xiX\ikaA\)««QLT!A^ft^sw&.>^^ 
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it  it  not  unreasonable  to  presume  that  it  bad  its 
origin  in  tbat  way.  It  is  not  necessary  to  rest  tbe 
case  upon  any  sucb  presumption,  because,  in  our 
judgment,  the  maintenance  of  tbe  buoys  and 
beacons,  and  tbe  advantages  wbicb  tbe  public  derire 
tberefrom,  taken  in  connection  witb  tbe  ownersbip 
of  tbe  soil  of  the  anchorage  ground,  are  quite 
a  sufficient  consideration  to  support  the  legality  of 
tbe  present  claim.  Tbe  payment  baring  b^n  made 
from  time  immemorial,  it  ought  to  be  referred  to  a 
legal  origin,  if  there  be  anyUiing  to  support  it ;  and 
it  may,  in  our  opinion,  well  be  referred  to  those 
•enrioes  which  have  been  performed,  and  tbe 
adrantages  which  the  public  hare  enjoyed,  which 
we  have  already  adverted  to,  and  which  have 
existed  throughout  legal  memory.  And  we  think 
that  this  case  is  entirely  in  accordance  with  the 
decision  of  the  H.  of  L. ;  because,  after  basing  his 
judgment  upon  the  ground  that  the  claim  could  not 
be  supported  alone  upon  tbe  ownership  of  the  soil. 
Lord  West  bury,  L.  C.  says : — "If  it  may  be  claimed 
as  an  ancient  anchorage  due,  some  facts  must  be 
shown  which  either  prove,  or  from  which  it  can  be 
inferred,  that  the  toll  claimed  by  the  resps.  was 
originally  within  the  precincts  of  the  port  or  har- 
bour, or  tbat  some  service  to  navigation  was  ren- 
dered to  tbe  public,  in  respect  of  which  the 
alleged  toll  was  paid.  But  nothing  of  the  kind 
appears,  and  no  such  case  can  be  presumed  from 
the  mere  fact  of  an  immemorial  payment.  No 
such  case  is  made  by  the  resps.,  and  the  payment  is 
demanded  merely  upon  tbe  ground  of  its  having 
been  immemorially  paid  to  the  lords  of  the  manor  of 
Wbitstable  in  respect  of  the  ownersbip  of  the  site 
of  an  ancient  oyster  fishery  now  vested  in  the 
resps."  Lord  Wensleydale  was  likewise  of  opinion 
that  a  consideration  must  be  shown  by  some 
advantage  having  been  conferred  upon  the  public, 
or  by  the  payment  being  a  compensation  for  injury  to 
the  fishery ;  and  Lord  Chelmsford  considered  that  the 
creation  and  erection  of  a  port,  would  be  in  itself  a 
sufficient  consideration  for  such  a  payment.  It  was 
laid  down  in  that  case,  in  accordance  with  previous 
decisions  on  similar  rights  depending  on  long 
enjoyment,  that  every  intendment  ought  to  be  made 
in  favour  of  a  paprment  which  has  been  uninter- 
ruptedly received  time  out  of  mind,  and  that  it  is 
the  duty  of  the  court  when  a  case  admits  of  it,  to 
find  a  legal  origin  for  a  right  so  long  enjoyed.  In 
the  previous  case  no  consideration  was  attempted 
to  be  shown  for  Uie  payment,  and  no  facts  proved 
from  which  it  could  be  inferred.  There  were  no 
facts  or  circumstances  to  warrant  a  presumption 
tbat  any  corresponding  benefit  was  given  to  the 
public  for  the  imposition  of  the  dues,  and  the  case 
failed  upon  that  ground ;  Lord  Wensleydale,  feeling 
probably  there  were  other  circumstances  tbat  could 
be  proved,  was  desirous  that  the  case  should  be  sent 
down  for  a  new  trial,  and  said  his  own  notion  was, 
that  it  was  consistent  with  the  statement  in  the 
case,  as  it  appeared,  that  some  legal  ground 
might  be  found  for  the  establishing  of  a  right 
to  tbe  anchorage  due.  Upon  the  statement  of  the 
case  now  before  the  court,  it  seems  to  us  that  the 
defect  which  existed  in  the  former  case  has  been 
suppled.  The  buoys  and  beacons  have  been  main- 
tained from  living  memory,  and  we  think  we  ought 
to  presume  that  they  have  existed  from  time  imme- 
morial ;  and  when  we  find  that  anchorage  dues  have 
been  received  during  the  same  period,  and  therefore 
ought  to  be  refened  to  a  legal  origin,  we  consider 
that  the  maintenance  of  these  buoys  and  beacons 
may  be  treated  as  a  consideration  for  the  payment 
that  has  been  so  immemorially  made,  and  so  would 
be  a  benefit  to  navigation  by  pointing  out  tbe 
ancborage-gnround  and  tbe  safe  entrance  to  it.  We 
think  that  would  in  point  of  law  be  a  sufficient 
consideration  to  support  the  claim.    Eveu  if  they 


were  maintained  wholly  and  solely  for  tbe  purpose 
of  preventing  vessels  grounding  upon  the  oyster- 
beds,  it  is  not  certain  that  they  might  not  be  a 
sufficient  consideration,  upon  Uie  principle  stated  by 
Lord  Wensleydale,  where  be  says :  ^  It  might  also 
be  due  by  right  as  a  compensation  for  injuir,  by 
anchoring  within  the  limits  of  tbe  oyster  fisheiy, 
to  tbe  breed  of  oysters.  The  grant  of  an  oyster 
fishery  beyond  tbe  time  of  legfd  memory,  which 
would  require  expense  and  trouble  to  establish  and 
keep  up,  would,  I  am  strongly  inclined  to  think, 
justify  the  imposition  of  such  a  toll  within  the 
limits  where  oysters  were  ^aced  to  breed.  And 
Coleridge,  J.,  a  very  able  judge,  in  tbe  case  of  Tke 
Mayor  of  Colchester  v.  Brooke,  thought  that  tbe  par- 
ties might  be  liable  by  ancient  custom  to  pay  to  the 
lord  of  tbe  manor  a  reasonable  payment,  as  the 
owner  of  the  soil,  for  grounding  on  tbe  soiL*'  In  the 
present  case,  it  being  proved  that  Wbitstable 
was  a  creek  of  the  port  of  Sandwich,  and 
although  in  tbe  rdgn  of  Elizabeth  it  was  discon- 
tinued as  a  place  for  foreign  dues,  it  was  continued 
as  a  place  for  the  coasting  trade,  and  as  the 
anchorage  ground  was  close  to  it,  it  is  possible  that 
the  right  might  be  supported  on  another  ground 
suggested  by  Lord  Wenleysdale  when  he  says,  **  It 
may  be  that  the  company  of  dredgers  may  have  bad 
the  anchorage  assigned  to  them  beyond  the  time  of 
memory  by  the  owner  of  the  port,  who  may  have 
had  the  right  of  anchorage  by  virtue  of  his  right  to 
tbe  port"  Our  judgment,  however,  is  founded  on 
tbe  grounds  already  stated,  the  maintenance  of  the 
buoys  and  beacons  in  connection  with  the  plaintiffii' 
ownership  of  the  soil  and  their  uninterrupted  enjoy- 
ment of  the  anchorage  due  from  time  immemoriaL 
There  is  no  reason  shewn  why  the  payment  should 
not  have  had  a  legal  origin.  Very  shght  evidence 
is,  according  to  our  notion,  necessary  in  order  to 
support  a  right  which  has  been  uninterruptedly 
enjoyed  from  time  immemorial,  the  legality  of  whidi 
we  are  almost  bound  to  presume.  We  consider  the 
circumstances  altogether  to  be  sufftcient  in  oar 
judgment  to  support  the  claim,  and  that  the  pits, 
are  entitled  to  our  judgment. 

Juds^mmt/orphe. 

Attorneys  for  pits.,  Nethersoh  and  Spteddy, 

Attorney  for  deft.,  E,  E.  Towne  for  J.  Towne, 
Biargate.  

C0T7BT  OF   ADMIRALTY. 

B«portod  by  HenstF.  Pubcxll,  Eaq.,  Barrliker-M-Law. 

Tuesdc^y  March  12, 1867. 

Thb  Scio. 

Mortgagees — Material-men — Priority, 

Mortgagees  are  entitled  to  primiUf  ovsr  material'menf 
whose  claims  arise  afier  the  registnUion  of  the  mart" 
gages,  unless  the  matenal'men  have  acquired  a  pot' 
sessory  Hen. 

Where  a  graving-flat  was  attached  to  a  vessel,  and 
chisels  and  other  implements  were  on  board  at  the  time 
of  arrest,  the  property  of  the  material-men,  it  was 

Held,  that  these  facts  were  inadequaU  to  prove 
possession. 

This  was  a  motion  for  the  pajrment  of  two  mort- 
gagees in  priority  over  the  material-men.  The 
facts  are  detailed  in  tbe  judgment. 

Bayford,  in  support  of  the  motion,  cited, 
Jackson  v.  Cwiming^  5  M.  ft  W.  649 ; 
JaaAt  V.  LaUmr^  6  Bing.  180 ; 
The  Pacific,  8  New  Rep.  70». 
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Dr.  LuBHiNOTON  gave  judgment  aa  follows:— In 
the  month  of  June  18(>5  8-64th8  of  the  Scia^  a 
British  vessel,  were  mortgaged  to  J.  Donthwaite,  to 
.aeoure  CrlL,  and  in  July  -iO-G-lths  were  mortgaged 
to  J.  Young  to  secure  300^  In  Jan.  following 
( XSCd)  the  ikio  put  iuto  Lowestoft  Harbour  in  a 
•diaabfed  condition,  and  from  tliat  time  to  June  fol- 
lowing she  remained  there  undergoing  repairs ;  the 
parsons  who  performed  the  reoairs  and  supplied  the 
■eceMary  materials  were  Mr.  Hutchinsou,  ship- 
iHilder,  and  Mr.  Bounce,  whose  firm  were  the 
aathoriaed  shipping  agents  for  the  club  at  Scar* 
.tarcMgh  in  wnich  the  vessel  was  insured.  The 
owner  of  the  vessel  was  insolvent,  and  early  in  June 
Mr.  Donthwaita,  as  one  of  tlie  mortgagees,  came 
4k>wn  to  Lowestoft  to  take  possession  of  the  vessel, 
and  proposed  to  remove  her  without  paying  the 
debts  which  had  been  incurred  on  the  repairs  of 
the  vesseL  A  dispute  thereupon  arose  between 
Mm  and  the  matter,  Mr.  Leadley.  On  the  IGth 
Jane  the  matter  instituted  a  suit,  No.  3341, 
t»  recover  his  wages  and  disbursements,  and  arrested 
4be  vessel  and  also  cargo  fur  freight.  On  the  1 8th 
Mr.  Hutobinson  and  Mr.  Bounce  mstituted  another 
ruity  Now  3343,  to  recover  their  debts  under  the  4th 
section  of  tlie  Admiralty  Court  Act  1861,  which 
gives  to  the  court  jurisdiction  on  any  claim  for  the 
building,  equipping,  or  repairing  of  any  ship,  if  at 
Hie  time  of  the  institution  of  the  cause  the  ship  or 
the  proceeds  thereof  are  under  arrest  of  the  court 
The  owner  of  the  vessel  hat  not  appeared,  but  both 
OTDta  are  defended  by  the  mortgagees,  Messrs. 
.DoAtfawaite  and  Young.  The  vessel  has  been  sold 
.lyider  ocder  of  the  court ;  the  net  proceeds  of  resscl 
•ad  freight  amoui^ed  to  455/.,  vuilst  the  total  of 
IkiM  claims  against  them  exceed  1000^,  as  follows  :— 
Marten,  174A  U,  lOdL;  Hutchinson,  for  repairs, 
289^  5s.  3<iL ;  Bounce  and  others,  2ii7L ;  J.  Young, 
HhirtgBge,  excloaive  of  interest,  300iL ;  Donthwaite, 
dklo,  ^21 ;  total,  1092/.  7s.  IcL  Under  these circum- 
•(anccs  the  mortgagees,  Messrs.  Young  and  Doii- 
.  thwaita,  in  November  last,  made  motions  in  the  suit 
3341  to  have  their  mortgage  debts,  &c.,  paid  out  of 
the  proccedt  in  priority  to  any  payment  to  Messrs. 
Hutchinson  and  Bounce,  who  had  supplied  the 
repairs  and  mutertAlt  to  the  veitel,  and  who  wci*e 
the  pltA  ia  tiia  tuU  3d43  The  court  directed  the 
motions  to  stand  over  until  a  statement  of  the  facts 
relative  to  the  question  in  dispute  should  have  boon 
filed.  The  parties  failed  to  carry  out  this  order, 
having,  I  prefiime,  been  unable  to  agree  upon  a 
«tatiiMfii{  and  accordingly,  instead  of  a  statement, 
a  number  of  conflicting  affidavits  have  been  filed. 
It  might  have  been  satisfactory  to  have  had  an  Act 
on  petition  in  this  case,  but  considering  the  small 
value  of  the  property  at  stake,  and  the  expenses 
already  incurred  in  litigatien  concerning  it,  I  am 
to  decide  the  case  upon  these  affldavits  if  they 
ftrmith  the  nttenury  nMterials  for  a  judgment. 
At  between  the  mortgagees  and  the  master  tliere  is 
no  dispute  w  to  priority.  The  question  is  as  between 
the  mortgagees  and  those  who  repaired  and  lefitted 
Ihe  vesaeL  If  these  men  had  simply  supplied 
matfiiials  to  the  vestel,  then  (as  ostablislied  in  the 
Pacific,  3  New  B^.  709)  their  right  in  rem  to  the 
proceeds  of  tliis  vessel  and  freight  commenced  only 
upon  the  fnetitntioo  of  their  suit  in  June  last,  and 
consequently  would  be  posterior  to  the  right  of  the 
owrtgageea,  whose  mortgages  were  regittered 
:  la  the  monthi  of  June  and  Sept.  18G5.  If, 
on  the  contrary,  the  vessel  at  the  date  of  her 
arrest  was  in  the  actual  possession  of  the  ship- 
builder, Mr.  Hatchinton,  then  by  tho  common  law 
he  would  have  a  pottessorr  lien  npjn  her  which 
could  not  be  displa^  by  the  mortgagees :    ( 1(7/- 


and  he  and  those  persons  whom  he  rcpretcnts  seem 
to  have  done  no  more  than  admnce  money  and 
supply  rope,  ironwork,  provisions,  &e.,  for  the 
repairing  and  equipping  of  tlie  vcsseL  The  case  of 
Mr.  Hutchinson,  the  shipbuilder,  ia  tomewfaat  ^* 
ferent.  When  he  commenced  the  repairs  on  the 
Scio  she  was  lying  in  the  graving-dock  on  the  north 
side  of  Lowestoft  Harbour.  She  was  then  removed 
to  Uio  south  side  of  the  harbour  for  the  purpose  of 
again  taking  in  part  of  her  cargo,  which  had  been 
previously  discharged  there,  and  Mr.  Hatchinsoa 
continued  to  repair  her  whilst  l>ing  there.  Subto 
quently  she  was  taken  to  deeper  water  on  the  north 
side,  where  she  was  ttilllylng  when  she  was  arrested. 
On  behalf  of  Mr.  Hutchinson,  it  is  deposed  that  at  the 
time  of  the  arrest  his  craving  flat  lay  between  the 
quay  and  the  vessel,  and  was  attached  to  the  vestd 
by  chain  and  rope  painters,  and  floated  close  to  her 
to  enable  the  workmen  to  execate  the  extemi 
repairs  about  the  hull.  Also,  that  there  wcze  oa 
board  of  the  vessel  chisels,  chaias,  and  other  imple- 
ments and  materials  belonging  to  fiatdiiiTMn. 
These  statements  are  disputed;  batySapposins-them 
to  be  true,  I  think  them  quite  inadequate  to  etu- 
blish  that  the  vessel  was  in  possession  of  )lr. 
Hutchinson  so  as  to  give  him  a  possessory  lien  over 
her.  He  therefore,  as  well  as  Mr.  Bounce,  mait 
submit  to  have  his  claim  postponed  to  those  of  the 
mortgagees. 


J£a^  9  and  June  18,  18G7. 

The  Maria. 

The  IIuS  Piht  Act'-2  f-  8  WW.  4,  c.  105,  m,  22  and& 
~^Compubory  pihiage, 

\Vker€  a  vtaad  which  wot  being  tmoed  from  oas  dixk  ts* 
another^  within  the  port  of  /Tuf/y  came  into  coBi$ion 
With  another  veend,  the  /ermer  having  at  the  time  m 
board  a  dui^  Uceneed  pilot,  to  adCose  condmci  tie 
ooUision  woe  toieig  owing,  it  woe 

Hetd,  that  ike  tfeeeel  woe  neiihtr  *^  panning  into  or  eel 
of"  the  port  mnder  the  i2nd  section  of  the  aboee  Ao, 
nor  *^bound  to  or  from^  the  jmrt  withm  the  Ml 
ieeiionf  thepihtage,  therefore,  not  compmbery. 

On  May  9  th  a  cross  cause  of  damage  between  the 
Richard  and  the  Slarin  was  heaid  br  Dr.  LmdUng- 
ton,  assisted  by  Trinitr  Masters.  It  appeared  tbk 
on  the  5tli  Jan.  last,  the  Maria,  haTing  on  botzd  i 
duly  licensed  Humber  pilot,  while  bch>^  toweri 
from  the  Victoria  Dock  at  Hnll  thnm^  the  HaH 
Biver,  and  through  theoTd  harbour  Intolhim^^'s 
dry  dock,  came  into  collision,  at  the  Vietoria  Jetty, 
which  is  at  the  entrance  of  the  Hull  rirer  into  the 
Humber,  with  the  Richard,  whidi  was  at  anchor. 
There  was  a  heavy  gale  at  the  time,  by  the  force  of 
which  the  Maria  was  driven  sgahuft  the  Ririard. 
There  was  also  anoCher  collision  next  morning,  sad 
some  dtainage  was  done  to  tito  Rtdutrd,  oa  aecoost 
of  which  her  owners  institnfed  tMa  came.  Tbe 
owners  of  the  Maria  also  broaght  a  cross  came 
against  the  Richard.  At  the  timo  of  the  oottiiioB 
the  Maria  had  finished  her  Toymge,  her  caifo  bid 
been  delivered,  and  her  crew  AhtchuiifaL 

At  the  hearing,  the  Court  held  that  the  pBal  d 
the  Maria  was  Solely  to  blame  for  tiie  collision,  nil 
took  time  to  consider  whether  the  pUotmgewas  coo- 
pulsory.    On  Jane  18th  judgment  was  girea. 

Dr.  LusHiXGTON  Qhaving  flnt  tccapftulated  tbe 
facts)  said :— The  section  chiefly  to  be  considered  ■ 
the  one  which  gives  authority  to  Appoint  pilots,  vit, 
the  22nd.  That  section  closes  wiui  th^  wordi: 
''All  ships  and  vessels  sailing,   navigating,  sed 


/ia//is  V.  AIlsopp,  4  L.  T.  Kep.  !fl.  S.  550.     ^ow  >iT.\  ^Qaa«\sk%«a  s.foresaid,  except  as  hereinsfter  ptoriM 
Bounce  was  iievor  in  possession  ol  l\\e\Q8seV.    lle\%\iilV\^5A^\v^\ft&.  vsA  ^^tfid  witi&in  the  lifldti 


wiis,  as  I  have  stated,  the  agent  of  the  uii^«i^i\lexA«^^^^^^^^  \f^^\»%to>i««ssifefi^«Bil\fi^\«^^#SMr^fl«o 
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or  persons."    The  exceptions  made  in  a  subsequent 

]>arc  of   the  statute,  arc  of  vessels    not  drawing 

mure  than  six  feet  of  water,  vessels  putting  in  for 

shelter,  &c ;  they  clearly  do  not  apply  to  the  Maria, 

and  therefore  need  not  be  considered  here.    Tlie 

(juestion  is,   what  is  the  meaning  of  the  words 

*'  vessels  sailing,  navigating,  and  passint;  as  afore- 

sii'hl/*     The  section  commences   by  reciting  that 

tho  corporation  of  the  Trinity-houso  in  Kingston- 

upon-HuU  had    been    previously  .empowered    to 

Appoint  pilots  to  conduct  iJiipi  and  vessels  sailing 

or  n.avigating  into  and  out  of  the  port  of  Kingston- 

upon-HuU,  and  in  the  limits  and  liberties  thereof, 

and  into  and  out  of,  and  upon  the  river  Huniber, 

and  from  the  said  river  out  to  sea,  and  between 

Flamborough  Head  northward,  and  Winterton  Nets 

sou  til  ward,  and  into  and  out  of  the  several  ports, 

creeks,  harbours,  and  places  situate  between  those 

two  la&t-mentioned  headlands  or  places ; "  and  then 

enacts  by  giving  power  to  the  same  guild  to  license 

pilots  **  for  conducting  ships  or  vessels  'into  and  out 

of  tlie  jiort  of  Kingston-upon-Uull,  and  of  the  ^rt 

of  Great  Grimsby,  and  upon  any  part  of  the  nver 

II  umber  below  the  said  port  of  Ringston>upon-Hull, 

aud  80  far  out  at  sea  as '  .  .  .  and  also  so  far  along 

the  coast  as  "  .  .  .    It  is  argued  on  behalf  of  the 

owners  of  the  Richard  that  the  taking  a  pilot  under 

the  circumstances  is  not  compulsory;  that  the  words 

in  the  enacting  part  into  or  out  of   ''the  port  of 

Hull/*  cannot  mean  within  the  limits  of  the  port, 

auid  must  refer  only  to  inward  or  outward  bound 

vessels ;    to  vessels  coming  from  outside  the  limits, 

or  going  to  a  place  outside  the  limits  of  the  port. 

That  the  J/ana  was  neither  inward  noroutwanl bound, 

bnt  passing  from  one  part  of  the  port  to  another. 

They  further  insist  that  this  construction  of  the 

section  is  corroborated  by  the  elaborate  provisions 

made  in  the  40th  and  4 1st  sections  for  the  distance 

to  which  outward  bound  ships,  and  the  places  to 

which  inward  bound  ships  are  to  be  piloted;  and 

also  by  the  careful  definitions  in  the  80Ui  section  of 

the  term  inward  aud  outward  bound  vessels.    On 

tlie  other  hand  the  owners  of  the  Jifaria  contend 

that  the  Act  contains  no  words  expressly  limiting 

its  application  to  inward  or  outward  bound  vesseb, 

and  that  the  words  of  the  22nd  section  are  large 

enough  to  apply  to  vessels  navigating  within  the 

port  of  Hull.    It  was  also  suggested  that,  even  on 

the  supposition  that  the  Act  was  conHncd  to  inward 

or  outward  bound  vessels,  the  Maria  would  come 

within  the  definition  of  these  vessels  contained  in 

the  89th  section,  namely,  "  vessels  bound  to  or  from 

the  said  port  of  Klngston-upon-Hull,  or  to  or  from 

some  other  port  or  place  situate  on  the  said  river 

number,  or  some  or   one  of   the  several  rivers 

and  streams  flowing  into  the  same,  or  to  or  from 

some  one  of  the    several   roadsteads  in  the  said 

river  Humber,"  because  the  Maria  was  going  from 

one  place  on  the  Hull  (which  flows  into  the  Hnraber) 

to  another  place  on  the  HnlL     But  as  both  the 

Victoria  Dock  from  which  the  Maria  was  going, 

and  Humphrey's  Dry  Dock  to  which  she  was  going, 

and  the  whole  of  the  intervening  course  lie  within 

the  limits  of  the  port  of  Kingston-npon-HuH,  it  if 

clear  tfuit  if  the  SUth  section  bears  upon  the  case  of 

the  Maria  at  all,  it  is  by  virtue  of  the  words  "  to  or 

from  the  said  port  of  Kingston-upon-HuU."    The 

owners  of  the  Maria  further  contended  that  the 

case  falls  within  the  scope  of  the  Act,  because  the 

same  considerations  apply  as  to  vessels  outward  or 

inward  bound  :  the  Maria  passing  from  the  Victoria 

dock  to  Humphrey's  Dry  Dock  would  have  to  pass 

down,  in  part  at  least,  the  same  intricate  cfiannel 

aa  an  outward  or  inward  bomid  vessel,  and  would 

equally  require  pilotage  in  order  to  navigate  safely 

herself,  and  not  to  do  injury  to  other  snipping  in 

tfie  river.    I  do  not,  however,  consider  that  the 

t  jort  can  give  mnch  wdgiit  to  these  considerations 


of  expediency.  On  this  point  the  case  is  of  Hocfritptez 
v.  MtUMish,  10  Ex.  no,  api)cars  to  be  an  applicable 
authority.  That  was  a  case  under  the  Merser  Illot 
Act  rhich  made  pilotage  compulsory  *'  in  the  esse 
of  the  master  of  a  vessel  outward  bound  when  he 
shall  proceed  to  sea,"  The  facts  wore,  that  the 
vessel  being  under  contract  with  the  Post  Ofllce  to 
go  to  sea  on  the  4th  Doc.,  was,  on  the  2nd,  tnkcn 
under  charge  of  a  pilot  ont  of  the  Prince's-dock  at 
Liverpool,  and  towed  by  a  steamer  up  the  river,  and 
there  anchored ;  that  on  the  drd,  whilst  she  was 
andiored,  the  pilot  being  on  board,  and  also  riggers  to 
complete  the  rigging,  but  the  master  being  on  shore, 
the  boat  of  the  pit  was  in  some  way  swamped  by  the 
vessel  and  by  the  vessel's  fault.  The  Court  of  Ex. 
were  unanimous  in  holding  that  the  pilotage  was 
not  compulsory,  because  the  vessel  was  not  at  the 
time  proceeding  to  sea;  and  in  delivering  judgment 
the  Chief  Baron  is  reported  to  have  said :  "  It 
might  have  been  better,  aiul  the  provisions  of  the 
Act  would  have  been  more  symmetrical  C\t  I  may 
be  nllowetl  the  expression),  if  the  duties  of  the  pilot 
and  of  the  owner  in  the  case  of  a  vessel  going 
outwanis  hod  been  correlative  with  those  of  a  vessel 
inward  bound.  It  is  likely  to  be  a  more  difficult 
undertaking  to  take  a  vessel  out  of  the  dock  and 
into  the  river  than  taking  Ikt  out  to  sea.  But  we 
do  not  sit  to  mukc  law,  but  to  declare  it  as  we  find 
it.''  Moreover,  it  seems  to  mc  that  the  navigation 
of  inward  or  outward-bound  vessels  into  or  out  of 
a  port  and  the  navigation  of  vessels  within  the 
limits  of  a  port  are  not  necessarily  upon  the  same 
footing  with  regard  to  compulsory  pilotage,  for  by* 
the  3G2nd  section  of  the  Merchant  Shipinng  Act  it 
is  provided  that  "  an  unqualified  pilot  may  within 
any  pilotage  district,  without  subjecting  himself  «r 
his  employers  to  any  penalty,  take  charge  of  a  ship 
as  pilot  for  tlie  purpose  of  changing  the  moorings 
of  any  ship  in  port,  or  of  taking  her  into  or  out  of 
any  dock,  in  cases  where  such  an  act  can  be  done 
by  an  unqualified  pilot  without  infringing  the 
regulations  of  the  port  or  any  orders  wliich  the 
harbour  master  is  legally  empowered  to  give.**  t 
am  unable  to  hold  that  the  Maria,  being  towed  from 
one  dock  to  another  in  the  port  of  Hull  was  either 
a  vessel  {Mssing  "  into  or  out  of  "  the  port  within 
the  terms  of  the  22nd  section,  or  a  vessel  *'  bounA 
to  or  from  **  the  port  within  the  terms  of  the  8SHh 
section.  I  am,  therefore,  of  opinion  that  under  tli0 
circnmstaiicca  pilotage  was  not  compulsory  npoH 
the  Maria,  and  that  she  is  liable  for  the  damage  aha 
has  occasioned  to  the  Hirhard, 

Proctors :  for  the  Siekard^  CooU ;  for  the  Maria, 
Chrkmmj  ^Soii,  aad  Cwjptr, 


Junt  1  and  18,  1867. 

TbS  AXGEITTDCA. 

U  Via.  c.  t^BiU  of  ladiwg-^Agwt^Auigmm  Jhf 

G.,  a  merchant  «f  Nem  York,  ghipped  to  Bristol  in  tht 

vest^/ Argentina  three  partsets  o/oikake,  two  patretk 

for  G,  tenioTy  his  correspondent  Mere,  and  the  tftiri 

for  5.     The  bif/s  of  lading  for  an  three  jntrcds^  nt 

triplicate  he  sent  to  G.  semor,  with  strict  injunctiem 

not  to  part  tcifh  the  hill  of  hding  of  S.^s  pond  to 

him  without  first  receiving  payment,     G,  drew  a  InK 

of  exchtmgefor  the  whole  talae  of  the  parcels  on  Q, 

senior,  whiti  was  discounted,    S.  svbsejptently  induced 

G.  senior  to  deliver  to  him  his  bill  of  lading  on  giving 

a    bill   of  exchange    drawn    on   one  Stiles,  and  a 

promise  of  immmediate  pavment  of  the  cash.      flL 

havina  endorsed  the  hi/l  of  fading  to  R.  fir  valve,  he- 

came  bankrupt,  as  also  did  Styles.  On  the  arrival  of  the 

vessel,  R.  had  notice  aerr«£o«.  ihA  masltjr  -wA  Vi  ASwe^r 

\      the  goods  but  lo  K\*  wdwr,    O,  %mw  ipt^«*AA.  wft.T>\ 
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the  copies  of  the  bill  of  lading  which  he  had  retained, 
and  demanded  the  de&very  of  the  third  parcel  shipped 
for  Stone,  as  well  as  the  other  two,  to  which  his  title 
was  undisputed.  7^  master  refused  to  deliver  the 
third  parcel,  and  retained  thirty-two  barrds  out  of  the 
other  parcels  for  the  alleged  non-pc^fment  of  freight. 
He  also  refused  to  deliver  the  third  parcel  to  R.  G. 
senior  becoming  bankrupt,  two  actions  were  brought  in 
this  court  against  the  vessel,  one  bv  the  assignees  of 
G,  senior's  creditors  for  the  non-delivery  of  the  third 
parcel  and  the  thirtu-two  barrels  retained  for  freight, 
and  the  other  by  Russell  for  the  non-delivery  of  the 
third  parcel  to  his  order.  ^The  master  made  an  applica- 
tion to  the  Court  of  Ch,  to  compel  the  pUs,  to  interplead, 
which  was  refused.  The  two  suits  having  been  heard 
together,  the  Court  dismissed  the  claim  tn  respect  of 
the  thirty-two  barrels,  and  in  reference  to  the  third 
parcel,  being  of  opinion  (l)  that  R.  was  a  bond  fide 
assignee  for  value  without  notice  of  fraud;  (2),  that 
G.  senior  had  authority  to  deliver  the  bill  to  Stone 
under  the  circumstances  especially  as  the  words  in  the 
instructions  J rom  G.  senior  were  ambiguous  ; 

Held,  following  Qvaney  v.  Behrend,  that  R.  was  en- 
titled to  the  goods,  and  granted  {but  with  hesitation") 
the  costs  of  his  suit  against  the  owners  of  the  vessel, 
the  suit  ojfthe  assignees  of  G.  senior" s  creditors  to  be 
dismissed  with  costs : 

Semble,  this  Court  had  the  power  had  it  been  applied  to, 
to  have  relieved  the  vessefjrom  the  cost  of  resisting  at 
the  same  time  two  conflicting  demands. 

All  the  facts  of  this  case  are  sufficient!/  detailed 
in  the  following  judgment. 

The  Solicitor- General,  (Sir  John  Karslake,  Q.C.), 
and  Pritchard  appeared  for  the  pit.  Russell. 

Dr.  Deane,  Q.  C.  and  Dr.  Tristram  represented  the 
mssignees  of  Gilbert  the  elder,  and  Brett,  Q.  C.  and 
Clarkson  were  for  the  owners  of  the  Argentina, 

June  18.  —  Dr.  Lushinotov. —  There  are  two 
actions,  each  brought  under  the  6th  section  of  the 
Admiralty  Court  Act  1861  by  the  assignees  of  bills 
of  lading  against  the  Austrian  yessel  the  Argentina, 
for  breadi  of  contract  or  duty  by  the  master,  in  not 
deUrering  the  goods  comprised  in  the  bills  of  lading. 
The  two  actions  relate  mainly,  but  not  altogether,  to 
the  same  goods.  The  circumstances  are  as  follows : 
On  the  16th  Jan.  1866,  John  Gilbert,  jun.,  merdiant, 
of  New  York,  shipped  on  board  the  Argentina,  then 
lying  at  New  York,  and  bound  for  Bristol,  three 
parcels  of  oilcake,  consisting  respectively  of  600, 
410,  and  270  barrels,  the  inroice  price  of  the  whole 
being  1039^  Is.,  and  of  the  last-named  parcel,  the 
270  barrels,  231/.  17«.  4<f.  For  each  of  the  three 
parcels  the  master  signed  separate  bills  of  lading, 
and  in  each  case  in  triplicate ;  the  tenor  of  each  biU 
of  lading  was  to  make  the  goods  deliverable  unto 
order  or  assigns  on  payment  of  freight.  John 
Gilbert,  jun.,  drew  upon  his  father,  John  Gilbert, 
sen.,  his  correspondent  at  Bristol,  for  the  total  invoice 
price  of  the  three  parcels — namely,  1039/.  \s.,  in 
two  bills  of  exchange — and  took  the  bills  of  exchange 
to  Messrs.  Dennistown  and  Co.  to  get  them  dis- 
aounted.  Messrs.  Dennistown  and  Co.  accordingly 
discounted  them  upon  receiving  as  a  security  for  the 
acceptance  of  John  Gilbert,  sen.,  the  bills  of  lading 
for  the  two  larger  parcels,  namely,  those  consisting 
lespectively  of  600  and  410  barrels,  duly  indorsed  in 
blank  by  John  Gilbert,  jun.  Then,  in  accordance 
with  their  usual  practice,  they  forwarded  the  two 
bills  of  lading  and  two  bills  of  exchange  to  their 
Arm  in  this  country  who  obtained  from  John 
Gilbert,  sen.,  his  acceptance  of  the  bills  of  exchange 
MDd  traoBferred  to  him  the  bills  of  lading.    It  is  not 


lading  for  the  two  parcels  upon  payment  of  tiie 
freight.  He  has  duly  met  the  acceptance  of  the 
bills  of  exchange.  The  third  parcel  of  oilcake, 
containing  270  barrels,  John  Gilbert,  jun^  disposed 
of  differently.  He  intended  them  for  a  Mr.  Stoos^ 
a  merchant  in  Bristol ;  but  for  greater  security  he 
effected  the  sale  through  his  father  in  the  following 
manner,  and  tent  to  his  father  on  the  23rd  Jan.  1866, 
first  the  bills  of  lading  triplicate  for  the  270  barrels, 
indorsed  by  himself.  John  Gilbert,  Jan.,  in  blank ; 
secondly,  an  invoice  for  the  same  goods,  showing 
the  price  to  be  23U  I7s.  id.;  thirdly,  a  bill  of  ex- 
change for  the  invoice  price,  231/L  17s.  4dL,  drawn  by 
himself,  John  Gilbert,  jun.,  in  his  own  faroor,  upon 
Frederic  Stone ;  fourthly,  a  copy  of  a  letter  of  Uie 
same  date  (28rd  Jan.),  which  he  waa  aending  to 
Stone  by  the  same  mail,  informing  Stone  that  the 
shipment  had  been  made,  and  that  the  drafts  and 
bills  of  lading  were  to  be  sent  by  the  same  post 
These  four  documents  sent  by  John  Gilbert,  jntL,  to 
his  father  were  inclosed  in  a  letter,  of  which  the 
following  is  an  extract: — "I  had  a  letter  from 
Messrs.  Stone,  per  City  of  New  York,  ordering  5O0O 
or  6000  barrels  of  oilcake.  I  hare  thought  it  well 
to  invoice  the  270  barrels  of  oilcake  to  him  at  pre- 
sent market  price,  and  draw  against  same  at  fifty 
days.  I  inclose  you  herein  bills  of  lading  and  drafts 
on  him  for  the  amount  of  same,  say,  23U  17f.  id. 
I  have  drawn  them  to  myself,  and  indorsed  the  bill 
with  merely  my  name,  so  that  you  can  fill  up 
as  may  be  m  consonance  to  your  wishes.  You  will 
observe  the  270  barrels  are  not  injured.  Please  see 
that  this  is  done.  Though  I  sent  Stone's  bill  it  is 
understood,  of  course,  you  do  not  part  with 
bills  of  lading  without  first  receiving  payment" 
It  appears  that  Stone  was  formerly  clerk  to 
John  Gilbert,  sen.,  and  had  set  up  business  for 
himself,  and  occasionally  had  dealings  with  his 
former  master,  and  received  consignment  from  John 
Gilbert,  jun.,  from  America.  But  neither  of  the 
Gilberts  put  much  faith  in  him.  On  the  24th  Oct 
1865  John  Gilbert,  jun.,  had  written  to  his  father. 
**  With  regard  to  Stone  you  ought  to  know  him  best, 
and  though  I  should  not  like  to  prejudge  anyone,  I 
must  say  I  do  not  think  he  is  very  reliable.  I  shall 
always,  therefore,  take  the  precaution  of  sending 
you  bills  of  lading  and  drafts,  and  as  we  have  hsd 
experience  and  pretty  freely  exchanged  our  opinions 
respecting  him,  I  pray  you  be  weful  with  the 
documents,  and  not  suffer  yourself  to  be  fooled  to 
part  with  them  without  the  cash ;  let  none  of  his 
professions  or  promises  influence  you.  These  are 
my  strict  wishes  and  orders."  Again,  later  in  Dec. 
1865,  in  making  a  consignment  for  Stone  by  the 
Glacier,  John  Gilbert,  inn.,  wrote  to  his  father. 
''  The  bill  lading,  per  Glacier,  I  shall  indorse  blank 
for  Stone,  and  whatever  shipments  I  might  make 
him  shall,  as  heretofore,  remit  to  you  the  bills  of 
lading,  which  you  will  not  let  him  have  without 
payment  first  being  made  you.  I  cannot  make  him 
out."  And  it  would  seem  that  on  Jan.  31,  1866, 
Stone  having  sold  this  consignment  by  the  Gheier 
to  the  pit.,  Russell,  applied  on  behalf  of  the  pur- 
chaser to  Gilbert,  sen.,  for  the  bills  of  lading,  assuring 
him  that  he  need  not  be  afraid  of  the  balMice,  as  hie 
(Stone)  would  give  him  the  same  the  moment  the 
bill  of  lading  was  forthcoming.  To  return  to  the 
transaction,  the  subject  of  the  present  proceedings : 
these  letters  of  the  23rd  Jan.  from  John  Gilbot, 
jun.,  to  his  father  and  to  Stone,  reached  Bristol 
about  the  7th  or  8  th  Feb.,  and  shortly  afterwards 
Stone  applied  to  John  Gilbert,  sen.,  for  the  biUi 
of  lading  of  the  270  barrels.  What  passed  at 
the  interview  is  disputed,  but  the  result  was 
that  Gilbert,  sen.,  did  not  at  that  time  transfer 
the  bill  of  lading  to  Stone,  nor  did  Stone 
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Gilbert,  sen.,  handed  to  Stone  the  bill  of  lading, 
on  receiving  from  Stone  a  cheque  for  100/.,  and  a 
bill  of  exchange  for  280/.,  to  fall  due  on  April  19, 
drawn  bj  Stone  and  accepted  by  one  Stiles.  This 
is  admitted,  but  particulars  are  disputed.  Stone 
declares  that  the  cheque  for  lOOL  on  general 
account  between  himself  and  John  Qilbert,  sen. 
(for  Stone  was  in  his  debt),  and  the  bill  for  280/. 
were  the  consideration  for  the  unconditional  de- 
lirery  of  the  bill  of  lading;  while  Gilbert,  sen., 
swears  that  the  cheque  for  lOOL  was  on  an  account 
altogether  different  from  that  of  the  270  barrels, 
and  that  Stone  promised  to  bring  him  on  the  same 
day,  Feb.  16,  cash  for  the  in  voice  price  of  the 
barrels,  and  that  the  bill  of  exchange  for  280^  was 
offered  and  taken  only  as  a  security  for  the  cash, 
and  that  it  was  understood  that  the  bill  of  lading 
was  not  to  be  used  till  the  cash  had  been  brought ; 
and,  therefore,  that  he,  Gilbert,  sen.,  simply  de- 
livered the  bill  of  lading  without  making  any 
indorsement  upon  it,  that  deliyery  should  be  made 
to  Stone  or  order.  On  the  same  day,  Feb.  16,  Stone 
met  Russell,  who  is  the  pit.  in  one  of  these  causes,  and 
sold  him  the  270  barrels  simply  for  the  ioroice  price 
pA(4  the  insurance.  This  amount  was  really  2iOLlBs.6d^ 
but  at  the  time  Stone  only  knew  it  was  something 
a  little  short  of  250/.,  as  he  had  not  the  invoice 
with  him,  and,  therefore,  it  was  agreed  that  Russell 
should  accept  a  bill  drawn  by  Stone  for  250/.,  to 
fall  due  on  April  19  (the  same  day  as  that  on 
which  the  bill  for  280/.  fell  due),  and  that  Stone 
should  subsequently  return  to  Russell  the  difference. 
This  was  done,  and  Stone  thereupon  gave  Russell 
possession  of  the  bill  of  lading,  having  first  indorsed 
it  with  "  delivered  to  the  order  of  Mr.  W.  Russell, 
Frederick  Stone."*  On  this  bill  Stone  raised  money, 
and  the  bill  has  been  duly  met  by  Russell.  Stone 
never  paid  to  Russell  the  difference,  9/.  l<.  6dl  Three 
days  afterwards,  on  Feb.  19,  John  Gilbert,  sen.,  paid 
into  his  banking  account  the  bill  of  exchange  for 
280/.  drawn  by  Stone  and  accepted  by  Stiles,  to  be 
discounted,  but  the  bank  declined  to  discount  it, 
and  within  a  very  few  days,  first  Stiles  and  ^en 
Stone  became  bankrupts.  Thereupon  John  Gilbert, 
sen.,  having  in  his  possession  two  duplicates  of  the 
bill  of  lading  for  the  270  barrels  ddivered,  one  of 
them  to  Messrs.  Turner,  Mott,  and  Strong,  with 
instructions  to  present  it  to  the  master  of  the 
Argentina  as  soon  as  ever  the  vessel  arrived  in  port, 
and  indorsed  it  "deliver  to  the  order  of  John 
Gilbert,  Bristol."  He  also  intrusted  to  the  same 
firm  the  bills  of  lading  for  the  other  two  parcels  (of 
the  600  and  410  barrels  respectively)  concerning  the 
ownership  of  which  there  wa9  no  dispute.  The 
vessel  arrived  at  Bristol  on  the  24th  Much,  whilst 
she  was  still  at  the  mouth  of  the  Avon,  Russell 
caused  the  master  to  be  served  with  notice  that  he 
was  indorsee  and  holder  of  the  bill  of  lading  for  the 
270  barrels,  and  warned  him  not  to  deliver  except 
to  him  (Russell)  or  to  his  order.  But  the  first 
actually  to  present  the  bill  of  lading  was  Gilbert, 
sen.,  through  Read,  who  received  the  bill  from 
Messrs.  Turner  and  Co.,  and  who  acted  as 
broker  for  the  ship.  The  master  refused  to  deliver 
to  Read  the  270  barrels,  but  marked  the  bill  of 
lading  with  his  initials.  Shortly  afterwards  Russell 
presented  his  bill  of  lading,  and  was  referred  by  the 
master  to  Read.  Messrs.  Turner  and  Co.  finding 
a  dispute  was  inevitable,  handed  back  to  Gilbert, 
sen.,  his  bill  of  lading,  and  Gilbert  entered  the 
goods  at  the  custom-house  at  Bristol,  and  pidd  the 
dues.  I  do  not  think  it  necessary  to  consider  the 
evidence  as  to  whether  freight  was  actually  tendered 
by  either  party  for  these  270  barrels.  It  is  dear 
that  the  master  waived  tender,  and  refused  to 
deliver  because  of  the  dispute  as  to  the  ownership. 
Nor  is  it  necessary  to  examine  how  it  came  about 
that  part  of  the  270  barrels  was  delivered,  some  to 


each  claimant.  As  a  fact,  in  some  way  or  other 
nine  barrels  were  delivered  to  Russell,  and  in  some 
way  or  other  forty  barrels  were  delivered  to  Gilbert 
sen.,  and  bv  him  placed  in  the  warehouses  of  Messrs. 
Turner  and  Co.,  but  apparently  without  their  con- 
Tent.  Two  circumstances  relative  to  this  part  of  the 
delivery  are  disputed,  but  I  am  satisfied  that  the 
master  never  recognised  the  title  of  either  party. 
He  has  never  received  any  freight  from  either  party 
in  respect  of  any  of  the  ^70  barrels.  The  270 
barrels  have  been  thus  disposed  of.  Nine  are  in 
the  possession  of  Russell;  forty  arc  in  the  ware- 
houses of  Messrs.  Turner  and  Co.,  and  are  held  by 
them  subject  to  the  order  of  the  court;  and  221 
are  in  Read's  possession,  subject  to  the  order  of 
the  court.  The  other  two  parcels  containing 
respectively  the  600  and  410  barrels,  have  also  been 
delivered  to  Gilbert,  sen.,  with  the  exception  of 
thirtv-two  barrels,  which  are  detained  by  the  master 
on  the  alleged  ground  of  non-payment  of  freight. 
On  the  4th  April  Gilbert,  sen.,  arrested  the  vessel 
and  commenced  this  action  under  the  6th  section  of 
Admiralty  Court  Act  1861,  for  breach  of  contract, 
and  duty  on  the  part  of  the  master  in  not  delivering 
to  him  the  270  barrels,  and  also  the  82  barrels, 
the  remainder  of  the  1010.  Russell  instituted 
a  similar  action  in  respect  of  the  270  barrels. 
The  master  thereupon  filed  a  bill  in  Chancery 
to  compel  Gilbert,  sen.,  and  Russell  to  interplead, 
but  the  y.  C.  dismissed  the  bill  with  costs,  on  the 
ground  that  the  case  was  not  one  for  interpleader, 
and  accordingly  the  two  actions  hare  proceeded  in 
this  court,  and  have  been  carried  on  separately 
Early  in  May  Gilbert,  sen.,  became  bankrupt,  and 
his  suit  was  conducted  by  his  creditors'  assignee, 
Mr.  Barrett,  of  the  house  of  Dennistown  and  Co. 
With  regard  to  the  thirty-two  barrels  which  wero 
part  of  Uie  1010,  and  whidi  have  not  been  delivered, 
the  only  question  is  whether  the  entire  freight  has 
been  tendered.  That  some  freight  is  still  due  is  not 
denied,  but  Gilbert,  sen.,  alleges  that  when  he  paid 
to  Read  a  sum  on  account,  he  (Gilbert,  sen.),  pro- 
mised to  pay  the  balance  as  soon  as  Read  would 
give  him  the  freight  note,  and  that  Read,  though 
repeatedly  asked,  has  never  done  so.  Gilbert,  sen., 
also  alleges,  and  in  this  he  is  to  a  certain  extent 
corroborated  by  his  clerk,  that  he  tendered  further 
cash  to  the  master  and  mate.  This  is  denied  hy 
Read,  who  is  the  broker  of  the  vessel.  There  is 
thus  a  confiict  of  evidence.  Upon  the  whole,  con- 
sidering that  the  master  never  disputed  the  title  of 
Gilbert,  sen.,  subject  to  payment  of  freight,  and 
that  there  was  no  dispute  as  to  the  amount  of  freight 
due,  and  that  some  freight  is  still  due,  I  consider 
that  the  probabilities  are  in  favour  of  the  master's 
contention  that  freight  was  not  tendered.  I  think 
therefore,  ^t  the  claim  of  Gilbert,  sen.,  in 
respect  of  these  thirty-two  barrels  falls  to  the 
ground.  I  now  proceed  to  discuss  the  title  to 
the  270  barrels.  The  law  is,  in  my  opinion, 
settled  by  the  case  of  Gurnetf  v.  Behrend,  3  £1.  &  Bl. 
622,  and  Pease  v.  Ghahec  (the  Maria  Joseph),  IS 
W.  R.  112,  Russell,  as  assignee  of  the  bill  of  lading, 
would  be  entitled  to  the  goods,  if,  first,  he  were  band 
fide  assignee  for  value,  without  notice  of  fraud  or 
insolvency  on  Stone's  part ;  and,  secondly,  if  Gilbert, 
sen.,  had  authority  to  transfer  the  bill  of  lading 
to  Stone.  If  these  conditions  were  observed  it 
would  be  immaterial  whether  the  bill  of  lading  was 
obtained  by  Stone  on  false  representations  or  pro- 
mises (that  he  would  bring  cash),  which  were  never 
fulfilled.  The  first  question,  therefore,  for  the  court 
is  whether  Russell  is  a  bond  fide  assignee  for  value 
without  notice.  As  to  this  I  have  no  doubt,  Russell 
certainly  is  au  assignee  for  value,  for  he  paid  250/. 
for  the  goods ;  Gilbert,  sen.,  declares  that  Russell 
must  have  known  of  Stone's  insolvency,  for  that 
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of  liny  partnership  is  (Icnied  by  botli  cf  them,  and  I 
see  DO  e\'Ldeiice  of  the  fact.  The  purchase  by  Hussell 
from  Stone  of  a  previous  consii^uinent  from  Gilbert, 
juc,  proves  nothing  at  all.  Tlien  the  circumstances 
tbat  Uie  transfer  of  the  270  barrels  was  made  at  the 
inreicc  price  without  profit  to  Stone,  and  that 
Hussell,  witliout  waiting  to  ascertain  what  was  the 
exact  price«  gave  to  Stone  a  bill  of  exchange  for 
250L  are  unusual  indeed^  but  quite  insufficient  to 
establish  a  charge  of  collusion,  or  to  show  that 
Russell  was  aware  of  Stone's  impending  insolvency. 
Both  Russell  and  Stone  depose  that  tneir  meeting 
whicli  led  to  the  bargain  was  an  accidental  meeting 
oo  Change.  I  shall,  therefore,  hold  that  RosscU  is  a 
bond  Jide  assignee  for  value  without  notice.  The 
second  question  is,  whether  Gilbert,  sen.,  had 
authority  to  part  with  the  bills  of  lading  to  Stone. 
It  is  asserted  that  Gilbert,  sea.,  was  not  a  partner 
«rith  his  son,  in  whicli  case  of  course  he  could  have 
authority  to  deal  with  the  bill  of  lading,  but  only 
ao  agent,  and  that  as  such  agent  he  had  received 
ttdct  injunctions  not  to  part  with  the  bill  of  lading, 
irithout  payment.  Now,  in  the  first  place,  *'  with> 
out  payment"  is  an  ambiguous  tens.  Payment 
may  be  in  cosh  or  may  be  in  bills ;  and  I  quite 
concur  in  the  opinion  expressed  in  Guntey  v.  Ihlueiui, 
that  **  if  the  language  is  equivocal,  tlie  construction 
to  be  put  upon  it  ought  to  be  rather  against  the 
party  who  places  an  indorsed  bill  of  lading  iu  the 
hands  of  third  persons,  and  enables  them  to  deal 
with  others  as  if  they  had  complete  control  over  it." 
Iu  tlie  third  place  it  seems  very  doubtful  that 
Gilbert,  jun.  had  any  power  to  impose  such  restric- 
tion! upon  his  father.  Not  only  according  to  his 
own  account  liad  his  father  an  equal  interest  in  the 
consignment — a  position  which  it  is  difficult  to  dis- 
tingui^  from  that  of  partner — but  the  son  in  New 
York  had  already  received  payment  for  these  goods, 
iuid  that  by  means  of  discounting  bills  drawn  by 
himself  on  his  father;  so  in  fact  the  son  had  no 
further  interest  In  this  transaction,  except  a  con- 
tingent liability  upon  the  bill,  in  the  event,  which 
did  not  take  place,  of  the  fatlier*s  acceptance  being 
dishonoured,  and  on  the  other  hand  the  father  was 
immediately  liable  to  the  whole  of  the  invoice  price 
of  the  goods.  Under  these  circumstances  it  seems 
impossible  to  question  that  Gilbert,  sen.,  had  power 
to  deliver  the  bill  of  lading  to  Stone.  In  my 
opinion,  therefore,  Russell  had  established  his  claim 
to  the  270  barrels  upon  payment  of  freight,  and 
Gilbert*  sen.,  has  failed.  With  regard  to  costs, 
Gilbert^  sen.,  having  failed  in  bis  suit,  must  pay 
the  coats  of  it.  With  regard  to  the  costs  of 
Russell's  aait  against  the  ship,  the  court  has 
had  tome  difficulty  in  coming  to  a  satisfac- 
tory conclusion.  Russell  has  succeeded  in  his 
Mit  jagainst  the  ship^  and  having  succeeded  would, 
according  to  the  ordinary  rule,  be  entitled  to  his 
cotta.  But  the  difficulty  in  which  the  master  was 
llaced  between  the  two  conflicting  claims,  renders 
tfie  court  reluctant  to  enforce  the  rule  against  tlie 
€mmn  of  the  vetseL  Admitting  this,  however,  and 
giving  full  consiJeratioa  to  the  fact  that  the 
BMSter  endeavouredy  by  application  to  the  Court  of 
Cbamccfy,  to  compel  the  pits,  in  the  two  suits  to 
intcrpleaa,  I  think  no  sufficient  cause  is  made  out  to 
exempt  the  vessel  from  bearing  the  costs  of  a  suit 
vhich  has  been  unanccessfully  defended  on  its 
behalf.  I  shall,  therefore,  pronounce  Russell  entitled 
to  recover  his  coats.  The  court  has  reason  to  lament 
that  it  did  not  receive  information  of  these  con- 
oairent  suits  at  the  time  when  they  were  first 
iaatituted.  For  I  feel  assured  that  it  was  competent 
to  the  courts  in  the  exercise  of  its  jurisdiction,  to 
hare  niiercd  the  Testel  from  the  costs  of  resisting, 
mi  the.  amme  tim%  two  conflicting  demands. 
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Shtp-^C^UUkM — Two  vet$€h  mearimg  emd  abmn  H  fj^m 
— 18M  tuid  IScft  rwiu^'Evidutcg  beftre  rtaictr^f 
wreckM* 

Two  vtuefs  heinff  hwmd  down  Chanmef,  tn  they  were 
niaring  aitd  aOovt  to  crosg,  it  beitiff  tike  dvfy  of  lAip 
A,  to  hxp  aviof  fke  waw  of  ship  B.,  tkip  A.  ^n 
wayt  tmasliip  E,  dulnot  keq>  her  comse,  and  a  coi- 
h'sion  oeatrred: 

nddf  thai  if  a  Jilp  bound  to  keep  her  rowrtt  vndtr  th 
ISth  rule  justifies  her  depariure  fi-om  that  rule  wukt 
the  words  of'  the  VJth  rule^  she  takes  upon,  hermlftkt, 
obfiyntUm  of  showiny  both  that  her  departure  wos  at 
t/te  time  it  took  place  mcessaru  in  order  to  acBui 
immediais  daagerj  and  afso  that  tm  oourae  adnpied  ^§ 
her  was  reasonaUjf  calculated  to  avoid  that  dajtgef* 

The  practite  of  taking  saamem  of  one  skip  hefatm  the 
receiver  of  tenrks  ta  be  exttHtitted  in  preKum  uf  the 
wuater  of  (he  other  ship  invoiced  in  a  efMisia%  h  Ai^Mf 
cenemvbk  ;  yet  this  eircuwkstumee  ouijfki  mat  to  ^ 
though  it  property  affects^  the  weight  o/tmd 

This  was  an  appeal  from  a  decree  of  the  High 
Court  of  Admiralty.  'Ilie  cause  aixMPe  out  of  a 
collision,  which  occurred  between  the  ship  Agm  of 
925  tons  register,  and  the  late  barque  ElizftUd 
Jenkinsy  of  607  tons  register. 

The  collision  occurred  at  about  eight  pju.  of  the 
10th  Not.  1866,  in  the  English  G^unmel,  off  tie 
Ower*s  Light  Vessel. 

The  weather  at  the  time  wai  cloudy,  titid  Ae 
wind  was  a  fresh  breeze  from  about  S.  S.  W.  Tbe 
Elizabeth  Jenkins  was  bound  down  CbBitnel  with  a 
cargo  for  Boston,  in  the  United  States  of  AoierteL 
and  the  Agra  was  also  bound  down  Chaocc].  ana 
was  prosecuting  a  voyage  to  New  Tork,  with  t 
general  cargo. 

The  Elizabeth  Jenkins  had  her  proper  svBsg 
lights,  viz.,  a  green  light  on  her  stsarfooani  side  and 
a  red  light  on  her  port  side,  duly  exhibited  aol 
burning  brightly,  and  was  proceedinfc  under  alt 
plain  saiL  close-hauled  by  the  wind  on  the  starbocni 
tack,  and  heading  south-east,  aad  making  about  six 
knots  an  hour. 

The  Agra  was  sailing  by  the  wind  on  tho  poft 
tack,  steering  about  west,  and  her  green  or  star- 
board light  was  seen  from  the  Elizafieth  Jenkins  at 
the  distance  of  about  a  roUe  to  a  mile  and  a  haU, 
and  bearing  about  two  points  on  the  lee  (port  bow) 
of  tlie  Elizabeih  Jenkins, 

Under  these  circumstances  it  was  alleged  thJt  it 
w.»s  the  duty  of  the  Agra  to  get  out  of  the  way  of 
the  Elizabeth  Jenkins^  and  that  the  latter  vessel  vbs 
therefore  kept  on  her  course ;  that  the  Agra^  how- 
ever, neglected  to  take  in  due  tioie  proper  measord 
for  keeping  clear  of  the  EtizabetA  Jenkins^  bet 
approached  the  Efizabefh  Jenkins^  and  caased  irnoie- 
diate  danger  of  a  colflsfon,  and  then^upon  the  behn 
of  the  Euzabefh  Jenkins  was  p«t  hard  a-stsrbotid, 
and  the  head  of  her  spanker  was  hauled  In ;  bat  s 
collision  occurred  almost  immediately  aftcrwardi, 
and  the  Elizabeth  Jenkins  was  so  much  damaged 
that  she  foundered,  and  her  master  and  nine  other 


persons  on  board  licr  were  drowned. 

»  wv.mmu*K  uiuc,  bwu  uuuuwvw^  uvuiiuivw,  %     TUe  cvidencc  on  both  sides  was  taken  orally  vbl 

FroctoTSi  liusaelly  / Tc/^en,  and  Sumiicr;  PritcKard\«iV^Ti  Wi\w\\sfe\at^  >\\^  VKwrvied  judge  of  the  coot 

MDd  JEntjleJield;  Toiler  and  Sons,  \  >«Vo^  ^  «A«s.V<yV\ii  X^<i  ^\  ^t  ^^<st\s?^^&s!»aL  <rf  tl» 
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Trinitj  Corporation ;  antl  tixe  learned  jedge  and  the 
Trinity  Masters  came  to  tbe  conclusion  that  the 
Agra  was  eolelj  to  blame  for  the  eoUiskm  ;  and  the 
learned  judge  made  the  usual  decree  in  farour  of 
the  owners  of  the  Elizabeth  JenkiRS,  His  direction 
as  follows : 


Dr.  LuflHnfOToir. — Gentlemen,  without  intending 
to  intimate  any  opinion  as  to  the  ultimate  result, 
I  wish  to  call  your  attention  to  the  fact  that  there 
were  fifteen  persons  on  hoard  the  EKzmbtik  Jenkim, 
and  the  calamitous  result  of  the  collieida  was  that 
nine  lives  were  lost.  I  do  so,  not  for  the  piifpote 
of  in  any  degree  prejudicing  cither  party,  Mt  to 
show  you  what  arc  the  rational  and  ineritable  coo- 
aeqneAces  of  this  calamity.  Now,  under  those 
crrcnmstances,  I  advise  you  to  take  this  view  of  the 
case,  not  to  raise  up  as  against  those  who  are  now 
supporting  the  cause  of  the  Elizabeth  JemktM 
any  supposition  on  account  of  any  omiasiou 
wtiich  is  almost  inevitable  under  audi  a  calamity, 
and,  on  the  other  hand,  not  to  prejudice  the 
case  of  the  other  party  by  supposing  thait  any- 
thing might  hare  bc^  proved  which  has  not  been 
established.  Having  disposed  of  that  point,  I  pro* 
ceed  at  once  to  make  an  observation  or  two  upon 
the  question  which  has  been  much  discussed  by  the 
counsel  who  addressed  you  on  the  part  of  the  defts. 
I  allude  to  the  circumstance  of  the  second  mate 
and  some  of  the  seamen  wlio  were  survivors  b«ag 
taken  before  the  receiver  of  wrecks,  and,  in  the 
presence  of  the  capUdn  of  the  Affm,  called  upon  to 
give  their  evidence,  which  is  taken  down  and  sworn 
to ;  and,  in  addition  to  that,  certain  suggestions  are 
adopted  by  the  mate  which  formed  part  of  his  evi- 
dence. Now,  I  cannot  but  view  such  a  proceeding 
with  severe  censure,  for  it  goes  to  destroy  the 
fidelity  of  all  testimony.  The  mate  may  be  a  man 
of  some  resolution  and  determination,  and  of  m<Nre 
knowledge  than  an  ordinary  seaman ;  but  take  the 
case  of  an  ignorant  seaman  in  the  hands  of  the 
master  of  the  opposite  ship,  which  is  going  to  sue 
bis  owners,  or  going  to  be  sued  by  them,  taken 
before  the  receiver  without  any  person  to  counsel 
him  or  assist  him,  or  keep  him  straight  in  his 
testimony.  That  is  a  inractice  most  severely 
to  be  censured,  and  so  severely  to  be  censured 
that  I  have  thought  in  this  case  it  was  necessary 
that  some  communication  should  be  made  to  the 
Board  of  Trade,  that  their  receivers  should,  for  the 
future,  allow  no  such  thing  as  the  master  of  the 
one  vessel  to  be  present  when  one  of  the  crew  of 
the  other  is  examined.  Now  I  advise  you,  in  the 
further  consideration  of  this  case,  to  throw  entirely 
out  of  your  minds  everything  that  took  place  before 
the  receiver  of  wrecks.  There  is  not  a  single  word 
of  the  statements  that  were  taken  there  that  is, 
properly  speaking,  trustworthy;  and  it  would  be 
contrary,  in  my  opinion,  to  all  justice  to  avail 
ourselves  of  what  was  taken  under  the  circum* 
stances  to  which  I  have  adverted,  for  tlie  purpose 
of  proving  any  one  fact  in  this  cause.  I  come  now 
to  the  consideration  of  one  of  the  most  important 
facts  in  this  case.  I  am  not  going  to  trouble  you 
with  unnecessary  detail.  The  law  is  perfectly  clear 
as  applying  to  this  case.  One  vessel  is  on  the 
starboard  tack,  close-hauled,  proceeding  in  a  south- 
easterly direction,  and  the  other  is  upon  the  port 
tack,  close-hauled,  and  sailing  west ;  and  we  know 
that,  under  such  circumstances,  it  is  the  duty  of 
the  vessel  on  the  port  tack,  though  close-hauled,  to 
keep  out  of  the  way.  The  words  of  the  12 th  rule 
are  clear,  and  no  comment  upon  them  is  neces:»ary. 
Now,  these  two  vessels  being  in  danger  of  meeting, 
let  us  see  how  the  case  stands.  The  A(fra  says  that 
she  descried  the  loom  of  a  vessel  at  a  distance ; 
and,  as  a  reason  for  not  having  seen  the  vessel 
herself,  or  the  light,  at  an  earlier  period,  she  allegca 


that  the  light  was  not  visible.  She  does  not  go  the 
whole  length  of  saying  that  tlicre  was  no  light  at 
all,  and  for  this  obvious  reason,  that  her  own 
witnesses  state  that  very  soon  after  having  seen  the 
loom  of  the  vessel  about  a  mile  off  they  saw  a  red 
light.  Then  it  has  been  argued  that  though  there 
might  have  been  a  light,  yet  it  was  so  dim  and  «f 
such  an  inferior  description  that  it  did  not  affoed 
them  the  aasistaoce  whidi  they  had  a  right  to 
expect  frooi  a  veasel  la  that  position,  in  fact  that  it 
gave  a  light  which  was  not  visible  at  a  distance  at 
all ;  and  the  first  point  relied  upon  for  establishing 
that  proposition  is  that  on  the  Ist  or  2nd  Nov., 
when  tbe  Elizabeth  Jeakin*  left  London,  her  lights 
entirely  failed.  Now,  I  request  you  carefully  to 
consider  tkis  ai^gmncni,  aod  to  deliberate  what 
degree  of  weight  ought  prt^eriy  to  he  ascribed  to  it. 
Tl^  evidence  is  sulwtantially  this — that  the  lii^bts 
in  the  first  instance  became  r^y  dim,  or  went 
out  in  ahoat  fifteen  minutes;  that  they  were 
aft^wards  trimmed,  and  that  they  lasted  frem 
two  honn  to  two  hoars  and  a  half ;  and  that  the 
pilot  (it  being  a  dark  night,  and  it  being  impossible 
with  the  wind  west-souih-west,  as  he  states  it  was, 
to  have  prosecuted  his  voyas:e  further  at  the  utmost 
than  seven  or  eight  miles)  deemed  it  more  advisable 
under  those  circumstances  to  anchor.  Now,  what- 
ever may  have  been  the  state  of  the  lamps  at  that 
moment,  was  that  same  state  of  things  continued  to 
the  1 0th  Nov.,  when  the  collision  occurred  ?  That 
is  the  question.  It  signifies  nothing  at  all  what 
was  the  state  of  the  lumps  on  the  1st  or  2nd  Nov.^ 
unless  there  was  some  continuing  cause  wiiich 
would  produce  the  same  deleterious  effect  at  the 
time  of  the  collision.  Now,  with  respect  to  the 
oil,  the  pilot  could  not  say  what  the  oil  was.  With 
respect  to  the  lamp  itself,  he  said  the  lamps  were 
common  lamps,  and  he  used  this  expression,  which 
I  took  down :  "They  were  very  well  constructed*" 
The  vessel  goes  on,  and  we  have  no  intimation  of 
anything  having  occurred  with  regard  to  the  lamps 
up  to  the  very  hour  of  the  collision.  Now,  if  thcce 
were  inferior  oil  on  board,  and  nothing  but  inferior 
oil,  that  might,  perhaps,  account  for  the  lamps 
being  dim ;  but  we  liave  no  evidence  whatever  of 
the  quality  of  the  oil,  and  one  witness,  when  he  is 
asked  the  question,  says  they  burn  all  sorts  of  oil — 
colaa,  paraffin,  petroleum,  &c.  I  think,  therefore,  you 
must  be  cautious  in  importing  into  the  considera- 
tion of  the  question  whether  the  lights  were  burning 
or  not  anything  that  oocurred  ia  the  river  Thames, 
but  you  will  pay  the  strictest  attention  to  every- 
thing that  occurred  antecedent  to  the  colliskio. 
You  will  pay  attention  to  the  fact  that  several  of 
the  witnesses  on  board  the  Agra  certainly  did  itft 
discover  the  light  of  tliis  vessel  at  the  distance  of 
a  mile,  apd  that  th^  did  afterwards  discover  what 
they  represent  to  have  been  a  dim  red  light.  ^TheOy 
on  the  other  hand,  you  mast  consider  that  those 
who  were  on  board  tlie  Elizabeth  Jenkins  herself 
state  that  the  lamps  were  burning  well ;  not  uncom- 
monly well,  they  said,  but  fairly  well.  Now,  it  is 
upon  a  consideration  of  those  combined  circum- 
stances that  you  must  form  your  opuiion,  in  the 
first  instance,  whether  the  state  of  the  lamps  con- 
tributed ia  any  degree  whatever  to  this  collision. 
It  is  only  important  with  regard  to  time;  it  is  not  at 
allimportant  further,  because  those  on  board  the  Agra 
saw  the  Elizabeth  Jenkins  at  the  distance  of  a  mile, 
according  to  tlieir  own  statement ;  and  it  is  only 
important  in  considering  the  question  whether  they 
were  justified,  in  the  sbisenceof  li^ht,  in  dcK-iying  to 
take  any  measures  in  order  to  avoid  a  coUisiun.  Now, 
with  respect  to  the  Elizabeth  Jenkins,  her  state- 
ment is  this — that  she  sa\r  (I  think  I  am  correct  in 
stating)  a  green  light  upon  her  starboard  bovr,  and 
that  green  light  was  that  of  a  vessel  goin;;  t  j  the 


534 


MABITIME  LAW  CASES. 


Priv.  Ck).] 


The  Aora. 


[Parr.  Co. 


that  it  was  still  further  approaching  her,  as  a 
measure  of  safety  she  starbcMirded  her  helm  to  get 
out  of  the  way.  Now,  this  is  the  consideration. 
Did  she  delay  starboarding  her  helm  until  there  was 
a  reasonable  risk  of  imm^iate  danger,  and  did  she 
iJien  take  the  wisest  and  the  properost  measure  in 
atarboarding  her  helm  upon  that  occasion  ?  It  is 
quite  true,  as  was  observed  by  Mr.  Clarkson,  it  is 
not  in  the  case  of  unavoidable  danger  that  you  put 
your  helm  one  side  or  the  other,  but  it  is  with  the 
prospect,  the  hope^  the  chance,  of  avoiding  imme- 
diate danger,  or  mitigating  the  consequences  thereof. 
I  think  this  case  turns  upon  that,  because,  if  you 
are  of  opinion  that  there  was  improper  delay  in 
getting  out  of  the  way  on  the  part  of  the  Agra 
which  occasioned  danger  to  the  Elizabeth  Jenkins, 
and  she,  in  order  to  save  herself  and  property  and 
crew  from  the  chance  of  immediate  danger,  star- 
boarded her  helm,  and  that  that  was  a  proper  mea- 
cure  to  take  under  the  circumstances,  then  she  is 
not  to  blame,  but  the  other  vessel.  These  are  the 
considerations  which  are  involved  in  this  case.  I 
shall  not  trouble  you  with  the  details  of  the  evi- 
dence. 

A/ler  consultation, — ^We  are  of  opinion  that  the 
Agra  is  solely  to  blame  for  this  collision. 

The  Agra  now  appealed. 

Aspinall,  Q.  C.  and  Butt  tor  the  Agra, 

Brett,  Q.  C.  and  Ckukson  for  the  Elizabeth  Jenkins, 

Sir  W.  Erle.— The  collision  between  the  barque 
Elizabeth  Jenkins  and  the  ship  Agra  took  place  about 
€ight  o*clock  p.m.  on  the  10th  Nov.  18GG,  off  the 
Ower's  light-8hi[i,  in  the  English  Channel.  The 
night  was  cloudy,  but  not  thick.  The  Elizabeth 
Jenkins  was  heading  south-east,  under  plain  sail, 
close-hauled  on  the  starboard  tack,  making  six  knots 
an  hour.  The  Agra  was  steering  M'c^t,  close-hauled 
on  the  port  tack,  making  about  six  and  a  half  knots 
an  hour.  The  wind  was  south-south-  west.  Under 
the  12th  and  18th  of  the  llegulations  of  18G3,  it 
was,  in  these  circumstances,  the  duty  of  the  Agra, 
having  the  wind  on  the  port  side,  to  keep  out  of 
the  way  of  the  Elizabeth  Jenkins ;  the  Elizabeth 
Jaikins,  on  the  other  hand,  ought  to  have  kept  her 
course,  unless  a  departure  from  her  course  was 
warranted  under  the  19th  rule,  by  the  necessity  of 
avoiding  immediate  danger.  As  the  ships  were 
Bearing,  and  about  to  cross,  the  Agra  gave  way, 
porting  her  helm,  squaring  her  after-yards,  and 
letting  go  her  spanker.  The  Elizabeth  Jenkins  did 
not  keep  her  course,  but  starboarded  her  helm  and 
hauled  in  her  spanker ;  and  the  result  was  a  col- 
lide, the  starboard  bow  of  the  Agra  near  the  stem, 
striking,  or  being  struck,  by  the  stem  of  the  Eliza- 
beth  Jenkins ;  the  Elizabeth  Jenkins  foundering,  and 
Che  master  and  several  seamen  being  drowned.  It 
is  contended  for  the  owners  of  the  Elizabeth  Jenkins 
that  the  Agra  so  long  delayed  porting  her  helm  and 
giving  way  that  those  on  board  the  Elizabeth  Jenkins 
were  led  to  think  she  was  trying,  and  intended,  to 
cross  the  bows  of  the  Elizabeth  Jenkins,  and  that  a 
collision  must,  if  the  Elizabeth  Jenkins  kept  her 
course,  take  place;  and  that  the  change  in  the 
course  of  the  Elizabeth  Jenkins  was  thus  necessary 
in  order  to  avoid  immediate  danger.  For  the  Agra, 
on  the  other  hand,  it  is  said  that  she  ported  and 
gave  way  as  soon  as  she  saw  the  red  light  (the  only 
Oght  tliat  she  admits  she  did  sec  of  the  Elizabeth 
Jenkins).  That  she  observed  the  loom  of  the  Eliza- 
beth Jenkins  when  about  a  mile  or  three-quarters  of 
ii  mile  distant.  That  at  that  time  the  Elizabeth 
Jien^i'nshad  no  lights  visible;  for  the  master  aiv^ 


lights,  first  with  the  naked  eye,  and  then  with 
glasses,  and  could  not  do  so,  and  therefore  oon- 
duded  she  was  on  the  same  tack,  with  her  ston 
towards  the  Agra,    That  they  continued  watduog^ 
and  after  some  little  time  saw  the  red  light  of  the 
Elizabeth  Jenkins,  and   immediately    ported   their 
helm;   and  that  it  was  thus  the  want  of  proper 
lights  on  board  the  Elizabeth  Jenkins  which  made  the 
Agra  delay  porting  so  long,  and  that  the  Agra  is 
free  of  all  blame.    It  is  further  said  for  the  Ami, 
that  when  the  Elizabeth  Jenkins  did  depart  from  her 
course,  she  ought  to  have  put  down  her  helm  and 
luffed  up  to  the  wind,  in  order  to  deaden  her  wsy, 
in  place  of  starboarding,  and  thereby  accdenting 
her  speed,  and  increasing  the  violence  of  a  collisiim. 
Their  Lordships  do  not  see  any  reason  to  disbelieve 
the  very  precise  and  consistent  evidence  of  the 
master  of  the  A^ra,  and  of  Albert  the  pilots  cor- 
roborated as  it  IS  by  that  of  Jones  the  mate^  and 
rendered  probable  by  the  statements  of  Traoey  the 
Trinity  pUot,  as  to  Uie  dimness  of  the  li|^ta  of  the 
Elizabein  Jenkins,  on  the  2nd  Nov.  previoos;  and 
they  are  disposed  to  think  that  when  tiie  loom 
of  the  Elizabeth  Jenkins  was  first  seen  by  the  master 
of  the  Agra,  and  examined  through  the  night  passes, 
her  lights  could  not,  for  some  reason  or  other,  be 
made  out.    They  think,  however,  that  between  that 
time  and  the  moment  when  the  red  light  of  the 
Elizabeth  Jenkins  was  actually  seen,    an  intervsl 
longer  than  these  witnesses  represent  must  have 
elapsed,  and  that  daring  this  interval  a  more  care- 
ful and  continuous  look-out  on  board  the  Agra 
-would  have  enabled  them  to  discover  the  red  light 
sooner,  and  would  have  shown,  even  irrespective  of 
the  light,  that  the  Elizabeth  Jenkins  was  nearing 
them,  and  the  course  she  was  pursuing.     Thdr 
Lordships,   therefore,  cannot  acquit  the  Agra  ai 
blame.    They  think  she  might  and  ought  to  have 
ported  sooner.    Was,   then,   the  Elizabeth  Jenkins 
free  from  blame,  or  is  blame  to  be  attributed  to  her 
as  well  as  to  the  Agra  f    That  she  departed  from 
the  18th  rule  is  clear,  for  she  did   not  keep  her 
course ;  and  that  this  departure  had  not  the  effect 
of  avoiding  danger  is  also  clear,  for  a  collision  of  a 
most  disastrous  character  occurred.     Now,    their 
Lordships  are  clearly  of  opinion  that  if  a  ddp^ 
bound  to  keep  her  course  under. the   18th  rule, 
justifies  her  departure  from  that  rule  under  the 
words  of  the  19th  rule,  she  takes  upon  hers^  the 
obligation  of  showing  both  tliat  her  departure  was 
at  the  time  it  took  place  necessary,  in  order  to  avoid 
immediate  danger,  and  also  that  the  coarse  adopted 
by  her  was  reasonably  calculated  to  avoid   that 
danger.    Their  Lordships  find  that  this  has  been 
the  construction  put  upon  the  19th  rule  in  the  cases 
of  the  George  Dean  v.  The  Constitniion^  Admiralty 
Court,  Feb.  1,  1865 ;  Holt,  Rule  of  Boad,  101 ;  the 
Planet  v.  The  Aura,  Admiralty  Court,  Dec  7,  18C5, 
Ibid.  257 ;  and  inferentially,  in  the  case  of  the  Great 
Eastern  before  this  board,  3  Moore  P.  C,  N.  S.  31. 
This  obligation  the  owners  of  the  Elizabeth  Jenkins 
have  not,  as  their  Lordships  think,  discharged.    It 
is  remarkable  that  no  one  of  the  witnesses  for  the 
JE^//ca6eMt7eniliii5  ventures  to  saythathad  she  continued 
her  course,  the  Agra  porting  when  she  did,  the  colUsion 
would  not  have  been  avoided.  Robins,  the  mate  of  the 
Elizabeth  Jenkins,  in  his  examination  in  chief,  states 
that  he  thinks  the  collision  would  have  taken  place 
had  his  ship  continued  her  course ;  but  he  evidently 
speaks  on  Uie  hypothesis  of  the  Agra  having  con- 
tmued  her  course  also ;  and  it  is  clear  that  when 
the  order  to  starboard  was  given  by  the  master  of 
the  Elizabeth  Jenkins  to  Robins,  the  latter  thought  it 
an  erroneous  order,   and  remonstrated  against  it. 
Looking  to  all  the  evidence  in  the  case,  their  Lord- 
«\u^%  \?a\\iV— ^wd  it    is    also  the  opinion  of  the 


pilot  of  the  Agra  seeing  the  loom  of  tVve  ElisubetK  \  ua.VL\Xcai  vg.^ci'Otfscftftw  Vl  Vsvwsv  \Xx<k^  are  assisted^ 
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btlA  Jetidn  had  the  Utter  maintuned  her  conne ; 
and  that  even  if  the  Elimbedt  Jmkin  bad,  from 
apprdwntioii  of  danger,  altered  or  inteirnpled  her 
Gonree,  (be  ahonld  hare  doae  m  by  IvSBae  op  to  the 
wind,  theMbv  ■toppioff  her  waj,  and  miugmting,  a> 
far  at  pouible,  the  effect  of  a  coUlafam,  If  a  colliiioD 
■bonld  take  ^aoe.  llwir  LwdibliM,  therefore,  havo 
oooie  to  the  condiulon  that  both  vmmIi  wen  to 
blauM,  and  tbat  the  coUWon  U  attcibntaUe  to  both ; 
tiie  Agra  for  ttot  KKiner  obeerrinK  and  setUaf  oat 
of  the  wajr  of  the  JSTunidil  Jtatiiui  and  the  MUza- 
btiA  Jtnldiu  for  departing  from  her  covrw  withont 
•nfBcient  oeeenitr,  and  for  d^arttng  from  it  in  a 
manner  calculated  to  increaae,  and  not  to  diminiib 
n  avoid  danger.  Their  Lordihipa  bare  referred  to 
the  teMimonj  of  Sobini,  the  mate  of  the  ElitabetA 
Jtakiiu,  and  to  tbe  opinion  which  be  appears  to  have 
eipreued  at  tbe  time  to  the  maiter  as  to  the  conrae 
the  latter  waa  taking.  Hier  lee  no  reaaon  for  look- 
ing at  thl«  evidence  as  otherwise  than  trustworthj, 
■od  Ihej  cannot  but  eoQilder  It,  if  trastworthv,  ai 
having  an  important  bearing  on  the  facta  of  the 
caae.  Tbev  agree  with  tbe  very  leaned  and  expe- 
rienced joaee  from  whose  deciuon  this  appeal  ii 
brought,  and  wbo  has  so  long,  and  with  sndi  advan- 
tage to  the  public,  presided  over  the  AdmiraltjConrt, 
aa  to  the  jealousj  with  which  anj  attempt  to  warp 
the  evidence  of  s  witness  by  commanicaUons  between 
him  and  either  of  the  litigating  puties  should  be 
watched  and  reprobated ;  bat  they  cannot  think  that 
the  evidence  shoald,  merely  aa  the  ground  of  such 
Gommanications,  be  entirely  thrown  aside.  Tbe 
evidence  of  Robins  appears  to  them  to  have  been 
given  fairl]',  uid  with  no  desire  or  design  to  beiir 
•gainst  the  ElUa&elh  Jeniim;  and  they  cannot  hnt 
think  that  less  weight  than  that  to  which  it  was 
fairly  entitled  was  attributed  to  it  in  the  observa- 
tions of  the  learned  jadge,  and  tliat  in  this  way  an 
element  in  the  case,  msterially  bearing  on  tbe  ques- 
tions proposed  to  the  nautical  assessors,  was  to  a 
great  extent  withdrawn  from  their  consideratiou. 
Their  Lordships  have  for  this  reason,  and  also 
because  the  effect  of  the  [9th  rule  was  not  presented 
to  the  nautical  assessors  with  the  distinct  explan- 
ation that  was  desirable,  and  which  it  appears  to 
have  received  from  the  same  learned  judge  himself 
In  the  case  of  the  Plantt  and  the  Aura,  the  less 
difBculty  in  departing,  to  the  extent  already  stated, 
from  the  decision  of  the  court  below.  Their  Lord- 
ships will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  court  below  be  altered  by  finding 
that  both  ahipa  were  to  blame.  The  conseqaenco 
will  be,  that  the  damages  must  be  equally  divided, 
and  each  party  will  b^  his  own  costs,  both  here 
and  in  the  court  below. 

Dterte  varied. 

App.'s  proctor*,  I>fts  and  Stoitt. 

Besp.'i  proctors,  (^arlaan,  San,  and  COtftt. 
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BtportM  by  R.  D.  Bmcicr,  Proctor  ana  Advoeata. 

SOUTHERN  DISTBICT  OP  NEW  rOHK. 

Tns  Bkiq  Blohx. 

Seanat'i  leases  —  Priorilia — LUn — Hambarg  code — 
Extra  pay  on  tale  of  vttael  abroad — Mortgagor — 
Gold  or  grtti^dci. 

Sbobkh  ihipped  io  Uambvrg  for  a  BtH/agt  to  St<e  York 
and  badi.  Jn  Neai  York  the  ceiael  icai  lolJ  bg  a 
dio'et  of  the  Court  of  Admiralty  for  adnaicft,  whert- 
ypon    Ms   ssonen   pttitioaed  to   hact   thtit  laagtM, 


wiOi  tieo  monlJa'  txtra  pag,  paid  Jint   out  of  tie 
fuml: 
Held  by  the  Court,   that  a  tailor  uiho  nku  maik  ssoMNf 
male  vai  entitled  to  tecond  male't  \cagee  fran  that 

That  a  tailor,  Aimed  in  Xeie  York,  who  rendered  ler^ 
vteee  en  board  in  port  enh/,  vat  entitled  to  a  lien : 

That  bji  the  Haadnag  code,  when  a  vettel  it  pre- 
vailed by  higher  power  from  eotaptettng  the  va/age, 
ami  Ihe  crta  art  ditciorged,  they  ore  tnlitted  to  a 
free  pattagt  home,  or  tvo  months  extra  paj/  : 

That  Ihe  tak  of  Ait  vattl  by  decree  of  court  ms  a 
preventing  by  higher  power,  and  two  Bioalht'  paf  wot 
a  lien  on  the  vettel  : 

Thai  a  mate  who  had  loaned  nmuif  to  the  matter,  and 
taken  from  him  an  agreement  I'n  plaet  of  inleral  to 
divide  all  profit  and  Uut,  at  if  he  were  pari  owner, 
■Ru  only  mortgagor,  and  wat  entitled  lo  recontr  hit 
waget  at  male : 

That  an  increaie  of  wagtt  by  the  matter  in  the  foreign 
port  did  not  give  the  tailort  a  lien  for  tuch  iiureatt 
prior  lo  that  of  credilort for  adaaneet  lo  the  vettel: 

That    the  amount  decrted    fa   Iht   teamen  nurif    be  the 
amount  of  their  waget  in  Hamburg  nm^,  reduced 
iaio   coined  dailari   of   the    United  Slatet,    witkoM 
adding  anything  Iq/  rtaion  of  the  prmUum  on  gold. 
The  brig  BloAm,  a  Ilambui^  vessel,  shipped   a 

crew  in  Hamburg  for  a  voyage  to  New  York  and 

back,  at  various  ratea  of  wagea,  payable  in  matka 

After  tbe  vessel  had  arrived  in  New  Yotk, 
the  second  mate  left  her,  and  one  of  the  crew, 
named  Struck,  waa  appointed  second  mate  in  his 
place,  and  another  sailor  oained  Teman  was  shipped 
to  supply  S truck's  place. 

While  the  vessel  lay  in  New  York,  the  master,  aa 
it  appeared,  agreed  to  raiae  the  wages  of  the  rest  of 
tbe  crenr  above  the  rate  speciffed  in  the  articles. 

After  this  agreement  was  made  the  vessel  waa 
libelled  in  the  Court  of  Admiralty  for  advance* 
made  to  her,  and  wat  sold  under  a  decree  of  the 
court ;  whereupon  the  crew  applied  by  petition  to 
the  court  for  their  wages,  and  for  two  montha' 
extra  wages  under  the  Hamburfr  code.  The  pro- 
ceeds of  the  vessel  not  being  sufficient  to  pay  the 
sailors'  claim,  and  also  the  decree  for  the  advaoces, 
tbe  amount  of  the  sailors'  claim  was  contested  by 
tbe  libellants  in  whose  favour  that  decree  was  made, 

Tbe  libellants  contested  the  claim  of  the  tailor* 
on  the  following  grounds : 

1.  They  claimed  that,  even  if  the  master  dl4 
advance  tiie  men's  wages,  their  own  claim  tbauld 
be  paid  in  preference  to  such  advance. 

2.  They  claimed  that  Teman  having  only  ren- 
dered services  lo  port,  had  no  lien. 

S.  They  clumed  that  the  two  months'  extra  pajr 
wat  not  a  lien  on  the  vesael. 

i.  They  claimed  that  the  mate  Vogelgesang  waa 
teally  a  part  owner  of  the  vessel,  and  therefora 
could  not  claim  wages  of  her.  This  claim  waa 
based  on  the  fact  that  in  Aug.  1865  the  mate  loatted 
Tiedemann,  who  was  matter  and  owner  of  the  bark 
in  Hamburft,  TOOO  thalers,  and  on  the  Uth  Aug. 
1865,  they  entered  into  a  written  agreement,  which 
recited  that  Vogelgesang  had  loaned  Tiedemann  that 
amount,  for  the  purchase  of  the  brig  Blohin,  and 
provided  that  "  for  increaiied  security  of  this  capital 
Tiedemanu  mortgages  to  Vogelgesang  the  vessel, 
and  gives  him  the  first  mortgage  for  this  money," 
"  and  that,  instead  of  paying  interest  the  parlies 
agree  that  they  shall  divide  nil  profit  and  loss,  the 
SHmG  ns  if  he  was  part  owner," 

It  was  also  agreed    tliat    in  e-atu   Vo^l^w^'^ 
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lor  the  benefit  of  another  party.  And  by  a  tubse- 
quent  article  dated  in  September,  the  parties  agreed 
that  m  case  of  Vofj^gesang's  death  the  money 
ahould  be  paid  to  this  third  party,  with  5  per  cent, 
interest,  and  the  vessel  should  be  mortgaged  to  him 
till  it  was  paid. 

5.  The  libellants  also  claimed  that  tbeamonnta 
to  be  paid  the  seamen  should  be  calculated  by  re- 
ducing the  marks  courant  to  dollars  of  the  coin  of 
tlie  United  States,  and  giving  them  a  decree  for 
that  amount,  while  the  seamen  claimed  that  the 
amount  of  the  present  premium  on  gold  should  be 
added  in  calculating  the  amounts  decreed  to  them. 

Bin  for  the  petition. 

Da  Costa  in  opposition. 

Blatcuford,  J.— The  contract  of  Aug.  14, 18G5, 
irith  the  supplemental  contract  of  Sept.  11,  18G5, 
between  Vogelgesang,  the  mate,  and  Tiedemann,  the 
master  of  the  vessel,  was  merely  a  mortgage  of  the 
Tcsscl  to  Vogclgesang  a«  a  creditor  of  Tiedemann, 
and  did  not  constitute  Vogelgesang  a  part  owner  of 
the  vessel.  He  is  therefore  entitled  to  his  wages  as 
mate,  of  84  marks  courant  per  month.  As  to 
Teman,  the  num  shipped  at  New  York,  he  was 
shipped  to  supply  the  place  of  Struck,  who  was 
pnniiuted  to  be  second  mate,  in  place  of  a  second 
mate  whom  the  master  had  discharged.  No  objec- 
tion is  made  to  the  promotion  of  Struck,  and  the 
employment  of  Teman  under  the  circumstances  was 
proper.  Ho  is  therefore  entitled  to  his  wages  of 
60  marks  courant  per  month.  Struck  is  entitled  to 
his  wages  as  seaman  at  42  marks  conrant  per  month 
to  Feb.  5,  1867,  and  from  that  time  to  wages  as 
lecond  mate  at  60  marks  courant  per  month.  The 
alleged  increase  of  the  wages  of  Adams,  Ahrent,  and 
Struve,  made  Feb.  5,  1867,  cannot  be  admitted. 
They  shipped  for  the  round  voyage  back  to  Ham- 
burg, and  it  does  not  sufficiently  appear  that  the 
agreement  made  by  the  master  to  raise  their  wages 
from  the  5th  Feb.  1867  was  a  voluntary  act  on  his 
part  by  which  tlie  vessel  ought  to  be  bound,  espe- 
cially as  against  creditors  advancing  money  on  the 
strength  of  a  lien  on  the  vessel.  Accordingly 
Adams,  Ahrent,  and  Struve  are  entitled  to  wages  for 
the  whole  time,  since  they  shipped  at  the  rates 
named  in  the  shipping  articles,  and  no  more,  namely : 
Adams,  27  marks  courant  per  month ;  Ahrent,  21 
marks  courant  per  month;  and  Struve,  12  marks 
courant  per  month.  The  Hamburg  law  formed 
part  of  the  contract  with  these  seamen,  and 
according  to  that,  I  think  that  each  of  the  crew  is 
entitle<l  to  cither  a  free  passage  to  Hamburg  from 
New  York,  or  to  two  mouths'  extra  wages.  It  is 
urged  that  this  cannot  be  enforced  as  wages,  and  is 
not  a  lien,  but  is  merely  a  penalty  enforceable 
against  tlic  master  and  owners  personally.  It  is 
true  that  in  article  24  of  the  Hamburg  code 
this  two  months'  wages  is  called  forfeiture  money, 
but  in  article  25  it  is  expressly  provided  that  if  a 
vessel  is  entirely  prevented  by  higher  power  from 
the  continuation  of  her  voyage,  the  crew  have  to 
look  for  their  passage  home  or  money  in  Ueu, 
according  to  article  24,  entirely  to  the  vessel  or  the 
proceeds  of  the  same,  and  not  to  the  master  or 
owners.  In  this  case  the  vessel  is  a  Hamburg 
vessel,  and  has  been  prevented  by  the  vis  major  of  a 
tale,  under  a  decree  of  this  court,  from  continuing 
her  voyajrc,  and  the  crew  have  been  discharge<l 
from  her  by  the  purchaser  under  the  sale,  'i'he 
choice  as  to  whether  the  crew  shall  have  a  free  pas- 
sage home  or  this  **  distance  money,"  ha  it  is  called 
in  article  25,  is  given  by  that  article  to  the  master. 
As  he  nppi'avi  to  have  been  dtrelict  to  all  his 
prt}per  tlutiva,  and  iio  free  pjissa'Jto  lunn^i  Uas  \»v?cw 
proYided  for  tij«?  ;jeaujiMi.  each  of  iUvjiu  is  ealiUeOi  \.o 


two  months'  extra  wages,  at  the  rate  of  his  ofdimrjr 
wages,  to  be  paid  out  of  the  proceeds  in  court  The 
only  remaining  question  is  as  to  how  the  compata- 
tion  is  to  be  made  of  the  amounts  doe  to  the  ses- 
men.  It  is  shown  by  theeridenoe  that  125  marks 
courkDt  are  equal  to  JOG  marks  banco  of  Ilarobiirg. 
The  Act  of  Karch  8»  1S43,  sect  I  (5  U.  &  Stat 
at  Large,  625),  fixes  the  value  of  the  mare  baaoo 
of  Hamburg  at  85  cents,  in  all  oompntatioos  of  its 
value  at  the  Custom-houses  of  the  United  States. 
This  Act  does  not  apply  to  its  value  for  commereisl 
purposes ;  and  by  the  Act  of  Feb.  21,  1857  (11  Id 
163)  all  former  Acts  declaring  foreign  gold  or  silver 
coins  a  tender  in  payment  of  debts  are  repealed. 
The  question,  therefore,  is  one  of  evidenoeL  to  be 
taken  before  a  commissioner,  as  to  (he  commercial 
value  of  the  msrk  courant  of  Hambunc  in  the 
coined  money  of  the  United  States.  AVhen  that 
value  is  ascertained  a  further  questioa  arises.  The 
claimants  contend  that  the  arooant  doe  to  the  sea- 
men, in  dollars,  computed  at  that  value,  mast  be 
paid  in  United  States  currency  or  legtl  tender 
notes;  while  the  petitioners  claim  that  tliey  are 
entitled  to  be  paid  the  amount  in  gold,  or  if  paiil  m 
United  States  currency,  or  legal  tender  notes,  to  be 
paid  so  much  as  will  purchase  an  amount  in  gnU 
equal  to  tlie  amount  in  dollsrs  found  to  be  due  to 
them.  The  ground  of  this  claim  of  the  petitinneis 
is,  that  the  contract  of  the  seamen  was  made  in 
Hamburg  for  service  on  board  of  a  Hamburg  vcsssl, 
and  that  their  wages  are  made  payable  in  liamborg 
currency.  It  is  difllcult,  perhaps,  to  reconcile  &:une 
of  the  decisions  which  have  been  made  on  this 
subject.  The  case  of  Covncerr.  7%e  Steant'tma  Grifia, 
5  Am.  Law  Keg.  N.  S.  45,  decided. by  Hall,  J.  in 
the  District  Court  for  the  Northern  District  of  New 
York,  and  affirmed  by  the  Curcuit  Court  on  appeal; 
and  the  case  of  the  ship  Roekambecoi,  20  Boston  Law 
Hep.  5G4,  would  seem  to  sustain  the  views  of  the 
petitioners.  But  the  practice  of  this  court  has  been 
to  tlie  contrurv,  even  in  cases  of  foreign  seamen 
shipped  abroad  on  foreign  vessels  under  eontraets 
in  which  the  rate  of  wages  was  expressed  in  a 
foreign  currency :  (The  Isis,  before  Betts,  J.,  Nov. 
18G4;  The  Tiveed,  Wore  Benedict,  J^  Feb.  18i;6.) 
And  I  am  satisfied  that  the  weight  of  autliority. 
both  on  principle  and  by  precedent,  is  in  favour 
of  the  view  which  has  prevailed  in  this  court: 
(AfetropoHtan  Bank  v.  Van  Djfck,  27  N.  Y.  Rep,  400 : 
Wilson  V.  Morgan,  30  Howard's  Pr.  Rep.  3M: 
S*vanson  v.  CooJbe,  45  Barb.  S.  C.  R.  574 ;  Kempsvt 
V.  Bronson,  Id.  6(8.)  When  the  amounts  due  to  the 
petitioners  in  coihed  money  of  the  United  States 
are  ascertained,  acconling  to  the  evidence  which 
shall  be  given  as  to  the  commercial  value  of  the 
mark  courant  of  Hamburg  in  the  coined  money  of 
the  United  States,  they  will  be  entitled  to  a  decree 
for  the  payment  of  those  amounts  in  United  Sutes 
currency  or  legal  tender  notes,  dollar  for  dollar, 
without  any  allowance  for  any  premium  on  such 
coined  money  or  any  depreciation  in  the  value  of 
such  currency  or  notes.  If  the  parties  do  not  agree 
on  the  amounts  due  to  the  petiUoners  on  the  prin- 
ciples thus  declared,  there  must  be  a  reference  to  a 
commissioner. 


MABITME  LAW  CA3E8. 
Xbmos  r.  WiCKBui, 


[H.  or  L. 


7WA9,  Jii416,]867. 
Xsxoa  V.  WicxRUf. 


&,  on  iiuurance  broltr,  agent  for  J?.,  ^on  iutrvcMM 
to  W.,  oM  innnincc  conipaiijr,  Id  prepare  poCq  on  (J^^ 
/w  aOOO^  Qwf  ddivtrtd  a  dip.  Btfort  pSicg  tea* 
Ttaify,  X.  ordtrtdapo^/or  lOOOlmlg,  on  difftrtnt 
lena,  and  a  ttemd  ^  vqi  deHvend.  W.  acted  on 
til*  ttemd  «|u9,  and  dAiltd  B.  acoordimtji.  Thepoliq/ 
woj  d\ibiJU&d  vp,  tmtMttd,  and  tealedby  If^  aiKJ 

taintd  ai  una!  ^  W.  tiS  eaBec'  •"-     "^  '* ■' 

beeomiag  dot  B.  wat  tuUd  /<■  , 
U  anua  «u(abe,aadoMi«i^aa>'»  >.  .wmn,  »«■ 
«■  fAc  polia/  btag  Aatat  to  Air  txaaittd,  ht  ml  » 
IT.  and  a^ed  tial  the  polkg  might  be  eami^d.  W. 
AtraoH  iadartd  a  nunwrandon  caaeeBinff  the  policf. 
n«  «Av>  ""u  aJUneanb  lott,  and  X.  tiud  W.  on  ue 

B«U  (rvrvnii^  ihe  judgment  */  bU  £x.  Ch.\  Ihal  the 
poHq  toot  congilele  effect  /mm  lie  time  it  woe  tealed 
and  exeailed,  though  itill  remaining  in  Iht  hand*  of 
W.;  that  B.Aadaa  in^ed autAirity  to  cancel  tt,  and 
therefore  that  X,  wae  entitled  to  rtcmer. 

the  onHnani  d^..  ._,    _.. 

Jidlg  and  conipleldn 

Thii  wM  m  appeftl  from  a   jmlgmeDl  of  the 
Ex.  Ch.,  afflrmiDg  a  judgment  of  tho  C.  P.  on  a 

'      ction  waa  brought  on  a  valned  Ume  1)011(7  of 
loe  for  VXM.  on  the  »bjp  Lemidat,  tgr  the 


(  from  Engliud  to  the  Baltic.  LaKaridi 
^pUed  to  the  deft*,  who  are  an  innimieB  com- 
paoj,  and  thev  agreed  to  become  inniran  to  the 
extent  of  2OOO1.  for  the  mwod,  at  ei^t  gnineu  per 
cent.,  and  a  ilip  «aa  accordinglr  prepared  bj 
Uucaiidi  and  inidaled  bj  the  defu.'^derk. 

Before  any  policy  wa»  actually  ^separed,  the  pita, 
became  ileaironi  to  be  oS  that  inraranoe,  and  In  lien 
<rf  it,  to  obtain  an  ininrance  for  all  aea*  for  a  roar, 
from  30th  April  at  ten  gnineaa,  and  according^  on 
the  29th  April  1661  they  wrote  to  JJaacarldi  ai 
foUowi: 

PluH  eaneal  LuxUdat  Inmaacf.  and  Innm  tlw  ■una 
tor  kU  Uu  jeer,  ud  for  aU  mu  ;  t«ML  valiwd  U,0O(IL,  wUh 
Otlw  poUola  il  IDJ.  lew. 

Laacaridl  thereupon  applied  to  the  deft*.,  who 
■greed,  at  his  requeit,  "  to  be  off  "  that  inrarance, 
and  the  slip  for  200(U  wat  deitroyed  accordingly, 
and  another  ilip  prepared  by  Lai^ridl  in  conior' 
mitr  with  hia  inetrnctioos  from  the  pita.,  and 
initialed  by  defta.'  clerk  for  10002.  A  leparate  ilip 
waa  made  out  by  Lascaridi  for  lOOOJL  and  left  with 
deft*.'  company  at  their  oSce,  in  oi'der  that  a  policy 
might  in  the  tuual  conm  be  made  out  I7  them 
from  it. 

In  the  caae  of  ioaaranee 

■Iwaya  prepared  by  the  broker, 


ipanie^  the  ilip  la 

.     .    spared  by  the  broker,  and  the  policy  la 

afterward*  prepared  and  filled  np  from  the  ilip  by 


the  officer!  of  Uie  company,  and  tbe  policy,  when 
axecntad,  ia  kept  by  the  company  "  unldl  aent  f«i 
by  the  BUured  or  hit  broker." 

The  cuitom  between  iniurauce  companiea  and 
Iniurance  broken  is  for  the  company  to  gire  credit 
to  tbe  broker  for  the  premium,  and  where  an  inmr- 
■nce  a  effected  for  caah,  or  on  a  caah  account,  a 


month's  credit  is  giren,  that  la,  all  premiuma  for 
innirancet  effected  during  each  month  are  payable- 
OD  the  8th  of  the  ancceedlng  month ;  and  the  course 
ia  to  make  out  prior  to  the  expiration  of  the  credit^ 
and  tend  to  the  broker  at  tlie  end  of  the  month,  a 
debit  note  for  tbe  amount  of  the  preminmi  doe,  leaa 
a  diaconnt  and  brokerage  of  ISJL  per  cr~" 


2I.it 

On  the  lit  Blay,  the  pita,  paid  to  Laacaridi  the 
Dcemiam  and  itanip  duty  on  the  entire  iuturance. 
In  tbe  coune  of  a  few  day*  afterward*  a  policy 
dated  tbe  lit  May  1861,  in  the  form  luaally  adopted 
by  the  deft*.'  ctaapany,  wa»  fllled  up  from  the  aaid 
laat-mentioned  alip,  and  waa  dgned,  aooled,  and 
delirered,  by  two  direclor*  of  the  deft*.'  com 
pany,  but  waa  according  to  the  ntoal  coarae  of 
Dutbteta  retained  by  the  cttupany  in  their  own 
cuatody  until  aent  for  \iy  the  ataoied  or  hit  broker. 
On  the  8tb  June  a  deUt  note  for  the  inemiura  and 
itamp  duty  upon  the  policy,  leaa  tbe  diacount,  waa 
aent  to  Lnacaridi'a  office,  with  a  request  for  pay  ment. 
On  pmenting  the  debit  note  to  one  of  Latcaridi's 
clerka,  the  meatenger  waa  infonned  that  no  premium 
Wat  doe ;  and  upon  a  tecond  reqneat,  accompanied 
by  a  lUtement  of  the  name  of  the  reuel,  and  th* 
rate  of  premium  being  aent  to  Latcaridi'l  office,  thtt 
mewenger  of  the  defta.  was  told  by  the  clerk  thai 
it  ought  not  to  baTO  gone  forward,  andiubaeqaently 
a  clerk  of  Latcaridi't  called  at  defta.'  office  and 
taidtbat  the  policy  had  gone  forward  under  miiUke, 
and  requetled  that  it  might  becancelled. 

A  memorandum  of  cancellatioa  waa  thereupon 
indorted  upon  tbepolicf,aiidtlKnedby  tvodirectora 
and  the  tecretary  of  the  deft*.'  company.  It  was 
agreed  that  Laacaridi  ihould  be  debited  with  the- 
expeniet  of  the  atamp,  and  the  policy  ao  indorsed 
wai  handed  to  Latcaridi'a  clerk  in  order  that 
Laacaridi  might  obtain  a  remiiaion  of  the  atamp 

The  thip  waa  afterwardi  lost,  and  the  pita.,  who 
were  entirely  ignorant  of  the  arrangement  for  cao- 
ceUation  of  the  policy  made  by  Laacaridi,  and  who 
never  authorised  it,  or  receJTed  back  an^  i«rt  of  the 
premium  which  they  had  paid  for  tbe  inanrance  of 
the  Lemidat,  t>r<iiight  their  action  against  the  defta. 
on  the  policy  for  the  amount  inaured  with  them.  On 
the  trial  of  the  cause,  a  rerdict  was  found  for  the 
defts.,  the  qneation  t>eing  rsaeired  whether  the 
policy,  which  purported  to  be  under  the  seals  of  two 
directori  <a  the  company,  had  ever  been  executed, 
or,  if  executed,  had  been  cancelled.  The  Court  M 
C.F.  were  of  opinion  with  the  defta., holding  that  th» 
policy  in  question  never  was  perfectly  delirered,  so 
as  to  reat  a  right  of  action  in  the  pits.,  and  that 
the  original  executoiT  contract  for  the  last  insurance 
had  been  reacinded  before  breach. 

The  Ex.  Ch.  affirmed  the  judgment  of  the  Court 
of  C.  P.,  the  majority  being  Pollock,  C.  B.  and 
hIartin,'Bramwell,  and  Channell,  BB.  j  tbe  minority 
being  Blackburn  and  Mellor,  JJ. 

The  pita,  now  appealed,  and  the  following  learned 
judges  attended  the  argument — Tii.,  Willes,  Black- 
bum,  Melior,  JJ.,  Pigott,  B.,  and  Smith,  J. 


8ir&. 


Q.  C.  and   Watian    Witlianu  ft 


Bovin,  Q.  C.  and  ArchibaU  for  the  reap*. 

At  the  conduaion  of  the  argumenta  tbe  House 
put  to  the  learned  judgea  the  following  question : 

Whether,  on  the  facta  stated  in  the  apeciai  case, 
the  Yictoria  Fire  and  Marine  Insurance  Company 
were,  when  the  ahip  Leonidas  waa  lott,  liable  aa 
inmrers  to  theplM.  on  thai^licv,<«  fcWssi.'A'ifiV'm, 
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H.  OP  L.] 


XbNOS  V,  WlOKHAM. 


[H.  OP  L. 


that  the  ahip  Leonidas  was  totally  lost  on  the  Ist 
Sept  18G1. 

The  learned  Judges  having  asked  time  to  coosider, 
afterwards  returned  the  following  opinions : — 

M.  Smffh,  J.— I  answer  the  qnestion  of  your 
Lordships  in  the  negative,  on  the  ground  that  there 
nerer  was,  as  it  seems  to  me,  a  completo  and  arail- 
able  contract  of  insurance.  I  assume  it  to  be  clear 
that  the  slip  does  not  create  a  valid  contract  of 
insurance,  and  that  it  is  only  of  avail  as  a  proposal, 
or  an  order  for  a  complete  contract  or  poUcj  at 
Insurance.  I  apprehend  it  to  be  equally  clear  that 
the  contract  is  not  complete  until  the  policy  is  exe- 
cuted, and  delivered  to  and  accepted  by  the  assured, 
or  some  agent  for  him.  This  policy,  although  exe- 
cuted, was  not  in  fact  delivered  out  of  the  office  at 
the  Tcsps.,  eitlier  to  the  assured  or  to  his  broker, 
Lascaridi,  who  had  ordered  it,  and  whilst  it  Isy  in 
the  office,  the  intended  insurance  was  by  the  broker 
put  an  end  to,  on  the  ground  that  it  had  been  put 
forward  in  mistake.  I  assume,  in  favour  of  the 
apps.,  that  if  the  contract  of  insurance  had  been 
complete  Lascaridi  had  no  authority  to  rescind  the 
contract ;  but  I  assume  also  in  favour  of  the  reeps. 
that  whilst  it  was  incomplete  Lascaridi  had  authority 
to  intercept  its  oompleti6n.  The  whole  case,  there- 
fore, is  reduced  to  the  question,  which  is  mainly 
one  of  fact,  whether,  after  the  policy  was  executed, 
and  before  it  came  to  the  hands  of  the  assured  or 
his  broker,  the  contrsct  was  perfected.  The  apps.' 
-case  on  this  cardinal  point  wholly  rests  on  the 
assumption  that  Lascandi  had  made  the  officers  of 
the  company  his  agents  to  accept  the  delifery  of 
the  policy  on  his  behalf.  I  think  this  is  an  assump- 
tion which  is  not  warranted  by  the  facts  of  the 
case.  It  arises  from  the  very  nature  of  the  trans- 
action that  the  person  intending  to  insure,  or  his 
broker  (when  he  acts  through  a  broker),  has  a  right 
to  see  the  terms  of  the  policy,  and  to  object  to  them 
if  he  thinks  fit.  This  right  may,  of  course, 
be  delegated  by  the  person  intending  to  insnre,  and 
I  will  assume  by  his  broker  also;  Imt  it  seems  to 
me  that  clear  evidence  of  such  delegation  is  neces- 
sary, and  the  person  intending  to  insure  cannot,  I 
think,  with  reason,  be  presumed  to  have  delegated 
it  to  the  insurers,  from  the  fact  that  the  policy  was 
left  in  th  J  office  of  the  company,  and  not  sent  for ; 
and  yet  such  a  presumption  must  be  made  if  the 
argument  for  the  apps.  is  to  prevail.  The  rig^t  to 
-object  to  the  terms  oif  the  instrument,  which  may 
■obviously  be  of  the  utmost  importance,  would,  ii 
this  presumption  is  made,  be  gone  as  soon  as  the 
-directors  have  executed  the  policy  and  handed  it  to 
their  own  clerks.  In  the  result  I  think  that  the 
assumption  on  which  the  apps.'  case  rests  is  not 
warranted  by  tlie  evidence,  and  I  confess  it  teems 
to  nic  that  consequences  full  of  real  danger  to  the 
interests  of  persons  intending  to  insure  would  follow 
from  a  rule  founded  on  such  an  assumption.  I 
agree  with  my  learned  brothers  who  think  that  it  is 
better  to  adhere  to  plain  inferences  of  fact,  than  to 
attempt  to  remedy  the  inconveniences  oif  a  neg- 
ligent mode  of  doing  business  by  making  the  facts 
bend  to  the  exigencies  of  the  negligence. 

PxooTT,  B. — My  Lords,  in  answer  to  your  Lord- 
ships* question — viz.,  **  whether  on  the  facts  stated 
in  the  special  case,  the  Victoria  Fire  and  Marine 
Insuranpe  Company  were,  wlien  the  ship  L^midas 
was  lost,  on  Sept  1,  1861,  liable  as  insurers  to  the 
pits,  on  the  alleged  policy  in  the  pleadings  men- 
tioned"— I  answer  t^t  in  my  opinion  they  were 
80  liaUe.    The  facts  are  very  fully  and  aocurvtely 
§ei  forth  in  the  judgment  delivered  by  Blackburn,  J., 
«od  reported  at  page  41  of  the  paper  books,  in 
wiiio/i  jadgmeut  I  entirely  agree.  It  is  uxmftGeMaz^ 
bw  me  to  do  more  tluua  Kfer  to  the  moceiBCOxxm^euxX  i^^  '&•^^*  Iv^ibet^  >^\sft!yu  listed  upoa  tho  pofiey 


ones  in  stating  the  grounds  of  my  o^nion.    Tbtt 
opinion  is  based  upon  two  considerations.    First, 
I  think  there  was  a  perfect  and  binding  contract 
of  insurance  between  the  parties,  dated  on  May  1 ; 
and,  secondly,  that  it  was  never  eancello<l  or  made 
void  as  between  the  jklta.  and  the  deft    The  whole 
difference  between  the  parties  has  obviously  arisen 
from  the  fraudulent  conduct  of  Iiascaridi,  the  pUs.' 
broker;   but  it  is  equallv  dear,  I  think,  that  the 
pits,    are    not    to   be    held    responsible   for,   nor 
ought   their  rights  to  be  affected   bv    it     The 
authority  with  which  Lascaridi  was  invested  bj 
the  pits,  was  that  of  a  broker  employed  to  effect  an 
insurance  in  the  ordinary  manner,  with  thit  addi- 
tional circumstance  only,  that  after  he  bad  bespoken 
the  policy,  and  before  it  was  fill^  up  from  the  slip, 
he  had  express  authority  to  pocuro  an  idteration  in 
the  terms  of  insurance.  To  that  alteration  the  def  ti. 
acceded,  and  thereupon  a  second  slip  was  initided 
by  them  for  the  insurance  in  question  (the  former  slip 
being  destroyed).     The  case  states  in  paragnph  12 
what  is  the  course  of  proceeding  whoe,  as  in  this 
case,  an  insurance  company  are  the  inaorers.    It  is 
that  **  a  separate  slip  is  prepared  by  the  broker  of 
the  assured,  and  the  policy  is  afterwards  prepared 
from  it  by  the  companv,  and  is  k^  by  them  until 
sent  for  by  the  assured  or  his  broker.**    A  sepante 
slip  was  in  fact  so  prepared  for  this  poUey*  and  was 
left  by  Lascaridi  at  Um  def  ta.'  office  in  order  that  a 
policy  might  be  made  out  in  the  uaoal  ooune  hj 
the  defts.    Then  with  regard  to  the  premiums  it  is 
the  custom  for  insurance  companiea  to  give  oreifit 
to  the  brokers  for  them,  and  to  debit  them  in 
account.    This  was  done  in  the  books  cf  delta,  on 
the  Ist  May,  the  day  of  signing  the  alip  for  this 
policy.    On  the  same  day  Lascaridi  seat  to  the  pita, 
(his  principals)  an  account  in  which  he  deUted 
them  with  the  premium  and  duty,  and  he  also  drew 
upon  them  at  the  same  time  for  uie  amount    This 
draft  was  accepted  by  plu.,  and  was  paid  at  matutitj. 
When  they  accepted  this  bill  th^  were  told  if 
Lascaridi  that  the  policy  would  be  ready  in  a  day 
or  two.    In  a  few  days  af tcrwaids  a  potlicy  in  the 
form  usually  adopted  by  the  dofta.'  company  wis 
filled  up  from  the  last  slip,  and  was  duly  executed 
by  two  directors  of  the  company.    It  bears  date  on 
the  1st  May ;  it  purports  to  have  been  signed,  scaled, 
and  delivered  in  the  presence  of  a  witness;  it  was, 
therefore,  in  form  complete.    In  that  state  it  coo- 
tinued  in  the  custody  of  the  dcfta.  until  the  ^th 
June,  when  the  defts.  sent  a  debit  note  for  the  pre> 
inium  and  stamp  to  Latcaridi*s  office.  At  the  iastanoe 
of  Lascaridi  they  were   then   induced  to  caaoel 
the   policy,   on    the   representation    that   it  had 
been  ^^put  forward  in  error."    This  was  a  false 
statement  on  the  part  of  Lascazidi  (as  we  sow 
know).    It  is  on  the  circumstance  oi    the  pulky 
remaining  in  the  hands  of   the  dcfta.,  mm  above 
stated,  tluit  the  question  depends,  whether  the  tnms- 
action  oonstitutcxl  a  complete  contract  in  law  and 
fact  or  not    I  am  of  opinion  that  it  waa  ooapleta. 
What  inference  might  have  been  drawn  itom  the 
fact  of  its  so  remaining  if  there  "were  no  exidaoa- 
tion  about  it,  it  is  unnecessary  to  ooosider;  for  we 
have  in  paragraph  12  the  reason  given ;  and  thst 
reason  is,  not  that  it  awaited  anything  to  be  dooe 
upon  it  by  the  defts.,  or  to  be  assented  to  by  the 
pits.,  but  that  it  was  there  only  till  sent  for  by  the 
assured  or  his  broker,  or,  ia  other  words,  that  it 
remained  there  acoordin|:  to  the  trade  uaage  or  bj  s 
tacat  understanding.  Tins  reason  neocaaamy  ifhsi 
that  in  all  other  respects  it  was  a  ooMpleted  tntfs- 
actioa.    Bat  further,  it  ia  plain  that  the  fonasl 
assent  of  the  pits,  was  not  waatiag  to  aay  at  the 
terms  of  the  policy,  for  that  waa  evideiit^  inlcaded 
to  be  and  aocordingly  was  made  oat  io  the  dsfta' 
uttQASLloTB^IUted  up  with  the  partioaUrs  ham  tta 
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as  a  perfected  transaction,  when  on  the  8th  J  one  they 
demanded  payment  of  the  premittm  for  which  they 
had  giyen  credit  to  the  broker.    In  the  face  of  this 
demand  I  confess  it  seems  startling  Uiat  they  can  be 
heard  to  say  that  there  was  no  complete  contract 
subslstinir  at  that  period.    It  was  in  form  oon^te, 
and  was  shown  by  the  conduct  of  all  the  parties  to 
il  to  be  beUeved  and  intended  by  them  all  (apart  from 
Lascsridi's  fraud)  to  be  completer  in  operation  alio. 
It  seems,  therefore,  to  be  reduced  to  Vada,  viz.,  was 
it  essential  that  the  deed  should  be  given  out  of 
the  delts.'  possession  in  order  to  its  perfect  deliTerr 
as  an  operate  instrument?    I  know  of  no  such 
necessi^  in  law  or  good  sense.    Sh^pard,  in  his 
Touchstone,  writing  of  the  requisites  of  a  good  de^ 
treats,  fifthly,  of  dellTery  as  a  matter  of  fact  to  be 
tried  by  jurors  CtoI.  1,  p.  54,  7th  edit),  and  by  the 
whole  context  shows  that  it  is  a  question  of  inten- 
tion.   He  says,  at  p.  57,  that  **  DeUvery  is  either 
actual,  tie.,  by  doing  something  and  saying  nothing, 
<xr  eke  Terbal,  ue^  by  saying  something  and  doing 
nothing,  or  it  may  be  hy  both ;  and  either  oi  these 
may  nmkea  good  delivery  and  perfect  deed/'    .Doe 
dem,  Gamoiu  ▼.  Kni^  is  an  authority  most  satis- 
factory on  this  subject,  and  it  is  only  necessary  to 
quote  one  passage  from  Bayley,  J.'s  judgment.    He 
says,  **  When  an  instrument  is  formally  sealed  and 
deHyered,  and  there   is   nothing   to  qualify  the 
deliTery  but  the  keeping  the  deed  in  the  hands  of 
the  executing  party,  nothing  to  show  that  he  did 
not  intend  it  to  operate  immediatdy,  it  is  a  valid 
and  effectual  deed,  and  the  d^very  to  the  party  who 
is  to  take  by  it,  or  to  any  person  for  his  use,  is  not 
esaentiaL''    This  passage  seems  to  be  exactly  appli- 
cable to  the  facts  of  the  present  case,  with  this  addi- 
tion, tibat  there  is  here  not  only  nothing  to  qualify 
the  delivery,  but,  as  above  suggested,  much  to  show 
that  thedefts.  did  intend  it  to  be  unqualified,  and  a 
deed  in  fall  operation.    The  only  remaining  ques- 
tion which  could  arise,  viz.,  whether  the  pits,  were 
bound  by  the  frradulent  conduct  of  Lsscaridi  in' 
''ixocnring  the  cancellation  of  the  policy,  was  not 
much  vaied  at  your  Lordships*  bar,  although  it  had 
been  relied  upon  at  Nisi  Prius  and  in  the  Court  of 
C  P.    It  is  a  proposition  clesriy  not  sustainable. 
The  act  was  without  authority,  express  or  implied ; 
and  it  is  enough  to  say  upon  it  that  Tjascaridi  was 
the  broker  employed  to  procure  a  policy,  and  from 
that  empkyyawnt   it   is  impossible  to  imply   an 
authority  to  caned  it.    Then  he  certainly  had  no 
expreas  authority,  as  is  admitted  by  paragraph  31 
of  the  special  case.    I  therefore  answer  your  Lord- 
ships* question  in  favour  of  the  pits.,  and  in  tiie 
afibmative. 


Mbllob,  Jd — My  Lords,  I  answer  the  question  put 
by  yonr  Lordships  to  the  Judges  in  the  affirmative. 
I  carefully  attended  to  the  arguments  urged  by  the 
learned  counsel  who  appeared  for  the  parties  in  this 
case  at  the  bar  of  your  Lordships*  House,  but  I  con- 
fess that  the  observatioos  then  addressed  to  your 
Lordships  did  not  affect  the  conclusion  at  which  I 
arrived  when  the  case  was  heard  by  the  judges  in 
the  Court  of  Ex.  Ch.  I  do  not  venture  to  repeat 
the  observations  which  I  then  made,  but  I  humbly 
refer  your  Lordships  to  the  judgment  which  was 
then  read  for  me  by  my  brewer  Blackburn,  and 
which  is  set  forth  in  the  printed  case.  My  judg- 
ment depends  upon  the  facts  whidh  I  oonsickT  to 
be  admitted  by  the  case,  viz^  that  the  p(Mcj  in 
question  was  prepared  by  the  defts.  in  conformitv 
with  the  instructions  of  the  pits.,  given  through 
their  broker  Lascaridi ;  that  by  the  mode  of  dealing 
between  the  pits.*  broker  and  the  deftSL,  the  amount 
of  the  premium  and  the  stamp  must,  as  against  the 
defts.,  be  treated  as  paid ;  that  the  policy  was  duly 
executed  and  delivered  as  a  deed  by  the  def  tSL,  who 
•did  everything  that  they  intended  to  do  to  complete 


such  execution  and  delivery,  and  that  it  was 
merely  kept  in  their  custody  until  called  for  by  the 
assured  or  their  broker.  The  pits.,  as  I  think,  were 
bound  by  it  because  it  was  prepared  in  conformity 
with  their  instructions.  The  defts.  were  bound  by 
it,  because  they  had  accepted  the  terms  and  mode 
of  payment  of  the  premium  and  stamp,  and  acted 
upon  the  instructions  of  the  pits.,  and  done  every- 
thing which  they  intended  to  do  by  way  of  execu- 
tion and  delivery  of  the  policy  as  a  deed,  and 
retained  it  only  for  safe  custody  until  sent  for  by 
the  assured  in  the  ordinary  course  of  business. 

Blackburk,  Jd — ^I  answer  your  Lordships*  ques- 
tion in  the  affirmative.    Two  questions  are  mvolvei 
in  your  Lordships'  question.     First,  whether  the 
policy  before  the  8th  June  was  so  executed  as  to 
bind  the  defts.'  company  to  the  pits.;  second,  whether 
the  transaction  between  the  defts.*  company  and 
Lascaridi  (the  pits.'  broker)  opeimted  so  as  to  release 
the  company  from  the  obligation  they  had  con- 
tracted to  the  pits.,  supposing  them  to  have  done  so. 
I  have  already,  in  the  judgment  I  delivered  in  the 
court  below,  expressed  the  reasons  for  my  opinion  at 
length.    That  judgment  is  to  be  found  in  the  report^ 
13  C  B.,  N.  &,  451  (where  it  is  more  accurat^ 
printed  than  in  the  ai^ndix  to  the  present  case}* 
And  as  I  have  not  been  induced  by  anything  I  have 
heard  at  your  Lordships'  bar  to  alter  the  opinion  I 
then  expressed,  I  think  it  better  to  refer  your  Lord- 
Btikga  to  that  printed  opinion  than  to  repeat  again 
the  reasons  I  there  gave.    I  have  had  an  opportunity 
of  perusing  the  opinions  of  my  brothers  WiUes  and 
SmiUi,  and,  if  I   understand  them  rightly,  they 
agree  with  me  in  thinking  that  if  the  policy  was 
binding  before  the  8th  June,  what  occurred  subse-> 
quently  would  not  discharge  the  company.    I  shall 
therefore  say  nothing  more  on  that  branch  of  the 
question.    As  to  the  other  branch,  I  would  wish  to 
call  your  Lordships'  attenticm  to  what  I  think  an 
the  real  points  in  controversy.    They  are,  I  thinks 
two ;  one  of  fact,  the  other  of  Iaw»     The  question 
of  fact  is,  I  think,  this :    Was  the  policy  really  in 
fad  intended  by  both  sides  to  be  nnally  executed 
and  busding  from  the  time  whm  the  directors  of  the 
defts.'  company  affixed  their  seals  to  it,  and  left  it 
in  their  ofl£ce ;  or  was  it,  in  fact,  intended  that  the 
assured  or  their  brokers  should  exercise  a  subse- 
quent discretion  as  to  whether  tl^y  would  accept  it 
or  not?    U  I  thought  that  the  piurties  did  not  in 
fact  intend  it  to  be  then  finally  binding.  I  do  not 
think   there  would  be  any  magic  in  the  law  to 
make  it  binding,  contrary  to  their  intention ;  but  I 
submit  to  your  Lordships  that  the  statements  in  the 
12th  paragraph  of  the  case  as  to  what  is  stated  to 
be  *'  idways  "  the  practice,  and  the  statements  in  the 
loth  and  18tli  paragnqths  as  to  what  was  done  in 
this  particular  case,  show  that  the  intention  of  both 
parties  was,  that  the  policy,  when  drawn  up  by  the 
company  in  conformity  with  the  instructions  in  the 
advice  dip  sent  in  by' the  broker,  should  be  finali^ 
binding  as  soon  as  executed  by  the  officers  of  the 
company.    It  was  not  intended  by  either  side  that 
anything  more  should  be  done,  but  that  they  meant 
that  the  oolicy  from  that  time  should  be  binding^ 
and  should  lie  in  the  companv's  office  as  the  pro- 
perty of  the  assured  till  sent  for  by  them,  and  then 
be  handed  over  to  their  messenger.    It  seems  that 
some  of  the  judges  take  a  different  view  of  the 
fact,  and  think  it  really  was  intended  that  the  policy 
should  not  be  finally  binding  till  something  more 
was  done  by  the  assured.     Your  Lordships  will 
decide  whidi  is  the  true  view  of  the  facts.    Then, 
assuming  that  the  intention  really  was  that  the 
policy  should  be  binding  as  soon  as  executed,  and 
sbouid  be  kept  by  the  company  as  a  bailee  for  the 
assured,  the  question  of  law  arises,  whether  the 
policy  could  in  law  be  operative  until  iht^  c«c&.\jks:i 
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parted  with  the  physical  possession  of  the  deed.  I 
can  on  this  port  of  the  case  do  little  more 
than  state  to  your  Lordships  iny  opinion, 
that  no  particular  technical  form  oT  words  or 
acts  is  necessary  to  render  an  instrument  the 
deed  of  the  party  sealing  it.  The  mere  affixing 
seal  does  not  render  it  a  deed;  but  as  soon  as 
there  are  acts  or  words  sufficient  to  show  that  it  is 
intended  by  the  party  to  be  executed  as  his  deed 
presently  binding  on  him,  it  is  sufficient.  The 
most  apt  and  expressiye  mode  of  indicating  such 
an  intention  is  to  hand  it  over,  saying,  **  I  delirer 
this  as  my  deed ;  *'  but  any  other  wortU  or  acts  that 
sufficiently  show  that  it  was  intended  to  be  finally 
executed  will  do  as  well.  And  it  is  clear  on  the 
authorities,  as  well  as  the  reason  of  the  thing,  that 
the  deed  is  binding  on  the  obligor  before  it  comes 
into  the  custody  of  the  obligee,  nay,  beforo  he  ercn 
Icnows  of  it;  though,  of  course,  if  he  has  not 
preriously  assented  to  the  making  of  the  deed,  the 
obligee  may  refuse  it.  In  ButUr  and  BaJIxr't  case, 
8  Rep.  266,  it  is  said :  **  If  A.  make  an  obligation 
to  B.,  and  deliver  it  to  C.  to  the  use  of  B.,  tiiis  is 
the  deed  of  A.  presently ;  but  if  C.  offer  to  B., 
there  B.  ma^  refuse  it  in  paiSf  and  thereby  the 
obligation  will  lose  its  force."  I  cannot  percdye 
how  it  can  be  said  that  the  dcliyery  of  the  policy  to 
the  clerks  of  the  deft's  company,  to  keep  till  the 
assured  sent  for  it,  and  then  to  hand  to  it  to  their 
messenger,  was  not  a  deliyery  to  them  to  the  use  of 
the  assured.  There  is  neither  authority  nor  prin- 
ciple for  qualifying  the  statement  in  Butler  and 
Joaktr'i  case,  by  saying  that  C.  must  not  be  a 
servant  of  A.,  though  of  course  that  is  very  material 
in  determining  the  question  whether  it  was 
**  delivered  to  C.  to  B.'s  use,"  which  I  consider  to  be, 
in  other  words,  whether  it  was  shown  tiiat  it  was 
intended  to  be  finally  executed  as  binding  the 
obligor  at  once,  and  to  be  thenceforth  the  property 
of  B.  In  the  present  case  the  assured  could  not 
have  refused  the  deed  in  pai$,  for  it  was  drawn  up 
in  strict  pursuance  of  the  authority  given  by  them 
in  the  slip  set  out  in  par.  15  ;  and  I  think  a  prior 
authority  is  at  least  as  good  as  a  subsequent  assent. 
That  question,  however,  does  not  arise,  as  they  did 
not  refuse  it  in  pais.  No  authority,  I  think,  has 
been  cited  which  supports  the  position  that  there  is 
a  technical  necessity  for  some  one  who  is  agent  of 
the  assured  taking  corporal  possession  of  a  policy 
under  seal  before  it  can  be  binding,  though  intended 
by  both  parties  to  be  so.  I  think  it  would  be  very 
inconvenient,  and  would  work  great  injustice,  u 
such  were  the  law.  I  must  leave  it  to  your  Lord- 
ships to  determine  whether  it  is  so  or  not. 

WiLLES,  J.— My  Lords,  I  answer  the  question  in 

the  negative,  that  upon  the  facts   stated  in  the 

ipecial  case  the  Victoria  Fire  and  Marine  Insurance 

Company  were  not,  when  the  ship  Leonidas  was  lost, 

liable  as  insurers  to  the  pits,  on  the  policy  or  the 

alleged  policy  in  the  pleadings  mentioned.  Assuming, 

as  upon  the  statement  it  must  be  assumed,  that  the 

broker  had  no  authority  to  revoke  this  policy  if  once 

completed  so  as  to  be  the  contract  of  and  binding 

upon  both  parties,  the  question  is,  whether  it  ever 

was  so  completed  ?  In  dealing  with  this  question  as 

a  practical  one,  it  must  be  borne  in  mind  that  albeit 

consent  not  corporal  possession  makes  the  contract, 

yet  the  plain  duty  of  the  broker  is  not  merely  to 

bespeak  but  to  procure  the  policy,  and  to  procure 

it  upon  his  own  credit.    A  loose  way  of  business 

npon  trust  cannot  abrogate  any  part  of  that  duty, 

or  make  up  for  the  consequence  of  neglecting  it ; 

and,  indeed,  taking  the  practice  alleged  to  prevul  as 

s  whole,  it  is  for  the  most  part,  viz.,  the  insurances 

affected  at  Lloyd%  consistent  with  the  duty  of  the 
broker  to  effect  the  policy  in  such  a  maimei  tXuXYiVft 
emplojrer,  or  he  on  behalf  of  luB  employer,  l\iQ^)\<^\^i}|[v^^^X^Q1^^<l^\^^  the  maxim,  nsnit 


have  the  policy.    In  case  of  insurance  at  Lloyd's  no 
difficulty  can  arise,  for  the  broker  sends  round  the 
policy,  and  procures   Uie  signatures.     When  the 
policy  is  effected  with  a  company,  therefcnre,  if 
analogy  is  to  prevail,  the  broker  ought  to  call  for 
the  policy.    A  careless  practice,  not  stated  to  have 
grown  into  a  known  usage  of  trade,  may  exist  of  ooC 
asking  for  the  policy,  but  if  this  be  so  it  is  pure 
negligence.  Nor  can  it  be  doubted  that  the  CTsployer 
in  such  case,  equally  as  in  that  of  inauraDoe  at 
Lloyd's,  is  entitled  to  have  the  policy  in  hit  broker's^ 
hands.  Nor  could  the  broker,  in  caae  of  any  danuige 
arising  for  want  of  a  policy,  or  of  a  proper  policyr 
through  his  default  in  not  asking  for  it,  or  looking 
to  see  that  it  was  in  order,  resist  an  action  such  as 
was  brought  by  the  employers  in  Turpm  r.  Biltmy. 
5  M.  &  6.  455.    The  statutes  requiring  contracts  of 
marine  insurance  to  be  in  writing  and  stamped  (S5 
Geo.  8,  c  64,  s.  II;  55  Geo.  8,  c  144,  as.  4,  5) 
annul   contracts    not  so  framed,  oonaequenUy  a 
marine  policy  or  contract  for  a  marine  policy  to 
be    valid   must   be   in    writing,    which,   by    the 
assent  of  both  parties,  shall  represent  the  contrsct 
between  them.    But  for  the  decided  caaea,  it  might 
have   been   supposed  that    upon   the    slip   hehig 
completed  there  was  a  contract  on  the  fart  of  tl^ 
assurers  to  prepare  and  hand  over  a  policy  acoofd- 
ing  to  the  slip,  and  that,  although,  because  of  the 
statutes,  no  action  could  be  maintained  as  upon  a 
policy  of  insurance,  vet  an  action  might  be  main- 
tained for  not  prepanng  a  policy.    And  causes  have 
even  been  tried  without  objection  upon  the  notion 
that  the  insurance  is  complete  from  the  date  of  the 
slip.  But  Uielaw  as  settled  by  the  deciaions  upon  the 
construction  of  the  statutes  referred  to  is,  that  as 
there  can  be  no  valid  insurance  or  contract  for  an 
insurance   unless   by  writing  with  the  statutocy 
requisites,  tibe  slip  by  itself  has  no  binding  force. 
Thus  it  has  been  held,  that,  notwithstanding  the 
^slip,  the  proposed  assurer,  upon  the  one  hand,  csn 
'insist  upon  being  off,  and  can  retract  his  order,  and 
refuse   to   accept  the  policy    (fTonptcib  t.  Shde,, 
8  Camp.  127,  where  the  employer  retracted  the 
broker's  authority  after  the  slip  waa  signed,  though 
before  the  policy  was  completed),  and,  on  the  other 
hand,  that  the  slip  imposes  no  liability  upon  the 
proposed  insurer,  and  tnere  is  no  remedy  against 
him  until  the  policy  is  complete  {Ptary  y.  The  Gnat 
Ship  Coinpcmy,  4  B.  &  S.  556).    It  f ollowa  that  the 
slip,  tiiough  complete,  is  no  contract  nor  even  part 
of  a  contract  of  insurance,  but  a  mere  proposal  that 
a  policy  of  insurance  shall  be  entered  into  injktun, 
and  in  case  of  insurance  with  a  company,  a  request 
^at  the  policy  shall  be  prepared  at  the  oflloe.    Does 
it  follow  that  when  a  policy  is  prepared  in  alleged 
compliance  with  the  request  it  shall  be^  without 
more,  the  contract  of  both  the  parties  ?    That  csn- 
not  be  the  rule,  because  it  must  be  open  to  the 
customer,  or  to  his  broker,  when  the  negotiatian 
takes  place  through  a  broker  to  object,  and  espe- 
cially in  the  case  of  company  policies,  which  do  not 
always  follow  Lloyd's  form,  that  the  policy  is  wroag. 
In  case  of  war  or  a  dangerous  voyage,  or  indeed 
any  case  with  a  special  provision,  (Ssputes  may 
easily  arise.    In  this  very  case  a  question  might 
have  been  raised  upon  the  omission  of  the  runmng 
down  clause,  which  has  been  so  comnumly  added  in 
tiie  margin  since  Devaux  v.  Salvador,  4  A.  &  £.  520 : 
see  Taylor  v.  Dewar,  5  B.  &  S.   58.      It  is  thai 
obvious  that  there  must  be  power  to  object  or  refoss 
assent  to  the  policy  whenpepared  by  the  company; 
and  inasmuch  as  such  objection  or  refusal  touches 
the  question,  policy,  or  no  policy,  it  lies  within  ths 
scope  of  the  broker's  authonty.    He  may  give  a  bad 
reason  for  his  refusal,  as  the  brok^  in  the  prindpsl 
case  is  said  to  have  done ;  but  the  badness  of  the 
t^cAQiv  «L««\g;ned  cannot  take  away  from  the  effect  of 
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depend  upon  the  power  he  had  to  do  it,  not  upon  the 
soundness  of  the  reason  he  gave  for  doing  it.  By 
way  of  removing  this  difScultj,  various  suggestions 
have  been  made  in  argument.  One  was  that  the 
case  is  analogous  to  a  conveyance  of  property  where 
assent  is  presumed  until  disclaimer.  I  am  not  aware, 
however,  that  this  doctrine  of  assumed  assent  has 
ever  been  applied  to  the  case  of  a  mercantile  contract^ 
with  something  to  be  done  on  both  sides,  such  as  to 
in«ue  upon  terms  which  may  or  may  not  be  cor- 
re^y  expressed,  in  consideration  of  being  paid  or 
allowed  to  debit  in  amount  a  premium  which  may  or 
may  not  be  commensurate  to  the  risk.  In  the  case 
of  a  simple  benefit  conferred,  to  be  taken  as  it  is  or 
not  at  all,  like  a  bond  or  a  release,  there  might  be 
room  for  such  a  presumption,  though  it  is  difficult 
«ven  there  to  recognise  a  complete  contract  before 
assent.  But  the  presumption  is  out  of  place  as 
ax>plied  to  a  contract  with  mutual  obligations,  which 
must  be  matter  of  bargain,  and  must  be  incomplete 
so  long  as  either  mind  .may  dissent.  Indeed,  the 
suggested  analogy  to  conveyances  of  visible  pro- 
perty, if  it  held  good,  would  not  >  help  the  pit,  but 
rather  tend  to  illustrate  the  necessity  of  subsequent 
assent.  Thus^if  B.  order  of  a  watchmaker  a  watch 
of  the  same  make  and  materials  as  that  of  A.,  with 
B.'s  name  upon  it,  and  the  watchmaker  makes  it 
accordingly,  intending  it  for  B.,  and  puts  B.'s  name 
upon  it,  so  that  it  is  as  much  as  it  can  be  the  very 
watch  bargained  for,  yet  without  a  new  assent  on 
B.'s  part  it  does  not  vest  in  him ;  the  watchmaker 
cannot  make  B.  take  to  it,  nor  B.  compel  its  delivery. 
See  the  argument  in  Atkinson  v.  Bell,  8  B.  &  C.  277. 
And  in  like  manner  as  to  a  contract  to  be  prepared 
in  futuro,  if  goods  are  bought,  to  be  paid  for  by  the 
buyer's  promissory  note  or  cheque  payable  to  the 
seller  or  order,  and  the  goods  are  delivered  and 
accepted,  and  the  buyer  makes  the  note  or  cheque, 
and  leaves  it  with  his  servant,  to  be  handed  to  the 
seller  when  he  cidls  for  it,  that  transaction  is  not 
enough  to  vest  tiie  note  or  cheque  in  the  seller,  and 
the  buyer  may,  without  more,  retake  the  note  or 
cheque  from  his  servant,  and  put  it  into  the  fire.  It  is 
clear,  therefore,  that  the  doctrine  of  presumed  assent  to 
a  conveyance  will  not  help,  and  that  the  mere  previous 
request  (even  though  binding  as  part  of  a  contract), 
that  a  contract,  which  to  be  valid  must  be  in  writing, 
shall  be  prepared  by  one  of  the  parties  proposing 
to  contract  for  the  other,  has  not  the  e£fect  of 
Testing  a  right  in  any  contract  in  writing  if  and 
when  so  prepared,  and  much  less  can  a  previous 
colloquy  not  binding  as  part  of  a  contract  have  that 
effect.  As  another  way  of  getting  out  of  the 
difficulty,  it  was  suggested  to  assume  that  the 
insurance  company  or  servants  of  the  company  were 
made  agents  of  the  employer  of  the  broker,  for  the 
purpose  of  assenting  to  the  policy  on  his  part.  That 
woiUd,  however,  be  simply  assuming  the  thing  that  is 
not,  for  the  sake  of  shutting  out  an  unpleasant  conse- 
quence of  the  thing  that  is.  To  hold  an  auctioneer,  or 
common  broker,  or  other  independent  go-betireen, 
to  be  authorised  to  complete  the  contract  for  both 
buyer  and  seller,  is  but  a  necessary  conclusion  of  fact 
from  his  being  tlieir  common  agent.  To  reason  thus 
as  to  a  clerk  or  servant  of  one  of  the  parties 
employed  by  him  for  attending  to  his  business  in  a 
dependent  capacity  involves  a  contradiction,  and 
has  no  foundation  of  fact  These  sources  of  light 
thus  failing,  let  the  transaction  itself  be  examined 
with  attention.  It  has  been  observed  that  the  slip 
amounts  only  to  a  proposal  that  a  policy  shall  \k 
prepared  upon  certain  terms.  Those  terms,  so  far 
as  they  are  to  bind  the  insurer,  commonly  includes 
some  known  uniform  ones,  as  to  which  there  can  be 
no  question,  but  also  others  applying  to  the  par- 
ticular transaction,  sometimes  obscurely  worded, 
sometimes  imperfectly  understood,  and  as  to  which 
disputes  may  arise.    This  consideration  alone  keepe 


the  policy  in  fieri  until  objection  is  waived.  On  the 
other  hand,  the  terms,  so  far  as  they  are  to  bind  the 
insured,  include,  besides  the  implied  warranties, 
payment  of  premium  either  in  cash  or  by  being 
credited  in  account.  If  then  the  pit.  had  ordered 
the  policy  without  the  intervention  of  a  broker,  or 
obtaining  credit  for  himself,  he  could  not  have 
insisted  upon  obtaining  it  without  paying  the  com- 
pany in  cash.  Had  they  offered  him  the  policy,  and 
he  refused  to  pay  for  it,  they  might  have  treated 
the  negotiation  as  at  an  end,  and  cancelled  the  pro- 
posed policy.  Had  the  loss  happened  before  he 
called  {or  Uie  policy  and  paid  the  premium,  the  same 
result  would  follow,  though  the  office  might  not 
choose  to  take  advantage  of  a  short  delay.  So  much 
for  a  cash  transaction.  If  the  office  agreed  to 
insure  against  the  plt.'s  promissory  note  at  a  month, 
like  considerations  would  arise.  Had  the  compaiiy 
in  such  case  prepared  the  policy,  and  left  it  with 
their  clerk,  and  the  pit.  had  drawn  the  note,  and 
left  it  with  his  clerk,  it  is  difficult  to  see  why, 
without  more,  the  policy  should  vest  in  the  pit., 
and  not  the  note  in  the  company,  which,  without 
more,  it  clearly  would  not.  In  the  principal  case  the 
company  were  content  to  take  the  broxer's  credit 
inst^  of  cash ;  that  is  to  say,  instead  of  stioula- 
ting  for  cash  down  they  stipulated  for  the  broker's 
allowing  them  to  charge  him  in  account  with  the 
premium ;  and  this  the  broker,  refusing  to  take  to 
the  policy,  refused  to  allow  them  effectually  to  do» 
and  so  put  the  office  in  the  same  position  as  if  they 
had  stipulated  for  cash,  and  cash  had  not  been  paid. 
Some  confusion  has  arisen  from  an  attempt  to  deal 
with  this  case  as  if  it  were  that  of  an  agent  of  a 
named  principal,  undoing,  without  authority,  a  con- 
tract which  he  had  completely  effected  in  pursuance 
of  his  authority.  The  case  ought  not  to  be  so 
regfurded.  The  broker  was  an  agent  to  procure  a 
policy  in  consideration  of  a  payment  to  be  made  to 
to  hun  by  his  employer,  with  whom  directly  the 
office  had  nothing  to  do,  he  taking  care  that  the 
policy  was  effected  upon  the  given  terms  and  upon 
his  credit,  the  office  looking  to  him  for  pay- 
ment, and  having  no  claim  against  his  employer. 
Inasmuch,  then,  as  the  broker  had  to  exercise 
a  judgment  upon  the  sufficiency  of  the  policy, 
it  was  necessiurily  within  the  scope  of  his  au- 
thority to  reject  that  prepared  as  not  being  one 
or  the  one  ordered.  When  he  does  so  properly 
his  employer  gets  the  benefit;  when  he  does  so 
improperly  his  employer  has  his  remedy  by  action 
against  the  broker.  But  the  office  which  dealt  with 
the  broker  only,  and  stipulated  for  his  taking  to  and 
being  debited  for  such  a  policy,  must,  upon  his  re- 
jecting it,  and  refusing  to  be  debited  in  account 
with  me  premium  thereupon,  have  an  equal  right 
to  consider  the  negotiation  at  an  end,  and  to  cancel 
the  proposed  policy,  as  if  cash  had  been  stipulated 
for  and  refused.  Hie  transaction  cannot  properly 
be  split  up  into  parts.  It  stands  upon  the  same 
footing  as  if,  upon  one  and  the  same  occasion,  the 
broker  had  ordered  the  policy  at  the  office,  and 
whilst  he  waited  for  it  the  seals  had  been  affixed  to 
a  form  of  policy  in  another  room,  and  before  he 
received  or  assented  to  the  policy  he  had  said, 
"  Stay  I  I  made  a  mistake.  I  decline  to  take  up 
the  policy,  and  you  must  not  charge  me  in  account 
with  the  premium."  Whereupon  Ijie  form  was  can- 
celled. No  subsequent  protest  by  the  principal  that 
his  agent  ought  to  have  acted  otherwise  can  avail 
him.  His  payment  of  the  premium  was  not  made 
to  the  office,  but  to  his  own  ill-conducted  broker, 
and  his  remedy  must  be  agunst  him.  The  office 
has  not  received  and  has  been  refused  the  premium ; 
and  it  was  in  no  default,  because  it  acted  upon  the 
refusal  of  the  broker,  to  whom  the  whole  business 
of  effecting  the  policy  was  left,    Tha  fsJUbac'^  <>l^fca. 
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preparation  of  the  policy  from  the  rejection  of  it  bj 
the  broker,  and  thus  sphtting  up  into  sereral  con- 
tracts one  of  which  is  alleged  to  be  aathorised  and 
tiie  other  not,  what  in  reality,  though  distinct  events 
in  point  of  time,  constituted  together  but  one  nego- 
tiation, which  by  reason  of  the  misconduct  of  the 
pits.'  agent  was  abortive.  The  question  is  thus 
answer^  in  the  negative. 

Cur,  adv.  vuU, 

The   Lord   Chancbllor. — My  Lords,  the  dif- 
ference of  opinion  which  has  prevailed  amon^  the 

learned  judges  in  this  case  must  necessarily  dimmish 

the  confidence  which  I  feel  in  the  judgment  I  have 

formed  upon  it,  more  especially  as  that  judgment  is 

not  in  accordance  with  the  views  of  the  majority  of 

the  judges.    The  question  is  one  more  of  fact  than 

ol  Uiw,  and  therefore  in  considering  it  it  will  be 

necessary  to  refer  to  the  facts  contained  in  the 

special  case.    The  action  was  brought  on  a  time 

policy  of  insurance  which  the  pits,  alleged  had  been 

effected  with  the  Victoria  Fire  and  Marine  Insu- 
rance Company,  represented  upon  the  record  by  the 

deft.,  the  chairman  of  the  company,  for  1000?.  for 

twelve  months,  on  the  ship  Xeonidas,  valued  at 

13,000/.  In  April  IdCl  the  pits,  employed  an  insu- 
rance broker  of  the  name  of  Lascaridi   for   six 

months  to  the  amount  of  5000/.  Lascaridi  accord- 
ingly prepared  a  slip  in  the  usual  form,  which  was 

imtialed  in  the  customary  manner  by  various  un- 
derwriters and  by  a  clerk  of  the  def  t.'s  company  on 

their  behalf.    In  the  case  of  private  underwriters 

at  Lloyd's  it  is  customary  to  have  only  one  slip, 

which  is  signed  by  different  underwriters  for  the 

amounts  for  which  they  are  wilHng  to  undertake 

the  insurance.    In  the  case  of  insurance  companies 

a  separate  slip  is  always  prepared  for  each  company 

bv  the  brokers  of  the  assured,  and  the  policy  is 

afterwards  prepared  and  filled  u^  from  the  slip  by 

1^  ofSccrs  of  the  company,  and  is  kept  by  the  com- 
pany until  sent  for  by  the  assured  or  his  broker. 

Before  any  policy  was  made  out  upon  the  slip  left 

at  the  ofiSce  of  &e  deft.'s  company,  Lascaridi  re- 
ceived a  direction  from  the  pits.,  dated  the  S9th 

April   1S61,  to  "caned  Leonidaa'  insurance,  and 

insure  the  same  for  all  the  year  and  for  all  soas, 

4000/1,  valued  13,000/.*    Lascaridi  after  receipt  of 

this  order  called  at  the  office  of  the  company,  and 

told  tiiem  he  wished  the  insurance  to  be  off ,  as  he 

was  going  to  re-insure  the  vessel  for  twelve  months 

and  for  all  seas.    Accordingly,  the  slip  left  at  the 

office  was  destroyed,  and  anottier  slip  was  prepared 

l^  Lascaridi,  which  was  signed  by  different  under- 
writers and  initialed  by  the  same  clerk  of  the  com- 
pany who  had  placed  his  initials  upon  the  cancel 

•lip.    A  separate  slip  was  prepared  by  Lascaridi, 

and  left  with  the  company,  in  order  that  in  the 

usual  course  the  policy  might  be  made  out  from  it. 

Lascaridi  on  the  signature  of  the  new  slip  was 

debited  in  the  books  of  the  deft.'8  company  under 

date  of  the  Ist  May  18C1  with  105/.,  the  amount  of 

the   premium,    and   21.   the    amount   of    stamp 

duty.      The   usage  with    respect    to    premiums 

upon  insurances  effected  by  brokers  is  clearly  ex- 

plained  by  Lord  EUenborough  in  JerJnns  v.  Power, 

6  M.  &  S.  287,  and  bvBayley,  J.  in Pbwer v.  Bvddier, 

10  B.  &  Cr.  339.    Tlie  late  learned  judge  says: 

*'  According  to  the  ordinaiy  course  of  ti^ide  between 

the  assured,  the  broker,  and  the  underwriter,  the 

assured  do  not  in  the  first  instance  pay  the  premium 

to  the  broker,  nor  does  the  latter  pay  it  to  the 

underwriters.     But  as  between  the  assured  and  th« 

underwriters,  the  premiums  are  considered  as  paid. 

The  underwriter,  to  whom  in  most  instances  the 

Bssured  are  unknown,  looks  to  the  broker  for  pay- 
ment. And  he  to  the  assured.    The  lallet  ^y  \ttf^ 

premiuma  to  the  broker  only,  as  be  is  a  m\Ad\e  tnsca\  wv^  ^^I^W^^Cwi  -^^xa,  \»  ^^^  an  inaofEnce  up« 
octwecn  the  assured  and  the  undcrwiitcrs.    Oii^^\^«^'^^^^  "'oc^iaTv  ^:Rt^\^\RRB&  ^fes^a^siS^^^  " 


1st  May  Lascaridi  sent  to  the  pita,  an  account 
debiting  them  with  the  amount  oi  presnium  and 
stamp  duty,  payable  as  on  the  insuTanoe  of  the 
LecmdcUf  and  drew  upon  Hie  pits,  a  bill  for  fmr 
months,  whidi  was  accepted  and  paid  at  mataritj. 
A  policy  in  the  form  usually  adopted  by  die  deft's 
company  was  filled  up  from  the  slip^  and  dated 
1st  May  1861.  A  fae  gimik  of  it  forms  part  of  tiie 
special  case,  and  it  appears  to  be  in  entire  acoofdaace 
with  the  slip.  About  the  8th  June  1861  a  Mit 
note  for  the  premiums  was  sent  to  LaaeandTs  oAk, 
with  a  request  for  payment  On  preeentiog  this 
note  at  the  office,  a  derk  there  s«d  that  no  pffendum 
was  due,  and  upon  a  second  applicatkio,  the  derk 
said  that  the  policy  had  not  gone  forward.  This 
same  day  the  clerk  of  Lascaridi  called  at  the  oflee 
of  the  deft's  company  and  said  that  ^e  policy  had 
been  put  forward  in  error,  and  requested  tfait  it 
should  be  canodled.  A  meraoraBdnm  of  eanedla- 
tion  was  accordingly  indorsed  upon  the  policy,  and 
signed  by  two  of  the  directors  of  the  oompaay  and 
by  the  secretary,  and  the  policy  «>  canodkd  was 
handed  to  Lascaridi,  in  order  to  enable  him  to  obtain 
a  return  of  the  stamp  duty.  The  Leimkkayma  tost 
on  the  1st  Sept  1861.  On  the  foliowiHig  day  a  deik 
of  Lascaridi*s  called  at  the  office  of  deft*8  company 
and  sud  the  policy  was  cancelled  by  miatake^  and 
wished  it  to  be  reinstated.  The  company,  howerer, 
having  heard  of  tiie  loss  of  the  vessel,  dedined  to 
comply  with  the  request,  and  the  present  action  was 
therefore  commenced.  It  was  admitted  by  the 
def ts.  that  tiie  jdts.  never  at  any  time  in  fact  ante- 
rised  the  cancellation  of  the  policy,  or  were  awaie 
of  it,  nor  did  they  ever  receive  back  from  Lascarfi 
any  part  of  the  premium  nor  any  credit  for  the  sasie. 
The  questions  whidi  arise  out  of  these  facts  are, 
first,  whether  there  was  a  complete  contract  of 
insurance  between  the  parties;  and,  seeoodly,  if 
there  were,  whether  it  was  afterwards  caoedled  l/f 
the  pits.'  authority.  Upon  the  first  qoestioiiwe 
have  no  evidence  of  the  fact  of  execution  of  the 
policy  except  that  whidi  arises  upon  the  tee  of 
the  instrument  itsdf,  and  upon  tiie  fiact  stsM 
tiie  special  case  that  the  pdicj  (which  msC 
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be  taken  to  mean  the  executed  poli^)  is  kegt 
by  the  company  until  sent  for  bj  liie  aasofsd 
or  his  brdber.  The  policy  umyirts  to  %e 
signed,  sealed,  and  dehverea  by  two  off  As 
dhectors  of  the  company,  in  the  pteseace  of 
Registrar  Scaife,  resident  secretary.  This  state- 
ment on  the  face  of  the  policy,  tiiat  all  acts  wtR 
done  to  render  the  execution  complete,  wUch  is 
aGi:nowledgcd  by  the  directors  who  executed  it, 
must,  I  thmk,  be  taken  to  be  condosive  agaiost  ths 
company,  that  it  was  not  only  dgnad  and  sesled, 
but  also  deUvered.  We  all  know  the  formal  mods 
of  executing  a  deed  by  the  words,  **  I  d^v«r  this  as 
my  act  and  deed,"  a  form  which,  no  dooht,  or  sons- 
thing  equivalent  to  it,  was  observed  on  this  oocanos. 
The  pohcy,  most  probably,  was  afterwards  giten  to 
the  secretary  to  be  kept  till  called  for.  Kow,  al- 
though the  poKcy  was  thus  retained  hj  the  com- 
pany when  formal  execution  of  it  took  places  they 
hdd  it  for  the  pits.,  whose  property  it  became  from 
tint  moment.  It  is  a  mistake  to  simpose,  as  some 
of  the  learned  judges  have  done,  that  the  poGcy 
wanted  its  complete  binding  effect  tSSL  it  was  defi- 
vered  to  and  accepted  by  LascaridSL  The  nsage  fd 
insurance  companies  to  keep  the  policj  nntfl  seat 
for  by  the  assured  or  his  broker,  is  not  for  the 
purpose  of  completing  the  instrument  by  a  ddiveiy 
personally  to  tne  party  or  his  agent,  bnt  merely  ss 
a  matter  of  convenience.  And  as  to  Lasoandi's 
acquiescence  and  acceptance  being  necessary  to 
complete  the  contract,  I  apprehend  that  there  is  no 
\^tisi6l1(^x  such  an  ofdnion.    lie  was  the  broker 
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He  prepared  the  slip  according  to  his  directions. 
When  the  policy  was  executed  in  exact  conformity 
to  his  instructions  bis  duty  was  so  far  diadbarged, 
and  without  the  authority  of  the  pits,  he  could  not 
refuse  to  accept  it.  They  had  effected,  through 
their  agent,  a  complete  binding  contract,  which  they 
alone  could  have  a  right  to  abandon.  It  is  luurdly 
necessary,  after  the  preceding  observations,  to  say 
anything  upon  the  second  question  as  to  the  sup* 
posed  cancellation  of  the  policy.  All  the  judges 
seem  to  have  thought  that,  if  the  contract  was 
binding,  Lascaridi  had  no  authority  to  cancel  it. 
The  company  could  not  have  been  led,  from  any- 
thing in  the  previous  transaction  respecting  the 
same  vessel,  to  suppose  that  Lascaridi  was  autho- 
rised to  act  beyona  the  ordinary  scope  of  the  autho- 
rity of  a  broker.  It  is  one  thing  to  cancel  a  slip 
wiuch  is  merely  the  inception  of  a  contract,  and  to 
change  the  terms  of  the  proposal  for  an  insurance, 
and  an  entirely  different  one  to  release  the  under- 
writers from  their  liability  upon  a  policy.  It  is 
quite  clear  that  Lascaridi  had  no  authority  from 
the  pits,  to  relinquish  on  their  behalf  the  benefit  of 
a  contract  to  which  they  were  entitied,  and  that  the 
company  had  no  reason  to  suppose  that  he  possessed 
any  such  authority.  I  think  that  the  judgment  of 
tiie  Ex.  Ch.  was  wrong,  and  ought  to  be  reversed, 
and  that  judgment  should  be  entered  for  the  pit. 

Lord  Cranwobth. — My  Lords,  my  noble   and 
learned  friend  has  gone  so  fully  into  the  facts  of 
this  case  that  I  shall  not  further  advert  to  tiiem ; 
but  I  shall  assume  that  they  are  present  to  the  minds 
of  your  Lordships.    There  is  one  part  of  tbds  case 
which  seems  to  me  to  admit  of  no  doubt.    If  the 
policy  was  so  executed  as  to  have  become  a  complete 
instrument  binding  on  the  resps.,  and  giving  a  good 
right  of  action  to  the  apps.  in  the  event  of  a  loss.  I 
think  it  is  clear  that  they  could  not  cancel  it  at  ue 
instance  of  LascaridL    They  had  a  right  to  consider 
him  as  having  authority  to  do  all  which  a  broker 
can  do  in  dlsdbarge  of  ms  duty  in  effecting  a  policy, 
and  they  might  safely  setUe  with  him  in  case  of  a 
loss,  if  that  be  the  ordinary  mercantile  usage ;  but 
there  is  no  suggestion  that  it  is  part  of  the  ordinary 
duty  or  power  of  a  broker  to  cancel  an  agreement 
once  validly  and   completely  entered   inta    The 
only  semblance  of  plausibility  in  support  of  sudh 
an  argument  was  the  fact  that  he  had  on  a  previous 
occasion  had  an  authority  expressly  delegated  to 
him  by  the  apps.  not  to  cancel  a  policy^  but  to 
cancel  a  slip.    They  had  originally  proposea  through 
Lascaridi  to  effect  a  policy  on  tiie  Leonidaa  with 
the    resps.    on   terms    materially   differing   from 
that  ultimately  acted  on,   and  a   slip  had   been 
signed   and  handed  to  the  resps.   for  that  pur- 
pose five  days  before  the  signing  of  the  slip  on  the 
30th  April;   but  on  that  latter  day,  and  before 
anything  had  been  done,  Lascaridi  called  on  the 
resps.  at  the  instance  of  the  apps.,  expressing  their 
desire  to  substitute  the  terms  of  insurance  ulti- 
mately acted  on  for  those  originally  proposed.    To 
this  the  resps.  agreed,  and  the  slip  dated  the  30th 
April  1861  was  accordingly  prepoSred,  and  left  with 
the  company  as  the  groundwork  of  the  policy  to  be 
prepared  by  them.    It  was  suggested  that  the  apps. 
had  thus  authorised  Lascaridi  to  make  this  import- 
ant change  in  the  nature  of  the  contract  to  be 
entered  into,  and  the  company  might  reasonably 
suppose  he  had  authority  to  sanction  the  cancella- 
tion of  a  policy  already  validly  binding  on  the 
assurers.  To  this  I  cannot  accede,  as  it  is  admitted 
that  Lascaridi  had  not  in  fact  any  authority  to  cancel 
the  policy  of  the  1st  May.  If  it  was  a  bmding  in- 
strument his  act  cannot  affect  the  apps.  unless  it 
was  done  according  to  some  ordinary  course  of 
business  which  would  warrant  it.    I  can  see  nothing 
whatever    to  warrant  such  an  assumption;  and, 


indeed,  the  point  was  not  much  insisted  on.    The 
point  really  argued  was,  that  the  circumstances  are 
not  such  as  to  show  that  any  absolute  liability  ever 
attadied  on  the  resps.    The  policy  it  is  said  did  not 
become  a  binding  contract  on  the  resps.  until  it  had 
been  taken  from  the  office  by  the  apps.  or  their 
broker,  and  been  accepted  by  them  as  the  terms  by 
which  they  were  to  be  bound.    There  is  no  direct 
evidence  as  to  what  actually  took  jdace  when  the 
I>oUcy  was,  according  to  the  practice  as  stated  in  the 
language  of  the  special  case,  filled  up  from  the  slip 
by  the  officers  of  the  company,  but  as  the  policy 
purports  to  have  been  signed,  sealed,  and  delivered  by 
two  directors  of  the  company  in  the  presence  of  the 
registrar,  in  pursuance  of  the  powers  and  directions 
contained  in  the  deed  of  settlement  of  the  company, 
the  fair  inference  isthatthat  was  thecourse  prescribed 
by  the  deed,  and  that  that  course  had  been  duly 
followed ;  but  as  to  the  effect  of  what  was  so  done  the 
parties  differ.     The  app.  contends  that  by  thus 
signing,  sealing,  and  delivering  the  policy  the  direc- 
tors oofade  it  an  instrument  thenceforth  binding  on 
the  company.     On  the  other  hand,  the  company 
(now  resps.)  contend  that  until  the  policy  was  taken 
away  by  the  assurer  or  his  broker  it  did  not  become 
binding  on  them.    This  latter  view  is  that  which 
has  been  taken  by  the  great  majority  of  the  learned 
judges,  and  it  is  therefore  not  without  some  hesita- 
tion that  I  have  arrived  at  a  different  conclusion, 
and  that  I  concur  with  the  opinions  of  the  small 
majority  of  the  judges  who  heard  the  case  when  it 
was  argued  at  your  Lordships'  bar.    I  am  of  opinioQ 
that,  from  the  moment  when  the  directors,  acting,  as 
I  infer  thev  did,  in  pursuance  of  the  powers  and 
duties  conferred  and  imposed  on  them  by  the  deed 
of  settiement,  executed  the  policy,  it  became  abso- 
lutely binding  on  the  company,  and  that  it  was  not 
necessary  to  give  it  binding  efficacy  that  it  should 
be  taken  away  by  the  app.  or  his  broker.    I  come 
to  this  conclusion  on  the  following  grounds:^ In 
the  first  place  the  efficacy  of  a  deed  depends  on  its 
bttng  sealed  and  deliver^  by  the  maker  of  it,  not 
on  h^  ceasing  to  retain  possession  of  it    This  as  a 
general  proposition  of  law  cannot  be  oontroverted* 
It  is  not  affected  by  the  circumstance  that  the  maker 
may  so  deliver  it  as  to  suspend  or  qualify  its  bind- 
ing effect    He  may  declare  that  it  sludi  have  ne 
effect  until  a  certain  time  has  arrived,  or  till  some 
condition  has  been  performed,  bat  when  the  time 
has  arrived,  or  the  condition  has  been  performed, 
the  delivery  becomes  absolute,  and  the  maker  of 
the  deed  becomes  absolutely  bound  by  it,  whether 
he  has  parted  with  the  possession  or  not.    Until  the 
specified  time  has  arrived,  or  the  condition  has  been 
performed,  the  instrument  is  not  a  deed  :  it  is  a 
mere  escrow.    If,  therefore,  the  directors  who  exe- 
cuted this  policy  delivered  it  only  conditionaUy, 
that   is,    to  take  effect   only    when   taken   away 
by  the  app.  or  his  broker,  then,  as  it  was  not  so 
taken  away,  it  never  became  operative.    But  I  can 
discover   nothing   leading   to  the   inference  that 
there   was   any   such   condition   attached  to  the 
delivery.    The  expression  in  the  case  that  the  policy 
is  kept  by  the  company  until  sent  for  by  the  assured 
or  his  broker,  can  only  mean  that  this  is  the  ordinary 
course  of  practice.    But  such  a  practice  cannot, 
without  more,  have  the  effect  of  converting  that 
which  would  otherwise  be  an  absolute,  into  a  con- 
ditional delivery— of  converting  delivery  as  a  deed 
into  delivery  as  an  escrow.  The  practice  referred  to 
is  at  least  inconsistent  with  the  hypothesis  of  delivery 
as  an  escrow.    A  policy  of  this  company  can  only  be 
executed  Qas  I  presume)  when  a  certain  number  of 
the  directors  and  officers  of  the  company  are  assem- 
bled, and  this  explains  why  it  is  executed  in  the 
absence  of  the  party  assured.    The  practice  assumes 
previous  assent  on  the  part  of  the  assured  to  the 
policy  to  \k^«i»^^<QiSiA^  \S;»\]kxdw«uKs»^j^^  A^s&^:>s^« 
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the  practice  tbat  [he  u*ared  ihoold  call  for  or 
eximinc  the  policy  before  he  tshe*  it  away,  but  thftt 
be  should  lend  for  it,  eridently  treatiog  it  at  an 
ingtrument  complete  vfaea  it  la  taken  away  from 
the  office.  If,  wben  it  hat  been  Mnt  to  hitu,  lie 
■hoold  ditcover  that  it  is  not  conlotmable  with  tlie 
■lip,  hii  only  remedy  irould  be  a  remedy  in  equity 
to  get  it  corrected  aceording  to  the  real  meaning  of 
the  parties.  I  knov  of  nothing  intermediate  between 
a  deed  and  an  escmir.  If  the  policy,  irhcn  aigncd, 
•ealcd,  and  delivered  by  the  directors,  docs  not 
thereby  immcdialelj  become  the  deed  of  the  com- 
pany, I  do  not  lee  when  and  how  it  afterwords 
acquires  that  character.  The  practice  is,  that  it 
Aould  be  kept  by  the  company  till  icnt  fur  by  the 
assured  or  nis  broker,  not  till  the  assured  has 
bad  an  opportnnity  of  examimn;  it,  lo  as  to 
ascertain  tlut  it  conform!  with  the  slip.  It  can 
hardly  be  argued  that,  after  the  assured  has 
sent  for  and  obtained  posseiilon  of  it,  tlie  com- 
pany is  not  booDd  by  it,  eren  if  it  Is  not  in  con- 
lonnity  with  the  ilip.  Suppose  the  liability  of  the 
company  according  to  the  slip  was  to  endure  for  a 
year,  but  that  by  the  policy  it  ii  restricted  to  six 
months.  The  ataured,  on  rcceiTing  the  policy  and 
discovering  the  error,  might  well  object,  and  iniiat 
on  haviog  a  difFerent  policy  ;  but  yet,  if  a  loss 
ahonld  happen  within  the  six  months,  it  surely 
cannot  be  doabtcd  that  the  company  would  be  liable 
«n  the  policy  actually  executed.  So  if  a  loss  should 
occni  while  the  policy  remains  in  the  office,  in 
consequence  of  the  assured  baring  carelessly  for- 
gotten to  send  for  it.  This  can  only  be  becauM  it 
had  been  completely  executed,  thougti  never  wen 
and  approred,  by  the  assored,  and,  If  executed,  I 
am  of  opinion  that  It  became  complete  when  signed, 
sealed,  and  delivered.  If  the  uaage  had  been  that 
it  should,  after  being  signed,  sealed,  and  deLvered, 
remain  in  the  hands  of  ^e  secretary  till  the  assured 
or  bis  broker  had  done  some  act  signifying  his 
approbation  of  it,  that  might  have  raised  a  question 
whether  until  that  approbation  had  been  expressed 
it  was  more  than  an  escrow.  But  no  such  usage  is 
stated ;  on  the  contisry.  the  thing  sent  for  by  the 
assured  or  bis  broker  is.  as  I  have  already  stated, 
clearly  looked  to  as  something  complete  before  it  Is 
taken  from  the  office,  not  as  a  document  to  be  made 
perfect  aflerwarda  by  some  act  of  the  assured.  On 
these  grounds  I  have  come  to  the  conclusion,  after 
mnch  consideration,  that  the  three  learned  Judges 
who  were  the  majority  giving  thmr  opinion  to  your 
Lordships  were  right,  and  so  that  judgment  ought 
to  be  tor  the  Kpgt. 

Judgmtnt  reoened,  onrf jurfjmenl  givtafor  At  ph. 

Attorneys  for  the  apps,  Celterill  and  Som. 

Attonteys  for  the  reaps.,  &^  and  Carlutright. 
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covnoHi. 

Bepi>[t«d  bj  iuia  Patiuoi,  Eiq.,  BuilsWt-at-Liw. 

Ihaiday,  Jidg  2o,  IS67. 

(Present— The  Right  Hon.  Sir  W.  Eauc,  Sir  J.  W. 

CoLYiLLE,  Sir  E.  V.  WlLLUMS,  and  Sir  B.  T. 

KiKDEBSLET.) 

TOB  VsLASQintz. 

a  of  proof. 

Whgrt  thtrt  art  acts  of  lugligenct  m  the  part  of  Me 
mtaUr  and  crae  mhieA  mm  have  eontribalta  to  a 
ta/Zimoa  a*  lodl  at  fauit  on  tie  part  of  the  pilot,  it  it 
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give  tkt  pUol  ihe  eaHktt  paitibit  informatiiM  of  m 

iqipToada*g  ccue/. 

This  was  an  appeal  from  an  interlocutory  tea- 
tence  or  decree  of  the  High  Court  of  Adminhy. 

The  cause  arose  out  of  a  collialoa  which  occnmd 
between  the  barque  Star  of  Ctghn,  of  which  the 
reaps,  are  the  owners,  and  the  screw  steamsh^ 
Vtlatqucx,  of  which  the  apps.  are  the  ownos. 

The  collision  took  place  about  7.30  p.m.  on  the 
1 1th  Oct.  1866,  off  the  coast  of  Kent,  between  St. 
^fargarct's  Bay  and  Klngsdowi 


I'oint  de  Ualle,  with  a  general  cargo,  and  the 
Vtiatqtiez,  which  ia  a  screw  steamer  of  811  tons 
rt^tcr,  was  on  a  voyage  from  Malaga,  in  Spain,  to 
the  port  of  London,  with  a  general  cargo. 

At  the  time  when  the  vessels  sifted  one  another 
1  lie  coarse  of  the  Vthtqaez,  as  given  by  herself,  was 
N'.E.  by  N.,  and  the  course  of  the  Star  of  C^Ah,  u 
given  by  herself,  was  S.W.  by  S. 

The  wind  was  blowing  a  fresh  breeie  fion 
1'^.  by  8.,  and  the  weather  was  clear  bat  dark. 
'Ilic  Star  of  Ctyhn  was  under  all  plain  sail  e«^ 
lier  mainsail,  and  (as  was  stated  in  her  pleadings] 
was  going  Uuough  the  water  at  the  rate  cd  between 
aix  and  seven  knots  an  hour.  The  Vtlatma  wis 
under  steam  alone,  and  waa  going  through  the  wstct 
at  the  rate  of  about  aii  knots  an  hour. 

Under  these  circumstances  it  was  the  duty  of  the 
Vtlatqua  to  keep  out  of  the  way  of  the  Scot  ^ 
'.>yon,andit  was  the  duty  of  the  Star  ^  CtyhnVi 
keep  her  course. 

The  I'datqaex  was  in  charge  of  a  duly  licenaed 
jiilo^  who  had  been  taken  on  board  her  by  com- 
pulsion of  law. 

The  Star  of  Cegbm,  when  first  seen,  was  about 
ihree-qoartert  of  a  mile  oft,  and  was  on  the  star- 
board bow  of  the  Vtlamtt.  The  helm  of  the 
Veiatqiux  was  starboarded  oy  order  of  her  [dlot,  and 
upon  the  red  light  of  the  Star  of  Ctylon  coming  inls 
view,  the  helm  of  the  Vtiugiia  was  by  order  of  bet 
pilot  pnt  hard  a-itarboard,  and  her  engines  wen 
stopped,  but  a  collision,  nevertheless,  ensued. 


was  o^:aaloned  by  the  Star  of  Cayba  having  ink- 
properly  ported  her  helm  instead  of  having  kift 
lier  course ;  and  secondly,  that  if  the  fVatgtB 
was  in  anv  degree  in  fault,  the  fault  was  acdely  thtf 
of  her  pilot,  and  that  as  ahe  had  been  taken  on 
board  by  compulsion  of  law,  the  appa.  wen  bM 
liable  for  the  damage  occasioned  by  the  colliaiaa. 

It  was  admitted  on  the  part  ot  the  re^s.,  tbt 
owners  of  the  Star  of  CwJtn,  tbat  the  hdm  ot  Ibe 
Star  of  Cvglon  was  ported  atid  pot  hard  a-port,  but 
it  was  alleged  on  her  beJialf  tbat  her  helm  was  not 
ported  imtil  the  Vtlampax  had  approatlied  so 
near  to  her  on  ber  port  bow  as  to  involve  risk  gf 


'Ilie  evidence  was  taken  orally  ^  open  oonrtand 
the  learned  Jadge  ot  the  court  below  was  ssnaied 
by  two  of  the  dder  brethren  ot  the  Trinity  Cope- 

The  cause  was  beard  on  the  Ilth  Nov.  1666,  whea 
the  learned  judge  of  the  court  below  pronounosd 
the  Vtkuquec  to  have  been  solely  to  Uame^  and  that 
the  fault  was  not  sole^  that  of  the  [ulot,  irr*""^ 
as  the  crew  of  the  Vtlaiquei  were  to  blame  for  Det 
having  kept  a  sufficient  look-ont,  he  thoteftve  mads 
the  nsnal  decree  condemning  the  anis.  and  thdr  baS 
in  the  damages  proceeded  for.  Hta  judgment  *if 
as  follows : — 


in  pari  lo  the  oceidod,  as  /or  \ 
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respectiye  duties  of  the  two  vessels  at  the  time  when 
they  were  approaching  each  other.  But  I  have  very 
great  doubt  as  to  what  were  the  actual  facts  to 
which  I  must  request  your  particular  consideration. 
This  is  a  collision  between  a  vessel  going  down 
Channel  and  a  Spanish  steamer  coming  up.  The  state 
of  the  weather,  according  to  all  representations,  is, 
that  it  is  was  a  fine  evening.  The  collision  oc- 
curred about  half -past  seven.  There  is  nothing  in 
the  state  of  the  weather  which  requires  particular 
observation,  nor  does  it  appear  that  there  was  any 
circumstance  at  all  of  any  importance  before  the 
collision  itself.  I  will  now  direct  your  attention  to 
the  conduct  of  the  Star  of  Ceybn,  the  vessel  that  was 
going  down  the  Channel.  She  was  going  down  the 
Channel,  as  you  have  heard,  at  the  rate  of  about 
six  knots  an  hour,  her  course  was  westward,  she 
had  the  wind  from  the  eastward,  and  had  the  tide 
with  her  at  the  time.  She  had  therefore  every 
advantage;  and,  according  to  her  own  statement, 
which  I  must  presume  for  the  moment  is  true,  she 
descried  the  steamer,  the  Velasquez,  at  a  very  con- 
siderable distance.  We  are  so  accustomed  to  hear 
distance  variously  described  by  witnesses  on  board 
ship^  that  I  say  nothing  about  the  amount  of  the 
distance  at  which  the  steamer  was  seen,  but  she  was 
seen  from  a  very  ample  distance  to  enable  the  Star 
of  Ceylon  to  do  what  she  thought  fit  to  do.  Now 
these  two  vessels  approach  each  other,  and  the  first 
question  in  dispute  is,  did  the  steamer  approach  the 
Star  of  Ceylon  on  her  starboard  side  or  on  her  port 
side  ?  I  will  assume  for  a  moment  that  she  ap- 
proached her,  according  to  the  statement  of  the /S^or 
of  Ceylon,  on  the  port  side.  It  appears,  according  to 
tne  evidence  of  her  master,  that  the  vessels  approadhed 
each  other  in  nearly  opposite  directions;  then  he 
says,  observing  the  steamer's  light  to  be  a  little  on 
the  port  bow,  from  a  point  and  a  half  to  two  points, 
he  directed  the  person  at  the  helm  to  keep  the  light 
on  the  port  side.  Now  what  did  the  master  mean 
to  say,  or  mean  to  be  understood,  by  that  direction? 
If  it  was,  as  has  been  contended,  an  instruction  to 
alter  his  helm  and  to  change  his  course,  then  un- 
doubtedly the  master  of  the  vessel  was  to  blame ; 
but  I  have  very  great  doubt  whether  that  was  the 
meaning  of  the  master's  orders  to  the  man  at  the 
helm.  I  am  inclined  very  much  to  think  that  the 
order  to  the  man  at  the  helm  was  to  this  e£fect — 
*'  We  are  now  meeting  each  other  in  such  and  such 
a  direction.  I  presume  the  course  of  the  steamer 
will  continue  unaltered.  I  mean  our  course  to  be 
unaltered.  The  present  course  of  the  steamer  is 
on  the  port  side,  you  keep  that  course  " — and  that, 
in  point  of  fact,  that  order  was  in  no  way  directing 
the  course  of  the  vessel  to  be  altered.  Then  the 
facts  really  appear  to  be  that  these  two  vessds  ad- 
vanced, coming  nearer  one  to  the  other,  and  that  at 
a  later  period,  when  the  master  says  he  appre- 
hended danger  (and  whether  he  properly  appre- 
hended danger  or  not  is  entirely  for  your  decision), 
he  first  ported  the  helm,  and  then,  at  a  short  inter- 
val, findmg  the  two  vessels  were  approaching  each 
other,  and  that  there  was  danger  of  collision,  he 
ordered  the  helm  hard  a-port,  but  that  in  conse- 
quence of  the  Velasquez  having  starboarded  her 
helm,  according  to  his  statement,  and  altered  her 
course  by  passing  from  the  port  side  to  tiie  star^ 
board  side,  in  consequence  of  that  alteration,  the 
collision  took  place.  If  you  believe  that  to  be  the 
state  of  the  case,  I  think  we  can  have  no  difflciUty 
in  finding  the  steamer  to  blame.  Whether  it  was 
or  was  not  the  fault  of  the  pilot  is  to  be  considered 
presentiy.  I  come  now  to  the  course  of  the  steamer. 
She  was  under  the  care  of  a  regular  pilot,  proceed- 
ing up  Channel,  the  wind  against  her,  the 
tide  against  her,  under  steam  only,  proceeding 
to  the  port  of  London,  and  she  descried  the 
Star  of  Ceylon  at  a  comparatively  short  distance  com- 


pared with  the  distance  at  which  it  appears  the  Star 
of  Ceylon  had  seen  her,  the  Vekuquez.  Now,  the  first 
question  is.  Was  there  an  adequate  look-out  ou 
board  the  Vekuquez  f  There  was  a  person  on  the 
look-out,  no  doubt,  but  I  must  say  I  have  very 
great  difficulty  in  understanding  the  evidence,  as  it 
is  given,  with  regard  to  the  efficiency  of  the  look- 
out. The  next  question  is.  Was  the  Velasquez  on  the 
port  side  or  on  the  starbcMird  side  ?  According  to 
the  rules,  as  you  well  know,  she  had  a  perfect  right 
to  go  ei^er  on  the  port  side  or  on  the  starboard 
side,  but  to  keep  out  of  the  way  of  the  sailing 
vesseL  Are  you  of  opinion  that  she  was  proceed- 
ing, we  will  say,  nearly  ahead,  and  that  she  did,  at 
too  late  a  period,  starboard  her  helm;  and  that, 
in  order  to  avoid  the  collision  which  subsequentiy 
occurred,  the  helm  of  the  Star  of  Ceylon  was  ported? 
Then,  with  regard  to  the  last  question.  If  the 
steamer  is  to  blame,  did  that  blame  attach  on  the 
pilot  or  on  the  ship  ?  I  can  see  no  reason  at  the 
present  moment  to  say  (with  the  exception  whether 
there  was  a  good  look-out  or  not)  that  any  blame 
attached  to  the  ship.  I  should  be  inclined  to  think, 
if  the  helm  was  put  improperly  to  one  side  or  the 
other  by  the  order  of  the  pilot,  the  blame  would  be 
exclusively  that  of  the  pilot.  I  ought  to  say  one 
word  about  what  you  will  find  in  the  preliminary 
act  with  respect  to  the  helm.  It  will  be  for  you 
to  consider  whether  there  is  any  peculiarity  in  this 
helm  (looking  at  tiie  whole  of  the  evidence)  so  great 
that  the  pilot  was  misled  and  mistaken  when  he 
gave  the  order,  and  that  the  effect  of  it  was  exactiy 
the  contrary  to  what  he  intended. 

AJler  consultation.—Jn  this  case  we  arc  of  opinion 
that  no  bhune  attaches  to  the  Star  of  Ceylon,  Wo 
think  that  the  whole  blame  attaches  to  the  steamer, 
that  blame  attaches  to  the  pilot,  and  that  blame 
attaches  to  the  crew  who  navigated,  from  the  want 
of  a  good  look-out 

The  Velasquez  now  appealed. 

Brett,  Q.  C.  and  Clarkson,  for  the  app.,  contended 
that  the  collirion  was  caused  by  the  neglect  of  the 
Star  of  Coflon  to  keep  her  course  as  she  ought  to 
have  done ;  and  if  any  one  on  board  the  Velasquez 
was  to  blame  it  was  the  pilot,  for  whose  negligence 
tiie  apps.  were  not  liable. 

Deane,  Q.  C.  and  Murphy,  for  the  resps.,  contended 
that  the  Velasquez  did  not  keep  a  proper  look-out, 
and  neglected  to  alter  her  course  as  she  ought  to 
have  done,  and  so  contributed  to  the^  accident,  even 
though  the  pilot  also  was  negligent  * 

Cur.  adv.  vult. 

Sir  W.  Erlb.— This  is  an  appeal  on  the  part  oC 
the  owners  of  the  Spanish  steamer,  the  Velasquez. 
against  the- sentence  or  decree  of  the  High  Court  of 
Admiralty,  which  has  pronounced  that  that  vessel 
was  in  fault  in  running  down  the  late  barque,  called 
the  ^S^  of  Ceylon,  and  has  condemned  the  apps.  and 
their  bail  in  the  damages  proceeded  for,  and  costs  of 
suit  The  conflict  of  evidence  is  far  less  thaa 
generally  occurs  in  cases  of  collision.  The  undis- 
puted facts  of  the  case  are :  that  about  half-past 
seven  on  the  evening  of  the  11th  Oct  last,  the 
steamer,  beiog  in  charge  of  a  licensed  pilot,  was 
proceeding  up  Channel,  steering  north-east  by  north ; 
whilst  the  barque  was  going  down  channel,  heading 
south-west  by  south,  and  therefore  on  a  course 
parallel  to  that  of  the  steamer.  The  wind  was  east 
by  south ;  each  vessel  was  making  about  six  knots 
an  hour  through  the  water;  and  the  tide,  which 
was  against  the  steamer,  was  of  course  in  favour  of 
the  barque.  It  is  further  admitted  that  at  some 
time  before  the  collision,  the  steamer  starboarded 
her  h)elm,QC  a.^  V»M»  «j«q5s*i^  ^  \aa««s^^ 
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had  the  effect  which  starboarding  a  helm  of  the 
ordinary  construction  produces ;  and  that  the  barque 
ported  her  helm.  The  result  was  a  collision  in 
which  the  b^ue  being  struck  on  the  port  bow  bjr 
the  stem  of  the  steamer  was  sunk^  her  crew  happily 
escaping  on  board  the  steamer.  The  case  of  the 
barque  is  thus  stated :— The  mast-head  light  of  the 
ateamer  was  first  seen,  at  the  distance  of  between 
three  and  four  miles  nearly  a  head,  but  a  little  on 
the  port  bow  of  the  barque:  her  red  or  port  light 
was  subsequently  made  out  in  the  same  direction  : 
she  continued  to  approach  the  barque  on  her  port 
bow,  and  in  such  a  direction  as  to  involre  dang^^ 
of  a  collision  unless  one  of  the  ressels  i>orted  ;  and 
aa  no  alteration  was  made  in  her  course  when 
the  two  vessels  were  so  near  that  it  was  dangerous 
for  the  barque  to  keep  on  her  course,  the  helm  of 
the  latter  was  ported.  Very  shortly  after  this  had 
been  done,  and  the  ressels  would  otherwise  have 
passed  clear  of  each  other,  the  steamship  was  noticed 
to  be  making  towards  the  barque,  and  as  the  only 
means  of  avoiding  a  collision,  or  lessening  the  effect 
thereof,  the  helm  of  the  barque  was  put  hard  a-port ; 
but  almost  immediately  afterwards  the  steamer 
having  shut  in  her  red  and  opened  her  green  light, 
ran  stem  on  into  the  barque," &c.  And  the  contention 
of  the  pits.,  the  owners  of  the  barque,  was,  that  the 
collision  was  attributable  soldy  to  the  carelessness, 
negligence,  and  want  of  skill  of  those  on  board  and 
in  charge  of  the  said  steamship,  more  especially  in 
their  having  omitted,  either  ftrom  want  of  a  good 
look-out  or  otherwise,  to  take  within  sufficient  time 
the  proper  measures  to  keep  clear  of  the  barque. 
The  defence  on  the  part  of  the  steamer  raised  the 
following  case  :—**  The  barque  was  first  seen  at  the 
distance  of  about  three  quarters  of  a  mile  from,  and 
being  from  two  to  three  points  on  the  starboard  bow 
of,  the  steamer,  and  with  no  light  then  visible  on 
board  the  latter.  The  steamer  starboarded  by  order 
of  the  pilot,  and  her  head  went  off  to  port,  and  she 
kept  out  of  the  way  of  the  barque ;  but  the  latter 
improperly  deviated  from  her  course,  under  a  port- 
helm,  and  exhibited  a  red  light  to  those  on  board 
the  steamer,  and  caused  danger  oi  collision ;  where- 
upon, by  order  of  the  pilot,  the  steamer  hard  a-star- 
boarded  and  stopped  her  engines;  but  the  barque 
neverthdess  ran  into,  and  with  her  port  bow 
before  the  fore  rigging  struck  the  steamer  on  her 
stem  and  starboard  bow."  And  the  contention  of 
the  def ts.  was  that  the  collision  was  caused  by  the 
negligent  and  improper  navigation  of  the  barque. 
Another  and  distinct  ground  of  defence  was,  that  if 
the  cession  wy  in  any  way  occasioned  by  anybody 
on  board  the  steamer,  it  was  occasioned  solely  by 
the  licensed  pilot,  whose  orders  in  respect  of  her 
navigation  were  promptly  and  implicitly  obeyed  by 
her  master  and  crew.  In  the  circumstances  stated 
it  was  the  duty  of  the  steamer  to  keep  out  of  the 
way  of  the  sailing  vessel ;  and  provided  the  did  so 
effectually,  she  was  at  liberty  to  do  it  either  by 
starboarding  or  by  porting  her  helm.  On  the  other 
hand,  it  was  the  duty  of  the  barque  to  keep  her 
course,  and  she  cculd  be  excused  for  deviating  from 
it  only  by  showing  that  it  was  necessary  to  do  so  in 
order  to  avoid  immediate  danger.  The  learned 
Judge  of  the  High  Court  of  Admiralty,  after  con- 
sidering the  evidence,  with  the  aid  of  the  Trinity 
Masters,  came  to  the  conclusion  that  no  blame 
attadied  to  the  barque;  that  the  whole  Uame 
attached  to  the  steamer;  that  blame  attached  to 
the  pilot;  but  that  blame  also  attached  to  the 
crew,  by  reason  of  the  want  of  a  good  look-out. 
At  the^  close  of  the  argument  for  the  appe.  their 
Lordships  intimated  their  opinion  that  no  gpround 
had  been  made  for  disturbing  this  judgment  in  so 
far  as  it  /oand  that  as  between  the  coUidiug  vessels  .  . 
tbe  BteamerwM  solely  in  fault.  The  coTic\u%Km%y 
which  they  drew  from  the  evidence  were ;  \\\at  \Yft  \ 


vessels  were  meeting  port  side  to  port  side ;  that  the 
steamer  took  no  steps  to  avoid  the  barqve  mrtil  the 
vessels  were  very  near  each  other;  and  that  in 
these  circumstances  the  barque  was  justified  in 
porting  her  heUn  when  she  did  port  it ;  whilst,  on 
the  other  hand,  the  starboarffing  of  the  hrim  of  tiie 
steamer  when  it  took  place  was  a  dangerous  and 
improper  manosuvre,  and  the  immediate  cause  of 
the  collision.  Upon  the  question  whether  the  cost 
below  was  justified  in  holding  that  bhune  attached 
to  the  crew  as  w^  as  to  the  pilot,  their  Lordships 
having  heard  both  sides,  reserved  their  judgment ; 
and  it  is  that  question  alone  which  we  have  now  to 
determine.  It  has  been  establiriied  by  a  long  course 
of  decisions,  both  in  the  High  Court  of  Admiralty 
and  at  this  boMrd,  **  that  to  entitle  the  owners  of  a 
ship  whidi  is  under  the  charge  of  a  licensed  pilot  to 
the  benefit  of  the  provision  in  the  Act  which  exempts 
them  from  liability  where  the  collision  has  been 
occasioned  by  the  fault  of  the  pilot,  it  lies  upon 
them  to  prove  that  it  was  caused  solely  by  his  fault** 
To  show  to  what  extent  this  general  harden  lies 
upon  the  owners,  it  is  sufficient  to  cite  the  case  of 
the  Schwalbej  14  Moore,  241.  There  the  cause  of 
cession  was  an  improper  starboarding  of  tbe  hefan ; 
an  act  ci  navigation  presumably  attributable  to  aa 
order  from  the  pilot.  Yet  the  owners  were  heU 
liable  because  they  had  failed  to  prove  expressly 
that  the  order  to  starboard  was  given  by  the  pilot. 
Lord  Chelmsford,  in  delivering  the  judgment  of 
tins  committee,  said :  **The  owners  therefore  fail  in 
the  eiddence  necessaiy  to  transfer  the  responsibility 
from  themselves ;  and  without  considering  whethff 
there  was  any  negligent  act  or  omission  on  the  part 
of  the  crew  of  the  Schwalbe,  their  Lordships  think 
it  sufficient  to  say  that  the  owners  have  not  suc- 
ceeded in  establishing  that  the  collision  is  to  be 
attributed  solely  (if  at  all^  to  the  fault  of  the  pilot** 
Again,  the  cases  have  clearir  established  that  if, 
for  any  act  or  omission  which  contribnted  to  the 
accident,  the  master  or  crew  is  too  blame,  then, 
although  the  pilot  is  also  to  blame,  the  owners  are 
not  exempted  from  liability.  One  of  the  strongest 
cases  of  this  kind  is  that  of  the  ChriMiiama,  7 
Moore,  160,  for  there  every  act  of  omission  (and 
there  were  several  of  them)  whidi  contribnted  to 
the  accident  was  an  act  for  whidi  the  pilot  was  to 
blame ;  yet,  inasmuch  as  for  one  of  them,  viz.,  tbe 
omission  to  strike  and  haul  down  certain  yards 
and  masts,  the  master  was  held  to  be  also  in  fault, 
the  owners  were  not  exonerated  from  liabflity. 
On  the  other  hand,  such  cases  as  the  Gorge, 
4  Notes  of  Cases,  161,  and  the  Aths,  5  Notes  of 
Oases,  50,  seem  to  show,  that  if  it  be  proved  on  the 
part  of  the  owners  that  the  pilot  was  in  fault, 
and  there  is  no  sufllcient  proof  that  the  master  or 
crew  were  also  in  fault  in  any  particular  tririch 
contributed,  or  may  have  contributed,  to  the  acci- 
dent, the  owners  Mrill  have  relieved  themselves  of  the 
burden  of  proof  which  the  law  casts  upon  tiiem. 
If,  however,  the  evidence  shows  that  there  were 
acts  of  n^igence  on  the  part  of  the  naaster  and 
crew  which  may  have  contributed  to  the  accident, 
as  wdl  as  fault  on  the  part  of  the  x>ilot,  the  duty 
of  showing  that  the  former  did  not  contribute  in 
part  to  the  accident  seems  to  be  involved  in  the 
obligation  of  the  owners  to  prove  that  the  efoaa 
causcms  of  the  collision  was  exclusively  the  fault  of 
the  pilot.  The  lona,  4  Moo.  N.  S.  836,  one  of  tiic 
most  recent  cases  decided  by  this  committee,  seems 
to  go  the  f  uU  length  of  this  proposition.  We  have 
now  to  apply  theie  principles  to  the  present  case. 
What  are  the  facts  deposed  to  by  the  pilot  and  crew 
of  the  Vekuquez,  who  alone  can  speak  to  what 
passed  on  board  that  vessel  ?  The  pilot  (p.  20)  says 
that  he  was  on  the  forepart  of  the  bridge ;  tiiat  he 
finX  ^w  «k  %'^  Q\i  his  starboard  bow  when  the 
^ltxcv^«'<««A«iQK>^^^Ds»fe-«Cf^»^«^  that 
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he  iiw  DO  light ;  that  be  onlered  the  helm  to  be 
atuboarded ;  that  the  Vilatquv:  obej«d  her  bdm, 
and  that  shortly  after  be  had  gJTen  this  order  be 
uw  the  red  light  of  the  barqne  open.  The  look-ont 
DUO  (a  Spaniard)  tKjt  (p.  2B),  that  he  lint  saw  the 
barque  on  the  atarboard  \xm,  and  distant  about  a 
mile,  more  or  lesa ;  that  he  too  »sw  no  light ;  and 
that  he  reported  the  aalo  to  the  mate  Cb1>(>  <* 
Spaniaid).  And  the  mate  who  waa  on  the  biidn 
vith  the  pilot  says  (at  p.  S5),  that  when  the  look- 
out man  sang  ont  m  Spani^  "A  *e«tel  on  star- 
boatd  "  he  looked  towards  the  pilot,  who  wu  then 
lookinK  to  starboard  with  his  glaiaet ;  that  he  (the 
witness)  looking  in  the  same  direction,  saw  the 
barque  about  three- quarters  of  a  mile  off ;  that, 
Siereapon,  the  [nlot  gave  the  ugnai  for  going  to 
port ;  and  after  that  was  dooc  ha  (the  witnesa)  saw 
the  Rd  light  of  the  barqae,  having  [a'eTioiul}'  seen 
no  light.  Upon  this  evidence  it  is  no  donbt  prored 
that  the  helm  was  starboarded  br  the  order  of  the 
^ot  given  on  his  own  observation  of  the  barque, 
and  not  upon  anj  communication  to  him  of  its 
podtion.  On  the  other  hand,  it  u  to  be  obacrred 
that  this  evidence,  if  strictly  true  and  corT«:t, 
wonld  raise  some  inference  of  a  negligent  look- 
ont.  For  DOttdng  is  seen  of  the  barque  until  she 
U  witliin  s  mile  of  the  stetuner,  and  nothing  even 
then  is  seen  of  her  lights,  althougb  there  U  evidence 
in  the  cause,  believed  bj  the  court  below,  that  her 
light!  were  bumingwell;  and  the  pilot  admits  that  on 
that  particular  night  (p.  24)  ^^P^  ''Sbt  might  hare 
been  seen  three  miles  off.  Tae  evidence,  however, 
cannot  be  taken  to  be  wholly  true  or  correct.  For 
all  these  witnesses  concur  in  repretaitiag  the  barque 
as  on  the  starboard  bow  of  iSi6  steamer;  whereas 
ttkeir  Lordships  have  found,  upon  the  other  Mdence 
in  the  cause,  that  the  vessels  were  approaching 
each  other  port  side  to  port  side.  If  the  crew  nnit 
the  pilot  have  combined  coDscionaly  to  put  forp-ord 
«  false  case,  all  that  can  be  s«i<I  Is  that  the  owners 
have  failed  to  show  by  tnistworthv  evidence  that 
thefault  was  eiclouvely  the  fault  of  the  pibL  But 
if  U  be  BSfumed.  as  their  Lordshtpe  would  willingly 
assume,  that  the  witnesses  honestly  mistook  the 
ponUoa  of  the  barque,  the  natural  inference  from 
that  la,  that  if  there  bad  been  a  proper  look-obt, 
not  only  would  the  barque  have  been  descried  at  a 
greater  distance,  but  her  true  position  would  hare 
been  known.  'lia.t  it  is  the  duty  of  the  crew,  by 
means  of  a  snfflcdenl  look-out,  to  gira  to  the  nlot 
tka  catiieat  poadble  iofoimatioa  of  an  aporoaodng 
naael,  sod  •ccoiutdr  to  dcaciibe^hcT  posltloD,  was 
tfae  niinciple  eot(»Gea  in  thecaaeof  the/Daa;  and 
In  tAe  preaeot  case  It  may  wsonably  be  infected 
that  if  the  pilot  had  leceiTed  cuUer  infonnatkm  at 
the  barque,  or  bad  been  told  that  Ae  wa*  on  the 
port  side  ot  his  own  Tenel,  be  would  not  hare  given 
the  order  to  starboard  at  all,  or  woald  have  given 
it  at  a  tima  when  on  a  starboard  belm  be  could  have 
gone  clear  of  the  barque.  Thdr  Lordships  are 
thereton  onable  to  aay  that  there  b  error  in  the 
finding  of  the  very  learned  judge  of  the  Court  of 
Admiralty,  that  Uame  attached  to  the  crew  as  weU 
as  to  the  pUot  of  the  Vdatqaa,  and  they  wiU  humbly 
recommend  to  Her  Majesty  mat  this  appeal  be  dis- 
missed with  coets. 

Dtcrtt  affirmed  Kilh  eotti. 

App*.*  proctors,  CfonbtM,  Son,  and  Gocper. 

Resps.'  proctors,  Dencon,  San,  and  Rogert. 
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Th%  pit.  thipped  at  a  leaiiuai,  at  a  ctrlain  rate  of 
lEogtt  per  month,  on  hoard  the  deft.'t  ictaati  at  Londan, 
vnder  article*  Jbr  a  tommtrcial  voj/agt  ttof  to  txcttd 
Ixeioe  adaia  nuMtkt  to  liio  de  Janeirt),  and 
different  portt  in  the  Atlantic  and  Pacific,  and  to 
termiiiatt    by    the  pll't  being  brovghl  back  to  tome, 

port  in  the  United  Kingdom  or  continent  of  Eart>fe 
Maten  the  Elbe  and  Brett.  On  arriving  at  flio, 
the  deft.  nropOKif  to  tmplog  hit  vesiel  at  a  ihip  of 
Kar  III  Ae  tervice  of  llie  Peruvian  Cojrermnent  in 
tlte  hottililiet  thai  being  i:arTitd  on  betvten  Peru  and 
^ain.  The  pit.  tiereupon  refined  to  proceed  any 
lartktr  with  the  vohoge,  on  lie  ground  that  it  aat 
iHegid,  and  expated  him  to  ritlit  and  dangen  aot 
contemplated  ^  hit  agreement  teith  the  de/l.,  and  he 
acconunglu  left  the  Jtip,  without  leare,  ami  imrI  on 
^uve  at  Bio,  whsre  he  teat  arretted  f>y  the  Ptnaian 
authoritiee  at  a  deterter  from  a  Peruvian  veaiel  of 
toar,  and  committed  to  jirieon,  mhtie  he  remained 
tome  tight  or  ten  dagi.  Upon  coning  out  of  oriton 
he  found  that  the  vetttl  had  xtited  ateag,  and  that  hit 
clotAet  and  other  articles  belonging  to  him,  ichich  he 
had  left  on  board,  aere  sojk.  la  an  action  to  recover 
damagafiom  the  deJl.for  tie  ireocft  of  contract,  the 
fori/,  by  the  direction  of  the  learned  Lord  (^ief  Baron, 

found  a  vtnSetfor  the  pit.,  and  attetied  the  damage* 
rtsuttim  from  tucA  breach  mider  three  head*,  namek, 

jirtt,  131.  lOt.  for  the  lou  of  waget  ichich  the  vB. 
womi  AoM  earned  under   the  contract  had  i'l_  Mm 


nidteeoiuAi,20lfortheloitoftheeli>tiet, 

*c.;  and  thirdly,  SOL  for  general  damaget  for  the 
impriaonmaU  and  otltertnie  b\/  reaaon  of  the  dtft't 
breach  of  contract  .* 
Held,  by  Martin,  BrammeB,  ami  Vhamiell,  BB.  {dif 
mmtiente  Kellf,  C.B),  that  ale  Aamagee  giren  toJsr 
the  sKoiwf  owf  third  headt,vii.,  for  thedathet  and  the 
■     remote  to  be  made  the  m^ieet 


in  the  merchant  sRrice,  against  the  deft.,  the  cap- 
tain or  master  of  a  steam-vesad  called  tile  Thamei, 
for  a  breach  of  contract.  The  declaration  contained 
several  counts.  The  first  count  set  ont  the  agree- 
ment between  the  parties,  whereby  the  deft  agreed 
to  employ  the  pit.,  and  the  latter  agreed  to  serve  on 
board  the  Tha-nes  as  one  of  the  crew,  for  the  voyage 
from  London  to  Rio  de  Janeiro  or  any  port  or  ports 
in  North  and  South  America,  and  other  conntrie* 
and  places  specified  in  tfae  agreen^ent  and  set  fortii 
in  the  declaration,  backward*  and  forwards  if 
required,  for  a  period  not  to  exceed  twrtve  mondw, 
and  back  to  a  Snal  port  of  disdisfgein  the  United 
Kingdom  or  continent  of  Eniope  between  the  Elbe 
and  Brest,  at  certain  wages  per  calendar  month. 
Alleging  as  bicadi  that  the  &ft.  did  not  emphiy 
the  pit  to  serve  00  board,  &c,,  accordhig  to  the  taM 
agreonent,  wheieby  tiie  pit.  lost  the  uppuitnni^ot 
earning  wages,  and  was  left  at  Bio  and  was  arnated 
and  imprisoned  there,  and  deprived  of  his  ckrthes, 
Ac,  and  was  impeded  in  obt^ning  enn^oyment 
Tlw  secmd  count  vrms  similar,  but  alleged  as  breach^ 
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•greemeat,  but  prerented  him  Berring  on  board  the 
uid  ihip  doriag  s  p«rt  of  the  voyage,  by  MiliDg  and 
depaitiiig  with  bee  from  Bio  witbout  t£a  plL  The 
tbud  count,  for  inducing  the  pit.  to  enter  into  the 
uid  tgreemeut  hj  a  falM  repreientation  of  the 
intended  Tojage.  Fonrth  and  fifth  coanlt  in  tiei- 
pau  and  trorer  for  taking  ava;  and  courenioii  of 
theplt'B  clotbea  and  tooli. 

The  deft,  pleaded  1  and  2  to  the  first  count  denj'- 
ing  the  pronuie  and  the  breach.  8.  To  the  aecond 
count  denying  the  promise.  4.  To  tlie  lecond  count 
deft,  was  alwavs  ready  and  willing  to  employ  the 
pit.,  but  the  latter  absented  hiniseLf  from  the  said  . 
■hip^  and  did  not  at  any  time  offer  to  perform  his 
duties,  &C.,  but  wholly  refused  lo  to  do  or  to  be  em- 
ployed as  agreed.  6.  To  the  second  count,  mis- 
conduct of  the  pit.  before  breach  by  remaining 
absent  frem  the  ship  and  going  on  shore  without 
leave  and  neglecting  his  duties,  whereupon  deft, 
discharged  him  frem  his  service,  Ac,  which  was  the 
alleged  breach.  C.  To  the  second  count,  desertion 
by  pit.  before  breach  and  retciisionof  the  agreement 
and  discharge  of  the  pit.  by  the  deft,  thereupon. 
7,  8,  and  11.  To  the  third,  fourth,  and  fifth  counts 
respectirely,  not  guilty.  9.  To  the  fourth  count, 
leave  and  licence.  10  and  12.  To  the  fourth  and 
fifth  couata,  not  possessed.  Upon  all  which  pleat 
issue  was  joined. 

At  the  trial  before  Kelly,  C.B.,  at  GuildhoU,  on 
the  20th  and  21st  Feb.,  it  appealed  that  the  owners 
of  the  Tkama  by  charter-party,  dated  20th  Jan. 
leCG,  agreed  to  let  her  to  rhomson,  Bonar,  and  Co. 
for  all  lawful  service  and  employment  as  pc^tnargin. 
Rich  service  not  to  exceed  twelve  calendar  months, 
and  the  charter  provided  (inl«i'  alia)  that  the  ship 
was  to  proceed  to  such  ports  as  might  be  directed 
by  the  charterers  or  their  agent  on  board ;  and  also 
that  the  said  steamer  being  intended  for  the  service 
of  the  Peruvian  Oovemment,  if  she  should  be  burnt, 
captured,  sunk,  damped,  or  driven  on  shore  by 
any  enemy  of  that  Oovemment,  the  charterers 
■hould  pay  her  value  (agreed  at  45,0001)  t^  the 
owners,  or  make  good  such  damages.  The  pit. 
engaged  himself  to  deft,  as  one  of  the  crew  on  the 
2GUi  Jan.  18GG,  and  signed  articles,  the  terms  of 
which  are  set  out  in  the  declaration.  He  went  on 
board  in  the  Victoria  Docks,  and  sailed  in  her  to 
Rio,  where  he  discovered  that  the  deft,  was  about 
to  emplOT  the  Thamet  as  a  Teasel  of  war  in  the 
service  of  the  Peruvian  Oovemment,  in  the  hostili- 
ties which  were  being  then  carried  on  between  Peru 
and  Spain.  Thereupon  pit.  declined  to  proceed 
farther  with  the  vessel,  on  the  ^und  that  the 
voyage  had  become  ill^al,  and  would  expose  him 
to  risks  not  contemplated  by  his  agreement,  and  he 
accordingly  left  her  and  went  on  shore  at  Eio  as  a 
deaerter  from  a  Peruvian  ship  of  var,  and  was  com- 
mitted to  prison,  where  he  remained  some  eight  or 
ten  days.  Upon  coming  out  of  prison  he  found 
that  the  deft,  hod  sailed  with  the  Thama  to  Calhto, 
and  that  bU  bis  ctothei  and  other  articles  which  he 
had  IcftOD  board  were  gone.  Un  at  length  reach- 
ing England  he  brought  this  action  against  the 
defL 

The  facts  and  evidence  relating  to  the  character 
of  the  voyage,  and  af  the  conduct  of  the  pit.  and 
deft,  and  the  arrest  and  imprisonment  of  the  pit., 
and  the  loss  of  his  clothes,  &C.,  are  fully  set  out  in 
the  judgment  of  Kelly,  C.B,,  in  the  case  of  Bitrton  v, 
Pnkerton,  aatt,  p.  494,  and  also  in  thejadgmeats  in 
Hie  present  case,  so  that  it  is  unnecessary  to  recapi- 
tulate them  here.    The  leamed  judge  at  the  trial 
mled  that  there  was  no  defence  to  the  action  *" 
reason  of  the  voyage  on  which  the  defL  sought 
employ  the  pit.  having,  through  the  breaking  < 
of  war,  become,  if  not  illegu,  at  all  events  of  a    ^ 
different  character  from  that  contemp\kte&  b;  tbu  \  { 
tgreement,  maito  thftt  the  deft  had  wmnutWA  n.  \ 
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breach  of  contract, and  hisLordshipthereforedirected 
the  jury  lo  find  for  the  plL  The  dam^(es  claimed 
by  the  pit.  by  reason  of  the  defL's  breach  of  contract 
included  a  som  for  the  clothes  and  other  things 
belonging  to  him,  and  left  behind  by  him  in  the 
»hip  when  he  went  on  shore  at  Bio,  and  of  which 
the  fourth  and  fifth  cooot*  alleged  a  taking  and 
conversion,  and  also  consequential  damages  b 
respect  of  pit.  having  been  arrested  and  imprisoned 
H'hen  ashore  by  the  Peruvian  authorities  at  Bio  as 
,1  deserter  from  a  Peruvian  vessel  of  war  ;  and  the 
niry,  by  direction  of  the  learned  Chief  Baron, 
ii  Jessed  the  damages  resulting  from  the  breadiof 
<.,>ntract  under  separate  heads,  namely,  ISJ.  IOt.ii) 
i\spoct  of  the  loss  of  wage*  which  he  would  hats 
I  .imed  under  the  contract  bad  it  been  continued; 
:M  for  the  loss  of  the  clothes,  4c.;  and  30i.  ft* 
;^i!neral  damages  for  the  imprisonment,  and  other- 
iae  by  reason  of  the  breach  of  contract. 
Leave  was  reserved  to  the  deft,  to  move  to  enter 

.  nonsuit  or  a  verdict  for  himself,  on  the  ground 
lliat  the  facts  did  not  show  any  breach  of  contract 

111  his  part,  or  to  reduce  the  damages  by  one  or  both 

.<i  the  said  sums  of  20/.  and  301,  on  the  ground  that 

ilie  damages  in  respect  of  which  these  two  tinnt 

( respectively  given  were  too  remote.    A  rule  to 

effect,  and  also  for  a  new  trial  on  the  ground 

of  misdirection, was  accordingly  moved  for  in  Easter 
rm,  on  the  put  of  the  deft.,   when  the  Comt 

£elty,  C.B.,  and  Martin  and  Figott,  BB.,  dabitatSi 


the  point*  moved  except  to  reduce 

tlie  damages :  (see  report,  Burtm  t.  ItattrttM,  oat^ 
p.  404  ;  L.  Bep.,  2  El. ;  S6  L  J.  137,  Ex.)  A  rale 
>;;si  to  reduce  the  damages  by  the  above  sums,  or 
fur  a  new  trial  on  affldavit«  having  been  granted, 

.UoK  30.— E.  Jama  Q.C.  (with  him  Wattin  Wit- 
nana),  for  pit.,  now  showed  cause  against  it,  and 
(.'onttmded  that  all  the  damages  given  by  the  jur; 
under  the  above-mentioned  three  separate  heads 
iiere  the  direct  and  immediate  effect  and  coose- 
'jncnce  of  the  improper  condnct  of  the  deft,  in 
.'QdeeTouring  to  retain  die  pit  in  an  illegal  aervioev 
not  within  ^e  terms  or  coatemplatioii  of  tbe  agiee- 
inent  entered  into  between  them,  and  tbat^t.  was 
justified  in  giving  notice  a*  he  had  done.  The  case 
came  clearly  within  tbe  role  in  BaH^  v.  Baxtudak, 
y  Ex.  341. 

The  SoticUor-  Otiurai  (Sir  J.  B.  Eanlake,  Q,  C), 
I '.  PoliorJc,  Q.  C,  and  BoKqxu,  for  the  deft,  cootia, 
supportral  their  rule,  and  maintained  that  the 
liomoges  for  Uie  imprisonment  and  the  loss  of  the 
ulothes  were  too  remote  to  be  the  subject  of  an 
nccion.  They  were  not  the  natoial  result  of  the 
breach  of  contzacL    Ttwy  cited 

Funrt  V.  iVileoeh.S  Eut,  1,  and  notea  thueon,  in 
2  Bm.  L.  Csa.  4ST,  6th  adit 

Car,  adv.  mh. 


Bnucwsi-i.,  B. — In  this  case  I  am  of  opinion  that 
there  must  be  a  new  trial,  and  I  am  enabled  to  uf 
tbat  my  Inothers  Martin  and  Channell  aie  of  the 
same  opinion.  It  is  not  necessary  to  go  over  the 
iTbole  facts  of  the  case,  but,  in  order  to  make  what 
I  am  about  to  say  inteUtgible,  I  may  notice  that 
tbe  pit  was  a  sailor  who  had  shipped  on  board  the 
lieft.'s  vessel,  under  articles  to  Uie  aeft,  for  a  Toyaga 
to  different  ports  in  the  Atlantic  and  Pacific,  hot 
which  voyage  was  not  to  exceed  a  year,  and  wbidi 
was  to  terminate  by  the  pit.  bdng  brought  back  to 
some  port  in  the  United  Kingdom  or  continent  c( 
Europe  between  the  Elbe  and  Brest  The  Court  bat 
&^enia?ive&  (.wb  Burton  v.  PMcertoti,  ante,  p.  494} 
ttiaX  Voe  &<d!u^fl:^a%'ba!l,  onAxw\\  \s«.  tfaat,  intUaa 
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of  carrjing  on  the  commercial  voyage,  for  which  the 
pit.  had  shipped,  he  proposed  to  cany  on  a  Toyage 
of  a  different  character  to  that  which  the  pit.  had 
undertaken.    This  occurred  at  Rio,  and  the  Court 
held  that  the  pit.  was  justified  in  leaving  the  ship 
and  going  ashoie.    He  did  so,  and,  according  to  hu 
own  case,  when  he  got  on  shore  he  was  put  in  prison 
by  the  Brazilians  as  a  Peruvian  deserter,  and  con- 
tinued there  many  days.    When  he  came  out  the 
deft.'s  ship  had  sailed,  and  the  pit.  lost  his  clothes 
which  he  said  were  on  board.    Whetiier  they  went 
away  in  the  ship,  or  whether  they  were  stolen  on 
shore  by  some  person,  he  did  not  undertake  to  say, 
but  he  said  he  had  lost  them.    Under  these  circum- 
stances, the  action  being  tried  before  my  Lord  Chief 
Baron,  the  pit.  recovered,  and  recovered  properly, 
damages  for  the  loss  of  wages  tliat  he  would  have 
earned  had  the  voyage  been  continued.    He  also 
recovered   under   the   head    of   general   damages 
for  the   inconvenience  that  he  had  sustained  in 
consequence  of  having  to  land  at  Bio  and  being 
obliged  to  discharge  himself   there.    But  one  of 
those  inconveniences,  with  respect   to  which   he 
claimed  damages,  was  being  put  in  prison  as   a 
Peruvian  deserter  for  the  space  of  ten  days.    Now, 
of  course,  to  recover  in  respect  of  that,  he  must 
show  that  it  was  a  damage  resulting,  not  from  the 
conduct  of  the  deft,  merely,  but  from  the  breach  of 
contract    which  was   the  subject-matter   of    the 
action,  and  which  gave  him  the  right  of  action. 
The  jury  were  UAd  wat  it  was  such  a  damage,  and 
that  they  might  give  damages  in  respect  of  it. 
Therefore  we  must  suppose  that  they  did,  or  at  all 
events  they  may  have  given  a  portion  of  the  80^  in 
respect  of  the  imprisonment    I  am  of  opinion,  and 
my  brothers  Martin  and  Channell  concur  with  me 
in  that  opinion,  that  he  was  entitled  to  recover 
something  in  respect  of  those  general  damages,  but 
that  he  was  not  entitled  to  make  this  imprisonment 
an  item  of  claim,  and  our  opinion  proceeds  on  this 
ground.    It  is  true  that,  had  the  deft,  completed  his 
contract,  had  he  not  broken  it,  had  he  continued  on 
such  a  voyage  that  the  pit.  would  have  been  bound 
to  go,  and  would  not  have  been  justified  in  leaving 
the  diip,  then,  no  doubt,  the  imprisonment  would 
not  have  happened  to  the  pit,  because  he  would 
hare  continued  in  the  ship,  and  been  taken  away  in 
it  by  the  deft.    Therefore,  in  one  sense,  the  deft 
may  be  said  to  have  caused  the  imprisonment.    It 
may  be  said  truly  that,  but  for  the  conduct  of  the 
deft.,  this  imprisonment  would  not  have  happened ; 
but  surely  that  is  not  enough  to  entitle  the  pit  to 
recover  in  respect  of  it ;  because^  supposing,  instead 
of   meeting  with  the  Brazilian  police,  who  were 
wrong-doers,  and  who  put  him  in  prison,  he  had 
met  with  a  gang  of  robbers  on  shore,  who  had 
knocked  him  dovm  and  robbed  him  of  100^  it  is 
equally  true  that  damages  would  have  accrued  to 
hun,  in  one  sense,  owing  to  the  conduct  of  the 
deft. ;  that  is  to  say,  that  without  such  conduct  it 
would  not  have  happened— therefore  it  might  have 
been  said  that  the  deft,  had  caused  it ;  but  according 
to  the  ordinary  well-known  rule,  exemplified  in 
many  cas38  which  have  been  contested,  but  the 
principle  of  which  has  never  been  contested  at  all, 
the  damage  for  which  a  man  is  liable  at  law  must 
be  caused  by  him  as  a  catua  causcmsy  and  must  be 
such  as  flows  naturally  and  inevitably  from  his 
tortious  act.    To  my  mind,  to  hold  tnat  this  pit 
couXd  recover  in  respect  of  this  present  damage 
would  be  equivalent  to  saying  that  if  he  had  had  a 
limb  taken  off  owing  to  some  disturbance  or  wrong- 
ful act  on  shore,  he  would  have  a  right  of  action 
against  the  deft,  in  respect  of  it.    Similar  consider- 
ations apply  to  the  clothes.    It  is  true,  if  the  pit. 
had  continued  on  board  the  ship,  whidi  he  would 
have  done  but  for  the  breach  of  contract,  he  would 
not  have  lost  his  clothes.  Therefore  the  same  reason- 


ing applies  to  show  that  the  deft.'s  conduct  haa 
caused  a  loss  of  the  clothes ;  but  the  same  reason- 
ing applies  also  to  show  that  that  consequence  is  not 
a  natural  or  necessary  consequence  of  the  breach  of 
contract  on  the  part  of  the  deft.  It  seems  to  me, 
therefore,  with  great  submission  to  my  brothers 
Martin  and  Channell,  that  the  pit  was  not  entitled 
to  recover  in  respect  of  those  two  items  of  claim. 
Nor  can  we  say  how  much  of  the  80/.  general  damages 
is  given  in  respect  of  the  imprisonment ;  so  that, 
unless  the  parties  come  to  some  agreement  as  to  the 
sum  to  which  the  verdict  shall  be  reduced,  I  think 
there  must  be  a  new  triaL  For  my  own  part  (and  I 
believe  that  in  this  matter  I  am  also  speaking  the 
opinion  of  my  brothers  Martin  and  Channell),  I 
think  the  affidavit  which  has  been  produced  on  the 
part  of  the  deft  would  necessitate  a  new  trial, 
because^  without  saying  that  that  affidavit  is  true, 
and  that  the  plt.'s  testimony  is  false,  it  certainly 
introduces  a  different  state  of  facts  to  that  whidbi 
the  pit  swore  to  at  the  trial.  He  then  swore  to  an 
imprisonment  for  ten  days,  whereas  if  that  affidavit 
is  true,  the  imprisonment  which  the  pit.  suffered 
was  only  two  days ;  and  the  deft,  is  entitled  to  have 
that  matter  put  in  train  for  further  investigation. 
Therefore  it  seems  to  me  that,  for  these  reasons,  the 
deft  is  entitled  to  have  a  new  trial. 

Martin,  B. — ^I  am  substantially  of  the  same  opinion, 
and  think  there  shoiUd  be  a  new  trial  unless  the  pit. 
consents  to  the  verdict  being  reduced  to  12L  lOs.  I 
think  the  pit  is  not  entitled  to  damages  in  respect 
of  the  imprisonment  and  the  clothes.  The  breach 
of  -the  contract  was,  that  he  was  supposed  to  be 
compelled  by  the  man  who  had  hired  him  for  a 
mercantile  voyage,  to  become  a  seaman  on  board  a 
ship  of  war ;  and  I  think  he  had  a  right  to  leave  the 
ship  on  that  occurring ;  and  after  some  difficulty,  I 
arrived  at  the  conclusion  that  it  was  a  breach  of  con- 
tract for  which  he  was  entitled  to  maintain  an 
action ;  but  I  think  he  was  only  entitled  to  recover 
the  ordinary  damages  for  breach  of  contract,  that 
is,  in  respect  of  loss  of  employment  which  the  deft, 
had  contracted  to  give  him  as  a  seaman  on  board  a 
mercantile  ship.  I  am  also  of  opinion  that  he  would 
be  entitled  to  recover  further  damages  in  respect  of 
the  expense  and  inconvenience  of  having,  as  I  think 
rightfully,  gone  on  shore  at  Rio ;  but  I  think  he  waa 
not  entiUed  to  recover  anything  in  respect  of  the 
imprisonment,  for  there  is  no  evidence  whatever 
that  the  contract  the  captain  made  with  him  had 
anything  to  do  with,  nor  do  I  see  that  he  is  respon- 
sible for  that,  and  therefore  I  cannot  give  the  pit 
any  damages  as  against  the  deft  in  respect  of  that 
branch  of  his  claim,  and  if  any  portion  of  the  SOL  is 
for  that  there  should  be  a  new  trial,  because  we 
have  no  means  of  distinguishing  between  what  are 
the  damages  to  which  he  is  entitled  and  those  to 
which  he  is  not  entitled.  I  think,  also,  that  he  is 
not  entitled  to  any  damages  on  account  of  the 
clothes.  He  went  away  leaving  the  clothes  on  board. 
The  deft,  would  probably  have  been  liable  if  he 
himself  had  meddled  with  those  clothes,  or  had  done 
anything  wrong  in  regard  to  them ;  but  in  point  of 
fact,  as  far  as  the  evidence  goes,  nothing  of  the  sort 
was  proved,  but  some  person  came  on  board,  who  was 
believed  to  be  a  friend  of  the  pit's,  and  was  permitted 
to  carry  away  the  clothes  with  him,  and  there  is  no 
evidence  that  the  deft,  was,  either  directly  or  indi- 
rectly, concerned  in  that.  The  clothes  do  not  seem 
to  have  been  delivered  to  the  pit,  but  to  the  person 
who  took  Uiem  away ;  but  I  do  not  think  that  this 
damage  arises  from  a  breach  of  the  deft.'s  contract 
for  which,  as  a  matter  of  law,  the  pit  can  recover.  I 
agree  with  my  brother  Bramwell  that  the  damage 
should  be  the  direct  and  natural  consequence  of  the 
breach  of  contract,  and  that  a  man  cannot  recover 
damages  in  tea^f^X  ^1  \v^  ^&a^^Jsc^  n^^t^sssJvfc^^^^o^ 
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loM  of  the  clothes  and  the  imprisoDmeDt  In  my 
judgment,  the  deft,  is  entitled  to  a  new  trial  unless 
the  pit  consents  to  oonflne  the  Terdict  to  12^  10«., 
the  amoant  given  by  the  jury  on  account  of  the 
wages. 

Chaitnsll,  B.— After  the  pains  taken  by  the 
Lord  Chief  Baron  at  the  trial  to  hare  the  damages 
separately  assessed  with  respect  to  the  imprisonment 
and  the  clothes,  it  is  not  without  great  regret  that  I 
come  to  the  conclusion  that,  unless  the  parties  con- 
tent to  reduce  the  rerdict  below  80/.,  there  should 
be  a  new  triaL  I  am  of  opinion  that  the  pit  is  not 
entitled  to  recoTer  in  respect  of  the  imprisonment, 
and  I  am  equally  of  opinion  that  he  is  not  entitled 
to  recover  in  respect  of  the  clothes.  I  think  it  un- 
necessary to  repeat  the  obsenrations  that  have  been 
made  by  my  toothers  Bramwell  and  Martin  upon 
that  subject  I  am  not  to  be  understood  to  say  that, 
in  my  opinion^  the  damages  might  not,  and  properly 
so,  exceed  the  amount  of  the  wages  that  the  pit 
would  have  earned  had  the  voyage  been  performed, 
but  he  is  not  entitled,  in  my  judgment,  to  recover 
in  respect  of  the  imprisonment  or  of  the  clothes.  It 
is  possible  that  the  30^  may  include  some  claim  in 
respect  of  the  imprisonment  which  ought  not  to  be 
an  item  introduced  into  that  calculation.  Therefore 
I  think  the  verdict  for  that  amount  cannot  stand, 
and  that  there  should  be  a  new  triaL 

KxLLT,  C.B. — ^I  must  express  my  regret  that  I 
have  to  dififer  with  my  learned  brethren  on  both  the 
points  on  which  they  have  given  judgment    With 


respect  to  the  general  damage,  I  thought  at  the 
trial,  and  I  still  think,  that  as  by  reason  of  the 
breach  of  contract  by  the  deft,  in  placing  the  vessel 
under  Uie  orders  of  the  Peruvian  ships  of  war,  he 
had  left  the  pit  no  altomativo  between  serving  on 
board  the  vessel  and  so  putting  his  life  and  liberty  in 
peril,  and  landing  at  Rio,  and  there  remaining  till 
he  could  find  a  ship  in  which  he  could  return  to 
England,  the  jury  might  reasonably  give  damages 
in  respect  of  such  expenses,  inconveniences,  and 
hardships  as  the  pit  might  have  incurred  during 
his  compulsory  residence  there,  and  as  the  danger 
would  have  been  greater  if  he  had  been  obliged  to 
land  on  a  desolate  island,  without  food  or  clothing, 
and  among  savages,  than  if  he  had  been  left  in  a 
town  where,  at  a  small  expense  he  could  be  wel 
provided  for,  so  I  thought  the  jury  might  consider 
the  difference  between  his  being  left  in  a  place  of 
security  against  all  but  ordinary  risks  and  incon- 
veniences, and  his  finding  himself  in  this  town  of 
Bio,  exposed  to  the  consequences  of  his  having 
belonged  to  a  vessel  engaged  in  the  hostilities  then 
being  caniod  on  between  Peru  and  Spain,  and, 
therefore,  that  if  they  thought  the  imprisonment  of 
the  pit  liad  resulted  from  the  state  of  things  at  Rio, 
thus  created  by  the  deft  himself,  they  might  fairly 
take  it  into  account  in  estimating  the  damages.  I 
am  confirmed  in  this  view  of  the  case  by  what 
appeued  to  me  at  the  trial  as  not  improbable  from 
the  letter  of  the  police  oSEicer  to  the  consul,  and 
which  is  now  made  certain  by  the  afBdavit  filed 
on  behalf  of  the  deft,  namely,  that  the  appre- 
hension and  imprisonment  oi  the  pit  was  upon 
the  information  of  some  one  belonging  to  these 
very  Peruvian  vessels,  perhaps  Borrss  himself, 
charging  that  he  and  the  other  sailors  who 
landed  were  Peruvian  deserters.  The  consul,  in 
his  letter  which  is  now  before  us,  which  was,  I 
believe,  read  at  the  trial,  but  not  perhaps  very 
much  adverted  to,  says,  ^  It  appeared  to  me  thatttte 
erew  were  committing  no  breiu^h  of  neutrality  by 
iuWhing  the  terms  of  their  contract,  and  that  there 
eould  be  no  penalty  attached  to  them  even  if  the 
Mp  shouid  be  again  employed  in  cixiyiug  aVyna  \ 
ibr  the  PernTiaa  vetiels  of  war.**    Tbepo^tsflkecX 


says,  <* These  seamen,**  including  the  pit,  "were 
apprdiended  on  the  28th  April  from  inf onnation 
given  by  Charles  Pector,  that  they  were  deserten 
from  a  Peruvian  vessel  d  war,  and  were  all  found 
concealed  in  the  house  of  Bdef  onso  Vasques,  a 
SpaiUard,  situated  in  the  Rua  Diario  liouis  de 
Gonzaga,  No.  67b,  Santa  Crisdana.'*  This  mso, 
after  being  questioned,  stated  that  the  thirteen 
prisoners  left  the  Peruvian  vessel,  and  ^  on  going 
before  me,**  that  is,  the  consul,  <'  they  were  oidered 
to  return  on  board  that  vesseL**  This  they  refused, 
and  they  waited  on  the  Spanish  minister  soliciting 
his  assistance,  as  they  did  not  wish  to  fight  against 
the  Spanish  squadron,  returning  afterwards  to  the 
house  oi  Bdefonso ;  and  Thompson,  in  the  affidavit 
now  before  us,  and  on  which  this  rule  has  been 
obtained,  says  to  the  same  effect,  **I  understood 
that  we  were  arrested  as  being  deserters  from  one 
of  the  Peruvian  rams.*'  So  that  it  seems  to  me 
that  there  was  no  doubt  at  all  that  the  state  of 
things  created  on  the  part  of  the  deft  and  hiscvew, 
by  what,  in  my  o^nion,  and  indeed  in  the  opinkB 
of  the  majority  of  the  court,  constituted  a  breadi  of 
contract  (see  BvrUm  t.  PMerton,  ante^  p.  494;  36 
L.  J.  137,  Jb;x. ;  L.  Bepu,  2  £x.  343),  thU  very  state 
of  things,  and  this  only,  led,  amongst  other  mlsrhifffs 
and  injuries,  to  the  imprisonment  of  the  pit  unds 
the  circumstances  that  now  appear.  I  thought 
under  those  circumstances  the  jury  might  well  take 
the  whole  state  oi  things  into  consideration,  but  m 
learned  brethren  are  of  a  contrary  opinioQ.  Win 
respect  to  theoontradietions  arising  upon  the  affidavit 
as  to  the  men  having  been  lodged  for  a  few  days  by 
the  Spanish  consul,  and  the  diffeienoe  between  an 
imprisonment  of  four  days  and  of  eight  days  in  socfa 
a  case  as  this,  where  the  damages  are  but  dOL,  I 
think  such  small  matters  are  of  no  weight  whatever. 
Then  as  to  the  loss  of  the  clothes — it  waa  directly 
caused  by  tiieir  having  been  left  on  board  when  the 
pit  landed  to  consult  the  consul,  and  the  ship 
having  sailed  when  he  came  out  of  prison,  and  when, 
if  he  could  have  ventured  to  go  on  board,  he  nii^ 
no  doubt  have  managed  to  luive  come  beck  again. 
It  appears,  however,  that  my  learned  bretfaien  sre 
of  a  different  oj^nion,  with  respect  not  only  to  te 
imprisonment  but  also  to  the  clothes.  Adwertiag, 
then,  to  the  terms  of  the  rule,  which  is  not  in  usf 
thMpe  or  form  directed  towsrds  a  new  trial,  the 
result  will  be  that,  unless  the  parties  can  agree  upoa 
the  sum  to  whi<^  in  addition  to  the  12L  10».  for 
wages  (about  whidi  there  is  now  no  qneationX  Ae 
venlict  shall  be  reduced-— and  1(ML  has  been  sugyasted 
by  one  of  my  learned  brethren  as  a  proper  snm^tbe 
rule  must  be  made  absolute  to  reduce  Uie  vetdict  by 
the  30/.  and  the  206,  so  as  to  leave  it  standing  for 
the  \2L  lOs.  for  the  wages,  which  we  are  all  ai^eed 
the  pit  is  entitled  to  recover.  The  rule  for  a 
new  trial  was  refused,  and  the  rale  as  now  drawn 
up  is  for  the  pit  to  show  cause  why  the  damages 
found  for  him  upon  the  trial  should  not  be  reduced 
as  the  court  shall  direct  I  do  not  know  that  we 
have  authority  to  enter  the  verdict  for  the  lOL 
which  the  jury  have  not  found,  unless  it  be  by 
consent;  and  there  will  be  no  alternative  in  the 
absence  of  such  consent,  but  a  new  trial,  or  that  the 
verdict  should  be  reduced  by  both  the  sums  in 
respect  to  whidi  slone  leave  was  reserved. 

Mule  ahsohUe/ar  a  near  triaL 

Attorneys  for  the  pit.,  SAosa  and  Awooe,  8,  Bedfocd- 

low,  w.a 

Attorneys  for  Ae  deft.,  Buchof,  Csixe^  and  Bisyst, 
19,  Coleman-street,  dtj,  E.C. 
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Jane  17  md  23, 1867. 

JOHBI  V.  HOUC 


dmimfedtgjirn—  Obhgatitm  to  eampItU  k 
Bn  a  t/tarter-par^  amlainiiig  Oit  vtual  aeeptimu  of 
fin,  (fc,  tt(  di/7.  ofretJ  to  load  and  the  pit.  to  <:rii,y 
a/uSaitd  am^iUle  cargo.  Pari  of  the  cargo  Uus  un 
hoard  and  pari  of  (A<  renainder  wot  atmgtid^  lu 
lighten,  loAen  the  boikI  accidentaUg  tpokjbt  avd  !i,<il 
to  bt  tattlkd.  T/ie  cargo  oa  board  tnu  lO  ihi»'/j 
damaged  liat  il  wot  nectetary  to  ttU  it.  Tie  caijluiii 
aeeoidiiu^  did  to,  and  /onoarded  tie  portion  (Aen 
^li^  aloiiaBde  bf  another  vtud.  AJUr  a  dday  of 
two  moHlAt,  necatarila  oaxpUd  in  repairt,  ikt  ship 
fl'i   nntati.    n-hn   trfiitrd  to   had 


Tbii  ITU  &  CMC  itated  irithoat  pleading*  for  tlic 
opinioD  of  tlie  court. 

On  Om  29Ui  Jul.  1SG6,  tha  followiiiK  chKrlcr- 
par^  «M  entered  into  between  the  pit.  u  oimcr  of 
tbe  barque  Edith  Merioa,  mnd  the  de(L  u  cbarteri^r : 
Umtoo.  19111  Jul  Ucj:. 

II  II  Ibli  3t,j  mstatllj  igmd  banrsea  O.  W.  loam,  K-<| , 
oner  of  Uia  goal  ihlp  or  iHaal  (ailed  Ou  Eiith  Marina,  a  1 

Swnsbtnl^oDwilUTarpool,  wIAlsiTe  to  t»kg  ui  mlH-ni-il 
(■rjo  llnok  Btd  J.  B.  B.  Botm,  Eaq,  o>  LoDdos.  marcbaui. 
tbW  <lH  ttHI  fWn  Kiting  ttrin.  f^annrli.  r"**  lUvii^  >^  rv»ry 
mr  fln«d  for  the  toj>^  a^l,  with  til  coavenleDt  apva!  -"Ji 
and  pnewd  to  PnnMnnliaco,  or  ao  nFir  tlionto  m  ihi  :  l 
mMt  IM.  Hd  UHre  load  from  tbs  fulon  a(  lbs  i:  I 
■flmgbton  a  foil  and  complata  car^  of  coOon  Id  ]i:-' 
paoksd  balai,  wifli  mlBelrat  •uar  In  bagi  ai  ballaai.  l.i 
OMtDiobateDaghtloaiid  ukarnjBakiic>lde*ttBanti.i!i[  - 


Uh^oS^ 


■rand  abonher  laokla,  appanL  proTWcu .  luiJ 

1,  ihall  £anii1th  prow.l  r.. 

'    M*lWDaTaahlT(ei,  .iri.l 
[htaa  toOowa.  lia,  rk-'cn 


o  loaded,  il 


■llnoRshaiaaa  aad pIMaca (i«Hi^ar&saa aadnlBca, aa 
er  Ood.  QaiiiB'a  tatmW*.  Bra,  and  all  and  atarTOtherdanjera 
aaa  ■BBManta  of  tba  asa^  rlran,  and  narlitalloii,  of  whateTor 
nalna  and  ktnfl  a«*«r,  dUDtaa  Hu  wU  TojagB  almyi 
anepMd),  tba  Inlgbt  ts  ha  paid  ob  nkadlDC  and  rt)-fat 
dMiian  of  aaifO  In  caak,  aa  snalainaij.  TURj  nnmhi*  days 
ara  to  ba  allowad  ibe  aiid  naicbaBM  <ir  iba  aald  ahlpli  noi 
DBtr  Untubedl  tor  loading  Iba  lUpi  ami  lo  b«  diaduiriifil 
1h  aM  d^alab  aa  oaaleoiaiy,  and  tan  dan  od  dendmige 


J.  H.  H.  HeuL 

nw  TCMel  arrired  at  Fernaitibaeo  on  tba  2ln 
Manh  IMS,  aad  waa  ready  to  take  her  Ttoatevntd 
cargooBtbaMthHar  IB66.  Ontite  Irt  Jbm  IH6G 
tlw  obartei«r  bad  leaded  a  part  of  the  cargo,  Tix.. 
3380  b*e»  of  Bugarand  700  faalee  e(  eottoo,  and  IH 
bale*  wera  akogride  io  lighten  fer  loading.  On  ihu 
lit  June  a  Are  broke  out  in  the  ^p,  and  Ibe  vesEcl 
with  the  cai^  on  board  was  taken  across  the  liiir- 
bour  and  tcuttled,  by  or  nadcr  the  order  oi  iIir 
muter.  The  master  b^  at  that  tine  signed  niiJ 
deliTcred  to  the  charterera  bills  of  lading  for  tlip 
whole  of  the  aboTe-mentioDed  cargo,  both  tliat 
aboard  and  alongside.  The  cargo  aboard  and  ihut 
alongside  waa  not  a  full  cargo.  The  said  cargii  on 
board,  via.  SWO  baga  of  aagar  and  TOO  bak«  of 
cottoo,  waa  ao  far  damaged  that  it  waa  neoesanrilj- 
•old  bj  auction  by  the  fuaater  of  Iha  ship  under  llic 
adrlce  of  aiirTefors,  and  realiseil  2^601  14a.  *'>'/,. 
which  was  receired  by  the  master  of  the  res  id.  Tlie 
IIA  bales  of  cotton  ao  aloogude  m  afoiMMd  were 


ai  the  following  rate  of  freight,  viz.,  { 
being  one-iiztecatfa  of  a  penny  more  than  the  char- 
tezed  freight,  and  was  teceired,  and  the  freight  of 
id.  per  lb.  (beiag  tlw  freight  mentiooed  in  the  UUa 
(d  lading)  paid  by  the  uonsigoees.  The  ihip  haTing 
beenrepured  with  all  dispalcli,  was  on  the  80th  July 
ie6€,Badaaiooaasitcoaldbe.  t«iulered  to  thechar- 
terer'a  agent*  at  Pernambuco  to  take  Uie  renuinder 
of  the  cargo,  but  they  refuaed  to  anpply  any  mora 
caigo^  luving  endeavoured  to  obtain  a  cai^  at 
Pemambuoo  and  failed,  ihe  aailed  to  Mwaio,  a 
aei^bonrins  port,  and  there  obtained  a  ca^o  ot 
2fi29  bags  <rf  iugar  and  1939  bale*  ei  cotton  f«C 
BngUndi  at  a  freight  leas  than  that  wUcb  wooU 
ban  been  earned  had  the  ship  been  loaded  with  a 
full  and  complete  cargo  under  the  origliwl  charter- 
party. 

The  qoeition  for  the  oi^nion  of  the  court  waa, 
whether,  upon  the  facte  itUed  the  deft  waa  bound 
to  comjjele  the  loading  of  the  ahip. 

HtUiih,  Q.  C  (with  him  Diq)  for  the  pit— ^le 
deft,  was  bound  to  complete  the  loading  of  the  ibi^ 
and  was  not  diacbarged  from  the  obligation  by  any 
of  the  circumstance*  whiuh  occurred.  Nothing 
being  stated  as  to  the  CAuie  of  tha  Are,  it  mutt  M 
taken  to  hare  been  a  mere  accident,  and  not  tha 
reault  of  any  negligence  on  the  pit's  part  Tbe 
exception  of  fire  contained  in  the  charter-par^ 
pnlectt  the  pit.  from  any  liability  in  reaped  at 
inch  a  fire,  and,  that  being  so,  the  deft  liad  no 
right  to  rescind  the  contract.  Snppoie  the  ship 
bad  been  blown  out  to  sea  irtiile  tba  cargo  wa*  In 
the  cour*e  of  loading,  and  a  ueceaiary  delay  bad 
been  cansed  while  danuge  *o  occAslaned  wa*  b«n( 
repaired,  the  deft  couhl  not  ha<re  rescinded  the 
contract  on  the  ground  of  Mich  delay.  Or,  suppoae 
after  a  compete  cargo  had  been  loaded,  part  had 
been  burnt,  neither  party  would  hare  been  entitled 
to  tetdnd.  The  pit  would  haTo  been  bound  to 
cany  tbe  lemainder  of  the  cargo  if  the  deft  had 
required  him  to  do  so,  and  if  one  party  ittU  re- 
maliMd  liable  under  the  umtract  the  other  must 
alao  be  UaUe.    He  cited 

Brtm  T.  Xieolmalo,  11  Ex.  129 ;   UL.J.  321,  Ei. ; 
JPAadroB  V.  Cir^y/le,  L.  Bep.,  1  C.  T.  (US. 

Wa^aa  WiHiana  for  the  deft.— The  mere  debur 
mi^t  not  bare  eiccused  the  deft,  but  the  rotult  oi 
tbe  fln  In  this  case  was  more  than  a  mere  delay, 
"nie  deft  was  hound  under  the  contract  to  load,  aad 
the  pit  to  canr  a  full  and  complete  cari[o.  flie 
deft  bad  abeady  loaded  a  large  part  of  tbe  carn^ 
which  waa  *o  damaged  bj  tbe  fire  that  the  ^ 
could  not  carry  it.  The  pti.,  therefore,  became 
unable  to  carry  a  fall  and  complete  cargo,  for  the 
deft  deaily  wa*  not  bound  to  loitd  this  tMCtion  over 
again,  and  the  deft,  could  not  then,  iiadeT  the  con- 
tract to  load  a  complete  cnrgo,  he  bound  to  load 
part  of  a  cargo.  Under  these  circumstance*,  the 
original  voyage  u-na  frustrated,  and  the  voyage 
bei»me  a  different  Tojase  from  that  contemplated 
by  tbe  cbatter-pany.  Even  if  this  were  othwwieev 
the  pit  elected  to  rescind  the  contract  by  the  couree 
which  he  punued  as  to  the  1 13  bale*  forwarded. 


CWr.o 


Jane  22. — BaxMwst.1.,  B.  now  deUnred  the  jttdg- 
ment  of  the  court ; — In  this  c.-uc,  which  was  argued 
before  my  farotben  Martin  and  ChanoeU  and  myedl, 
we  are  nU  of  opinion  that  the  pit  ii  entitled  to  our 
judgment  Tbe  nclion  was  on  a  charter-party,  and 
tbe  vessel  had  taken  part  of  the  cargo  which  the 
deft  was  bound  to  ship  on  board,  and  then  acci- 
dentally a  Are  broke  ou',  and  the  cargo  which  waa 
then  on  board  wo*  so  danii^cd  that  it  was  ncoeasary 
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Adv.] 


The  Cakoo  : 


I  Cirtu^—TuK  W^BP. 


teTer**  agenti  wcro  called  upon  by  him  to  gire  him  ' 
TiMt  would  be  equiralont  to  the  remainder  of  the 
cargo,  that  which  would  ha*e  Slled  the  ship  u^  if 
■be  had  not  cauftht  flrc.  Now,  the  Snt  objcctiOB 
was,  that  tho  tcbicI  having  met  with  this  accident, 
and  a  delay  of  two  monthe  baving  been  caiued  while 
■he  waa  under  repair,  the  Tojage  became  a  different 
TOTige.  and  that  the  case  therefore  came  within  the 
rule  whereby  the  original  royage  being  (niitntted 
mod  the  royage  having  become  a  different  rojage, 
the  charterer  i«  exonerated  from  loading  the  cargo. 
I  do  not  think  that  the  facta  here  stated  bring  the 
Gate  within  the  rule.  There  i«  no  warranty  here, 
no  condition  precedent  that  she  ahall  be  ready  by 
any  particular  time ;  there  ie  only  a  proviiion  that 
■he  ihall  with  all  conrenient  apeed  aail  and  proceed 
to  Pemambuco.  gcttinft  aa  near  as  ahe  can,  and  then 
load  a  cargo  after  having  discharged  the  out- 
ward cargo.  Then,  if  without  any  voluntary 
neglect  or  wrongful  act  on  the  part  of  the  ship- 
peri  she  were  delayed  by  an  accident  of  thia 
■ort,  and  no  cargo  could  be  put  on  board  at  all,  it 
appears  to  me  that  the  charterer  would  not  be  ex- 
cuaed,  and  he  would  be  bound,  when  she  was  ready, 
to  furnish  a  cargo.  Then  it  was  said  that,  inasmuch 
aa  the  vessel  could  not  take  the  whole  o(  the  cargo 
to  England,  as  the  captain  had  sold  a  portion  of  the 
cargo,  and  had  sent  another  portion  of  the  cargo  by 
another  means  to  Liverpool,  the  deft,  was  under  no 
obligation  to  do  what  in  one  sense  had  become  im- 
posiible,  that  is,  load  ■  full  and  eomiilcte  cargo, 
because  all  that  he  could  do  now  would  be  to  put  a 
half  canio  on  board,  leaving  the  test  of  the  vessel 
to  be  wasted  or  not  flUod  up,  which  wm  not  in  the 
original  contemplation  of  the  parties.  This  objec- 
ti<m  struck  me  at  flrst  aa  having  cooaidcrable 
weight  in  it,  but  upon  conaideration  I  have  come 
to  the  conclusion  that  it  cannot  be  supported.  The 
charterer's  relations  to  his  consignees  m  England,  or 
his  own  objects  anil  views  in  entering  into  this 
cliarter-party,  are  things  which  ought  not  to  affect 
its  coQstTuctJon ;  and  the  true  construction  I  think 
of  the  eipressioQ,  "  to  load  a  full  and  complete 
cu^Eo,"  means  "to  bring  aa  much  merchandise  as 
will  be  a  full  and  complete  cargo ;"  and  if  instead 
of  the  expresion  "a  full  and  complete  cargo,"  the 
parties  had  said  what  I  think  is  clearly  its  equiva- 
lent, viz.,  "so  many  bales  of  cotton  and  so  many 
bags  of  sugar,"  it  would  have  been  manifest  that 
the  deft,  had  not  performed  the  contract,  and  that 
nothing  had  occurred  to  exonerate  the  deft,  from 
the  liability  to  complete  the  loading,  although  a 
certain  number  of  the  bales  or  bags  bad  been  de- 
■troyed  after  being  loaded.  For  these  reasons  t 
think  the  pit.  is  entitled  to  our  judgment. 

Judgamt  far  tUpit. 

Attorney  for  pit,  Eoictll,  for  Pain  of  Newport, 

Attorney  for  deft.,  Collerill. 


[Ask. 
njeepariilj 


OOUBT   OF   AS] 


■q.,  BuTlstcr-sl-Idw. 
Saturday,  31ay  4,  1?G7. 
(Bef<m  the  Right  Hon.  Dr.  LrsBuotOH.) 
The  Caboo  ex  Cifella. 

CbBUumr—Both  vtmU  to  blime—Claiai  /or  talcagt  bg 

one  of  Iht  crtwt. 

When  a  coUiiion  vccxared  It  ta-tfn  fro  i-«ti-/s,  naif  bolA 

rert  ielil  lo  blane,  Iht  t<<ur  ii/'oHr  of  the  ituth  having 

insiiluted  a  canst  of  lahi'gt  iigaiiul  iht  mcwn  of  tit 

cof^  o/  the  othtT,  it  Ku) 

Me.H  that  the  c/ujmmils  irtrc  not  tntUkd  to 


vagt  far  prvperly  whidi  had  beat  put  i' 

their  men  wrong-doing. 

A  collision  had  taken  ^ace  in  Uarch  18S5  be- 
ticeen  the  English  ship,SMilt«ra  £)i^i>«,  then  oa  t 
^.yage  from  Callao  to  Liverpool,  Mid  tha  Dittt 
issel  GifM/b,  which  was  bound  from  AmatodaKt) 
Hitavia  with  a  cargo  of  ^ver  apecte.  Afta  As 
("Uision  tho  crew  of  the  Souther*  empirt  smcmM 
in  saving  the  specie  and  bringing  it  into  LiTetpool; 
for  this  service  they  institated  the  preaent  nl 
Hgainst  the  cargo. 

A  collision  cause,  by  tho  owner*  of  the  CofA, 
which  had  been  wrecked  by  tho  oolliaion,  was  pn- 
vioualy  brought  against  tho  owner*  of  the  Swi 
Kmpirt  when  the  Court,  assisted  by  Trinity  Usstm 
held  that  both  vessels  were  to  blame. 

Dr.  Dninc,  Q.  C.  and  Butt,  for  the  pits,,  rafemd  k 
The  J/opplf',  Swab.  142. 

Breti,  Q.  C.  and  LuAingioii,  Contra,  coDtended  tltf 
iliere  co^d  be  no  contribution  between  wnaf- 
cK«ri.  By  the  33rd  section  of  the  Merchant  9^ 
fling  Act  Amendment  Act  (25  ft  26  TicL&Oli 
\ru  the  duty  of  the  pits.'  ship  to  aasUI  tbs  sbk 
I'be  pits,  conid  not  pnifit  by  tbtir  own  wmag^t^ 
t.>f.peciBlly  as  against  the  owners  of  the  eaigt,  ill  I 
were  innocent  parties,  and  referred  lo  I 

rAfi/ifon,  Lush.  388.  I 

Dr.  Dtane,  Q.  C.  in  redy.— The  Herdiant  Sif  I 
ping  Act  does  not  apply.  Tlie  dnty  to  niit  f 
ivMistance  does  not  take  away  the  right  to  silqp 

CV.adaiii 
ifoy  T. — Dr.  LcsHDroioii. — The  qnestjoafva 
to  determine  is  whether,  when  a  coUi^  ki 
taken  place  between  two  veuels  and  bodi  •■* 
jiie  held  to  blame,  one  of  them  cia  M  k 
srJvage,  for  having  saved  the  cargo  of  thsotttrfta 
Uie  perils  consequent  on  the  colliaioD.  Ik  Ml 
!i?ek  for  authoritiea,  but  I  look  to  the  F*^ 
which  ought  to  govern  the  case.  In  mjiriodB 
principle  is  this,  that  no  man  can  profit  bfUlM 
wrong.  Thie  isarule  founded  in  juiticetnt'V^ 
mid  carried  out  in  various  ways  by  the  crilaikf 
this  country,  and  never,  so  far  as  I  an  ssiftj^ 
parted  from  by  an  English  court.  Iheifl'i'^ 
of  this  rule  to  the  pcesent  caae  is  obiis*  i* 
.-iiserted  salvors  were  the  original  wnM|-dM:l 
Hubytbeir  fault  that  the  pn^ertywtiilMda 
jiopanly.  The  rule  would  bat  any  clsia  ijtl^ 
lot  service  rendered  to  the  otlio'  ship  atUnii 
c<>delinquent  in  the  colUsion ;  but  tbeiiiMil  'A 
be  obeerred,  is  a  demand  for 
jo,  the  owners  of 
Then:  has  been 
licular  question,  at  least  to  n^ 
my  practice  in  this  court,  but  I  am  notsurfOMta 
it,  because  I  think  that  the  claim  is  so  MWl'* 
common  justice  as  to  render  it  nnlikdyadiQ 
person  would  make  the  .  '  ■  -  - 
.igainat  the  claim,  with  costs. 

St^cilors  for  pits,,  MarthaH  and  Aiivtt. 
Proctors  for  defts.,  I\ilchardtai  Son, 


Mag  98  wtdJuM  16, 1667. 

(Before  Dr.  LrsHoiotos.) 

Tee  Wasp. 


Phading—Amiiiiimett  of  anue*  of 

Dejlt.  in  a  nit  haring  pbadtd  tAal  pllt.'  efcn  '■' 

rttttd  IB   their  tnatet  imder  a  aimpoatiim^4ui,i' 

-  \     fini  and  eighlA  trtic/et  of  the  nplg  oByrd  Ih^^ 

\     had  ounmwd  0«  cau«  of  drTion  be/ort  lU  (n(rf" 

Sdi-V     oj  rt«4i«4,aw4iW.A«.«wx --' i.-iii 
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[Asm. 


w  alltgatioia  had  betn  praperly  pkadtd ; 
mmeni  of  eaiaa  of  action  carriet  will  il 
'  cKftoR,  mtn  though  iwAoait  al  the  (ima  ; 

if  an  absolute  auigiuiuiiil  of  a  beneficial 
isiignor  can  lue  ai  a  tnatet. 

motioa  bj  the  deft,  to  strike  out  the 
th  ■rlicle»  of  the  pita.'  reply  in  a  Buit 
md  equipiring. 

MB  ihipbuUderi.  In  1864  and  1866 
ad  equipped  the  Waip,  and  now  the 
inder  arrest  for  another  matter  brought 
nder  the  4th  section  of  the  AdmirsJty 
61. 

>  defences  set  up  by  the  answer  vm, 
1  accruing  of  the  causes  of  action  the 

composition-deed  with  their  creditors, 
sterol  it  under  theB.  A.  I8G1,  whereby 
wnies  of  action  and  other  ptoperty  of 
une  rested  in  William  Alexander  aa 
eir  creditors. 

«tioa  was  then  made  in  the  first  and 
»  of  the  reply,   which  were   in    the 


it  UtlCl«    0 


f  ths  uld  aruwsr.    Baton  Ihs 
tbs  »ld  deed,  ^'ispl'L  ualgnad 

Sortli  ud  Swill  WilH  Buk  oT 
ucD  mwnmeDt  the  deRi.  hid  noUoe  beTom 
ud  tegtatnUon  of  the  asld  died,  and  Ibe  pro- 
.  la  the  Bid  deed  did  aot  Idulad*  Ou  Kid 


tmttt  at  (be  all*,  (or  the  benalM  at  Om»  said 
k  Walai  But,  to  whleh  buk  the  Mid  OMieea 
1  peUUoa  oonl*liied '    "  '~  """ 


ttoaed.  the  dett  bartiur  o 
-ned  mrttsle  lUiat 


pport  of  the  moUon.— The  pits.  hav« 
e  in  this  court  as  tmstees  at  all.  The 
4ght  to  assign  Uieir  rights  against  the 
d  aa  lien  on  her,  and  no  right  existed 
11  she  was  arrested  and  a  cause  in  this 
•d :  (,The  Pacific,  Brow,  i  Lush.  148.) 
aotiOQ  then  in  the  present  case  could 
M  Tested  in  the  bank  by  this  assign- 
Kit  enough  to  state  in  the  repW  that 
f  action  were  assigned— they  do  not 
d.  This  is  a  mere  assignment  such  as 
a*  sccnrlty  for  its  adTances. 

c*.— The  replication  ia  in  the  usual 
*1  use  at  common  law;  a  trustee  can 
wyotr  Galam,  Brow.  &  Lush.  1670  -^ 
n  can  sue,  Uie  only  difficulty  lies  in 
(■il  que  tnitt.  The  t'acijic'w  here  inap- 
ilead  that  the  canws  of  action  never 
I  to  tiie  trustee  onder  the  compoaition- 
Usgation  Is  a  perfectly  good  plea.  The 
iti,  in  the  course  of  his  argument, 


•oartioles.  Idonot  anderstaodhim 
ibjeotion  that  the  idta.  cannot  sue  in 
bara  trustees  for  the  bank  to  whom 
I  action  have  been  assigned.  Such 
I  tenth  untenable ;  Uie  objection  relied 
tfw  time  of  the  aaaignment  to  the  bank 

*— yoL,  ir.i 


the  pits,  had  no  claim  against  the  veesel  to  assign,  m 
they  had  not  commenced  proceedings  against  ber 
(from  whicfc  date  such  claim  would  commence),  and 
could  not  commence  proceedings  by  reason  tA  the 
vessel  not  being  under  arrest ;  that  the  olaim  against 
the  vessel  did  not  accrue  until  after  the  pits,  had 
executed  the  deed  in  favour  of  their  creditors,  and 
consequently  that  the  clidm  pasted  to  the  trustSM 
for  the  creditors.  It  seems  to  mc,  however,  that 
the  aisignment  by  the  pits,  to  the  bank  of  the 
causes  m  action  would  carry  with  it  all  right  of 
action  to  recover  the  debt,  including  any  right  for 
that  purpose  to  proceed  against  the  vessel  whidi 
might  be  as  it  were  inchoate,  but  which  might 
subsequently  become  complete.  If  so,  and  if  the 
assignment  to  the  bank  was  substantially  aa 
absolute  assignment  of  the  entiro  debt  divesting  the 
pits,  of  all  beneScial  interest  lu  the  debt,  then  it 
ia  clear  from  the  cases  cited,  espednlly  JfonJ:  t, 
Sliarp,  2  n.  &  N.  540,  and  Daagtrfield  v.  Thomae, 
9  Ad.  &  EL  202,  that  the  pits,  might  sue  as  tiusteea 


their  creditors.  Whether  the  aasignment  was  abso- 
lute and  of  the  entire  interest  of  the  pits.,  I  hare 
no  particulars  before  me  to  enable  me  to  judge,  tbe 
reply  alle^g  simply  ia  general  terms  that  tha 
causes  of  action  were  assigned.  But  from  the  book 
of  Common  I^w  Frecedeats  (Bullen  &  LealM, 
p.  445)  to  which  I  was  referred,  it  seems  that  an 
all^ation  in  geneml  terms  ia  the  form  usual^ 
adopted  in  the  common  law  procedure.  I  sluul 
therefore  refuse  to  strike  out  the  first  or  ei«fatb 
artides  of  tlierMly,bnt  it  will  be  open  t«  theoefta. 
toconnterrieadmat  the  assignment  was  not  iDcli— 
to  divest  UN  pit  of  all  baneflcdal  intenst 

Attorneys  for  pit*.,  FieM  and  Awcos. 

Attorneys  for  defts.,  Gregory  and  Buediffa. 


J^  IS  amiss,  1867. 
(Before  the  Sight  Hon.  Dr.  LirsHmoTOH.) 


ThU  covrt  hu,  a»  part  of  itt  antieat  juHidielimi,  potBtr, 

in  a  cause  ofitaget,  to  mterraia  adaimfer  eonyoisartsii 

for  rnvngf^d  ducharge  of  a  tteontm,  bejbre  tkt  fenm- 

natum  ofhU  eayagtBitM. 

The  pits,  in  this  case  were  a  large  number  of 
seamen,  lately  part  of  the  ctew  of  the  (Trent  Eatttm, 
whose  actions  had  been  ciMiBolldated. 

The  petition  alleged  Iliat  tke  master  of  Ibe  Gnsat 
Eaitem  in  March  1867,  the  ressel  at  that  Ume 
b^ng  in  the  port  of  LiTerpo<^,  hired  the  plla.  for 
a  voyage,  to  expire  on  the  SOth  June  1807.  That 
the  pita,  entered  upon  th^  service  on  board,  and 
were  always  ready  and  willlrig  to  perform  "—'- 
contract ;    out    the    def ts.    wron^ully  ■  ~ 

them  on  the  1st  Hay  1867,  before  the  ter 

engagement  had  expired.  Fart  of  the  pita.'  daim 
was  tor  "  damages  for  vagea  trom  the  1st  May  to 
the  SOth  June."  The  action  was  brought  under 
the  24  Vict,  c  10,  s.  10,  which  is  as  follows : 

The  BIch  OooK  ot  Admlnl^  •hall  b*T*  JuiMIeUon  ovsr 
snr  olilm  by  a  eeamui  at  uy  ship  tor  wagM  eused  by  UU 
on  baud  the  ddp.  whetlwr  the  nun*  h«  due  ondar  ■  ipealsl 
eomnat  or  oUwiwIe^  ud  also  ater  uy  Dlalm  In  lbs  messsr 
o(  uy  ihlp  tor  mcM  e«n«d  by  hln  on  bosrd  the  ih^  aad 
tor  dblwrHnieiiti  msda  t?  him  OS  eeoeimt  ot  Ibe  Alp,  pn>- 
THed  elmn  ihu  If  In  aBv  moh  cme  Ihopit  do  notraoorsr 
MLhailuaiiotbeaatttMlo  ear  ooMs,  ohinas;  or  eipeases 
Inonnod  by  Ub  Ihend^  imlns  tte  Mga  dall  esrtUy  Ihat 
the  owue  wu  a  at  oaa  to  be  tried  In  Itio  Hid  coinl 

Thft  MM  CUBA  \MlUm  "te  (3MAt».«.-tWtten.>i^ 


r  discharged 
lermof  tGetr 
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Adm.] 


The  Great  Easterit. 


[Ad] 


the  def ts.,  the  owners  of  the  Great  EasterVj  to  reject 

the  pits.*  petition. 

• 

Butt  in  support  of  the  motion. — ^The  question  is, 
whether  a  seaman  who  is  saing  the  ship  in  this 
court  for  wages  has  a  lien  on  the  ship  for  damages 
occasioned  to  him  by  the  owner  wrongfully  dis- 
charging him  before  the  termination  of  the  stipu- 
lated Toyage.  It  is  submitted  that  there  is  no 
such  lien,  and  that  the  only  remedy  for  the 
seaman  is  to  sue  in  a  court  of  common  law. 
If  there  is  no  authority  for  such  a  lien,  the 
defts.  are  entitled  to  the  judgment  of  the  court, 
for  the  right  of  lien  cannot  be  extended  except 
by  the  Legislature.  The  seaman's  remedy  is  How 
m  matter  governed  by  statute ;  the  Admiralty  Court 
Act,  sect  10,  which  is  the  last  enactment  on  the 
subject,  limits  his  right  to  recover  to  "  wages  earned 
on  board  ship."  There  is  no  precedent  showing 
that  a  lien  for  damages  for  breach  of  contract  has 
ever  been  distinctly  affirmed  in  this  court,  yet  the 
opportunities  for  claiming  such  a  lien  must  have 
been  numberless  The  truth  is,  that  for  wages  and 
towage  and  salvage,  the  lien  arises  out  of  5ie  ser- 
Tice  done.  The  court  has  no  jurisdiction  over  a 
Inreach  of  contract,  unless  a  statute  specially  gives  it: 
(^The  Robert  Pow,  Brow.  &,  Lush.  99.)  Nor  does  it 
exercise  the  machinery  of  a  jury  to  whom  such 
claims  are  submitted.  The  older  cases,  when  care- 
fully examined,  show  that  there  is  really  no  autho- 
rity for  a  lien  for  the  damages,  but  the  contrary. 
In  the  case  of  WeUs  v.  Osman,  Ld.  Raym.  1044; 
6  Mod.  288,  the  seamen  who  had  been  engaged  for  a 
Toyage  were  discharged,  after  having  done  several 
months'  work  while  lying  in  the  Thames ;  and  it  is 
quite  clear  that  all  that  the  Court  of  Q.  B.  decided 
was,  that  the  Court  of  Admiraltv  had  jurisdiction 
to  decree  the  wages  for  the  work  done.  How  is  this 
case  consistent  with  a  lien  for  damages  ?  In  The 
Exeter,  2  C.  Rob.  2G1,  where  the  mate  had  been 
wrongfully  discharged  without  wages  abroad  during 
the  voyage,  it  is  true  that  he  claimed  127/.  as  the 
balance  of  wages  and  expenses  incurred  in  return- 
ing to  Europe,  and  true  also  that  Uie  court  pro- 
nounced for  the  demand  of  wages,  but  there  is 
nothing  to  show  that  it  pronoun^  for  wages  be- 
yond the  date  of  the  diischarge.  In  Tlte  Beaver, 
i  C.  Bob.  92,  a  similar  case,  the  court  did,  indeed, 
pronounce  for  the  seamen's  wages  till  the  return  of 
the  ship  to  Liverpool,  but  the  real  contest  in  the 
case  was,  whether  the  man  had  deserted  or  not,  and 
the  measure  of  wages  passed  without  argument. 
The  City  of  London,  I  Wm.  Rob.  88,  was  a  case  upon 
demurrer.  The  mariner  had  been  discharged  two 
days  after  the  articles  had  been  signed  for  a  voyage 
to  the  East  Indies  and  back,  and  b^ore  the  com- 
mencement of  the  vovage.  The  ship  pursued  her 
Toyage,  the  mariner  took  other  employment  and 
claimed  for  the  balance  between  his  actual  earning 
and  the  amount  of  wages  he  would  have  been  en- 
titled to  if  he  had  proceeded  in  the  original  ship. 
The  case  is  somewhat  difficult  to  understand,  but 
this  is  certain,  that  the  court  did  no  more  than 
admit  the  petition,  and  in  its  observations  distinctly 
held  that  it  would  not  adjudicate  on  questions  of 
tmliqmdated  damages,  which  were  for  juries  only. 
What  is  also  important  is,  that  such  cases  as  that 
of  The  City  of  London,  Wm.  Rob.  88,  are  now  speci- 
fically provided  for  by  the  167th  section  of  the  Mer- 
chant Shipping  Act  1854  (17  &  18  Vict.  c.  104) 
limiting  the  mariner's  right  in  such  cases  to  one 
month's  wages.  The  City  of  London,  therefore,  may 
!»  said  to  be  overruled  by  statute.  The  cases  in 
which  this  court  has  entertained  claims  for  damages 
for  personal  injuries,  were  apparently  personal 
BctionB  against  the  master,  not  proceedings  in  rem ; 
»nch,  for  instance,  as  The  RucX-ers,  ^  C  "ExA).  1%^ 
Mnd  imre  therefore  no  appUcaUon  m  t\as  ca&«. 


iMshington  and  E.  G,  WiUiams  contnL^It  is 
submittea  that  the  seamen  wrongfully  discharged 
have  a  lien  on  the  ship  not  only  for  wagei 
earned,  but  for  wages  or  damages  ultra,  aiid 
that  they  have  this  right  by  the  ancient  juris- 
diction of  the  court.  The  purpose  and  effect 
of  the  entire  Admiralty  Court  Act,  suid  of  the 
10th  section  in  particular  was  to  extend  the 
jurisdiction  of  the  court.  If,  therefore  sach  a  right 
as  is  now  claimed  by  these  seamen  existed  before 
that  statute  it  exists  stilL  The  jurisdiction  of  the 
Admiralty  Court  over  claims  for  wages  has  always 
been  affirmed,  and  even  in  days  of  prohibitioo  com- 
mon law  judges  have  upheld  it  on  the  ground  of 
convenience :  (  WeUa  v.  Osman,  2  Ld.  Raym.  1044.) 
Here  every  reason  of  convenience  points  to  the 
seamen  taking  their  remedy  in  this  court  for  their 
unlawful  discharge.  They  are  already  lawfuUj 
suing  here  for  their  wages  earned,  and  the  actions 
are  consolidated ;  are  they  now  to  be  sent  into  anotlier 
court  to  bring  800  actions?  The  Legislature  has 
shown  its  desire  to  have  all  the  seamen's  claims 
settled  in  one  simple  proceeding  for  wages  (see 
sects.  188,  189,  190,  205,  218,  223,  and  229  of  the 
Merchant  Shipping  Act  1854.)  Korean  it  be  said 
that  the  court  cannot  measure  claims  of  ao 
unliquidated  kind.  It  does  so  in  all  cases  of 
salvage  and  collision,  in  claims  upon  bills  of  lading 
under  the  Admiralty  Court  Act,  and  it  has  s 
special  tribunal  for  the  very  purpose  of  settling 
matters  of  account— the  registrar  and  merchanti, 
who  are  at  least  as  competent  as  a  jniy.  In  Parsons 
on  Maritime  Law,  vol.  1,  p.  463,  is  a  note  dtbg 
many  authorities  to  the  effect  that  the  Admiralty 
Court  has  the  power  to  assess  damages  in  these 
cases  of  seamen  suing  for  their  wages.  The  theory 
of  the  ancient  jurisdiction  of  the  court  is,  that  the 
contract  of  wages  was  regarded  as  one  and  entire ;  that 
freight  was  the  mother  of  wages ;  that  accordingly 
if  freight  was  earned,  that  the  entire  wages  were 
due.  This  is  evidently  the  law  laid  down  in  the 
leading  case  of  Cutterv,  Pbwel/,  2  Sro.  L.  Gas.  1.  The 
Legislature,  in  the  Merchant  Shipping  Act,  has  now 
abolished  the  rule  that  freight  is  the  mother  of 
wages,  and  introduced  various  prorisions,  and  in 
the  case  of  wreck,  &c.  fsects.  181-186  of  the 
Merchant  Shipping  Act),  but  leaving  thej  law 
of  the  Admiralty  Court  unabridged  in  cases  of 
wrongful  discharge.  The  authorities  cited  on 
behalf  of  the  defts.,  such  as  The  Exeter,  2  C. 
Rob.  26],  and  The  Beaver,  3  C.  Bob.  92,  and 
such  cases  as  The  Madonna  jyidra,  1  Dods.  S7, 
The  Margaret,  8  Hagg.  Adm.  238,  as  also  the 
invariable  practice  of  allowing  foreign  seamen  a 
viaticum  home,  show  what  the  jurisdiction  and 
the  practice  of  the  Admiralty  Court  were.  But 
even  were  it  otherwise,  they  are  totally  irrecondle- 
able  with  the  notion  that  the  seamen  wrongfully 
discharged  cannot  recover  in  the  Admiralty  Cooxt 
either  damages  for  the  breach  of  contract,  or  wages 
beyond  the  date  of  the  discharge.  Perhaps  the 
truth  is  that  the  early  theory  of  the  contract  for 
wages  being  entire  was  found  to  be  inconvenieot 
and  unjust  in  its  operation  in  many  cases,  and  that 
even  the  mariner  himself,  as  in  The  City  o/Londom  and 
The  Camilla,  Swab.  312,  did  not  put  forward  his  full 
legal  rights.  But  the  case  of  Chandler  v.  Grietet, 
2  H.  Bl.  606  n.,  is  conclusive  as  to  what  the  law  of 
the  Admiralty  Court  was.  That  was  an  action  of 
assumpsit  for  seamen's  wages.  The  facts  of  the 
case  were,  that  the  pit.  was  a  seaman  on  board  i 
ship  which  was  articled  for,  and  sailed  upon  s 
voyage  from  London  to  Honduras,  from  thence 
to  Philadelphia  in  North  America,  and  from  theaoe 
back  again  to  England.  The  articles  were  diawn 
in  the  usual  form.  While  the  ship  was  in  the  bsy 
q\  I^q^tA'qxqa^  the  pit.  received  so  vicdent  a  blov 
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him  while  he  was  on  board,  that  he  was  entirely 
disabled  from  doing  anj  duty  whateyer.  On  the 
arriyal  of  the  ship  at  Philadelphia  he  was  put  on 
shore  and  there  l^t,  and  his  wages  paid  up  to  that 
time;  but  the  action  was  brought  for  the  whole 
wages,  including  the  remainder  of  the  voyage,  viz., 
firam  Philadelphia  to  England.  The  court  said  that 
clearly  the  law  Marine  ought  to  be  followed  in  the 
construction  of  the  contract,  and  they  directed  an 
inquiry  to  be  made  in  the  Courts  of  Admiralty, 
whether,  according  to  the  usage  there  adopted,  a 
disabled  seaman  in  similar  circumstances  wotdd  be 
entitled  to  wages  for  the  whole  voyage  or  only  up 
to  the  time  he  was  so  disabled  ?  An  inquiry  was 
made^  and  in  every  instance  there  was  to  be  found, 
a  seaman  disabled  in  the  course  of  his  duty  was 
holden  to  be  entitled  to  wages  for  the  whole  voyage, 
though  he  had  not  performed  the  whole. 


Butt  replied. 


Cur,  adv,  vult. 


June  29th. — Dr.LusHiNOTON  (being  unable  through 
illness  to  appear  in  court)  communicated  through 
the  registrar  his  decision,  the  solicitors  on  both 
sides  having  consented  to  receive  it  as  the  judgment 
of  the  court.  It  was  as  follows : — ^I  have  come  to 
the  conclusion  that  the  Court  of  Admiralty  has,  in 
a  cause  of  wages,  jurisdiction  to  entertain  a  claim 
for  compensation  for  wrongful  discharge  of  a  sea- 
man during  the  term  of  his  engagement,  the  amount 
of  compensation  to  be  assessed  upon  consideration 
of  all  the  circumstances  of  the  case,  and  therefore 
reject  the  defts.'  motion  to  strike  out  so  much  of 
the  petition  and  schedules  thereto  as  relate  to  the 
claim  of  the  pits,  for  damage  by  reason  of  the 
alleged  breach  of  contract  bv  the  def  ts.  If  the  case 
proceeds  to  a  hearing,  and  the  allegation  in  the 
petition  be  proved,  the  amount  of  compensation 
must  be  referred  to  the  registrar  and  merchants. 

Attorneys  for  pits.  Nethersok  and  Sptechhf,  tot 
^  W.  CcoT,  Liverpool. 

Attorneys  for  defts.  Marshall,  Wegtall,  and 
Itoberts, 


Tuesday,  Nov,  6,  1867. 
The  Jeff  Davis. 

Proctors*  lien — Garnishee  order — Priority — 23  j'  24 

Vict.  c.  127,  s.  28. 

iV/tere  proceeds  are  in  court,  this  court  is  comoetent  to 
take  notice  of  a  previous  Uen  after  a  garnishee  order 
has  been  obtained: 

SemUe.  This  power  is  within  the  ordinary  jurisdiction 
of  the  court  independently  of  the  operation  of  the 
28  *•  24  Vict.  c.  127,  s.  28. 

The  Je£f  Davis  had  been  sold,  and  the  proceeds 
were  in  the  registry.  In  a  master's  suit  a  decree  had 
been  obtained  for  105/.  6s,  lid,  but  without  costs. 
Subsequently  a  garnishee  order  was  obtained  from 
the  Court  of  Ex.  attaching  this  sum. 

iVifcAorcf  having  moved  for  an  order  of  payment 
thereof, 

Clarkson,  for  Messrs.  Toller  and  Co.,  proctors,  con- 
tended that  this  order  should  issue  subject  to  the 
proctors'  lien  for  costs,  according  to  ordinary  prac- 
tice, and  to  the  Solicitors  Act  (Uie  23  &  24  Vict,  c 
127),  a  proctor  has  an  absolute  Uen  on  the  property 
recover^  through  his  instrumentality : 

The  PhOwpine,  16  L.  T.  Bep.  N.  S.  34;  L.  Bep.,  1 

Adm.  809 ; 
The  SobhmsteiH,  15  L.  T.  Bep.  N.  S.  898 ;  L.  Bep.,  1 

Adm.  298; 
The  Araminta,  4  W.  Bob.  896,  S  w(u  81 :  24  L.  T.  Bep. 
48,26; 


Pritchard,  contra.— The  question  resolves  itself 
into  one  of  prioritybetween  a  garnishee  order  and 
a  proctor's  claim.  The  proctor  has  not  taken  action 
in  proper  time ;  he  had  notice  of  the  intention  of 
applying  for  the  garnishee  order,  and  ought  to  have 
appeared  and  asserted  his  claim.  This  court  cannot 
review  a  garnishee  order : 

7^  Olive,  Swa.  428;  80  L.  T.  Bep.  220; 

Clarkson  in  reply.— In  the  case  of  the  Olive  tlie 
garnishee  order  had  actually  been  paid,  the  mort- 
gagee in  whose  hands  the  funds  in  question  were,, 
had  paid  them  over  to  the  judgment-creditors :  the 
proctor  had  full  notice  of  all  the  proceeding?,  and 
subsequently  tried  to  obtain  repayment  of  his  costs 
at  the  hands  of  the  mortgagee.  That  case  is  per- 
fectly distinguishable  from  the  present;  in  this 
case  it  is  true  that  the  proctor  fuso  had  notice  to 
defend  his  lien,  but  here  there  was  no  necessity,  fur 
the  funds  were  in  the  hands  of  the  court,  whose 
officer  he  is. 

Sir  R.  Phillimore.— It  has  been  contended  that 
this  court  has  no  power  to  take  notice  of  a  previous 
lien  after  the  obtidning  of  a  garnishee  order.  Now 
the  Solicitors  Act  gives  an  absolute  lien  to  a  proctor 
on  the  property  recovered  through  him,  and  by  thi» 
Act  I  am  bound  to  decide  in  favour  of  his  lien,  not- 
withstanding the  garnishee  order.  However,  inde- 
pendently of  that  statute,  I  think  it  is  clearly 
within  the  competence  of  this  court  to  give  direc- 
tions that  the  proctor^s  lien  be  discharged  before 
paynient  out  of  court  of  funds  in  its  hands ;  the 
garnishee  cannot  be  in  a  better  position  than  the 
person  he  represents,  who  could  not  have  got  the 
money  out  without  payment  of  the  proctor's  fees. 
I  therefore  order  payment  to  the  garnishee  of  tlic 
balance  after  the  satisfaction  of  the  proctor*9  lien. 
The  costs  of  the  present  motion  to  come  out  of  the 
funds. 

Proctors:  Neal  and  Philpott:  Nelson  and  Son^ 
and  ToUer  and  Sons. 


Nov,  9  and  12,  1867. 
The  Rbtbievsr  r.  The  Queek. 

Salvage'-2S  j-  26  Vict,  c,  63,  s,  33. 

This  section  does  not  debar  the  innocent  sufferer  in  a 
collision  from  salvage  reward  for  services  subsequently 
rendereato  the  other  party  to  the  collision. 

The  case  of  a  towing  ship  is  not  a  casus  omissus  from  the 
statute,  and  where 

The  tug  of  the  vessel  declared  not  to  blame  in  a  collision, 
renckrea  salvage  services  to  the  wrongdoer,  it  was 

Held,  that  this  section  did  not  affect  the  right  of  the  iu<j 
to  salvage  reward. 

This  was  a  cause  of  salvage  brought  by  the  steam- 
tug  Retriever  against  the  steamer  Queen,  under  the 
following  circumstances  :— 

It  appeared  that  the  Retriever  had,  on  the  14th 
Dec  last,  been  towing  a  vessel  called  the  Hannibal, 
when  a  collision  took  place  between  the  Hai,nibal 
and  the  Qjueen,  After  the  Hannibal  was  towed  clear 
the  Retriever  went  to  the  assistance  of  the  Queen, 
and  towed  her  into  Liverpool,  a  distance  of  about 
eleven  miles  from  the  place  of  the  collision.  A 
cause  of  damage  had  been  brought  by  the  Queen 
against  the  Hannibal  in  this  court,  and  heard  im* 
mediately  before  the  present  suit,  when  the  Queeen 
was  held  solely  to  blame. 

Brett,  Q.  C.  and  V,  Lushington  for  pits. 

Dr.  Deone^  <^.  C.  %aA  BuU  Vst  ^v3L\]u 
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Nov.  12. — Sir  R.  Piullihore. — The  Retriever  now 
appears  in  court  as  a  salvor,  and  claims  salvage 
remuneration  for  the  services  to  the  Queen.  I  put 
the  question  to  the  Trinity  masters  as  to  whether 
the  Q,ueen^  her  cargo,  or  her  crew,  were  in  danger, 
and  they  replied  that  there  was  danger,  but  not  great 
danger,  to  the  Queen,  It  occurred  to  me,  however, 
that  previously  to  determining  whether  any  and  what 
salvage  was  due  to  the  Retriever^  there  arose  a  queition 
whether,  under  the  particular  provisions  contained 
in  2.")  &  2G  Vict.  c.  63,  s.  33,  the  rendering  of  salvage 
in  this  instance  had  not  been  taken  out  of  the 
category  of  a  voluntary  service,  and  become  the 
mere  discharge  of  a  positive  duty  cast  by  the  statute 
upon  the  salvor,  for  the  neglect  of  which  he  would 
have  been  punishable.  As  the  interpretation  of  this 
clause  had  not  been  the  subject  of  any  judicial  deci- 
sion, I  deferred  my  judgment  on  it  until  this 
morning.  This  clause  was,  as  is  well  known,  intro- 
^luced  into  the  statute  by  Lord  Kingsdown,  a  name 
never  to  be  mentioned  by  me  without  a  feeling  of 
the  deepest  respect  for  one  of  the  wisest,  most  able, 
and  most  upright  who  ever  administered  justice  in 
this  or  in  any  other  country.  He  introduced  it  in 
consequence  of  some  case  which  came  within  his 
cognisance  while  sitting  in  the  Judicial  Committee 
of  the  Privy  Council.  It  was  a  case  in  which,  after 
a  collision,  one  ship  had  sailed  away  and  left  the 
other  to  perish.  The  clear  object  of  the  clause  is  to 
visit  with  deserved  penalty  and  punishment  such  a 
transgressor.  It  could  not  have  been  the  intention 
of  the  framer  of  the  clause  to  prevent  a  vessel  which 
had  been  an  innocent  sufferer  from  obtaining  a  sal- 
vage reward  in  this  court  to  which,  in  the  ordinary 
principles  of  law,  it  would  have  been  entitled, 
because  this  vessel  had  been  injured  in  the  collision 
which  preceded  and  rendered  necessary  salvage  ser- 
vices. In  this  case  the  tug  itself  did  not  come  into 
collision,  but  the  ship  which  it  towed,  and  it  has  been 
argued  that  the  case  of  a  towing  ship  is  a  casus 
om-ssus  from  Uie  statute;  but  I  am  not  of  that 
opinion.  I  think  the  Retriever  is  entitled  to  salvage 
remuneration,  but  having  regard  to  all  the  circum- 
stances, to  one  of  very  moderate  amount.  I  award 
40/.  with  the  usual  costs. 

Proctors  for  the  BUriever^  Gregory  and  Co, 
Proctors  for  the  Queen,  Jennings  and  Son, 


Nov,  9  and  Dec,  7,  1867. 

The  Hallet. 

The  hx  fori — The  lex  loci — Pilotage  oon^puUory  htf 

foreign  law. 

Where  a  tort  has  been  committed  abroad,  and  redren  is 
sought  in  this  country,  the  lex  fori  will  regulate  the 
procedure  and  the  form  of  the  remedy  alone,  the  lex 
loci  delicti  commissi  will  govern  the  case  and  the  nature 
of  remedy  itself,  unless  it  be  prevented  by  its  repugnance 
to  natural  justice  or  public  policy. 

And  where  a  collision  took  place  in  foreign  waters  between 
an  EngU^  and  a  foreign  ship,  and  it  appeared  from 
the  pleadings  that  pilotage  was  compuhory  by  Belgian 
or  butch  law,  but  that  the  owner  was  not  reheved 
from  his  remonsibiUty  by.  having^  given  the  sole  charge 
of  the  vessel  to  a  duly  licensed piht,  it  was 

Held  that  the  case  was  governed  by  the  lex  loci,  and  that 
the  deft,  {the  English  Aip)  was  liable  for  the  damage. 

The  Milford  and  the  Jonathan  Goodhue    dissented 
from. 

The  Amalla  distinguisded 
Brett,  Q.  C.  and  Cohvn^  in  support  ol  \)hft  moVXoTi. 
Maniaty,  Q.  C.  and  C7brX»on,  coiiUtu 


This  case  arose  out  of  a  collision  which  had  takn 
place  in  January  last  in  Flushing  Roads  in  tha 
Scheldt  between  the  British  steams  RaBfy  and  tbe 
Norwegian  barque  NapoUon.  The  1 1th  article  of 
the  def ts.'  answer  to  the  charge  contained  in  tbe 
petition  alleged  that  they  had  on  board  a  pilot  b^ 
compulsion  of  law,  who  was  in  charge  of  taiB 
vessel,  and  whom  they  had  no  power  of  seLecting. 
The  pits.'  reply  alleged  that  by  the  laws  in  force  si 
the  time  and  place,  the  owners  of  the  vessel  doing 
damage  are  liable  for  it,  though  the  statement  in 
the  nth  article  of  the  defts.*  answer  be  true. 

The  case  was  now  argued  on  a  motion  to  reject 
the  3rd  article  of  the  reply. 

Brett,  Q.  C.—This  is  an  objection  to  the  3rd  article 
of  the  pits.*  reply  in  the  nature  of  a  demurrer,  that 
is  to  say,  we  contend  that  even  if  the  facts  be  troe 
they  are  no  answer  to  the  plea.  This  is  a  petition  in 
a  case  of  collision  between  an  English  and  foreign 
ship ;  the  answer  is  that  there  was  a  compolsofy 

Eilot  on  board,  and  the  reply  is  that  the  ownos  an 
able  even  though  a  compuLsory  pilot  was  onboard, 
and  the  damage  caused  solely  by  the  pilot.  The  point 
raised  is  a  very  important  one.    llie  qoestioa  is, 
whether  the  lex  Jori  must  govern  the  case  or  not 
No  English  court  administers  foreign  law.   Part  of 
the  general  maritime  law  of  other  countries  has  beea 
adopted  into  the  English  law,  but  our  courts  do  not 
administer  the  statute  law  of  any  other  countrx.  Tbtt 
collision  occurred  in  waters  whore  it  was  eiUMi 
governed  by  Belgian  or  Dutch  law.  The  KngliAlaw 
in  this  case  is  clear,  its  principles  are  clear  and  well 
established,  damage  has  been  done  to  the  pita.  \3j  tlia 
negligence  of    an  individual,  nam^y,  the  ]^lot; 
according  to  English  law  he  is  responsible,  hot 
another  is  also  or  may  be  liable ;  that  ia  llie  psnoa 
who  stands  in  the  position  of  his  master.   It  is  not  a 
case  of  principal  and  agent,  but  of  master  and  ser- 
vant  and  where  the  master  is  liable  for  tiie  tortioor 
act  of  his  servant  It  is  sufficient  for  me  now  to  mf 
that  a  pilot  who  has  a  right  to  take  command  o€  a 
ship  is  not  a  servant  of  we  owner  of  the  ship.  The 
owner  may  prevent  the  pilot  coming,  on  board,  but 
if  he  does,  he  is  subject  to  a  penalty.    He  must  take 
one  for  whom  he  has  not  sent,  and  he  ia  not  liaUe 
for  his   negligence.     According  to    conmion  lav 
principles  the  deft,  is  not  liable  when  the  ^lota^e 
is  compulsory,  and  there  is  no  remedy  for  negligence 
unless  it  can  be  proved  that  the  person  whose  nefl^ 
gence  caused  the  damage  was  the  serrant  of  the 
owners  of  the  vessel    The  question  cornea  to  this, 
what  remedy  does  the EngUsh  law  give?  Tliat  remedy 
is  the  very  essence  of  the  lexfbru    The  KngHsh  law 
does  not  take  notice  of  foreiga  laws.    If  ^ere  be  a 
contract  brought  forward  it  is  oonstraed  acourding 
to  the  law  where  made:  but  that  construction  is  not 
a  remedy.  You  have  no  question  of  remedy  till  yoa 
construe  the  contract.  The  remedy  is  the  remedy  ol 
the  lex  fori.    This  is  the  offspring  of  another  priii- 
ciple  of  English  law,  the  principle  of  ocmstming  a 
contract  according  to  the  intention  of  the  partne. 
In  the  case  of  a  custom  yoa  take  the  cnatam  ibId 
account,  because  of  the  intention  of  the  parties  ta 
be  governed  by  the  custom.  That  a  contract  tfaea 
is  construed  according  to  the  kr  lod  H  out  of 
no  deference  to  the  laws  of  the  foreign  coiinti7» 
but  to   Qxnj  out  tixe  intention-  of  tbe    uaiUei 
according  to  an  establiriied  principle  of  KogUift 
law.    [The  Coubt. — In  the  case  of  donndle  we  are 
obliged  to  take  into  considleration  fbitdgn  IwrJ 
Domicile  also  becomes  a  question  of  intentfioo.  "We 
look  at  the  drcumstances  nndar  which  the  partkt 
acted.     The  English  law  adopts  the  fcnetgn  law  is 
«svaA\iQA  of  the  intention  of  thepartiea,  tbe  moment 
^k^\  Y^cr^v^  \&  Vq^S^^sL^  Eaelish    law   tdkas  b9 
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•nppoae  that  it  vm  the  intention  of  the  part?  tbat 
hii  property  Bboold  be  distributed  according  to  the 
I»r  of  the  couDtr;  irhere  he  <tied.  If  he  made  a 
win  abroad  it  woald  be  with  the  intention  it  ihonld 
be  earned  ont  according  to  the  lav  of  the  couolry 
ke  reaided  in  at  the  time  of  his  death.  The  Engliah 
taw  giTCB  a  remedy  only  if  it  is  shown  that  the 
ntgligenoe  was  that  of  the  defte.'  aerrant.  If  that 
k  not  ahown  Eogliah  law  gires  no  redrees.  I  add 
tliB'^iieation  whether  the  pilot  U  compulsory  or  not, 
i«  entirely  a  qaenioo  of  fact  That  fact  is  decided 
by  another  fact,  namely,  under  what  law  he  came  on 
board.  Ail  you  can  look  at  the  foreign  law  for,  ii  to 
•M  whether  the  julotage  was  compulsoiy  or  not. 
That  fact  atceitained,  yon  can  make  no  further  nae 
of  the  foreign  law.  In  this  case  of  compulscay 
ralotage  the  want  of  remedy  doea  cot  depend  on  the 
Engli^  statute,  it  depends  on  this  :  that  the  pit. 
faila  in  ahowing  that  the  pilot  was  the  aerrant  of  the 
p«ty  Bfgrieied : 

7»«  J/orto,  X  Wm.  Rob.  96. 10!  ; 

ne  Aamolii,  1  Lnab.  365 ;  5  L.  T.  Bep.  N.  S.  SB, 

Tk  rtmoii,  1  Wm.  I^b.  S17 ; 

CUea.— Where  the  relation  d  maeter  ud  terrant 
doM  not  exirt,  there  u  bo  Teaponaibility :  (A«d¥e  v. 
ZmAb  tad  North-Wmum  RaUa^  Campam,  i  Ex. 
260;  tJtoiT  on  Agency,  M.  458  b  and  4B6  a.)  ThU 
Uafaililr  eannot  ■ntb'  to  a  oaoe  like  Ae  preacan, 
iro  «w  ia  liable  te  Oe  tet  of  aaoAer  in  bia  aerrice 
<A<n  be  hM  not  had  tbe  power  of  aaleetiDg  hinN^. 
Jt  ta  tha  iBDinri  maritime  law  whidi  tfaia  ooon  faw 
iHn  to  aftMJntater.  AcMtdiDB  to  its  principle*  it  i* 
daar  that  tbedefta.  are  not  liable,  lln  def  ta.  hare 
I    only   when 


dHte,  ttat  Belgian  Jaw  wat  Tulatod  A«sin,  then 
b»M  MJwajt  beat  a  great  diftinction  drawn  by  juiiati 
hatwecn  oontracti  and  Urts.  In  caaes  of  toit,  700 
■HMt  alwafB  look  to  the  hx  fori.  AceordtQg  to 
tte  beat  ambotities  when  an  action  ia  brought  for  a 
Aortronxaaat  adminiiter  tbe&x/iri.  Tbnenerer 
feat  ban  jteaee  in  which  it  ha«  been  held  that  where 
ft  twt  haa  fcean  eamnitted  abroad,  which  is  so  by 
foreign  htw,  and  ia  not  *o  by  Engliah  kw,  that  an 
ftelian  can  be  maintained  hem.  lln  learned  counsel, 
ia  Hk  eonrse  «f  bia  argument,  refetred  to 
Tie  /"— ■ —  • '  '  -  ' 


lataiBatlonal  Law.  voL  4,  Ik  581 1 

7i«  AmbM,  Ludi.  80,  lOSi  2  L.T.  BapN.  S.36; 

aL.T.Viap.S.B.13B; 
TieDiaiia,  Laah.639j  7  L.  T.  Ittp  N.  B.  S37,  39T ; 
BaTigny'a  Boman  Law,  vol  8,  sect.  87 ; 
SaUt  T.  «  Wow,  B2  L.  J.  61,  Ex. ;  6  L.  T.  Hap.  H.  S. 

e07-,  8L.  T.  Bep.N.6.  611;  81  L.  J.  457,  Ei. 

JUanittf,  Q.  C.  contra.— This  ia  a  ease  of  a  foreign 
tiap  aeddng  compenntlon  againat  a  Briti^. 
i^ffrf^oe  the  injnred  Teasel  haa  a  right  to  reeorer 
anywhere ;  but  in  this  country  and  otbera  there  are 
eertsin  laws  by  which  a  ahipowner  is  compelled  in 
certain  districts  to  place  his  ship  under  the  care  of  a 
^ot.  Tlie  eotmson  law  is  uo  doubt  (his ;  if  I  am 
prevented  from  selecting  my  serrnnt  or  agent,  my 
reaponsibility  is  taken  away ;  but  here  the  law  which 
impotes  Hie  duty  does  not  take  away  the  obligation, 
but  expresdy  enacts  that  that  obligation  shall  con- 
tbiiK.  At  cormnon  law  there  is  no  obligation  to 
take  on  board  a  pilot.  If  tiiia  collision  had  taken 
place  in  British  waters,  no  difficulty  could  faaiie 
ariaen  at  alL  It  has  been  contended  that  there  was 
no  violation  of  Bel([ian  law.  Can  my  lenined  friends 
contend  that  if  one  Tessel  ran  down  another  in  this 
very  river  that  that  wonld  not  be,  apart  from  the 
qnestion  of  pilotaye,   n  viohttion  of  Belgian  Uw? 


Assuredly  it  would  be  so.  The  relation  here  between 
the  owner  and  pilot,  by  atatnte,  is  the  oTdinnrj-  rela- 
tion of  master  and  servant.  The  maxim,  then,  171(1 
facit  pfT  alium  fncit  per  «  applies.  If  we  take  into 
consideration  the  whole  Belgian  law,  the  dcf».  are 
Kable ;  are  we  to  take  only  part  and  leave  the  rest  ? 
My  learned  friends  seek  to  confound  the  right  and 
the  remedy ;  the  itx  loci  governs  the  right,  Ihc  Itx 
fori  gOTOTOS  the  procedure  by  whidt  that  right  is 
vindicated.  In  a  sense  that  is  the  remedy ;  for  the 
term  remedy  as  used  does  not  mean  the  compensa- 
tion, but  rather  tJie  procedure.  Let  us  iook  at 
Camion  V.  Sewdl  (5  H.  &  N.  TBS,  Ex.  Ch.,  and  in 
the  court  below,  3  H.  &  N.  617.)  It  is  most  impor- 
tant to  see  the  tme  principles  on  which  this  case  was 
decided.  The  captain  of  a  vesael  having  taken  on 
himself  to  sell  goods  to  a  purcbatet  in  Norway,  who 
would  have  a  good  title  to  them  according  to  Nor- 
weglu)  law,  he  was  allowed  to  retain  them  by  our 
law,  according  to  whiiA  he  had  no  title  to  them. 
The  principle  is  exactly  the  same,  whether  tt  be  a 
question  of  tort  or  of  contract.  Transitory  actiona 
that  arise  abroad,  in  the  adjudicating  upon  them  will 
be  goremedby  the  law  of  OieconntiT  m  which  they 
aroae.  [By  the  CoDBT.—Suppoae  a  Sdgian  brought 
an  action  agunat  an  Englishman  in  Ais  countiy 
for  driving  lua  carriagu  against  him  there,  if  that 
was  wrong  then  and  not  here,  would  the  Belgian 
get  damagei  ?]  He  would,  f^y  the  Comr. — Uust 
the  same  redress  be  given  there  as  here  ?]  Yea, 
that  wonld  be  the  proper  course.  If  a  good  cauae  of 
action  of  a  transitory  nature  aiiaes  abroad,  the 
aggrieredMity  ought  to  recover  he^and  the  Court 
ia  which  the  action  ta  bron^t  on^it  to  administer 
the  law  in  the  aane  way  as  where  the  cause  ot 


BaaU  V.  St.  Uav, 


.  fiJtriga*,  1  8m.  L.  C.  B2I,  and  note ; 
I^imam,  6  CL  *  F.  1. 


within  its  jutisdiction  ?  It  ia  competent  f 
foreign  country  to  declare  that  aocb  ships  iball  be 
in  charge  of  a  pilot,  but  under  certain  terms  and 
conditions,  e.g.  that  there  shall  be  constituted 
between  the  owner  and  pilot  the  relation  of  master 
and  aervant.  Then  ia,  however,  another  way  of 
viewing  this  caae.  This  is  a  qneetion  of  lien.  Tho 
Uea  is  a  qualified  property  vetted  in  the  plL,  which 
he  comes  to  thU  court  to  enforce.  Before  the  Act 
of  ISCl  this  court  had  not  the  power  in  cases  like 
the  ptesent  to  enforce  the  lien.  The  fouudation  of 
the  action  in  rem.  is  the  lien,  and  that  lien  accrued 
the  momeot  that  the  collision  h^qwned.  The  pits. 
having  acquired  a  lien  there  at  the  time  of  the  col* 
liaion,  by  the  fex  bci  are  entitled  to  enforce  that  lien 
here. 

OunBcH  V.  Scadi  (ogira) ; 

Smilhr.  Cowlry,  1  Howard'a  U.  S.Bep  128; 

C<Miev.Doiiny,iK.&Jo.K~; 

T£eano>im,lasfa.  410;  6  L.  T.  Bap.  N.  S.  6 ; 

The  ZoBrereii,  Swa.  96 ;  !7  L.  T.  Bop.  160. 

Brett,  Q.  C.in  reply. — The  whole  irsinnent  dcpcnile 
on  the  proposition  of  Mr.  Haniaty  tiut,  where  in  a 
foreign  country  tbete  is  a  wrong  and  a  remedy,  and 
the  action  is  transitory,  that  cause  of  action  can  be 
enforced  in  any  other  country.  By  what  law  is  this 
so  ?  It  is  not  so  by  the  law  of  England.  Is  it  by 
the  law  of  nations  f  No  authority  has  been  cited 
to  show  the  truth  of  this  proposition  according  to 
either.    It  tt  is  so  according  to  the  law  of  nations. 
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cause  of  action  that  ought  to  hare  heen  enforced  by 
the  law  of  nations,  and  this  country  had  no  right 
to  pass  an  Act  of  Parliament  limiting  the  remedy 
in  particular  cases.  Again,  you  may  have  that 
which  would  give  rise  to  a  cause  of  action  abroad, 
and  would  not  do  so  here.  For  example,  in  the  case 
of  adultery  in  Holland,  an  EngUsh  court  could  only 
administer  English  law.  In^cases'of  tort,  the  right 
and  remedy  are  the  same  thing.  The  whole  question 
comes  to  this,  is  the  remedy  part  of  the  procedure  ? 
The  cause  of  action  must  be  looked  at  with  regard 
to  the  law  of  both  countries,  for  there  may  be  Acts 
which  could  support  a  cause  of  action  in  one 
country  and  which  in  another  could  not  In  cases 
of  contract,  the  cause  of  action  is  the  breach;  in 
tort,  it  is  the  injury.    What  right  does  this  give 

50U  ?  A  right  to  a  remedy.  What  is  that  remedy  ? 
'he  judgment  of  a  court  of  law.  What  is  the 
judgment  that  court  gives?  It  is  part  of  the 
procedure  of  the  court. 

Cur,  adv,  vuli. 

Ike,  7. — Sir  B.  FniLLUfORE.— In  this  case  the 
owner  of  a  Norwegian  yessel  has  brought  an  action 
against  the  owner  of  an  English  vessel  for  damage 
done  to  the  Norwegian  ship  in  the  territory  of 
Belgium.  One  of  the  functions,  and  not  the  least 
important,  of  the  High  Court  of  Admiralty  is  to 
administer  international  justice  in  maritime  suits 
between  foreigners  who  resort  to  its  jurisdiction,  or, 
as  in  the  present  instance,  between  the  foreigner 
and  the  British  subject.  The  prize  jurisdiction  of 
this  court  administers  the  jus  inter  gentes^  or  public 
international  law,  and  whiat  is  called  the  instance 
jurisdiction  administers  the  jtts  gentium^  or  private 
international  law.  In  order  to  attain  this  end  the 
rules  of  pleading,  and  the  general  mode  of  investi- 
gating and  trying  the  merits  of  such  cases  when 
they  come  before  it,  are  simple,  free  from  techni- 
cality, and  calculated  to  do  substantial  justice.  In 
this  court,  as  Sir  J.NichoU  observes  in  the  Girolama, 
3  Ilagg.  Rep.  177,  **  the  law  maritime  according  to 
the  law  of  nations  is  to  be  administered ; "  and  again 
he  says  (p.  189)  it  "  is  governed  by  the  rules"  (he  is 
not  speaking  of  the  prize  court)  '*  of  international 
law."  To  the  same  effect  in  the  Zoflverein,  1  Swab, 
p.  00,  Dr  Lushington,  in  the  case  of  a  collision 
between  a  British  and  foreign  vessel,  says, ''  The 
case  must  be  decided  by  the  law  maritime,  by  those 
rules  of  navigation  which  usually  prevail  among 
nations  navigating  the  seas  where  the  collision  takes 
place."  And  in  the  Golubchick,  1  W.  Rob.  p.  147,  he 
says,  "  Upon  general  principles  I  apprehend  that 
this  court,  administering,  as  it  does,  a  part  of  the 
maritime  law  of  the  world,  would  have  a  right  to 
interpose  in  cases  of  the  present  description."  If, 
therefore,  this  collision  had  taken  place  upon  the 
high  seas  it  must  upon  general  principles,  have 
been  adjudicated  according  to  the  ib:  maris,  Th« 
petition  of  the  pit.  in  this  cause  sets  forth  that  the 
Norwegian  barque  Napoleonj  of  the  burthen  of  740 
tons,  while  riding  at  anchor  in  Flushing  Roads,  in 
the  month  of  January  of  this  year,  was  run  into  by 
the  British  steamship  Halkyj  and  hereby  suffered 
considerable  damage.  In  their  answer  to  this  charge 
contained  in  the  petition,  the  defts.,  Uie  owners  of 
the  Hall^  state  that  by  <*the  Belgian  or  Dutdi 
laws,  which  prevail  in  and  over  the  river  Scheldt,  and 
to  which  the  said  river  is  subject,  from  the  f»lace 
where  the  said  river  pilot  came  on  board  the  aaUe^j 
and  thence  up  to  and  beyond  the  place  of  the  aforesaid 
collision,  it  was  compulsory  on  the  said  steamer  to 
take  on  board  and  to  be  navigated  under  the  direc- 
tions and  in  charge  of  a  pilot,  duly  appointed  or 
licensed  according  to  the  said  lawft,  «ad  it  was  by 


collision  as  aforesaid  to  remain  in  charge  o^  and 
did  take  on  board,  and  was  given  in  charge,  and  uf 
to  the  time  of  the  said  collision  remained  in  diaige 
of  the  said  river  pilot,  who  was  duly  i^^pointed  or 
licensed  according  to  the  said  laws,  and  whom  the 
defts.  or  their  agents  did  not  sdect,  and  had  do 
power  of  selecting."  To  this  defence  the  owners  of 
the  Napoleon  reply  as  follows :  *<  That  bj  the  Belgisn 
or  Dutch  laws  m  force  at  the  time  and  place  of  ths 
said  collision,  the  owners  of  a  ship  whidh  has  doas 
damage  to  another  ship  by  coUiaion  are  liable  to 
pay  and  make  good  to  the  owners  of  audi  lasUj- 
mentioned  ship  all  losses  occasioned  to  them  bj 
reason  of  such  collision,  notwithstanding  that  the 
ship  which  has  done  such  damage  was,  at  ths 
time  of  the  doing  thereof,  l^ing  navigated 
under  the  direction  and  in  charge  of  a  pilot 
duly  appointed  or  licensed  according  to  the 
said  laws,  and  notwithstanding  that  such  damage 
was  solely  occasioned  by  the  negligence,  default,  or 
want  of  skill  of  such  pUot,  without  an j  contributory 
negligence  on  the  part  of  the  master  er  crew  of  such 
lastly-mentioned  ^p,  and  notwithstanding  that  it 
was,  at  the  time  and  place  of  the  collision,  by  the 
said  laws  compulsory  on  such  lastly-mentioned  ship 
to  be  navigated  under  the  direction  and  in  charge 
of  such  pUot ;  and  the  defts.,  the  owners  of  the 
HaOofj  are  by  virtue  of  the  said  laws  liable  to  psy 
and  make  good  to  the  pits,  all  losses  occasioned  to 
them  by  the  said  collision,  even  if  the  statements 
contained  in  the  llth  article  of  the  sud  answer  be 
true."  The  admission  of  this  plea  ia  objected  to  by 
the  owners  of  the  HaUey  upon  the  ground  that  the 
law  of  EngUmd  alone  governs  this  case.  On  this 
subject  elaborate  arguments  have  been  addressed 
to  the  court  bv  the  counsel  for  both  parties.  The 
point,  it  is  said,  has  never  before  been  railed,  and  I 
have  now  to  give  judgment  upon  it.  The  claim  of 
the  petitioner  in  this  case  ia  founded,  aooarding  to 
the  Norman  language  of  our  common  law,  upon  s 
tort  committed  by  ^  deft. ;  according  to  the  lan- 
guage of  jurisprudence,  familiar  to  this  court,  unm 
an  3>ligatio  ex  makficioy  or  as  it  is  more  generally, 
Uiough  perhaps  less  accurately,  termed,  an  Maatio 
ex  cklidoy  incurred  by  the  deft  ^Bes  dc  haoet," 
Donellus  says,  "  ut  onme  delictum  est  maleftdum, 
ita  non  ex  quovis  delicto  nascatur  obligatio  sed 
solum  ex  mideficio "  (Donellus  L  xv.  c  23).  In 
the  case  before  me  this  tort  was  committed,  or  this 
obligatio  was  incurred,  in  the  territory  of  a  foieiga 
state.  I  think  it  expedient  therefore  to  dwell  for  a 
moment  on  the  peculiar  character  of  this  Migatio^ 
with  the  reasoning  upon  which  my  judgment  is  in 
some  measure  connected.  Accordiing  to  the  Bomsn 
law,  which  on  this  subject  has  been  generallv 
adopted  by  continental  Europe,  the  facta  which 
give  rise  to  a  legal  obligation  are  said  to  be  four^ 
contractus,  quasi  contractus^  mal^Hcium^  gwui  maJ^ficiniL 
The  two  former  create  an  obugation  with  the  con- 
sent of  the  obliged  person  {chUaatus) :  the  two  latter 
without  his  consent.  It  is  with  the  tnird  alone  wilh 
which  we  are  at  present  concerned;  namely, 
obligatio  ex  mal^fidoy  or  tkUcto^  for  it  is  not  necesssry 
to  consider  the  distinction  between  thia  and  the 
ohliqatio  ex  quasi  delicto.  Delictum  CDonsUus  sayi) 
with  his  usual  accuracy  and  perspicuity^  '*  I<^  ^ 
factum  id,  quo  nocetur  alteri,  jure  ita  coeroetnr,  at 
sarciat  alteri  quod  abstulit  (L  xiL  c.  5).  Ex  tali 
culp&  "  (that  is  mal^ficioy,  Grotiua  aaya,  '^obligatio 
naturaliter  oritur,  si*  danmum  datum  eat^  nempe  at 
id  resarciatur  "  (De  Jure  Belli  et  Facia,  L IL  c  xvil 
s.  1).  This  is  in  truth  the  language  of  natural  ioi- 
tice.  The  form  of  remedy  under  the  Roman  law 
was  supplied  by  the  <<  Lex  Aquilia.**    The  passage 

^     in  the  Digest  upon  this  very  subject  of  collision  at 

Wrtue  of  such  laws*\the  words  axe  not  \ix)knvoiUaVAi(^  <2oiv\a2kiA(^  «a  many  other  passages  in  that 

"that  the  Bfallevwas  comp^cAtotake  onWxd. ixiaX i^^fiRsXnn  ^\  vvfA\irQS^ii!DGj^  ^xSoa  written  eqoi^ 

to  be  giyen  in  aiarge,  and  until  tibid  timft  oi>Xi<d  wA^\i«v2tf^vi^TKMtf»L  ^  ^doA^d(^st%^t»)s^fiS9ii^  '*^'^\asia 
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tua  impactft  in  meam  scapham,  damnum  mihi  dedit, 
qaaMitum  est,  quas  ictio  mihi  competent?  £t  ait 
f rocolus,  si  in  potestate  nautarom  fait,  ne  id 
accident  et  culp^  eonim  factum  sit,  legeAquilift 
cum  nautis  agendum:  quia  panri  refert  narem 
immitteodo,  aut  senuculum  ad  narem  ducendo,  an 
tu4  manu  damnum  dederis ;  quia  omnibus  his  modis 
per  te  damno  adficior  ;  sed  si  f une  mpto,  aut,  cum  a 
nullo  regeretur  naris  incumsset,  cum  domino 
agendum  non  esse."  (Dig.  L.  ix.  Tit.  ii.  29,  2.) 
According  to  the  principles  of  natural  justice,  the 
wrong-doer  to  this  Norwegian  vessel  is  bound  to 
replace  her  owner  in  the  position  in  which  he  was 
before  the  wrong  was  done;  the  owner  is  entitled 
to  what  civilians  call  a  restitutio  in  integrum. 
I  gladly  avail  myself  of  Dr.  Lushington's  language 
in  this  matter,  in  a  case  in  which  he  distinguishes 
(speaking  of  the  duty  of  the  registrar  and  merchants, 
as  referees  of  the  High  Court  of  Admiralty)  between 
cases  of  collision  and  cases  of  insurance.  "  One,*' 
he  says  (the  Gazelle,  2  W.  Rob.  Adm.  Rep.  280), 
'*  of  the  principal  and  most  important  objections  to 
the  report  under  consideration  is  this,  that  the 
registrar  and  merchants,  in  fixing  the  amount  to  be 
paid  for  repairs,  and  the  supply  of  new  articles  in 
ueu  of  those  which  have  been  damaged  or  destroyed, 
have  deducted  one-third  from  the  f iHl  amount  which 
such  repairs  and  new  articles  would  cost  This 
deduction,  it  is  said,  has  been  made  in  considera- 
tion of  new  materials  being  substituted  for  old,  and 
is  justified  upon  the  principle  of  a  rule  which  is 
alleged  to  be  invariably  adopted  in  cases  of  insur- 
ance. The  first  question  then  which  I  have  to  con- 
sider is  the  applicability  of  the  rule  in  question  to  a 
case  of  the  present  description ;  and  this  question, 
it  is  obvious,  involves  a  principle  of  considerable 
importance,  not  only  as  regards  the  decision  in  this 
jMirticular  case,  but  as  establishing  a  rule  for  assess- 
ing the  damages  in  all  other  similar  cases.  Now  in 
my  apprehension  a  material  distinction  exists 
between  cases  of  insurance  and  cases  of  damage 
by  collision,  and  for  the  following  reasons.**  And 
then  the  learned  judge  explains  the  nature  of  an 
insurance  contract,  and  he  continues,  '*  With  regard 
to  cases  of  collision,  it  is  to  be  observed  that  they 
stand  upon  a  totally  different  footing.  The  claim 
of  the  suffering  party  who  has  sustained  the  damage 
arises  not  ex  contractu,  but  ex  delicto  of  the  party  by 
whom  the  damage  has  been  done ;  and  the  measure 
of  the  indemnification  is  not  limited  by  the  terms 
of  any  contract,  but  is  co-extensive  with  the  amount 
of  the  damage.  The  right  against  the  wrong-doer 
is  for  a  restitutio  in  integrum,  and  this  restitution  he 
is  bound  to  make  without  calling  upon  the  party 
injured  to  assist  him  in  any  way  whatever.  If  the 
settlement  of  the  indemnification  be  attended  with 
any  difficulty  (and  in  those  cases  difficulties  must 
and  will  frequently  occur),  the  party  in  fault  must 
bear  the  inconvenience.  He  has  no  right  to  fix  this 
inconvenience  upon  the  injured  party,  and  if  that 
party  derives  incidentally  a  greater  benefit  than 
mere  indemnification,  it  arises  only  from  the  im- 
{KMsibility  of  otherwise  effecting  such  indemnifica- 
tion, without  exposing  him  to  some  loss  or  burthen 
which  the  law  will  not  place  upon  him.**  Again  in 
the  case  of  the  Amalia  (1  Brow.  &  Lush,  152)  the 
same  learned  judge  says,  "  The  principle  of  limited 
liability**  (and  in  this  case  it  is  contended  that  the 
liability  of  the  British  owner  is  taken  away  alto- 
gether) **  is  that  full  indemnity,  the  natural  rights 
of  justice,  shall  be  abridged  for  political  reasons.** 
This  is  a  subject  to  which  I  must  again  advert  in 
another  part  of  my  judgment.  At  present  it  is 
enough  to  say  that  the  dictates  of  natural  justice 
appear  to  be  in  favour  of  the  petition  of  Uie  Nor- 
wegian vessel  in  this  case,  which  prays  this  court 
to  cause  the  British  vessel,  the  wrong-doer,  to  make 
that  reparation  for   wrong   done  by  her  irbich 


the  Ux  loci  commissi  delicti^  had  the  suit  been 
brought  in  a  Belgian  court,  would  have  enforced. 
It  is,  however,  contended  on  behalf  of  the  British 
vessel  that  this  court  cannot  apply  this  law  to  this 
case ;  that  it  must,  partially  at  least  (the  importance 
of  this  qualification  will  be  presently  seen),  disre> 
gard  the  law  of  the  place  in  which  the  wrong  was 
done,  and  apply  that  of  the  place  in  whi(^  the 
action  for  redress  is  brought ;  tnat,  in  other  words, 
the  lex  fori,  and  not  the  lex  loci  commissi  delicti^ 
governs  this  case.  If  this  be  so,  the  foreign  owner 
will  obtain,  practicallv  speaking,  no  compensation 
for  the  wrong  done  to  nis  vessel  by  the  British  ship^ 
the  owner  of  which  will  practically  escape  altogether 
unscathed.  It  is  not,  therefore,  too  much  to  say 
that  the  arguments  and  the  precedents  which  are 
brought  forward  in  favour  of  such  a  result  must  be 
narrowly  examined  and  carefully  scanned.  It  cer- 
tainly may  be  that  the  hands  of  the  court  are  tied 
by  municipal  law,  and  prevented  from  administering 
the  relief  which,  upon  general  grounds,  it  must 
desire  to  administer  to  the  petitioner  in  this  case. 
I  now  proceed  to  examine  the  reasoning  and  autho- 
rities which  have  been  advanced  in  support  of  this 
proposition.  The  contention  on  the  part  of  the 
British  owner  is  that  the  lexforimust  govern  this  case 
not  because  that  law  is  made  binding  on  the  court, 
as  in  the  case  of  the  Amalia,  by  a  British  statute, 
but  because  it  is  made  binding  on  the  court  by  an 
established  principle  of  law,  which  is  to  be  collected 
from  judicial  decisions  and  the  dicta  of  accredited 
writers.  It  is  contended  then  that  this  question 
belongs  to  the  domain  of  the  lex  fori,  inasmuch  as 
it  is  a  question  relating  to  the  remedy,  and  not  to 
the  right,  of  the  party  suing.  It  becomes  important 
to  see  what  authority,  in  principle  or  precedent 
there  is  for  this  proposition.  It  is  well  settled  br 
decisions  of  the  tribunals  of  this  country  that  aU 
which  relates  to  the  form  of  the  remedv,  and  the 
mode  of  enforcing  it,  all  that  relates  to  the  conduct 
of  the  suit  in  court,  the  rules  of  evidence  and  to 
procedure,  shall  be  governed  by  the  lex  fori.  In- 
deed, it  is  a  well-establishei  rule  of  international 
comity,  as  old,  certainly,  as  the  time  of  Bartolus, 
that  **de  his  quse  pertinent  ad  litis  ordinationem 
inspicitur  locus  judicii.**  But  to  the  further  propo- 
sition, namely,  that  the  nature  and  character  of  the 
remedy  itself — ^for  instance,  the  measure  of  civil 
damages  for  a  breach  of  contract,  or  for  the  non- 
fulfilment  of  any  legal  obligation — is  to  be  regulated 
by  that  law,  I  cannot  assent.  I  am  not  aware  of 
any  direct  authority  for  it ;  certainly  it  cannot,  in 
my  opinion,  be  maintained  upon  principle ;  and  so 
far  as  the  analogy  of  the  obligation  arising  from 
contract  applies  to  this  case  of  Jbligatio  ex  delicto,  the 
judicial  precedents  which  I  have  been  able  to  find 
are  adverse  to  this  proposition.  Mr.  Justice  Wash- 
ington, in  a  judgment  delivered  in  the  District 
Court  of  Pennsylvania,  observes  ^Peter*s  Circuit 
Court  Reports,  p.  230),  '<  The  rate  of  damages  to  be 
recovered  for  a  breach  of  contract  is  a  part  of  the 
right  to  which  the  injured  party  is  entitled,  and  it 
is  totally  distinct  from  the  remedy  provided  for 
enforcing  it.  In  the  former  case  the  lex  loci,  where 
the  contract  was  made  or  broken,  is  to  prevail ;  in 
the  latter,  the  lex  hci  of  the  forum,  where  the  rem^ly 
is  provided.*'  The  same  learned  judge,  in  an  earlier 
and  very  singular  case  QCourtois  v.  Carpentier,  1 
Washington's  Am.  Rep.  p.  377),  laid  down  the  same 
principle.  It  was  an  action  in  the  Fennsylvanian 
Court,  on  a  note  payable  in  sugar,  and  given  in 
Guadaloupe,  where  a  particular  custom  prevails  in 
relation  to  the  payment  of  such  notes  in  sugar.  Mr. 
Justice  Washington  said,  "  The  laws  of  the  country 
where  this  contract  was  made  must  govern.  These 
notes  were  parable  in  Guadaloupe,  in  sugar,  at  a 
valuation.     The  deft,  having  sued  here,  cannot 


660 


•MAEITIME  LAW  0A8ES. 


Adm.] 


The  Hallet. 


[Adm. 


it  would  have  been  in  Guadaloupc.  But  as  accord- 
ing to  our  forms  of  proceeding  (and  as  to  them  the 
laws  of  the  country  must  gOTcm)  a  judgment  cannot 
be  rendered  for  sugar,  the  value  in  money  must  be 
given,  which,  in  effect,  is  the  precise  sum  stated  in 
the  note."  Mr.  Justice  Story  refers  to  these  and  to 
other  American,  as  well  as  some  English,  cases  in 
the  following  paragraph  (Storv*s  Conflict  of  Laws, 
c,  8,  s.  307) : — "  Analogous  to  the  rule  respecting  in- 
terest would  seem  to  be  the  rule  of  damages  in  cases 
of  contract,  where  damages  arc  to  bo  recovered 
for  a  breach  thereof  ex  mora,  or  where  the  right 
to  damages  arises  ex  delicto,  from  some  wrong 
or  injury  done  to  personal  property.  Thus,  S 
%  ship  should  be  illegally  or  tortiously  con- 
verted in  the  East  Indies  by  a  party,  the  in- 
terest there  will  be  allowed  by  way  of  damages  in 
a  suit  against  him.  So  the  rate  of  damages  on  a 
dishonoured  bill  of  exchange  will  bo  according  to 
the  lex  loci  contractus  of  the  particular  party.  S),  if 
a  bill  of  exchange  be  made  in  one  state  and  indorsed 
in  another  state,  and  again  endorsed  by  a  second 
andoner  in  a  tlirJ  state,  tha  rate  of  dunages  upon 
the  dishonour  of  the  bill  will  be  against  each  party 
according  to  the  law  of  the  place  where  his  own 
contract  had  its  origin,  either  by  making  or  by 
endorsing  the  bill.  So,  if  a  note  made  in  a  foreign 
country  is  for  the  payment  of  a  certain  sum  in 
•agar,  and  by  the  custom  of  that  place  the  like 
motes  are  payable  in  sugar  at  a  valuation,  the  law  of 
the  place  is  to  govern  in  assessing  the  damages  for 
a  breach  thereof."  In  the  case  of  the  ZSlverein 
(Swa.  98),  Dr.  Lushinston  observed,  ''Theprin- 
ei^e  which  governs  all  these  questions  of  juris- 
diction and  remedies  is  admirably  stated  by  Story, 
J.  (Conflict  of  Laws,  c.  14),  *  In  regard  to  the  rights 
and  merits  involved  in  actions,  the  law  of  the  ]^co 
where  they  originated  is  to  be  followed ;  but  the 
forms  of  remedies' "  (it  is  important  to  observe  these 
words),  "  *■  and  the  order  of  judicial  proceedings  are 
to  be  according  to  the  law  of  the  place  where  the 
action  is  instituted,  without  any  regard  to  the 
domicile  of  the  parties,  the  origin  of  the  right,  or 
the  country  of  the  act.' "  And  in  another  part  of 
bis  judgment  he  says,  **  Generally,  when  a  collision 
takes  place  between  a  British  and  foreign  vessel  on 
the  high  seas,  what  law  shall  a  Court  of  Admiralty 
follow  ?  As  regards  the  foreign  ship,  for  her  owner 
cannot  be  supposed  to  know  or  to  be  bound  by  the 
municipal  law  of  the  country,  the  case  must  be 
decided  by  the  law  maritime,  by  those  rules  of 
navigation  which  usually  prevail  among  nations 
navigating  the  seas  where  the  collision  takes  place  ; 
if  the  foreigner  comes  before  the  tribunals  of  this 
country,  the  remedy  and  form  of  proceeding  must 
be  according  to  the  lex  fori**  It  is  to  be  observed 
here  that  the  learned  judge  is  reported  as  having 
used  the  expressions  "  the  remedy  and  form  of  pro- 
ceeding must  be  according  to  the  lex  fori,**  but  I 
think  that  if  these  words  be  Correctly  reported  there 
must  be  nn  unintentional  error  in  the  language  of 
the  learned  judge,  who  must  have  meant  to  say 
**the  form  of  remedy  and  of  proceeding,"  an 
alteration  which  brings  these  words  and  the  judg- 
ment in  harmony  with  the  previous  citation  from 
Story,  on  which  indeed  it  was  mainly  founded.  I 
must  not,  however,  pass  by  two  judgments  of  my 
immediate  predecessor  in  this  chair,  to  which  I  drew 
the  attention  of  counsel,  because  they  may  be  fairly 
cited  by  the  defts.  as  favourable  to  the  position  for 
which  they  contend.  They  are,  in  fact,  the  converse 
of  the  present  case.  In  them  the  judge  decided 
that  the  lex  fori,  where  more  favourable  to  the 
foreign  suitor  than  the  kx  loci  contractus,  should  be 
admimatered.  In  the  case  of  the  MUford  the 
question  r3  to  the  application  oi  sect.  V^\  ol  Wife 
M&rchiint  Shipjun^  Act  1B54,  to  tkie  %m\.  ot  ^ 
foreign  mMtet  against  the  freight  tot  wa^e^  «to*^ 


and  the  court  observed  as  follows  (Swa.  867): 
— "  There  are  no  negative  words  wliich  tend  to  show 
that  the  court  should  not  apply  sect.  191  to  foreign 
masters  and  seamen.  As  there  are  no  such  wordi, 
is  it  consistent  with  justice  that  the  conrt  should 
hold  its  hand  in  all  these  matters,  and  say  that  as  to 
foreign  masters  it  will  impose  a  restriction  not 
found  in  the  statute?  I  think  I  am  bound 
to  apply  the  remedy  given  by  the  statute.  In 
the  case  of  the  Jonathan  Goodhue  (Swa.  526) 
Dr.  Lushington  remarked,  "When  this  case  was 
first  brought  before  the  court,  it  was  said  that  the 
American  law  would  exclude  the  master  from  the 
benefit  of  the  statute,~that  it  was  a  legal  incident 
of  the  contract  that  the  master  should  have  no  lien 
on  either  ship  or  freight  for  wages  or  advances. 
But  pending  that  question,  the  coort  decided  in  tiie 
case  of  the  Milford,  that  the  remedy  most  fdlow  the 
hx  fori,  and  that  a  foreign  master  was  entitled  to 
the  same  remedy  against  ship  and  frdgfat  as  a 
British  master.  I  adhere  to  that  judgment, 
though  I  repeat  what  I  then  said,  that  it  was 
a  case  of  great  doubt  and  difllctiltj.''  I  mart 
say  that  the  reasoning  of  the  learned  jodge 
which  led  to  the  decisions  in  these  cases  was  never 
satisfactory  to  my  mind,  and  I  am  glad  to  learn  that 
in  a  more  recent  case  mentioned  to  me  by  Mr.  Claik- 
son  {The  Sylphide),  the  learned  judge  expressed  hmi- 
self  willing  to  reconsider  the  principle  of  these  dsd- 
sions.  It  is  to  be  observed  also  that  they  rested  in 
great  measure  upon  the  construction  of  a  British 
statute,  and  in  the  present  case  we  hare  no 
statute  to  consider.  With  respect  to  the  appUcation 
of  the  kx  jori  to  this  case,  an  obserration  of  some 
importance  arises  out  of  the  special  character  of  fbe 
law  itself.  The  Ux  fori  in  this  instance  is  f ovnde<^ 
Us  Lord  Stowell  observed  in  the  Carl  Joham  (1  Hagg. 
Adm.  113),  upon  considerations  of  domestic  policy. 
The  English  Legislature  has  thought  it  expedient 
that  only  certain  persons  under  certain  restrictions 
shall  be  allowed  to  act  as  pilots  in  certain  Britidi 
waters,  and  that  it  shall  be  compulscny  upon  sH 
masters  of  ships  to  place  the  navigation  of  their 
vessel  while  passing  through  these  waters  nnder  the 
control  of  one  of  these  licensed  pilots.  And  the 
common  law  of  England  has  ruled  that  in  tnch  esses 
the  natural  responsibility  of  the  owner  of  the  vessd 
for  injuries  done  to  the  property  or  i>er8ons  of  othen 
by  the  unskilful  navigation  of  thatressel  shall  cesse 
and  be  transferred  to  the  pilot.  This  law  holds  thst 
the  responsibility  of  the  owner  for  the  acts  of  bit 
servant  is  founded  upon  the  presumption  that  the 
owner  chooses  his  servant,  and  gives  him  ordexi 
which  he  is  bound  to  obey,  and  that  the  acts  of  the 
servant  so  far  as  the  interests  of  third  parties  sre 
concerned,  must  always  be  considered  as  the  acts  of 
the  owner.  No  such  presumptions,  it  is  said,  enst 
in  the  case  of  compulsory  pilotage,  in  whidi  the 
State  forces  its  own  servant  upon  the  owner,  and 
indeed  to  some  extent  reverses  the  usual  order  of 
things  on  board  ship  by  rendering  it  incumbent  oa 
the  master  to  obey  the  orders  of  the  pilot.  But  the 
considerations  of  domestic  policy  which  have  created 
this  peculiar  law  are  not  founded  on  principlefl  of 
of  universal  law  or  natural  justice.  They  are  con- 
siderations of  British  policy,  which  apply  to  British 
waters  and  territory,  but  not  to  the  Flnshing  Roads 
in  which  this  collision  took  place.  In  the  earlier  part 
of  this  judgment  I  said  that  natural  justice  j^ipesred 
to  favour  the  admission  of  the  plt.'8  reply  in  this 
case.  I  must  here  observe  that  it  has  not  been 
argued  before  me  that  the  Belgian  law  is  contrary 
to  natural  justice,  and  therefore  one  which  falb 
under  a  well-known  category  of  exception  to  Ihe 
general  rule  of  international  private  law,  accordii^ 
\jo  ^Vix^Vi  ct'cve  «tate  accepts  in  cases  of  contract  tiie 
^&^oV«iXiQICGk!cst%\».\.^,  ^\iA3k\sKk^\a«&n8oargaed,andtB 
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fully  maintained.    To  say  to  the  innocent  owner  of 
a  sUp  which  the  unskilful  navigation  has  damaged, 
perhaps  destroyed,  **  you  cannot  recover  any  damages 
from  me,  because  I  had  a  pilot  on  board,  and  I 
ob^ed  his  orders.     You  may  bring  your  action 
against  the  pilot,  from  whom  you  cannot  obtain 
any  substantial  redress," — to  say  this  is  surely  not 
to  speak  the  language  of  natural  justice.  Should  the 
innocent  sufferer  reply,  **  that  if  the  State  chooses 
to  compel  you  to  employ  an  officer  of  its  own,  it  is 
no  reason  why  a  third  i>erson,   no  party  to  this 
'  arrangement,  should  suffer  a  grievous  wrong  with- 
out redress.    It  may  be  a  reason  why  you  should 
have  an  action  against  the  pilot,  or  why  the  State 
should    combine     with    the    measure    for    your 
egcemption  from  a  natural  liability,  some  measure 
for  the  reparation  of  the  innocent  sufferer ;  but  this 
is  a  matter  with  which  he  is  not  concerned.    He  has 
a  right  to  compensation," — this  would  be  a  reply 
entitled  to  a  hearing  surely  in  any  court  desirous  to 
adjudicate  upon  the  case  according  to  the  ordinary 
principles  of  justice.  Lord  Stowell's  mind,  furnished 
as  it   was   with  the  principles  of  jurisprudence, 
naturally  rejected  the  argument  for  the  immunity  of 
the  wrong-doing  vesael.    In  the  case  of  the  Ntptum 
Me  Second  {I  Dod.  467),  he  said,  "<  It  is  acknowledged 
in  this  case  that  the  damage  was  done  by  the  i^p 
proceeded  against ;  but  it  has  been  set  up,  in  the 
way  of  excuse,  that  she  was  at  the  time  under  the 
care   of    a    regular    pilot,    and    was    acting   in 
obedience   to    his   directions;   and    it    has    been 
contended  in  the   argument  that  the  pilot  alone 
is  answerable  for  any  damage  that  may  have  been 
sustained  in  consequence  of  the  mismanagement  of 
the  vessel.    If  the  position  could  be  maintained, 
that  the  mere  fact  of  having  a  pilot  on  board,  and 
acting  in  obedience  to  his  directions,  would  dis- 
chaige  the  owners  from  responsibility,  I  am  of 
opinion  that  they  would  stand  excused  in  the  pre- 
sent case ;  for  I  think  it  is  sufficiently  establiabed 
in  proof  that  the  master  acted  throughout  in  con- 
formity to  the  directions  of  the  pilot.    But  this,  I 
conceive"  (says  this  great  master  of  jurisprudence), 
"  is  not  the  true  rule  of  law.  The  parties  who  suffer 
are  entitled  to  have  their  remedy  against  the  vessel 
that  occasioned  the  damage,  and  are  not  under  the 
necessity  of  looking  to  the  pilot,  from  whom  redress 
is  not  always  to  be  had,  for  compensation.    Hie 
owners  are  responsible  to  the  injured  party  for  the 
acts  of  the  pilot,  and  they  must  be  left  to  recover 
the  amount  as  well  as  they  can  against  him.    It 
cannot  be  maintained  that  the  circumstances  of 
having  a  pilot  on  board,  and  acting  in  conformity  to 
bis  directions,  can  operate  as  a  discharge  of  the 
vesponsibility  of  the  owners."    I  will  frankly  say 
that  it  appears  to  me  difficult  to  reconcile  the  claims 
of  natural  justice  with  the  law  which  exempts  the 
owner,  who  has  a  licensed  pilot  on  board,  from  all 
liability  for  the  injuries  done,  by  the  bad  navigation 
of  |his  sliip  to  the  property  of  an  innocent  owner. 
ObligatioiB  (according  to  ttke  admirable  definition 
in  the  Institutes)  '*  vinculum  juris  quo  necessitate 
astringimur  alicujus  rei  solvende;"  it  is  lieu  de 
droit,  as  the  French  say.    No  one  acquainted  wiUi 
the  working  of  this  law,  which  exempts  the  wrong- 
doing vessel  from  liability  in  this  court,  can  bo 
ignorant  that  it  is  fruitful  in  injustice.    On  the 
one  hand  the  master  is  tempted  to  abstain  from  all 
control  over  his  vessel,  lest  he  should  afford  grounds 
for  the  argument  that  by  interference  with  Uie  pilot 
he  has  deprived  himself  of   the  legal  immunity 
which  he  would  otherwise  enjoy.     On    the  other 
hand  it  is  obvious  that  great  inducements  may  be 
offered  to  the  pilot  to  shield  the  incapacity  or  mis- 
management  of   the  master   and    his    officers  by 
taking  all  the  Uame  upon  himself.    It  is  true  that 
hy  so  doing  he  may  subject  himself  to  censure  and 
ponishment  iioni  the  Trinity  House.    Certainly  iu 


cases  where  the  evidence  clearly  established  very 
gross  negligence  or  want  of  skill  on  lus  part,  sudi 
would  be  the  result ;  but  the  greater  number  of 
coses  are  not  of  this  extreme  description.  It  is 
impossible  to  doubt  that  an  owner  who,  as  in  a 
recent  case  before  me,  would,  but  for  the  fact  of 
having  a  licensed  pilot  on  board,  have  been  com- 
pelled to  pay  perhaps  25,000^  to  the  ship  which 
he  had  sunk,  lies  under  a  very  strong  temp- 
tation to  take  whatever  measures  may  be  neces- 
sary to  obtain  the  two  necessary  statements  of  tho 
pilot ;  namely,  first,  that  he  slone  had  the  manage- 
ment of  the  vessel ;  and,  secondly,  that  his  order» 
were  obeyed ;  the  two  stereotyped  questions  necea^ 
sarily  and  invariably  put  to  the  pilot  by  those  who 
conduct  the  defence  of  the  wrong-doing  vesseL 
Again,  I  cannot  help  thinking  that  the  doctrine^ 
so  clearly  explained  by  Lord  Cranworth,  in  Raedie 
V.  London  and  North-  Western  Railway  4  £x.  Eepu. 
255,  of  the  owner  being  responsible  only  for  this 
acts  of  his  own  servant,  has  been  somewhat  strained 
in  its  application  to  the  case  of  the  licensed  pilot. 
I  do  not  quite  understand  why,  because  the  Stote^ 
insists,  on  the  one  hand,  upon  all  persons  who  exer<^ 
dse  the  office  of  pilot  witlun  certain  districts  being 
duly  educated  for  the  purpose  and  having  a  certlft* 
cato  of  their  fitness,  and  insists,  on  the  other  hand» 
that  the  master  shall  within  these  districts  take  one 
of  these  persons  on  board  to  superintend  the  steer- 
ing of  his  vessel,  the  usual  relation  of  owner  and 
servant  is  to  be  entirely  at  an  end ;  and  still  less  do 
I  see  why  the  sufferer  is  to  be  deprived  of  all  prac- 
tical redress  for  injuries  inflicted  upon  him  by  tho 
ship  which  such  a  pilot  navigates.  If  compulsoiy 
pilotage  be  at  all  expedient,  a  question  open  to  very 
consic^rable  doubt,  it  seems  to  me  more  just  that 
the  master  of  the  wrong-doing  ship  should  be  left  to> 
his  action  against  the  j^lot  who  has  badly  navigated 
her,  than  that  the  owner  d  tiie  injured  ship  should 
be  placed  in  that  predicament  I  incline  to  the 
opinion  that  tho  Belgian  law,  as  it  appears  in  these 
pleadings,  is  more  consonant  with  natural  justice 
than  our  own  on  this  subject  Be  this,  however  aa- 
it  may,  it  has  not,  I  repeat  been  argued  that  the 
Belgian  law  is  inadmissible  here,  because  it  is  at 
variance  with  natural  justice,  and  if  such  an  arSB- 
ment  had  been  advanced,  I  should  have  expressed 
my  dissent  from  it  Having  regard  then  to  the  fact 
that  the  kx  fori  is  founded  upon  special  considera- 
tions of  public  policy  applicable  only  to  British 
territory,  and  that  the  adnussion  of  the  foreign  law, 
the  lex  loci  delicti  conuitiMij  to  govern  this  case  is  not 
prevented  by  reason  of  its  rraugnance  to  natural 
justice  or  to  public  policy*-if  the  question  before 
niP  were  as  to  the  law  which  ou£^t  to  govern  the 
fulfilment  of  the  obligation  arising  out  at  an  ordi- 
nary contract  made  in  Belgian  territories,  it  could 
not,  I  think,  bo  successfully  contended  that  I  ought 
to  apply  the  English  law  to  such  case.  To  such  a 
contract  I  might  apply  the  principle  of  Lord  Stowell*a 
judgment  in  Dtdrywpk  v.  Ikdnfiqtk  (2  Consist.  Bep. 
38),  and  adopting  with  a  slight  alteration  his  veiy 
words,  say,  '*  This  contract  being  established  in  an 
English  court  must  be  adjudicated  according  to  the 
principle  of  English  law."  But  the  only  principle 
applicable  to  such  a  case  by  the  law  of  England  is, 
that  the  character  of  this  obligation  (the  validity  of 
Miss  Grordon's  marriage  rights)  Lord  Stowell  says 
must  be  tried  according  to  the  law  of  the  countipr 
in  which  it  had  its  origin.  Having  furnished  this- 
principle,  the  law  of  England  withdraws  altogether, 
and  leaves  the  legal  question  to  the  exclusive  judg- 
ment of  tlie  law  of  Belgium. 

A    question,    however,    arises    as    to   whether 
because  iu  this  case  the  obligation  to  pay  damages 
arises,   not,    as   in    a   case     of    contract,    out  of 
tho  free  will  of  tbe  obll&<aE^  \i>aJL  ^aX  ^5.  >SEi&  ^sAset 
\ol  t;be  \Kfr  e(n»»(^afVQX  ^qdswb.   ^Cofc  -wwsMj^xik.  ^s*. 
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of  the  obligor,    the  application  of   the   principle 
ought  to  be  different.    Does  it  affect  the  principle 
upon  which  justice  ought  to  be  administered  that 
the  obligation  arises  out  of  a  delictum  and  not  out  of 
a  contractus  ?    The  authority  of  Savigny,  which  it 
was  truly  said  would  have  great  weight  with  me,  is 
^ted  in  favour  of  the  application  of  the  lex  fori  in 
such  a  case  (Sayigny,  System  des  R.  R.  8,  208,  278). 
The  opinion  of  this  most  learned  and  admirable 
writer  is  that  the  law  which  prevails  in  the  place  in 
which  a  contract  was  intended  to  be  fulfilled  ought 
to  be  administered  by  the  forum  before  which  the 
fulfilment  is  sought  to  be  enforced.    He  places  the 
exceptions  to  this  rule  under  two  categories ;  it  is 
only  with  the  first  that  we  are  now  concerned. 
Under  this  category  of  exceptions  he  ranges  all  cases 
in  which  the  Ux  loci  or  the  lex  loci  solutionis  comes 
Into  confiict  with  what  he  calls  a  positiye  stringent 
law  of  the  forum.    Having  laid  down  this  principle 
he  proceeds  to  place  the  obliaatioex  delicto  under 
it.    The  passages  in  which  he  does  so  are  per- 
haps the  least  satisfactory  in  his  work,  and  this  par- 
ticular  branch  of   his   subject   is   but   cursorily 
treated.    I  think,  however,  that  under  this  category 
of  a  positiye  stringent  law,  he  did  not  intend  to  in- 
clude such  a  law  as  the  £nglish  law  with  respect  to 
pilots  and  the  irresponsibility  of  masters.    He  is 
not  to  be  understood  as  saying  that  a  lex  fori  which 
is  founded  exclusively  on  localconsiderations,  should 
be  applied  to  the  transactions  of  a  foreigner  hap- 
pening in  a  place  to  which  these  local  considerations 
ao  not  apply.    But  if  he  is  to  be  so  understood,  if 
his  proposition  be  unqualified  and  universal,  it  is 
opposed  to  the  oinnion  of  a  great,  I  believe  the 
greater,  number  of  Qerman  jurists.     Dr.  Bar,  the 
assessor  to  the  Royal  Court  of  Hanover,  a  jurist  of 
eminence  expressing  his  dissent  from  the  opinion  of 
Savigny,  lays  down  the  contrary  doctrine,  and  refers 
in  a  note  to  the  opinion  of  many  of  his  brother 
jurists,  who   are  of  the  same  opinion  (Bar,  Das 
Internationale  Privat  und  Strafrecht,  Hanover,  1862, 
pp.  66,  817, 437,  477).    To  these  may  be  added  John 
Voet,  who  says,  **Ita  quoque  dellnquens  videtur 
tacit4  per  delictam,  velut  contractum  involuntarium 
•ese  obligftsse  ad  talem  psenss  modum  qualis  prtesti- 
tutus  est  per  legem  loci  in  quo  delictum  perpetravit." 
(L.  48, 1. 19,  xi.)    It  is  well  remarked  by  Savigny 
that  in  applying  the  principles  with  respect  to  the 
enforcement  of  the  obligations  which  arise  ex  con- 
tractu to  the  obligations  which  arise  ex  delicto,  some 
difficulty  is  caused  by  the  peculiar  character  of  the 
latter  obligation,  inasmudi  as  the  enforcement  of  it 
borders  very  closely  upon  the  administration  of 
criminal  law.    Now  it  is  a  maxim  of  private  inter- 
national law,  not  indeed  universally  recognised,  but 
I  think  firmly  incorporated  into  the  jurisprudence  of 
this  country,  that  the  court  of  one  state  cannot  be 
fe^uired  to  administer  the  criminal  law  of  another. 
It  IS  with  the  view  of  getting  rid  of  any  embarrass- 
ments created  bv  tiiis  diffioilty  between  the  civil 
obligation  and  the  punishment   of   the   criminal 
offence,  that  eminent  jurists  have  generally  adopted 
the  following  distinction,  whidi  appears  to  me  just 
and  sound.    The  cbligatio  ex  delicto  may  be  followed 
hj  two  distinct  consequences — ^to  make  compensa- 
tion in  civil  damages  for  the  injury  inflicted,  and  the 
liability  to  undergo  a  punishment,  such  as  a  penal 
fine  or  imprisonment,  whether  at  the  instance  of  Uie 
person  ix^ured,  or  by  the  intervention  of  a  public 
officer  of  the  State.     '*  Eodem  delicto  et  civilis  per- 
•ecutio  ad  penam  privatam  et  judicium  publicum 
esse  possit,"  J.  Voet  (L.  47,  t.  1.  1.*)  says ;   and 
Donelius  distinguishes  between  the  civd  action  <*  de 
prirato  damno  et  necuni&  quam  inde  debitam  actor 
jxrosequAtor,"  and  ^'quatenxiB  de  bi&  af^tur  crim- 


the  former  consequence  alone  of  the  delictum  that 
the  forum  of  a  foreign  state  can  be  properly  con- 
cerned.   I  must  now  advert  to  the  case  of  the  A  malia 
decided  in  this  court,  and  afterwards  adjudicated 
upon  by  the  Privy  Council,  which  it  is  said  renders 
it  incumbent  upon  me  to  apply  the  lex  fori  to  the 
present  case,    The  Amalia  was  a  cause  in  which  the 
owners  of  a  British  steamship,  the  Amalict,  petitioned 
this  court  for  the  purpose  of  obtaining  a  declaration 
of  the  limitation  of  their  liability  under  sect.  54  of 
25  &  26  Vict  c.  63,  in  respect  of  a  collision  which 
had  taken  place  between  that  vessel  and  a  Belgian 
steam  vessel,  the  Marie  de  Brabant,  in  consequence 
of  which  the  Marie  de  Brabant,  with  her  cargo»  was 
sunk  and  lost,  and  several  of  the  crew  drowned. 
The  collision  in  question  happened  on  the  15th  May 
1868  in  the  Mediterranean  sea.    When  this  case  was 
before  this  court,  Dr.  Lushington  observed  (Brow. 
&  Lush.  152),  "  the  principle  of  limited  liability  is, 
that  full    indemnity,  the   natural  right   of    jus- 
tice, shall  be  abridged  for  political  reasons."    And 
f urUier  on  he  observes,  **  I  have  always  recognised 
the  full  force  of  this  objection,  that  the  British 
Parliament  has  no  proper  authority  to  legislate  for 
foreigners  out  of  its  jurisdiction.    .    .    .    Now  fully 
recognising  the  force  of  this  objection,  I  do  not 
think  it  is  removed  by  the  ingenious  suggestion  that 
limited  liability  is  a  part  of  the  lex  fori:'    And  here 
I  may  ask  if  the  limitation  of  liability  be  not  part 
of  the  lex  fori,  why  should  the  exemption  from  all 
liability  belong  to  that  category?    And  Dr.  Lush- 
ington then  decided  that  the  construction  of  the 
54th  section  of  the  Merchant  Shipping  Act  1S62 
(25  &  25  Vict  c.  63),  which  contained  the  wcffds 
**  the  owners  of  any  ship^  whether  British  or  foreign, 
shall  not,  &c,'*  related  equally  to  British  and  foreign 
vessels,  and  that  to  the  latter,  in  a  British  court,  as 
well  as  the  former  must  be  applied  the  doctrine  of 
limited  liability.    The  Judicial  Committee  of  the 
Privy  Council  upheld,  not  without  doubt  apparently, 
this  decision.    Lord  Chelmsford,  who  delivered  the 
judgment  of   their  Lordships,  observed  (I  Moore, 
N.  S.,  484),  '<  The  apps.  say  that  the   moment  a 
collision  occurs  there  is  a  lien  upon  the  vessel  which 
is  in  fault,  and  supposing  the  vessel  injured  to  be  a 
foreign  one,  that  the  f oreisner  immediately  acquires 
this  Uen  to  the  extent  of  the  damage,  and  cannot  be 
deprived  of  it  by  the  municipal  law  of  this  country. 
But  suppose  the  foreigner,   instead  of  proceeding 
in  rem  against  the  vessel,  chooses  to  bring  an  action 
for  damages  in  a  court  of  law  against  the  owners  of 
the  vessel  occasioning  the  injury,  the  argument 
arising  out  of  the  acquired  lien  would  be  at  once 
swept  away,  and  the  rights  and  liabilities  of  the 
parties  be  determined  by  the  law  which  the  court 
would  be  bound  to  administer.    And  it  may  be  asked 
what  breach  of  international  law  or  interference 
witJb  the  natural  rights  of  foreigners  is  produced  by 
the   Legislature  saying   that   all    suitors   having 
recourse  to  our  courts  to  obtain  damages  for  an 
injury  from  a  person  not  himself  actually  in  fault, 
but  being  responsible  for  the  acts  of  his  servant, 
shall  recover  only  to   the  value  of  the  thing  by 
which  tiie  loss  or  damage  was  occasioned,  esticnated 
in  a  particidar  manner.    It  is  to  be  observed  that 
under  this  view  of  the  54th  section  the  foreigner 
will  be  entitled  to  Uie  benefit  of  the  Act,  as  well  as 
the  British  owner  of  a  ship  occasioning  damage^ 
and  he  will,  therefore,  not  be  exposed  to  a  more 
extensive  liability  than  the  British  subject."    It  is 
not  necessary  for  me  to  make  any  remark  upon  the 
reasoning  by  which  their  Lordships  arrived  at  this 
conclusion.    I  may  be  permitted  to  observe,  however, 
that  the  limitation  of  the  owner's  liability  to  the 
whole  value  of  the  vessel  which  did  the  damagCb 
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act  of  his  yesseL  However  this  may  be,  the 
judgment  in  the  Amaiia  does  not  appear  to  me  to 
govern  this  case.  The  res  dedta  in  the  Amaiia  was 
that  the  54th  section  of  the  Merchant  Shipping  Act 
must  be  holden  by  a  British  court  of  justice  to  apply 
to  a  foreigner  as  well  as  a  British  vessel,  although 
the  collision  had  taken  place  between  them  upon 
the  high  seas.  It  was  a  decision  upon  the  words  of 
that  statute,  and  so  far  it  is  binding  upon  this 
court.  In  no  other  way  am  I  able  to  recondle  their 
Lordships'  judgment  in  this  case  with  the  principles 
of  their  previous  decision  in  the  case  of  the  noid 
Bucckugh:  (^Harmer  v.  Bellf  7  Moo.  284.)  Hear 
what  jiervis,  C.  J.,  delivering  the  opinion  of  their 
Lordships,  says  as  to  the  character  of  the  lien 
which  binds  the  wrong-doing  vessel  from  the  moment 
that  the  collision  has  taken  place.  **  Having  its 
origin  in  this  rule  of  the  civil  law,  a  maritime  lien 
is  well  defined  by  Lord  Tenterden  to  mean  a  claim 
or  privilege  upon  a  thing  to  be  carried  into  effect 
by  legal  process  ;  and  Mr.  Justice  Story  ^I  Sumner, 
78)  explains  that  process  to  be  a  proceedmg  in  rem, 
und  adds  that  wherever  a  Uen  or  claim  is  given  upon 
the  thing,  then  the  Admiralty  enforces  it  by  a  pro- 
ceeding in  renif  and  indeed  is  the  only  court  compe- 
tent to  enforce  it.  A  maritime  lien  is  the  founda- 
tion of  the  proceeding  in  rem,  a  process  to  make 
perfect  a  right  inchoate  from  the  moment  the  lien 
attaches;  and  whilst  it  must  be  admitted  that 
where  such  a  lien  exists  a  proceeding  tit  rem  may 
be  had,  it  will  be  found  to  be  equfdly  true  that 
in  all  oases  where  a  proceeding  in  rem  is  the  proper 
course,  there  a  maritime  lien  exists,  which  gives  a 
privilege  or  claim  upon  the  thmg  to  be  carried  into 
effect  by  legal  process.  This  claim  or  privilege 
travels  with  the  thing,  into  whosesoever  possession  it 
may  come.  It  is  inchoate  from  the  moment  the 
claim  or  privilege  attaches,  and  when  carried  into 
effect  by  legal  process,  by  a  proceeding  in  rem, 
relates  back  to  the  period  when  it  first  attached. 
This  simple  rule,  which  in  our  opinion  must  govern 
this  case,  and  which  is  deduced  from  the  ci^  law, 
cannot  be  better  illustrated  than  by  reference  to  the 
circumstances  of  the  Abniy  referred  to  in  the  argu- 
ment, and  decided  in  conformity  with  this  rule, 
though  apparently  upon  other  grounds.  In.  that 
case  there  was  a  bottomry  bond  before  and  alter 
the  collision,  and  the  court  held  that  the  claim  for 
damage  in  a  proceeding  in  rem  must  be  preferred  to 
the  first  bondholder,  but  was  not  entiued  against 
the  second  bondholder  to  the  increased  value  of  the 
vessel  by  reason  of  repairs  effected  at  his  cost. 
The  interest  of  the  first  bondholder  taking  effect 
from  the  period  when  his  lien  attached,  he  was,  so 
to  speak,  a  part  owner  in  interest  at  the  date  of  the 
collision,  ana  the  ship  in  which  he  and  others  were 
interesteid  was  liable  to  its  value  at  that  date  for 
the  injury  done,  without  reference  to  his  claim.  So 
by  the  collision  the  interest  of  the  claimant 
attached,  and  dating  from  that  event,  the  ship  in 
which  he  was  interested  having  been  repaired,  was 
put  in  bottomry  by  the  master  acting  for  all  parties 
and  he  could  be  bound  by  that  transaction.  This 
rule,  which  is  simple  and  intelligible,  is,  in  our 
opinion,  applicable  to  all  cases."  The  decision  in 
the  Amaiia  therefore  does  not  in  my  opinion,  govern 
the  case  now  before  me.  Now  let  me  mention  a 
judgment  delivered  in  the  Supreme  Court  of  the 
United  States  of  North  America,  and  certainly 
entitled  to  the  highest  respect  in  tiiis  court  In  the 
case  of  Smith  and  others  v.  Candry  (I  Howard  U.  S. 
Bep.  28,  and  14  Curtis,  48),  to  which  I  was  referred 
by  Mr.  Clarkson,  two  ships  belonging  to  subjects  of 
tne  United  States  in  Nortn  America  came  into  colli- 
sion in  the  port  of  Liverpool  The  action  was 
brought  in  the  Circuit  Court  for  the  district  of 
Columbia,  and  came  up  by  writ  of  error  to  the  i 
Supreme  ChurU   Mr.  Ctnei  Justice  Taney,  in  d«-\ 


livering  the  opinion  of  the  Court,  observed  (p.  82) 
as  follows : — **  Upon  the  evidence  above  stated,  the 
deft  asked  the  court  to  instruct  the  jury  that  under 
the  statutes  of  Great  Britain  of  the  37  Geo.  3,  c.  78y 
52  Geo.  3,  c  39,  and  6  Geo.  4,  c.  125,  the  deft  was 
not  responsible  for  any  damage  occasioned  by  the 
default,  negligence,  or  unskUfulness  of  the  pilot. 
The  Court  gave  l^s  instruction,  and  that  is  the 
subject  of  the  first  exception.  The  collision  having 
taken  place  in  the  port  of  Liverpool,  the  rights  of 
the  parties  depend  upon  the  provisions  of  the  British 
statutes  then  in  force,  and  if  doubts  exist  as  to  their 
true  construction  we  must  of  course  adopt  that 
which  is  sanctioned  by  their  own  courts."  This  de* 
cision  of  the  Supreme  Court  of  the  United  States 
of  North  America  seems  to  go  the  whole  length  of 
the  way  which  the  Norwegian  pit.  desires  me  to 
travel,  for  it  is  in  fact  a  decision  that  the  court 
before  which  a  pit  sues  for  the  enforcement  of  the 
damages  growing  out  of  an  obligatio  ex  delicto  ought 
to  measure  those  damages  by  the  law  which  bound 
the  obligor  and  the  obligee  at  the  time  when  the 
factum  obligans  (as  civiUans  speak)  took  place,  or, 
in  other  words,  when  the  deuctum  was  committed* 
Lastly,  I  must  observe  upon  not  the  least  remark- 
able feature  in  the  present  proceeding,  namely,  that 
the  deft,  is  the  first  to  invoke  in  his  own  favour  the 
law  of  Belgium.  He  pleads  that  by  that  law,  appli- 
cable to  this  case,  the  taking  of  a  pilot  on  board 
was  compulsory,  and  there  his  citation  from  the 
Belgian  law  ceases.  The  pit.,  not  unnaturally, 
pleads  in  his  turn  the  other  part  of  the  Belgian  law, 
which  is  to  the  effect  that  the  compulsory  taking  on 
board  of  a  pilot  does  not  release  the  master  from  his 
liability  under  the  general  law  for  all  damages  oo 
casioned  by  the  unskilful  navigation  of  his  vesseL 
The  deft  contends  that  the  pit.  has  no  right  to 
finish  the  citation,  so  to  speak,  which  he  the  deft* 
has  begun,  from  the  Belgian  law  ;  that  I  must  only 
look  at  that  portion  of  it  which  he  has  selected  as 
being  in  his  favour  and  which,  as  such,  he  is  pleased 
to  lay  before  me ;  that  it  is  my  duty  not  to  applj 
either  the  general  lex  marie,  mentioned  at  the  begin- 
ning of  this  judgment,  or  the  whole  Belgian  law^ 
which  combines  the  obligation  to  take  a  pilot,  with 
the  continuing  responsibility  of  the  owner ;  but  to 
take  the  former  part  of  that  law  which  relates  to 
the  obligation  to  take  a  pilot,  and  add  to  it  the 
English  law  which  exempts  the  owner  from  respon* 
sibility.  This  is  the  tesselated  piece  of  jurispm- 
dence  which  I  am  told  the  law  requires  to  te 
applied  to  the  case  before  me.  I  hope  there  is  no 
law  or  legal  rule  in  this  country  which  would  compel 
me  to  do  an  act  of,  what  seems  to  me,  such  manifest 
injustice;  as  at  present  advised  I  know  of  nonew 
Upon  the  whole,  i&ter  an  anxious  and,  I  trust,  care* 
f  ul  consideration  of  the  principles  of  law  applicable 
to  this  case,  and  of  the  authorities  and  arguments 
which  have  been  laid  before  me,  I  am  of  opinion 
that  the  pit  is  entitled  to  plead  that  the  law  of 
Belgium,  withhi  whose  territorial  waters  his  vessel 
received  damage  from  the  vessel  of  the  deft, 
renders  the  owner  of  the  latter  vessel,  although 
compelled  to  take  a  pilot  on  board,  liable  to  make 
reparation  for  the  wrong  which  she  has  done.  The 
question  is  one  of  grave  importance,  and  submitted 
in  this  country  for  the  first  time  unhappily  to  my 
decision.  I  am  gUid  to  remember  that,  if  I  have 
erred,  my  error  will  be  corrected  by  the  Court  of 
Appeal,  and  I  will  readily  accord  to  the  deft,  if  he 
desire  it,  the  permission  to  appeal,  which  the  statnte 
requires,  from  this  decision  upon  the  admissibility 
of  the  pit's  plea. 

Proctors  for  the  pits.,  Clarkson,  Son,  and  Cooper. 

Proctors  for  def ts.,  Field  and  Co. 
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Hanr/ay,  Julg  1,  1SG7. 


AJaiuhlral 

JL  ItMlatar,  a  tiipoivner,  gaet  to  kit  liiter  for  life  the 

:    imletil  of  an  invettnenl  to  be  made  of  crrtain  porta 

of  Alt  midiuny  ptrsoaal  eitrUe,   and  tcAiei  thouiil 

■    ariM  ttndtr  the  foUou/ing  dirtciioa  in  Ai>  viB: 

He  directed  lliat  hii  exeeulore  thould  not  etR  ayiy  of  hit 

Mpt,  orprivite  tharti  in  ihipt,  far  a  period  of  teven 

jKon  from  the  lime  of  hit  dram,  unlai  the  kming 

of  thtm  should  eaiite  loat  to  m-  diminulion  of  hit 

atatt,  and  in  laeh  case  he  gane  hi$  laid  txtcutoTi  a 

diterttionarg  power    fa   im    lonw ;    bat,  nhjeot   at 

afbrttaid,  he  directed  them  to  rttaia  hit  laid  ihipi 

md  lAarei  of  lAipt  for  the  period  of  «reB  yeart  at 

Ae  kati,  vpon  trail  lo  suptrinlend  and  manage  lie 

At  iht  lime  of  lie  leitalar'i  dtalA  man)  of  hit  i/apt 
Ktre  eoftlojfed  in  variou  vagagti,  all  of  irhich 
ttOTitd  OKI  profilablg.     Some  of   the  other  diga   in 


BtU,  thai  the  whole       

mereanib  adventure,   and  that   the  mwiuf  of  the 

Meatary  outfiii,  r^iairt,   aileratioiu,  permetneM  in- 

pmaemeatt,  and  penend  expetaet  inatrrtd  bejart  and 

tldmqventla  to  hit  death,  Atmld  he  dedmledjrtm  the 

prafili  made  and  revived  after  hit  Jealh.     2ta  hwnf 

for  life  entitled  to  tht  inlerett  of  the  baJancet  invetttd. 

Thii  ckDie  cime  oa   for  furtbrr  couaidenition 

«n  the  chief  derk'i  catifioate,  and  a  ttatcment  of 

iKti  upon  irhich  the  partlea  iatemted  had  agreed, 

and  the  qDeationa  ddw  raised  weie  ai  to  the   iu- 

tasetti  irhich  a  tenaDt  for  life  took,  and  the  partiei 

Intateited  at  her  death,  under  the  following  circum- 

The  suit  trai  originallj  filed  by  the  executora  of 
the  te*tator,  for  the  raipoae  of  adminiatering  the 
eitate  of  Mr.  Richard  Grent,  the  large  ahipowoer  of 
BlukiralL  B7  hia  will,  dated  the  Sid  April  IMd, 
be  directed  (infer  alia^  that  hi»  executon  tberebj 


a  Mriod  of  Kven  year*  from  the  time  of  hii  death, 
anleu  the  keeping  of  them  ihonld  came  lou  to  or 
dbninution  of  hij  eitatp,  and  in  such  caie  he  gave 
them  a  diacretionary  power  to  aell  the  same ;  bul, 
■abject  ai  aforesaid,  he  directed  hii  Mid  executon 
and  truateea  to  retain  hi«  taid  sliipt  and  share*  in 
■hip*  far  the  period  of  acren  yean  at  the  leut,  upon 
bn«t  to  superintend  and  manage  Ihe  aaine.  Indi- 
cating certain  Toyagei  in  whidi  the/  were  and 
would  be  engaged. 

By  a  codiral  to  hi*  eaid  will  he  directed  the 
naidue  of  his  e*tale  and  effect*  to  be  uiTeited 
W  therein  mentioned,  for  the  sole  nae  and  beneflt  of 
In*  lister  iiu.  Uarj  Biltten  during  her  life,  and 
M  her  death  to  be  equally  divided  between  her  aur- 
Tiring  children. 

By  a  decree  made  in  the  cause,  prononnced  __ 
Aug.  16G3,  it  had  been  declared  that  the  property 
of  the  testator  in  hi*  Aips  and  ihare*  of  ship* 
(M^t  to  be  retained  by  the  executors  and  tr — *~" 
i»  specie  and  worked  by  (hem  for  a  period  of 
Tears  from  the  time  of  the  testator^  death,  whicb 
took  place  on  the  17th  Jan.  1S63,  unless  in  tb 
meantime  ('■mordinf;  to  Ute  teruu  of  the  testator' 
wiU)  the  keepifig  of  them  should  cause  \(i»»  W  c 
aiiainatioa    ol  his    estate.    And   it  was   !\Htfer 


'.  BuTiBir.  [V.C,  W. 

life  for  her  sole  and  separate  use  to  the  whide  net 
mings  of  luch  of  the  said  ships  and  hii  share* 
other  ships  forming  part  of  Uie  said  teatator** 
didoary  estate  as  mi^t  from  time  to  time  le- 
un  unsold  until  the  end  of  sodk  peiiod  of  serea 

The  case  on  the  hearing  is  reported  in  1  De  G. 

J.  &  S.  G19.      By  the  chief  clerk's  certiBcate  it  was 

iitnd  that  several  of  the  ships  bdonging  to  the  tea- 

itor  were  performing  voyages  at  the  time  of  his 

ath,   and  it  set  out  at  length  the  name*  of  the 

rthe  voyages  on  wliich  thej*  were  engaged, 
rarious  alher  particulars.  All  the  ships  be- 
'Oging  to  the  testator  had  made proStablc  voyages; 
>aio  of  those  in  which  he  held  shares  bad  not,  bat 
iiuitained  losses.  A  statement  of  facts  accompanied 
certiBcate,  and  the  cause  now  came  on  forfm- 
tlier  consideration  thereon. 

Palmer  and  A,    G.  MarUa,  for  Ur>. 

Britten,  the  tenant  for  life,  stated  that  the  qne*- 
B  which  arose  for  the  consideration  and  duec- 
of  the  court,  all  which  related  principally  to  the 
first  year  subseqncnt  to  the  testator's  decease,  weie : 
1.  Whether  the  voyage*  of  all  the  serend  ships 
vere  to  be  taken  as  one  mercantile  adventure,  or 
trbether  the  expenses  of  such  ship*  were  to  be  set 
off  ag^nit  the  profits  made  by  such  Aip*,  and  the 
~  ~  f or  life  entitled  to  the  gain*  of  ttaoae  whldi 
It  deducting  the  expense* 
ch  had  been  unpmifltable. 
•1.  Whether  against  the  gains  nude  were  (o  be  set 
off  all  the  expenses  of  the  repairs  whicli  had  been 
jiDcessary  to  several  of  these  ships  (including  per- 
nisnent  repairs)  before  as  well  as  after  ttie  death  of 
the  testator ;  or  only  the  expenae*  of  rtipairt,  £c., 
incurred  since  hi*  death,  exclnsive  of  profll  and 
j<ieci*l  alterations,  Ac.,  on  the  voyage*;  and  3; 
uliether  the  profits  were  to  be  ai^ortioned  over  the 
whole  voysgebetween  the  testator'*  estate  and  tbere- 
Eiduary  legatees  in  proportion  to  the  periods  of  the 
voyage  occurring  b^ore  and  after  the  testator's  de- 
-ccase.  They  contended  that  the  ApporUonment  Act 
did  not  apply  to  the  clicnmstance*  of  Uiia  case,  and 
thatchetenantforlifewasentitied  tothcmaat&Tsnr- 
iible  interpretation  of  the  testator**  directions  in 
t!»  leiult  of  the  whole  of  tie  voyages  made  by  the 
ships.    Tiiej  cited 

SlurUu  V.  Withaia,  !4  Befcv.  S7J  ; 
/Uerm  V.  ETond  L  Bep.,  1  £q.  188 ; 
^ackr.  Carrrm  Cem^ms.  3  DaO.  F.4  J.  »4; 
Often  T.Blggt,  6  llair,  2S6; 
Joinna  v.  Maule,  7  L.  J.,  H.  B.,4«>: 
Braum  v.  GOi^f,  W.  Notes,  H  (BndarafpMO. 
Beitdidl,  for  the  executors,  took  no  port  In  tb* 
argument. 

J.  E.  Ttglor  for  parties  ia  aame  interest 

GiJ'ard,  Q.  C.  and  Fitdter,  for  the  children  entitled 
ill  remainder  after  death  of  tenant  for  life,  ow- 
Unded  that  tiw  whole  of  the  veyace*  were  to  be 
ounsidered  as  one  mercantile  adventtve,  uid  that 
it«  losses  incurred,  and  the  neaeaaaiy  axpense* 
incurred  at  any  time  either  before  or  after  tiie 
testator's  death,  should  be  deducted  from  Om 
aiDOuut  of  the  profits  made. 

The  Vicb-Chakcbllob  considered,  and  so  hdd, 
t)iat  aQ  the  voyage*  must  be  considered  as  one 
ndventure,  that  oU  the  expense*  as  well  of  oulfitss 
lA  all  spei^  alterations  in  (he  ships  and  pennanent 
improvements  therein — those  of  oeceasary  repain 
in  the  coune  of  the  several  voyages  as  well  befMe 
At  after  the  death  of  the  testator — thoold  be  de- 
ducted from  the  amount  of  profita  made  bjr  the 
\:OTa»l«l\i^.  He  also  held  that  the  Apportionmrot 
'  ^\.  ^^  'aiA  1.^3 ,  U1&  &!tTiared  accordingly  Oat 


vuumuiioa    01    alS    CSIftte.     Ann    W    was    iutvw-l  \  ajc\.  viva  uu\<  u.^^v^^  u-wi  uks:i&xi?j  atxuruuiyij^  tamk 

^ecUted  that  Mia.  Brtttm  wm  entiUed  4iutVflgtCT\Tfi».'BxA'wKi^»»  -Mteflai.  Mi *&!«««. -^cSis&vUtk 
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James  Ksmnbdt  and  juvothsa  v.  Willlui  E.  Dodos  jlkd  anotheb. 
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had  been  received  on  account  of  the  testator's 
estate  since  his  decease  in  respect  of  the  voyages 
on  which  the  ships  were  engaged  at  the  time  of  his 
death,  after  deducting  the  amount  of  all  the  ex- 
jpenses  incurred,  whether  before  or  after  his  decease, 
in  respect  of  such  voyages;  and  denoting  the 
amount  of  the  losses  on  those  ships  which  had  in> 
curred  losses  from  the  profit  and  gains  made  by  the 
others. 

Minutes  to  be  prepared  on  the  footing  of  this  decision. 

Solicitors:    Baker,    Naime,  and   Oxiey;    Farrer, 
Ouvryy  and  Co, ;  Fox, 


T7NITED   STATES    DISTBIOT   G0T7BT— 

IN  ADBUBALTY. 

Reported  by  R.  D.  BxarsDicr,  Proctor  and  Advocate. 

SOUTHERN  DISTRICT  OF  NEW  YORK. 

James  Kennedy  and  anotheb  v,  William  E. 
dodob  and  anjthbb. 

BUL  of  lading — Damaae  to  cargo — Negligence  in  dis' 
charging  cargo — Duiverg — FLecoupment^Freight, 

A  V6t9el  brought  goods  to  New  York  under  an  ordinary 
biU  of  lading,  and  coming  to  a  dock  which  vcas  suffi- 
cient if  the  cargo  hath  been  properly  discharged  upon 
it,  proceeded  to  discharge,  giving  notice  to  dte  con- 
si^ee  of  the  landing  of  the  goods.  After  the  goods  were 
discharged,  the  ship  employed  a  watchman  to  watch 
them  on  the  dock,  but  at  the  expense  of  the  consignees. 
While  a  part  of  these  goods  remained  on  the  doac,  the 
ship  so  overhaaed  it  with  other  goods,  that  it  gave  way, 
ana  these  goods  were  thrown  into  the  water,  and 
damaged  to  an  amount  exceeding  the  freight.  The 
shipowners  sued  for  the  freight,  and  the  consignees 
sought  to  reoot9>  tie  damages: 

Held,  that  landing  goods  at  a  proper  time  and  upon  a 
prmr  dock  with  notice  to  the  owners  is  equivalent  to  a 
de&oery,  after  whidi  the  owners  take  au  risks  exeqtt 
those  whiA  proceed  from  the  ship  herself. 

That  the  master  of  this  ship  is,  however,  Uabh  for  this 
damage,  as  it  was  caused  by  his  negligent  act,  and  that, 
as  it  was  in  the  ordinary  disc&xrge  of  his  duty  as 
master,  the  ship  is  liable  for  the  damage. 

That  the  damac^  ccm  be  recouped  to  the  amount  of  the 
freight,  but  the  excess  cannot  be  recovered  against  the 
libelants  in  this  suit. 

This  was  a  libel  in  personam,  brought  by  the 
owners  of  the  ship  Jeremiah  Thompson,  to  recover 
the  freight  money  on  a  considerable  quantity  of  tin 
plate  and  iron  rods  shipped  on  board  the  Thompson 
at  Liverpool,  by  Phelps,  James,  and  Co^  and  con- 
signed to  the  resps.  in  New  York.  The  bill  of 
lading  was  in  the  ordinarv  form,  and  the  libel 
alleged  performance  of  the  contract,  including 
tibe  delivery  of  the  goods  at  New  York. 

The  answer  admitted  that  the  goods  were  shipped 
as  stated,  and  their  arrival  at  New  York.  But  it 
avemd  that  they  were  not  delivered  in  good  order ; 
that,  on  the  contrary,  the  cargo  of  tl^  ship  was 
discharged  in  such  an  unskilful  and  negligent 
manner  that  the  dock  on  which  it  was  placed  broke 
down,  and  813  boxes  of  the  tin  plate  were  precipi- 
tated into  the  river  and  greatly  damaged ;  wat  the 
respa.  were  at  great  expense  in  recovering  them, 
which,  with  the  injury  to  the  plates  in  bcong  im- 
xnened  in  the  water,  amounted  to  more  than  the 
freight  mon^  sued  for.  The  resps.  asked  to  re- 
coup and  set  off  this  damage  and  expense,  to  the 
extent  of  the  libelants'  claim  for  freight,  and 
recover  the  balance. 

The  following  were  the  facts  proved,  as  found 
by  the  court:— 


1.  That  the  ship  arrived  at  this  port  about  the 
11th  Aug.  1866,  with  a  general  cargo,  including  the 
tinplate  and  iron  rods  mentioned  in  the  bUl  of 
lading,  and  also  a  considerable  quantity  of  pig-iroa 
and  other  freight  for  other  parties. 

2.  That  on  the  application  of  the  ship  the  harbour 
master  assigned  her  a  berth  at  pier  No.  45,  East 
River,  which  she  took  and  proceeded  to  unload  her 
cargo,  which  she  continued  to  do  for  several  days. 

3.  That  the  pier  was  a  good  one,  with  sufficient 
strength  to  have  supported  the  cargo  had  it  beea 
properly  placed  thereon. 

4.  That  as  the  cargo  was  discharged  from  time  to 
time,  the  resps.  had  notice  of  the  landing  of  that 
part  of  it  which  belonged  to  them,  and  took  portiona 
of  it  from  time  to  time  to  their  warehouses  as  was 
convenient. 

5.  That  before  they  had  removed  it  all,  the  ship 
had  so  overloaded  the  bridge  of  the  dock  with  oth^ 
cargo,  and  especially  with  the  iron,  that  it  gave  way, 
and  precipitated  a  portion  of  the  resps.'  goods  into 
the  river. 

6.  That  the  goods  were  thereby  damaged,  and  the 
resps.  incurred  expense  in  recovering  them  from  the 
water. 

7.  That  by  a  standing  agreement  between  the 
ship  or  her  owners  and  the  resp.,  when  the  latter 
had  goods  on  the  dock,  landed  from  ships  owned  bv 
the  libelants,  and  such  goods  remained  on  the  dock 
over  night,  the  master  or  agent  of  the  ship  was  to 
employ  a  night  watchman  to  watch  the  goods,  at 
the  expense  of  the  reaps.,  and  that  they  did  so  in 
this 


Shipxan,  J.-^It  is  insisted  by  the  libelants  that 
these  goods  were  delivered  to  the  resps.  when 
they  were  placed  on  the  dock  with  notice  to  them, 
and  were,  consequently,  at  their  risk  thereafter. 
With  r^urd  to  cargoes  arriving  at  this  port  under 
ordinary  biUa  of  lading  from  foreign  countries^ 
landing  them  at  a  proper  time  and  upon  a  proper 
dock,  with  notlee  to  uie  owen,  is  equivalent  to  a 
delivery.  After  such  landing  and  notice  the  owner 
tdkes  all  the  riika  arising  from  every  other  caiue 
except  that  which  proceeds  from  the  ship  itself. 
The  parties  to  this  suit  evidently  recognised  thie 
rule  of  Law,  when  the  watchman  was  empk^yed  at 
the  expense  of  the  resps.  to  watdi  thia  tin 
during  the  night-time.  Had  this  tin  been  stoleii, 
or  removed  by  o^er  parties  without  the  interventiaB 
of  the  oflSoera  or  agents  of  the  ship,  ox  damaged  1^ 
the  elements,  the  ship  could  not  have  been  nunr 
responsible.  But  this  does  not  meet  the  questioii. 
before  the  court.  The  clear  proof  is  that  the  pier 
was  broken  down  by  the  weight  of  the  iron  pliio8& 
upon  it  by  direetion  of  the  master.  He,  and  not 
the  resps.,  selected  the  dock,  and  he  broke  H 
down.  The  fact  that  the  resps.  did  not  instantljF 
remove  their  goods  on  being  landed  is  no  answer 
The  notice  to  them  was  not  a  notice  against  the 
wrongful  and  destructive  acts  of  the  ship  in  dis- 
charging the  rest  of  her  cargo,  nor  against  ft 
defective  pier.  The  master  had  no  more  right  toi 
break  the  dock  down  and  precipitate  this  tin  into^ 
the  water,  than  he  would  have  had  to  pile  his  lioa 
on  crates  of  crockery  and  crush  them.  I  attribute 
to  him  no  intention  to  injure  the  pier  or  the 
resps.'  goods.  I  am  speaking  of  the  legal,  not. 
the  moral  quality  of  his  actsw  He  dbubtless  thoudit 
the  dock  would  support  the  load  he  was  pladag. 
upon  it,  but  the  result  proved  that  he  was  mistakon* 
The  consequences  of  that  mistake  are  not  to  fall  on 
the  owners  of  the  cargo,  when  they  had  no  agenogF 
in  causing  it.  The  only  doubt  I  have  felt  in  tbe 
case  is  in  relation  to  the  responsibility  of  the  shi^ 
for  the  damages.  The  master  is  deariy  liable,  lor 
it  was  by  hia  act  tha^^Su^  >g;w^A't»^Bt%\s&ji«s^'*^uiiiii» 
\ivaa  «i  WTi^^jTOkR^a.-^^  ^^^^sn^^s^^  "^^  5^^^^s^.>bm 
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the  reaps,  hare  suffered  bjr  the  injuiy  to  their  goods 
from  the  cause  mentionea  in  the  answer,  together 
with  the  expense  which  th^  incurred  in  recorering 
it  from  the  water.  On  the  coming  in  of  the  report 
a  final  decree  will  be  entered  in  conformity  to  the 
roles  laid  down  in  ^is  opinion. 

For  libelants,  Bebee,  Dtan^  and  Donohue. 
For  resps.,  PheJp»  and  FuUer, 


arisen   in    my   mind   whether,    after   such    con- 

ttmctire    deuvenr,    the    wrongful    act    of    the 

master  in  damaging  the  goods  can  be  Tisited  on 

the  ship.  But  this  wrongful  act  was  not  mali- 
sons or  intentional   on   his   part,    but  was  one 

committed  in  Uie  ordinary  discharge  of  his  duties 

as  master,  and  within  the  scope  of  his  powers  as  the 

agent  of  the  owners.    For  this  I  think  the  shin  is 

liable.    Much  stress  was,  during  the  hearing,  laid 

on  the  fact  that  the  master  had  no  notice,  nor  any 

reason  to  suspect  that  the  pier  was  not  perfectly 

aafe,  and  sufficiently  strong  to  support  the  load  he 

was  placing  upon   it.    There  is,  however,  some 

evidence  that  he  had  doubts  on  this  point.    But 

whether  he  did  or  not  is  not  material  here.    A  ship 

is  bound  to  deliyer  her  cargo  in  a  proper  place— 

that,  is,  a  place  proper  for  the  amount  that  is  to  be 

landed,  and  which  it  is  to  sum>ort  at  any  one  time. 

(The  Afaiestic,  Legal  Obs.,  N.  T.,  p.  100;  Judge 

IngersoU^  remarks,  p.  105.)    This  dock  or  place  is 

selected  by  the  ship,  and  it  is  for  her,  and  not  the 

owners  of  the  cargo,  to  see  that  it  is  sufficient  to 

support  the  load  Uiat  she  places  upon  it,  and  that 

the  weight  of  the  cargo  is  properly  distributed  over 

the  pier  so   as  to  secure   its   safety.    The  only 

remaining  question  is,  whether  the  damages  of  the 

resp.  arising  out  of  this  accident  can  be  recouped 

from  the  claim  for  freight,  and  if  there  is  a  balance 

in  their  favour,  whether  it  can  be  recovered  in  this 

suit.    That  the  damages  suffered  by  the  resps.  can 

be  recouped  from  the  freight  money,  which  the 

libelants  would  otherwise  recover,  appears  to  be 

settled  upon  authority :  (^Beane  v.  Ropes,  Sprague's 

Decis.  331 ;  Snow  v.  Carrulk,  Ibid.  324 ;  Thatcher  v. 

McCulloch,  Olcott  Adm.  365 ;  Bradstreet  v.  Herron, 

Abbott  Adm.  209 ;  Zere^a  v.  Poppe,  Ibid.  897.)    By 

way  of  recoupment,  the  resp.  can,  as  the  damages 

arise  out  of  the  same  transaction,  extinguish  a 

portion  or  all  the  claim  of  the  libelants.    But  they 

can  go  no  further.    The  court  cannot  pronounce  in 

their  favour  for  any  sum  in  which  their  damages 

may  exceed  the  amoimt  of  the  libelants'  demand. 

£l  NichM  V.  Tremktt,  Sprague's  Decis.  367,  the 

oourt  says :  "The  Admiralty  does  not  take  cognisance 

of  pleas  in  set-off,  no  statute  having  given  it  that 

autnority,  and  it  has  been  thought  by  some  that  a 

distinct  claim  by  the  resp.,  founded  upon  the  viola- 
tion of  the  contract  by  the  libelant  is  in  the  nature  of 

a  set-off,  and  so  not  cognisable  by  this  court.  But  I 

am  of  opinion  that  where  the  counter  claim  is 

founded  upon  the  same  charter-party,  the  resp.  may 

set  it  up  in  his  answer,  so  that  the  damages  that 

lie  has  sustained  may  be  recouped  from  the  amount 

which  the  libelant  might  recover.  But  in  this  case, 

if  the  damages  sustained  by  the  resp.  should  exceed 

the  just  clium  of  the  libelant,  the  court  can  give 

no  decree  for  the  excess,  the  utmost  effect  being  to 

diminish  or  extinguish  the  claim  of  the  libelant; 

nor  could  the  resp.  afterward  maintain  a  suit  for 

such  excess.    He  cannot  be  permitted  to  split  up  his 

demand   and   litigate   the   same   question   twice. 

Having  once  voluntarily  submitted  Ms  claim  for 

damages  to  the  court,  he  must  be  content  with 

such  relief  as  the  tribunal  may  afford  him."     I 

understand  this  to  be  a  correct  statement  of  the  law 

both  in  the  Admiralty  and  common  law  courts : 

(Sickles  V.  Patterson,  14,  Wend.  257.)  And  it  follows 

that  this  court  can  render  no  judgment  for  the 

resps.  to  recover  any  excess  beyond  the  libelants' 

just  claim.  Had  the  resps.  filed  a  cross  or  inde- 
pendent libel  they  would  have  recovered  their  whole 

damages.  But  it  is  too  late  now.  They  must  con- 
tent themselves  with  a  diminution  or  extinguish- 
ment of  the  libelants'  just  claim.    Let  an  order  be 

eatered  referring  the  case  to  a  commissioner  to  take 
tbe  proof B,  and  report  to  this  court  the  amount  of 
UniAt  which  might  be  due  to  the  libeUnU  und«t 
Ae  biU  of  lading,  and  the  amount  of  damage  w\A<i\i\  wA  <»tw^  \s^  ^  \s^  ^^Naft^as^";  unless  delivered 


Thb  Patrick  Heitrt. 

BiU  of  lading — Foreign  coin  carried  as  cargo  and  iost^ 

Damages — Freight, 

Where  a  ship  at  Melbourne  bound  for  New  York  re- 
ceived on  Jreipht  a  quantity  of  sovereigns  and  gave  a 
usual  bill  oj  lading  Aerefor,  but  failed  on  her  arrival 
to  deliver  them  to  the  indorsee  of  the  bill  of  lading  : 

Held,  that  in  fixing  the  mnount  of  damages,  the  bill  of 
lading  was  to  he  treated^  not  as  a  contract  to  pay 
money,  but  to  carry  and  deliver  goods. 

That  the  value  of  the  sovereigns  was  not  to  be  fixed  by 
a  statute  which  fixed  its  computation  for  ordinary 
transactions,  but  by  their  actual  vabie  in  the  currency 
of  the  country: 

That  the  clause  in  the  bill  of  lading  fixing  the  freight  at 
so  many  pounds  sterling  was  a  promise  topau  money, 
and  in  oalculating  the  freight  the  pound  sterling  must 
be  taken  at  its  legal  value. 

This  was  a  libel  filed  against  the  ship  Patrick 
Henry,  by  Keuben  Ross,  jun.,  who  was  indorsee  of 
the  following  bill  of  lading : 

Shipped,  in  good  order  and  well-oondltloned,  hj  James 
PatricK,  in  and  upon  the  good  ship  or  Teeeel  called  the  Patrki 
Hmry^  whereof  1b  master  for  the  preeent  T<nrage  Wm.  Page, 
and  now  riding  at  anchor  in  HndMMi  Bay,  and  bound  for  New 
York,  one  bag  containing  ninety  ■OTcrei^is  Ritloh  iieriing, 
being  marked  and  nnmbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  oonditioa  at  the  aforesaid 
port  of  New  York  (the  act  of  Qod,  the  Qneen'a  enemies,  fire, 
and  an  and  every  other  dangers  and  accidents  of  the  sess, 
rivers,  and  navl^tion,  of  whaterer  nature  or  kind  soever, 
excepted),  unto  order  or  its  assigns,  he  or  they  paying 
freight  for  the  said  gooda  21  steriing  in  full,  with  primage  sod 
average  aocostomed.  In  witness  whereof,  the  master  or 
parser  of  said  ship  or  vessel  hath  affirmed  to  four  btUs  olt 
lading,  all  of  this  tenor  and  date,  the  one  of  which  bills  being 
accomplished,  the  others  to  stand  void. 

(Signed)  Wm.  C  Paok 

Dated  In  Melbonme,  Sept  19, 1860i 

The  ship  having  received  the  goods,  and  given  the 
bill  of  lading,  proceeded  to  New  York,  where  she 
arrived  in  Dec.  18C5,  but  failed  to  deliver  the 
sovereigns.  Her  owners  contended  that  they  were 
only  liable  for  the  value  of  the  sovereigns,  as  fixed 
by  a  statute  passed  years  before,  fixing  their  value 
for  commercial  transactions,  instead  of  the  actual 
value  in  the  currency,  which  had  depreciated, 
though  made  a  legal  tender  by  statute  for  the  pay- 
ment of  debts. 

SniPMAN,  J.— The  only  question  in  this  case  is 
as  to  the  true  Yule  of  damages,  the  breach  being 
admitted.  The  libellant  claims  that  he  is  entitled  to 
recover  the  market  value  of  the  coin  at  this  port  at 
the  time  it  should  have  been  delivered.  The  claim- 
ant, on  the  other  hand,  insists  that  in  estimating 
the  damages  the  value  of  the  sovereigns  should  be 
taken  at  the  rate  fixed  by  law  for  computation  in 
ordinary  commercial  transactions,  the  same  as  if 
this  were  a  suit  to  recover  the  amount  of  a  bill  of 
exchange  or  other  promise  to  pay.  I  do  not  accede 
to  this  view.  The  agreement  in  this  bill  of  lading 
is  not  a  promise  to  pay  money,  but  to  transport 
certain  articles  on  freight  Whether  these  articles 
were  gold  coins,  gold  bars,  gold  dust,  or  gold  in  any 
other  form  of  use  or  ornament,  can  make  no  differ- 
eivei^.  \Ak!%  ^-^^ty  other  article  placed  on  freight, 
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according  to  the  terms  of  the  contract  of  •fEielght- ' 
meat,  their  value  maj  be  recoTered  by  the  holder  of 
the  UlL  That  value  is  to  be  eatimated  in  the  cor- 
naay  of  the  couatrj  in  vrhich  the  port  of  delivery 
U  aituated,  and  where  the  auit  ia  brought,  uuleaa 
Othenrise  provided  for  in  the  contract  itself. 
The  proof  ia  that  Uie«e  aovereigaa  were  worth  iu 
this  market  at  the  time  they  should  have  been 
delivered  Tdula.  5c.  a-piece  in  our  money.  Oar 
recent  Legal  Tender  Act  and  the  decisioas  under  it 
cited  at  bar  have  no  application  to  thii  port  of  the 
caae.  There  ia  another  question  of  trifltng  impor- 
taoce  so  far  as  the  amount  depending  upon  it  is 
concerned,  which  requires  to  be  disposed  o^  and 
that  is  whether  any  deduction  should  be  made  on 
account  of  freight.  Ko  freight  was  strictly  earned, 
«a  the  contract  was  not  fiUfilled.  But  admiralty 
coarts  have  power  to  do  lubstautial  justics  between 
parties,  and  subatantiat  justice  in  this  caae  is  to 
make  the  liiiellaat  good  for  the  loss  sustained.  He 
is,  nnder  this  breach  of  the  contract,  entitled  to  the 
Talue  of  ninety  sovereigns  at  the  market  rate,  less 
two  pounds  sterling  freight  money.  As  the  stipu- 
lation to  pay  these  two  pounds  was  a  promise  to  pay 
money  at  this  port,  they  should  be  reckoned  in  the 
currency  of  this  country,  according  to  our  laws. 
The  legal  value  of  tlie  pound  sterlii^  in  coromer- 
Cial  transactions  in  this  country  is  fixed  by  Act  of 
Congress  at  1  dols.  U  c.  The  value  ol  nine^  tove- 
teigns  at  the  time  of  the  breach  was  634  doU.  60  c. 
From  this  deduct  two  pounds  sterling,  computed  in 
our  money  (S  dols.  S8  e.\  will  leave  625  dols.  62  c— 
the  principal  sum  the  libellant  is  entitled  to  recover. 
To  this  should  be  added  interest  at  the  rate  of  7  per 
cent,  from  Dec.  28,  186G  to  the  date  of  the  decree. 
The  clerk  of  Uii*  court  >»  herebj  directed  to  com- 
pute the  interest,  and  add  to  it  the  prindial  sum, 
Then  let  a  decree  be  entered  for  the  amount  of 
principal  and  intciest  in  f avoui  of  the  Ubellaot,  with 


SIOBBT    OF    CASES    LH    OEKERAX 
Aim    FABTIOITLAB    AVZBAQE. 

FBOH  1860  TO  ISliT  (a). 

1.  Ooodi  "  loammted  frtt  Jrom  partiaJar  avtragt  " — 

WarfkOKit  Toa  and  otiv  diayet  M  sue  of  Mpiertct — 


iiwiuvd    "[tm    from    particnlu    avenge,' 
Uabla  under  the  snfog  and  labouriiiK  clause  In  the 
policy  to  pay  warebOBse  rant,  transhipping  ohsrgta,  Ac, 
where  Ibe  goods  were  not  coosidered  to  be  la  immediate 
peril    of  a    total   loss;     (The  Gitat  rndim  Penitm/ar 
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-,  4irT,faro,N,S.'a49':  Et  Ch'.  Feb 
ana  s,  lae^  1  Uar.  Law  Rap.  211 ;  2  B.  &  S,  266,  in 

rror;  81  L.  J.  206;    9  Jnr,  H.  S.   198;  8  L.  T.  Bep. 

r.  8.  297.      Boodi  V.  Gair,  0.  B..  Nov.  7  and  IB,  1863, 
Mar.  Law  Bep.  893 1  16  0.  B.,  N.  B.,  29t ;  33  L.  J.  99 1 
Jnr.  N.  5. 1328  ;  9  L.  T.  Bep.  K.  9.  SS6.) 
[Note.— Tbue  dedaions^  weie   in  conflict  with  tht 


having  sunk,    i 

liM  copper  ore  having  been  dslaiued  la  security  for 
Bxpenses  of  raisiag  iU  and  that  as  agslDst  thsm  there  waa 
DO  lien  nt  common  law  for  salvue  or  general  average. 
The  uuderwriler  was  the  person  Uabls  under  thseipresi 
Donlract :  floBii  T.  ClariAft,  i  Taunt.  807 ;  and  SiixAnaii 
r.  H-Klitt,,  15  M.  lb  W.  5&8,  referred  to.  (Cortf/dnn 
md  olhert  r.  Thonim  and  oaMer,  G.  K,  Kov.  21, 1862  : 
13  C.  B_  H.  B.,  105  J  32  L.  J.  79,  0.  P. ;  7  L.  T.  Ber. 
N.  B.  121;  1  Mar.  Law  Bep.  269} 

3.  lamriaice  on  ittamMp — Claiut  "fuWinZor  titerog* 
mocei-ahlr  on  hull  and  maelaHiry  iepamdy"—Exptnie  of 
irtinjHwAins  ft<.— Under  a  policy  of  insurance  on  ft 
steamship,  wherein  the  hull  and  maohinery  wen^  sa 
uaual,  erparttely  vslued,  and  particnlaraveraKa  amount' 
lag  to  3  per  cent,  stipulated  to  be  reooverabla  oa  eae>, 
u  if  sepamtely  iuHiired  :  Held,  that  the  expense  of  ei- 
tiogubtiing  a  tire  In  (he  bull  of  the  ship  was  properly 
tpportionid  na  a  geneml  charge,  or  gsa(0«l  average,  oa 
hull  and  machinery,  and  oonld  not  be  added  as  an  ex- 
pense tacurrvd  upon  the  hull  only  to  the  particular 
Bverago  on  the  bull,  in  order  to  make  up  3  per  cent, 
on  its  insured  value  :  {fimnixlm  t.  Fn,  Q.  B.  Uav  4, 
18G3,I  Mir.  Law  Rep.  E^;  3  B,  &  S.  ^S;  G.  O.  Haj- 
10.  1861,  2  Mar.  Law  Bep.  17  ;  6  B.  &  B.  348 ;  33  L.  J. 
2C7.) 

4.  Awrai)t — JtltlfM. — Constructiooof  clause  in  a  policy 
of  iusurauceoa  goods:  "Free  from  average  or  claim 

arising  from  jetliaon  or  leakage,  imleas  conseqneat  u^oa 
stranding,  sinking,  or  fire : "  the  absiince  of  pnoctoatioa 
renders  tho  meaning  uncertain ;  {Carr  and  another  y. 
The  Roml  Exciaaoe  Aaurance  Conmamf,  Q,  B.  Kov.  20, 
lS63,2Mar.LawBep.4;  S3  L.J.  63;  10  Jur.  N.S.S16.) 
B.  fUtn  for  frtighl  and  ffenend  ateraga — BoOonry— 
TrrmiMpmrnr^Arreil  of  oorga—Rmht  iojoneard  it  for 
earning  fy^ghi — Suils  at  tnatees  Jor  vtdpmrritert  neJ* 
claim  tatiiJKd  bi/  Ihern.—  Lien  oa  cargo  for  freight  on 
transhipping  and  fowarding  it  to  lis  deatlnatlon,  and 
for  general  average  in  proferenee  to  bottomry  boniL  A 
ship  called  the  Gala^  bonnd  from  Hayti  to  Europe, 
calling  at  Falmonth  for  oidera,  put  into  the  part  of 
Angra.  in  Terceira,  under  average,  and  was  there  con- 
demned. The  cargo  wae  tnuahipped  Into  a  veesel 
called  the  ilary  Jane,  and  the  expenses  seonred  by  » 
bottomry  or  reapondentia  bond  on  the  cargo  pavabla  at 
FalinoDth.  The  ifaiy  Jaat  was  wreoked  at  Scilly,  and 
the  owners  settled  trlth  their  underwriters  for  a  total 
lossof  that  ship  and  her  freight.  The  oaiso  was  ordered 
*    ■'      ■        ■    *    ■        '  ■-  -jAdrnin"      " 


burgh,  bnt 


J  arreated  In  the  AdmiialEy  Court 


Tbenaderwlten  on  Mght  per  Kay 
Jane,  did  not  abandon  their  right  to  forward  t^s  earn 
to  its  destination ;  Held,  ravening  the  judgment  of  tb» 
Admiralty  Court,  llial  there  was  a  lien  for  fndght,  and 
for  general  average  per  Mary  Jane,  upon  the  proeeeda  of 
the  cargo  in  prelerenoe  to  the  botlomiv  bond.  The 
Comlanda.  2  W,  Rob.  287,  and  the  Norik  Star,  1  Loah, 
45,  as  to  the  Admiral  ly  Court  not  having  inrisdlctlon  In 
qnestioQS  of  general  averagt^  or  in  clatms  for  loai  oa 
cargo  sold  to  pay  expenses,  considered  not  applicable  to 
the  prpseut  ease.  The  expense  of  transhipping  and 
forwarding  the  cargo  of  the  Calmn  was  In  the  nature  of  a 
salvage  charge  whereby  tbe  cargo  was  rendered  avail- 
iragb  as  briefly  deecribed  in  the  treatise  '  able  [or  the  bottomry  bondholder oranyoneelse.  Suit* 
•I  *,rf.i  T.™  '  i„  .1,.  n.-™..  of  Maritime  ]  in  the  Admiralty  Cour*  ■"■  -*  "-■—'■"  "—  -—  — ■•-  i~ 


nnder  the  title  •'  Total  Loss, 

Law  Cases,  18S7  to  1860,  No.  2267b.  "^at  it  has  been  '  name  ol  the  master  (or  owner)  as  tmslsa  for  the  under- 
Anally  determined  In  the  case  of  KidMlon  v.  Smpirt  ^  writera  where  his  claim  has  bean  saUsfled  by  them: 
Marine  Ituurance  Conpow,  L.  Sep.,  1  C  P.  586;  and  <  (Cleaiy  v.  Maamdreir ;  Cargo  sz  Galam,  J.  0.  P.  C.  Dee. 
L.Bep.,  IC.P.  Ex.cEi.857,that  the  distinction  between  ,  9,  1863,  1  Uar.  I.awKep.4D8j   9  L.iT.  Be[k  N.  _S.  650 


"particular  avBrago,"  signifying  damBgo  by  sea  wale: 
or  partial  leas,  and  "  particuUi  charges  forms  by  Ion) 
•ettied  usage  a  part  of  the  ordinary  contract  of  ilai ' 


See  sect.  7  hereof  J 


— Action  of  detinue — 


^rder    of    undervrilen—, 


(1)  The  Bnal  Importance  and  Interest  anacblng  la  the 
dUDeDlt  anblect  or  aT«ra«e,  will  dmblleaa  gtva  aneial  valae 
to  tliia  IMgBit  or  the  eaaei  decided  elnce  IMO.  We  luteod  to 
follow  It  with  almOarlHnBlaot  some  oiherlmportaDtbranctiei 
ot  Maritime  Law. 


L.  J.  97)  (5  Law  Digest,  258,  ca«e 
incorrectly  described.) 

6.  JeUiton  of  caryo  isfri/r.— Loss  of  goods  stowed  on 
deck,  jettisoned  after  having  been  washed  adrift,  and 
obstrncting  the  pumps,  held  to  bo  reooverable  by 
general  contribntion.  Wbere  a  charteT'party  stipulate*  ' 
that  a  deck  cargo  shBll  be  carried,  ila  jettiwin  beoomea  a 
au'uject  of  general  contribution.  Fractloe  of  averag* 
-" --■   allowing  wreck  cut  away  as  general 
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seems  to  be  not  nltof^etber  satiflfactory.  The  jettison  of 
deck  cargo  adrift  is  often,  ndeed,  perhaps  in  mo^tin- 
stonoes,  a  matter  not  of  choice,  bat  of  ineritable  neces- 
sity.] 

7.  General  av€)*ane— Advance  of  J)*eight. — Hold,  that 
freight  paid  in  adfvance,  not  being  at  the  risk  uf  tlio 
shipowner,  the  charterer,  by  whom  the  cargo  was 
shipped,  is  liable  to  contribnte  on  the  advanco  of  freight 
to  general  average  after  the  ship's  arrival  at  hor  ]>r>rt  of 
destination,  which  advanco  is  virtuallv  increAscd  v.-tlim  of 
the  cargo.  According  to  iHcL*  v.  ,S/ihl'I(7  K.  &  B.  C:;3) 
the  advance  of  cash,  being  by  the  t'Tinrf  of  the  chiirtcr- 
party  made  subject  to  iusuranoe  by  the  rhartcrcrs,  w.ih 
an  absolute  advance  of  freight  not  recoverable  back  from 
the  shipowner  in  the  event  of  the  Ior<%  of  the  ship,  and 
therefore  at  the  charterer's  ris-k:  {Tmyeji  v.  ITorww, 
C.  P.  June  8,  1860,  2  Mar.  Law  Itep.  200 ;  34  L.  J.  274 
12  L.  T.  Rep.  N.  S.  547.) 

[Note. — This  case  clearly  poiuts  out  the  impropriety 
of  deducting  any  wages  or  port  chfirgos  from  the  con- 
tributory value  of  freight  advanced  in  adjustments  of 
general  ayeraga] 

8.  "  Particular  average "  dots  not  indud&  •♦  par- 
ticular charges  "  —  TraneAqjpiug  ami  extra  fvncanUng 
expenses  on  cargo  in  case  of  sliipxcttch^  recorerabfe  on 
a  poiicjf  on  fi^ight^  ^^lonrntnted  free  frotn  particular 
aiperage.'* — This  was  an  action  under  n  policy  of  insur- 
ance on  freight,  "  warranted  free  from  particular  ave- 
rage unless  the  ship  be  stranded,"  for  a  voyage,  with  a 
cargo  of  guano,  from  the  Chincha  Islands  to  the  United 
Kingdom.  The  ship  was  not  stranded.  In  the  course 
of  the  voyage  she  was  seriously  damaged  by  perils 
of  the  sea,  put  into  Bio,  and  was  there  condemned  as 
inreparable.  The  cargo  was  transhipped  into  another 
vessel,  and  forwarded  to  its  destination  at  an  expense 
which  amounted  to  less  than  the  original  freight 
insured:  The  Coart  held,  tliat  the  underwriters  were 
liable  for  the  charges  of  transhipping  and  forwarding 
the  oar^  to  the  United  Kingdom,  as  an  expense  within 
the  suing  and  labouring  clauses  incurrea  to  avert  a 
total  loss  of  the  freight  In  delivering  the  judgment  of 
the  Court  of  C.  P.,  Willes,  J.  observed  that,  without 
incurring  the  expense  in  question,  the  freight  insured 
'would  never  have  had  any  oomplete  existence ;  it  would 
have  been  totally  lost  That  the  only  right  of  the  ship- 
owner in  respect  of  freight  was  to  detain  the  cargo  for 
a  reasonable  time  at  Kio,  in  order  to  send  it  on  in 
another  vessel  to  its  destination,  and  so  earn  the 
freight  As  the  cargo  la^  at  Bio,  no  part  of  the  freight 
had  become  due ;  no  freight,  even />ro  rata  itineris  could 
1m  olaimsd  by  tha shipowner.  The  expense  was  incurred 
in  oonsequence  of  a  peril  insured  against,  to  prevent 
the  destruction  of  the  subject-matter,  for  which  in 
thfS  event  of  its  loss,  theunderwriters  must  be  answerable. 
The  terms  of  the  suing  and  laboring  clause  in  the  policy 
of  insursnoo  sre  that  "in  osso  of  any  loss  or  misfortune  it 
■hall  be  lawful  for  the  assured  to  sue,  labour,  and  travel 
in  and  about  the  defence,  safeguard  and  recovery  of  the 
subject-matter  of  the  insurance,  or  any  part  thereof,  to 
the  charges  whereof  the  underwriters  will  contribute 
in  proporaon  to  the  amount  insured."  And  the  court 
held  that  the  true  construction  of  this  clause  is,  that  it 
flEtonds  not  only  to  eveiy  case  in  which  the  thing  in- 
sured beoomes,  or  may  become,  by  abandonment  the 

Cviperty  of  the  underwriters:  but  to  every  case  where 
bour  is  expended  in  warding  off  loss,  damage,  or 
detriment,  for  the  oonsequenoes  of  whion  the  under- 
writers would  be  answerama,  to  every  case  where  they 
might  incur  liability,  and  might,  thereforei  derive  a 
tensAt  by  the  extraordinary  exertions,  that  tney  ought 


to  contribute  to  the  expense  of  avoiding  detriment,  in 

Sroportion  to  what  they  would  have  to  pay  if  the 
etriment  had  come  to  a  head  for  want  of  timely  cars. 
In  the  course  of  their  reasoning  on  the  subject  tha 
court  took  occasion  to  express  their  opinion  that  the 

j  evidence  given  before  tlio  jury  established  an  understood 
meaning  of  "particular  average."  as  applicable  only 
to  a  partial  loss  of  or  damage  to,  the  thing  insurea, 

I  and  not  including  "  particular  charges ;"  and  also 
to  mark  their  approval  of  the  existing  rules  of 
average  adjustment  on  goods  by  the  following  ex- 
amples;  For  instance,  in  a  case  where  goods  are.  by 

;  the  memorandum  at  tlie  foot  of  the  policy,  warranted 
freo  from  particular  average  under  5  per  cent,  and  the 
goods  are  wetted  by  sea  water  in  a  storm  which  drives 
the  ship  into  a  port  of  refuge,  by  drying  the  goods  at 
an  expcuso  of  loss  than  5  per  cent.,  the  damn  go  may  be 

Srevented  from  amounting  to  5  per  cent,  whilst  if  not 
ried  they  would  decay  and  become  damaged  over  5  per 
cent.  It  is  obviously  then  the  duty  of  the  master  io  use 
all  reasonable  means  to  preserve  the  goodss  and  obviously 
for  the  interest  of  the  underwriters  to  encourage  the 
pcriormanco  of  that  duty  by  contributing  to  the  expense 
incurred.  Accordingly  tho  rule  has  been  to  pay  for 
damage  to  memoranaum  articles  onlv  when  it  exceeds 
the  specified  percentage,  and  not  to  allow  the  percentage 
to  be  ckod  out  by  expenses  falling  within  the  meaning 
of  the  suing  and  labouring  clause.  The  amount  o! 
expense  reasonably  incurred  in  preserving  tho  goods  is, 
according  to  practice,  contributed  to  by  the  under- 
writers, Iiowover  small  in  result  the  actual  damage  to 
the  goods  may  be,  and  the  partial  loss  or  damage  is  paid 
only  if  it  amounts  to  the  stipulated  percentage.  Tnu^ 
if  in  the  case  put,  the  expense  was  2  or  3  per  cent.,  and 
tho  damage  only  2  or  1  per  cent,  according  to  the 
present  practice  the  underwriters  woidd  pay  the  expense^ 
but  not  the  damage.  Were  the  practice  otherwise,  the 
underwriters^  though  saved  from  loss,  would  be  alto- 
gether exempt  from  contribution,  and  they  would  be 
exposed  to  the  very  inconvenience  which  the  memoran- 
dum has  been  supposed  to  obviate  by  the  protection  it 
affords  them  from  frivolous  demands  m  rosi^ect  of  small 
losses:  ^Kidston  v.  Empire  Marine  Insurance  Omtpaniff 
C.  P.  May  8,  186G,  L.  Kep.,  1  C.  P.535 ;  Ex.  Ch.  Feb.  4, 
1867,  L.  Kep.,  2  U.  P.  3o7,  Ex.  Ch.) 

9.  General  average. — Extra  expenditure  of  coals  bring- 
ing auxiliary  screw  steamer  home  from  Bio  instead  of  dis- 
charging cargo  and  repairing  ship  there :  Held  not  to  be 
general  average,  and  not  recoveraUe  as  a  charge  substi- 
tnted  in  lieu  ofother  expenses.  Question  as  to  unshipping 
and  warehousing  gold:  (^Wilson  v.  Bank  of  Victoria, 
Q.  R  Feb.  12,  1867,  16  L.  T.  Bep.  N.  S.  9 ;  L.  Bep.,  2 
Q.B.  208. 

[Note. — Considering  the  practice  of  average  in  regard 
to  substituted  expenses,  and  the  equity  of  the  case,  this 
judgment  seems  open  to  objection.] 


We  select  the  following  decision  from  a  <*  Digest  of 
the  United  States  Kcports." 

CABHIEB. 
1.  Where  goods  are  shipped  which  must  pass  through 
the  hands  of  several  intermediate  carriers  before  arriving 
at  the  place  of  their  destination,  an  intermediate  carrier 
does  not  relieve  himself  from  liability  as  common  carrier 
by  simply  unloading  tho  goods  at  the  end  of  his  route, 
and  storing  them  in  his  warehouse,  without  delivery,  or 
notice  to,  or  any  attempt  to  deliver  to,  the  next  carrier : 
(^McDonald  y.TJU  iVettern  R.  R,  Corp.  84  N.  Y.  497.) 
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